;{O@

ADMINISTRATIVE LAW DIVISION ¥ !

Form #2

Do Not Mark In this Box

WEST VIRGINIA
SECRETARY OF STATE .

KEN HECHLER

I

1
13 QP

NOTICE OF A COMMENT PERIOD ON A PROPOSED RULE

AGENCY: Bureau of Employment Programs-Workers! Comp. Div. TITLE NUMBER._ 52 —
W.Va. Code, 823-4-9(e)

RULE TYPE: _ Legislative - . CITE AUTHORITY

AMENDMENT TO AN EXISTING RULE: YES NO_X

IF YES, SERIES NUMBER OF RULE BEING AMENDED:

TITLE OF RULE BEING AMENDED:

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED: 3
TITLE OF RULE BEING PROPOSED: Vocational and Physical Rehabilitation

IN LIEU OF A PUBLIC HEARING, A COMMENT PERIOD HAS BEEN ESTABLISHED DURING WHICH

ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS

COMMENT PERIOD WILL END ON Friday, June 7, 1991 At 3:00 p.m.

ONLY WRITTEN COMMENTS WILL BE ACCEPTED AND ARE TO BE MAILED TO THE FOLLOWING

ADDRESS. _ o
John H. Kozak

Executive Secretary S ~ ) N 3
- THEISSUES TQO BE HEARD SHALL BE .
LIMITED TO THIS PROPQSED RULE. e

601 Morris Street

Post Office Box 3824

S .)/. .

Andrew N. Richardson
Comnissicner

ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL

Charleston, WV 25338




85 CSR 12

FILED
‘\.3 M i —'F = Q
TITLE 85 PEAY -1 P
LEGISLATIVE RULES E:’_‘Fm; FTwmTAT e g
BUREAU COF EMPLOYMENT PROGRAMS ”3¥§;@4f§};g;5"
DIVISION OF WORKERS' COMPENSATION B S
SERIES 17
VOCATIONAL AND PHYSICAL REHABILITATION
§85—13—1. General. _
1.1. Scope. =-- This 1legislative rule establishes the

reguirements and procedures to be followed by the Division of
Workers'®' Compensation, parties to claims pending before the
division, health care providers, vocational professionals, and
others involved in the delivery or proposed delivery of physical
or vocational rehabllitation of claimants pursuant to West
Virginia Code, §23-4-5. Other types of health care services
provided or proposed to be provided to claimants under other
provisions o¢of West Virginia Code, §23-4-3, are not within the
scope of this rule.

1.2. Authority. -- West Virginia Code, §23-4-9(e).
1'30 Filing Date. -
1.4. Effective Date. --

1.5. Repeal of former rule. -- To the extent that any
provision of WV 85 CSR 1 "Administration Of The Workers'
Compensation Fund" filed April 15, 1986, and effective July 1,
1986, conflicts with this rule, especially section 14.13
"payment for physical or wvocational rehabilitation services, or
appliances", such provision and section 14.13 are repealed and
replaced by the provisions of this legislative rule.

§85—12-2. Purpose of rule; éooperation.

2.1. West Virginia Ccde, §23-4-5(a), states the
legislative findings that led to the remaining provisions of
that section. "The Legislature hereby finds that it is a goal

of the workers' compensation program to assist workers to return
to sultable gainful employment after an injury. In order to
encourage workers to return to employment and to encourage and
assist employers in providing suitable employment to injured
employees, it shall be a priority of the commissioner to achieve

early identification of individuals likely to need
rehabilitation services and to assess the rehabilitation needs
of these injured employees. It shall be the goal of

rehabilitation to return injured werkers to employment which
shall be comparable in work and pay to that which the individual
performed prior to the injury. If a return to comparable work
is not possible, the goal of rehabilitation shall be to return




the individual to alternative suitable employment, using all
possible alternatives of Jjob modification, restructuring,
reassignment and training, so that the individual will return to
productivity with his or her employer or, if necessary, with
another employer. The Legislature further finds that it is the
shared responsibllity of the employer, the employee, the
physician and the commissioner to cooperate in the development
of a rehabilitation process designed to promote re-employment
for the injured employee."

2.2. In addition, on July 26, 1990, the Congress of the
United States enacted the "Americans with Disabilities Act of
1990," Public Law 101-336, 104 Stat. 327, 42 USC 12101 et seqg.
Two of the stated purposes of that act are "to provide a clear
and comprehensive national mandate for the elimination of
discrimination against individuals with disabilities" and "to
provide clear, strong, consistent, enforceable standards
addressing discrimination against individuals with
disabilities...." 42 USC 12101i(b}). It is the view of the
Commissioner that this federal act directly impacts upon these
rules and the Workers' Compensation Fund's vocational
rehabilitation programs. The federal act prohibits
discrimination in employment against injured workers by their
employers, other employers, and by the Workers' Compensation
Fund itself in the administration of the laws entrusted to it.
Hence, the new federal law is consistent with and adds to the
obligations imposed upon employers by West Virginla Code, §
23-4-9, in accepting previously injured workers for return to
work and for new employment.

2.3. In order to encourage both injured workers and their
employers to. participate in rehabilitation programs and to
assume their shared responsibility for +the success of the
individual injured worker's rehabilitation plan, the fallure of
either the injured worker or the employer to fully participate
and fully cooperate shall be a factor to be considered in
determining the amount of any permanent partial or permanent
total disability to which the injured worker might otherwise be
entitled.

§85—l§—3. Definitions.

As used in this legislative rule, the following terms have
the stated meanings unless the context of a specific use clearly
indicates another meaning is intended.

3.1, "Commissioner" means the Commissioner ¢f the Bureau
of Employment Programs pursuant to West Virginia Code, §21A-2-1,
and West Virginia Code, §23-1-1.

3.2. "Fund" means the Division o¢f Workers' Compensation
within the Bureau of Employment Programs and also sometimes
referred to as the Workers' Compensation Fund as provided for by
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West Virginia Code, §21A-1-4, and West Virginia Code, §23-1-1 et
seq.

3.3. "Injury" and derivative words have the meaning
ascribed to that term by West Virginia Code, §23-4-1.

3.4, "Physical rehabilitation hospital” means:

&. A duly licensed hospital that meets the
requirements for rehapilitation hospitals as described in
section 2803.2 of the medicare provider reimbursement manual,
part 1, as amended, or any successor provision, as published by
the United States Health Care Financing Administration;

b. A distinct part rehabilitation unit in a duly
licensed hospital which distinct part unit meets the
requirements of section 2803.61 of the medicare provider
reimbursement manual, part 1, as amended, or any successor
provision, as published by the United States Health Care
Financing Administration; or

c. A facility operated by the division . of
rehabilitation services.

3.5. "Physical rehabilitation services" means health care
services such as medicines, or medical, surgical, dental, or
hospital treatments or evaluations, or the provision of
crutches, artificial limbs, or other approved mechanical
appliances and devices.

3.6. "Physical rehabilitation services provider" means a
provider of health care services, which may include vocational
rehabilitation services, provided that such a provider is:

a. medicare certified rehabilitation agency:;

duly licensed health care practitioner;

A

b. A certified outpatient rehabilitation facility;
c. A
A

d. physical rehabilitation faeility hospital; or

e. A duly licensed acute care hospital.

3.7. "GQualified rehabilitation professional" means a
person with the necessary education, experience and skills to
make Jjudgments, to counsel, and to make recommendations
concerning the medical, intellectual, emotional, physical or
motivational abilities of a person to accept and perform
suitable gainful employment and who has the skills to design,
implement and supervise programs to enhance a person's capacity
to accept and perform suitable gainful employment. A "qualified
rehabilitation professional® need not personally have the
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ability to administer and interpret all medical, psychological
or vocational testing, but must be able to evaluate the test
results provided by other professicnals. Rehabilitation
counselors employed by or under contract with the commissioner
or emploved by the division of rehabilitation services shall
always be considered qualified rehabilitation professiocnals for
the purposes of this definition. Self-insured employers, their
employees, or wholly owned subsidiaries shall not be considered
"qualified rehabilitation services providers" with regard to
their own injured workers.

3.8. "Rehabilitation plan" means a plan or amended or
modified plan for wvocational or physical rehabilitation, or
both, developed in accordance with this rule by a qualified
rehabilitation professicnal and approved by the commissioner.

3.9, "Suitable gainful employment"” means employment which
restores the injured worker as closely as possible to his or her
level of earnings at the time of injury or higher, giving due
consideration to the injured worker's qualifications, Interests,
incentives, preinjury earnings, and future earning capacities,
the nature and the extent of the injury, and the current and
future condition of the national labor market. Nothing in this
definition shall prohibit the provision of vocational
rehabilitation services in accordance with this rule which
result in the injured worker obtaining a Jjob with a higher
economic status than he or she would have attained without the
provision of such services, provided that it can be demonstrated
that such rehabilitation is necessary to increase the likelihood
of reemployment.

3.10. "Vocational rehabilitation services" shall mean
professional services reasonably necessary during or after
medical treatment to enable an injured worker, as soon as
practical, to return to suitable gainful employment. Such
services may include, but not be limited to, coordination of
medical services, vocational assessment, vocational evaluation,
vocational counseling, vocational rehabllitation plan
development, vocational rehabilitation plan monitoring,
vocaticonal rehablilitation +training, Jjob development and job
placement.

3.11. '"Vocational rehabilitation services providers" means
licensed registered nurses, vocational rehabilitation
counselors, and public and private agencies, companies, and
corporations which provide to injured workers vocational
rehabilitation services including vocational retraining,
testing, counseling, evaluaticn and job placement services. To
qualify as a provider of vocational rehabilitation services, the
purported provider must have access to the necessary space and
equipment needed to provide the intended service. The Fund will
decide on a case-by-case basis whether or not a purported
provider has such access. Such term does not include licensed
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physicians or psychologists or hospitals where the services
being provided to an injured employee fall under the provisions
of West Virginia Code, §23-4-3, and are outside the scope of the
pertinent rehabilitation plan.

§85-13-4. Priorities.

Any rehabilitation plan develcped pursuant to West Virginia
Code, §23-4-9, and this rule shall utilize the following
priorities. ©No higher numbered pricrity may be utilized unless
all lower numbered priorities have been determined by the
commissioner to be unlikely to result in suitable job placement
for the injured worker. If a lower numbered priority is clearly
inappropriate for the injured worker, the next higher number
priority shall be utilized. The rehabilitation plan shall
explicitly state the reasons and rational for the rejection of
any lower numbered priority. The priorities are as follows:

4.1. Return of the employee to the preinjury job with the
same employer;

4.2, Return of the injured worker to the preinjury job
with the same employer and with modification of task, work
structure or work hours;

4.3, Return to employment with the preinjury employer in a
different position; :

4.4, Return to employment with the preinjury employer in
a different position with on-the-job training;

4,5, Employment with a new employer without training;

4.6. On-the-job training for employment with a new
employer; or

4.7, Retraining which shall consist of a geoal-oriented
period of formal retraining which is designed to lead to
suitable gainful employment in the national labor market.

§85—13-5. Reimbursement for physical and vocational
rehabilitation services.

5.1. The commissioner shall reimburse physical
rehabilitation providers for physical rehabilitation services in
accordance with the fee schedule then in effect as adopted by
the commissioner pursuant to West Virginia Code, §23-4-3. Only
those physical rehabilitation services that are medically
necessary and within the scope of the applicable rehabilitation
plan shall be so reimbursed pursuant to this rule. Any physical
rehabilitation service which requires prior authorization under
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the provisions of West Virginia Code, §23-4-3, or any rule
adopted thereunder, shall not be reimbursed unless:

a. The physical rehabilitation services provider
first obtains such prior authorization; or

b. The physical rehabilitation services provider has
requested such prior authorization but has not received the
approval of the commissioner prior to the rendering of the
service provided that the commissioner later decides that the
service would have received authorization as being medically
necessary and related to a compensable injury.

5.2. The commissioner shall reimburse vocational
rehabilitation providers for vocational rehabilitation services
in accordance with any fee schedule then in effect or in
accordance with any agreement entered into between the provider
and the commissioner. Ne injured worker shall receive
vocational rehabilitation services which will ©result in
reimbursement in excess of ten thousand ($10,000.00) under any
rehablilitation plan.

a. However, should any injured worker who previously
was the beneficiary of a rehabilitation plan who subsequently
suffers a new injury for which a rehabilitation plan is
appropriate shall be entitled to receive additional vocational
rehabilitation services reimbursable up to an additional ten
thousand ($10,000.00) dollars.

b. The costs of evaluations, reevaluations,
preparation or modifications of a rehabilitation plan or plans,
temporary total disability benefits, and +temporary partial
rehabilitation benefits shall not be considered a part of the
reimbursements which may not exceed the sum of ten thousand
($10,000.00) under this section 5.2.

c. With the consent of the employer and of the
commissioner, an individual injured wcrker's rehabilitation
plan's total reimbursement may exceed ten thousand ($10,000.00)
by an amount agreed upon by the employer and the commissioner.

5.3. The costs of physical rehabilitation services shall
not be included with the costs which may not exceed ten thousand
($10,000.00) dollars as such limit applies solely to the costs
of vocational rehabillitation services.

5.4. In order to obtain reimbursement for services
rendered, including the costs of medicines or mechanical
appliances or devices, physical and wvecational rehabilitation
services providers must submit a verified statement on forms
prescribed by the commissioner. Such forms must be filed with
the commissioner within two (2) years after the cessation of
such services or the delivery of such medicines or mechanical




85 CSR 13

appliances or devices, Failure to timely submit such a form
shall bar the provider form any right of recovery from the
commissioner or any other party including, among others, the
injured worker, the applicable employer, or any of their third
party health care insurers.

5.5. No physical and vocaticnal rehabilitation services
provider shall be entitled under any circumstances to receive
reimbursement from any source other than the commissioner or the
applicable self insured employer for any services, including the
costs of medicines or mechanical appllances or devices, deemed
to be medically necessary as part of the rehabilitation plan or
as a result of the compensable injury. Any physical and
vocational rehabilitation services provider is prohibited from
making any charge or charges for any such services or with
respect thereto against the injured worker or any other person,
firm or corporation which would result in a total charge for the
services rendered, including the costs o¢f medicines or
mechanical appliances or devices, In excess of the maximum
amount set forth therefor in the commissiconer's fee schedule or
pursuant to any agreement entered intoc between the provider and
the commissioner. Nothing in this section shall be deemed to
prevent another agency of any governmental unit from agreeing to
reimburse for any services which it decides to undertake.

5.6. Notwithstanding the provisions of subsection 5.5, in
the event that an injured worker, after being advised in writing
by the provider that a service has been deemed not to be
medically necessary, insists upon the delivery of such service,
then the provider may charge the injured worker for the costs of
such service provided that the provider first informs the
injured worker that he or she will be personally responsible for
the costs of such services and informs the injured worker of the
amount of such costs. If the injured worker has other health
care insurance which would permit the payment by the insurer for
such service, then the provider may bill such insurer as well
which may reimburse such provider under the terms of Iits
agreement with the injured worker.

§85-12-6. Evaluations and development of rehabilitation plan.
6.1. In every case in which an injured worker:

a. Is reasonably suspected to have sustained a
permanent disability;

b. Has been found to have sustained a permanent
disabilitvy;
c. Has sustained an injury 1likely to result in

temporary disability in excess o¢of one hundred and twenty (120)
‘days; or - : :
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d. Was previously evaluated one hundred (100) days
earlier and found to not then be a candidate for vocaticnal or
physical rehabilitation services but was noted as possibly
needing such services in the future,

then the commissioner shall direct that the injured worker be
evaluated for the delivery of physical or vocational, or both
rehabilitation services and the possible develcpment of a
rehabilitation plan. Such evaluation or evaluations shall be
conducted by a qualified rehabilitation professional.

6.2. An injured worker shall be reasonably suspected to
have sustained a permanent disability if his or her treating
physician so indicates to the commissioner or if the injury that
he or she has suffered is of a type that usually and customarily
leads to a permanent disability. In addition, if other facts
associlated with the individual injured worker and the injury he
or she has suffered would reasocnably lead to the conclusion that
the worker has sustained a permanent disability, then an
evaluation pursuant to subsection 6.1 of this rule will also be
appropriate.

6.3. The scheduling of the subsection 6.1 evaluation shall
be completed within forty-five (45) days of the commissioner's
receiving evidence that an injured worker 1is reascnably
suspected to have sustained a permanent disability, or within
forty-five (45) days of having been found to have sustained a
permanent disability, or within forty-five (45) days of the
commissioner's receiving evidence that an injured worker has
sustained an injury likely to result in temporary disability in
excess of one hundred and twenty (120) days. The actual
conducting of the evaluation or evaluations shall be done within
sixty (60) days of the initial scheduling of the evaluation.

6.4, The purpose of the evaluation shall be to determine
whether the injured worker would be assisted in returning to
remunerative employment with the provision of physical or
vocational rehabllitation services. If it is the conclusion of
the commissioner based upon the report of the evaluator that
such services would not so assist the injured worker either
because he or she will be able to return to his or her preinjury
job with the same employer without meodification of task, work
structure or work hours or because he or she will not be able to
return to any remunerative work under any circumstances, then
the evaluation report and the commissioner shall sc state and
the injured worker shall not then be the subject of a
rehabilitation plan; however, the commissioner may direct that a
further evaluation be made of the injured worker at some future
time if, in the opinion of the commissiconer, it later appears
that the injured worker may be in need of either vocational or
physical, or both, rehabilitation services.
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£§.5. Where the commissioner determines that the injured
worker would be assisted in returning to remunerative employment
with the provision of physical or vocational rehabilitation
services, then the evaluation shall continue. The initial
evaluation shall include the collecting and analyzing of the
medical, educational, vocational, social, legal, and economic
circumstances of the injured worker including the injured
worker's present physical and mental ability to participate in
vocational rehabilitaticn services. The initial evaluation may
also include additional medical, wvocational, or psychological
testing if in the judgment of the qualified rehabkllitation
professional such testing is warranted in order to provide a
full assessment and if such additional testing 1s authorized,
prior to the testing, by the commissioner. In conjunction with
this evaluation, the employer and the treating physician shall
provide, on forms prescribed by the commissioner, information to
assist in determining whether the injured worker is 1likely to
return to the previcus emplovment and any other information
deemed necessary by the commissioner. The initial evaluation
shall indicate whether the injured worker is likely to benefit
from vocational rehabilitation services. If the qualified
rehabilitation professional determines from performing the
initial evaluation that the medical, physical or emotional
status of the injured worker precludes a full initial
assessment, then the qualified rehabilitation professional shall
prepare a preliminary report, indicating why such an assessment
cannot be performed. The qualified rehabilitation professional
performing the initial evaluation shall likewise report if the
injured worker fails to cooperate with the performance of the
assessment.

6.6. In determining whether the injured worker is likely
to benefit from vocational rehabilitation services, the
commissioner shall give consideration to the injured worker's
gqualifications including, but not limited to, work history,
level and nature of physical disability, interests, aptitude,
education, existing skills, work life expectancy, and likelihood
of reemployment in the national Jjob market.

6.7. The written report of the initial evaluaticon shall be
filed with the commissioner and copies given to the injured
worker or his or her representative and to the injured worker's
employer or its representative within thirty days of the date
the injured worker's evaluation is completed. If it is the
conclusion of the evaluator that a rehabilitation plan is
appropriate, then the written report =shall also contain the
rehabilitation plan but shall nct then be due until forty-five
(45) days from the date the injured worker's evaluaticon is
completed. In every case in which the evaluation or plan are
performed by individuals not employed by the commissioner, the
evaluation or plan shall be reviewed and, if appropriate,
revised by a qualified rehabilitation professional employed by
the commissioner.
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6.8. The rehabilitation plan may include, but need not be
limited to, any of the following: prosthetic or adaptive devices
and training that enables work at the same or simllar occupation
as at the time of injury; counseling; work site or work hours
modification to make it possible for the injured worker to
resume suitable employment, including, when agreed to by the
emnployer, assistance from individuals with expertise in
biomechanical engineering to assess any necessary job
modifications; vocational training or on-the-job training to
assist the injured worker to pursue a similar or new occupation;
payment o©of benefits under the provisions of subsection 8.2 of
this rule; and such other prcgrams or services which comply with
the provisions of subsection 5.2 of this rule governing maximum
disbursement for wvocational rehabilitation services and which
would result in or increase the likelihood of reemployment of
the injured worker in suitable gainful employment when the plan
is completed.

6.9. A rehabilitation plan shall require that all physical
rehabilitation services be provided by a physical rehabilitation
services provider registered under the provisions of section 9
of this rule. Similarly, a rehabilitation plan shall require
that all vocational rehabilitation services be provided by a
vocational rehabilitation services provider registered under the
provisions of section § of this rule. Except with the prior
consent of the commissioner, no other providers shall be
permitted to deliver physical or vocational rehabillitation
services to an injured worker under an approved rehabilitation

plan. Such consent shall not be given by the commissioner
except upon a showing that an appropriate registered provider is
not reasonably available to the injured worker. In every

instance, preference shall be given to the wutilization of
providers who are located in the injured worker's geographilc
area and within the state of West Virginia

6.10. If it is the conclusion of the commissioner that the
injured worker would be assisted in returning to remunerative
employment with +the provision o¢f physical or wvocational
rehabilitation services and 1if, based upon the evaluator's
report, the commissioner further c¢oncludes that the injured
worker can be physically and vocationally rehabilitated and
returned to remunerative employment by the provision of
rehabilitation services, including but not limited to,
vocational or on-the-job training, counseling, assistance in
obtaining appropriate temporary or permanent work site, work
duties, or work hours modification, by the provision of
crutches, artificial limbs, other approved mechanical appliances
or devices, or medicines, medical, surgical, dental or hospital
treatment, then the commissioner shall proceed to consider the
developement of a rehabilitation plan for the injured worker.
If the commissioner concludes that the plan submitted with the
report is adequate or if a modified plan or new plan is deemed
appropriate, the commissioner shall thereafter approve the plan,

10
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If the rehabilitation plan submitted with the evaluation report
is deemed to be inadequate, the commissioner shall refer the
injured worker to the gqualified rehabilitation professional or
to another one for the modificatlon of the previocus plan or the
development of a new plan. The commissioner shall then notify
the injured worker or his or her representative _and the injured
worker's employer or its representative of his or her decision.

6.11. Following the giving of the notices of the
acceptance of the rehabilitation plan, the commissioner shall
proceed to implement the plan. An emplover or the injured
worker is permitted to object to the plan pursuant to the
provisions of West Virginia Code, §23-5-1 et seq. However,

implementation of the plan shall proceed notwithstanding the
protest. In the event that the employer or the injured worker
is successful, in whele or in part, in challenging the
commissioner's decislons, then an appropriate adjustment shall
be made to the charges made to the employer's account with
regard to the costs of the implementation of the plan. In the
event that the plan has not been completed at the time of the
ultimate affirmance or decision con the protest, then the plan
shall be modified, if necessary, to conform with the ultimate
affirmance or decision.

§85—15—7‘ Implementation of rehabilitation plan.

7.1. Upon the commissioner's approval of the
rehabilitation plan, the commissioner shall notify the injured
worker who shall forthwith notify the commissioner regarding his
or her willingness to receive rehabilitation services 1in
accordance with the plan. If the injured worker does desire to
receive such vocational or physical rehabilitation services, the
commissioner shall forthwith expend, after due notice to the
employer, ¢r shall forthwith order the self-insured employer to
expend, such amounts as may be necessary for wvocational or
physical rehabilitation purposes. 1In the event that the injured
worker declines to receive rehabilitaticon services in accordance
with the plan, then the provisions of subsection 2.2 of this
rule shall be applicable.

7.2, The duration of any rehabilitation plan developed
hereunder shall not exceed one hundred and four (104) weeks,
unless the commissioner agrees to an extension pursuant to the
provisions of subsection 7.3(e) of this rule.

7.3, Upon request of any party or upon a determination by
the commissioner, the commissiocner may order the suspension,
termination, or modification of a rehabilitation plan based upon
a showing of good cause including, but not limited to:

a. A changed physical condition which does not allow
the injured to continue pursuing the rehabilitation plan;

11
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b. The injured worker's performance level which
indicates that he or she cannot complete the plan successfully;

c. A finding that an injured worker 1is not
cooperating with a plan;

d. A finding that a change in the economic conditions
that existed when the plan was initially implemented renders the
plan infeasible; or

e. Action based upon a joint petition submitted by
the employer and the injured worker seeking modification or
termination of the plan. Any such jecint petition may include a
request to extend the provisions o¢f a rehabilitation plan,
including an extension beyond the maximum duration as set out in
subsection 7.2 of this rule, and further may include a request
to extend benefits beyond the maximum duration otherwise stated
In subsection 7.2. In ruling upeon any petition to extend the
rehabilitation plan bevond the maximum period set out in
subsection 7.2 of this rule, the commissioner shall consider
whether extension of the rehabilitation plan would be likely to
result in less cost to the Fund or self-insured employer than
would denial of said petition.

7.4, All rehabilitation services must be delivered in
accordance with the rehabilitation plan developed under this
section, The commissioner shall assign a gqualified

rehabilitation professional employed by or under contract with
the commissioner or employed by the division of rehabilitation
services to moniter compliiance with and progress under the plan.
This assigned gqualified rehabilitation professicnal shall
contact the injured worker, the employer, the injured worker's
treating physician, and the injured worker's rehabilitation
services provider on a regular basis to determine compliance

with and progress under said plan. In no event shall such
contacts be less than at thirty day intervals with each of the
foregoing individuals or parties. In the event that the

services or employment provided under this section do not comply
with the plan, the commissioner shall be so notified and the
plan shall be modified as is just and necessary under the
circumstances.

7.5, As part of a rehabilitation plan, an injured worker
may return to work at a transitional, light duty, restructured
or modified work assignment, on either a temporary, trial or
permanent basis. Such assignment may include modifications of
the duties assigned or of the hours of work or any other
modification which may assist the injured worker in attaining
the goals of the rehabilitation program and the rehabilitation
plan. Whenever the injured worker is asked to return to work
under this subsection, the prospeciive employer, whether the
original employer or a new employer, shall furnish to the
injured worker's treating physician and the assigned gqualified

12
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rehabilitation professional a statement describing the available
work I1In terms that will enable the physiclan to relate the
physical activities of the Jjob to the injured worker's
disability. A copy of this statement shall be filed with the
commissioner and sent to the injured worker. The physician
shall then advise the assigned gqualified rehabilitation
professional as to whether the injured worker is physically
capable of performing the work described. The injured worker
may consent to undertake the job without the consent of his or
her. treating physician i1f a physician selected by the
commissioner determines that the injured worker is physically
capable of performing the work described. Upon undertaking the
job, the injured worker’'s temporary total disability benefits,
if any, shall be terminated and he or she shall be eligible for
the receipt of temporary partial rehabilitation benefits, 1f
applicable. Should the available work described, once
undertaken by the injured worker, impede his or her recovery to
the extent that he or she should not continue to work, the
injured worker's temporary total disability payments, if
applicable, shall be resumed when the he or she ceases such
work, as provided in subsection 8.1 of this rule, but only for
the period allowed by the rehabilitation plan or the period
provided for in West Virginia Code, §23-4-lc, whichever is
longer. If the injured worker is released for said work and the
work thereafter comes to an end before his or her recovery is
sufficient in the judgment of the commissioner to permit him or
her to return to his or her usual job or to perform other
available work, the injured worker's temporary total disability
benefits, if applicable, shall be resumed. Once the injured
worker returns to work under the terms of this subsection, he or
she shall not be assigned by the employer to work other than the
work described to the physician without the injured worker's
written consent, or without priocr review and approval by his or
her physician.

7.6. In cases where vocational retraining is a service to
be provided under a rehabilitation plan, preference shall be
given to the utilization of training facilities located in the
injured worker's geographic area, thus eliminating the need for
extensive travel or relocation on the injured worker's part.
Preference shall also be given to the utilization of public
schools and training facilities over private institutions and to
facilities located within the state of West Virginia.

§85-13-8. Payment ¢f indemnity benefits.

g8.1. Except as provided for in section 8.2 of this rule,
in every case in which the commissioner shall order, pursuant to
a rehabilitation plan, physical or vocational rehabilitation of
an injured worker as provided for in this rule, the injured
worker shall, during the time he or she is receiving any
vocational or physical rehabilitation services that renders him
or her totally disabled during the period thereof, be

13
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compensated on a temporary total disability basis for such
period.

8.2, If pursuant to a rehabilitation plan the injured
worker returns to gainful employment or, pursuant to subsection
7.5 of this rule, to work at a transitional, 1light duty,
restructured or modified work assignment, on either a temporary,
trial or permanent basis and the injured worker's average weekly
wage earnings are less than the average weekly wage earnings
earned by the injured worker at the time of the injury, he or
she shall receive temporary partial rehabilitation benefits.
For the purposes of this rule, the placement of an Iinjured
worker pursuant to a rehabilitation plan into a full-time
educational program or a part-time educational program where the
injured worker is not otherwise employed shall be deemed to be a
modified work assignment which shall entitle the injured worker
to the receipt of temporary partial rehabilitation benefits. In
such event, the injured worker's average weekly wage earnings
for the purposes of section 8.3 shall be zero. In the event
that such an injured worker is otherwise employed, then the
worker's average weekly wage earnings for the purposes of
section 8.3 shall be the worker's actual such earnings.

8.3. Temporary partial rehabilitation benefits shall be
calculated as follows.

a. The temporary partial rehabilitation benefit shall
be seventy percent of the difference between the average weekly
wage earnings earned at the time of the injury and the average
weekly wage earnings earned at the new employment, both to be
calculated as provided in West Virginia Code, §§23-4-6, -6d, and
-14, as such calculation 1Is performed for temporary total
disability benefits;

b. But, in no event shall such benefits be subject to
the minimum benefit amounts regquired by the provisions of West
Virginia Code, §23-4-6(D); and

c. Nor shall such benefits exceed the temporary total
disability benefits to which the injured worker would be
entitled pursuant to West Virginia Code, $§§23-4-6, -6d, and -14,
during any period of temporary total disability resulting from
the injury in the claim.

8.4. Under no circumstances shall the injured worker
receive both temporary total disability benefits and temporary
partial rehabilitation benefits for the same time period.

8.5. The amount of temporary partial rehabilitation
benefits pavable under this section shall be reviewed at least
every ninety days to determine whether the injured worker's
average weekly wage in the new employment has changed and, if
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such change has occurred, the amount of benefits payable
hereunder shall be adjusted prospectively.

8.6. Temporary partial rehabilitation benefits shall only
be payable when the injured worker is receiving vocational
rehabilitation services in accordance with a rehabilitation
plan. Upon termination of the plan, payment of all temporary
partial rehabilitation benefits shall cease irregardless of the
injured worker's then level of wages.

8.7. Payments of temporary partial rehabilitation benefits
below the sum of ten ($10.00) shall not be made as being
administratively too costly to process and as being of little
economic incentive_to the injured worker.

§85—lﬁl9. Registration of providers.
Oon or before the first day of January 1992 and yearly

thereafter, physical and vocational rehabilitation services
providers shall register with the commissioner using forms

prescribed by the commissioner. New providers entering the
field during the year may register upon their beginning to offer
services. The commissioner shall compile a list of

rehabilitation services providers, which 1list shall include the
gualificatlions and areas of expertise and specialization of the
providers, and shall use the 1list for referral for such

services. However, such services may alsc be provided by
employees o©f the division of rehabilitation services or the
commissioner. All rehabilitation services shall be provided in

accordance with the rehabilitation plan and shall be monitored
by a qualified rehabilitation professiocnal employed by or under
contract with the commissioner or employed by the division of
rehabilitation services. The commissioner shall remove or
suspend from the list of vendors any provider of rehabilitation
services who knowingly fails to comply with the provisions of a
rehabilitation plan or engages in other practices in wviolation
cf West Virginia Code, §23-4-3c.

§85—13—10. Cooperative efforts.

The Fund shall engage, where feasible and cost-effective,
in cooperative programs with the division of rehabilitation
services to provide vocational rehabllitation services and with
the other divisions of the Bureau of Employment Programs to
provide djob placement services for injured employees. The Fund
shall develop and cultivate other cooperative programs with
other human service agencies and organizations both public and
private to maximize the availability of services to the
industrially injured.

§85-13~11. Preexisting rehabilitation plans.
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Nothing in this rule shall prohibit the completion of
vocational rehabilitaticn plans approved prior to the effective
date of this rule. Injured workers referred for vocaticnal
rehablilitation services after the effective date of this rule
shall be provided services consistent with this rule.

§85-13-12. Severability

If any provision of this rule or the application thereof to
any entity or circumstance shall be held invalid, such
invalidity shall not affect the provisions or the applications
of +this rule which can be given affect without the invalid
provisions or application and to this end the provisions of this
rule are declared to be severable.

16




§85-13-1.
§85-13-2.
§85-12-3.
§85-1%-4.
§85-13-5.

§85-13-6.

§85-13-7.
§85-12-8.
§85-12-9.
§85-12-10.
§85-12-11.
§85-12-12.

85 CSR 13

TITLE 85
LEGISLATIVE RULES
BUREAU OF EMPLOYMENT PROGRAMS
DIVISION OF WORKERS' COMPENSATION

SERIES 13
VOCATIONAL AND PHYSICAL REHABILITATION

INDEX

General.

Purpose of rule; cooperation.
Definitions.

Priorities.

Reimbursement for physical and
vocational rehablilitation services.

Evaluations and development of
rehabilitation plan.

Implementation of rehabilitation plan.
Payment of indemnity benefits.
Registration of providers.

Cooperative efforts.

Preexisting rehabilitation plans.

Severability

17

Page

n N

11
13
15
15
15

16




FISCAL NQTEZ FOR PROPOSEZD RULES

Rule Ti=le: vocational and Physical Rehabilitatiom ~- - -

Tvoe of Rule: X Tecislative . I_,nt,e_:;re';,i.ve' Procecural

Burean of Employment Programs =~ 7 77
agercy Vorkers' Coupensation Division agsvess "Post Office Box 3824

Charleston, WV 25338

ANMTCAL TISCAL Yvzax
1. EIZzct of Propossd Ruls Incrasse Cecreasa| Current \Ie.<*~ Theraa?s

2. Dxpianzticn of akbove estimatas:

This rule will not. affect the Division's aglm_lm.stratlve Jbudget as the

Division believes it is presently adequately staffed or has contracted
staff wnavailsble to implenent this rule. . _

3. Chiectives of these rules:

To Drovide fcn’ an efficient and effective. physrical and vocaticnzl
rehabilitation program the purpose of which is to returm previously
injured workers to their prior emplovment or to new enployment.




4. E.\’;:’.ana zicn o- Cverall _c:ncm.r L‘t:‘:ac— cf . Prcocsad Rule.

Al aleteleryhlle Imact eon Stats Govermment.

As the Division is a special revenue agency, there w111 not be an economic

J.mpact upon state goverrmment. T -

B. Econcmic Impact on Political Sukdivisicns; Specific Industries;

Specifiic groups of citizens,
An effective return to work program for Lnjured mﬁers will result in sa'v:'_ngs
to the state's employers in terms of lesser rates .cf premiums that will be
chaxged. . This is because less permanent total disability life awards and
smaller pernzanent partial disability awards could be granted. Injured workers
will benefit by being returned to productive work at higher incomes than they _
would receive without rehabilitation.

C. Ecconamic Inpact on Citizens/Public as Large.
As employers bear less costly premiuns and emlovees returm to more productive-
work, the state's economy should be favorably immacted.

Bat=s 1/6’7/42\/ /|/f(77/

Sicrnaturs of Agency Head or Muthcrized Represantstive

)4 !: e (/ /r%%?\&w% -
Andrew N. R:a.cﬁardson :
Commissioner - - / o




Workers’ Compensation Fund Gaston Caperton, Goverror
801 Morris Street

Andrew N. Richardson, Commssionsr
Charleston, West Virginia 25301-1416 John H. Kozak, Zxec.tive Secrat

tary

April 30, 1991

The Honorable Ken Hechler
Secretary of State

State Capitol Building
Charleston, W. Va. 23305

Dear Secretary Hechler:

RE: Fi%ing of Propcsed Legislative Rule, Title 85,

Series
; "Vocational and Physical Rehabilitation®

Pursuant to West Virginia Code, §5F-2-2(a){l2), please
consider this letter to be my written approval of the above
noted proposed legislative rule.

With much appreciation feor your assistance in this matter,
I remain

Very truly yours,

T A

ohn M. Ranson
Secretary

JMR/ jhk




Workers’ Compensation Fund Gaston Caperton, Governcr
601 Morris Street Andrew N. Richardson, Commissicner
Charteston, West Virginia 25301-1416 Iohn H. Kozak, Zxecttes Secretary

SUMMARY OF PROPOSED
LEGISLATIVE RULE
VOCATIONAL AND PHYSICAL REHABILITATION

TITLE 85, SERIES 13

This proposed legislative rule establishes the regquirements
and procedures to be followed by the Workers' Compensation
Division, parties to claims pending before the division, health
care providers, vocational professionals, and others involved in
the delivery or proposed delivery of physical or vocational
rehabilitation of claimants pursuant to West Virginia Code,
§23-4-9. Other types of health care services provided or
proposed to be provided to claimants under other provisions of
West Virginia Code, $§23-4-3, are mnot within the scope of this
rule.

The purpose of the program to be implemented by the rule is
to return previously injured workers to preoductive work, thus
avoiding relegating such workers to less productive employment
or to subsistence on an award from the division. The rule
establishes as a priority the returning of the worker to his or
her previously held job with the prelnjury employer. If that is
not possible, then other alternatives are listed in priority
order.

The rule provides for reimbursement to the providers of
physical .and vocational rehabilitation services, for the
evaluation of the injured worker with regard to the possible
benefits of a rehabilitation effort, the developement of an
individually crafted rehabilitation plan, and for the payment of
temporary partial rehabilitation benefits or temporary total
benefits during the course cof the rehabilitation effort.

Registration of providers is required. The rule reguires
cooperation between the division and the division of
rehabllitation services where feasible. Finally, the rule
validates previously existing rehabilitation plans and contains
a severability clause. '




