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Bureau of Employment Programs Gaston Caperton
112 California Avenue w““e‘“ N_ Richacdson
Charleston, West Virginia 25305-0112 Commissioner

January 23, 1996

The Honorable Ken Hechler
Secretary of State

State Capitol Building
Charleston, WV 235305

Re:  Final Filing of Exempt Legislative Rule,
Title 83, Series 13: “Protocols and Procedures
For Performing Medical Evaluations in
Noise-Induced Hearing Loss Claims”

Dear Secretary Hechler:

Please consider this letter as my written approval for the final filing of the above noted
exempt legislative rule.

Pursuant to Enrolled Commitiee Substitute for House Bill 4030, Regular Session, 1954,
the Department of Commerce, Labor and Environmental Resources was abolished. Pursuant to
that same bill and to Executive Order No. 5-94 of the Governor, the Commissioner of the Bureau
of Employment Programs is empowered to promulgate rules without the consent or approval of a
department secretary.

Thank vou very much for yvour assistance in this matter.

Very iruly vours,

Andrew N. Richardson
Commissioner

Job Service ® Job Training Programs e Labor and Economic Research e Unemployment Compensation e Workers' Compen_sation
An Equal OoporturnityAffinmative ACtion Empioyver




85 CSR 13

TITLE 85 Jw24 159 Fi'86

EXEMPT LEGISLATIVE RULES
BUREAU OF EMPLOYMENT PROGRAMS e oF
WORKERS' COMPENSATION DIVISION  CFIISEEL

SERIES 13
PROTOCQLS AND PROCEDURES FOR PERFORMING MEDICAL EVALUATIONS IN
NOISE-INDUCED HEARING LOSS CLAIMS

§85-13-1. General.

1.1. Scope. -- This 1legislative zrule establishes the
protocols and procedures, as defined by the workers' compensation
health care advisory panel, for the performance of examinations
or evaluations by physicians or medical examiners in hearing loss
claims.

1.2, Aauthority. -- West Virginia Code, §212-2-6(1), -6(2) &
-6(14); §21A-2-19; §521a-3-7(b) & -7(¢c); and §23-1-1; and §23-
4-3b. Pursuant to West Virginia Code, §21iA-3-7{(¢)., rules adopted
by the compensation programs performance council and the
commissioner are not subject to legisiative approval as would
otherwise be required under West Virginia Code, §29A-3-1 et seq.-
Public notice requirements of that chapter and article, however,
must be followed. Pursuant to Enrclled Committee Substitute for
House Bill 4030, Regular Session, 1994, the Department of
Commerce, Labor and Environmental Resources was abolished.
Pursuant to that same bill and to Executive Order No. 5-%4 by the
Governor, the Commissioner of the Bureau of Employvment Programs
is empowered to promulgate rules and regulations without the
consent or approval of z departmental secretary.

1.3. Filing Date. --
1.4. Effective Date. --
§85-13-2. Purpecse of this rule.’

The purpose of this rule is to implement the provisions of
West Virginia Code, §23-4-3b,

§85-13-3.  Definitions.
As used in this rule, the following terms have the stated

meanings unless the context of a specific use clearly indicates
another meaning is intended.
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85 CS8R 13

3.1. "Commissioner" means the Commissioner of the Buresau of
Employment Programs pursuant to West Virginia Code, $§21A-2-1, and
West Virginia Code, §23-1-1, and any deputies designated pursuant
Lo West Virginia Code, §21A-2-12 & -123.

3.2. "Division" means the Workers'! Compensation Division
within the Bureau of Employment Programs as provided for by West
Virginia Code, §21A-1-4, and West Virginia Code, §23-1-1 et seaqg.

§85-13-4. Protocols And Procedures For Performing Audiological
Examinations And Evaluations In Workers' Compensation
Claims for Noise-Induced Hearing Loss.

4.1, The protestable compensability order entered in any
nolse-induced hearing loss claim shall state whether the claim is
to be considered under the Craddock standard set forth in the
commissioner's pelicy dated November 8, 1984, attached, or the
post-Craddock standard set forth in W. Va. Code §23-4-6bh.

4.2. An audiogram performed at the reguest of any physician
may be utilized by the claimant for the purpose of completing the
workers' compensation application, form WC 123HL., However, only
physicians who are qualified ctologists or otolaryngologists may
interpret the results of audiograms in assessing the degree of
the claimant's noise-induced hearing loss impairment for the
purpose of determining the percentage of the claimant's
dizability, if anv.

4.3. A physician examining and evaluating a claimant in a
noise-induced hearing loss c¢laim must consider the claimant's
medical and occupational Thistory, as well as available

audiograms, in determining the etiology of the hearing loss.

4.4. The division will inform all physicians evaliuating
noise-induced hearing 1oss claimants on the division's behalf
that standard air conduction and bone conduction testing, speech
reception thresheold, and speech discrimination testing must be
routinely performed as a part of audiometric testing. If a
physician fails to have the routine testing performed, as
requested, he or she shall not be compansated for the evaluation
by the workers'™ compensation division. W. vVa. Code §23-4-8,

4.5, In addition tec the routine testing outlined in section
4.4 of this rule, physicilang evaluating hearing loss claimants
should Thave Gtympanometry, acoustic reflex and other tests
performed, including but not limited to a brain stem audiometry
test, any time such tests are needed to reach an informed
decision. Brain stem audiometric testing should be perfcrmed
only when there is suspicion of an acoustic neuroma.
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4.6. Conductive hearing loss is not caused by exposure to
noise, but can be caused by injury to the external or middle ear.
Conductive hearing loss can be identified if bone conducticon and
alr conduction testing are utilized in the audiometric
evaluation. Therefore, in examining and evaluating a workears?
compensation claimant for noise-related hearing loss, a phyvsician
shall wutilize only audiograms that include both bhone conduction
and ailr conduction test results. The phyvsician shall alsc have
tympanometry and acoustic reflex tests performed if he or sghe
suspecits the claimant has a conductive hearing loss.

When a conductive loss is identified on an audiogram, the
evaluating or examining physician should use the bone conduction
levels rather thar air conduction levels to calculate a
claimant's four freguency total, pursuant to W. Va. Code §23-4-
6b. The examining physician should consider that part or all of

a sensory neural loss may be the result of a primary disease .
process. - -

4.7. The audiologist shall perform speech discrimination
testing using standard audiologic procedures. The standard
procedures require that the testing be performed with a speech
signal 4C decibels above the threshold established for the

claimant. The audiologist also may need to use other decibel
levels, either higher or lower than 40 decibels, to obtain the
most accurate and best speech discrimination score. The 75

decibel level is not the standard.

The physician interpreting the speech discrimination results
shall use the formula set forth in W. Va. Code §23-4-6b, to
calculate the claimant's impairment rating.

4.8. In interpreting an audiocgram, a physician should
recognize that medical evidence indicates noise-induced hearing
loss usually will start in the higher fregquencies and progress to
the lower frequencises; noise-induced hearing loss will not cause
an audiometric pattern that reflects a claimant's best hearing is
at the 1000 or 2000 Hz. fregquencies, with poorer hearing in the
lower frequencies; noise-induced hearing loss usually will not
cause an audicmetric pattern that reflects an ascending curve and
will not cause a flat audiometric pattern; and, noise usually
does not affect hearing in the low freguencies. If an audiogram
presents a pattern that is atypical of a necise-induced hearing
loss pattern, then the physiclan interpreting the audicgram
should consider causes other than noise exposure in determining
the etiology of a hearing loss.

4.9, When a claimant has been exposed to steady state
noilse, his or her noige-induced hearing loss should be

3
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symmetrical between the ears and 4if the hearing 1loss 1is
asymmetrical, then the evaluating physician should consider all
causes for hearing loss, including nonoccupational noige.

4,10, If & physician determines that a claimant's hearing
loss is the result of noise exposure and other causes, the
physician shall calculate the hearing loss disability rating
pursuant to the formula set forth in W. Va. Code §23-4-6b, and
shall state in his or her report the percentage of the calculated
hearing loss that is attributable to noise exposure and the
percentage of the hearing loss that is attributable to other
causes.

§85-13-5. Severability.

If any provision of these rules or the application thereof
to any entity or circumstance shall be held invalid, such
invalidity shall not affect the provisions or the applications of
these rules which can be given effect without the invalid
provisions or application and to this end the provisions of these
rules are declared to be severable.
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VWORKERS COayrer sATION FUND ¢
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Cuvmmiiuaner

Novemkar 8, 1984

Pursuant o an Order of the West Virginia Supreme Court in
the case of Andyv Craddeck and Charles Kinder wvs. Grezchen 0. Lawis,
Commissiconer, West Virginlia Workers' Compensation rund, and based

upon a raport rendersd in accordance therewith oy a panel of
physicians, this ofIice adopts the following policy regarding
the ewvaluation and the cocmpensation ¢f noise-induced hearing loss:

1.
2.

3.

4.

The low fence shall remain at 25 decibels.
The high fence shall remain a% ninety-twe decikbels.

The audicmetric fregquencies to ke used shall be: 500 Hz,

21000 EzZ, 2000 Hz and 3000 Ez.

With regard to a compensation for permanent partial dis-
ability for subjective tinnitus, where such tinnitus is <
reliakly, cbjectively clinically documented and measured

by an audiolcgist or shown te cause permanent partial
disability by an otslogist, coteclaryngoclogist, psycholegist
or psychiatrist, there shall be no greatar than 3.25% whole
man impairment.

Awards for reduced spesch discriminaticen will be on the
following basis:

Percent Discrimination Parcent Award PPD
- 90% - 1l00% 0%
23Q% - 30% 2%
70% - 80% 6%
gQ% - 70% 8%
0s - 60% 10%

The maximum award for impairad speech discrimination shall
not exceed 10%. Only audiometric test results cbtained by
an audiologist having the certificate of clinical competence
in audiology (CCC-A) are acceptable for purposes of awarding

‘cempensation. Speech discrimination ccores will be obtained

at a presentation level of 75 4B re hearing level (EL) unless
the resultant score is less than 90% or 7583 EL is not suffi-
cient to bring about maximum discrimination. When this is
the case discrimination scores wili be cbtained at a level

- . — — - B .- . —_—— P . bond
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whizh TesSulzs in maximum discr-iminacisn (FE-Maxy zzr zhe
individual teing tasted. Discrimination scores will ke

snown Ior each ear as & functicn of nresencation level.

Recorded Central Institute for the Dearf shonetically

Lalanced word liscs (C.I.D. W-=22) will be used. FrFull
50 werd lists will be the basis Zor the discrimination
scorea.

Calibration reccrds should ke maintained wihich are
sufficient to demonstrate that the audiometer used was
within tolerances specified by the American Natignal -
Standards Institute specificaticn 353.6-1969. Calibration
records will include at least the follewing: 1. Biological
calibration on the date of the test. 2. Semiannual
electroacoustic calibration including calibration of
stimulus fregquencv. 3. An exhaustive electroacoustic
calibraticn at least every. twc vears.

Acoustic measurement of the test environment should be
completed at least annually and records of the measurement
should be sufiicient to demonstrate that the tast environ-
ment is witiiin tolerances specified by the American National
Standards Institute Specification 53.1-1960 (rev 1971)
Criteria for Noise in Audicmetric Rcoms.

A complete auvdiometric avaluztion should include:

A. Preliminary otoscopy.
B. Air and bone conduction thrasholds.

C. Speech iaception thresholds and speech discrimination
scores.

D. Acoustic impedance testing to include tympancmetry,
acoustic reflex thresholds and accocustic reflex
decay results as indicated.

E. Stenger and Mcdified Stenger tests, Bekesy results,
brief tone results and other special tests as
indicated.

Please find attacihed a copy of tables and procedure developed
Fursuant to the hereinabove policy which will be used to calculate
whcle man impairment in hearing loss claims.

I trust that the information contained herein needs ne further
explauation. However, should you have further gquestions or need
anytning from this office, please do not hesitate ko contact us.

TER:cm

P——

- i?ly;7‘,/<;?f
BT

Ti v E. E&ffman
Commissioner

Enclosure




.lcseph B Touma M D F.A C S
~ Diptomate Am o L
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October 4, 1995

Mr, Jamie Chenoweth, Counsel

Legal Services Division

P.O. Box 3922

Charleston, West Virginia 25338-3922

Dear Mr. Chenoweth:

I thoroughly reviewed the copy of Series 13 of Title 85 regarding NoiseInduced
Hearing Loss claims. First, the guidelines are markedly improved over the previous
guidelines and I support all the provisions, however, I have the following observations:

1} Paragraph 4.5: Brain Stem Audiometric test should be performed only when

there is suspicion of acoustic newroma. 7This addition will eliminate overuse
of this test.

2) I strongly recommend the use of the AMA formula to calculate the whole man
impairment in noise-induced hearing loss instead of the state formula
I am enclosing copies of several articles I wrote on noise-induced hearing loss
which reflect these changes, and I want to take this opportunity to congratulate the
Commissioner and all who worked to draft these changes.

If I can be of any further help, please contact me.

Sincerely, /"‘\
== <
P

Joseph B. Touma, M.D.

JBT:cls

s . A ﬂ-n'br‘
1-"" xrr_«i _iwﬂ,,,

e g = g % z ._ 2T
FA[RFIELD PROFESSIONAL BU]LD!NG . 16'16 THIRTEENTH AVENUE . SUITE 100 = HUNTINGTON WV257D1 3840
(304) 522-8800 « (800) 955-3277 « FAX (304) 523-4303




Robert C. Byrd Health Sciences Center of West Virginia University
Department of Otolaryngology—Head and Neck Surgery

Administrative Offices Physician Office Center
Post Office Box 9200 Post Office Box 782
Morgantown, WV 26506-5200 Morgantown, WV 26507-0782
{304} 293-3457 (304) 598-4825
{304) 293-2902 (FAX) (304) 598-48397 (FAX)

Medical Staff

Stephen J. Wetmaore, M.D.
Professar and Chairman
Ctology/Neurotology

Skull Base Surgery

Mark A. Armeni. M.D.
Agsistant frofessor
Facial Plastic and
Reconstructive Surgery

Michael K. Hurst, D.B.5., M.D.
Assistant Professor

Generzal Qiolaryngology
Allergy/ Rhinglogy

Mauxillefacial Surgery

Rodney F, Kovach, M.D,
Asscciate Professor
Dermatology/MOH's Surgery

Hassan H. Ramadan, M.D.
Assistant Professor
Padiatric Ototaryngelogy/
Laryngelogy, Rhinolagy

Mark K, Wax, M.D.
Assisiant Professor

Head and Neck Oncsiagic/
Reconsiructive Surgery
Cranjofacial Surgery

Speech Language Patholagy
and Audiclogy

Kazunari J, M, Koike, Ph.D.

Associate Professor and Directer ‘

Mary E, Archer, M.A,
Audizlegy

Susan H. Cappellini, M.S.
Audiclogy

Holly A, Huriey, M.S.
Audinlogy

Tracy P. Cowles, M.S.
Speech Language Pathoicgy

Linda U. Patrick, M.S.
Speech Language Pathelegy

Mary F. Rauch, M.S.,
Speech Language Patholegy

Resegarch
George A, Spirou, Ph.D.

Assistant Professar and Direstor

Meuraphysiology

Albert S. Berrebl, Ph.D,
Assistant Professar
Meuroaratomy

Suysan M, Redman, Ed.D,
Adjunct Assistani Professor
Data Systems Specialist

Administration

E. April Clouston, R.N.
Nurse Manager
Physician Office Center

Kimberty Trimble
Departmen: Manager

November 21, 1995

Mr. Jamie J. Chenoweth
Counsel Legal Services Division
Bureau of Employment Programs
Post Office Box 3922
Charleston, WV. 25339-3922

Re: Proposed Legislative Rule 85 CSR 13,
Dear Mr, Chenoweth:

I am responding to your letter dated October 27, 1995 regarding the proposed update to
series 13. Dr. Touma’s suggestion for paragraph 4.5 is a good one. I would suggest adding
the sentence that he suggests, that is “brainstem audiometric testing should be formed
only when there is suspicion of an acoustic neuroma”, 1 do not know whether brainstem
audiometry is currently being over utilized but adopting Dr. Touma’s suggestion should at
least make it clear that cther reasons for performing brainstem audiometry are probably not

indicated.
Thank you for allowing me to comment.
Sincerely,

LA e

Stephen J. Wetmore, M.D,, F. A.C.S.
Professor and Chairman

/cbp:

Egual Opportunity / Affirmative Action institution




Response to Comments:
85 CSR 13
“Protocols and Procedures for Performing
Medical Evaluations in Noise-Induced Hearing Loss Claims”

One comment was received during the comment period for the subject
rule. By letter dated October 4, 1995, Dr. Joseph B. Touma of Huntington
Ear Clinic, Inc., suggested the following: (1) Paragraph 4.5: Brain Stem
Audiometric test should be performed only when there is suspicion of acoustic
neuroma. This addition will eliminate overuse of this test; and (2) I strongly
recommend the use of the AMA formula to calculate the whole man
impairment in noise-induced hearing loss instead of the state formula.

By letter dated November 21, 1995, Dr. Stephen J. Wetmore, Professor
and Chairman of the Department of Otolaryngology -- Head and Neck
Surgery, responded that Dr. Touma’s suggestion regarding Paragraph 4.5 is a
good one.

The Workers' Compensation Division agrees with the suggestion

regarding Paragraph 4.5 and would recommend the following addition:

4.5. In addition to the routine testing outlined in section 4.4 of this
rule, physicians evaluating hearing loss claimants should have
tympanometry, acoustic reflex and other tests performed, including but not
limited to a brain stem audiometry test, any time such tests are needed to
reach an informed decision. DBrain stem audiometric testing should be

performed onlv when there is suspicion of an acoustic neuroma.
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;‘- -
FROM: JUDY COOPER, DIRECTOR, ADMINISTRATIVE LAW DIVISIDN o ]
=% Eavsd iy
—n! = L
DATE: March 11, 1996 I T !
iz = e

=T -
THE ATTACHED RULE FILED BY YOUR AGENCY HAS BEEN ENTERED ZINTCWDUR
COMPUTER SYSTEM. DLEASE REVIEW, PRCOOF AND RETURN IT WITH ANY
CORRECTIONSE. IF THERE ARE NO CORRECTIONS, PLEASE SIGN THEIS MEMO
AND RETURN IT TO THIS OFFICE. YOU WILL BE SENT A FINAT VERSION OF
THE RULE FOR YQUR RECORDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN
(10) WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF
YOU HAVE ANY QUESTIONS.

SERIES: _13 TITLE: _85 Workers' Comn.

* THE ATTACHED RULE HAS BEEN REVIEWED AND IS CORRECT.

SIGNED:

TITLE OF PERSON SIGNING:

DATE:
AR AR R AR AR AR A AR A AR AR A A A TR AR A AR R T EF AR R A AR R
* THE ATTACHED RULE HAS BEEN REVIEWED AND NEEDS CORRECTING. THE
CORRECTIONS HAVE BEEN MARKED. .
SIGNED: _bﬁrﬁmwmgz~£LJAuﬁ£Qg_)
TITLE OF PERSON SIGNING: »QTuuuLLm )
DATE : Mgech /‘3 1996

NOTE: TF YOU ARE NOT THE PERSON WHO HANDLES THIS RULE, BLEASE
FORWARD @] E RRECT PERSON.




