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August 12, 1%92 . .. _

John H. Kozak, Executive Secretary

Bureau of Employment Prograns

Worker’ Compensation Division

601 Morris Street__ - U e
Charleston, West Virginia 25301-1416

RE: 1992 Emergency Rules - Title 85, Series 13 (Protocols
and procedures for performing medical evaluaticons in
noise=-induced hearing loss claims)

Dear .John:

, Pursuant to West Virginia Code §5F-2-2(a)({12), I hereby
consent to the proposal of the rules specified above. .

You may attach a copy of this letter to your filing with the
Secretary of State as evidence of ny consent.

Sincerely yours,

Cyéz(i;ﬁaf Uiz

~Aohn M. Ranson
Cabinet Secretary
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* U&Z:. Andrew N. Richardson

B:RULE-WC.RUL

o
i




DATE: e
TO:

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM: Commissioner Andrew N. Richardson

Bureau of Employment Programs
Workers' Compensation Division

EMERGENCY..RULE TITLE: Protocols and Procedures for Performing Medical

1.

Evaluations in Noise-Induced Hearing Loss Claims

Date of filing:

Statutory aunthority for promulgatmg the emergency rule: W.Va. 23-4-3b;
W.Va. 23-4-8. - - e }

R TRESE e e S T

Date of filing of proposed legislative rule: _August 17, 1992

Does the emergency rule adopt new language or does it amend or repeal a
current legislative rule?

The emergency rule adopis new lang

age.

Has the same or similar emergency rule previously been {iled and
expired? ) I T '

NQ : — - - o —_— e —

State, with particularity, those facts and circumstances which make the
emergency rule necessary for the immediate preservation of public peace,
health, safety or welfare. : . _ S

The rule establishes the protocol and procedures for the performance of
examinations by mechcai experts in hearmg‘ loss claims, as mandated by the

wv Supreme Court of Appeals in_ the dec1sxon of Bilbrey v. W.C.C., No.

20142 (WV December 12, 1991). The emergency rule is necessary to

immediately implement a stiangqfa that will insure consistent decisions in
Workers'™ Compensation claims for hearing loss benefits. A benefit to_ the
public welfare.
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85 CSR RECEIVED

- ) o7 TITLE 83 - . ’
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EMERGENCY RULES 1932 SEP 1 M 28
WORKERS' COMPENSATION DIVISION, BUREAU OF EMPLOVMENT BROGRAMS ...
SERIES R
PROTOCOLS AND PROCEDURES FOR PERFORMING MEDICAL EVALUSTIONS & 71 -
IN.NOISE-INDUCED HEARING LOSS CLAIMS
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PURPOSE AND STUMMARY OF PROPOSE

An emergency rule is necessary 0o establish the proioccois_and procedures
for performing medical evaluations in Workers' Compensation claims for
neoise-induced hearing loss. . . . _ : . .- - _

In Bilbrey v. W.C.C.. ©No. 20142 (WV_December 12, 1891}, the West

Virginia Supreme Court of Appeals recognized that hearing loss is caused by
many faciors, inciuding but not .lm.ue'ci toc age, lilness, trauma. medications and
noise. Additionally, the court  recognized that the Werkers' Compensation

Commissioner and pDarties Io workers' compensation claims have nad a long Term
problem In obiaining rescommendations from medical experts with regard 1o

ascertaining hearing loss impairment due tc neiss., - In_ light of the Bibrey  _
decizion, the Workers''_ Compensation Commissioner asked the Workers'

Compensation Health Care Advisory Pane! to develop protocols. and procedures
:"o** 'r:eg.ring loss teésting which would promete a standard approach 1o assessing
hearing legs and would {dentily criteria for asceriaining impairment ralated 1o
noise e:\DOSLlr_. As a resulr, the Panel studied ithe lssue and dswvised the
protocols and procedures that ure embodied in the proposed Legislative ruls,

th resting reguisite te performing an adeguate
i : r loss evaluation., and provides that medu:ai reports must De
prepared by experts. Additionally. the ruls ldentifies scientific principles 1o

e utﬂizea by medical experts in identifving hearing loss impairment related to

The prorosed rule is fas_s_entia_? ‘10 addressing the prohloms assccl abea with
hearing loss claim »otl v Virginia Supreme Cgurt of Appeals
in Eilbrev v. W.(. : ~The propusad rule
will preomote a granting workers'
compensation award
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TITLE 85
LEGISLATIVE RULES
WORKERS' COMPENSATION DIVISION, BUREAU OF EMPLOYMENT PROGRAMS
SERIES ___
PROTOCOLS AND PROCEDURES FOR PERFORMING MEDICAL EVALUATIONS
IN NOISE-INDUCED EEARING LOSS CLAIMS

§ 85~ -1 General.

1.1, Scopa. — This legislative rule establishes the protocols and
procedures, &8 defined by the workers® compensation health care advisory
panel, for the performance of examinationa or evaluations by physicians on
medical examiners in hearing loasg c¢laims.

1.2 Authority. -- W.Va. Cocde §23-4-3b; W.Va. Code §23-4-8; Bilbrey v.
W.C.C, No. 20142 (W.V. Dec. 12, 1991).

1,3 ¥Filing Date, --
1.4 Effsctive Date ——

§ 85—~ -2. Protocols And Procedures For Performing Audiological Examinations
And Evaluations In Workers' Compensaticn Claims for
Noise—-Induced Hearing Loss.

2.1 The protestable compensability order entered in any noise-induced
hearing loss claim shall state whether the claim is to be considered under
the Craddock standard set forth in the commissioner's policy dated November
8, 1984, attached, or the pcst-Craddock standard set forth in W.Va. Code
23-4—-6b.

2.2 An audiogram performed for any physician may be utilized by the
claimant for the purpese of completing the workers' compensation
application, form WC 123HL. However, only physicians whe are gualified
otologists or otolaryngologists shall be permitted to interpret the results
of audicgrams in assegaing the degras of the claimant's noise-induced
hearing loss impairment for the purpose of determining the percentage of the
claimant's disability, if any.

2.3 A physician examining and evaluating a claimant in a
nolise-induced hearing loss claim must consider the claimant's medical ard
occupational history, as well as available audiograms, in determining the
etiology of the hearing loss,

2.4 In referring claimants to a physician for hearing loss
avaluationa, the commissicner shall inform the physician that standard air
conduction and bone conduction testing, speech reception threshold, and
speech discrimination testing should be routinely performed as a part of
audiometric testing. If a physician fails to have the routine testing
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performed in a referred claim, as requested, he/she shall not be compensated
for the evaluation by the workers' compensation division. W.Va, Code 23-4-8.

2.5 In addition te the routine testing ocutlined iIn section 2.4,
physicians evaluating hearing losas claimants should have tympancmetry,
acoustic reflex and other tests performed, including but not limited to a
brain stem audiocmetry test, any time such testa are needed to reach an
informed decision.

2.6. Conductive hearing loas is not caused by exposure to noise, but
can be caused by injury to the external or middle ear. <Conductive hearing
loss can be identlfied if bone conduction and air conduction testing are
utilized in the audiometric evaluation. Therafore, in examining and
evaluating a workers' compensation claimant for necisg-related hearing loss,
a physician shall utilize only audiograms that include both bone conducticn
and air conduction test results. The physician shall also have tympanocmetry
and acoustic reflex tests performed if he/she suspects the claimant haa a
conductive hearing leoss.

When a conductive loss is identified on an audiogram, the evaluating or
examining physician should use the bone conduction levels rather than air
conduction levels to calculate a ¢laimant's four frequency total, pursuant
to W.Va. Ccde 23-4~6b. The examining physician should consider that part or
all of a sensory neural loes may be the result of a primary disease process.

2.7 Speech discrimination testing shall be performed using standard
audiologic procedures. The standard procedures require that the testing be
performed with a speech signal 40 decibels akove the threshold established
for the claimant. The audioclegist alsc may need te use other decibel
levela, either higher or lower than 40 decibels, to obtain the mos:t aceourate
and best speech Jdiscrimination score. The 75 decibel level is not the
astandard.

The physician interpreting the speech discrimination resulis shall use the
formula set forth in W.Va. Code 23-4-~6b, +to calculate the claimant's

impairment rating.

2.8 1Ip interpreting an audiogram, a physician should recocgnize that
medical evidence indicates noise-induced hearing losa usually will start in
the higher frequencies and progress to the lower frequencies;
noise-induced hearing less will not cause an audicmetric pattern that
reflects a claimant's best hearing is at the 1000 or 2000 Hz. freguencies,
with poorer hearing in the lower frequencies; noiae-induced hearing less
usually will not cause an audicmetric pattern that reflects an ascending
curve and will not <cause a flat audicmetric pattern; and, noise usually
dees not affect hearing in the low frequencies.
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If an audiogram presents a pattern that i3 atypical of a noice-induced
hearing loss pattern, then the physiclan lnterpreting the audicgram should
conaider causes other than noise aexposure in determining the eticleogy of a
hearing loss.

2.9 When a claimant has been eaxposed to steady state noise, his/her
noige-induced hearing loss should be symmetrical batween the ears and if the
hearing loass is asymmetrical, then the evaluating physician should consider
all causes for hearing losa, including noncccupational nolse.

2.10 If a physician determines that a ¢laimant's hearing loss is the
result of noise exposure and other causes, the physician shall calculate the
hearing loss disability rating pursuant to the formula set forth in W.Va.
Code 23-4-6b, and shall state in hias/her report the percentage of the
calculated hearing loss that is attributable to noize exposura and 4he
percentage of the hearing leoss that ls attributable to other causes.

TITLE &85
LEGISLATIVE RULES
WORFERS' COMPENSATION DIVISICN, BUREAU OF EMPLOYMENT PROGRAMS

SERIES
PROTCCOLS AND PROCEDURES FOR PERFORMING MEDICAL EVALUATIONS
IN NOISE-INDUCED HERRING LOSS CLAIMS

Section Page
1. General. 1

2. Protocols And Procedures
For Performing audiclogical Bxaminations
And Evaluations In Workers' Compensation
Claims for Noise~Induced Eearing Loss. 1




AMENDED FORM, FILED OCTOBER 16, 1932

DATE: - LT T T T L T _

TO:

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM: Commissioner Andrew N. Richardson

Bureau of Employment Programs
Workers' Compensation Division

EMERGENCY RULE TITLE: Protocols and Procedures for Performing Medical

Evaluations in Noise-Induced Hearing Loss Claims

Date of filing: September 11, 1982

Statutory authority for promulgatmg the emergency rule W.Va. 23-4-3b;
W.Va. 23~4-8. ,

Date of filing of proposed legislative rule: August 17, 18852

Does the emergency rule adopt new language or does it amend or repeal a
current legislative rule?

The emergency rule adopts new language.

Has the same or similar emergency rule previously been filed and
expired?

No - ] _ - - -

State, with particularity, those facts and circumstances which make the
emergency rule necessary for the immediate preservation of public peace,
health, safety or welfare.

The rule establishes the protocol and procedures for the performance of
examinations by medical experts in hearing loss claims, as mandated by the
WV _Supreme Court of Appeals in the decision of Bilbrey v. W.C.C., No.
20142 (WV December 12, 18981). The emergency rule is necessary to
immediately implement a siandard that will insure consistent decisiong in
Workers' Compensation claims for hearing loss benefits, a benefit to the
public welfare.

If the emergency rule was promulgated in order to comply with a time limit
established by the Code. or federal statute or regulation, cite the Code
provision, federal statute or regulation and time limit established therein.

Bilbrey v. W.C.C. No. 20142 (WV December 12, 1991). In the Bilbrey
case, the West Virginia Supreme Court of Appeals held that the medical
standard set forth in their opinion would control workers' compensation
hearing loss evaluations until the Workers' Compensation Health Care
Advisory Panel estabhshed protocols and procedures for performing the

evaluations.
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State, with particularity, those facts and circumstances which make the
emergency rule necessary to prevent substantdal harm to the public
interest.

If the rule is not implemented as an emergency rule, then awards in
hearing loss claims wﬂl contmue to be granted without benefit of the
Workers' Compensation Health Care Panel's protocols and procedures, a
standard designed to promote a consistent approach to granting awards in
hearing loss claimg. Additionally, the Commissioner can not m:tplement the
directives of the WV Supreme Court of Appeals, as set forth in the
Bilbrey v. W.C.C., decision, without benefit of the ruie. ,
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KEN HECHLER

WILLIANM H. HARRINGTON
Secretary of Slate

Chuaf of Sta¥f

MARY P. RATLIFF y DY COOPER

Daputy 3ecretary of State Direcior, Administrative Law

A. RENEE COE - STATE OF WEST VIRGINIA DONALD &, WILKES
Ceputy Secretary cf Siate ) Diraziar, C rat

SECRETARY OF STATE resen Ferperns

CATHEREN; FREROTTE Building 1, Suite 157-K {Plus all the volunteer

Execubive Assistan . 19;00 ’}(a’h’awha Blvd . East help we can get)

Teleonone: (304) 538.5000 Charleston, WV 25305-0770

Corporationg: (304) EBE-2000

October 16, 1992

NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGENCY: Workers' Compensation Division

RULE: Series 13, New Rule Protocecls and Procedures for ]
Performing Medical Evaluations in Noise-Induced Hearing
Loss Claims

DATE FILED AS AN EMERGENCY RULE: September 11, 1992

DECISION NO. 27-92

Following review under WV Code 29A-3-15a, it is the decision of the
Secretary of State that the above emergency rule be approved. A
copy of the complete decision with regquired findings is available

from this office. o .
N vy
Lo Flecillo
/ / ‘

KEN HECHLER
Secretary of State
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KEM HECHLER WILLIAN H, HARRINGTOM
Sacrezary of State Cheef of Staft
MARY P. RATLIFF e JUDY CODZER
Ceputy Secretary of a2t e Directer, ACm nistrative Law
A. RENZE COE STATE OF WEST VIRGINIA DOMALD R. WILKES
Deputy Secratary of State N ) ' ) Directar, Corpz-ations
SECRETARY OF STATE et Rerpmrate
CATHERINE FREROTTE 7 Building 1, Suite 157-K (®lus all the voluntzer
Executtve Assistan: 1900 Kanawha Bi\!d.-, East heid we can get)
Teieahone: (304) 558-6000 Charleston, WV 25305-0770 ’

Corporations: {304) 558:8000

DECISION EMERGENCY RULE DECISION
{(ERD 27-92)
AGENCY: Workers' Compensation Division
RULE: Series 13, New Rule, Protocols and Procedures for

Performing Medical Evaluations in Noise-Induced
Hearing Loss Claims _ 7 k
FILED AS AN EMERGENCY RULE: September 11, 1992

par. 1 The Workers' Compensation Division (Division) has filed the
above new rule as an emergency rule.

par. 2 West Virginia Code 29A-3-a requires the Secretary of State to
review all emergency rules filed after March 8, 1986. This
review requires the Secretary of State to determine if the
agency filing such emergency rule: 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists justifying the
promulgation of an emergency rule.

par. 3 Following review, the Secretary of State shall issue a
decision as to whether or not such an emergency rule should be

disapproved [(29A-3-a(a)].

par. 4 (A) Procedural Compliance: WV Code 29A-3-15 permits an
agency to adopt, amend or repeal, without hearing,
any legislative rule by filing such rule, along
with a statement of the circumstances constituting
the emergency, with the Secretary of State and
forthwith with the Legislative Rule-Making Review
Committee (LRMRC}.

par. 5 If an agency has accompllished the above two required filings
with the appropriate supporting documents by the time the
emergency rule decision is issued or the expiration of the
thirty-five day review period, whichever is sooner, the
Secretary of . State shall rule in favor of procedural.
compliance. ’




par.

par.

par.

par.

”

8

9.

The Division filed this emergency rule with supporting
documents with the Secretary of State September 11, 1992 and
with the LREMRC October 16, 1992.

It is the determination of the Secretary of State that the
Division has complied with the procedural regquirements of WV
Code $§29a4-3-15 for adoption of an emergency rule.

(B) Statutory Authority -- WV Code §23-4-3b reads:

The commissioner shall establish a health care advisory panel
consisting of representatives of the various branches and
specialties among health care providers in this state.

(a) Establish guldelines for the health care which is
reasonably required for the treatment of the various types of
injuries and occupational diseases within the meaning of §23-
4-3 of this article.

(b) Establish protocols and procedures for the performance of
examinations or evaluations performed by physicians or medical
examiners pursuant to §23-4-7a and $§23-4-8 of this article.
{c) Assist the commissioner in establishing guidelines for the
evaluation of the care provided by health care providers to
injured employees for purposes of §23-4-3c of this article.
(d) Assist the commissioner in establishing guidelines as to
the anticipated period of disability for the various types of
injuries pursuant to §23-4-7a(b) of this article.

(e) Assist the commissioner in establishing appropriate
professional review of requests by health care providers to
exceed the guidelines for treatment o¢f injuries and
occupational diseases established pursuant to subsection (a)
of this section.

WV Code further states in §23-4-8 in part:

The Commissioner shall have authority, after due notice to the
employer and claimant, whenever in the commissioner's opinion
it shall be necessary, to order a claimant of compensation for
personal injury other than occupational pneumonoconiosis to
appear for examination before a medical examiner or examiners
selected by the commissioner; and the claimant and employer,
respectively, shall each have the right to select a physician
of the claimant's or employer's own choosing and at the
claimant's or the employer’'s own expense to participate in
such examination. All such examinations shall be performed in
accordance with the protocols and procedures established by
the health care advisory panel pursuant to §23-4-3b of this
article: Provided, That the physician may exceed these
protocols when additional evaluation is medically necessary.
he claimant and employer shall, respectively, be furnished
with a copy of the report of examination made by the medical
examiner or examiners selected by the commissioner. The
respective physicians selected by the claimant and employer
shall have the right to concur in any report made by the

2




par.

par.

par.

par.

10

11

12

13

medical examiner or examiners selected by the commissioner, or
each may file with the commissioner a separate report, which
separate report shall be considered by the commissioner in
passing upon the claim... In any case the claimant shall be
entitled to reimbursement for loss of wages, and to reasonable
traveling and other expenses necessarily incurred by him in
obeving such order. )

Where the c¢laimant is regquired to undergo a medical
examination or examinations by a physician or physicians
selected by the employer, as aforesaid or in connection with
any claim which is in litigation, the employer shall reimburse
the claimant for loss of wages and reasonable traveling and
other expenses 1In connection with such examination or
examinations, not to exceed the expenses paid when a claimant
is examined by a physician or physicians selected by the
commissioner,

It is the determination of the Secretary of State that the
Division has not exceeded its statutory authority in
promulgating this emergency rule.

(C) Emergency WV Code 29A-3-15(g) defines "emergency" as
follows:

(g) For the purposes of this section, an emergency exists
when the promulgation of a rule is necessary for the immediate
preservation of the public peace, health, safety or welfare or
is necessary to comply with a time limitation established by
this code or by a federal statute or regulation or to prevent
substantial harm to the public interest.

There are essentially three classes of emergency broadly
presented with the above provision: 1) immediate
preservation; 2) time limitation; and 3) substantial harm. An
agency need only document to the satisfaction of the Secretary
of State that there exists a nexus between the proposal and
the circumstances creating at least one of the above three
emergency categories.

The facts and circumstances as presented by the Division are
as follows:

The rule establishes the protocol and procedures for the
performance of examinations by medical experts in hearing loss
claims, as mandated by the WV Supreme Court of Appeals in the
decision of Bilbrey wv. W.C.C., No 20142 (WV December 12,
1881y, The emergency rule is necessary to Ilmmediately
implement & standard that will insure consistent decisions in
Workers' Compensation claims for hearing loss benefits, a
benefit to the public welfare.




par.

14

Bilbrey v. W.C.C. No 20142 (WV December 12, 1891). In the
Bilbrey case, the West Virginia Supreme Court of Appeals held
that the medical standard set forth in their opinion would
control workers' compensation hearing loss evaluations until
the Workers' Compensation Health Care Advisory Panel
established protocels and procedures for performing the
evaluations.

If the rule is not implemented as an emergency rule, then
awards in hearing loss claims will continue to be granted
without benefit of the Workers' Compensaticon Health Care
Panel's protocels and procedures, a standard designed to
promote a consistent approach to granting awards in hearing
loss claims. Additionally, the Commissioner can not implement
the directives of the WV Supreme Court of Appeals, as set
forth in the Bilbrey v. W.C.C., decision, without benefit of
the rule.

The WV Supreme Court Decision, Bilbrey v. W.C.C. No. 20142 (WV
December 12, 1991) reads in part:

Syllabus by the Court {(6) In referring a claimant to a
physician for a hearing loss examination, the Commissioner
should inform the physician what tests the physician is to
conduct, at what decibel level, the standards to be used in
nmaking a rating, and any other specifics necessary for the
Commissiconer to reach an informed decision. Failure to do as
requested will result in the physician not being compensated
for the testing and report.

Justice Brotherton: This case involves four consclidated
appeals from decisions of the Workers' Compensation Appeal
Board and the Workers' Compensation Commissioner dealing with

hearing loss. The consolidation grows out of the confusion
that confronts this Court by the records on appeal for hearing
loss awards. Uniferm testing is not scmething that is

routinely found in the cases which come before us. The lack
cf standardized hearing loss testing creates utter confusion
for the claimants, employers, lawyers and most certainly for
this Court when we consider the record on appeal. While we
realize the Commissioner is creating a Health Care Adviscry
Panel {(Panel) to study the problem of uniform testing, we are,
by this opinion, setting forth certain criteria that we find
necessary for a proper review of the cases which come before
us. These new standards are to be used from this time forward
and lay a foundation for the Panel to use in writing standard
testing requirements for hearing loss.

.+.Finally, in referring a claimant to a physician for a
hearing loss examination, the Commissioner should inform the
physician what tests the physician is to conduct, at what
decibel level, the standards to be used in making a rating and
any other specifics necessary for the Commissioner to reach an
informed decision. Failure to do as requested will result in
the physician not being compensated for the testing and
report. (Emphasis added)

4




par.

par.

15

16

It is the determination of the Secretary of State that this
proposal qualifies under the definition of an emergency as

defined in §29A-3-15(g). . . "time limitation as set forth by
the Supreme Court."

This decision shall be cited as Emergency Rule Decision 27-92
or ERD 27-92 and may be cited as precedent. This decision is
available from the Secretary of State and has been filed with
the Workers' Compensation Division, the Attorney General and
the Legislative Rule Making Review Commission.

/”’ ;Ma%,
XEN HECHLER
Secretary of State
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318

water guides to “conform to the standard
of care expected of members of their pro-
fesaion.” This statute establishes such
standard of care as a statutory safety stan-
dard for the protection of participants in
whitewater rafting expeditions. As siated
previously, when a statnte imposes a stan-
dard of care, a clause sn an agreement
purporting to exempt a party from tort
liability to a member of the proteeted class
for failare to conform bo that statutory
standard is unenforceable. Thercfore, to
the extent that the anticipatory release in
the present case purportz to exempt the
defendant from tort liahility to the plaintiff
for the failure of the defendant’s guide to
conform to the standard of care expected
of members of his oceupation, it is unen-
forceable. See also Lewis v. Canaan Val-
ley Resorts, Ine, 185 W.Va. G384, 693, 408
S.E.2d 634, 643 (1991) {ski area operator
liable for violation of statutory duly to
taintain ski area in reasonably safe condi-

= "tion).

[15] The affidavit .on bohalf of the
plaintifi in opposition to the defendant’s
motion for summary judgment avers, in
essenee, & failure of the defendant's guide
to conform to the standard of care expect-
ed of members of his ocenpation, for that
affidavit by an experienced whitowater
rafling guide alleges that there were rea-
sepable alternatives to the type of rescue
operation undertaken here which would
have posed no risk of harm to the ‘ocou-

chapter, by the rules of the commercial white.

water advisory board, or by the duties placed

on such commercial whitewater outfitter or

commercial whitewater guide by the provi.

sions of this article.

The statutory duties are set forth In general
terms in W.VaCody, 20-3B-3 [1987]:

(a) All commereiat whitewater outfitters
and commercial whitewater guides offering
professional services in this state shall pro-
vide facilities, equipment and services as nd-
vertised or as agreed to by the commercial
whitcwater outfitter, commercial whitewater
guide and the participant. All services, facili.
tes and equipment provided by commercial
whitewater outfitters and commercial while-
water guides fn this state shall conform to
safety and other requirements set forth in
artiele two of this chapter and I the rules
promulgated by the commercial whilewater
advisory board crealed by section twenty-
three-a, article two of this chapter.
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pants of the plaintiff’s raft. This allega.
tion raises a genuine jssue as to a materia]
fact, and the trial court consequently
should not have pranted the defendant’s
motion for summary judgment. See W, Va,
E.Civ.F. 56(c).

[16,17) TFurthermore, the complaint
here explicitly alleges that the defendant’s
conduct was reckless, ag well as negli-
gent)®  As stated previously, a gencral
clause it a pre-injury exculpatory agree-
ment, or anticipatory release purporting to
exempt a defendant from all liability for
any fulure loss or damage will 1ot be eon-
strued to include the loss or damnge result-
ing from the defendant’s mtentional or
reckless misconduct or gross negligence,
unless the circumstances clearly indicate
that such was the plaintiff's jntention,
This rule parallels the rule that “fa] release
is construed from the standpoint of the
Parties at the time of its execution. Extrin-
sic evidenca is admissible to show both tha
rolation of the partics and the cireum-
stances which surrounded the transaction.”
Syl pt. 1, Cassella v. Weirton Constric-
tien Co., 161 W.Va. 317, 241 8.B.2d 924
{1978). Similarly:

'“While the general rule is that the
construction of a writing is for the conrt:
yet where the meaning is uncertain and
ambiguons, parol avidence is admisaible
to show the situation of the parties, the
surrounding circumstances when the

writing was made, and the practical con-

(b} In addhion to the duties el forth in
subsection (a) of this section, all copmmercial
whitewater pruides providing services for white-
water expeditions in this state shall, while pro-
viding such services, conform 1o the standard
of care expected of members of their profes.
Fion,

{emphasis added)

1. We do not attribute to the legisiature the
Intent to immunize commerclal whitcwater autr
Atters or commercial whitewater guides from
linbility for intentional or reckless misconduct
or gross negligeuce, See Lewis v. Canaan Valley
Resorts, Inc, 185 W.Va. 684, 693, 408 S.E2d
634, 643 (F991) {same under Skiing Responsibll-
Ity Act). On the other hand, we also do not
attribute to the legislature the intent that the
parties may not have the contractual frecdom to
agree that the plaintiff assumes the risk of such
conduct.
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struction glven to the contract by the
partios themselves either eontemporanc-
ously ar subsequently. IFf the parol evi-
dence be not in conflict, the court must
construe the writing; but if it be condlict-
ing on a material point necessary to in-
terpretation of the writing, then the
question of its meaning should be left to
the jury under proper hypothetical in-
struetions.”  Syllabus Peint 4, Watson v
Buckhanunon River Coal Co., 95 W.Va.
164, 120 8.E. 390 (1923). Syllabus Foint
1 [si¢; sole syllabus peint), MeShane ».
Imperial Towers, Ine, [165] W.Va. [94],
267 S.B.2d 196 (1980).

Syl pt 1, Leasetronics, Ine, v. Charleston

Aren Medical Center, [nc., 165 W, Va. 773,

271 S.K.2d GO8 (1980). Apcord, syl. pt. 2,

Jays & Co. v. Ancre 04l & Gas, Inc., No,

20018, 186 W.Va. 153, 411 S.E2d 478
{1991).

{18,191 In light of the inquiry needed
here concerning the relation of the parties
and the circumstances surrounding the exe-
cution of the anticipatory release in order
‘to determine the pactics’ intent with re-
‘spect Lo reckless conduct of the defendant,
the trial courf improperly granted the de-
fendant's motion for summary judgment.
"A motion for summary judgment should
be granted only when it is clear that there
is mo gennine issue of fact to be triad and
ingquiry concerning the facts is not desir-
able to clarify the application of the law.”
Syl. pt. 3, Aetna Cosualty & Surety Co. v.
Federal Insurance Co., 148 W.Va. 160, 133
S.8.2d 770 (1963). deeord, syl. pt. I, Hays
& Co. v. Ancro Gil & Gas, Inc., 186 W.Va.
153, 411 S.E.2d 478 (1991.1

Accordingly, this Court reverses and va-
catez the summary judgment entered in
favor of the defendant and vemands this
case for further proceedings consistent
with this apinjon.

Reversed and remanded.

1. The plaintiff did not taise the “contract of
adheston” lssue before the trial court. We,
thercfore, do not address that issue. The partics
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Four decisions of Workers’ Compensa-
tion Appeal Board dealing with claims
alleging hearing loss werc appealed. The
Supreme Court of Appeals, Brothevton, J.,
held that remand was required to Workers”
Compensation Commissioner for examina-
tion of eases in Jight of eriteria set forth in
opinion for testing hearing loss,

1. Workers’ Compensation €=1956
Remand was required of workers’ com-
pensation claims alleging heaving loss for

should develop the facts on the comract of
adhesion Issue on remand.
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cxamination by Workers’ Compensation
Commissioner in light of eriteria set forth
in opinion regarding testing requirements
for hearing loss, Code, 23-4-6,

2. Workers' Compensallon &=$02

In order to rule out conductive losses
of hearing due tp.injuries to external and
middle ear, bone conduction testing should
be performed routinely in workers' com-
pensation cases.

I

3. Workers’ Compensation €=902

If conductive hearing loss exists, four
frequency total should be adjusted by phy-
siclan to deduct amount of copductive loss
from total used to estimate wholeman im-
pairfnent in workers’ compensation casoes,

4. Workers’ Compensation ¢=9(2
Speech discrimination tosting is valu-
able in workers' compensation cases alleg-
ing hearing loss, except where such testing
» iz pecformed at improper decibel level,
thus, all speech diserimination testing must
be performed at same docibel level in prder
to be considered valid; unless health care
advisory panel reaches different conclu-
sion, 75 decibel level identified by Cred-
dack committee should be wsed as uniform
testing level,

§. Workers' Compensation <1768

At time Workers” Compensation Com-
missioner rules claim of aileped hearing
loss compensable, order should identify
whether claim is to be considered under.
Craddock standard or post-Craddock 1986
amendments, '

6. Workers' Compensation $=1310

Only physicians who are gualified otol-
ogists or otolaryngologists are permitted to
interpret vesults of audiograms in workers’
compensetion cases alleging hearing loss;
interpretation by nonexpert physicians will
be given little weight and will be con-
sidored secondary to expert opinion.

7. Workers' Compensation 1312

In refetring claimant to physicien for
hearing loss examination, Workers' Com-
pensation Commissioner should inform phy-
sician what tests physician is to conduct, at
what decibel lovel, standards to be used in
making rating, and any other specifies nee-
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essary for Commissioner to reach informeq
decigion as to claimy failure to do as re-
quested will vesult in physician not being
compensated for testing and report,

Syllabus by the Court

1 In order to rule out econductive
losses due to injuries to the extornal ang
middle ear, boné conduction testing should
be performed routinely,

2. If a conductive loss exists, the four

- froquency total should Le adjusted by the

physician to deduct the amount of the con-

duetive loss from the total used to estimate
wholeman impairinent.

¢

3. Speech diserimination testing i
-valuable, except where it is performed at
an improper decibel lovel, ‘Fhus, all speech
«diserimination testing must be performed
at the same decibel tevel in order to be
considered valid. Unless the Health Care
"Advisory Panel reaches a different eonclo-
sion, we believe the 76 decibel level identi-
“fied by the Craddock committee should be
used as the uniform testing level.

4. At the time the Commissioner
rules the claim compansable, the order
should identify whether it is to he eon-
sideved under the Craddock standard or
{the post-Craddock 1986 amendments,

& Only physicians who are’ qualified
otologists or otolaryngologists are permit-
ted to interpret the results of the audio-
grams. Interpretation by non-expert physi-
cians will be given little weight and will be
considered secondary to expert opinion,

6. In referving a claimant to a physi-
cian for a hearing loss examination, the
Commissioner should inform the physician
what tests the physician is to conduet, at
what decibel lovel, the standards to be used
in making a rating, and any other speeifics
necessary for the Commissioner to reach
an informed decision. Failure to do as
requested will result in the physician not
heing eompensated for the testing and re-
porf.

S.F. Raymond Smith, Rundle & Rundle,
Pineville, for appellant, James Bilbrey.
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BROTHERTON, Justice:

This case involves four consolidated ap-
peals lrom decisions of the Workers’ Com-
pensation Appeal Board and the Workers’
Compensation Commissioner dealing with
hearing loss. The consolidation grows out
of the confusion that confronts this Court
by the records on appeal for hearing loss
awards, Uniform testing is not something
that is routinely found in the eases which
come hefore us. The lack of standardized
hearing loss testing creates utter confusion
for the claimants, employers, lawyers, and
most certainly for this Court when we con-
sider the record on appeal. While wo real-
ize the Commissioner is creating a Health
Care Advisory Panel (Panel) to study the
problem of uniform testing, we are, hy this
opinion, setting forth certain criteria that
we find necessary for a proper review of
the cases which come before us. These
new standards are to be used from this
time forward,and lay a foundation for the
Panel to usc in writing standard testing
requirements for hearing loss.

L &II. .

The first case involves an appeal by
James Bilbrey from a decision of the Work-
ers’ Componsation Appeat Board and Com-
missioner, The employer, Ranger Fuel
Corporation, also files an appeai from the
decision of the Appeal Beard and Comnis-
sioner. The claimant, James Bilbrey, filed
a petition for hearing loss henefits on Octo-
ber 17, 1985, D, AJ. Paine completed the

physician’s section and diagnosed a senso-
rincural hearing loss. 'The claim wasg ruled
compensable, and on April 22, 1986, the
Commissioner prantod the claimant a 17.-
T5% permanent partinl disability (PPD)
award hased upon Dr. P.C. Corro's report,
dated March 17, 1986. Ilowever, I)r. Cor-
ro's report estimated only a 13.4875% PPD
due to hearing loss. Thus, ltanger Fuel
protested the April 22, 1986, award.

The claimant filed a supplemental report
prepared by Dr. I'aine dated May 7, 1986,
in which he caleulated Dr, Corro’s audio-
gram to equate to a 21.70% hearing loss.
Dr. Paine also caleulated his first audio-
gram from the initial application to equal
20.0025% PPD.

By letter dated June 12, 1986, Raoger
Fuel filed medical records from Dr. George
‘Miller, which included awdiograms from
December 1, 1972, and June 15, 1976. The
records indicated a history of extornal ear
infoctions and sinus preblems.

Dr. Corro testified on October 21, 1987.
At that time, Dr. Corro stated that based
upon Dr. Miller’s notes, the elaimant had a
long standing sinus problem which would
affect his hoaring as a conductive compo-
nent and noted that he found a conductive
component in both his audiogram and Dr.
Paine’s andiogram. Thus, he stated that
the conductive component . should be
factored out of the total audiogram results
to determine the hearing losa due solely to
noisc exposure. Thus, by supplementat re-
port dated October 21, 1987, Dr. Corro stat-
ed that the claimant was entitled to a 12.-
66% 1'’D award based upon only the non-
conductive pertion of the audiogram,

On December 14, 1987, the claimant was
examined by Sherman Hatfield, M. Dr.
Hatfield found that, based upon the Crad-
dock standards, the claimant was entitled
to a 9.5% PPD award. Shortly thereafter,
the elaimant filed the report of Dr. Robert
Miller dated January 12, 1988, in which the
claimant's hearing logs was identified as
27.65%. _ ,

On July 13, 1989, Dr. Miller testifted that
the best results obtained after the noise
exposure I8 terminated should be wsed in
demonstrating the amount of henring lose




-t

3

322

£
due ‘to noise exposure. That. mmount, he
admitted, was Dr. ITatficld's 9.5% impair-
ment,

However, by order dated October 3,
1989, the Commissioner affirmed the prior
order awarding the claimant a 17.76% PP
award. On Decamber 21, 1990, the Appeal
Board affirmed the Commissioner’s order
of October 3, 1989, which granted the
claimant a 17.75% PPD award for npise-
induced hearing loss arising out of his em-
ployment. Bath parlies appeal from that
ruling, the claimant arpuing that he is enti-
tled to a greater PPD award, while Ranger
Fuel elaims that the claimant is entitled to
9.5% PPD award as demonstrated hy Dr.
Hatfield's andiogram and Dr. Miller's testi-
mony.

TI1.

The next case involves the appeal of Bil-
lie Lafferty from a decision of the Work-
ers’ Compensation Appeal Board. The
claimant, filed for occupational hearing loss
benefits on October 20, 1936. The Commis-
sioner ruled the claim compensable and re-
ferred the elaimant to Dr, William C. Mor
gan for an evaluation. Dr. Morgan noted
that tho audiogram rovealed low tone loss
that was “very possibly” not due to noire,

Without correction, Dr. Morgan stated that.

the andiogram revealed a 2.9% wholeman
impairment, With correction in the low
frequencies, the claimant was entitled to a

A8% wholeman impairent.  However, it

was' subsequently noted that Dy, Morgan
was incorrectly using the Craddock stan-
dards, which were not applicable in this
case, since the case was filed after April 7,
1986, Thus, the Commissioner recomputed
the results from the audiogram and issued
an order dated May 29, 1987, which held
the claimant had no permanent partial dis-
ahility. The claimant protested this ruling,

In support of his protest, the claimant
introduced an audiogram from Ms. N.J.
Woody, an audiclogist, dated July 23, 1987,
The audiogram demonstrated a full fre-
quency loss of 120 dB in the right car and
125 dB in the left ear. That andiogram
calenlated out to a 2.3% wholeman impair-
ment.

186 WEST YIRGINIA REPORTS

On September 26, 1989, the Commission-
er aflirmed the enmpensability ruling, but
set aside the May 29, 1987, order holding
the claimant had no permanent partial dis.
ability. Instead, the Commissioner granted
the claimant a 50% PPD award on the
basis of Dr. Morgan’s findings  and,
strangely enough, stated that “the Apri)
21, 1987, report of Di. William C. Morgan
nost acenrately indicates the true extent of
the claimant's noise-induced -hearing logs.

By corrected ovder dated Mareh 13, 1991,
the Appeal Board affirmed the Commis.
sioner’s final order granting a .50% PP
award. This proceeding is the employer's
appeal from that final ruling,

iv.

The fourth appeal involves a claimant,
Granville Gregory, who filed his application
for hearing loss benefits on June 27, 1983,
Dr. Viall completed the physician’s portion
of the application and diapnesed a noise-
induced hearing loss, The elaim was ruled
compensable and the claimant was cxam-
ined by Dr. James L. Bryant at the request
of the Commissioner. D). Bryant stated
that much of the claimant’s hearing loss
was due to presbyeusis and noise exposure.
Following the audiogram, Dr, Bryant stat-
ed the elaimant had.only a 1.10% wholeman

impairment related to neise cxposure after -

he reduced the four frequency total of 185
in the right-ear to 110, and 190 in the left
car (o 115. He stated that “this reduetion
is to approach a hearing pattern that 1 feel
is directly related to noise cxposure.”
However, by order dated November 18,
1988, the Commissioner pranted the elaim-
ant a 14.50% PPD award. Both partics
profested this ruling. ,

The employer submitted a report of Dr.
R.A. Wallace dated May 12, 1980. Dr.
Wallace stated that the initial audicgram
on the claimant’s application by Dr. Vialt
was insufficient in that no hone copduction
testingr was performed. He also stated
that the claimant had a signifieant ascend-
ing low-frequency heating loss which was
incompatible with noise-induced hearing
loss. Thus, Dr. Wallace corrected the low-
er frequencies to factor out the nonoccupa-

b
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tional element of the claimant’s hearing
Joss and stated that the claimant had a
1.28% PPD related 1o noiscinduced hearing
loss.

The omployer alse submitted a report of
Dr. Corvo dated July 14, 1989. Dz, Corro
noted that only 50% of the elaimant's hear-
ing loss could bo atiributed to noise expo-
sure and thus, recommended a 6.6% PPD
award due to neise at work.

By final order dated June 12, 1989, the
Commissioner affirmed the prior rulings
granting the claimant a 14.5% PPD award.
The cmployer appealed to the Workers'
Compensation Appeal Board and, on Febru-
ary 15, 1991, the Appenal Board set aside
the Comimnissioner’s prder and directed the
Commissioner to enter an order granling
the claimant a 6.5% PPD award. This pro-
ceeding is the claimant's appeal from that
final ruling.

V.

(1] These cases were consolidated by
this Court in a joint appeal in order to
address an issue which has plagued both
this Court and the workers' eompensation
systern.  As illustrated by the cases de-
scribed above, there is little or no consist-
ency in the mammer in which the Commis-
sioner grants permanent partial disability
awards for noise-induced hearing impair-
ment or in the tests thal are reguired in
order to determine what percentage of Joss

is actually due to noise, -

Unlike other types of compensable inju-
ries, the avea of hearing loss lends itself to
a giructured approach in determining the
amount of wholeman impaivment due to
noise exposure. Fxperts agree on several
erucial facts reparding the etiology and
progression of sensorineural hearing loss-
ed. Firat, a hearing loss is visually demon-
strated on an audiogram, which can record
two types of results: air econduction and

. See American Medical Association Guides ro
the Fvaluation of Permanent Impairmend (2d ed,
1984).

2. The amount of wholeman impaitment is cal-
culated by adding the results given for 500,
1000, 2000, and 3000 hertz. This four Brequency
tota| should be ndjusted 1o reflect the amount of

bone conduction.! Air conduction seores
meagura the response to sound traveling
through the outer, middle, and into the
inner ear. Bone conduction measures the
sound which reaches the inner ear by plae-
ing a vibrating deviee hehind the ear to
transmit the sound, bypassing the middle
ear. The audiogram can show losses in
both the high and low frequencies. Losses
in the high frequencics are generally due to
noise exposure, such as those which ocenr
at work. However, Iosses in the lower
frequencies generally are not due to noise
cxposure and are often caused by damage
to the external or middle ear. A loss due
Lo external or middle car damage is known
as a conductive loss. A conduetive compo-
nent can be identified on the audiogram
and should be factored out of the equation
when the amount of the sensorinoural hear-
ing loss is heing caleulated?

Sceond, without discussing the anatomy
of the ear in great depth, it is also well
accepted by experts that once exposure to
noise ceases, hearing losa existing at that
time must also cease any progression, un-
less other factors are involved in ercating
the hearing loss. Damage can be cansed
by many differcnt factors other than noise,
including, but not limited to, diabetes, hy-
pertension aad vascular diseases, otosclero-
sis, medications, hereditary . problems,
acousiie trauma, aging {preshycusis), and
surgery® We should also nete that the
audiogram is & subjeclive test, as it mea-
sures a subject’s response to noise. Thus,
the reliability of the test and the validity of
the results are important factors.

Third, oxperts have pointed out that if
there is a fluctuation in the hearing loss
hetween audiograms which is greater than
the margin of error, then the audiogram
which shows the least amount of hearing
loss should be used to determine the hear-

any conductive loss Identified oa the audio-
gram.

3. See W. Clark, Ph.D., W.C. Morgan, M.D.' 5.7,
Wetmorg, M.D., Charleston Area Medical Cen-
ter, West Virginia University Health Sciences
Center, Seminar on the M1nh:nq_.e.w~ of Hearing
Loss for Warkers Compensation ([991),
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ing loss due to noise expssure. The rea-
soning behind this rule is complicated, but
important. As we noted ahove, onee noise
exposure stops, so does the progressinn of
the hearing loss unless other factors ave
involved. Damage to hearing is parma-
nont: Once the hair cells in the cochlea aye
destroyed, the cells cannot be rejuvenated.
Thus, once the damage is dene, one’s hear-
ing can get neither better nor worse be
cause of noise exposure, but it can pet
worse because of a secondary condition,
such as the conditions listed above. Thus,
if onc audiogram shows a substantiafly
worse four frequency total than a second
audiogram, the expert must work with the
premise that since a neiseinduced loss is
statie, some other factor must be respon-
sible for the difference betwcen the two
andiograms, such as a sinus or eustachian
tube problem. Accordingly, the better au-
diogram of the two should-be used as the
audiogram most representalive of the sen-
sortneural loss, since the difference be-
tween the best and the worst audiograms
must be caused by something other than
noise.?

During oral argument, counsel for the
Commisgioner informed this Gourt that a
Health Care Advisory Panel hag heen
formed within the Workers’ Compensation
office, in which protocols for testing are
being established for the various oceupa-
ttonal diseases and injuries which are sub-
ject to dispute before the Workers' Com-
pensation Fund. Unfortunately, the Panel
is not due to address this issue for several
months. In the meantime, we believe the
Workers' Compensation  Cornmissioner
needs direction in developing a uniform
manner of determining the percentage of
impairment.  While we do not claim to he
specialists in the field of otolaryngology,
we are aware, from the numerous cases
and briefs which have come hefore us, that

4. If the claimant s still exposed to noise on the
job, then the expert must consider the tempo.
rary threshold shift in hearing which occurs
when a person leaves a noisy envicanment for a
quieter one.

5. In 1986, the Legislature amended W.Va.Code
§ 23-9-6, the Code scction dealing with hearing
loss, after careful considerstion of this Court’s
opinton in Craddock. The new post-Craddock
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i always performed as part of an audio-
g rm.n:m. is but half the picture. In order to
R 3 out conductive losses due to injuries to
;  the external and middle ear, bone condue-
7 tion testing should alse be performed rou-
tinely. Sceond, if a conductive Joss exists,
i the four frequency total should be adjusted
,5 the physician to deduct the amount of
Fi ihe conductive loss fron the total used to
B estimate wholeman impairment.  Speech
&F discrimination testing is valuable, 'except
f-when It is performed at an improper decthel
B level. Thus, all speech discrimination test-
' iny must be performed at the same decibel
level to he considered valid. Unless the
- Pane] reaches a different conclusion, we
believe the 75 decibel level identified by the
K Craddock commitlee should be used as the
.E_:c:: testing level. Third, at the time

certain tests are necessary for this Oc.:.:a_(.
make an acearate review of the record, and

thus, must be necessary for the Commigs;
sionar to reach an informed decision.

This Court has previously found it neces
sary to identify certain requirements in
hearing loss cases. Craddock o. Lewiy,!
No. 16420 (W.Va, October 8, 1984), i
volved an agreed order in which we diveet,
ed the Commissioner to adopt a new formy,
la for evaluating hearing loss elaims baseq
upon the recommendations of a committes |
of experts. The Commissioner Ilater
adopted new standards known as the Crad. >
dock standards based upon the recommen. 4
dation of the Court and committee, Thed
Craddock standards requived that only cer’

tified audiologists perform the m:&omaa. B the Commissioner rules the claim compen-
and set forth a standard for assessing the -

L ; sable, the order should identify whether it
%m«% of hearing ::um:.ﬁ._mnﬁ It also pro- KIRNR i to be considered wunder the Graddock
u__am.._. ¢ ﬁzo.mow %gqa_zwzn.?w am.mnmo om_ : ﬁ standard or the post-Craddock 1986
impatrment i mvomn_.._ m._mcss.:smmc:. .m_i, “ amendments, Next, as we have pointed
_oﬁz@a an miﬂ& .H,E. tnnits, set ﬁm.o high m“ out before, the detormination of the per-
MM w_mﬁﬂmw,m:“ mm_.._mwﬂ%mms%n._g_ w.:um::nm losg centage of sensorineural hearing impair-
discussed :5. use cm %ME%MMMHS. .ﬂn‘ meat Is & complex .Mm.m._._m. .E.:.m , only physi-
dian's .Ez oxt in assessing a o_mmesmn_mﬁww.m” cians q&o are a:u__m_mm_ oS_om_,mE or otolar-
ing; Ioss. Although the Legislature subs & yngologists aro permitted bto interpret the

. . results of andiograms. Interpretation by
%mwﬂ;‘_ maoﬂ.aon__ QM@&%&“ n Ha.m 6, ﬁ_m‘ - non-expert physicians will be given little
bt has clearty cE.ozwﬁmS; its o weight and will be considercd secondary to
galion to require certain standards whes expert, opinion e
none exist bolow® o . e :
[ ,
' : - SoHEC . examination, the Commissioner should in-
, Eld The cases now wmmoao Us are no; - form the physician what Lests the physician
exception. From our review, we believe 2 is to eonduct, at what decibel level, the
that certain tests are required in all hear- B -
ing 1 laims in order for the Commis standards to be used in making a rating,
1 058 clims in order for the Lommt . and any other specifics necessary for the
sioner to reach a consistent result. How- Commissioner to reach an informed deci-
sion. Failure to do as requested will rosult

963o.:.ovm:_.ozSmmwa_ommzo::wﬁdaﬂ
the physicians how to perform the tests in the physician not being compensated for
z._mSmmsmmsachﬁ.

discussed, hut instead, advises ‘ag to what
tests must be performed in order for this
Court to reach an imformed decision on
appeal. Firat, air conduction testing, which

Although each of the cases listod above
involve expert opinion, bome conduction
was not; perforined in all the cases, nor was
the amount of the conductive loss, if identi-
fied, deducted from the four frequency to-
tals,  Further, the necessary standards,
whether Craddock or post-Craddock, were
ot identified and resulted in mueh eonfu-
sion. Aceordingly, we remand these cases

standard, among other things, recalculated the
table for dlsability ratings for pure-tone less.
provided a new table for determining the im-
pairment due to speech discrimination, reduced
the rating for total loss of hearing in one and
both cars, and did away with benefits for tinni-
tus, psychegenic loss, recruitment, and loss
above 3000 hertz.

Ally, 7 in referring a

SHAVER v. MEMEL 395
' Cligan 186 W.Wa, 325 (1991)

to the Commissioner to be examined in
light of this opinion set forth today.

Remanded,

412 S.E.2 519

Holmes R. “Buich” SHAVER and
Sharon Shaver Klopp, Plaintiffs
Relow, Appelices

¥.

Glenn MEMEL, Joe Memel, Carl
“Rutch’ Menmel, Nancy Memel,
. Defendants Below, Appellants,

and )
”me.. Memel, Defendant Below, Appellee,
, and )
Robert K. Tebay, Jr., and Robert

K. Tebay, 111, Defendant
Below, Appellees.

No. '19957.

Supreme Court of Appeals of ,
e e Weat, Virginia. "

Submitted Sept. 17, 1991.
Decided Dec. 13, 1991;

Bonoficiaries under earlier  will
browght action to determine whether testa-
jtor had hecessary testamentary capacity
when he exccuted last will. The Cirguit
Court, Wood County, Arthur N. Gustke, J,,
entered judgrent on jury verdict that tes-
tator lacked necessary testamentary capac-
ity at time he exceuted last will and testa-
ment. Appeal was taken. The Supreme
Court of Appeals held that extensive wit-
ness testimony supported jury [inding that
testator lacked required testamentary ca-
pacity on date that tast will and testament
was exectited.

Afiirmed.




