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NOTICE OF PUBLIC HEARING ON A PROPOSED RULE
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TITLE OF RULE BEING PROPOSED: __Rules for Settlement of Permanent

Partial Disability Awards.

DATE OF PUBLIC HEARING: ___1arcn T, 1991 CTIME: 10:00 a.m.

LOCATION OF PUBLIC HEARING: _ Workers' Compensation FRund

Third Floor Conference Rocm
601 Morris Street

Charleston, WV
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COMMENTS MAY ALSO BE MAILED TO THE FOLLOWING ADDRESS: _torkers' Compensation Fund

Atin: Henry Haslebacher
Tegal Division
601 Morris Street
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comments at the hearing make an effort to submit written
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Charleston, Wv 25301
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Workers' Compensation Fund Gaston Caperton, Governcr
601 Morris Street o —.._.  Andrew N Richardson, Ccmmissioner
Charleston, West Virginia 252011416~ John H. KOzak, Execlitive Secrecary

January 29, 1991

The Honorable Ken Hechler
Secretary of State

State Capitol Building
Charlieston, W. Va. 25308

Dear Secretary Hechler:

RE: Filing of Proposed Procedural Rule, Title 85, Series 8; Settlement of
Permanent Partial Disability Awards.

Pursuant to West Virginia Code, §5F-2-2(a){lZ), please consider +this
letter to be my written approval of the above noted proposed procedural rule.
With much appreciation for your assistance in this matter, I remain
Very truly yours,

A s (Al Al

Taunja Willis Miller
Secretary

TWM:HHE: se




TITLE &5

PROCEDURAL, RULES FOR
SETTLEMENT OF PERMANENT PARTIAL DISABILITY AWARDS

BUREAU OF EMPLOYMENT PROGRAMS WORKERS' COMPENSATION FUND

SERIES &

SUMMARY OF PROPOSED RULES

These proposed rules are promulgated te put into effegct the provisions in
West Virginia Code, 23-5-1f. Prior to this particular code sgection being
enacted in 1990, no settlement of litigation of Workers' Compensation permanent
partial disability awards wasg allowed.

These rules address the conditicens undexr which permanent partial
disability awards can ke settled as well as the procedure for vacating an order
approving a settlement. Forms have been included for the convenience of the
parties seeking te use this procedure.

It is hoped that by allowing parties to settle litigation on permanent
partial disability awards, the number of c¢laims in litigation at the Workers'
Compensaticn Fund will be reduced.
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Rule Title: Settlement of Permanent Partial Dilsability Awards, TitlIe 85y Y AL
Series 8
Type of Rule: Procedural o o o o
Agency: Workers' Compensation Fund

Address: 801 Morris Street
Charleston, West Virginia 25301

ANNUAL FISCAL YEAR
1. Effect of Proposed Rule Increase Decrease Curzrent Next Thereafter
Estimated Total Cost 50 i %0 5C $0 : 30
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Current Expense
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2. Explanation cof above estimates:

Prior to the 1950 amendments to Chapter 23 cf the West Virginla Code, the
Workers' Compensation Fund did not allow sgettlement of any issue in
litigation. The propesed rule will implement West Virginia Code, 23-5-1f
to allow for settlement of permanent partial disability awards. This will

net add to the cost of the system. It is expected that after the rules
have been in place for a number of yvears, they will likely decrease the
number of claims in litigation. This will resgult in gavings +o the

Workers' Compensation Fund through a decrease in litigation costs.
However, such savings will occur in the future and cannot ke quantified at
this time.




Objectives of these rules:

To allow settlement and compromise ¢f permanent partial disability awards
by the Workers' Compensation Fund. Rules also alleow for vacating of such

‘settlements when the settlement was cobtained by fraud, undue influence or

Date:

Andre
Commi

caercion. It is hoped that this will decrease the number of claims in
litigation by not reguiring that the issue cf permanesnt partial disability
be fully litigated.

Explanation of Overall Econcmic Impact of Proposed Rules.
A. Economic Impact on State Government.
Nene in the immediate future. Savings will result in the longer term.

B. Economic Impact on Political Subdivisions; Specific Industries;
Specific Groups of Citizens.

By providing for a more expeditious handling of permanent partial
disability awards in litigation, empleoyers and injured employees will
both benefit by having their cases promptly handled. This will not
enly result in lower costs of the Workers' Compensation Fund but will
result in lower legal fees for the emplovers and claimants.

C. Economic Impact on Citizens/Public at Large.

Not applicable.

w N. Richardson
ssioner .-

Bureau of Employment Programs




FILED
TITLE 85 30 JAN 23 FM 40§
PROCEDURAL RULES GFFIST OF WEST ViRGlia
SECRITATY £F SibTE

BUREAU OF EMPLOYMENT PROGRAMS

WORKERS' COMPENSATION FUND

SERIES 8

SETTLEMENT OF PERMANENT PARTIAL DISABILITY AWARDS

85-8-1. General.

1.1. Scope. —— - These rules shall govern the compromise and settlement
of permanent partial disability awards in contested Workers' Compensation
claims.

1.2. Authority. - W. Va. Codes, 23-1-1; 23-1-5; 23-1-8; 23-1-13;
23~1=14; 23-1-15; 23-5-1; 23-5-1f; 23-5-1g; and 23-5-1h.

l1.3. Filing Date, —

1.4. Effective Date. ——

1.5. Purpose., — On July 1, 1950, West Virginia Code, 23-5-1f bkecame
effective. Thisg particular section provided for the compreomise and =settlement

of permanent partial disability awards to which objecticns had been made by any
party. Pricr to this date no such settlemsnt was allowsd.

85—-8-2. Settlement Process.

2.1. Parties.

{(a) Any parties toc a Workers' Compensation claim may enter intc an
agreement to settle or compromise such c¢laim pursuant to the requirements of
West Virginia Code, 23-5-1f and %the regulations hereinafter set forth. A1l
corporate employers must be represented by an attorney l;ceneed to pract;ce law
in the State of West Virginia. Any claimant ot

persgon may represent themselves ;n any settlement
cases in which all parties are represented by attorneys, a copy o©f the
gettlement agreement shall be mailed to the Commissioner or, after July 1,
1991, the Cffiice of Judges for approval. No hearing or further proceedings
shall be necessary for approval or rejection of the agreement.

agreement or proceedings. In

(b) In cases in which any party is not represented by an attorney,
the parties to sald agreement shall request a hearing before a hearing
examiner, or after July 1, 1991, an administrative law judge. This hearing
will be on an add-on basis to existing dockets of Workers' Compensaticn claims
and said request may be by telephons or orally to the presiding ocfficer of an
ongelng - docket. Before accepting the settlement agreement, the presiding




Settlement of Permanent Partial Disgability Awards
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officer shall make an inquiry of the unrepresented party or parties to
agscertain i1f such party has entered the agreement wvoluntarily and without
fraud, coercicn, or undue influence and is fully cognizant of thelr procedural
rights. The unrepresented party or parties shall ke given the same ocath or
affirmation as witnesses and a record shall be made of all such inguiries.

(c) If the presiding cificer is a hearing examiner, the agreement
and record of said ingquiry shall then be forwarded to the Commissioner £for
approval or rejection. An administrative law judge acting as presiding officer
shall approve or disapprove the agreement within sixty days pursuant to
Rule 2(a). All such agreements must be signed by the actual parties as well as
by their respective counsel. In the case of corporations, any employee of the
corporation who is authorized by said corporation may sign the agreement on
behalf of sald corporation. ' ' -

2.2 Procedure.

The claimant and employer or employers in any Workers' Compensation
claim may Jjointly petiticn the Commissioner or, after July 1, 1991, an
administrative law judge, for approval cf a compremise settlement as follows:

(&) The parties te any petition for a compromise settlement shall
provide documentaticn sufficient to show +*hat the settlement is a fair,
reascnable and just compromise. The Commissicner or administrative law judge,
whichever is the appropriate approving authority, shall have discretion to
approve or reject a petition fer a compromise settlement. Sald petition shall
be approved or rejected in writing within sixty (60} days after the receipt by
either the Commissioner or the Office of Judges, whichever is appropriate. 1In
reviewing sald petitions, the Commissioner or administrative law judge may
consider among other things, the facts and circumstances involved, medical
reports, and any other facteors deemed relevant to sald settlement.

(b) The parties may settle any permanent partial disability award or
any permanent partial disability award made pursuant to a reopening o©f the
claim to which a +timely protest was £f£iled. Said awards may be from no
permanent partial .digability up teo and including 15% permanent partial
disapility. In multiple emplover claims, all employers must be parties tc the
settlement agreement. Bankrupt or otherwise defunct employers shall be
represented by +the Commissioner or the Commissioner's duly authorized
representative.

(¢) The parties to any settlement may arrange for any amcunt paid
theretoc to be paid in a lump sum or in incremental payments of not less than
one month of benefits per payment.
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(&) The parties may agree for a final award of greater than 15%
permanent partial disability or greater than 15% permanent partial disability
in addition te that previously paid in the claim, provided that no settlement
shall be approved which provides for or would result in a permanent total
digability award either chargeable to the employer or employers or payable from
the seceond injury reserve pursuant to West Virginia Code, 23-3-1.

(e) The order of the Commissioner or of the administrative law
Judge, whichever is apprepriate, shall fully conform to the terms of <the
agreement if such agreement is approved. '

(£} Any order approving or rejecting any settlement agreement shall
be appealable. _ _

{g) Rejection of any s=settlement agreement petitien shall makxe said
agreement null and void. . said rejection shall be without prejudice. In claims
in which any settlement agreement is rejected, the claim shall proceed in the
same manner asg in a <ase in which no such settlement petition was filed and
litigaticn shall proceed during the appallate process. Further petitions for
compromise settlement under different terms may be filed subseqguent to the
rejection of any petition. )

{h) The terms of a compromise settlement, whether approved or
rejected, shall not constitute an admission against interest by any party.

2.3, ERffective Date of Settlement.

The effective date of any settlement shall ke the effective date of
the order based upon 2ald settlement agreement. such orders and the awards
made pursuant thereto shall be considered awards for all disability, both
physical, mental, and any other form, suffered by the claimant up to and
including the date of said crder.

2.4. Minor Dependents and Claimants.

In any case in which a surviving dependent infant may be entitled to
receilve dependent's benefitfs on account of a death of an employes or in any
case in which the claimant is an infant, the legal guardian of such infant may
negotiate a compromise settlement of such claim with the employer or employers
inveolved. If such compromise settlement is approved by the Commissiconer or
administrative law judge, whichever is appropriate, the legal guardian shall
proceed as set forth in West Virginia Code, 44-10~14. The appointment of said
guardian shall be done as set forth in Article 10 of Chapter 44 of the West
Virginia Code. ©No bond shall be required of sald guardian by the Commissioner
or administrative law dJudge, whichever i1s appropriate, in addition to that
regquired by the appeintment of said gquardian or approval by the circuit court
of any settlement pursuant to the provisions of Article 10 of Chapter 44 of the
West Virginia Code.
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2.5, Forms.

Sald settlement agreement and petiticon shall be on form or forms
prescribed by the Commissioner, attached hereto in the appendix.

2.8. Death of Claimant.

Should a claimant +to whom an award has been made pursuant to a
compromise settlement of a permanent partial disability award die from =a
sickness or non~compensable injury, the unpaid balance of such award shall be
paid to the claimant's dependents as defined in 23-4-10 cf the West Virginia
Code, if any. S8Such payment shall be made in the same installments which would
have been made to the claimant i1f living, but no payment shall be made to a
surviving spouse of such claimant after his or her remarriage and such
liability shall not accrue to the estate of such claimant and shall not be

subject to any debts or charges against such estate.

2.7. Vacating Order Approving Settlement

Any party may petltion to vacate an order approving a settlement
agreement as set forth in West Virginia Code, 23-5-1f(f).

2.8. BSeverability.

If any provision o©f these rules or the application thereof tc any
perscn, party, or circumstances is held unconstitutional or invalid, such
unconstitutionality or invalidity shall not affesct the cother provislions or
application of these rules, and to this end the provisions of these rules are
declared to be severable.




FORM INQUIRY FOR PRESIDING OFFICER AT WORKERS' COMPENSATION HEARING

‘Do yvou fully understand that you have the right to be represented in this
settlement proceeding by an attorney?

Do you understand that 1f you wish an attorney you must_hire one?

If you are a claimant, you are hereby advised that vyou may hire an
attorney to represent you. His fee will be limited to no more than 20% ¢of your
benefits for up to a 208 week pericd.

Having been so advised, is it now your desirs fto procead with this
settlement agreement without a lawyer and that this is your own voluntary
decigion? - - - : - _

Do vou regularly speak and understand the BErnglish language as I am
speaking it to you now?

Do you believe that this is a falr agreement?

Have you been coerced or ferced in any way to enter inte this agreement?

Has any undue influence been made upcn you to enter into this agreement?

Have any representations been made to you by the other party as to what
will‘happen if you enter intoc this agreement? If =0, plgase state then.

Have any promises been made teo you which are neot set forth in this
agreement? —_—— —— B

Can yocu read and write? If not, have the terms of this agreement been

fully explained to you by the other party?




SETTLEMENT AGREEMENT

Claimant
Employer E
Re: Claim No.
5. 8. Ho.
D, 0. I.
The claimant and employer agree that the claimant was granted a %
permanent partial disability award by the Cqmmissioner's ruling of . ’

that a timely protest was filed to this ruling, that the parties mutually agree
that they wish to set:ile and compromise the protest to the ruling, and that
they agree that a % permanent partial disability award to be paid

is a fair and reasonable settlement.

The claimant and employer, by signing this settlement, acknowledged that:

1. The Cenmissioner or Office of Judges must approve this settlement for
it o be a valid settlement and that the settlement will not be effective until
the date of the Commissioner's order,

2. The settlement order can only be vacated by a petition filed with the
Commigsioner or Office of Judges within six months of the date of said crder,
accompanied by proof that the settlement was obtained by fraud, undue influence
or coercion,

3. The settlement is final as to all physical, medical, mental, or other
disability of the claimant as of the date of the Commissicner's order but does
not affect the claimant's right to future medical benefits, to physical or

vocational rehabilitation, or to a reopening for permanent partial disability




Page'2

benefits based upon an aggravation or preogression of the ceompensable injury

after the date of Commissioner's order approving this settlement, and

4. In an occupational pneumcconiosis case, any benefits paid under this

claim may cause an offset of benefits pald under the Federal Black Lung

Programs.

5. The effective date of this agreement is

Claimant

Date

Counsel for Claimant

Date

Employer

Date

Counsel for Employer

Date




FORM ORDER REJECTING SETTLEMENT AGREEMENT

Claimant
Employer e — -
Re: Claim No.
S. 8. No.
D, 0. I.
Claimant
Gentlemens:

This claim came on this day pursuant to West Virginia Code, 23-4-1f and

particularly upon the Commissicner's ruling of granting the claimant

a % permanent partial disabllity award and upon the attached joint
written memorandum of settlement signed by all parties. It appearing +that

and that the settlement of the protest <o the

ruling is not fair and reasonable, it is hereby ordered that the

attaéhed written memorandum of settlement be and hereby is incorporated by
reference in this order, that salid settlement be rejected, and that said
agreement is hereby null and wvoid.

Any party has thirty (30) days from receipt of this order in which to
appeal therefrcm. 1In the event an appeal ;s taken, appeal forms must be filed
with the Commissicner within thirty {(30) days from receipt of this notice.

Very truly yours,

Andrew N. Richardson
Commissioner

ANR:
Attachment
cc:




FPORM ORDER APPROVING SETTLEMENT AGREEMENT

Claimant
Bmployer
Re: Claim No.
5. 5. No.
D. O. I.
Claimant
Gentlemen:

This claim came on this day pursuant to West Virginia Code, 23-5-1f and

upon the entire record, particularly upon the Commissicner's ruling of

upon protest thereto, and upon the attached joint written memorandum of
settiement signed by all parties. It appearing that the claimant has at least
a % permanent partial disability and that the settlement of the protest to
the ruling for _ % permanent partial disability is failr and
reasonable, 1t is hereby ordered that the attached written memorandum of
settlement be and hereby is incorpeorated by reference in this order, that the

ruling of - . be set aside and the claimant be granted a %

permanent partial disability award. The effective date of this order is

- [Variable 1 and/or Variable 2}

Any party may seek to vacate this settlement order by filing a petiticn
with the Commissioner of Office of Judges within six (6) months after the date
of this order but only on the grounds that this settlement order was obtained
by fraud, undue influence, or coercion. such petition shall state with
particularity the facts upon which alleged grounds it is based and shall ke

served upen all other parties to the settlement.




Re: <Claim No. —-2- - Date
Claimant i LT T o : - :

‘Aany party has thirty days from receipt of this order in which to appeal
therefrom. In the event an appeal is taken, appeal forms must be filed with
the Commissioner within thirty days from receipt of this notice.

Very truly yours,

Andrew N. Richardson

Commissioner
ANR: i S -
Attachment
oot
NOTE: - .
Variable 1: I+t is hereby ordered that the amount paild over and above a %

permanent partial disability award be considered an overpayment and recovered
pursuant to West Virginia Code, 23-4-1d;

Variable 2: £ is hereby ordered that the % permanent partial disability
award be paid in (a lump sum; monthly payments{s)).







