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TITLE 8%
TMERGENCY RULE
WEST VIRGINIA LEGISLATIVE RULE
DEPARTMENT OF HEALTH AND HUMAN RESOURCES
DIVISION OF WORKERS' CCMPENSATION

SERIES 11
Enfcorcement of Reporting and Payment Reguirements

§85-11-1, General.

1.1, Scope = This legislative rule provides £for the
determination of delinguency and default on the part of
emplovers regarding reporting and payment requirements, for the
enforcement ©of collection of payments from those requirements,
and for enforcement of other required payments.

1.2, Autheority - West Virginia Code, §§23-3-1; 23-2-5;
23=-2-9; 23=-1~13; 23-4A-6; 28A-3-3; & 5P-2-2{a)(11l) & (12).

1.3. TFiling Date - November 30, 1989,
l1.4. Effective Date - November 30, 1989.

1.5. Pursuant to West Virglinia Code, §5F-2-2{a){12), this
legislative rule has received the written consent of the
Secretary of the Department of Health and Human Resources.

1.6, Justification for Emergency Filing - In accordance
with West Virginia Code, §29%A-3-15{(g), this rule has been filed
as an emergency rule in order to prevent substantial harm to the
public interest. At the time of the f£iling of this rule, it is
estimated <that there are five thousand (5,000} delinguent
empiovers each of whom is subject to the provisions of the aAct
for the collection of the sums and reports owed. Untll the
vromulgation of this rule, however, the Fund has not had in
rlace any procedure for the collection of these sums and the
obtaining of those reports. Indeed, the exact amounts owed and
the chances of recapturing a substantial portion o¢f those
amounts 1s unknown. The lack of such procedures has led to an
arbitrary and capricicus division between the collection of some
of the sums owed in a few ilnstances and the lack of enforcement
in others. 1In addition, the ccllection efforts have transpired
with a complete lack of public accountability so that the public
can nct be assured that the sums owed and the reports due are
being collected in an efficient vet falr manner. Further, the
Act specifically regulres that a hearing mechanism be developed
fer the processing of reinstatement applications. such a
hearing process had not been develcped until the promulgation of
this rule. . The TFund has experienced severe financial
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difficulties in recent years due to a number of problems. One
such proklem has been the lack of the procedures set forth in
this rule. In order to stop these substantial harms to the
public interest from continuing, it is the Judgement of the
Commissioner that this rule must be promulgated on an emergericy
basis.

§85-11-2. Definlitiocns.

2.1. As used in this rule, the followlng terms, words, and
phrases have the meanings stated unless in any instance where
such term, word, or phrase is emploved the context expressly
indicates that another meaning is intended.

Z2.2. The term "act" means the workers' compensation laws
cf the state of West Virginia which are codified at chapter 23
of the Code of West Virginia.

2.3. The terms "Ccde of West Virginia" and "West Virginia
Code" mean the West Virginia Code of 1831, as amended.

2.4. The term "commissioner" means the West Virginla
Workers' Compensatlon Commissiconer as provided for ky West
Virginia Code, §23-1-1.

2.5. The term "default" means the fallure by an emplover
which has neot made a payment or £iled a report due by it under
the Act and which has received a subsection 3.3 delinguency
notice of its failure but has further failed to make the pavment
or file the report within the time pericd specified by the
notice. For the purposes of this definition, the emplover may
be a regular subscriber to the Fund or a self-insured emplover
and esither an emplover required to subscribe to the Fund or an
electing employer.

2.6. The term "electling employer" means an emplover which
i1z not regquired to subscribe to the Fund but which chooses to do
so as provided for by West Virginia Code, §23-2-1.

2.7. The term "emplovee" has the meaning ascribed to that
term by West Virginia Code, §23-2-1la.

2.8. The term "emplover" has the meaning ascribed to that
term by West Virginia Code, 8§23-2~1, which includes, but is not
limited to, any individual, firm, partnership, limited
partnership,  copartnership, Jeint venture, assocliation,
corporation, organization, recelver, estats, trust, guardian,
executor, and adminlstrator. 1t is expressly noted that this
definition is Dbeing exXamined and re-evaluated and that it is
likely that the definition will be explicitly expanded in the
permanent version of this rule.
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2.9. The term "Fund" means the West Virginia Workers'
Compensation Fund, including the surplus fund, created by West
Virginia Code, §23-3-1, as well as the "Diszabled Workexrs' Relief
Fund" created by West Virginia Code, §23-4A-1.

2.10. The term Y"payment" means any amount of monev owed by
an emplover to the commissioner by reason of the coperation of
any provision of the Act or the various rules promulgated by the
commissionsr.,

2.11. The term "premium" means the money due £from an
employer to the Fund as the result of the periodic assessment by
the commissioner under the wvarious provisions of the Act in
order to establlish, maintain, and replenish the Fund.

2.12. The term "premium deprosit" means the amount of monevy
an emplover 1is reguired to pay as an advance upon premiums
pursuant to West Virginia Code, §23-2-%(a).

2.13. The term Y“self-insurer" means an employer who has
elected to provide 1its own system of compensation to 1ts
employees under any or all of the various provisions of the Act
allowing that option.

2.14. The term "this rule" means the present emergency
legislative rule which is designated in the caption hereof as
Titls 85, Series 11, and titled "Enforcement of Reporting and
Payment Reguirements.”

§85-11-3. Employver Delinguency and Default or Termination.

3.1. Delinguency - an emplover shall be declared to be
delinguent by <the commissioner if any one or more of the
following omissions occurs.

3.1.a. The emplcoyer falls to timely pay its premium.
Premiums shall be paid guarterly on or before the last day of
the month following the end of the guarter.

3.1.0b. The emplover £aills to maintain an adeguate
rremium deposit. Increases in premium deposits, when necessary
to be made, must be remitted with the applicable guarterly
premiume.

3.1.¢. The employer falls to timely file a payroll
report which report shall be due on cor before the last day of
the month following the end of =zach guarter and which report
shall be filed with the guarterly premium,

3.2. No employer will be declared delinguent cor be

assegsed any penalty for such delinguency if the commissioner
determines that such delinguency has been caused by delays in
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thie administraticon of the Fund, including the commission of
arrors by the Fund. An emplover may demand an administrative
hearing on <this issue which hearing, if granted by <the
commissioner, shall be conducted as provided for in section 14
of this rule.

3.2.  Notice - Within sixty (60) days of the end of =ach
guarter, the commissicner shall, in writing, notify all
delinquent emplovers o©f their delinguency and the reason
therefor. :

3.4. Contents of Notice - The notice reguired by
subsection 3.3 of this rule shall state the following.

3.4.a. A demand that +the emplover cure 1ts fallure
before the end of the third month £following the end of the
preceding guarter.

3.4.. A demand that the employer pay interest if the
delinguency arises f£rom a delinguent premium pavment or a
delinguent premium deposit.

3.4.c. An explanatlion of the legal conseguences of a
default by the employer if the employer is one who is reguired
to subscribe to the Fund or an exXplanation of the legal
conseqguences of terminaticn of any electlng emplover's account.

3.4.4. An explanation of how the emplover may cure
its default or, i1f the employer has besn terminated, how that
emplover may also be reinstated with the Fund.

3.4.e, 2 statement that, once the employer 1is
declared to ke in defazult or has been terminated, the employer's
enmployees will receive written notice of that fact and of the
legal consequences thereof.

3.4.f. An exXplanation that any person, f£irm, or
corporation, which 1s required by the provisions of the 2Act to
subscribe to the Fund, and which knowingly fails to subscribe
thereto, or which knowlingly fails to make any repert {ilncluding
a pavroll report) or perform any other act or duty regquired by
the _commissioner (including pavments of premium, premium
deposit, or interest) within the time speclfiled by the
commissicner,  shall be gullty of a misdemganor, and, upon
conviction thereof, shall be fined neot more than five thousand
dellars pursuant to West Virginia Code, §23-1-16.

3.5, The legal consequences o©f a fallure to cure a
delinguency by an employer who is required to subscribe to the
Fund (which includes a self-insuring employer) are to place the
emplover in default and to cause the emplover Lo lose the
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protections of the &Act and to incuxr potential additicnal
liabilities.

3.5.a. An employer who loses the protection of the
Act may be required to respond in damages at common law or by
statute for the injury or. death of any employee, however
occurring, sustalned in the course of employment.

3.5.b. The potential additional liabilities cf an
employver include 1liability to its employees for all damages
suffered by reason of personal injuries sustained in the course
of emplovment caused by the wrongful action, neglect, or default
of the employer or any of the emplover's officers, agents, or
employvers while acting within the scope of thelr employment and
in the course of thelr emplovment and also to the personal
representatives of such emplcocyees where death results from such
personal injuries. Depending upon the type of employer, the
emplover may also lose the right to assert certain defenses
during the course of a civil action by its emplovees to collect
such damages.

3.5.¢. The liabilities described under subsection
2.5.b of this rule are retroactive to twelve o'clock p.m.
{midnight) of the last day of the month following the end of the
quarter for which the delinguency occurs.

3.6. The legal conseguences of a fallure to cure a
delinguency by an employer who wvoluntarily elects to subscribe
to the Fund are to terminate the election ¢f the employer to pay
into the Fund and tc lose the protections described in
subsection 23.5.a of this rule and %o incur the additional
liakilities described in subsection 3.5.b of this rule.
Similarly, the subsection 3.5.b liabllitles are retroactive on
the same basis as set forth in subsection 3.5.c of this rule.

3.7. An emplover who is reguired to subscribe to the Fund
and who does not cure i1ts delinguency and make the payments as
required by the subsection 3.3 notice shall be in default
without further action by or notice from the commissioner.

3.8. An employer who voluntarily elects to subscrike to
the Fund who does not cure its delinguency and make the payments
as reguired by the subsection 3.3 notice shall be terminated
from further participation in the Fund without further actiocn by
or notice from the commissioner.

§85-11-4. TFurther Effects of Delinguency.
4.1, The commissioner shall not certify to the secretary
of state of West Virginia that all payments and interest due the

commissioner by an emplover have been made until the emploverxr
cures anv delinguency, default, or termination or until the
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employer has made arrangements satisfactory to the commissioner
for that cure or until all pavments and reports due by the
employer undexr the Act have been made or arranged for by
agreement with the commissgioner.

4.2. Pursuant to West Virginla Ccde, §22-2-5a, the
secretary of state shall withhold the issuance of any
certificate of dissolution or withdrawal in the case of any
corporation organized under the laws of West Virginia or
crganized under the laws of any other state and admitted to do
business in this state until the secretary of state recelves the
subsecticon 4.1 certificaticon.

§85~11-5. Notice to Emplovees of Delinguent Employvers.

5.1.. Upon the default or termination of an employer, the
commissioner shall issue a written notice to the employees of
that emplover. The notlice shall be in the form prescribed by
the commissioner. _

5.2. Contents o©of Notice - The notice ghall inform the
emplovees ©f the default or termination of thelr emplover and
the effective date thereof. The notice shall also inform the
empleoyees of the legal conseguences, as it affects <the
amplovees, of the default or termination of their emplover. The
notice shall also contain the following statement which shall be
printed in conspicucus type: "Any perscn who shall, prior to
the reinstatement of the said employer, as hereinbefore provided
for, or prior to sixty days after the posting of this notice,
whichever shall first occur, remove, deface, or render 1llegible
this notice, shall be guilty of a misdemeancr, and, upcn
conviction thereof, shall be fined not to exceed five hundred
{$500.00) dollars."

5.3. Posting the Notlice - The commissioner shall arrange
for the pesting of the subsection 5.1 notice in a conspicuous
Place at the chief works of the employver, as the same appears in
the records of the commissioner. If the chief works of <the
emplover cannct be found or identified, then the subsection 5.1
notice shall be posted at the front door of the courthouse of
fthe county in which the chief works are located, according to
the records in the commissioner's coffice. A copy of the notice
zshall also be sent to the office of the secretary of state for
rublication in the state Register.

5.4, The commissiconer may reguire any sheriff, deputy
sheriff, constable, or other officlal of the state of West
Virginia, who may be authorized to serve civil process, Lo post
the subsection 5.1 notice and to make return thereof of the fact
of such posting to the commissioner, and any failure to post any
notice within ten davs after he or she shall have recesived the
same from the commissioner, without just cause or excuse, shall
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constitute a willful failure or refusal to perform a duty
regquired of him by law within the meaning of West Virginia Code,
§61-5-28. Any person actually injured by reason of such failure
shall have an action against said official, and upon any
official bond he or she may have given, for such damages as such
person may actually have incurred, but not to exceed, in the
case of any surety upon said bond, the amount of the penalty of
sald bond.

5.5. TFee for Posting - Any cofficial posting the subsection
5.1 notice ghall be entitled to the same fee as is now or may
hereafter be provided for the service of process 1in sults
instituted in courts of record in the state of West Virginia,
which fee shall be paid by the commissioner out of any funds at
his or her disposal, but shall be charged by him or her against
+he account of +the employer to whose delinguency such notice
relates.

§85-11-46. aAudits of Employers.

6.1. Pursuant to West Virginia Code, §23-2-2(a), every
employer shall furnish the commissioner, upon reguest, all
information regquired by the commissioner to ascertain or verify
the number of employees employved by the employver during a
pertinent period, the wages paid to employees during a pertinent
period, any payments owed to the Fund, as premium, premium
deposit, interest, fees, or to carry out the various purposes of
the Act. -

8.2, In order to inspect the information specified in
subsection 6.1 of this rule, the commissioner may direct that an
agent or emplovee of the Fund audit the boocks and other records
of the employer during the fegular business hours of the
employer or at another reasonable time whether located at the
employer's place or places of business or elsewhere and the
employer shall permit the audit to occur and shall cooperate
with the auditors so that the audit may be successfully
completed.

6.3. EithHer as an addition to or as an alternative tc the
audit permitted under subsection 6.2 of this rule, the
commissioner may convene an administrative hearing or conduct a
deposition for the purpose of receiving the subsection 6.1
information in testimonial or evidentiary form. The
commissioner, the executive secretary, an inspector or a
designated hearing officer may issue subpoenas and compel the
attendance of witnesses and the production of pertinent bocks,
accounts, papers, records, documents, and testimony at any such
hearing or deposition pursuant to West Virginia Code, §23-1-8.
any such administrative hearing or deposition shall be convened
and conducted in accordance with section 14 of this rule and the
conmissioner shall have +the right to have any employer or
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~nEficer, agent, or emplovee of any emplover examined under oath
or affirmation. A deposition may be held pursuant to <this
subsection even if a hearing regarding the employer has not been
previously noticed or reguested; but, in that event, adequate
notice of the deposition shall be glven to all interested
parties known to the commissiocner.

B.4, The reguest for information provided for by
subsection 6.1, the audit provided for by subsection 6.2, or the
hearing provided for by subsection 6.3 may be conducted at any
time when necessary to carry out the purpcses of the Act
including when the commissioner has good cause to believe that
the employer may be delinguent. Such times may be before the
issuance of a subsection 3.3 notice. of delinguency, after the
igsuance of a subsection 3.3 notice of delingquency, before or
after an employver has defaulted pursuant to subsection 3.6 or
has been terminated pursuant to subsection 3.7 of this rule, or
before, during, or after the implementation of an attempt to
collect or enforce upon the emplover's delinguency as provided
for in subsection 7.2 of this rule.

§85~11-7. Methods of Collection of Payments and Enforcement.

7.1. Prior to a subsection 3.6 default or a subsection 3.7
termination, an employer may cure its delinguency by paying in
full the amounts claimed to be owed by the commissioner or by
filing a complete payroll report, as may be applicable. At this
stage, the amounts claimed to be owed to the commissioner shall
include a requirement for the pavment of interest on the
delinquent premium pavment and/or premium deposit pursuant to
West Virginia Code, §23-2-13. The amounts claimed to be owed
shall not include the amount of any penalty for sueh-as-claims
losses.-or--tnreres=~ In the event that the employer disputes
the amounts claimed to ke owed to the commissioner or disputes
the completeness or accuracy of an alleged delinguent payroll
report, the employer may flle a petition setting forth the facts
upon which it bases 1its dispute and may demand that the
commissioner convene an administrative hearing pursuant to
subsection 13.11 and section 14 of this rule for the purpose of
taking evidence to resolve the dispute. As a part of the
petition, the emplover must pay the full amount claimed to be
due by the commissiocner. The commissioner shall deposit the
payment inte his or her normal interest bearing account. The
commissioner shall grant such a hearing upon the showing by the
employver of good cause to believe that an errcr has Dbeen
committed by the Fund, otherwise the demand for hearing shall ke
refused. During the time from the commissioner's grant of the
hearing demanded and until the issuance of an order Ly the
commissioner following fhe hearing which resolves the dispute,
the delinguency of an employer shall be tolled as being a delay
caused by the administration of the Fund. Following the
igssuance of the commissioner's order, the time for the emplover
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ro cure _its delinguency will resume until any previously
unexpired days have elapsed. The commissioner's order shall be
deemed to be issued on the date it is received by the emplover's
representative as shown by the return receipt of the United

states Postal Service's certified maill system. The
commissioner's order resolving the dispute shall be
interlocutory in nature and shall not be a £final order for
appeals purposes. During <he periocd affected by this

subsection, neither the commissioner nor any representative or
agent of the commissioner shall have the authority to waive any
part of any payments owed to the Fund. The employer can cure
its delingquency only by paying the full amount found to be owed.
1f the commissioner's crder rules in whole or in part in the
favor of the employer, then the appropriate sum will be
reimbursed to the emplover, together with the interest earmed on
that portion, from the amount previously paid by the employer.

7.2, Following the default or termination of an employer,
the commissioner shall have avallable to him or her the
following remedies which shall each be described more fully
below.

7.2.a. Initiation of a clvil action.

7.2.b. TFiling of a lien enforceable against all the
property of the employer.

7.2.C. Under certain additional circumstances, as
specified below, initiation of an action in the Circuit Court of
Kanawha County to enjoin the employer from continuing to carry
on the business in which its 1iability was incurred or, in the
alternative, to accept a bond from the employer.

7.2.d. TFiling a claim in any bankruptcy proceeding ox
in a receilvership or insolvency proceeding.

7.2.2. Upon receipt of written applicaticn forx
reinstatement filed by the defaulted or terminated employer, the
commissioner must issue notice of an administrative hearing upon
the delinguency, the cure thereof, and any possible waiver cf a
portion of that cure.

7.3. In addition to the cther remedies set forth here, the
commissioner may also initiate a proceeding in the name of the
state to distrain upon any perscnal properiy, incliuding
intangible property, of any delinguent emplover. If the
commissioner has good reason to believe that such property or a
substantial portion thereof is about to be removed from the
county in which it is situated, the commissioner may initiate a
distraint proceeding in the name of <the state before the
employer actually becomes delinguent. In exercising the power
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of distraint, the commissioner shall do so only as provided for
in section 12 of this rule.

7.4. In every case noted 1in this sectlion 7 where a
meonetary sum 1s to be collected, the commissicner shall include
a demand for interest as specified in sszction 15 of this rule.

7.5, The remedies set forth in subsection 7.2 and 7.3 of
this section 7 are described in greater detall in later sections
of this rule.

§85~11-8, Statutory Lien.

2.1, Any pavment and interest thereon due and unpaid under
the Act constitutes a lien enforceable against all of the
property of the owing employer. By way of example, and not by
limitation, Ppayments owed may include delinguent premiums,
delinguent premium deposits, claims losses paid by the Fund for
employees, oOr thelr dependents, of a delinguent, defaulted, or
terminated employer, costs of serving or posting notices, and
all other unresclved claims shown upen the account of an
employver by the records in the commisslicner's office plus
interest thereon as calculated under West Virginia Code,
§23-2-13, and section 13 of this rule. The property subject to
the lien includes all of the emplover's real estate, personal
property of all types, and combinations thereof.

B.2. In accordance wlth West Virginla Ccde, §23-2-5a and
§38-10C-2, the commissioner shall £ile a2 written notlce of the
subsection 8.1 1lien in the office of the clerk of the county
commission of the county in which the property of the employer
against whom such 1lien 1is c¢laimed, is situate, or 1f the
employer's property is situate in more than one county, then in
each such clerks' offices in each such county. The notice shall
certify the amount of money That ls owed to the Fund on account
cf the 1l1lien from the empleyer owing the same. In addition, a
duplicate original of each such notlice shall be filed with the
0ffice ¢f the secretary of state.

8.3. Pursuant to West Virginia Code, §38-10C-2, the clerk
or clerks of the County Commission or Commissions shall, upon
the filing of the notice, index the notice in the Jjudgment or
lien docket of his or her office against the emplover in favor
of the state of West Virginiaz and the commissicner. Upon the
satisfaction of such 1lien, a properly acknowledged release
thereof for recordation shall be delivered to the emplover by
the commissioner. Such notice or notices of the lien shall be
supplemented by additlonal neotices from time to time whenever
any additional 1llability is incurred by the employver or is
determined by audit or other proceeding.
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2.4. Untll <he lien is docketed as provided for in
subsection 8.3 of this rule, the lien is enforceable against all
purchasers (including a lien creditor) of real estate or
persconal property for a wvaluable consideration except for such
purchasers without actual notlce of the commizsioner's lien.
Following the docketing pursuant to subsection 8.3, the 1llen is
enforceable against any purchaser (including a lien creditor)
with or without notlce of the commissioner's lien.

§85-11-9. Civil actions.

a.1. The commissioner 1n the name of <the state may
cormmence a civil action against an emplover who, after due
notice, defaults in any payment reguired by <the Act. such

payments may include, but are not limited to, premiums, premium
deposits, c¢laims lcsses rald by the PFund, costs and fees of
notices and posting and service thereof, and interest therson
for emplovers in default; or any amounts lawfully owed by
smployers who have been terminated from coverage by the Tund; or
amounts lawfully owed *to the Fund by employers who elect to
self-insure.

9.2. Such a civil action shall bhe prursued under the
applicable provisions of West Virglnia Code, §14-1-1 =t seg., or
as otherwise provided by law. The commissioner shall be

represented in such a c¢ivil action by a representative or
designee of the office of the attorney general. It is expressly
noted that the provisions of section 18a, 18b, and 18c of
article 1, chapter 14 of the Code of West Virginia are not
appllcable to a subsection 9.1 c1v1l action, but may be used as
is otherwise proper. -

9.3. Subsection 9.1 civil actions shall bhe settled or
dismissed only as provided for by West Virginia Code, §14-1-18%.
In determining whether to settle or dismiss such a civil action,
the commissioner and the attorney general shall be guided by the
s1x eguitable considerations set forth at West Virginia Code,
§23-2~-5(Zf), the evaluation of which shall be set forth in the
settlement or dismissal order of the circult court. The
commigsioner and the attorney general shall deviate from those
six equitable considerations only for good cause which cause
shall be fully described in any settlement or dlsmissal order of
the circuit court. 21]1 such settlement or dismissal orders shall
be public information and shall not be placed under seal.

9.4, Pursuant o West Virginia Code, §23-2-5a, if the
judgment entered in a subsection 9.1 civil action is against the
employer, the employer shall pay the costs of the action. In
addition, a subsection 9.1 c¢civil action shall be given
rreference on the calendar of the court over all other civil
actions.
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9.5. Upon obtaining a judgment in any civil action under
this section 9, the commissioner shall enforce and execute upon
that judgment as provided for by West Virginia Code, §14-1-1 et
seg., or as otherwise provided for by law. Any agreement to
accept less than the full value of the Jjudgment together with
interest thereon shall be made solely as set forth in subsection
9.3 of this rule and shall be stated in writing which document
shall be a public record.

§85-11-10. Injunctions From Carrying On Business.

10.1. In any case when an employer reguired to subscribe
to the Fund defaults in pavment of premium, premium deposit, or
interest thereon, for as many as two calendar guarters, which
gquarters need not be consecutive, and remains in default after
due notice, and the commissioner has been unable to collect such
pavments by use of one or more of the following remedies - a
civil action, enforcement of lien, use of a distraint procedure,
or collection from a court in a receivership or insclvency
proceeding, all as provided for by West Virginia Code, §23-2-5a,
and by this rule - the commissioner may bring an action in the
Circuit Court of Kanawha County to enjoin such employer Ifrom
continuing to carry on the business in which such liability was
lncurred.

10.2. The commissioner may, as an alternative to pursuing
such an injunction, reguire such a delinguent employer to file a
bond 1in the form prescribed Dby the commissioner with
satisfactory surety in an amount not less than £f£ifty percent
more than the payments and interest due. The bond must ke
issued by a corporate surety satisfactory to the commissioner.

§85-11-11. Receivership and Insolvency Proceedings; Bankruptcy.

11.1. In accordance with the provisions of West Virginia
Code, §23-2-5a, in case a business subject te the payments and
interest fthereon imposed under the Act shall be operated 1in
connection with a recelvership or insolvency proceeding in any
state court in this state, the court under whose direction such
business 1s operated shall, by the entry of a proper order or
decree in the cause, make provisions, so far as the assets in
administration will permit, £f£or the regular payment of such
payments as the same beccme due.

11.2. In any such case as is described in subsection 11.1,
the commissioner shall be represented by a designee c¢f the
office of the attorney general and the commissiocner may file
such pleadings, motions, and other documents and take any other
legal action so as to protect the interests of the Fund during
the pendency and resolution of such case.
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11.3, In the event +that any emplover which owes any
payment and interest under the provisions of the Act files for
or is placed in a Dbankruptcy proceeding under the laws of the
Unlted states, the commissioner mavy become a party to such
proceedings and take any and all actions needed to protect the
interests of the Fund during the pendency and resolution of the
proceeding. The commissioner may institute an involuntary
proceeding agalinst an employer in a bankruptcey court of the
United states in any proper instance.

§8%~11-12, Distraint Upon Personal Property.
12.1. General authority and provisions.

12.1.a. BAuthority of commissioner. - If any premium,
premium deposit, penalty, i1nterest, <¢lalms losses, or other
payment reqguired Dby the Act is due and the employer 1is
Gelinguent, terminated, or in default for nonpavment of such
cbligation and notice thereof has been glven as provided for by
this rule and the demand is not then +the subject of
administrative or judicial review, then, if any employer liable
to pay such payment, premium, or penalty neglects or refuses Lo
ray the same within fifteen days after notice and demand as
provided in subsection 12.l.e hereof, it shall ke lawful for the
commissioner or any of his or her assistants appolnted for such
purpeose to gollect the amounts due and such further sums as are
sufficlent to cover the expense ¢f the levy, by levy in the name
of the state upon all perscnal property, including intangible
propexty, and rights to property belonging to such employer or
on which there is a lien as provided for by the Act for payment
of the obkligation due. If the commissioner finds <that the
collection of such obligation is in jeopardy, notice and demand
for immediate payment may be given by the commissioner or hls or
her assistant and, upon fallure or refusal to pay such
obligation, collection therecf by levy shall bhe lawful without
regard to the fifteen-day period provided in subsection 12.1.e.
If the comnissioner has good reason to believe that such
property or a substantial portion thereof is about to be removed
from the county in which it 1s situated, the commissioner may
likewlse distralin before such dellinguency occurs.

12.1.%., M"Levy" defined. - The ferm "levy" as used in
this =section includes the power of distraint and seizure by any
lawful means. Except as otherwise provided in this section, a
levy shall extend only to property possessed and obligations
exXlsting at <the time thereof. In any case in which the
commissioner, or any of his or her asgistants, may levy upon
property or rights to property, the commissioner or his or her
assistants may seize and sell such property.

12.1.c. Successlve selzures. - Whenever any property
or a right to property upeon which levy has been madse by virtus
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of subsection 12.1l.a 1s not sufficient to satisfy the claim of
the commissioner for which levy 1ls made, the commissioner may,
thereafter, and as often as may be necessary, proceed to levy in
like manner upon any other property liable to levy of the
employer against whom such claim exists until the amount due,
together with all expenses, 1s fully paid.

12.1.4. Distress warrant. - The commissioner may
igssue a distress warrant to the sheriff of any county of this
state, or to any assistant appointed by the commissioner for
such purpose, commanding him or her to levy upon and sell any
such property or rights to property subject to levy in

accordance with the provisions of +this section. 2 digtress
warrant shall be executed. within sixty (60) days from the date
the warrant was 1ssued. The sheriff shall return the warrant

and any money collected to the commissioner within sixty-five
(65) days from the date the warrant was 1issued. A sheriff so
collecting any payment shall be entitled to such compensation as
is provided by law for his or her services 1n the levy and
enforcement of executions.

12.1.e. Regulirement of notice before levy.

12.l1.e.A. In general. - Levy may be made under
subsection 12.1.a upon the salary or wages or other property or
rights to property of any employer with respect to any unpaid
obligation only after the commissioner has notified such
emplover in writing of his or her intention to make such levy.
Such notice shall also ke given by the commissioner to all
entities other than the employer of whom the commissioner has
knowledge and who have a higher priority lien or right to the
property than that of the commissioner.

12.1.e.B. Fifteen day requirement. -~ The nctice
required under subsection 12.l.e.A shall be given in perscn, or
by attorney-in-fact, or sent by certified mail, restricted
delivery, to such emplover's last known address, no less than
fifteen days prior to the day of levy; however, nc notice need
be given if the commissioner has made a finding under either of
the last two sentences of subsection 12.1.a that collection of
the obkligation is in jecpardy.

12.1.e.C., Continuing levy on salary and wages. -
The effect of a levy on salary or wages payable shall be
continuous from the date such levy is first made until the
liability out of which such levy arose is satisfied or becomes
unenforceable by reason of lapse of time, at which time the
commissioner shall promptly release such levy and notify the
employer upon whom such levy was made that such levy has been
released.
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12.1.f. Inconsistent provisions inapplicable. - The
provisions of article 4, 5 and 6, Chapter 38 of the Code of West
Virginia which are inconsistent with the provisions of this
sectlon shall not apprly to the issuance of execution, and
rrocess, selzure and sale of property, of any levy or distress
warrant issued under the Act and this section.

12.2. Property exempt from levy.

12.2.a. Enumeration. = There shall be exempt from
levy the greater of the wvalue of exemptions as provided in
Chapter 38 o©f the Code of West Virginia or as provided below.
In any case where the entity subject to the processes set forth
in this section 12 is an individual human being, then the term
"individual" as used in this subsection 12.2 applies solely and
exclusively to such a human bkeing and 1f the entity proceeded
against is not an individual human being then the fern
"individual" does not apply to that entity.

12.2.a-.2. Wearing apparel and scheool books. -
Items of wearing apparel and school becks that are necessary for
the individual cr for members <f his or her family.

12.2.a.B. Tuel, provisions, furniture and
personal effects. - If the individual is the head ¢f a family,
so much of the fuel, preovisions, furniture and personal effects
in his or her household and of the arms for personal use,
livestock and poultry of the individuazl, as does not exceed one
thousand five hundred dellars in value, if the individuzl is not
the head of a household, this exemption shall not exceed one
thousand dollars.

12.2.a.C. Books and tools of a trade, business
or profession. - So many of the books and tools necessary for
the trade, business, or professicn of the individual as do not
exceed In the aggregate one thousand dollars In value.

12.2.a.D. Unenmployment benefits. - Any amount
pavable to an individual with respect to his or her unemployment
(including any portion thereecf pavable with respect to
dependents) under an unemployment compensatlon law of the United
states, or of this state, or any other state.

12.2.a.E. Undelivered mail. - Mail, addressed to
any emplover, which has not been delivered to the addressee.

12.2.a.F. Annuity and pension pavments. -
Annuity or pension payments to any individual under any pension
or retirement plan, including Social Security pavments.

12.2.a.G. Workers' compensation. - Any amount
rayable to an individual as workers' compensation (including any
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portion thereof payable with respect to dependents) under a
workers' compensation law of the United states, or of this
state, or any other state; except that 1f the individual who
will be receiving such payment 1s a . person who as sole
proprietor, partner, or corporate officer, employee, ox menber
was responsible for and is 1liable for the payment of the
obligation levied upon, then the amount payable as workers'
compensation may be levied upon.

12.2.a.H. Judgments for support of minor
children. - If the individual 1s regquired by a judgment of a
court of competent Jjurisdiction, entered prior to the date of
levy, to contribute to the support of minor children, so much of
his or her salary, wages or other income as necessary to comply
with such judgment.

12.2.a.I. Public assistance. -~ Any amount
pavable to any individual from a public assistance or rellef
fund created under the law of the United states, of this state,
or of any other state.

12.2.a.J. Maximum exemption for wages, salary
and other income. - Any amount payable to or receivable by an
individual ag§ wages or salary for services provided by an
employee to his or her employer, or as income derived from other
sources, during any period, to the extent that the total for
such period does not exceed the applicable exempt amount
determined under subsection 12.2.4.

12.2.b. Appraisal. - The cfficer seizing property of
the type described in subsection 12.2.a shall appraise and set
aside to the owner the amount of such property declared to be
exempt. If the individual objects at the time of the seizure to
the valuation fixed by the officer making the seizure, the
commissioner shall summen three disinterested individuals who
shall make the wvaluaticn.

12.2.¢. No other property exempt. - Unless regquired
by some other law, no personal property or rights to property
shall be exempt from levy other than property specifically made
exempt by subsection 12.2Z.a.

12.2.4. Exempt amount of wages, salary and other
income. - In the case of an individual who is pald or receives
all of his or her wages, salary and other income on a weekly
basis, the amount of the wages, salary and other income payable
to or receivable by the individual during any week which 1is
exempt from levy under subsection 12.2.a.J shall be thirty {30)
times the state minimum wage per hour, plus twenty-five dollars
£or each additional dependent of the individual.

12.3. Surrender of property subject to levy.
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12.3.a. Regulirement. - 2Any person in possession of,
or obligated with respect to, property or rights to property
subject to levy upon which a levy has been made shall, upon
demand ©of the commissioner or his or her assistant, surrender
such property or rights, or discharge such okligation, to the
commissioner, except such part of the property or rights as is,
at the time of such demand, subject to any prior attachment,
executlion or levy.

12.3.b. Enforcement of levy and extent of personal
liability. - aAny person in possession of or obligated with
raspect Lo property sublect tc levy upon which levy has been
madse, who falls or refuses o surrender any property or rights
to preoperty, subject to levy, upon demand by the commissicner or
his or her assistant, shall be subject to prosecution as
provided for in section 16 of this rule.

12.3.¢c. Effect of honoring levy. - Any person in
rossession of or okligated with respect to property or rights to
property subject to levy upon which levy has been made, who upon
demand by the commissioner or his or her assistant, surrenders
such propexty or rights o preperty or discharges such
obligation to¢ the commissioner shall e discharged from any
opligation or liability to the delinguent emplover with respect
to such property or rights to property arising from such
surrender or payment.

12.3.4. "Person" defined. - The term "person" as used
in this subsection 12.3 includes an officer or employee of a
corporation or a member or emplovee of a partnership, whe as
such officer, employee or member iz under a duty to surrender
the property or rights to property or +t¢ discharge the
cbligation.

12.4. &Sale of seized property.

12.4.a. Notice of seizure. = As soon as practicable
after seizurxe of property, notice in writing shall be given by
the commissioner +to <the owner of the property, and to the
possessor therecf, or shall be left at his or her usual place of
abeode or kusiness i1f he or she has such within the county where
the seirure is made. If the owner cannct be readily located, or
has no dwelling or place of business within such county, the
notice mavy be mailed to his or her last known address by use of
the certified mail, return receipt requested. Such notice shall
speclfy the sum demanded and shall state the appralsed value and
identity of the property seized.

12.4.b. Netice of sale. - The commissioner may sell any
property seized under thils sectlion 12 of this rule. As scon as
practicable after the seizure cf the property, the commisslioner
shall give notice to the owner, 1in the manner prescribed in
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subsgection 12.4.a, and shall c¢ause a notice of sale to be
published as a Class TII legal advertisement in some newspaper
publiszhed or generally circulated within the county wherein such
seizure is made, or the county where the property is located,
the last date of publicaticon belng not less than five (5) days
prior to sale. This notlce shall identify property to be so0l4d,
and the date, time, place, manner, and conditions of the sale
thereof, -83ll of which ghall bhe at the dJdiscretion of the
commissioner. The sale shall be conducted by public auction, or
by ~ public sale under sealed bids. Before the sale, the
commissioner may determine a minimum price for which the
property shall be scold, and if no person offers to purchass such
property at the sale for the amount ©f the minimum price, the
property shall be declared to be purchased at such price f£or the
state ¢of West Virginia for the benefit of the Fund; otherwise,
the préierty shall be declared to be scld to highest bidder. 1In
determining the minimum price, the commissioner shall take into
account the expense of making the levy and sale. )

12.4.c. Sale o¢f 1indivisikle preperty. - If any
property liakle te levy is not divisikle, so as to enable the
commissionar by sale of a part thereof to raise the whole amount
of the sum due and the expenses of making the levy and sale, the
whole of such property shall be sold. However, where the
property 1ls sold is co-owned or jeintly-owned by the emplover
and an 1nnocent third party, the proceeds of the sale ghall be
divided, based on the respective interests of the entities
owning the property immediately prior to the levy and sale, and
the proceeds attributable to the interest of the innccent owner
or owners shall be distributed to them: Provided, That where
the property ©o be scld is so co-cwned cor jolintlv-owned by an
innocent third party, who has no independent liability to the
Fund, such innocent party mayv petition the circuit court of the
county in which the proverty is located for relief, including
postponement of the sale, in order that the court can determine
if the property can be partiticned, so as to avoid sale of the
innocent party's porticon or grant and afford other relief by the
court protective of the rights and interests of such innccent
party as well as of the Fund.

12.5. Sale o©of perishable goods. - I the commissioner
determines that any property seized 1is 1liable to perish or
become greatly reduced in price or wvalue by keeping, or that
such proprerty cannot be kept without great expense, he or she
shall appraise the value of such property and:

12.5.a. Return to owner. = If the owner of the
property can be readily found, the commissioner shall give him
or her notice of such determination of the appraised wvalue of
the property. The property shall ke returned to the cwner if,
within suceh time as may be specified in the notice, the owner
either: (a) Pays to the commissioner an amount egual to the
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appraised wvalue; or (b) Gilves bond in such £form, with such
sureties, and in such amount as <the commissioner shall
prescribe, to pay the appraised amount at such time as the
commissioner determines to e appropriate under the
clroumstances; or,

12.5.Db. Immedliate sale. -~ If the owner does not pay
such amount or furnish such bond in accordance with this
subsection, the commissicner shall, as soon as practicable, make
public sale of the property.

12.6. Redemptilon of property.

12.6.a. Before sale. - Any entlty whose property has
been levied upon shall have the right to pay the amount due,
together with the expenses of the proceeding, if any, to the
commissioner at any time prior to the sale thereof, and upon
such pavment, the commissioner shall restore such property to
that entity and all further proceedings in connection with the
levy on such property shall cease from the time of such payment.

12.6.%. Subrogation to commissioner's lien. - Any
entity redeeming the interest of another shall be subrogated to
the 1lien of +the commissiconer on such interest. Such entity

shall lose his, her, or its right to this lien, however, unless
within thirty (30) days after receiving the certificate of sale
of personal property, he, she, or it shall file with the clerk
of the county commission of the county in which the personal
property i1s located or where the delinguent employer resides or
has its business location, or if neither be in this state, the
Clerk of the County Commission of Kanawha County, his, her, or
its claim against the delinguent employer and a copy ©f the
certificate of sale of personal property.

12.7. Certificate of sale. - In the case of property sold
as provided in subsection 12.4, the commissioner shall provide
to the purchaser a certificate of sale upon payment in full of
the purchase price.

12.8. Legal effect of certificate of sale of personal
pProperLy.

12.8.a. Certificate of sale of property. - In all
cases of sale of property pursuant to subsection 12.4, the
certificate of such sale:

12.8.a.A. s evidence. - 8Shall be given prima
facie evidence of the right of the officer toc make such sale,
and conclusive evidence of the regularity of the proceedings in
making the sale; and
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12.8.a.B. Ag conveyvyances. = Shall transfer to
the purchaser all right, title and Iinterest of the employer in
and to the property scold; and

12.8.a.2. As authority for transfer of corpcrate
stock. - If such property consists of stocks, shall be notice
when received, to any corporation, company or associaticon of
such transfer, and shall be authority to such corporation,
company or assoclatlion to record the transfer on its books and
records in the same manner as i1f the stocks were transferred or
assigned by the party holding the same, in lieu of any original
or prior certificate, which shall ke void, whether canceled or
not; and ’ ’ -

12.8.a.D. As receipts. - If the subject of sale
is securities or other evidences of debt, shall ke a good and
valid receipt to the person holding the same, as agalnst any
person holding or claiming to hold possession of such securities
or other evidences of debt; and

12.8.a.E. A8 authority for transfer of title to
motor vehicle. - If such property consists of a motor vehicle,
shall be ndtice, when received, to any public official charged
with the registration of +title to motor wehicles, of such
cransfer and shall ke authority to such official to record the
transfer omn the books and recoxds in the same nmanner as L1f the
certificate of title to such motor wvehicle has been transferred
or assigned by <the party holding +the same, in lieu of any
original or prior certificate, which shall be void, whether
canceled or not. ’ :

12.8.0. Effect of Junior encumpbrances. - A
certificate of sale of personal property glven pursuant to
subsection 12.7 shall discharge such property from all liens,
encumbrances and titles over which the lien of the commissiconer
with respect to which the levy was made had priority.

12.9. Records of sale. - The commissioner shall for each
county, keep a record of all sales of property under subsection
12.4 and of redemptions of such property. . The record shall set
forth the debt for which any such sale was made, the date of
geizure and sale, the name of the debtor and all proceedings in
making such sale, the amount of expenses, and the names of the
purchasers and the date and a copy ©f the certificate of sale.
A copy of such report, or any part thereof, certified by the
commissioner shall be evidence in any court of this state of the
truth of the facts therein stated.

12.10. Expense of levy and sale. - The commissioner shall

determine the expenses to be allowed in all cases of levy and
sale under this article.
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12.11. aApplication cof levy.

12.11.a. Collection of 1liability. - Any money
realized from a levy shall be applied as follows: {a) first,
against the expenses of the proceedings; and (b) second, the
amount, if any, remaining shall then be applied against the
liability in respect of which the levy was made of the sale
conducted. The amount, 1f any, remaining shall then be applied
against any other delinguent liability of the emplcover for which
levy may be made under this section 12 of this rule.

12.11.0. Surplus proceeds. - Any surplus proceeds
remaining after the application of subsection 12.11.a shall,
upon. application and satisfactory proof in support thereof, be
credited or refunded by the commissioner to the person or
persons legally entitled thereto.

12.12. 2Authority to release levy and return property.

12.12.a. Release of levy. - It shall be lawful for
the commissioner to release the levy upon all or part cf the
property or rights to property levied upon where the
commissioner determines that such action will Zfacilitate the
collection of the liability, but such release shall not operate
to prevent a subseguent levy.

12.12.0. Return of property. - If the commissioner
determines that property has been wrongfully levied upon, 1it
shall be lawful for the commissiconer to return: {a) the

specific property levied upon; (k) an amount of money eqgual to
rhe amount of mdney levied upon; or (c¢) an amount of money egual
£o the amount of money received by the commissioner from a sale
of such property. Propertv may be returned at any time. An
amount equal to the amount of money levied upon or received from
such sale may be returned at any time before the expiration of
nine (9) months from the date of such levy. Por purposes of
this sgection 12.12.b, if property 1s declared purchased by the
commissioner at a sale pursuant to subsection 12.4, the
commissioner shall be treated as having received an amount of
money egual to the minimum price determined pursuant to such
subsection or, if larger, the amount received by the
commissioner from the resale of such property.

12.12.c. Public information. - The commissioner
shall, upon regquest, make public the names and persons in whose
favor a release OFf levy or return of property has been made 1in
subsections 12.12.a and 12.12.b.

§85-11-13. Applications for Reinstatement.

13.1. any emplover, whe 1s required to subscribe to the
Tund and subseguently defaults, or who elects to subscribe and
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subsegquéently whose acccocunt 1is terminated, shall be restored
immediately to the benefits and protection of the Act only upon
the filing of all delinguent payroll and other reports required
by the commissioner and upon payment into the Fund of all unpaid
premiums, an adeguate premium deposit, accrued interest, claims
losses paid during the period of delinguency and any subseguent
default or tarmination, and any other amount due under the Act
or the various rules promulgated by the commissioner.

13.2. Applications for relnstatement sghall ke made upon
forms prescribed by the cémmissioner and shall include a report
of the gross payroll of the employer during the entire period of
delinquencies and any subseguent default or termination, which
payroll information shall be verified by the employer or its
authorized agent, and shall further include a payment egqual to
one half of one percent of the gross payroll reported during the
period of default, or one hundred ($100.00) dellars, whichever
amount shall be greater.

13.3. an emplover who applies for reinstatement shall be
entitled to +the benefits and protection of the aAct on the day
the application is received by the commissioner and thereafter.
However, if the commissioner subseguently reinstates an employer
subject to the terms of a repayment agreement, then the
subsequent failure of the employer to make scheduled payments in
accordance with the repayment agreement, to timely file current
premiums, or Tto restors <the premium deposit to the regquired
amount by the end of the repayment period shall cause the
repayment agreement to be null, void and of no effect, and the
employer shall be denied the beneflits and protection of the Act
effective from the date that such employer's account originally
hecame delinguent. Similarly, either the withdrawal o¢f an
application for reinstatement or the failure to timely £ile
reports or make the payments determined to be owed to the
commissioner following the entry of a final order shall cause
the applicaticn for reinstatement to be null, vold and of no
effect, and the employer shall be denied the benefits and
protection of the Act effective from the date <that such
employver's account originally became delinguent.

13.4. The pavments which must be made under subsection
13.1 of this rule include a penalty designated as interest and
claims losses paid by the Fund during the period of delinguency,
default, or termination. The amount of that penalty is subject
to the fellowing limitations.

13.4.a. Tne amount of the penalty shall not exceed an
amount equal to fifty percent of the premium otherwise due and
owing for the period of delinguency and subseguent default or
termination.
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13.4.0. The period for which the penalty 1s assessed
may be limited to a pericd of five (5) vyvears immediately
preceding the date o©of the commissicner's receipt of <the
employer's application for reinstatement. If an emplover wishes
for the commnisslioner to consider limiting the period to five (35)
vears, then the employer's application shall so state. The
employer shall present its evidence in suppert o¢f the
commlssioner's exercise of that discretionary authority in its
faver at the hearing provided for in this section 13 or by
entering into a stipulation as provided for in subsection 13.7
of this rule. The commissicner shall exercise his or her
discretion to 1limlt the period solely by use of the six factors
set forth in subsection 13.5 below.

13.5. Upon receipt of a written application for
reinstatement as filed by an employer, the commissicner shall
issue & notice of an administrative  Thearing prior Lo
reinstatement to determine the terms of repayment of all
delinguent premiums, premium deposits, accrued interest, and
other pavments due, and the extent, i1f any, to which interest
and clalms losses may be walved. The commissioner shall grant
such a walver or enter into a repayment agreement only after
ecqultably considering the evidence recelved at the
administrative hearing on each of the following factors or by
way of a stipulation of such evidence.

13.5.a. The exact nature of the default or
termination.

13.5.b. The amount of the claims losses.
13.5.¢c. The solvency of the Fund.
13.5.d. The financial condition of the emplover.

13.5.e. The degree of willfulness exhibited by the
employer's conduct resulting in the default or termination.

13.5.f. The potential economic impact upcen the state
and the specific gecgraphic area in which the employer is
located, if the emplover should cease operaticns.

13.6. An employer may walve its right to an administrative
hearing by agreeling o pay the full amount ©f the delinguent
rremium, premium dJdeposit, accrusd interest therecn, other
payments due, claims losses pald by the Fund and inkterest
therecon subject only to reduction as specified 1in subsection
13.4.a of this rule. Except as provided for by subsection 13.7
of this rule, no other reduction, walver, or 1limit shall be
allowed. '
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13.7. an employver may also walve 1ts right to an
administrative hearing by entering into a proposed stipulation
and settlement agreement with the attorney for the Fund. The
stipulation shall corntaln detailed findings of fact pertaining
to the employer's default and in particular shall address the
six criteria contained in subsection 13.5 of this rule 1f the
parties and the Fund's representative are recommending that the
commissioner wailve any part of the penalty or 1limit the
collectibllity period. The attorney for the Fund is not under
any obligation to enter into such a stipulation or settlement
agreement if <that attorney disagrees concerning any of the
proposed stipulated facts or with the proposed agreement. If
the full amount of the delinguent premium, premium deposit,
accrued interest therecn, other pavments due, claims losses paid
by the Fund and interest thereon subject only to the reduction
as specified in subsection 13.4.a of this rule 1s eqgual to or
less than Fifty Thousand Dollars ($50,000.00), then any
stipulation recommending that the commissioner accept less than
such full amount or reccmmending a repayment agreement of all of
or part of such full amount shall be presented directly to the
commissioner for his or her inspection, approval, or rejection
on the same terms provided for below for final review of the
commissicner. If such full amount is in excess of Fifty
Thousand Dollars ($50,000.00), then the proposed stipulation and
settlement agreement, 1f agreed to by the parties and the Fund's
representative, shall be submitted to the hearing officer for
his or her inspection. The hearing officer may reject the
proposal if he or she £finds it deficient for failure to
adequately address any necessary evidentlary point or for being
an unreasonable settlement. If the proposal is rejected, the
case shall proceed to hearing unless an acceptable substitute
proposal is submitted. If a proposal is accepted by the hearing
officer, then it shall be forwarded to the commissicner along
with the hearing officer's written recommendation to accept it
for tHe commissioner's review. The commissloner's review shall
be on the same basis as that of the hearing officer. In any
case where the proposal is accepted by the attorney £for the
Fund, the hearing officer, and the commissioner, the £final
agreement may not walve any portion of any payment due by the
employer under the Act except for the penalty provision for
interest and claims losses and those ltems may only be walved on
the basis of the six criteria set forth in subsection 13.5 of
this rule.

13.8. The administrative hearing provided for by
subsection 13.5 of this rule shall Dbe conducted pursuant to
article five, chapter twenty-nine-A of the Code of West Virginia
and pursuant to the reguirements of sectlon 14 of this rule.
For the purposes of a subsection 13.5 administrative hearing and
the receipt of evidence on the solvency of the Fund, in every
such case the hearing cofficer shall be deemed to have taken
notice of the most recent report from the Fund's actuary and the
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thiree (3) most recent annual financial statements from the
Fund's accountant. Counsel for the Fund appearing at the
hearing may reguest that the hearing offlcer take notice of such
additional reports on the solvency of the Fund as may be in the
possession of the commissioner. Except upon objection by the
employer and the sustaining of <that objection, the hearing
officer shall take notice of any such additional reports.
Copies of all documents of which notice is either deemed to have
been taken or which 1is taken shall be made avallable to the
amplover at 1ts reguest.

13.9. The Fund shall be represented at a subsection 13.5
administrative hearing either by an attorney representative or
designee of the office of the attorney general or Ry an attcorney
cn the staff of the commissioner. Such attorney shall present
the Fund's evidence during the administrative hearing in order
to establish the fact of the employer's delinguency, default, or
termination, the amcunts owed as premium, premium deposit, cther
pavment  due, accrued interest, claim losses paid by the fund
during the employer's delinguency, default, or termination and
accrued interest thereon as determined from the records in the
commissioner's office, payroll reports and other reports due,
and evidence regarding any waiver, reduction, or 1limit of the
penalty amount to be pald by the employer. Such attorney shall
also cross-examine the emplover's witnesses at the hearing and
shall otherwise fully participate in the hearing including the
submission of argument thereafter to the hearing officer and the
submission of comments upon the hearing officer’'s report and
recommendation following the hearing.

13.720. Pursuant to section 6 of this zrule, the
commissioner may direct that a complete audlit of the employer's
account be made at any time after a reinstatement application is
received from the emplover. The purpose of the audit shall be
o develop or wverify, or boeth, the evidence to be presented at
the administrative hearing.

13.11. If pursuant to subsection 7.1 of this rule or if
otherwise for the first time an employer asserts that its
delinguency and subsequent default or termination were caused by
delays {including errors) in the administration of the Fund, it
shall present its evidence to support that assertion at the
administrative hearing. If, however, a hearing had previously
been held under subsecticon 7.1 of this rule on the issue of the
cause of +the delay, then the employer 1is not entitled to
relitigate this issue during a proceeding under this section 13
of this rule unless the employver establishes good cause to
believe that the commissione®'s earlier ruling was in error.
The burden of proof on the cause of the delinguency and
subsequent default or termination shall in all cases remain with
the emplover who must carry that burden by a preponderance of
the credible and reliable evidence presented at the hearing.
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The Fund's attorney may submit rebuttal evidence on this issue.
In the event that the employver successfully establishes that its
delinguency, default, or termination was caused by a delay in
the administration of the Fund then a penalty shall not be
assessed and the emplover's default or termination shall be
voided and of no legal effect 1f within ten (10) davs of the
commissioner’s final order on the reinstatement application, the
employer pays in full the amount of premium, premium deposit, or
other payments due or files its pavroll report or other reports
which may be due.

13.12, An emplover may £file an application for
reinstatement despite the pendency of some other rems=dial action
that may have bbeen Instituted by the commissicner. The

commissioner may then delay or continue further pursuit of that
remedial action, if in the commissioner's sole discretion, the
interests o©of the Fund wlill Dbe protected or furthered despite
such delay or continuance. One factor that the commissioner may
rely upon, but not te the exclusion of other pessidble factors,
is whether the application. is the first the employver has filed
or whether the emplcoyer has filed and then defaulted on previous
apprlications. In the latter event, the commissiocner will
generally, unless some other good cause exists to the contrary,
continue to proceed with the other remedies. Further, such
earlier repayment agreements and defaults thereon shall be
considered as evidence in weighing the six (6) factors set out
in subsection 13.5 of this rule.

13.13. Following the entry of a £final order by the
commissioner which £finds the amount of payment due cr the
reports due, or koth, from the emplover, the commissloner shall
send a copy of the final order to the emplover's representative,
cr if none, te the employer, by United states certified mail,
return receipt requested, postage prepald. The employer shall
then have ten (10) calendar days, not including the date of
recelpt, in which to make pavment in full or to file <the
regquired reguests, or both. such payment or fillng, or both,
must be in the commissiocner's cifice by said tenth davy. Fallure
to comply with this time periocd for any reason save the filing
of an appeal to the circuit court and the granting of a stay by
that court shall constitute an abrogation of the reinstatement
application and render it null, void, and of no effect and the
employer shall be denied the hkenefits and protection of the Act
effective from the date that such emplover's account originally
became delinguent.

13.14., VNotwithstanding the provisions of subsection 13.13
of this rule, i1f <the commissicner's final order grants an
employer's reguest for a repayment agreement, then payment of
all amounts found to be due and filing of all reports found to
ke due, cor bpoth, shall be made in accordance with the terms of
the repavment agreemsent as approved by the commissioner.
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13.15. The commissioner may permit the payment of all
amounts due to the Fund or the f£iling of 211 reports due to the
Fund, or both, uron the terms stated in a repayvment agreement.
The commissioner sheall exercise his or her discretlon to enter
into such an agreement and shall prescribe the terms of an
agreement solely upon the basis of the factors set forth in
subsection 13.5 of this rule. The repayvment agreament may not
authorize or permit any further reduction or walver of the
penalties to be imposed upon the emplover beyond that expressly
provided for 1in the commissioner's final order. The repayment
agreement shall not authorize or permit the reduction or walver
of anvy part of the premium or premium deposit, or other amocunt
found to be due by the commissiconer's £inal order. Further, the
repayment agreement shall provide for the payment of interest by
the emplover upon the amounts payvable to the Fund over the 1life
of repayment agreement. Interest shall be charged at the rate
of two percentage peolints above the prime rate as listed in the
gulde +€o general levels of money rates in the first New York
edition of the Wall Street Journal published in the month during
which the agreement was executed. Interest shall be compounded
gquarterly over the <tTerm of the agreement. The interest rate
shall not change over the term of the agreement. Except in
extreme clircumstances, the term of an agreement shall not exceed
three (3) vears and in no instance shall the term of an
agreement exceed five (3) vyears. . The breach of a repayment
agreement by the emplover shall constitute a withdraw by the
employer ©f its original reapplication reguest and shall render
the reapplication and reinstatement of the employver void and of
no legal effect and tThe employer shall be denied the benefits
and protection of the Act effective from the date that such
employer’'s account origlnally became delinguent; except that,
the account of the employer shall be credited for any amounts
paid by the employer. Nothing in this section shall avply o
any other type of collection method under the Act or this rule.

§85-11-14. Administrative Hearings.

14.1. 211 administrative hearings conducted pursuant to
this rule will be held in accordance with the provisions of West
Virginia Code, §29A-5-1 et seg., and with the provisions of this
section. Any special conditions set forth in cther sections of
this rule will be adhered to during administrative hearings
arising from those sections in lieu of any contrary provision in
this section.

14.2. TUnless waived by all the parties to the hearing and
by the commissioner, all hearings shall be preceded by at least
ten (10) days written nctice. The notice shall be given elther
by personal dellivery thereof to the person or to the entity to
be notifled or by depecsiting such notice in the certified United
states mall, postage prepald, return recelpt requested, in an
envelope addressed to such person or other entity at the last
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known address of such person or other entity. Proof of the
giving of notice in either such manner may be made by the
affidavit of any officer or assistant or employee of the Fund,
or by affidavit of any person over eighteen years of age, naming
the person or other entity to which or to whom such notice was
given and specifying fthe time, place and manner of the giving
thereof. If certified mail is used, then a copy of the return
receipt shall be attached to the proof of notice.

14.3. Yotice of the hearing and service of any document or
order shall bhe upon the parties of record except that any party
who 18 represented by an attorney shall be deemed to have
designated that attornev as the proper reclpient of all such
notices, documents, ©or orders and service upon that attorney
will be the eguivalent for =all purposes as service upon the
party. Notice shall be complete if the written notice 1is
personally tendered to the intended recipient and 1s either
accepted or refused by that recipient. Similarly, notice shall
be complete if the written notice 1s sent by certified mail,
return receipt reguested, to the recipient and the return
receipt shows that it was eilther accepted by a person at the
last known address or was refused by a person at the last known
address. In every case, a copy of the notice shall be sent to
the office of the secretary of state for publication in the
state Reglster.

14.4. In any instance where any form of notice, including
one arising under subsection 14.2 of this rule or one contalned
in any order or document, the time period will begln to elapse
with the first day following the date of the notice, ordex, or
document. This rule 1is applicable whether the notice is
delivered personally or served by mail.

14.5. The subsection 14.2 notice shall contain the date,
time, and place of the hearing and a short and plaln statement
of the matters asserted. If the commissioner is unable to state
the matters in detail at the time +the notice 1is served, the
initial notice may be limited to a statement of the issues
involved. Thereafter, upcon application by a party a more
definitive and detailed statement shall be furnished.

14.6., The hearing shall be held in the county selected by
the commissioner.

14.7. At the hearing, an opportunity shall be afforded all
parties to present evidence and argument with respect to the
matters and issues involved. Any person Iinterested in the
proceeding, but not a party thereto, shall be permitted to
testify as to the issues in controversy after first being placed
under oath or affirmation. any such interested person, who is
not a party, shall not, however, be permitted to submit argument
or to cross-examine other witnesses. Argument may be restricted
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*o a presentation in written form. All of the testimony and
evidence at the hearing shall be reported by stencgraphic notes
and characters or by mechanical means. 211 rulings on the
admizgibility <of testimony and evidence shall also be reported.
The Fund shall prepare an cofficial record, which shall include
reported testimony and exhibits in each contested case, and all
agency staff memoranda and data used 1n consideration of the
case, but it shall not be necessary to transcribe the reported
testimony unless required for purposes of rehearing or Jjudicial
review. Upon reguest from any party to the hearing, all
reported testimony and evidence at a Thearing shall bhe
transcribed, and a copy thereof furnished to the party at its
expense. The Fund shall have the responsibility for making
arrangements for the transcription of the reported testimony and
evidence and such transcription shall be accomplished with all
dispatch.

14.8., "Evidentiary depositions may be taken and read as in
civil actions in the circuit court of this state. .

14,9, Excert to the extent reguired by statute or by this
rule, all hearings under this rule will be  conducted in
accerdance with the then current versions of the "Rules of Ciwvil
Procedure for Trial Courts of Receord,'" "Trial Court Rules for
Trial Courts of Record,” and "Local Rules for Ranawha County
Civil Courts" .as those rules would apply to a trial court
sitting without a jury.

14,190, All hearings shall be conducted in an impartial
manner and ghall be open to members of the public. The
commissioner, the executlve secretary, and every hearing officer
appointed by the commlssioner shall have the power to administer
caths and affirmaticns, certify official acts, take depositions,
rule upon offers of proof and receive relevant evidence,
regulate the courgse of the hearing, hold conferences for the
settlement or. simplification of the issues (subject to <the
limitations stated elsewhere in this rule) by consent of the
parties, dispose of procedural reguests, motiens, or similar
matters, and take such other actions as are authorized by this
rule,

14.11. During a hearing, irrelevant, immaterial, or unduly
repetitiocus evidence shall be excluded. The then current "Rules
of Evidence" as applied in civil cases by a court sitting
without a Jury shall be followed. However, when hecessary to
ascertain facts not reasonably susceptible of proof under those
rules, evidenZe not admissible thereunder mavy ke admitted,
except where precluded by statute, if it iz of a type commonly
relied upon by reascnably prudent persons in the conduct of
thelr office. The hearing offlcer shall ke bound by the rules
of privilege recognized by law, Objections to evidentiary
offers shall be noted in the record, but exceptions teo rulings
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Yy the hearing officer shall not be made. Any party to any
hearing may wvouch the record as to any excluded tastimony or
cother evidence provided that the hearing officer may elect to
reguire that the excluded testimony ke submitted in written form
following the hearing.

14.12. 211 evidence, including papers, records, agency
staff memoranda and documents in the possession of the Fund, of
which it desires to avall itself, shall be offered and made a
part of the record in the case, and no cother factual information
or evidence sghall be consldered in the determination o©f the
casa. Documentary evidence may be recelved in the form of
coples of excerritz or by incorporaticon by reference. In all
cases, coples of corders, proceedings, or records in the office
of the commissioner shall be equal to the original in evidence.

14.13. Every party, I1including the Fund, shall have the
right of cross-exXamination of wltnesses who testify, and shall
have the right to submlt rebuttal evidence. If a party wishes
to cross-examine the Fund's actuary or azccountant with regard to
the materials that are to be ncticed pursuant to subsection 13.8
oI this rule, the party shall bear the travel expenses involved
in taking such witness' testimeny. In addition, the party shall
ray for the witness' time Iin preparing to testify, for
testifving, and for travel to and Efrom the place of testifving
all at the witness' standard hourly rates. No subpoena will be
issued without prepayvment of the travel costs and an
acknowliedgment of responslibility for paving for the wlitness'
time. Subseguent fallure to pay for the witness' costs and time
shall be deemed a withdrawal o©f the reinstatament reguest or a
withdrawal of the elicited testimony at the discretion of the
commissicner. If the commissioner eventually pays for the
witness' costs or <time, then the emplover's account will be
charged for such payments and will constitute a payment due to
the commlissicner under the aAct and this rule.

14.14. A1ll witnesses who testify during a hearing shall
firat be subject to oath or affirmaticon and any Lestimony
submitted by depositlion shall show on the face thereof that the
wltness was so gualified. _

14.15. The hearing officer may take notice of 3judicially
cognizable facts. 21l parties shall be notified either before
or during the hearing, or by reference in preliminary reportis or
otherwise, of the materlal so noticed, and they shall be
afforded an opportunity to contest the facts so noticed.

14.16. Upen motion in writing served by any party or by
the Fund as notice may be served pursuant to subsection 14.2 of
this rule and therein assigning error or omission in any part of
any transcript of the proceedings had and testimony taken at any
such hearlng, the hearing officer shall settle all differences
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arising as to whether such transcript truly discloses what
occurred at the hearing or shall direct that the transcript be
corrected and revised in the respects deslignated by the hearing
officer, so as to make 1t conform to the whole truth.

14.17. The commissioner, the eéxecutive secretary, or a
hearing officer may issué subpoenas and compel the attendance of
witnesses and the preductlion of pertinent books, accounts,
vapers, records, decuments, and tTestimony. A1l subpcenas and
subpoenas duces tecun shall e 1ssued in the name of the
commissioner, but any party reguesting their issuance must see
that they are properly served. SZService of subpoenas duces tecum
issued at the instance of the Fund shall be the responsibility
of the Fund. 211 reguests by interested parties for subpcenas
and subpoenas duces tecum shall ke in writing and shall contaln
a statement acknowledging that the reguesting party agrees o
ray service fees and fees £for the attendance and travel of
witnesses.

14.18. Every subpoena or subpoena duces tecum shall be
served at least five (3) davs before the return date thereof,
either by personal service made by any perscon over elghtesen
vears of age or by registered or certified mail. But a return
acknowledgment signed Ly the person to whom the subpoena or
subpoena duces tecum 1s directed shall bhe regulred *to prove
service by reglstered or certified mail. If service is by mail,
then the five (5) day notice period shall not kegin te run until
the date the subpcena cor subpcoena duces tecum 1s received by the
perscn. or entity subject theretoe as shown by the date on the
return recelipt. -

14.12%. ANy person Who serves any sSuch subpoena or subpoena
duces tecum shall be entitlied to the same fee as sheriffs who
serve wlthess subpoenas for the <ircult courts of this state.
Fees for the attendance and travel of witnesses sghall be the
same as for witnesses before the circult courts cof this state.
211 such feesz shall be pald by <the Fund i1f the subpoena or
subpoena duces Tecum was issued, without the reguest of an
interested party, at the instance of the Fund. All such fees
related to any subpoena o©r subpoena duces tecum issued at the
instance of an interested party shall ke pald by the party who
asks that such subpoena or subpcena duces tecum be lssued.

14,20, Upon motion made promptly and in any event before
the time specified in a subpoena duces tecum for compliance
therewith, the circuit court of the county in which the hearing
is to be held, or the clrcult court in which the subpoena duces
Lecum was sgerved, or the judge of either such court in vacation,
may grant any relief with respect to such subpoena duces teocum
which either such court, under the West Virginia Rules of Civil
Procedure for Trial Courts of Record, could grant, and for any
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of the same reasons, with respesct to a subpoena duces tecum
issued from either such court.

14,21, In case »f dischedlence or neglect of any subpoena
or subpoena duces tecum served on any person, or the refusal of
any withess to testify to any matter regarding which he or she
may be lawfully interrogated, the circulit court of the county in
which +the hearing 1is being held, or +the judge thereof in
vacation, upon application by the commissioner, shall compel
obedience by attachment proceedings for contempt of a subpoena
or subpoena duces tecum issued from such circuit court or a
refusal to testify therein.

14.22. The issuance of a subpecena duces tecum will be
refused only in an instance when there is good reason to kelieve
that the subpoena power 1s being abused. All subpcenas and
subpcenas duces tecum will state on thelr face the name of the
party who requested 1it.

14.23. Prehearing discovery shall be engaged in only with
the consent of the hearing officer or, if a hearing officer has
not wyet been assigned, with the consent of the commissioner or

the executive secretary. All discovery reguests will be
submitted to the appropriate official at the same time as the
discovery reguest 1s served upcn the other party. If the

official determines that the reguested information is relevant
and material +to the issues to be heard and not unduly
burdensome, the official will permit the discovery and set a
reasonable time £frame for the disclosure of the iInformation.
Determination of a reasonable time frame will be premised upon
The nature and scope of the information reguested and the date
on which the hearing is scheduled. The official shall attempt
to aveold continuing a previously scheduled hearing.

14,24, EVery hearing officer appointed by the commissioner
Lo conduct ‘a hearing under <this rule shall »be an attorney
licensed to practice law in this state.

14.25, The hearing officer is authorized to receive and
rule upon any procedural matter arising before, during, or afterx
a hearing. 211 final rulings on substantive matters shall be

made by the commissicner.

14.26. The hearing officer shall continue a hearing upon
motion of the commissioner. Reguests for continuances by any
other party shall not e granted as a matter of course, but ecnly
upon a showing of good cause which cause shall be strictly
construed against the reguests.

14.27. At the conclusion of the hearing, the parties shall

be permitted to file prepared f£indings of fact and conclusion of
law and such legal briefs or memoranda as they wish. The
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parties shall be permitted seven (7) days to file such items
which filings shall be concurrent. The parties shall ke
permitted three (3) days to respond to the f£iling of any other
party. Neo further argument shall be rermitted.

14.28. Thereafter, the hearing officer will prepare a
report and recommendation which shall contain proposed findings
of fact and conclusions of law as suggested by the hearing
officer for the commissioner's approval. The parties to the
hearing shall then be permitted five (3) days in which to file
objections or comments upon the report and reccmmendation.
Theresafter, the commissioner shall decide whether to accept the
report and recommendation, to reject it, to modify 1t, or +to
remand the matter to the hearing officer for further proceedings
or upen other instructions. In appreoving or modifving a report
and recommendatlon, “the commissioner shall not have the
discretion to walve any portion of any pavment due by the
employer under the Act except for the penalty provided for by
the payment o©f interest and claims losses. In making any such
waiver, the commissioner's discretion shall alsc be limited to
the use of the six criteria contained in subsection 13.5 of this
rule, However, the commissloner retains his or her right to
review any and all proposed findings of facts against the record
and to disagree therewith provided that the commissioner states
the basis for the disagreement in his or her f£inal order. The
commigsioner sghall render either a final order or an
interlocutory order as his or her decislon may reguire in which
the commissioner accepts in whole or in part the proposed
findings of fact and conclusions of law submitted by the hearing
officer and, %o the extent that the commissioner reiects or
modifies the report and recommendation of the hearing officer,
the conmisgsioner shall furnish hils or her own findings of fackt
and conclusions of law.

14.29. A copy of the £f£inal order or decision of the
commissioner shall be served upon each party and the party's
attorney of record, if any, either in person or by registered or
certified mail. A copy of every final order or decision shall
e sent to the office ¢f the secretary of state for publication
in the state Reglster.

14.30. All appeals from the final order cor decision cf the
commissicner shall be taken pursuant %o West Virginia Code,
§292-5-4.

14.31. As part of every final order or decision, the
commissioner shall note the expense to the Fund of conducting
the hearing upon the reinstatement appllcation. Such items as
the expense 1in retalning a hearing officer to conduct the
hearing and make a Treport and recommendation to the
commissioner, the cost of a court reporter to attend the hearing
and ftranscrike the procsedings, the costs and fees for
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witnesses, and such other costs incurred by the Fund shall be
noted in the final order or decision. However, such other costs
shall not include ceosts of administration of the Fund, including
salaries, which would have been pald by the Fund even if the
hearing had not taken place. Unless walved by the commissioner
as vart of his or her findings under =subsection 13.5, these
amcunts shall, in whole or in part, be charged to the emplover's
account and shall constltute a payment due by the employer to
the commissioner.

§85-11-15. Interest.

15.1., 2any and all paviernts unpald on the date on which due
and payable, as prescribed by the commissioner, shall
immediately begin bearing interest at the rate of two percentage
points above the prime rate as listed in the guide to general
levels of money rates in the first New York edition of the Wall
Street Journal published in the month during which such payments
were due. Interest shall be compounded guarterly until payment

plus accrued interest 1i1s recelved by the commissioner. This
interest rate shall be in effect for the remainder of the
guarter during which the premium payment is due. Except as

provided for in subsection 13.15% of this rule, the interest
shall Dbe redetermined guarterly in accordance with this
subsection. Interest collected pursuant to <this subsection
shall be paild into the Fund.

15.2. DNotwithstanding the provisions of subsection 15.1 of
this rule, in no event shall the rate of interest charged a
political subdivision of +the state or a wolunteer fire
department exceed ten percent per annum.

§85-11-16. Clearance of Backlog.

le.l. 2t the time of the promulgation of this emergency
rule there exists a substantial backlog of delinguent emplovers
numbering in excess of 5,000. A number of these emplovers have
filed reinstatement applications and a number are awaiting the
performance of audits and the Institution of collections
attempts. It is +the purpose of this =section to set forth
procedures for the processing of this group of employers so as
to clear the backlog with all deliberate speed and to ensure
that the previcus lack of a coordinated collections process does
not defeat the Fund‘s ability to collect the sums and reports
owed.

16.2. Any employer which was or became delinguent or in
default in the payment of any sum owed or raport due under the
2ct or the wvarious rules promulgated by the commiszsioner prior
to July 1, 1989, and which was not previously notifled of that
delinguency or default by the commissioner shall receive <the
initial nctice of that delinguency or default within sixty (60)
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davs of the effeetive-darte-ocfF-this-rule-or-within-simey--C60}
dave-of-4the commisgioner's becoming aware of that delinguency.
er-defanle-whichever-is-inker-

16.3. Any employer which was or became delingquent or in
default in the payiiernt of any sum owed or report due under the
Act or the various rules promulgated by the commissioner pricr
to July 1, 1989, and which was previously notified of that
delinguency or default by the commissioner shall now ke pursued
for the payment of the sums owed or the report due under the
provisions of this rule. All employers recelving a notice under
subsection 16.2 of this rule shall alsc be pursued for the
pavment of the sums owed or the report due as in each case the
type of notice regulres.

16.4. In each instance described in subsections 16.2 and
16.3 of this rule all interest, penalties, claims losses, and
other calculations shall Dbegin with the dates upon which the
delinguencies or defaults actually occurred and without regard
to the other provisions of this section. In addition, the
losses of the benefits and protections of the Act as well as the
incurring of special liabilities under the act by a delinguent,
defaulted, or terminated employver shall alsc be determined as if
this sectlion 16 were not in place.

16.5. The processing of all reinstatement apprlications and
the pursult of cellections efforts pertaining to delinguent or
defaulted employers in the backlog shall receive priority with
respect to the commissioner’'s overall efforts in this regard.
It is the intenticn cof the commisslioner to have each employer in
the backlog subject to a cellection attempt under this rule
prior te June 30 Marekh-31- 1930, or as scon thereafter as is

possible.

16.6. In order to facllitate the plan described in
subsection 16.5 of <this rule, the Director of the Emnployer
Relations Division of the Fund shall create a temporary backlog
unit to be staffed by employeas from the various sections under
that division and under the direction of a section chief. It
shall be the responsibility of this backlog unit to undertake
the clearing of the backlog within the time frames specified in
this section. The other various divisions of the Fund shall
also give their full cooperation to the backlog unit so that its
work might progress with all deliberate speed.

§85-11-17. Criminal Penalties.

In addition to all other remedles avallables o the
commissioner under this rule c©r as contained in the 2act, the
commlssioner may elect to raguest prosgecutieon of any person,
Eirm, partnershlip, association, or corporation who viclates any
part of the Act in accordance with West Virginia Code, §23-1-16,.
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Tt is the express Iintention of this rule that adherence to a
repayment agreement by an employer be an act or duty required by
the commissioner within the meaning of that section. Hence, a
defzult or other bkbreach of a repavment agreement by an emplover
will subject that emplover to prosecution i1f the commissioner
elacts to pursue prosecution.

§85-11-18. Freedom Of Information Act.

Pursuant to the Freedom ©Of Information Act, West Virginia
Code, §29B-1-1 et seg., all of +the evidence and records
submitted during a hearing or as part of a stipulation, except
ingofar as to those records contaln confidential medical
information or other information confidential to a Tund
claimant, shall be subject to public inspection and copving;
except that, if under the rules ¢f evidence certain testimony or
documentary evidence may be deemed confidential and placed under
seal, then upon such a ruling by the hearing officer, such
testimony or documentary evidence shall not be disclosed. 1t
the coniidential information cannot be excised from a receord,
then the record as a whole will be deemed confidential; however,
the commlissioner shall release Iin 1ts place a statement
explaining in detall the basis for <the withholding c¢f the
recoxrd. :

§85-11-192. Severability

If any provision of this rule or the application therscf to
any entity or circumstance shall Dbe held invalid, such
invalidity shall not affect the provisions or the applications
of this rale which can be given affect without the invalid
rrovisicns or application and to this end the provisions of this
rule are declared to be severable.

page 36




SECTION

1.

()]

~l1
.

13.
14.
15.

85 C.S.R. 11

TITLE 85
EMERGENCY RULE
WEST VIRGINIA LEGISLATIVE RULE

DEPARTMENT OF HEALTH AND HUMAN RESCURCES

DIVISION OF WORKERS' COMPENSATION

SERIES 11

Enforcement of Reporting and Payment Reguirements.

TABLE OF CCNTENTS

General
Definitions
Employer Delinguency and Default or

Termination

Further Effects of Delingquency; Personal
Responsibillity of cfficers and Cther
Individuals

" Notice to Employees of Delinguent

Emplovers
audits of Employers

Methods of Collesction of Payments
and Enforcement

Statutory Lien
Civil Actlons

Injunctions From Carrying On
Business

Recelivership and Insolvency Proceedings;
Bankruptcy

Distralnt Upon Personal Property
tpplicatlons for Relnstatement
2dministrative Hearings

Interest

PAGE

10
11




i6.
1i7.
18.

19.

35 C.3.R.

Jlearance of Backlog
Criminal Penalties
Freedom Of Information Act

Severability

11

[F3)
(421

page 38




801 MORRIS STREET

CHARLESTON, WEST VIRGINIA 25301

GASTON CAPERTON TELEPHONE: (204) 343-0475 EMILY A  SPIELER

GOVERNQR COMMISSIONER

JOHN H. KOZAK
EXECUTIVE SECRETARY

November 29, 1989

The Honorable Xen Hechler
Secretary of State

State Capiltol Building
Charleston, W. Va. 25305

Dear. Secretary Hechler:

RE: Filing of Emergency amendment of Emergency Legislatlve
Rule, Title 85, Series 11; "Enforcement of Reporting

and Payvment Regulirements,"Divigion Of Workers'
Compensation.”

Pursuant to West Virginia Code, §5F-~2-2(a){12), please
consider thils letter to be my written approval of the filing of

the above noted emergency amendment to this. emergency
legislatlive xule.

With much appreciation for your asslistance in this matter,
1 remain - ' ;

Very truly yours,

éilfﬂ,/
Taunia Willls Miller
Secretary

TWM/ 3hk




&01 MORRIS STREET

CHARLESTON, WEST VIRGINIA 23301

GASTCON CAPERTON TELEPHONE: (304) 348-0475 EMILY A SPIELER

GQYERNOR COMMISSIDONER

JOMHN H, KOZAK
EXECUTIVE SECRETARY

MEMORANTDUM

TO: The Honorable Ken %echl r

FROM: Emily A. Spiele{ii
Commissioner ‘Tff

DATE: Novemnber 29, 1989

RE: Amendment To Emergency Rule:

Enforcement of Reporting and Payment
Requirements," Title 85, Series 11.

Concurrently with the filing of this emergency amendment to the
emergency legislative rule heretofore filed on September 19, 1988,
the Division of Workers' Compensation, Department of Health and
Human Resources is filing a proposed legislative rule Zfor the
Legislature's rule making committee's review. Certain changes have
been made in that proposed rule as a result of comments received
upon it during the public comment period. In order to kesep the
emergency version of this legislative rule consistent with the
changes to the proposed permanent legislative rule, the division has
made similar changes to the emergency rule.

an explanation of those changes is contained in the attached
copy of my memorandum to you under date of November 29, 1989. In
addition, we have included in the materials being filed here a copy
of the modified rule showing strike +throughs of language being
deleted and underlinings of language being added. A clean copy of
the rule is, of course, also included. You will note that the
changes that have been made are in subsections 7.1, 16.2, and 16.5.

Thank vou for yvour assistance 1n this matter.




FISCAL NOTE TOR PROPOSED RULES

Rule Tirle: Enforcement of Reporting and Payment Requirements

Type of Rule: X Legislative Interpretive Procedural

Agenay: Division of Workers' Compensation

Department of Health and Human Resources

Address: Attn: John H. Kozak, Executive Secretary

601 Morris Street - R
Charleston, West Virginia 25301 ..

ANNUAL : FISCAL YEAR

Effact of Proposed Rule : Increase Decrease : Current Next Thereafter

Estimated Total Cost ; §92,576 ; 30 §$92,576§$82,576; $82,537¢
Persconal Services ; 36,576 z o : 36,576§ 36,5762 36,576
Current Expense ,j 46,000 ; 0 : 46.0002 46,000; 4,000
Repairs and Alterations_z Q ) ; 0 ; 0. ; 0 _; o
Equipment ; 10,000 ; o ; 10,000; 0 ;_,O
Other , ; ... . ; 0 i 0 z 0 ; D

Explanation of above estimates:

Initially, it should be noted that the division of workers' compensation
has requestied that the Governor increase its spending authority in the
categories of personal services, employee benefiis, current expenses, and
egulpment so that funds already in the division's special revenue account
will be expended during the current fiscal year in order to implement

this rule. Once the @&ivision's cgurrent fiscal year expenditures are
permitted to increase, the sums shown above will decrease to zero ($0).
In ‘the original filing, the division had intended tc utilize already
appropriated funds for the implementation of this rule. However, changes
in the demands upon the division's budget as well as a decision to
utilize attorneys from the 0ffice of the Attorney General has caused this
intenticn to be modified.. OFf the $36,576 shown above as for perscnal
expenses, $26,%32 isg for the annualized cost of adding a Clerk IIT and a




Paralegal to the division's personnel complement. The remaining $10,044
iz for employee benefits for these two new positions agaln on an
annualized basis. Of the $46,000 in current expenses, $1000 is for the
cost of office supplies and the remaining $45,000 is for reimbursement of
the Office of the Attorney Cenerxal for the annualized expenses for two
attorneys and one secretary te be assigned by that office to <this
project. The remaining $10,000 is for automation equipment and software

for the use of the division's employer relations section where the
project will be centered. _ . . e

Objectives o these rules:

Lo provide standards and procedures for the determination of delinguency
and defauit on the part of employers in regard to the payment and
reporting reguirements under the Workers' Compensation Act and rules Ior
the enforcement and collection of payments and reporis owed to the
divlision and of cther reguirements. .

Explanation of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Government.

The rule will allow the agency to collect the sums owed to it and to
others under the workers' compensation laws of the state. Since the
agency 3is in financial _difficulty regarding . its reserve deficits,
collecting pavments from the some 5,000 orf more delinguent employers
will aid the economic status teo the division.

B. Economic Impact on Political Subdivisions; Specific Industries;
Specific Groups of Citizens.

By ensuring that all employersz pay their fair share of the premiums
and other costs associated with the agency, the rule will assist the
agency in fulfilling its duty to keep its premiums at the lowest
possible rates consistent with the maintenance of a solvent fund and
of a reasonable surplus. Empleovers which have heretofore been able
to resolve disputes over their defaults by casual discussions with
officiales of the division will no longer be able to resclve their
defaults in that manner. The rule implements the statute's
requirement £for a hearings process so that resoclution of the
Jefaulted or terminated employer's debis to the division will occcur
in a2 public, due process oriented forum. This will necessarily
involve additional costs to the employer who is in default or who has
been terminated. Such costs will involve expenses for attorneys and
the other costs normally asscciated with litigation.

C. Ecconomic Impact on Citizens/Public at Large.

The rule will insure that all beneficiaries o¢f the division of
workers' compensation have their 3ust and proper claims paid and that
all amployers will pay their fair share of those costs with a minimum
amount of cost shifting to payving employers due to defaulted
employvers failing to pay their obligations.




Date: November 29, 1889

(e ¢-(i¢ ( /(/ </7L*/?/&/Ce_____

Emily A. Spie7br, Commiéi;bner
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October 27, 1989

Mr, John Kozak

Executive Secretary
Workers' Compensation Fund
601 Morris Street
Charleston, Wv 25301

Emergency Rule-Enforcement of Reporting and Pavment Requirements

Dear Mr. Kozak:

As a member of the Workers' Compensation Committee of the
Contractors Association of _West Virginia, I have had the
opportunity to review the emergency rules promulgated by the
Workers' Compensation Fund for Tesolution of the longstanding
delinquency problem which exists in that agency. T understand
the comment pericd closed October 24, but I wanted to make my
comments anyway, since I directed the division responsible for
collection for five years. B o ) '

My general comments are as follows:

1. All of the elements provided for in your enforcement
procedures are a matter of statute or regulation. During my
tenure . as director, we asked several times for a similar
document to guide our collection efforts. I applaud the
effort to provide an organized, cohesive guideline fer the
employees charged with the collection process.

Z. Your estimate of delinquent accounts is too low. Unless
there has been a radical improvement in the techniques for
identifying delinquency, you will be required to complete a
manual inspection of the £file of every account in the
Workers' Compensation Fund to determine whether they are
delinquent. The accuracy of the information contained in
the computer system, while vastly improved since we changed
the design in 1983 or 1984, is still not accurate enough to
rely on for delinquency determination purposes. In my
experience, at least two out of three accounts which we
reviewed were found to be delinguent in some form. A4s a
result, vou will have severe difficulty in identifying all
the delinquent emplovers by the deadline you have imposed
(March 31, 1990), let alone in calculating the amounts due

and beginning the process of resolution. If the deadline
for making a collection attempt means only identifying
delinquent accounts and mailing a letter, it may be

possible, .

W, VA WURKERS' COMPENSATION
FUND
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3.

The process is teoo cumbersome if you require a hearing in
every case. In many instances, the delinquencies you
discover on ah employers zccount will be minor. Delinquency
caused by an occasional late report, small underpayment, or
check returned by the bank, should not result in the need
for a hearing to determine the penalties which should be
assessed even if not resolved within the time specified to
avoid technical default. If the default was minor, the
penalty should be minor. The combination of a collection of
interest by the Fund, waiver of all or part of the claims
penalty, and the risk of substantial civil liability should
be adequate penalty in a majority of the cases. In those
cases where an emplover has a history of delinquency leading
to default, then the Fund should move with all haste to
impose all available penalties. I suppose the point of my
comment is the procedure appears to be setup to require a
hearing and then assess the maximum penalties in all cases.

In most cases, the full brunt of these penalties is simply
net equitable and the administrative responsible for
conducting these hearings is an unnecessary burden to the
Fund. B T - o T :

If you have ever manZged your own business, or another small
business, you are aware of circumstances where an employer
has to choose between meeting payroll, paying suppliers, or

meeting tax obligations. Cashflow problems, especially in
seasonal businesses, often are the reason behind an
employers delinquency. Since the continued existence of the

employer benefits the State and the Fund, it seems the role
of “the Agency should be to recognize facts, and assess
penalties accordingly while assisting in assuring the small

companies survival. T don't understand why the Fund is not
willing to make a decision on assessment or waiver of
penalties according to individual circumstances. In many

cases, the employer would simply pay the penalty assessed.
By necessitating a hearing before resolution of most cases,
you are greatly expanding the amount of time necessary to
resolve each case. : , :

The requirement that an employer apply for a five year
limitation is too cumberscme. The procedure in place while
I was director was to limit all audits to five years, unless
the auditors review indicated evidence of prior problems.
In that case, we had to obtain the Commissioners permission
to do an audit beyond five years. The other extreme of
requiring an application for a limited audit period seems
unnecessary. The Fund's own regulations only require
maintenance of employer records for five years. Why place
the Fund in the undesirable position of doing audits for as
many as fifteen years (from 1974 when the changes were
enacted, to the present). It is another obstacle to meeting
your March 31, 1990 deadline.
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6. I reviewing the Administrative Procedures Act, it was our
understanding of a few years ago that the Fund must make a
decision before. a hearing could be set. We wused the

employer's record as the basis of evidence, made our
decisions, issued the crders, and then set hearings when the
employer wanted tc protest the assessment, I don't
uncderstand why the Fund doesn't simply make assessments and
stick to them, and oconly require hearings where there is a
dispute on the amount of penalties. Many delinquent
employers would be happy to pay the premium and interest,
have their claims losses wailved or reduced, and take their
chances on civil 1lizbility. I don't know where the Fund is
going to find the staff to proceed with all the hearings
that will be required as the regulation is now written, and
the stipulation process adds another administrative
requirement that delays the resolution of delinquencies.

7. Rule 7.1 seems to allow resolution of delinquency without
paymnent of interest. We were advised by staff. attorneys
that interest was regquired on all past due premium,.
Further, assessment of interest ensures some penalty for -
late filing. 1If you don't include that interest penalty you
are simply extending the £filing deadline by thirty days.
Also, Rule 7.1 creates an interest payment requirement for
the Fund on reimbursement to employers. I am not aware of
any statutory requirement that the Fund pay interest, and I
think this adds another administrative burden to the Fund.

Again, I think the promulgation of rules to guide the
process 1s a positive step. My interpretation of the rule, as
written, is that 1t removes the burden of decision making from
the Fund, and forces the employer to submit to a hearing and
prove they are entitled tc some relief. T am well aware of past
abuses of the process, however, 1 remain convinced that the
properly exercised judgment of the auditor, reviewed by an
appropriate supervisor or manager, is more than enough protection
for the Fund in collecting amounts due, without the necessity of
a hearing. I recognize the need for equal enforcement of the
law, and hope thet all Commissioners, Directors, or other Agency
personnel would avoid abusing the process by cutting deals for
political purposes,

I appreciate the opportunity to air my views., If you wish
any further input, please let me know.

Sincergly,
MBAQQ&'\
Fred Dillon

W
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DATE:

TO:

FROM:

LEGI

1.

[N

Hovember 23, 19895

IEGISLATIVE RULE-MAKING REVIEW COMMITTEE ,
Emily A. Spieler, Commissioner x
Division of Workers' Compensation CZ;
Department of Bealth and Human Resoukces

SLATIVE RULE TITLE: Enforcement of Reporting and Paymenlt Recuirements.

Authorizing statute (s) ciltatlion West Virginia Code, §523-3-1, 23-2-5,
23-2-9, 23-1-13, 23-4n-6, 295-3-3, and 5F-2-2(a)(1il) & (12).

. Date filed in the State Register with Notice of Hearing:
September 19, 1889.

b. What other notlce, including advertising, did you give of the
hearing?

Copies of the proposed rule and oif. the notice of hearing were
distributed to representatives of the different employers’
organizations that have historically been involved with issues
relating to the workers' compensatlon fund.

c. Date of hearing (s): Tuesday, October 24, 1989.

4d. Attach list of persons who appeared at hearing, comments
received, amendments, reasons for amendments.

Attached: Yes. No comments received:

a. Date vyou filed in the State Register the agency approved
proposed Legislativé Rule following public hearing: (be exact)

Thursday, November 30, 1889.

=

f. Hame and telephone number of agency person to contact for

additional infermation:
T John H. Kozak, Executive Secretary, 34B8-0475.
If the statute under which you promulgated the submitted rules reguires
certain findings and determinations to bhe made as a condition precedsnt
te their promalgatien:

a. Give the date upon which you filed in the State Register a
notice of the time and place of a hearing for the taking of
evidence and a general descripiicn of the issues to be decided.

Not applicable.

b. Date of Hearing: --




on what date did you file in the State Register the findings
and determinations required . together wilth the reasons
therefore? : - -

Bttach findings and determinations and reasons:

attached --

- - . R R S o~

O
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WORKERS' COMPENSATION FUND

501 MORRIS STREET
CHARLESTOMN, WEST VIRGINIA 25301

GASTOM CAPERTON TELERPHOME (304) 348-0475 EMILY & SPIELER

GOVLKMOR COMMISSIOMNER

JOHN H. KOZAK
TO: . .. The Honorable Ken Hechler EXECUTIVE SECHETARY

Secretary of State.—

/
FROM: Emily A. Spieler/
Commissioner Lﬁ?//

DATE: November 29, 1989

RE: Responses To Comments Recelved buring Public
Comment Periocd On Proposed Leglslative Rule:
"Enforcement of Reporting and Payment
Feguirements," Title 85, Sexries 11.

The "Notice Of Public Hearing On A Proposed Rule" which was
filed with the Office of the Secretary of State cn September 19,
1989, scheduled a public hearing for the recelpt of written
comments on this rule for Tuesday, October 24, 1989. The notice
indicated that comments could also be mnalled to the offices of
the Diwvision of Workers' Compensation.

Prior to and at the public hearing, no written comments were
recelved or flled on this vroposed legislative rule. However, on
October 31, 19%8%, written comments were received from Mr. Fred
Dillon by letter dated Qctober 27, 1289, Although technically
late, the division has .elected to include the written comments
and %o respond to them prior to the submission of the proposed
leglislative rule to the Legislature's rule making committee and
Lo the Qifice of the Secretary of State.

Following are the codifmiénts recelved from Mr. Dillon along
with the division's responses.

"i. 211l of the elements provided £for 1n vour enforcement
procedures are a matter of statute or regulation. During my
tenure. as director, we asked several times for a similar document
to guide our ccollecticon efforts. I applaud the effort te provide
an organized, cohesive guideline for the emplovees charged with
the collection process.™ .




The Hon. Xen Hechler . o _
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No response is necessary to this comment other than to agree
that the absence of a rule in thls area has hindered the
effective collection of payments and reports due to the division.

"2, Your estimate of delinguent accounts is toc low.
Unless there has been a radical improvement in the technigues for
identifying delinguency, vyou will be required <to complete a
manual inspection of the file of every account in the Workers!
Compensation Fund to determine whether they are delinguent. The
accuracy oifi the information contained .in the computer svstem,
while vastly improved since we <c¢hanged the design in 1983 or
1584, is still not accurate enocugh to rely on £for delinguency
determination purposes. In my experlence, at least two ocut of
three accounts which we reviewed _were found to be delinguent in
some form. As a result, you will have severe difficulty in
identifying all the delinguent employers by the deadline you have
imposed {(March 31, 1990), let alone in calculating the amounts
due and beginning the process of resolution. If the deadline for
making a collection attempt means only identifying delingquent
accounts and mailing a letter, it may be possibkble.™

The estimate of delinguent and defaulted accounts was taken
from the employver relations secticn of the division and
represents that section's best gueszs at the number of affected
accounts. While that gugss may bDe wWrong, subsegient events can
be taken into account under this rule without difficulty.
Subsection 16.1 merely presents the dlvision's current view of
the scope of the problemn and does not prevent the division to
enlarge its collections efforts if subseqguent review indicates
that . there are meore -delinguent and defaulted acccunts.
Subsection 16.2 has been amended to take into account this
comment's concern that there exists a2 much larger number of
affected accounts by requiring that notices of the delinguency or
default be given to the employer within sixty (60) days of the
division's discovery of the delinguency or default. Also,
subsection 16.5 has been amended to extend the March 31 target
date to June 30, 1990, or as soon thereafter as is possible.
This date concerns the division's intention to have all the
delinguent and defaulted accounts under some form of collection
effort by the target date. The date is not intended toc be an
absolute deadline or to be akin to a statute of limitations after
which collections efforts would be barred. Rather, 1its purpose
is to inform the public of the division's plans to eliminate this
backlog. Such plans are always subject to revision 1f later
circumstances indicazte that the target deadline can not be met.

"3. The process is too cumbersome if you reguire a hearing
in every case. In many instances, the delinguencies you discover
on an employers account will be minor. Delinguency caused by an
occasional late report, small underpayment, or check returned by
the bank, should not result in the need for a hearing to
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November 29, 1989
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determine the -penalties which should »e assessed even if not
resolved within the time specified to avoid technical default.
If the default was minor, the penalty should be minor. The
combination of a collection of interest by the Fund, waiver of
all or part of the claims penalty, and the risk of substantial
civil 1iability should be adeguate penalty in a majority of the
cages., In those casgses where an emplover has a historv of
delinguency leading to default, then the Fund should move with
all haste to impose all available penalties. I suppose the point
of my comment is the procedure appears to be setup Lo reguire a
hearing and then assess the maximum penalties in all cases. In
most cases, the full brunt of these penalties iz simply not
egquitable and the administrative zesponsible [sic] for conducting
these hearings is an unnecessary burden to the Fund."

West Virginia Code, §23-2-5{£), reguires that an
administrative hearing be convened uron the emplover's
application for reinstatement following a default or terminaticn.
As stated in the code, "The commissioner shall, upon written
application for reinstatement filed by an employer, order that an
administrative hearing »be held prior to reinstatement to
determine the terms of repayment of all delinguent premliums,
premiun deposits and ageorued interest, and the extent to which
interest and claims losség may be walved....” {Emphasis added).
This provision 1is mandatory and not discretionary with the
commissioner. Subsection 13.6 allows the employer to walve this
adminigtrative hearing if the employer agrees to pay the full
amount asserted by the division Lo be due to it as premium,
premium deposit, and penaltlies {interest and claimz losses).
Similarly, under subsection 13.7, the employer may walve an
administrative hearing if it enters into stipulations of fact
with the division's legal representative. If the total amount
asserted to be due the division in a given case is egqual to or
less than $50,000, then the stipulation may be submitted directly
to the commissioner for acceptance, refusal, or medification.
The stipulation may include a wailver of all or part of the
penalties provided for by the statute. However, the commissioner
is not bound by that stipulaticon and may reject it and either set
the matter for hearing or urge the parties +to modify the
stipulaticn. The employer .can then modifyv the stipulation or go
on to hearing. The purpose of requiring administrative hearings
is not only to provide the employer with its due process rights,
but also to make sure that the public has confidence in how the
workers' compensation laws are being ilmplemented. only a fully
public process can accommodate both of these concerns., Hence,
the restrictions placed upon both the division and the employer
for the waiver of the hearing are narrow and insure that an
adeguate public process will be used when a hearing is not held.

The division's reading of the status causes 1t to conclude
that the Legislature intended that the beginning place for a
review of an application for reinstatement would be that all of
the premiums, premium deposits, and all of the penalties would be
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owed except as provided for by subsection 13.4.a which repeats
the language found in the code at subsection 5(f), article 2, in

the first proviso of that subsection. It is the burden of the
employer to come forth with evidence as to why the penalties
should be reduced or eliminated. The statute sets out sixz (6)

general principles for the walver of penalties which principles
are restated at subsection 12.5 of this rule. Those principles
encompass the factors set out in the comment as to when, in the
commenter's opinion, penalties should be walved or reduced. The
comment's concern for the use of equity in deciding whether to
reduce or walve a penalty is thus provided for by the statute and
the rule. . i . . -

"4, If you have ever managed your own business, or another
small business, you are aware of circumstances where an employer
has to choose between meeting pavrell, paying suppliers, or

rieeting tax obligations. Cashflow problems, especially in
seasonal businesses, often are the reasons behind an employvers
delinguency. Since the c¢ontinued existence of the employer

benefits the State and the Fund, it seems the role of the Agency
should be to recognize Zfactis, and assess penalties accordingly
while assisting in assuring the small companies survival. I
don't understand why the Fund 1s not willing to make a decision
on assessment or walver of penalties according to individual
clrcumstances. in many cases, the employer would simply pay the
penalty assessed. . By necessitating a hearing before resclution
cf most cases, you are greatly expanding the amount of time
necessary to regcelve each case."

This comment essentially repeats the concerns expressed in
comment number three (3). The response to that comment is
appropriate here as well.  The division reiterates, however, that
an individual employer's problems will be looked at under either
the hearings process or the stipulaticn process. In either
Situation, the division would employ the six (6) criteria of
subsgsection 13.5 of the rule to weigh the employer's evidence and
to guide the commissioner's exercise of discretion.

"5. The reguirement that an employer apply for a five year
limitation is too cumberscme. The procedure in place while I was
director was tc 1limit all audits %o five years, unless the
auditors review indicated evidence of prior problems. In that
case, we had to obtain the Commissioner's permission to do an
audit beyond f£ive vyears. The other extreme of reguiring an
application for a limited audit period seems unnecessary. The
Fund's own regulations only reguire maintenance of emplover
records for five years. Why place the Fund in the undesirable
position of doing audits for.as many as fifteen vears (from 1974
when the changes were enacted, to the present). It is anocther
obstacle to meet your March 31, 1990 deadline."
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West Virginia Code, §23-2-5(f), 1in the second proviso,
states that "the period for which such penalty is assessed may be
limited to a period of five (5) years immediately preceding the
date of the commissioner's receipt of the employer's application
for reinstatement." {Emphasis added). This limitatlion is
discretionary with the commissioner. Hence, the rule at
subsection 13.4.b, notes the existence of this discretionary
authority and permits the emplovyer o reguest that the
commissioner exercise that discretion. However, the discretion
1s not unbhounded. Rather, the discretion 1is to be exercised
under the guidance of the six (6) principles stated in subsection
13.5. Agalin, the sgtarting place is that all penalties are owed
by the dJdelinguent or defaulted employver and the burden is upon
the employer to demonstrate why the commissioner should walve all
or part of that penalty. As _stated above, the financial
clroumstances of the employver, as well as the size of the
enterprise, can be taken into account by the commissioner under
the =ix (&) criteria.

"5, In reviewing the Administrative Procedures Act, it was
our understanding of a few years ago that the Fund must make a
decision before a hearing could be set. We used the emplover's
record as the basis of evidence, made our decizions, issued the
orders, and then set hearings when the employer wanted to protest
the assessment. I don't understand why the Fund doesn't simply
make assessments and stick to them, and only reguire hearings
where fthere 1s a dispute on the amount of penalties. Many
delinguent employers would be happy to pay the premium and
interest, have their claims losses waived or reduced, and take
their chances on civil liability. I don't know where the Fund is
going to £ind the staff to proceed with all the hearings that
will Dbe reguired as the regulation is now written, and the
stipulation process adds another administrative reguirement that
delays the resolution of delinguencies."

The division's initial demand for payment is to include all
of the amounts claimed to be owed to the division by the
defaulted or terminated emplover. If the emplover agrees to pay
this amount, then the matter will be ended. If, however, <the
employer wishes to contest the manner of calculation of the
amounts asserted to be due, or wishes to obtain a waiver of all
or part of the penalties, or wishes to contest another relevant
and material matter, then a hearing would be scheduled uniess the
emplover and the division's legal representative agree to a
stipulation. Subsection 13.9 provides for the manner of
presentation o©of the division's case-in-chief. Finally, the
conducting of hearings will be a time consuming and resource
consuming process. However, +this point is applicable to all
administrative hearings procedures and is a necessary component
of assuring that an employer's due process rights are protected
and that the public's 1interest in a fair and impartial
application of the law's is _assured. = The division is making
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arrangements with the 0Office of the Attorney General for legal
representation in all collecgtion . matters including the
representation of the division's interests during administrative
hearings. It. is hoped that once collections efforts are fully
underway that the expenses asscociated with the use of the
Attorney General's office's attorneys will bhe defraved through a
contingent fee arrangement between the division and that office.

n7. Rule: 7.1 seems to allow resolution of delinguency
without payment of interest. We were advised by staff attornevs
that Iinterest was reguired on all past due premium. Further
assessment of interest ensures some penalty for late filing. If
vou don't include that interest pefialty vou are simply extending
the filing deadline by thirty days. Also, Rule 7.1 creates an
interest payment reguirement for  the Fund on reimbursement to
employexrs. I am not aware cof any statutory regquirement that the
Fund pay interest, and I think this adds another administrative
burden to the Fund.™

The division has amended subsection 7.1 to make clear that
the interest regquired by West Virginla Code, §23-2-13, shall be
asserted to be due to the division by a delinguent employer. The
reguirement that the division pay interest is applicable only
under subsection 7.1. There the rule is. setting £forth a
mechanism %to protect the solvency of the workers' compensation

be owed to the division i1f the employver wishes to contest the
amounts of premiums or premium deposits asserted to be due or the
accuracy and completeness of any reports relied upon by the
division. While this dispute is being resolved, the full amount
is on deposit and drawing interest so that the workers!'
compensation fund will not be prejudiced by the delav if it 1is
later determined that the £full amount asserted to be due is
accurate. However, 1f the division's assertlion 1s later found to
be in error, then it is only £air that. the employer not only
receive a refund of the principal amount but alsc that porticn of
the interest attributable to the refunded amount. To do
otherwise would be an unijust enrichment of the division to the
prejudice of the employer.

This concludes the division's response to comments recelved
upon this legislative rule. Should either vour office or the
Legislature's rule making committee have any further guestions or
concerns, please let us know..




