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- and Payment Requirements

THE ABOVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECOME EFFECTIVE UPON
FILING. - .

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

Justification for Emergency Filing - In accordance with West Virginia Code, 2 298~3=15{g}, this
r.‘ule has been filed as an emergency rule in order to prevent substantial harm to the pablic
interest. At the time of the filing of this rule, it is estimated that there are five thousand
(5,000) delinquent employers each of wham is subject to the provisions of the Act for the
collection of the sums and reports owed. Until the promulgation of this rule, however, the
Fund has rot had in place any procedure for the collection of those sums and the cbtaining of
those reports. Indeed, the exact amounts owed and the chances of recapturing a portion of

those amounts is unknown. The lack of such procedures has led to an artibrary and capricious
collection of sane of the sums owed in a few instances and the lack of enforcement in others.

In addition, the collection efforts have transpired with a complete lack of public accountability
so that the public can not be assuwred that the sums owed and the reports due are being collected
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in an efficient yet fair manner, Fus:ther, the Act specifically recuires that a hearing
mechanism be developed for the processing of reinstatement applications. Such a hearing
procass had not been daveloped until the promilgation of this rule. The Fund has
experienced severe financial difficulties in recent years due to a nmurber of prcblems
One such problem has been the lack of the procedures set forth in this rule. In order to
stop these substantial harms to the public interest from continuing it is the judgement
of the Cammissioner that this rule must be pramilgated on an emergency basis,
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The Honorable Ken Hechler
Secretary of State

State Capitol Building
Charleston, W. Va. 25305

Dear Secretary Hechler:

RE: Filing of Emergency Legiflative Rule, Title 85, Series
11; "Enforcement of Reporting and Payment
Requirements,"Division Of Workers' Compensation."

Pursuant to West Virginia Code, §5F-2-2(a2)(12), please
consider this letter to be my written approval of the above
noted emergency legislative rule.

With much appreciation for vour assistance in this matter,
I remailn

Very truly vyours,
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Taunja’Willis Miller
Secretary

TWM/jhk



Femnme

. e

FISCAL NOTE FCR PRCOPOSED RULES.

-y,
’ £ I ’.
fule Title: ,-'Lorczﬂm&_h af F{e;:ow}--rhg and Rayment T"ﬂr’l** P R R

Type of Fuile:  w Tegislative T terwret_ve
B B - ‘E—?—" a iil
Workers® Compensation
fuerey — COZH’SS’OEEf;_i

Charieston; ACZAK, FExsecutive

TTEecretary

e ==

ANMUAL FPISCAL, YEAR

1. Effect of ProgoSed Rule| Increase Decrease| Curxenmt — Next Thereafter
i -
””” N . Lo 5 s
IS ok = [
M:tm*bal"bulh OSu,, $ g S a 4 0 0

Currzent Exgense -

2. Explanaticon of 2bove egtimstes:

Funds for the enforcement of repo*t* g and Day?e t’réquirements
are already gontained "in the agancy's budget. )
1. Cojectives of these rules: e . N
T2 provide standards and. proczdurss £or She determination of
Gelingiency and default on tHe par- ci employers in regard to
the payment and rsporting reguirements under the Workers!
Compensation Act and rules fo* the enforcement of collecticn of
payrencs owed and of other reguirements. ’




4, Explanzcion of Overall Econcmic Imkact of Proposed Rule.

- - e : H - = -- gy - - B - T -

A, Eoconouic InmpeEct onTStats Government.
The rule will zllow the'agéhcy,ﬁo'co*lQCt the sums cwed o 1i and
to others. 8ince the agency is in financial difficulty regarding
its reserve deficits. and operating losses, collecting payments fron
the some 5,000 delinguent emplovers will aid the ecomomic status of
the agsncy. I - —-——

3. Bcormud pact & Political Sukdivisions; Specific Industries:

Specifi s of ditizens. L B : .

By ensuring 1 emnployers pdy thelr fair share of the premium
and other._ ¢ coiated with the agancy, the vaWe will assist
the agency 1ling its duty to keep its premiums at the lowest
possible rax ;stegt,w‘th ﬁhe ma;ntenaﬁceWQL a solvent Fund and
cf a reasonab plus.

C.
The rul 1 rand De.heJ....c,.a*‘.Les have their just
and pro L s i 8 pay their fair share
of those costs witl oSt shict;ng ple paying
employers. due to defaulted employérs £ailind in thair obligations.

Date:

3

rized E ep*es..r ztive

e




TITLE 85
EMERGENCY RULE
WEST VIRGINIA LEGISLATIVE RULE
DEPARTMENT OF HEALTH AND HUMAN RESCURCES
DIVISION OF WORKERS' COMPEMSATION

SERIES 11
Enforcement of Reporting and Payment Reguirements

§85-11-1. General.

1.1. Scope - This legislative rule provides for the
determination of delinguency and default on the part of
employers regarding reporting and pavment reguirements, for the
enforcement of collection of payhents from those reguirements,
and for enforcement of other reguired payments.

1.2. Authority -~ West Virginia Code, §823-3-1; 23-2-5;
23-2-9; 23-1-13; 23-4A-6; 29A-~3-3; & 5F-2~-2{a)(1ii) & (12).

1.3. PFiling Date -~ September 19, 1989,
1.4. Effective Date - September 19, 19389,

1.5. Pursuant to West Virginia Code, §5F-2-2(a)(12), this
legislative rule has received the written consent of the
Secretary of the Department of Health and Human Resources.

1.6. Justification for Emergency Filing - In accordance
with West Virginia Code, §292-3-15(g), this rule has been filed
as an emergency rule in crder to prevent substantial harm to the
public interest. At the time of the filing of this rule, it is
estimated that there are five thousand (5,000) delinguent
emplovers each of whom 1s subject to the provisions of the Act
for the collection of the sums and reports owed. Until the
promulgation of this rule, however, the Fund has not had in
place any procedure for the collection of those sums and the
obtaining of those reports. Indeed, the exact amounts owed and
the chances of ~recapturing a substantial portion of those
amounts is unknown. The lack of such procedures has led to an
arbitrary and capriciols division between the collection of some
of the sums owed in a few instances and the lack of enforcement
in others. In addition, the collection efforts have transpired
with a complete lack of public accountability so that the public
can not be assured that the sums owed and the reports due are
being collected in an efficient yet fair manner. Further, the
Act specifically regquires that a2 hearing mechanism be developed

for the processing of reinstatement applications. Such a
hearing process had not been developed until the promulgation of
this ruale. The Fund has experienced severe financial

difficulties in recent years due to a number of problems. One
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such problem has been_ _the lack of the procedures set forth in
thig rule. In order to stop these substantial harms to the
public interest from continuing, it 1s the judgement of the
Commissioner that thils rule must ke promulgated on an emergency
basis.

§85-11-2. Definitions.

2.1, As used in this rule, the following terms, werds, and
rhrases have the meanings stated unless in anyvy instance where
such term, word, or phrase is emploved the context eXpressly
indlcates . that ancother meaning is intended.

2024 The Tterm "Act" means the workers' compensation laws
of the State of West Virginia which are codified at chapter 23
of the Code of West Virginia.

2.3. The terms "Code of West Virginia" and "West Virginia
Code" mean the West Virginla Codes of 1931, as amended.

2.4. The term "Commissioner" means the West Virginia
Workers' Compensation Commissioner as provided Zfor by West
Virginia Code, §23-1-1. - } ,

2.5, The term "default" means the fallure by an emplover
which has not made a pavment or filed a report due by it under
the Act and which has recelved a subsectlon 3.3 delinguency
notice of 1ts failure but has further falled toc make the pavyment
or f£ile the zreport within the time period gpecified bv the
notice. For the purpeses of this definition, the emplover may
be a regular subscriber to the Fund or a self-insured employer
and either an employer required to subscrike to the Fund or an
electing employer. T : )

2.6, The term "electing employer" means an employer which
iz not required to subscribe toc the Fund but which chocses to do
so0 as provided for by West Virglnia Code, §23-2-1,

2.7. The term "emplovee" has the meaning ascribed to that
term by West Virginia Code, §23-2-la.

2.8. The term "employer" has the meaning ascribed to that
term by West Virginia Code, §23-2-1, which includes, but is not
limited to, any  individual, firm, =~ partnership, limited
partanership, copartnership, jolnt venture, assoclation,
corporatlion, organization, recelver, estate, Ltrust, guardian,
executor, and administrator. It is expressly noted that this
definition is bkelilng examined and re-evaluated and that it is
likely that the definitiocn will be explicitly expanded in the
permanent version of this rule.
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2.9. The term "Fund" means the West Virginla Workers'
Compensation Fund, including the surplus fund, created by West
Virginia Code, §23-3-1, as well as the “Disabled Workers' Relief
Fund" created by West Virginia Code, §23-44-1. ,

2.10. The term "payment" means any amount of money owed by
an employer to the Commissioner by reascn of the operation of
any provision of the Act or the wvaricus rules promulgated by the
Commissioner.

2.11. . The term "premium" mesans the money due Efrom an
employer to the Fund as the result of the pericdic assessment by
the Commissiocner under the various provisicns of the Act in
order to establish, maintain, and replenish the Fund.

2.12. The term "premium deposit" means the amount of money
an emplover i1s réguired to pay as an advance upon premiums
pursuant to West Virginia Code, §23-2-5(a).

2.13. The term'”Self—igsure:” means an employer who has
elected +to provide its own system cof compenSQtion to its
employvees under any oy all of the variocus provisions of the Azt

allowing that optlion.

2.14. The term "this rule" means the present emergency
legizlative rule which 1s designated in the captlon hereof as
Title 85, Series 11, and titled "Enforcement of Reporting and
Payment Reguirements." .

§85-11-3. Emplover Delinguency and Default c¢r Termination.

3.1. Dellinguency - an employer shall be declared to be
delinguent Dy the Commissioner 1if any one or more of the
following omissions occurs.

3.1.a.. The employver falls to timely pay its premium.
Premiums shall bé& paid guarterly on or before the last day of.
the menth following the end of the quarter.

3.1.b. The ermployer fails teo maintain an adegquate
premium deposit. Increasés in premium deposits, when necessary
to be made, must be reaemitted with the applicable gquarterly
premium. . , S o

3.1.c. The emplcver falls to timely file a payvroll
report which report shall be dus on or hefore the last day of
the month following the end of each guarter and which report
shall be filed with the guarterly premium.

3.2, No employver will be declared delinguent or be

assessed any penalty for such delinguency if the Commissioner
determines that such delinguency has been caused by delavs in

page 3




R ——————————————————————————————————

85 C.8.R. 11

the administration of <the Fund, incldding the commission of
errors by the TFund. An emplover may demand an administrative
hearing on this issue which Thearing, if granted. by the
Commlsgioner, shall be conducted as prov1ded for in section 14
of this rule. T

3.3.  Notice - Within sixty (80) days of the end of each
guarter, the Commissioner shall, in writing, notify all
delinguent emplovers ¢f their delinguency and the reason
therefor. C - : T

3.4, Contents of DMNotice .- The notice reguired by
subsection 3.3 of this rule shall state the following.

3.4.a. 2 demand that the employer cure its failure
before the end of the thlrd. month follow1ng the end c¢f the
preceding guarter. o : .

3.4.b. A demand that the emplover pay interest if the
delinguency arises from. a. delinguent premium payment or a
delinguent premium depecsit.

3.4.c. An explanation of the legal conseguences of a
default by the employer if the employer 1s one who 1s required
to subscribe to the Fund or an exXplanation of fthe legal

conseguences of termination of any electing employer's account.

3.4.4. An explanation of how the employer may cure
its default or, if the emplover has been terminated, how that
emplover may alsc be rédinstated with the Fund.

3.4.e. A statement that, once the emplover is
declared to be 1n default or has been terminated, the employver's
employees wlll receive written notice of that fact and of the
legal conseduences therect.

3.4.E. An explanation that any perscon, firm, or
corporation, which is regquired by the provisions of the Act to
subscribe to the Fund, and which knowingly fails to subscribe
thereto, or which knowingly fails to make any report {including
a payroll report) or perform any other act or duty required by
the Commissioner (including payments o©of .premium, premium
deposit, or interest) within the time specified Dby the
Commissionexr, shall be guilty of a misdemeanor, and, upon
conviction thereof, shall be fined not more than five thcousand
dollars pursuant to West Virginia Code, §23-1-16.

3.5. The legal <conseguences of a failure to cure a
delinguency by an emplover who 18 reguired to subscribe to the
Fund (which includes a seli-insuring employer) are to place the
emplover in default and to causz the emplover to lose the
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protections of the act and *to incur potential additional
liabilities. -

3.5.a. An employer who loses the protection of the
Act may be reguired to respond in damages at commen law or by
statute for the .injury or death of any emplovee, however
occurring, sustained in the course of employment.

3.5.b. The potential additional liabilities of an
employer include liability to 1its employees for all damages
suffered by reason of personal injuries sustalined in the course
of emplovment caused bv the wrongful actlon, neglect, or default
of the emplover or any of the employer's officers, agents, or
emplovers while acting within the scope of their employment and
in the course of their employment - and also to the pexrsconal
representatives of such employees where death results from such
personal injuries.  Depending upon the type of employer, the
employer may alsc 1lose the right to assert cextain defenses
during the course of a civil action by its employees to collect
such damages. o -

3.5.¢c. The 1l1liabilities described under subsection
3.5.b of +thisg rule are retroactive to Itwelve o'clock p.m.
{midnight) of the last day of the month following the end of the
quarter for which the delinguency occcurs.

3.6. The legal conseguences of a fallure to cure a
delinguency by an emplcver whe voluntarily elects to subscribe
o the Fund are to terininate the election of the emplover to pay
into the TFund and to lose the protections described 1in
subsection 3.5.a of . this rule and tc incur the additional
liabilities descaribked in subsection 3.3.b of this rule.
Similarly, the subsection 3.5.b liabilities are retrocactive on
the same basis as set forth in subsecticon 3.5.c of this rule.

3.7. AN emplover who 1s reguired to subscribe to the Fund
and who does not cure its delinguency and make the payments as
required by the subsectlon 3.3 notice shall be 1n default
without further action by or notice from the Commissioner.

3.8. an employer who woluntarily elects to subserike to
the Fund who does ndt curfe itg delinguency and make the payments
as reguired by the subsection 3.3 notice shall be terminated
from further participation in the Fund without further action by
or notice from the Commissionsr.

8§85~11-4. TFurther Effects &T Delinguency.

4.1. The Commissicner shall not certify to the Secretary
of State of West Virginia that all payments and interest due the
Commissioner by an employer have been made until the emplover
cures any delingquency, default, or termination or until the
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employer has made arrangements satisfactory to the Commiggioner
for that cure or until all. payments and reports due by the
employer undef the RJAct have reen made or arranged for by
agreement with the Commissioner.

A.2. Pursuant to West Virginia Code, 823-2-5%a, thes
Secretary of State shall withheld the issuance  o©f any
certificate of dissclution or withdrawal in the case of any
corporation organized under the laws of West Virginia or
organized under the law: of any other state and admitted to do
business in this State untlil the Secretary of State recelves the
subsectlion 4.1 certification.

§85-11-5. Notice to Emplovees of Delinguent Emplovers.

5.1. Upcn the default or termination of an employer, the
Commissioner shall issue a writtén hnotice to the emplovees of
that emplover. The notlce shall _be in the form prescribed by
the Commissiocner. . S - . ,

5.2. Contents of . Notice - The notice shall inform the
employees of the default or termination of their employer and
the effective date thereof. . The notice shall alsoc inform the
employees o©f the legal conseguences, as 1t affects the
emplovees, of the default or termination of their employer. The
netice shall also contain the following statement which shall be
printed in donspicuous type: "any perscn who shall, prior %o
the reinstatement of the said employer, as hereinbefore provided
for, or prior-—to sixty dayvs after the posting of this notice,
whichever shall first occur, remove, deface, or render i1llegible
this notice, =shall be guilty of a misdemeanor, and, upon
conviction thereof, shall ke fined not to excesd five hundred
{$500.00) dolliars."

5.3. Posting the NWotice - The Commissioner shall arrange
for the posting of the subsection 5.1 notice in a conspicuous
place at the chlef works of the employer, as the same appears in
the records of the Commissioner. . If the chief works of the
employer cannot be found or identified, then the subsection 5.1
notlce shall he posted at the front door of the courthouse of
the county in which the chié&f works are located, according to
the records in the Commissioner's office. A copy of the notice
shall alsc be sent to the Office of the Secretary of State for
rublication in the State Register.

5.4. The Commissioner may reguire any sheriff, deputy
sheriff, constable, or other official of the State of West
Virginia, who may bes authorized td serve civil process, to post
the subsection 5.1 notice and to make return therecf of the fact
of such posting to the Commissioner, and any failure to post any
notice within ten days after he or she shall have received the
same from the Commissioner, without just cause or excuse, shall
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constitute a willful failure or refusal to perform a duty
required of him by law within the meaning of West Virginia Code,
§61-5-28., Any person actually injured by reason of such failure
shall have an action against said official, and upon any
official bond he or she may have given, for such damages as such
person may actually havée incurred, but not to exceed, in the
case of any surety upon sald bond, the amount of the penalty of
salid bond. ) ST T T T

5.5. TFee for Posting - Any official posting the subsectlion
5.1 notice shall be entitled to the same fee as l1s now or may
hereafter be provided for the service of process in sults
instituted in courts of record in the State of West Virginia,
which fee shall be paid by the Commissicner out of any funds at
his or her disposal, but shall be charged by him or her against
the account of the emplovyer to whose delinguency such notice
relates. ' , L . Il LT ’

§85-11-6. Audits of Employers.

6.1. Pursuant to West Virginia Code, §23-2-2{(a), every
employver shall furnish +the Commissioner, upon reguest, all
information regquired by the Commissioner to ascertain or verify
the number of emplovees employed by the employer during a
pertinent pericd, the wages paid to employees during a pertinent
period, any pivments owed toe the Fund, as premium, premium
deposit, interest, fees, or to carry out the various purposes of
the Act. ' ' T T o : i

6.2. In corder to inspect the Iinformation specified in
subsection 6.1 of this rule, the Commissicner may direct that an
agent or emplovee of the Fund audit the bocks and other reccrds
of the emplover during *the reguldr business hours of the
employer or at another reasconable time whether located at the
emplover's place or places of Lusiness or elsewhere and the
employer shall permit the audit to occur and shall cooperate
with the auditors so <%that the awdit may be successfully
completed. . L

6.3. Either as an addition to ©r as an alternative to the
audit permitted under  subsection 6.2 _of  this rule, the
Commissioner may convene an administrative hearing or conduct a
deposition for the purpose of receiving the subsection 6.1
information 1In  testimonial or evidentiary form. The
Commissioner, the Executive Secretary, an i1nspector or a
designated hearing officer may i1issue subpoenas and compel the
attendance of withesses and the production of pertinent hooks,
accounts, papers, records, documents, and testimony at any such
hearing or deposition pursuant to West Virginia Code, §23-1-8.
Any such administrative hearing or depesition shall he convened
and conducted in accordance with section 14 of this rule and the
Commissioner shall have th& right to have any employer or
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ciflicer, agent, or emplovee of any employver examined under oath
or affirmation. A deposition may be held pursuant to this
subsection even 1f a hearing regarding the emplover has nct been
previously noticed or reguested; but, in that event, adeguate
netice of the deposition shall be given to all interested
parties known to the Commissioner.

6.4, The reguest for Anformation provided for by
subsection 6.1, the audlt provided for by subsection 6.2, or the
hearing prov1ded for by subsection 6.3 may be conducted at any
time when necessary to carry out the purposes cof the Act
including when the Commlissioner has good cause to helisve that
the employer may_ be delinguent. such times may be before the
issuance of a subsection 3.3 notice of delinquency, after the
issuance o©of a subsecticn 3.3 notlce of delinguency, bhefore or
after an emplover has defaulted pursuant to subsection 3.6 or
has been terminated pursuant to subsection 2.7 of this rule, or
befere, during, or after the implementation ©f an attempt to
collect or enforce upon the emplover's delinguency as provided
for in subsection 7.2 of this rule.

§85-11-7. Methods of Collection of Payments and BEnforcement.

7.1. Prior to a subsection 3.6 default or a subsection 3.7
termination, an employer may cure its delinguency by paving in
full the amounts claimed to be owed by the Comnissicner or by
£iling a complete payroll report, as may be applicable. 2t this
stage, the amounts claimed to be . owed te the Commissioner shall
not include the amount of any penalty such as claims losses or
interest. In the event that the emplover disputes the amounts
claimed to be owed to the Commilssioner or disputes +the
completeness or accuracy of an alleged Jdelinguent payrcll
report, the emplover may file z petition setting forth the facts
upon which it bases i1ts dispute and may demand that the
Commissioner convene an administrative hearing pursuant to
subsecticon 13.11 and secticrn 14 of this rule for the purpose of
taking evidence to resolve the dispute. Az a part of the
petition, the employer must ray the £ull amount claimed to be
due by the Commissioner. The Commissioner sghall deposit the
payment inte his or her normal interest bearing account. The
Commissioner shall grant such a hearing upon the showing by the
employer of good cause to believe that an error has been
committed by the Fund, otherwise the demand for hearlng shall be
refused. Duxring the time from the Commissioner's grant of the
hearing demanded and until the issuance of an order by the
Commissicner following the hearing which resclves the dispute,
the delinguency of an emplover shall be tolled as being a delay
caused by the administration of the Fund. Following the
issuance of the Commissiorner's order, the time for the employer
to cure. its delinguency will resume until any previously
unexpired days have elapsed. The cOmmLSSLOner 5 order shall be
deemed to he issued on the date it is received by the emplover's
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representative as shown by the return receipt of the United

States Postal Service's certified mail system. The
Commisgsiconer's ordexr resclving the dispute shall bea
interlocutory in nature and shall not be a final order for
appeals purpcses.  During the pericd affected by this

subsection, neither the Commissioner nor any'representatlve or
agent of the Commissioner shail have the authority to walve any
part of any payments owsed to the Fund. The employer can cure
its delinguency only by paying the full amount found to be cwed.
If the Commissioner's order zrules in whole or in part in the
favor - of <the emplover, then the appropriate sum will be
reimbursed to the emplover, together with the interest earned on
that porticn, £rcom the amount previously pald by the emplaver.

7.2.7 Following the default or termination of an emplover,
the Commissioner shall have awvailable to him or her <the
following remedies whlch shall. each be desc;}§§d. more fully

below. . S . . -

7.2.a2. Initiation of a civil action.

7.2.b. Filing of a lien enforceable agalnst all the
rroperty of the employer.

7.2.¢c. Under certaln additlional circumstances, as
specified below, initiation of an action in the Circuit Court cf
Kanawha County to enjoin the emplover from continuing to carry
on the business in which its liakility was 1lncurred or, in the
alternative, to accept a bond from the smplover.

7.2.4. TFiling a clalm in any kankruptcy proceeding or
in a receivership or insclvency proceeding.

7.2.e. Upon recelipt of written application for
reinstatement £iled by the defaulied or terminated emplaver, the
Commissiconer must issue notice of an administrative hearing upon
the delinguency, the cure thereof, and any possible waiver of a
portion of that cure.

7.3. 1In addition to the other remedies set forth here, the
Commissioner may also initiate a proceeding in the name of the
State to distrain  upon any personal property, “including
intangible ©property, of any delinquent emplover. If the
Commissioner has good reason to believe that such property or a
substantial portion thereof is about to be removed from the
county in which it is situated, the Commissioner may initiate a

distraint proceedwng, in the name of the State before <the
employer actually becomes délinguent. In exercising the power
of distraint, the Commissioner shall do so only as provided for
in section 12 of this rule.
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7.4. In =avery case noted in this =ection 7 where a
monetary sum 1s To. be collected, the Commissioner shall include
a demand for interest as specified in section 15 of this rule.

7.5. The remedies set forth in subsection 7.2 and 7.3 cf
this section 7 are descrlbed in greater detall in later sections

of this rale. __ R

§85-11-8. Statutory Lien.

8.1. 2ny payment and interest thereon dus and unpaid under
the Act constitutes a lien enforceable against all of <the
property of the owing employer. By way of example, and not by
limitation, payments owed may Iinclude delinguent premiums,
delinguent premium deposits, claims losses pald by the Fund for
employees, or their dependents, of a delinguent, defaulted, or
terminated emplover, costs of serving or posting notices, and
all other unresclved claims shown upon the account of an
employer by the records in the Commissioner's office plus

interest thereon as calculated under West Virginia Code,
§23-2-13, and section 15 of this rule. The property subjsct to
the lien includes all of  the emplover's real estate, personal
property of all tvpes, and combinations therecf.

8.2. In accordance with West Virginia Code, §23-2-5& and
§38-10¢-2, the Commissioner shall file a wriltten notice of the
subsection 8.1 lien in the office of the clerk of the county
commission of the county in which the property of thz emplover
against whom such llen 1is c¢laimed, 1is situate, or if the
erployer's property is situate in mere than one county, then in
each such clerks' offices in each such county. ~The notice shall
certify the amount of money that is owed to the Fund con account
of the lien from the employer owing the s=same. In addition, a
duplicate original of each such notice shall be filed with the
Qffice of the Secretary of State.

8.3. Pursuant to West Virginia Code, §38-10C-2, the clerk
or clerks of the County Conmlission or Commissions shall, upon
the f£iling of the notice, index the notice in the judgment or
lien docket of his or her cffice against the emplover in favor
of the State of West Virginiaz and the Commissicner. Upon the
satisfaction of such lien, a vproperly acknowledged release
thereof for reccrdation shall bhe delivered to the emplover by
the Commissiocner. Such notice or notices of the lien shall be
supplemented by additional notices from time te time whenever
any additional liablility is incurred by the employver or is
determined by audit or other procceeding.

B.4. Until the lien is docketed as provided for in
subsection 8.3 of this rule, the lien iz enforceable against all
purchasers (including a lien creditor) of real estate or
personal property for a wvaluable consideration except for such
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purchasers without actual notice of the Commissioner's Ilien.
Following the docketing pursuarnt to subsection 8.3, the lien is
enforceable against any purchaser (including a lien creditor)

with or without notice of the Commissioner's lien.
§85-11-9, Civil Actions.

9.1. The Commissioner in the name of the State may
commence a ¢ivil action against an emplover whoe, after due
notice, defaults in any payvment reguired by the act. Such
payments may include, but are not limited to, premiums, premium
deposits, claims losses paild by the Fund, costs and fees of
notices and posting and service  therecf, and interest thereon
for employers in default; or any amounts lawfully owed by
employers who_have been terminated from coverage by the Fund; or

amounts lawfully owed to the Fund by employers who elect to
self-insure. , : o -

9.2. such a c¢ivil action shall be pursued under the
applicable provisions of West Virginia Code, §14-1-1 et seg., or
as otherwise provided Lhy law. " The Commissioner shall bes

represented in such a civil ac¢tion by a representative or
designee of the Office of the Attorney General. It is expressly
noted that the provisions of section 18a, 18b, and 18c of
article 1, chapter 14 of the Code of West Virginla are not
applicable to a subsection 9.1 civil action, but may be used as
1s otherwise proper. o

95.3. Subsection 9.1 civil actiohs shall ke settled or
dismissed only as provided for by West Virginia Code, §14-1-18.
In determining whether tc settle or dismiss such a civil action,
the Commissioner and the Attorney General shall be gulded by the
six equitable considerations set forth at West Virginia Code,
§23-2-5(f), the evaluation of which shall be set forth in the
settlement or dismissal order of the circuit court. The
Commissioner and the ALftorney General shall deviate from those
six eguitable considerations only for good cause which cause
shall be fully described in any settlement or dismissal order of
the cirecult court. 2ll such settlement or dismissal orders shall
be public information and shall not be placed under seal.

9.4. Pursuant to West Virginia Code, §23-2-5%a, if the
judgment entered in a subsectlon 9.1 civil action 1s agalinst the
employer, the emplover shall pay the costs of the action. In

addition, a subsection 9.1 ciwvil action shall be given
preference on the calendar of the court over all other civil
actions. ' '

9.5, Upon obtaining a judghment in any civil action under
this section 9, the Commissioner shall enforce and execute upon
that Jjudgment as _provided for by West Virglnia Cede, §14-1~1 et
seq., or as otherwise provided for by law. any agreement to
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accept less than the full wvalue of the Jjudgment together with
interest thereon shall ke made solely as set forth in subsection
9.3 of this rule and shall be stated in writing which document
shall e a puklic record. o -

§85-11-10. Injuncticons From Carrving On Business.

10.1. In any case when an emplover reguired to subscribe
to the Fund defaults in payment &f premium, premium deposit, or
interest thereon, for as many as two calendar guarters, which
guarters need not be consecutive, and remains in default after
due notice, and the Comnissloner has besen unable to collect .such
payments by use of one or more of the following remedies - a
civil action, enforcement of lien, use of a distraint procedure,
or collection £from a court in a receilvership or insolvency
proceeding, all as provided for by West Virginia Code, §23-2-3a,
and by this rule - the Commissioner may bring an action in the

continuing to carry on the business in which such liability was
incurred. . S - S

10.2. The Commissioner may, as an alternative to pursuing
such an injunction, reguire such a delinguent emplover to file a
bond in the form prescribed by the Commissioner with
satisfactory surety in an amount not less than fifty percent
more -than the payments and interest due. The bond must be
issued by a corporate surety satisfactery te the Commissiocner.

§85-11-11. Recelvership and Inscolvency Proceedings; Bankruptoy.

11.1. In accordance with the provisions of West Virginia
Code, §23-2-5a, 1in case a business subject to the payments and
interest thereon imposed under the 2aAct shall be operated in
connection with a receivership ¢ insclvency proceeding in any
state court in this State, the court under whose direction such
business is operated shall, by the entry of a proper order or
decree in the cause, make provisicns, so far as the assets in
administration will permit, for the regular payment of such
payments as the same beccome due. )

11.2. 1In any such case as 1s described in subsection 11.1,
the Commissioner shall be represented by a designee of the
Office of the Attorney General and the Commissioner may file
such pleadings, mdtions, and other documents and take any other
legal action so as to protect the interests of the Fund during
the pendency and resolution of such case.

11.3, In the event that any emplover which owes any
payment and interest under the provisions of the Act files for
or 1is placed in a bankruptcy proceeding under the laws of the
United States, the Commissioner may become a party to such
proceedings and take any and all actions needed to protect the
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interests of the Fund during the pendency and resolution of the
proceeding. The Commissioner may institute an inveoluntary
proceeding against an employer 1in a bankruptcy cgourt of <he
Unlted States in any proper instance.

§835-11-12. Distraint Upon Personal Property.
12.1. General authority and provisions.

12.1.a. Zuthority of Commissicner. - If any premium,
premium deposit, penalty, interest, claims lossss, or other
pavment regquired Dby the Act 1is due and the employer is
delinquent, terminated, or in default for nonpayvment of such
obligation and notice thereof has been glven as provided for by
this rule and the demand is not then the subject of
administrative or judicial review, then, if any emplover liable
to pay such payment, premium, or penalty neglects or refuses to
pay the same within fifteen davs after notice and demand as
provided in subsectlon 1l2.1l.e hereof, it shall be lawful £cr the
Commissioner or any of his or her assistants appolinted for such
purpose to collect the amounts due and such further sums as are
sufficient to cover the expense of the levy, by levy in the name
of the State upon =2ll personal property, including intangible
property, and rights to property belonging to such emplover ox
on which there 1z a lien as provided for by the Act for payment
of the obligation due. If the Commissioconer finds that <the
collection of such cobligation is in jeopardy, notice and demand
for immediate payment may be given by the Commissioner or hils or
her assistant and, upon failure or refuszl to pay such
obligation, cellection thereof by levy shall be lawful without
regard to the fifteen-day pericd provided in subsection 12.1l.e.
If the Commissioner has good reason to bellieve that such
property or a substantial peortion therecf is about Lo be removed
from the county in which it is situated, the Commissioner may
likewise distrain before suzh delinguency oocours.

12.1.b. "Levy" defined. - The term "lewy" as used in
this section includes the power of distraint and seizure by any
lawful means. Except as otherwise provided in this section, a
levy shall extend only to Property possessed &and obligations
existing at the times <thereof. In any case in which the
Commissioner, or any of his or her assistants, may levy upon
property or righits . to _property, the Commisslioner or his or her
assistants may selze and sell such property.

12.1.c. Successive selzures. - Whenever any property
or a right to property upon which levy has been made by virtue
of subsection 12.l1.a i1s not sufficient to satisfy the claim of
the Commissioner for which levy is made, the Commissioner may,
thereafter, and as often as may be necessary, proceed te levy in
like manner upon any other property liabkle to levy of the
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employer against whom such c¢lalm exists until the amount due,
together with all expenses, is fully pa1d

12.1.4.  Distress warrant. - The Commissioner may
issue a distress warrant to the sheriff of any county of this
State, or tc any assistant appointed by the Commissioner for
such purpose, commanding him or her to levy Upon and =ell any
such preoperty or rights to property subject . to levy in

accordance with the provisions of this section. 2 distress
warrant shall be ezecuted within sizty (60) days from the date
the warrant was issued. The sherlff shall return the warrant

and any money collected to the CommLSSLoner within sixty-five
(65) davs from the date the warrant was issued. A sheriff so
collecting any payment shall be entitled to such compensation as
is provided by law for his or her services in the levy and
enforcement of executions.

12.1l.e. Requirement of notice before levy.

12.1.e.A. In general. - Levy may ke made under
subsection 12.1l.a upon the salary or wages or other property or
rights to property of any emplover with respect to any unpaid
obllgatlon only after the Ccommlssioner has notified such

emplover 1in wrltlng of hls,or_h@;,1ntentlon_39“@§g§,§uch levy.

Such notice shall also be given by the Commissioner to all
entitlies other than the emplover of whom the Comm135loner has
knowledge and who have a higher pricrity lien or right to the

property than that of the CommlSSloner

12.1.e.B. Fifteen day regquirement. - The notice
required under subsecticon 12.1l.e.2 shall ke given in person, or
by attorney-in-fact, or sent by certified mail, restricted
delivery, to such emplover's last known address, no less than
fifteen days prior to the day of lev¥; however, no notice need
be given if the Commissioner has made a finding under either of
the last two sentences of subsection 12.1.a that collection of
the obligation is in jeopardy.

12.1.e.C. Continulng levy on salary and wages. -~
The effect of a 1levy on salary o©r wagses pavable shall be
continucus from the date such levy 1s first made until <The
1iability out of which such levy arcse is satisfied or becomes
unenforceable by reason of lapse of time, at which time the
Commissioner shall promptly release such levy and notify the
emplover upoh whom such _levy was made that such levy has been
released. T _

12.1.f. Inceonsistent provisions inapplicable. - The
provisions of article 4, 5 and 6, Chapter 38 of the Code of West
Virginlia which are 1ncan51stent with the provisions of this

section shall not apply te the issuance of execution, and
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process, selzure and sale of property, of any levy or distress
warrant issued under the aAct and this section.

12.2. Proberty exempt from lewy.

12.2.a. Enumeration. - There shall be exempt from
levy " the greateér o©of the wvalue of eyemptions as provided in
Chapter 38 of Lhe Code of Westh . V glnla or as prOVlded below.
in this. sectlon 12 ig an individual human belng, then the term
"individual" as used in this subsection 12.2 applies solely and
exclusively to such a human being and if the entity proceeded
against 1s . not an individual human being then the term
"individual" does not apply to that entitv.

12.2.a.A. Wearing apparel and school hooks. -
Items of wearing apparel and school books that are necessary for
the individual or for members of his or her family.

12.2.a.B. Fuel, Tprovisions, furniture and
personal effects. - If the individual is the head of a family,
so nuch of the fuel, provisions, furniture and personal effects
in his or her household and of the arms for personal use,
livestock and poultry of the individual, as does not exceed one
thousand five hundred dollars in walue, if the individual iz not
the head of a household, this exemption shall not exceed one
thousand dollars. - o - o

12.2.a.C. Books and tcoeols of a trade, busliness
or profession. - So many of the books and tools necessary for
the trade, business, or professicn of the individual as do not
exceaed in the aggregate cns thousand dellars in wvalue.

12.2.a.D. Unemployment benefits. - Any amount
pavable to_an individual with respect to his or her unemployment
(including any portion . Thereof pavahle with respect to

dependents) under an,ungmplggment compensation law of the United
States, or of this State, or any other state.

12.2.a.E. TUndelivered mail. - Mall, addressed to
any emplover, which has not kheen delivered to the addresses.

12.2.a.F. Ennuity and pension ~paym#gnts. -
Annuity or pension payments to any individual under any pension
or retirement plan, including Social Security payments.

12.2.a.G. Workers' compensation. - Any amount
payable to an individual as wWorkérs' compensation (including any
portion thereof payable with respect to dependents) under a
workers' compensation law of the United States, or of this
State, or any other state; except that if the individual who
will be receiving such payment is a person who as sole
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proprietor, partner, or corporate officer, employee, or member
was responsible for and is liakle for the payment of the
obligation 1levied _ upen, then Tthe amount pavable as workers'
compensation may be levied upen.

12.2.a.B. Judgnents for support of minor
children. - If the individual 1is required by a Jjuddment of a
court of competent jurisdiction, entered prior to the date of
levy, to contribute to tHe support ©f minor children, so much of
his or her salary, wages or ©Other income as necessary to comply

with such judgment. o .

lz2.2.a.I. Public assistance. -~ Any amount
payable to any individual from a public assistance or relief
fund created under the law of the United States, of this State,
or of any other state. _ L

1z2.2.a.J. Maximum exemption for wages, s=alary
and other income. - Any amount pavabkle to or receivable by an
individual as wages or salary for services provided by an
employee to his or her emplover, or as income derived £from cther
sources, during any period, to the extent that the total for
such period does not. exXceed the applicable exempt amount
determined under subsettion 12.2.4. ’ .

12.2.0». 2Appraisal. - The officer seizing property of
the type described in subsection 12.2.& shall appraise and set
aside to the owner the amount of such property declared to be
exempt. I the iadividusl objedts at the time of the seizure to
the wvaluation fixed by the officer mzaking the seizure, the
Commisslioner shall summon three dl51nterested individuals who
shall make the wvaluation.’

12.2.c. Mo other propérty éxempt. - Unless required
by some other law, no personal property or rights to property
shall be exempt from lewy othnr than praperty speFLflcally made
exempt by subsection 12.2. e .

12.2.4. Exempt amobunt of wages, salary and other
income. - In the case of an individual who 1s paid or receives
all of his or her wages, Salary &hd other income on a weekly
basis, the amount of the wages, salary and other income payable
to or receivable by the individual during any week which is
exempt from levy under subsection 12.2.a.J shall be thirty (30)
times the state minimum wage per hour, plus twenty-five dcllars
for each additional dependent of the irdividual.

12.23. Surrender of property subject to levy.
12.3.a. Reguirement. - Any person in possession of,

or obligated with respect to, property or rights to property
subject to levy upon whigh a levy has been made shall, upon
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demand of the Commissioner or hils or her assistant, surrender
gsuch proéoperty or rightsg, or discharge such obligation, to the
Commissioner, except such part of the property or rights as is,
at the time of such demand, subject to any prior attachment,
execution or levy.

: 12.3.b. Enforcement of levy and extent of perscnal
liability. - Any person in possession of or obligated with
respect to property subject to levy upon which levy has bkeen
made, who falls or refuses to surrender any property or rights
o property, subject to levy, upon demand by the Commissioner or
his or her assistant, shall be subject To prosecutlion as
provided for in section 16 of this rule.

12.3.c. Effect of honoring levy. - 2Any person in
rossession of or ohligated with respedct To property or rights to
preoperty subject to levy upon which levy has been made, whe upon
demand by the Commissioner or his or her assistant, surrenders
such property or rights to property or discharges such
okhligation to the Commnissionexr shall be discharged from any
obligation or liability te the delinguent employer with respect
to such property or rights "to property arising from such
surrender or payment. : - -

12.3.4. "Person" defined. - The termn "person" as used
in this subsection 12.3 includes an officer or emplovee of a
corporation or _a member or emplovee of a partnership, who as
such officer, employee or member is under a duty to surrender
the property or rights to property or +to discharge the
obligation. C ot s o :

12.4. Sale of seized property.

12.4.a. Notlice of seizure. - As scon as practicable
after seizure of property, notice in writing shall be given by
the Commissioner to the owner of the property, and to the
possessor thereof, or shall be left at his or her usual place of
abode or business if he or she has such within the county where
the seizure is made. If the owner cannot be readlly located, or
has no dwelling or place of business within such county, the
notice may be mailed to his or her last known address by use of
the certified mail, return receipt regquested. Such notice shall
specify the sum demanded and shall state the appralsed wvalue and
identity of the property seized. . .

12.4.0. Notice ¢f sale. - The Commissiconer may sell any
property seized under this section 12 of this rule. _As soon as
practicable after the seizure of the proprerty, the Comnissioner
shall give notice to the owner, in the manner prescribed in
subsection 12.4.a, ahd shall calsé a notice of sale to ke
published as a Class IT _ legal_ advertisement in socme newspaper
published or generally circulated within the county wherein such
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seizure is made, or the county where the property is located,
the last date of publication being not less than five (3) days
prior to sale. This notice shall identify property to be =sold,
and the date, time, place, manner, and conditions of the szale
thereof, all of which shall be at the discretion of <the
Commissioner. The sgle ghall be conducted by public auction, or
by public sale under¥ sealed bids. Befcre the sals, the
Commissioner may deterffline a minimuam price for which the
property shall be sold, and if no person offers to purchase such
property at the sale for the amount o©of the minimum price, the
property shall bé declared to be purchased at such price for the
State of West Virginia £for the henefit of the Fund; otherwise,
the property shall be declared to be sold to highest bhidder., In
determining the minimum price, the Commissioner shall take into
account the expense of making the levy and sale.

12.4.c. Sale of indivisible property. - If any
property liable to levy is not divisible, so as te enable the
Commissioner by sale of a part thereof to raise the whole amcunt

of the sum dué and the &xpenses OFf making the levy and sale, the
whole of such property shall be scld. However, where the
property 1s sold is co-owned or jolintly-cowned by the emplover.
and an innccent third party, the proceeds of the sale shall be
divided, based oh the respective Iinterests of the entities
owning the property lmmediately pricr to the levy and sale, and
the proceeds attfributable to the interest of the innocent owner
or owners shall be distrikbuted to them: Provided, That where
the property to be so0ld is &% co-owned or Jjointly-owned by an
inneccent third party, who has gg_lndependent liakility to the
Fund, such lnnocent party may petltlon the cilrcult court af the
county in which the property i1s located for zrelief, including
postponement of the sale, in order that the court can determine
if the property can be partiticned, so as to avoid sale of the
innocent party's portion or grant and afford othexr relief by the
court protective of the rights and interests of such innccent
party as well as of the Fund. :

12.5. Sale of perishakle goods. - II the Commissioner
datermines that any propeny seized is 1liabkle to perish or
bacome greatly reduced..in price cor value by keepling, or that
such property cannot be kept without Jgreat expense, ha or she

shall appraise the value of such property and:

12.5.a. Return to owner. - If the owner of the
property can be readily found, the Comnissloner shall give him
or her notice of such determination of the appraised value of
the prorerty. The property shall be returned to the owner if,
within such time as may be specified in the notice, the owner
either: (a) Pays to the Commissioner an amount egqual to the
appraised wvalue; or (k) Gives bond in such form, with such
suretiesg, and 1in such amount as the Commissicner shall
prescribe, to pay the appraised amount at such time as the
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Commigsioner determines to be aprropriate under the
clrcumstances; oOr, :

12 5.b. Immediate sale. - II the owner dees not pay
such amount "or furnish such bond in accordance with this
subsection, the Commissglconer shall, as soon as practicable, make
public sale of the property.

12.6. ERedemption of property.

12.6.a. Before sale. - Any entity whose property has
been levied upon shall have the right to pay the amount due,
together with the expenses. of the proceeding, 1f any, to the
Commissioner at any time prior to the sale therecf, and upon
such payment, the Comhissioner shal;_restore such property to

that entity and all further proceedings in connection with the
levy on such property shall cease from the time of such payment.

12.6.0b. Subrogation to Commissioner's lien. - any
entity redeeming the interest of another shall be. subrogated to
the lien of the Commnissioner on such interest. Such entity
ghall lose hisz, her, or its right to this lien, however, unless
within thirty (30) days after recelving the certificate of sale
of personal property,'he, she, or it shall file with the clerk
of the county commission of the county in which the personal
property is located or where the delinquent employer resides or

has its business location, or 1f neither be in this state, the
Clerk of the County Commission of Ranawha County, his, her, or
its claim against the delinguent emplover and a copy of the
certificate of sale of personal property.

12.7. Certificate of sale. - In the case of property =so0ld
as provided in subsection 12.4, the Commissioner shall provide
to the purchaser a certificate of sale upon payment in full of
the purchase price.

i2.8. Legal effect o©f certificate ci sale of personal
property. - : - : -

12.8.a. Certificate of sale of property. =- In all
cases of sale of property pursuant to subsection 12.4, the
cartificate of such sale:

12.8.a.2. As evidence. - Shall be given prima
facie evidence of the right of the officer to make such sale,
and conclusive evidence of the regularity of the proceedings in
making the sale; and

12.8.a.B. As convevances. - Shall transfer to

the purchaser all right, title and interest of the employver in
and to the propertv sold; and )
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12.8.a.C. As authority for transfer of corporate
stock. - If such property consists of  siocks, shall be notice
when received, to any corporation, company o©of assocliation of
such transfer, and shall be authority to such corpeoration,
company or association to record the transfer on its books and
records in the same manner asg 1f the stoeks were transferred or
asss_gmd by the partvy holding the same, in lieu of any original

or prior certificate, which shall be wvoid, whether canceled or
not; and . S _ . . .

12.8.a.D. As receipts. - If the subiect of sale
iz securities or other evidences of debt, shall be a good and
valld receipt tc the person holding the same, as against any
verson holding or claiming to hold.possessmon of such securities
or other evidences of debt; and

i2.8.a.E. As authority for transfer of title to
motor wehicle. - I1f such property consists of a meter wehicle,
shall be notice, when received, to any publlic official charged
with the registration of fitle to motor wvehicles, o©f such
transfer and shall be authority to such official to record the
transfer on the books and records in the same manner as if the
certificate of title to such motor wvehicle has been transferred
or assigned by the party holding the same, in lieu of any
original or prior certlflcate, whlch shall be v01d whether
canceled or not. S LTI

12.8.b. Effect - of Junior encumbrances. - A
certificate of sale of personal property given pursuant to
subsection 12.7 shall discharge such property from all liens,
encumbrances and titles over which the lien of the Commissicner
with respect to which the levy was made had pricrity.

12.9. Records of sale. - The Commissicner shall for each
county, keep a record of all sales of property under subsection
12.4 and of redemptions of such property. The record shall set
forth the debt for which any such sale was made, the date of
seizure and sale, the name of the debtor and all proceedings in
making such sale, the amount of expenses, and the names ¢f the
rurchasers and the date and a copy of. the certificate of =ale.
A copy of such report, or any part thereof, certified by the .
Commissioner shall e evidence in any court of this State of the
truth of the facts thereln stated.

12.10. Expense of levy and sale. - The Commissioner shall
determine the exXpenses to be allowed 1n all cases of levy and
sale under this article. -~

12.11. Application of levy.

12.11.a. Cellection of 1liablility. - Any money
realized from a levy shall be apprlied as follows: fa) first,
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against the expenses of the procesedings; ahd (b) second, ths
amount, 1f anv, remalning shall then be applied agalnst the
liability in respect o¢f which the levy was made of the sale
conducted. . The amount, 1f anv, remaining shall then be applied
against any other delinquent liability of the emplover for which
levy may be made uynder this section 12 of this rule.

12.11.k. sSurplus proceeds. - Any surplus proceeds
remaining after the application of subsecticon 12.11.a shall,
upon application and satisfactory proof in support thereof, be
credited or refunded by the Commisslonery to the person or
persons legally entitled thereto.

12.12. Ruthority to rélease levy and return property.

12.12.a. Release of 1levy. - It shall be lawful for
the Commissioner to release the levy upeon all or part of the
property or rights to. property _levied upon where the
Commissioner determines that such action will facllitate the
collection of the liability, but such release shall not operate
to prevent a subseguent levy.

12.12.b. . Return of property. - If the Commlissioner
determines that property has been wrongfully 1levied upon, it
shall be lawful for the Commissioner to return: {a) the

specific property levied upon; (b) an amount of money egual to
the ampunt of money lavied upon; or {c) an amount of money egual
to the amount of money recelived by the Commissioner from a sale
of such property. DPTOFerty ™May be fFeturhned at any time. An
amount egual to the amount of menevy levied upon or received from
such sale may be réturned at any time before the expiration of
nine (%) months from the date of such levy. For purposes of
this sectlon 12.12.%, 1f property is declared purchased by the
Commissioner at & sale pursuant to subsection 12.4, the
Commigsioner shall be treated as having receiwved an amount of
money eqgual to the minimum price determined pursuant to such
subsection or, if larger, the amount received Dby the
Commissioner from the resale of such property.

12.12.c... . .Public. _information. = The Commissioner
shall, upon reguest; make public the names and persons in whose
favor a release of levy or return of property has been made in
subsections 12.12.a and 12.12.0. o

§85-11-13. Applications for Reinstatement.

13.1. TAny employer, who is regquired to subscribs to the
Fund and subséeguently defaults, or who elects to subscribe and
subseguently whose adeocunt is terminated, shall bhe restored
immediately to the hznefits and protection of the Act only upon
the f£iling of all delinguent payvroll and otheér reports reguired
by the Commissiocner and upon payment into the Fund of all unpaid
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premiums, an adequate premiun deposlit, accrued interest, claims
losses paild during the period of delinguency and any subseguent
default or termination, and any other amount due under the 2ct
or the various rules promulgated by the Commissiconer.

13.2. Applicationg for reinstatemeht shall be made upon
forms prescribed by the Commissicner and shall include a repert
of the gross pavroll of the emplover during the entire pericd of
delinguencies and any subsequent default or termination, which
payroll 1nformatlon shall be verified by the employer or 1ts
authorized =zgent, and shall further include a pa¥yment egual to
one half of one percent of the gross payroll reported during the
period of default, or cne hundred ($l&0ﬁ00) dellars, whichever
amount shall be grecter." T ' '

13.3. An emplovér who applids for reinstatement =shall be
entitled to the benefits and protection aof the Act on the day
the application is received by the Commissioner and thereafter.
However, 1f the Commissioner subsegquently reinstates an emplover
subject to the terms of a repayment agreement, then <the
subsegquent falilure of the emplover to make scheduled payments in
accordance with the repayment agreement to timely file current
premiums, or to restore the premium deposit to the reguired
amount by the end of the* repavment period shall cause the
repayment agreement to be null, vold and of no effect, and the
emplover shall be denied the benefits and protecticn of the 2act
effective from the date that such employer's account originally
became delingquent.  Similarly, either the withdrawal of an
applicaticon for reinstatement or the failure to +wimely file
reports or make the pavments determined to be owed to the
Commissioner following the entrvy of a final order shall cause
the application for reinstatement to _be null, void and of no
effett, and the employer .shall ks denied thé benefits and
protection of the Act_ effective from the date that such
emplover's account originally became delinguent.

13.4. The payments which must be made under subsection
13.1 of this rule include a penalty designated as interest and
claims losses paid by the Fund during the period of delinguency,
default, or terminaticon.” The amount of that penalty is subject
to the following limitations.

13.4.a. The amount of the penalty shall not exceed an
amount egual to f£ifty percent of the premium otherwise due and
owlng for the periocd of delinguency and subsegquent default or
termination.

12.4.. The period for which the penalty is assessed
may be limited to a period of £five (5) years immediately
preceding the date of the Commissioner's receipt of <the

employer's application for réinstatement. If an employver wishes
for the Commissioner to congider limiting the period to five (5)
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vears, then the emplover's application shall so state. The
employer shall present 1its ewidence in support of the
Commissioner's exercise of that discretionary authority in its
favor at the hearing provided for in this section 13 or by
entering into a stipulation as provided for in subsection 13.7
of this rule. The Commissioner shall exXercise his or her
discretion to 1limit the period sclely hy use of the six factors
set forth in subsection 13.5% bhelow.

13.5. Upon reCeipt of a written application for
reinstatement as £iled by an emplover, the Commissioner shall
issue a notice of an administrative Thearing pricr ‘o
reinstatement to determine the terms of repayment of all
delinguent premiums, premium dJdeposits, accrued interest, and
other payments due, and the extent, if any, to which interest
and claims losses may be walved. The Commissioner shall grant
such a waiver or enter into a repayment agreement only after
eguitably considering Tthe  evidence received atc the
administrative hearing on each of the following factors or by
way of a stipulation of such evidence.

13.5.a. The exact nature of the default or
termination.

13.5.p. The amount of the claims losses,
13.5.c. The seolvency of the Fund.
13.5.4. The financial condition of the emplover.

13.5.e. The degree of willfulness exhibited by the
emplover's conduct resulting in the default or terminatian.

13.5.f. The petential economic impact upon the State
and the specific geographic area in which the employer is
located, 1f the employer should cease operatiocns.

12.6. An employer may waive its right to an administrative
hearing Dby agreeing to pay the full amount of the dellinguent
premium, premium deposit, accrued interest thereon, other
payments due, c¢laims losses pald by the Fund and interest
thereon subject only to reduction as specified in subsection
13.4.a of this rule. Except as provided for by subsection 13.7
of this rule, no other reduction, waiver, or limit shall be

allowed. T _TT

13.7. ‘An employer may also walve its right to an
administrative hearing by entering into a proposed stipulation
and settlement agreement with the attorney for the Fund. The
stipulation shall contain detailed findings of fact pertaining
to the employver's default and in particular shall address the
slx criteria contained in subsection 13.5 of this rule if the
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parties and the Fund's representative are recommending that the
Commissioner walilve any part oI the  penalty or 1limit the
collectibility period. The attorney for the Fund is not under
any obligation to enter into such a stipulation or settlement
agreement 1f that attorney disagrees c<oncerning any of the
proposed stipulated facts or with the proposed agreement. If
the full amcurit ¢f the delinguelt prémium, premium dJdeposit,
accrued interest thereon, other payments due, claims losses pald
by the Fund_ and interest thereon subject only to the reduction
as srecified in subsection 1l3.4.a o©of this rule is egual to or
less +than Fifty Thousand Dollars {$50,000.00), then any
stipulation recommending that the Commissioner accept less than
such £ull amount or recommending a repayment agreement of all of
or .part of such full amount shall be presented directly to the
Commissioner for his of her inspectlon, approval, or rejection
on the same terms prowvided for below for final review of the
Comniissioner. If such f£ull amount is in excess of Fifty
Thousand Dellars (350,000.00), then the proposed stipulation and
settlement agreement, if agreed toc by the parties and the Fund's
representative, shall be submitted to the Hearing Officer for
his or her inspectidnn. The Hearing Officer may reject the
proposal 1f he or she _finds it deficient for fallure to
adegquately address any necessary evidentiary point or for being
an unreasonable settlement. If the proposal 1s réiected, the
case shall proceed to hearing unless an acceptable” substitute
proposal is submitted. . If a proposal 1s accepted by the Hearing
Cfficer, then it shall be forwarded to the Commissioner along
with the Hearing Officer's written recommendation to accept it
for the Commissioner's review. The Commissioner's review shall
bhe on the same bhasis as that of the Hearing Cfficer. In any
casgse where the proposal is accepted by the attornsy for the
Fund, the Hearing Officer, and the Commissioner, the final
agreement may not walve any portion of any payment due by the
employer under the act eXcept for the penalty provision for
interest and claims losses and those items may only be walved on
the basis of the six criteria set forth in subsection 13.5 of
this rule. . e :

13.8. The administrative Hearing prdvided for by
subsection 13.5 of this rule shall bs conducted pursuant to
article five, chapter twenty-nine-A of the Code of West Virginia
and vursuant to the reguirements of secticn 14 of this rule.
For the purposes of a subsection 13.5 administrative hearing and
the receipt of evidence on the solvency of the Fund, in every
such case the hearing officer shall be deemed to have taken
notice cf the mdst recent report from the Fund's actuary and the
three (3) most recent annual £financial statements from the
Fund's accountant. Counsel for .the Fund appearing at the
hearing may request that the hearing officer take notice of such
additicnal reports on thé solvéncy of the Fund as may be in the
possession of the Commissioner. - Except upon. objection by the
employer and the sustaining o¢f_ that objection, the Hearing
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Officer shzall take notice of any such additional reports.
Copies of all documents of which notice is either deemed to have
been taken or which 1is taken shall be made available tc the
employer at its reguest. o o

13.9. The Fund shall be represented at a subsection 13.5
administrative hearing either by an attorney representative or
designee of the Office of the Attorney General or by an attorney
on the staff of the Commissioner. such attorney shall present
f£he Fund's evidence during the administrative hearing in order
to establish the fact of the emplover's delinguency, default, or
termination, the amounts owed as premium, premium depcsit, other
payment due, accrued interest, claim losses paild by the fund
during the emplover's delinguency, default, or  terminaticn and
accrued interest thereon as determined from the records in the
Commissiconer's officz, pavroll reports and other reports due,
and evidence regarding any walver, reduction, or 1imit of the
penalty amount to be paid b byhghgmgmployer. Such attorney shall
also cross-examine the ernployer's wlitnesses at the hearing and
shall otherwise fully participate in the hearing including the
submission of argument thereafter to the hearing officer and the
submission of comments upon the hearing off1cer‘= report and

recommendation following the hearing.

13.10. Pursuant to section & of this rule, the
Commissioner may direct that a complete audit of the emplover's
account be made at any time after a reinstatement application is
received from the emplover. The purpose of the audit shall be
to develop or verify, or both, the evidence to be presented at
the administrative hearing.

13.11. If pursuant to subsection 7.1 of this rule or 1if
otherwise for the first <time an emplover asserts fthat its
delinguency and subsegusnt defsult or terminaticon were caused by
delays (including errors) in the administration of the Fund, it
shall present its evidence to support that assertion at the
administrative hearing. If, however, a hearing had previously
been held under subsection 7.1 of this rule on the issue of the
cause of the delay, then the employer is not entitled to
relitigate this issue during a progeeding under _this section 13
of this rule unless the emplover establighes gocd cause to
believe that the Commissioner’s earlier riling was in error.
The burden of proof on the cause of the dJdelinguency and
subsequent default or termination shall in all cases remain with
the employer who must carry that burden by _a preponderance of
the credible and reliable &vidence presented at the hearing.
The Fund's attornevy may submlt rebuttal evidence on this issue.
In the event that the emplover successfully establishes that its
delinguency, default, or termination was caused by a delay in
the administration o©f the Fund then a penalty shall not be
assessed and the emplover's default or termination shall be
voided and of no legal effect if within ten (10) days cof the
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Commissioner's final order on the reinstatement application, the
employer pavs in full the amount ¢f premium, premium deposit, or
other paymants,due or files lts payroll report or other reporis
which may ke due. .

13.12. an emplover may file an application for
reinstatement despite the pendency of some other remedial action
that may have been .instituted hy _the Commissioner. The

Commissioner may then delay or continue further pursuit of that
remedial action, if in the Commissioner's scle discretion, the
interests of the Fund will be protected or furthered despite
such delay or continuance. One factor that the Commisslioner may
rely upon, kut not to the exclusion of other possible factors,
is whether the application 1s the first the emplover has filed
or whether the emplover has filed and then defaulted on previous

applications. T~ thé latfsr svent; "the Commissicner will
generally, unless some other good cause exists to the contrary,
continue to proceed with the other remedles. Further, such

earlier repayment ad¥éements  ard defaults therecn shall be
considered as evidence in weighing the six (6) factors set out
in subsection 13.5 of this rule. )

13.13. Following the entry of a f£inal order by the
Commissioner which £inds the amount of payment due or the
reports due, or both, from the employer, the Commissioner shall
send a copy of the final order to the employer's repregentative,
or if none, to the employer, by United States certified mail,
return receipt reguested, postage prepaid. The employer shall
then have ten (10) calendar days, not including the date of
receipt, in which to make payment in full or to £file the
required regquests, or Dboth. Such pavment or filing, or beth,
must be in the Commissioner's office by sald tenth day. Failure
to complv with this time pericé for any reason save the f£iling
of an appeal to the circult court and the granting of a stay by
that court shall constitute an abrogaticon of the reinstatemant
application and render it null, void, and of 1c effect and the
employer shall be denled the benefits and protection of the Act
effective from the date that such employer'v account orlglnally
became delinguent. ,

13.14. Notwithstanding the provisions of subsection 13.13
of this rule, if the Commissloner's final order grants an
employer's reguest for a repayment agreement, then payment of
211 amounts found to be due and Liling of all reports found to
be due, or keth, shall be made in accordance with the terms of
the repayment agreement as approved by the Commissioner.

13.175. The Commissidider mav permit the payment of all
amounts due to the Fund or the f£iling of all reports due to the
Fund, or koth, upocil the terms stated in a repayment agreement.
The Commlssioner shall exercise his or her discretion to enter
into such an agreement and shall prescribe the terms cf an
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agreement solely upon the basis of the factors set forth in
subsection 13.5 of this rule. The repayment agreement may not
authorize or permit any further reduction or waiver of the
penalties to be imposed upon the emplover beyond that expressly
provided for in the Commigsioner's final order. The repayment
agreement shall not authorize or permlt the re@ugtlon oY walver
of any part of the premium or premium depeosit, or other amount
found to be due by the. CommlsSLOner g final order. Further, the

the emplovexr upon the amounts payable,to the Fund over the life
of repavment agreement. Interest shall bes. charged at the rate
of two percentage points above the prime rate as listed in the
guide to general levels of money rates in the first New York
edition of the Wall Street Journal publlshed in the month during
which the agreement was executed. Interest shall be compounded
quarterly over the term of <the agreement. The interest rate
shall not changeg over "the term of the agreement. Except in
extreme circumstances, the term of an agreement shall not exceed
three ({3) wvears and in no Iinstance  shHall <the <term o©of an
agreement exceed five (5) vears. The breach of a repayvment
agreement by the emplover shall constitute a withdraw by the
employer of its oxiginal reapplication reguest and shall render
the reapplication and reinstatement of the employer void and of
no legal effect and the emplover shall be denied the benefits
and protection of the aAct effective £from the date that such
employer's account originallv became delinguent; except that,
the account of the employer shall be credited for any amounts
paid by the employer. Nothing in this section shall apply to
any other type of collection method under the Act or this rule.

§85-11-14. _Administrative Hearings.

14.1. All administrative hearings conducted pursuant to
this rule will e held in accordance with the provisions of West
Virginia Code, §293A-5-1 et seq., and with the provisions of this
gsection. 2Any speclal conditicns set forth in other sections of
this rule will be adhered to during administrative hearings
arising from those sections in lieu of any contrary provision in
this section.

14.2. TUnless walived by all the parties to the hearing and
by the Commissioner, all hearings shall ke preceded by at least
ten (10) days written notice. The notice shall bé given either
by perscnal delivery thereof to_the person or to thes _entity to
be notified. or by depositing such notlce in the certified United
States malil, postage prepald, return recelpt regquested, in an
envelope addressed to such person or other entity at the last
known address of such person or other entity. Proof of the
giving of notice in elither such manner may be made by the
affidavit of any officer or assistant or employee of the Fund,
or by affidavit of any person over eighteen years of age, naming
the person or other entity to which or te whom such notice was
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given and specifving the time,rgiace and manner of the glving

thereof. If certified mail is used, then a copy ©f the return
receipt shall be attached to the p;po:éei notice.

14.3. MNotice of the hearing and service of any document ox
order shall be upen the parties of record except that any party
who 1s represented by an attorney shall be deemed to have
designated that attorney as the proper recipient of all such
notices, documents, or orders and service upon that attcrney
will ke the equivalent for all purposes as service upen the
party. MNotice shall be complete 1if the written. notice is
personally tehdered. to the intended recipient and is elther
accepted or refused by that recibient. Similarly, notice shall
be complete i1f the written notice is. sent by certified mail,
return receipt requested, to the recipient and the return
receipt shows that it was elther accepted by a person at the
last known address or was refused by a person at the last known
address. In avery case, a copy of the notice shall be sent to
the Office of the Secretary of State for publication in the
State Reglister. - .

14.4. In any instance where any form of notice, including
one arising under subsection 14.2 of this rule or one contained
in any order or document, the time pericd will kegin to elapse
with the first day following the date of the ndtice, order, or
document. This rule is applicable whether the notice 1is
delivered personally or served by mail.

14.5. The subsectlion 14.2 notice shall contain the date,
time, and place of the hearing and a short and plain statement
of the matters asserted. If the Comnlissliorer is unable to state
the matters 1in detail a2t the time the notice is served, the
initial notice may ke limited to a statement of the issues
involved. Thereafter, upon application by a party a more
definitive and detailed statement shall be furnished.

14.6. The hearing shall be held in the county selected by
the Commissioner.

14.7. At the hearing, an opportunity shall be afforded all
parties to present evidence and argument with respect to the
matters and issues involved. &ny porscon interested in  the
proceeding, but not a party thereto, shall be permitted to
testify as to the issues in controversy after first being placed
under ocath or affirmation. Any such interested person, who 1is
not a party, shall not, however, be permitted to submit argument
or to cross-examine other witnesses. 2Argument may be restricted
£o a presentation in written foxm. All of the testimony and
evidence at the hearing shall be reported by stenographlic notes
and characters or by mechanical means. All rulings on the
admissibility of testimeny and evidence shall also be reported.
The Fund shall prepare an officlal record, which shall include
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reported testimony and exhibits in each contested case, and zll
agency staff memoranda and data used in consideration of the
casge, but it shall not be necessary to transcribe the reported
testimony unless regquired for purpeoses of rehearing or Jjudicial
review. Upon reguest from any party to the hearing, all
reported testimony and evidence at a hearing shall be
transcriked, and a cop¥ thereof furnished to the party at its
expense. The Fund shall have the responsibility for making
arrangements for the transcripticn of the reported testimonvy and
evidence and such transcription shall be. accomplished with all
dispatch.

14.8. Evidentiary depositions may be taken and read as in
civil acticons in the circult court of this state.

14.8. Except to the extent reguired by statute or by this
rule, all hearings under thiz rule will be conducted in
accordance with the then current versions of the "Rules of Civil
Procedure for Trial Courts of Record," "Trial Court Rulesz for
Trial Courts of Record,” and "Local Rules for Xanawha County
Civil Courts" as those rules would apply to a trial court
sitting without a jury.

14.10. All hearings shall be conducted in an impartial
manner and shall be open to members of the public. The
Commissiocner, the Executive Secretary, and every Hearing Officer
appointed by the Commissioner shall have the power to administer
caths and affirmaticons, certify official acts, take depositions,
rule upon offers of proof and receive relevant evidasnce,
regulate the couxsé of the hearing, hold conferences for +the
settlement or simplification _of . the Il1ssues (subject to +the
limitations stated elsewhere in this rule) by consent c©f the
parties, dispose of procedural regquests, motlons, or similar
matters, and take such other actlons as are authorized by this
rule. , . e .

14.11. During a hearing, irrelevant, immat@rial, or unduly
repetitiocus evidence shall be excluded. The then current "Rules
of Evidence" as applied 1n civil ceses by a court sitting
without a jury shall be followed. However, when necessary to
ascertain facts not reasénably susceptible of proof under those
rules, evidence not admissible thereunder may be admitted,
except where precluded by statute, if it is of a type commenly
relied upon by reascnably prudent persons 1n the conduct of
their coffice. The Hearing OCfficer shall bes beound by the rules
of privilege recognized by law. OChjections Lo evidentiary
offers shall be noted in the record, but excepitions to rulings
by the Hearing 0Officer shall not be made. Any party to any
hearing may wvouch the record as to any excluded testimony or
other evidence provided that the Hearing Officer may elect to
require that the excluded testlmony be,submlLted in written form
following the hearing. 3 - -
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14.12. A1l evidence, including papers, records, agency
staff memoranda and documents in the possession of the Fund, of
which it desires to avall itself, shall be offered and made a
part of the record in the case, and no other factual information
or evidence .shall be considered in the determination of the
case. Documentary euvidence may be received 1in the form of
copies of excerpts or by lncorporation by reference. In all
cases, copies of orders, proceedings, or records in the office
of the Commissioner shall be egual to the original in evidence.

14.13. Every party, including the Fund, shall have the
right of cross-examination of witnesses who testify, and shall
have the right to submit rebuttal evidence. If a party wishes
to cross-examine the Fund's actuary or accountant with regard to
the materials that are to be noticed pursuant to subsecticn 13.8
of this rule, the party shall bear the travel expenses ilnvolved
in taking such witness' testimony. In addition, the party shall
pay for the witness' time in preparing to testify, for
testifying, and for travel to and from the place of testifying
all at the witness' standard hourly rates. No subpoena will be
issued without prepayment of the travel costs and an
acknowledgment of responsibility for payving for the witness'
time. Subsequent failure to pay for the witness' costs and time
shall be deeried a withdrawal of the reinstatement raguest or a
withdrawal of *the elicited testimony at the discretion cf the
Commissioner. If the Comnissicner eventually pavs £cr the
witness' costs or time, then the employer’'s account willi be
charged for such paymerts and will constitute a payment due to
the Commissioner under the Act and this rule.

14.14. 211 witnesses who testify during a hearing shall
first be subject to oath or affirmstion and any testimony
submitted by deposition shall show on the face thereof that the
witness was so qualified. _

14.15. The Hearing Officer may take notice of judicially
cognizable facts. All parties shall be notified either before
or during the hearing, or by reference in preliminary reports or
otherwise, of the material so noticed, and they shall be
afforded an opportunity to contest the facts so noticed.

14.16. Upon motion in writing served by any party or by
the Fund as notice may be served pursuant to subsection 14.2 of
this rule and therein assigning error or omission in any part of
any transcript of the proceedings had and testimony taken at any
such hearing, the Hearing Officer shall settle all differences
arising as to whether such transcript truly discloses what
occurred at the hearing or shall direct that the transcript be
corrected and revised in the respects designated by the Hearing
Officer, so as to make it conform te the whole truth.
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14.17. The Commissioner, the Executive Secretary, or a
Hearing Officer may issue subpoenas and compel the attendance of
witnesses and +the production of pertinent hooks, accounts,
papers, records, documents, and testimony. 2ll subpoenas and
subpoenas duces tecum _shall be issued in the_ name of the
Commissioner, but any Darty reguesting their issuance must see
that they are properly served. Service of subpoenas duces tecum
issued at the instance of the Fund shall be the responsibllity
of the Fund. 211 reguests by interested parties for subpoenas
and subpoenas duces tecum shall be in writing and shall contain
a statement acknowledglng that the reguesting party agrees to
pay service fees and fees for the attendance and travel of
witnesses. o

14.18. Every subpeetia or subpoena duces tecum shall be
served at least five (3) days bhefore the return date thereof,
either by personal service made by any person over eighteen
vears of age or by registeredé or certified mail. But a return
acknowledgment signed by‘tﬁé';@fsdﬁ'%b”ﬁmom‘fhe subpoena or
subpoena duces . tecum is directed shall be required to prove
service by reglstered or certified mail. If service is by mail,
then the five (3) dav notice pericd shall not begln to run untll
the date the subpoena or subpoena duces tecum is received by the
person or entity subject thereto as shown by the date on the

return receipt.

14.19. Any perscn whe serves any such subpoena ©or subpcena
duces tecum shall be entitled to the same fee as sheriffs who
serve witness subpoenas for the circult courts of this state.
Fees for the attendance and travel of witnesses shall be the
same as for witnesses before the clrcult courts of this State.
21l such fees shall be paid by the Fund if the subpeoena or
subpeoena duces tecum was 1issued, without the reguest of an
interested party, at the instance of the Fund. A1l such fees
related to any subpoena or subpoena duces tecum issued at the
instance of an inférested party shall be paid hy the party who
asks that such subpoena or subpoena duces tecum be issued.

14.20. Upon motion made promptly and in a2ny event before
the time specified in a subpoena duces tecum for compliance
therewith, the circuit court of the county in which the hearing
is to be held, or the circult court in which the subpoesna duces
tecum was served, or the judge of either such court in vacation,
may grant any rellef with respect to such subpoena duces tecum
which either such court, under the West Virginia Rules cf Ciwvil
Procedure for Trial Courts of Record, could grant, and for any
of the same reasons, with respect to a subpoena duces tecum
issued from either such court.

14.21. In case of dischedience or neglect of any subrpoena
or subpocena duces tecum served on any person, or the refusal of
any witness to testify to any matter regarding which he or she
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may be lawfully lnterrogated the circuit court of the county in
which the hearing is Dbeing held, or the Jjudge therecf in
vacation, upon application by the Commissioner, shall compel
obedience by attachment proceedings for contempt of a subpoena
or subpoena duces tecum Iissued from such circuit court or a
refusal to testify therein.

14.22. The issuance of a subpoena duces tecum will be
refused only in an instance when there is good reascon to bellieve
that the subpoena power 1s being abused. All subpoenas and
subpoenas duces tecum will state on their face the name of the
party whoe reguested it. S

14.23. Prehearing discovery shall be engaged in only with
the consent of the Hearing Qfficer or, 1f a Hearing Officer has
not vet been assigned, with the consent of the Commissioner or

the Executive Secretary. 211 _discovery reguests will be
submitted to the appropriate cfficial at the same time as the
discovery reguest is_  served upeon _the other paxty. If the

official determines that the regquested information is relewvant
and material to the issues to Dbe heard and not unduly
burdensome, the official will permit the discovery and set a
reasonable time frame for the disclosure of the information.
Determination of a reascnable time frame will be premised upon
the nature and scope of the information reguested and the date
on which the hearing ls scheduled. The official shall attempt
to avoid continuing a previously scheduled hearing.

14.24, Every Hearing Officer appointed by the Commissioner
to conduct a hearing urnder <this rule shall be an attorney
licensed to practice law in this State.

14.25. The Hearing Officer 1s authorized to receive and
rule upon any procedural matter arising before, during, or after
a hearing. 211 final rulings on substantlve matters shall be
made by the Commissioner.

14.26. The Hearing Officer shall continue a hearing upon
motion of the Commissioner. Reguests for contlnuances by any
other party shall not be granted das a matter of course, but only
upon a showing of good cause whlch cause shall be strictly
construed against the reguesis.

14.27. At the conclusion of the hearing, the parties shall
be permitted to file prepared findings of fact and conclusion of

law and such legal briefs or memoranda as they wish. The
parties shall be permitted seven (7) days to file such items
which filings shall bhe concurrent. The parties shall be

permitted three (3) davs to respond to the filing of any other
party. No further argument shall ke permitted.

page 32




L - ____________

85 C.s.R. 11

14.28. Thereafter, <the Hearing OQfficer will prepare a
report and reyommendggggg_whlch shall contain proposed findings
of fact and conclusiods of law as suggéested by the Hearing
Cfficer for the Commissioner's approval. The parties to the
hearing shall then be permitted five (5) days in which to file
objections or cGomments upeon the report and recommendation.
Thereafter, the Commissicner shall decide whether to accept the
report and recommerndation, to reject it, to modify it, or to
remand the matter to the Hearingféfiicer for further proceedings
or upon other instructions. In_ approv1ng_9; medifving a report
and recommendation, the Commissioner shall not have the
discretion to walve any portion of any payment due by the
employer under the Act except for the penalty provided foxr by
the pavmewnt of Interest and claims losses. In making anv such
walver, the Commissioner's discretion shall also ke limited to
the use of the six criteria contained in subsection 13.5 of this
rule. However, the Commissioner retains his or her right to
review any and all propdsed findings cf facts against the record
and to disagree therewith provided that the Commissioner states
the basis for the disagreement in his or her £f£inal order. The
Commissicner shall render either a final order or an
interloccutery order as his or her decision may reguire in which
the Commissioner accepts 1in whole or 1in part the proposed
findings cf fact and conclusions of law submitted by the Hearing
Cfficer and, to the extent that the Commissioner rejects or
modifies the report and recommendation of the Hearing Officer,
the Commissicner shall furnish his or her own findings of fact
and conclusions of law.

14.29. 2 copy of the final order or decision of the
Commissioner shall be served upon each party and the party's
attorney of record, if any, either in person or hy redgistered or
certified mail. A _copy of every final order or decision shall
be sent to the Office of the Secretary of State for publication
in the State Reglster.

14.30. All appeals from the f£inzl order or decision of the
Commissioner shall  be taken pursuant. tCL West Virginia Code,

§29n-5-4. Do

14.31. As part of every final order  or decision, the
Commissioner shall note the éxpense to the Fund of conducting
the hearing upon the reinstatement applicaticn. Such items as

the expense in retaining a Eearing OFfficer to conduct the
hearing and make _a_ report.,fand recommendation to the
Commissioner, the cost of a court reporter to attend the hearing
and transcribe. the proceedings, The ¢costs and fees for
witnesses, and such other costs incurred by the Fund shall be
noted in the final order or decisicn. Iowever, such other costs
shall not include costs of administraticon ¢f the Fund, including
salaries, which would havé bheen paid by the Pund even if the
hearing had not taken place. Unless waived by the Commissicner
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as part of his or her £indings under subsection 13.5, these
amounts shall, in whole or in part, be charged to the emplovyer's
account and shaﬁl conSthute a payment due by the employer to
the Ceommissiconer.

£85-11-15. Interest.

15.1. aAny and all payments unpaid on the date on which due
and pavabkle, as prescribed by the Commlssioner, shall
immediately begin bearing interest at the rate of two percentage
points akove the prime rate as listed in the guide to general
levels of money rates in the first New York edition of the Wall
Street_Journal prublishedé in the month during which such payments
were due. Interest shall be compounded guarterly until payment
plus accrued interest is received by the Commissioner. This
interest vrate shall be in effect for the remainder of the
quarter durlng which the premium payment is due. Except as
provided for in subsection 13.153. of this rule, the interest
shall be redetermined gquarterly iIn accordance with this
subsection. Interest collected pursuant to this subsection

shall be paid into the Fund.

15.2. Notwithstanding the provisions of subsection 15.1 c¢f
this rule, in no event shall the rate of interest charged a
political subdivision of the state or. a volunteer £ire

department exceed ten percent rer annum
§85-11-16. Clearance c<f Backlog.

i6.1. At the time of the promulgation of this sesmergency
rule there exists a substantial backlog of delinguent emplovers
numbering in excess of 5,000. A number of these employers have
filed reinstatement appllcatlons and a number are awWaiting the
performance of audits “and the " institution of collections
attempts. It is +the purpose of this sectlon to set forth
procedures for the proaceszing of this group of emplovers so as
to clear the backlog with all deliberate speed and to ensure
that the previous lack of a coordinated collections process doss
not defeat the Fund's ability to collect the sums and reports
owed.

16.2. any employer which was or Dbecame delinguent or in
default in the pavment of any sum owed or repert due under the
Act or the wvarious rules promulgated by the Commissicner prior
to July 1, 1289, and which was not previcusly notified of that
delinguency or default by the Commissioner shall receive the
initial notice of that delinguency or default within sizty {(60)
days cof the effective date of this rule or within sixty {(60)
days cf the Commissicner's hecoming aware of that delinguency or
default whichever is later.
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16.3. Any employer which was or became delinguent or in
default in the pavment of any sum owed or report due under the
act or the wvarious rules promulgated by the Commissioner prior
te July 1, 1289, and which was previously notified of that
delinguency or default by the Commissicnzsr shall now be pursued
for the payment <f the sums owed or the repert due under the
provisions of thﬂs_rule. 211 emplovers receiving a notice under
subsection 16.2 of this rule shall also De pursued for the
payment of the sums owed or th~ renaxt due as in each case the

tyvpe of notice reguires. -

16.4. In each instance described in subsections 16.2 and
16.2 of this rule all Ainterest, penalities, claims losses, and
other calculations shall begin with the dates upon which the
delinguencies or defaults actually ococurred and without regard
to the othexr provisions of this section. In addirion, the
losses of the benefits and protections of the Act as well as the
incurring of sgpecial liabilities under the Act by a delinguent,
defaulted, ar terminated emplover shall alsoc be determined as if
this section 16 were not in place.

16.5. The processing of all reinstatement applications and
the pursuit of collect;ons efforts pertaining to delinguent or
defaulted emplovers in the backlog shall receive pricrity with
respect to the CommLSSLone; s overall efforts in this regard.

It is the intention of the Commissionar to have “each empiwyer 1N
the Dbacklog subject to a collecticn attempt under this rule
prior to March 31, 1990.

le.6. In order +to facilitate the plan described in
subsection 16.5 ¢f this rule, the Director oi the Employer
Reletions Divislion of the Fund shall create a temporary backlog
unit to be staffed by emplovees from the various sections under
that divisicn and under the direction of a sectlon chief. It
shall be the responslibility of this backlog unit to undertake
the clearing of the backlog within the time frames specified in
this section. The other various divisions of the Fund shall
also give their full coecperation to the backlog unit so that its
work might progress with all deliberate speed.

§85~-11-17. Criminal Penalties.

In addition +*o all other remedles availlakle to the
Commissicner under this rule or as centalned in the 2ct, the
Commissioner mav elect to regquest prosecution of any person,
firm, partnership, association, or corpeoratien who viglates any
part of the Act in accordancg_y;E@gWest Virginia Code, §23-1-16.
Tt is the express intention of this rule that adherence to a
repayment agreement by an employer be an act or duty reguired by
the Commissioner within the meaning of that section. Hence, a
default or other breach of a repayment agreement by an emplovyer
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will subject that emplover to prosebutlon lf the Commissioner
elects to pursue prosecutlon

§85-11-18. Freedom Of Information Act.

Pursuant to the Freedcom Of Information act, West Virginia
Code, §29B-1-1 et seg., all of the evidence and records
submitted during a hearing or as part of a stipulation, except
inscofar as to those recoxds contaln confidential medical
information or other informaticon confidential to a Fund
claimant, shall bhe subject to public inspection and copying;
except that, if under the rules cf evidence certazin testimony or
documentary evidence may be deemed confidential and placed under
seal, then upon such a ruling by the Hearing 0Qfficer, such
testimeony or dovumentary evidence shall not be disclosed. 1f
the confidential information cannot be excised from a record,
then the record as a whole will be deemed confidential:; however,
the Commissioner shall release in its place a statement
explaining in detall zthe baSlS for thﬁ withholding of the

record. . ) T - — -

£§85-11-12. Severablility - --

I1f any provision of this rule oxr the application thereof to
any entity or circumstanée ¢thall be held invalid, such
invalidity shall not affect the provisions or the applications
of this zrule which can he given affect without the invalid
provisions or application and te this end the provisions of this
rule are declared to b& severable..
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