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129 the eighteenth day of September, one thousand nine
130 hundred ninety-two, modified by the division of workers’
131 compensation to meet the objections of the legislative
132 rule-making review committee and refiled in the state
133 register on the twenty-first day of January, one thou-
134 sand nine hundred ninety-three, relating to the division
135 of workers' compensation (protocols and procedures for
136 performing medical evaluations in noise-induced hear-
137 ing loss claims), are auth i

138 (k) The Legislature hereby authorizes and directs the
139 division of workers’ compensation to amend its rules
140 relating to enforcement of reporting and payment
141 requirements which were filed in the code of state
142 regulations (85 CSR 11) on the thirtieth day of March,
143 one thousand nine hundred ninety, with the amend-
144 ments set forth below:

145 On page one, by striking out all of subsection 2.8 and
146 inserting in lieu thereof a new subsection 2.8 to read as
147 follows:

148 «9 8 The term “employer” has the meaning ascribed
149 to that term by West Virginia Code, §23-2-1, which
150 includes, but is not limited to, any individual, firm,
151 partnership, limited partnership, copartnership, joint
152 venture, association, corporation, organization, receiver,
153 estate, trust, guardian, executor, administrator, or any
164 other entity regularly employing another person or
155 persons for the purpose of carrying on any form of
156 industry, service or business in this state.”; and

157 On page 3, after subsection 3.8, by inserting a new
158 subsection 3.9, to read as follows:

159 “3.9 Any person required to collect, truthfully account
160 for, and pay over to the commissioner any premium,
161 premium deposit, interest, or penalty pursuant to the
162 provisions of West Virginia Code, §23-2-1, et. seq., who
163 willfully fails to collect the premium, premium deposit,
164 interest or penalty, or truthfully account for-and pay
165 over the premium, premium deposit, interest or penalty,
166 or willfully attempts in any manner to evade or defeat
167 any premium, premium deposit, interest or penalty or
168 the payment thereof, is, in addition to other penalties
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provided by law, liable for a penalty equal to the total
amount of the premium, premium deposit, interest or
penalty evaded, or not collected, or not accounted for
and paid over. The penalty is a personal obligation of
the responsible person immediately due and owing to
the commissioner and, in addition thereto, is a lien
enforceable against all the property of the person.”

ARTICLE 6. AUTHORIZATION FOR DEPARTMENT OF PUBLIC

SAFETY TO PROMULGATE LEGISLATIVE
RULES.

§64-6-2. Fire commission.

(a) The legislative rules filed in the state register on
the third day of January, one thousand nine hundred
eighty-four, relating to the state fire commission (state
fire code), are authorized with the amendments set forth
below:

On page 1, section 106, line 1, after the word “to” add
the words “personal care homes caring for five or less
patients or”;

And,

On page 26, section 12,06 (3) A. (3), strike the period
at the end of the sentence and add the words “except
for existing sleeping rooms owned by the state and
located in dormitories or state parks.”

{b) The legislative rules filed in the state register on
the first day of August, one thousand nine hundred .
eighty-six, modified by the state fire commission to meet
the objection of the legislative rule-making review
committee and refiled in the state register on the
twenty-eighth day of October, one thousand nine
hundred eighty-six, relating to the state fire commission
(hazardous substance emergency response training
program), are authorized.

(e) The legislative rules filed in the state register on
the sixth day of September, one thousand nine hundred
eighty-eight, modified by the state fire commission to
meet the objections of the legislative rule-making review
committee and refiled in the state register on the eighth
day of December, one thousand nine hundred eighty-
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TITLE 85
WEST VIRGINIA LEGISLATIVE RULE
DEPARTMENT OF HEALTH AND HUMAN RESOURCES
DIVISION OF WORKERS' COMPENSATION

SERIES 11
ENFORCEMENT OF REPORTING AND PAYMENT REQUIREMENTS

§85-11-1. General.

1.1. Scope. -- This legislative rule provides
for the determination of delinquency and default
on the part of employers regarding reporting
and payment requirements, for the enforcement
of collection of payments from those
requirements, and for enforcement of other
required payments.

1.2. Authority. - West Virginia Code,
§§23-3-1, 23-2-5; 23-2-9; 23-1-13; 23-4A-6;
29A-3-3; & 5F-2-2(a)(11) & (12).

1.3. Filing Date. - March 30, 1990
1.4, Effective Date. -- April 30, 1990.

1.6. Pursuant to West Virginia Code,
§56F-2-2(a)(12), this legislative rule has received
the written consent of the secretary of the
Department of Health and Human Resources.

§85-11-2. Definitions.

2,1. As used in this rule, the following
terms, words, and phrases have the meanings
stated unless in any ingtance where such term,
word, or phrase is employed the context
expressly indicates that another meaning is
intended.

2.2. The term "Act" means the workers'
compensation laws of the state of West Virginia
which are codified at chapter 23 of the Code of
West Virginia of 1931, as amended.

2.3. The terms "Code of West Virginia" and
"West Virginia Code" mean the West Virginia
Code 0f 1931, as amended.

2.4. The term "commissioner” means the
West Virginia Workers' Compensation
Commissioner as provided for by West Virginia
Code, §23-1-1.

2.5. The term "default” means the failure by
an employer which has not made a payment or
filed a report due by it under the Act and which
has received a subsection 3.3 delinquency notice
of its failure but hes further failed to make the
payment or file the report within the time period
specified by the notice. For the purposes of this
definition, the employer may be a regular
subscriber to the Fund or a self-insured
employer and either an employer required to
subscribe to the Fund or an electing employer.

2.8. The term "electing employer™ means an
employer which is not required to subscribe to
the Fund but which chooses to do so as provided
for by West Virginia Code, §23-2-1.

2.7. The term “employee” has the meaning
ascribed to that term by West Virginia Code,
§23-2-1a.

2.8, The term "employer” has the meaning
ascribed to that term by West Virginia Code,
§23-2-1, which includes, but is not limited to,
any individual, firm, partnership, limited
partnership, copartnership, joint venture,
association, corporation, organization, receiver,
estate, trust, guardian, executor, administrator
and also any owner, partner, official, officer,
employee or member of any of the foregoing who,
a8 such owner, partner, official, officer,
employee or member, is by virtue of his or her
position under a duty to perform or to cause
performance by another or who is responsible for
the performance of an act prescribed by the
provisions of the Act or the various rules
promulgated by the commissioner.
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29. The term "Fund" means the West
Virginia Workers' Compensation Fund,
including the surplus fund, created by West
Virginia Code, §23-3-1, as well as the "Disabled
Workers' Relief Fund” created by West Virginia
Code, §23-4A-1,

2,10, The term "payment" means any
amount of money owed by an employer to the
commissioner by reason of the operation of any
provision of the Act or the various rules
promulgated by the commisaioner.

211, The term "premium" means the
money due from an employer to the Fund as the
result of the periodic assessment by the
commissioner under the various provisions of
the Act in order to establish, maintain, and
replenish the Fund.

2.12. The term "premium deposit" means
the amount of money an employer is required to
pay as an advance upon premiums pursuant to
West Virginia Code, §23-2-5(a).

2.13. The term "self-insurer” means an
employer who has elected to provide its own
system of compensation to its employees under
any or all of the various provisions of the Act
allowing that option.

2.14. The term "this rule” means the
present legislative rule which is designated in
the caption hereof as Title 85, Series 11, and
titled "Enforcement of Reporting and Payment
Requirements”,

§85-11-3. Employer Delinquency and Default or
Termination,

3.1. Delinquency - An employer shall be
declared to be delinquent by the commissioner if
any one or more of the following omissions
occurs.

(a) The employer fails to timely pay its
premium. Premiums shall be paid quarterly on
or before the last day of the month following the
end of the quarter.

(b) The employer fails to maintain an
adequate premium deposit. Increases in
premium deposits, when necessary to be made,
must be remitted with the applicable quarterly
premium.

(¢) The employer fails to timely file a
payroll report which report shall be due on or
before the last day of the month following the
end of each quarter and which report shall be
filed with the quarterly premium,

3.2. No employer will be declared
delinquent or be assessed any penalty for such
delinquency if the commissioner determines
that such delinquency has been caused by delays
in the administration of the Fund, including the
commission of errors by the Fund. An employer
may demand an administrative hearing on this
issue which hearing, if granted by the
commissioner, shall be conducted as provided
for in section 14 of this rule.

3.3. Notice - Within sixty (60} days of the
end of each quarter, the commissioner shall, in
writing, notify all delinquent employers of their
delinquency and the reason therefor.

3.4. Contents of Notice - The notice required
by subsection 3.3. of this rule shall state the
following.

(a) A demand that the employer cure its
failure before the end of the third month
following the end of the preceding quarter and a
statement that failure to cure the delinquency
will result in the automatic default or
termination of the employer at the end of the
third month following the end of the preceding
quarter,

(b} A demand that the employer pay
interest if the delinquency arises from a
delinquent premium payment or a delinquent
premium deposit.

(¢ An explanation of the legal
consequences of a default by the employer if the
employer is one who is required to subscribe to
the Fund or an explanation of the legal
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consequences of termination of any electing
employer’s account.

(d) An explanation of how the employer
may cure its default or, if the employer has been
terminated, how that employer may also be
reinstated with the Fund.

(e) A statement that, once the employer
iz declared to be in default or has been
terminated, the employer's employees will
receive written notice of that fact and of the
legal consequences thereof.

(f) An explanation that any person,
firm, or corporation, which is required by the
provisions of the Act to subscribe to the Fund,
and which knowingly fails to subscribe thereto,
or which knowingly fails to make any report
(including a payroll report) or perform any other
act or duty required by the commissioner
(including payments of premium, premium
deposit, or interest) within the time specified by
the commissioner, shall be guilty of a
misdemeanor, and, upon conviction thereof,
shall be fined not more than five thousand
dollars pursuant to West Virginia Code,
§23-1-6.

3.5. An employer who is required to
subscribe to the Fund (which includes =
self-insuring employer) and who fails to cure a
delinquency shall be in default and shall lose the
protections of the Act and shall incur potential
additional liabilities as noted below.

{a) An employer who loses the
protection of the Act may be required to respond
in damages at common law or by statute for the
injury or death of any employee, however
occurring, sustained in the course of
employment,.

(b) The potential additional liabilities of
an employer include liability to its employees
for all damages suffered by reason of personal
injuries sustained in the course of employment
caused by the wrongful action, neglect, or
default of the employer or any of the employer's
officers, agents, or employers while acting
within the scope of their employment and in the

course of their employment and also to the
personal representatives of such employees
where death results from such personal injuries.
Depending upon the type of employer, the
employer may also lose the right to assert
certain defenses during the course of a civil
action by its employees to collect such damages.

(c) The liabilitles described under
subsection 3.5(b) of this rule are retroactive to
twelve o'clock p.m. (midnight) of the last day of
the month following the end of the quarter for
which the delinquency occurs,

3.6. An employer who voluntarily elects to
subscribe to the Fund and who fails to cure a
delinquency shall have its election to pay into
the Fund terminated and such an employer shall
lose the protections described in subsection 3.5.a
of this rule and to incur the additional liabilities
described in subsection 3.5.b of this rule.
Similarly, the subsection 3.5.b liabilities are
retroactive on the same basis as set forth in
subsection 3.5.¢ of this rule.

37. An employer who is required to
subscribe to the Fund and who does not cure its
delinquency and make the payments as required
by the subsection 3.3 notice shall be in default
without further action by or notice from the
commissioner,

3.8. An employer who voluntarily elects to
subscribe to the Fund who does not cure its
delinquency and make the payments as required
by the subsection 3.3 notice shall be terminated
from further participation in the Fund without
further action by or notice from the
commissioner.,

§85-11-4. Further Effects of Delinquency.

4.1. The commissioner shall not certify to
the secretary of state of West Virginia that all
payments and interest due the commissioner by
an employer have been made until the employer
cures any delinquency, default, or termination
or until the employer has made arrangements
gatisfactory to the commissioner for that cure or
until all payments and reports due by the
employer under the Act have bsen made or
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arranged for by agreement with the
commissioner.

4.2, Pursuant to West Virginia Code,
§23-2-5a, the secretary of state shall withhold
the issuance of any certificate of dissolution or
withdrawal in the case of any corporation
organized under the laws of West Virginia or
organized under the laws of any other state and
admitted to do business in this state until the
secretary of state receives the subseetion 4.1
certification.

§85-11-6. Notice to Employees of Delinquent
Employers.

65.1. Upon the default or termination of an
employer, the commissioner shall issue &
written notice to the employees of that
employer. The notice shall be in the form
prescribed by the commissioner.

5.2. Contents of Notice - The notice shall
inform the employees of the default or
termination of their employer and the effective
date thereof. The notice shall also inform the
employees of the legal consequences, as it affects
the employees, of the default or termination of
their employer. The notice shall also contain the
following statement which shall be printed in
conspicuous type: "Any person who shall, prior
to the reinstatement of the said employer, as
hereinbefore provided for, or prior to sixty days
after the posting of this notice, whichever shall
first occur, remove, deface, or render illegible
this notice, shall be guilty of & misdemeanor,
and, upon conviction thereof, shall be fined not
to exceed five hundred ($500.00) dollars”.

5.3. Posting the Notice - The commissioner
shall arrange for the posting of the subsection
5.1 notice in a conspicuous place at the chief
works of the employer, as the same appears in
the records of the commissioner. If the chief
works of the employer cannot be found or
identified, then the subsection 5.1 notice shall be
posted at the front door of the courthouse of the
county in which the chief works are located,
according to the records in the commissioner's
office. A copy of the notice shall also be sent to

the office of the secretary of state for publication
in the state Register,

6.4. The commissioner may require any
sheriff, deputy sheriff, constable, or other
official of the state of West Virginia, who may be
authorized to serve civil process, to post the
subsection 5.1 notice and to make return thereof
of the fact of such posting to the commissioner,
and any failure to post any notice within ten
days after he or she shall have received the same
from the commissioner, without just cause or
excuse, shall constitute a willful failure or
refusal to perform & duty required of him by law
within the meaning of West Virginia Code,
§61-5-28. Any person actuelly injured by
reason of such failure shall have an action
against said official, and upon any official bond
he or she may have given, for such damages as
such person may actually have incurred, but not
to exceed, in the case of any surety upon said
bond, the amount of the penalty of said bond.

5.5. Fee for Posting - Any official posting
the subsection 5.1 notice shall be entitled to the
same fee as is now or may hereafter be provided
for the service of process in puits instituted in
courts of record in the state of West Virginia,
which fee ghall be paid by the commiasioner out
of any funds at his or her disposal, but shall be
charged by him or her against the account of the
employer to whose delinquency such notice
relates.

§85-11-6. Audits of Employers.

6.1. Pursuant to West Virginia Code,
$23-2-2(a), every employer shall furnish the
commissioner, upon request, all information
required by the commissioner to ascertain or
verify the number of employees employed by the
employer during a pertinent period, the wages
paid to employees during a pertinent period, any
payments owed to the Fund, as premium,
premium deposit, interest, fees, or to carry out
the various purposes of the Act.

6.2. In order to inspect the information
specified in subsection 6.1 of this rule, the
commissioner may direct that an agent or
employee of the Fund audit the books and other
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records of the employer during the regular
business hours of the employer or at another
reasonable time whether located at the
employer's place or places of business or
elsewhere and the employer shall permit the
audit to occur and shall cooperate with the
auditors so that the audit may be successfully
completed.

6.3. Either as an addition to or as an
alternative to the audit permitted wunder
subsection 6.2 of this ruls, the commissioner
may convene an administrative hearing or
conduct a depogition for the purpose of receiving
the subsection 6.1 information in testimonial or
evidentiary form. The commissioner, the
executive secretary, an inspector or & designated
hearing officer may issue subpoenas and compel
the attendance of witnesses and the production
of pertinent books, accounts, papers, records,
documents, and testimony at any such hearing
or deposition. Any such administrative hearing
or deposition shall be convened and conducted in
accordance with section 14 of this rule and the
commissioner shall have the right to have any
employer or officer, agent, or employee of any
employer examined under oath or affirmation.
A deposition may be held pursuant to this
subgection even if a hearing regarding the
employer has not been previously noticed or
requested; but, in that event, adequate notice of
the deposition shall be give to all interested
parties lkknown to the commissioner.

6.4, The request for information provided
for by subsection 6.1, the audit provided for by
subsection 6.2, or the hearing provided for by
subsection 6.3 may be conducted at any time
when necessary to carry out the purposes of the
Act including when the commissioner has good
cause to believe that the employer may be
delinquent. Such times may be before the
issuance of a subsection 3.3 notice of
delinquency, after the issuance of a subsection
3.3. notice of delinquency, before or after an
employer has defaulted pursuant to subsection
3.7 or has been terminated pursuant to
subsection 3.8 of this rule, or before, during, or
after the implementation of an attempt to collect
or enforce upon the employer's delinquency as
provided for in subsection 7.2 of this rule.

§85-11-7. Methods of Collection of Payments
and Enforcement.

7.1. Prior to a subsection 3.5 default or a
subsection 3.6 termination, an employer may
cure ita delinquency by paying in full the
amounts claimed to be owed by the
commissioner or by filing a complete payroll
report, as may be applicable. At this stage, the
amounts claimed to be owed to the commissioner
shall include a requirement for the payment of
interest on the delinquent premium payment
and/or premium deposit pursuant to West
Virginia Code, §23-2-13. The amounts claimed
to be owed shall not include the amount of any
penalty for claims losses.

(a) In the event that the employer
disputes the amounts claimed to be owed to the
commissioner or disputes the completeness or
accuracy of an alleged delinquent payroll report,
the employer may file a petition setting forth the
facts upon which it bases its dispute and may
demand thet the commissioner convene an
administrative hearing pursuant to subsectlon
13.11 and section 14 of this rule for the purpose
of teking evidence to resolve the dispute. As a
part of the petition, the employer must pay the
full amount claimed to be due by the
commissioner. The commissioner shall deposit
the payment into his or her normal interest
bearing account.

(b) During the time from the receipt of
the hearing demand and until the issuance of an
order by the commissioner following the hearing
which resolves the dispute, the delinquency of
an employer shall be tolled as being a delay
caused by the administration of the Fund.
Following the issuance of the commissioner's
order, the time for the employer to cure its
delinquency will resume until any previously
unexpired days have elapsed. The
commissioner's order shall be deemed to be
issued on the date it is received by the
employer's representative as shown by the
return receipt of the United States Postal
Service's certified mail system. The
commissioner's order resolving the dispute shall
be interlocutory in nature and shall not be a
fingl order for appeals purposes.
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(c) During the period affected by this
subsection, neither the commissioner nor any
representative or agent of the commissioner
shall have the authority to waive any part of any
payments owed to the Fund. The employer can
cure its delinquency only by paying the full
amount found to be owed. If the commissioner's
order rules in whole or in part in the favor of the
employer, then the appropriate sum will be
reimbursed to the employer, together with the
interest earned on that portion, from the amount
previously paid by the employer.

7.2. Following the default or termination of
an employer, the commissioner shall have
available to him or her the following remedies
which shall each be described more fully below.

{a) Initiation of a civil action.

(b) Filing of a lien enforceable against
all the property of the employer.

(©) Under certain additional
circumestances, as specified below, initiation of
an action in the Circuit Court of Kanawha
County to enjoin the employer from continuing
to carry on the business in which its liability
was incurred or, in the alternative, to accept a
bond from the employer.

(d} Filing a claim in any bankruptcy
proceeding or in a receivership or insolvency
proceeding.

(e) Upon receipt of written application
for reinstatement filed by the defaulted or
terminated employer, the commissioner must
issue notice of an administrative hearing upon
the delinquency, the cure thereof, and any
possible waiver of a portion of that cure.

7.3. In eddition to the other remedies set
forth here, the commissioner may also initiate a
proceeding in the name of the state to distrain
upon any personal property, including
intangible property, of any delinquent employer.
If the commissioner has good reason to helieve
that such property or a substantial portion
thereof is about to be removed from the county
in which it is situated, the commissioner may

initiate a distraint proceeding in the name of the
state before the employer actually becomes
delinquent. In exercising the power of distraint,
the commissioner shall do so only as provided for
in section 12 of this rule.

7.4. In every case noted in this section 7
where a monetary sum is to be collected, the
commisgioner shall include a demand for
interest as specified in section 15 of this rule,

7.5. The remedies set forth in subsection 7.2
and 7.3 of this section 7 are described in greater
detail in later sections of this rule.

§85-11-8, Statutory Lien.

8.1. Any payment and interest thereon due
and unpaid under the Act constitutes a lien
enforceable against all of the property of the
owing employer. By way of example, and not by
limitation, payments owed may include
delinquent premiums, delinquent premium
deposits, clalms losses paid by the Fund for
employees, or their dependents, of a delinquent,
defaulted, or terminated employer, costs of
serving or posting notices, and all other
unresolved claims shown upon the account of an
employer by the records in the commissioner's
office plus interest thereon as calculated under
West Virginia Code, §23-2-13, and section 15 of
this rule. The property subject to the lien
includes all of the employer's real estate,
personal property of all types, and combinations
thereof.

8.2. In accordance with West Virginia Code,
$23.2-5a and §38-10C-2, the commissioner
shall file a written notice of the subsection 8.1
lien in the office of the clerk of the county
commission of the county in which the property
of the employer against whom such lien is
claimed, is situate, or if the employer's property
is situated in more than one county, then in each
such clerks’ offices in each such county. The
notice shall certify the amount of money that is
owed to the Fund by the employer. In addition, a
duplicate original of each such notice shall be
filed with the office of the gecretary of state.
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83. Pursuant to West Virginia Code,
§38-10C-2, the clerk or clerks of the County
Commission or Commissions shall, upon the
filing of the notice, index the notice in the
judgment or tax lien docket of his or her office
against the employer in favor of the state of
West Virginia and the commissioner. Upon the
satisfaction of such 1lien, a properly
acknowledged release thereof for recordation
shall be delivered to the employer by the
commissioner. Such notice or notices of the lien
shall be supplemented by additional notices
from time to time whenever any additional
liability is incurred by the employer or is
determined by audit or other proceeding.

8.4. Until the lien is docketed as provided
for in subsection 8.3 of this rule, the lien is
unenforceable against all purchasers (including
a lien creditor) of real estate or personal
property for a valuable consideration except for
such purchasers with actual notice of the
commissioner’s lien. However, if a purchaser
(including a lien creditor) of real estate or
personal property for a valuable consideration
has actual knowledge of the commissioner's lien,
then that lien shall be enforceable against such
a purchaser even before the lien is docketed as
provided for in subsection 8.3 of this rule.
Following the docketing pursuant to subsection
8.3, the lien is enforceable against any
purchaser (including a lien creditor) with or
without notice of the commissioner's lien.

85. Once all amounts due from the
employer are collected by the commissioner, the
commissioner shall release the lien as provided
for by law.

§85-11-9. Civil Actions.

9.1. The commissioner in the name of the
state may commence a civil action against an
employer who, after due notice, defaults in any
payment required by the Act. Such payments
may include, but are not limited to, premiums,
premium deposits, claims losses paid by the
Fund, costs and fees of notices and posting and
service thereof, and interest thereon for
employers in default; or any amounts lawfully
owed by employers who have been terminated

from coverage by the Fund; or amounts lawfully
owed to the Fund by employers who elect to
self-insure.

9.2. Such a civil action shall be pursued
under the applicable provisions of West Virginia
Code, §14-1-1 et seq., or as otherwise provided
by law. The commissioner shall be represented
in such a civil action by a representative or
designee of the office of the attorney general. It
is expressly noted that the provisions of section
18a, 18b, and 18c of article 1, chapter 14 of the
Code of West Virginia are not applicable to a
subsection 9.1 civil action, but may be used as is
otherwise proper,

9.3. Subsection 9.1 civil actions shall be
settled or dismissed only as provided for by West
Virginia Code, §14-1-18. In determining
whether to settle or dismiss such a civil action,
the commissioner and the attorney general shall
be guided by the six equitable considerations set
forth at West Virginia Code, $23-2-5(f), the
evaluation of which shall be set forth in the
settlement or dismissal order of the circuit
court. The commissioner and the attorney
general shall deviate from those six equitable
considerations only for good cause which cause
shall be fully described in any settlement or
dismissal order of the circuit court. Al such
settlement or dismissal orders shall be public
information and shall not be placed under seal.

9.4. Pursuant to West Virginia Code,
$23-2-5a, if the judgment entered in a
subsection 9.1 civil action is against the
employer, the employer shall pay the costs of the
action, In addition, a subsection 9.1 civil action
shall be given preference on the calendar of the
court over all other civil actions.

9.5. Upon obtaining a judgment in any civil
action under this section 9, the commissioner
shall enforce and execute upon that judgment as
provided for by West Virginia Code, §14-1-1 et
seq., or as otherwise provided for by law. Any
agreement to accept less than the full value of
the judgment together with interest thereon
shall be made solely as set forth in subsection
9.3 of this rule and shall be stated in writing
which document shall be a public record.
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$85-11-10.
Business.

Injunctions From Carrying On

10.1. In any case when an employer
required to subscribe to the Fund defaults in
payment of premium, premium deposit, or
interest thereon, for as many as two calendar
quarters, which quarters need not be
consecutive, and remains in default after due
notice, and the commissioner has been unahle to
collect such payments by use of one or more of
the following remedies - a civil action,
enforcement of lien, use of a distraint procedure,
or collection from a court in a receivership or
insolvency proceeding, all as provided for by
West Virginia Code, §23-2-5a, and by this rule -
the commissioner may bring an action in the
Circuit Court of Kanawha County enjoin such
employer from continuing to carry on the
business in which such liability was incurred.

10.2. The commissioner may, as an
alternative to pursuing such an injunction,
require such a delinquent employer to file a
bond in the form prescribed by the commissioner
with satisfactory surety in an amount not less
than fifty percent more than the payments and
interest due. The bond must be issued by a

corporate  surety satisfactory to the
commissioner,
§86-11-11. Receivership and Insolvency

Proceedings; Bankruptcy.

11.1. In accordance with the provisions of
West Virginia Code, §23-2-5a, in case a
business subject to the payments and interest
thereon imposed under the Act shall be operated
in connection with a receivership or inseclvency
proceeding in any state court in this state, the
court under whose direction such business is
operated shall, by the entry of a proper order or
decree in the cause, make provisions, so far as
the assets in administration will permit, for the
regular payment of such payments as the same
become due.

11,2, In any such case as is described in
subsection 11,1, the commissioner shall be
represented by a designee of the office of the
attorney general and the commissioner may file

such pleadings, motions, and other documents
and take any other legal action so as to protect
the interests of the Fund during the pendency
and resolution of such case.

11.3. In the event that any employer which
owes any payment and interest under the
provisions of the Act files for or is placed in a
bankruptey proceeding under the laws of the
United States, the commissioner may become a
party to such proceedings and take any and all
actions needed to protect the interests of the
Fund during the pendency and resolution of the
praceeding. The commissioner may institute an
involuntary proceeding against an employerina
bankruptey court of the United States in any
proper instance.

§85-11-12. Distraint Upon Personal Property.
12.1. General authority and provisions,

(a) Authority of Commissioner, - If any
premium, premium deposit, penalty, interest,
claims losses, or other payment required by the
Act is due and the employer is delinquent,
terminated, or in default for nonpayment of such
obligation and notice thereof has been given as
provided for by this rule and the demand is not
then the subject of administrative or judicial
review, then, if any employer liable to pay such
payment, premium, or penalty neglects or
refuses to pay the same within fifteen days after
notice and demand as provided in subsection
12.1(e) hereof, it shall be lawful for the
commissioner to collect the amounts due and
such further sums as are sufficient to cover the
expense of the levy, by levy in the name of the
state upon all personal property, including
intangible property, and rights to property
belonging to such employer or on which there is
& lien as provided for by the Act for payment of
the obligation due. If the commissioner finds
that the collection of such obligation is in
jeopardy, notice and demand for immediate
payment may be given by the commissioner and,
upon failure or refusal to pay such obligation,
collection thereof by levy shall be lawful without
regard to the fifteen-day period provided in
subsection 12.1(f) If the commissioner has good
cause to believe that such property or a
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substantial portion thereof is about to be
removed from the state in which it is situated,
the commissioner may likewise distrain before
such delinquency occurs.

(b) The term “levy" as used in this
section Includes the power of distraint and
seizure by any lawful means. Except as
otherwise provided in this section, a levy shall
extend only to property possessed and
obligations existing at the time thereof. In any
case In which the commissioner may levy upon
property or rights to property, the commissioner
may seize and sell such property in accordance
with section 12.4 of this rule.

(¢) The commissioner shall only utilize
the services of a sheriff, a sheriff's deputy, or a
member of the Department of Public Safety in
levying upon any property under this section 12
of this rule or in performing any of the tasks
related to the disposition of the property once it
is neized as are set forth in the remainder of this
section 12 of this rule.

(d) Successive seizures. Whenever any
property or a right to property upon which levy
has been made by virtue of subsection 12.1(a) is
not sufficlent to satisfy the claim of the
commisgioner for which levy is made, the
commissioner may, thereafter, and as often as
may be necessary, proceed to levy in like
manner upon any other property liable to levy of
the employer against whom such claim exists
until the amount due, together with all
expenses, is fully paid.

(e) Distress warrant. The commissioner
may issue a distress warrant to the sheriff of any
county of this state commanding him or her to
levy upon and sell any such property or rights to
property subject to levy in accordance with the
provisions of this section. A distress warrant
shall be executed within sixty (60) days from the
date the warrant was issued, The sheriff shall
return the warrant and any money collected to
the commissioner within sixty-five (65) days
from the date the warrant was issued. A sheriff
8o collecting any payment shall be entitled to
such compensation as is provided by law for his

or her services in the levy and enforcement of
executions.

() Requirement of notice before levy.

(A) In general. Levy may be made
under subsection 12.1(a) upon the salary or
wages or other property or right to property of
any employer with respect to any unpaid
obligation only after the commissioner has
notified such employer in writing of his or her
intention to make such levy. Such notice shall
also be given by the commissioner to all entities
other than the employer of whom the
commissioner has knowledge and who have a
higher priority lien or right to the property than
that of the commissioner.

(B} Fifteen day requirement. The
notice required under subsection 12.1(f)(A) shall
be given in person, or by attorney-in-fact, or sent
by certified mail, restricted delivery, to such
employer's last known address, no less than
fifteen days prior to the day of levy; however, no
notice need be given if the commissioner has
made a finding under either of the last two
sentences of subsection 12.1(a) that cotlection of
the obligation is in jeopardy.

(C) Continuing levy on salary and
wages. The effect of a levy on salary or wages
payable shall be continuous from the date such
levy is first made until the liability out of which
such levy arose is satisfied or becomes
unenforceable by reason of lapse of time, at
which time the commissioner shall promptly
release such levy and notify the employer upon
whom such levy was made that such levy has
been released.

12.2. Property exempt from levy.

(a) Enumeration. There shall be
exempt from levy the greater of the value of
exemptions as provided in Chapter 38 of the
Code of West Virginia or as provided below. In
any case where the entity subject to the
processes set forth in this section 12 is an
individual human being, then the term
“individual" as used in this subsection 12.2
applies solely and exclusively to such a human
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being and if the entity proceeded against is not
an individual human being then the term
"individual” does not apply to that entity.

(A) Wearing apparel and school
books. Items of wearing apparel and school
books that are necessary for the individual or for
members of his or her family.

(B) Fuel, provisions, furniture and
personal effects. If the individual is the head of
a family, so much of the fuel, provisions,
furniture and personal effects in his or her
household and of the arms for personal use,
livestock and poultry of the individual, as does
not exceed one thousand five hundred dollars in
value, if the individual is not the hend of a
household, this exemption shall not exceed one
thousand dollars.

{C) Books and tools of a trade,
business or profession. So many of the books and
tools necessary for the trade, business, or
profession of the individual as do not exceed in
the aggregate one thousand dollars in value,

(D) Unemployment benefits, Any
amount payable to an individual with respect to
his or her unemployment (including any portion
thereof payable with respect to dependents)
under an unemployment compensation law of
the United States, or of this state, or any other
state.

(E) Undelivered mail, Mail,
addressed to any employer, which has not been
delivered to the addressee.

(F) Annuity and pension payments,
Annuity or pension payments to any individual
under any pension or retirement plan, including
Social Security payments.

() Workers' compensation, Any
amount payable to an individual as workers'
compensation (including any portion thereof
payable with respect to dependents) under a
workers' compensation law of the United States,
or of this state, or any other State; except that if
the individual who will be receiving such
payment is a person who as sole proprietor,
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partner, or corporate office, employee, or
member was responsible for and is liable for the
payment of the obligation levied upon, then the
amount payable as workers' compensation may
be levied upon.

(H) Judgments for support of minor
children. If the individual is required by a
judgment of a court of competent jurisdiction,
entered prior fo the date of levy, to contribute to
the support of minor children, so much of his or
her salary, wages or other income as necessary
to comply with such judgment.

(I) Public assistance. Any amount
payable to any individual from a public
assistance or relief fund created under the law of
the United States, of this state, or of any other
state,

(J) Minimum exemption for wages,
salary and other income. Any amount payable
to or receivable by an individual as wages or
salary for services provided by an employee to
his or her employer, or as income derived from
other sources, during any period, to the extent
that the total for such period does not exceed the
applicable exempt amount determined under
subsection 12.2(d).

(K) If the employer is a natural
person and if he or she owns a homestead located
in this state, the first five thousand dollars
thereof shall be exempt from levy,

(b) Appraisal. The officer seizing
property of the type described in subsection
12.2(a) shall appraise and set aside to the owner
the amount of such property declared to be
exempt. If the individual objects at the time of
the seizure to the valuation fixed by the officer
making the seizure, the commissioner shall
summon three disinterested individuals who
shall make the valuation,

(¢) No other property exempt. - Unless
required by some other law, no personal
property or rights to property shall be exempt
from levy other than property specifically made
exempt by subsection 12.2(a).
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(d) Exempt amount of wages, salary and
other income. - In the case of an individual who
is paid or receives all of his or her wages, salary
and other income on a weekly basis, the amount
of the wages, salary and other income payable to
or receivable by the individual during any week
which is exempt from levy under subsection
12.2(a)(J) shall be thirty (30) times the state
minimum wage per hour, plus twenty-five
dollars for each additional dependent of the
individual.

12.3. Surrender of property subject to levy.

(a) Requirement. Any person in
possession of, or obligated with respect to,
property or rights to property subject to levy
upon which a levy has been made shall, upon
demand of the commissioner, surrender such
property or rights, or discharge such obligation,
to the commissioner, except such part of the
property or rights as is, at the time of such
demand, subject to any prior attachment,
execution or levy.

(b) Enforcement of levy and extent of
personal liability. Any person in possession of
or obligated with respect to property subject to
levy upon which levy has been made, who fails
or refuses to surrender any property or rights to
property, subject to levy, upon demand by the
commissioner, shall be subject to prosecution as
provided for in section 17 of this rule,

(¢c) Effect of honoring levy, Any person
in possession of or obligated with respect to
property or rights to property subject to levy
upon which levy has been made, who upon
demand by the commissioner, surrenders such
property or rights to property or discharges such
obligation to the commissioner shall be
discharged from any obligation or Hability to the
delinquent employer with respect to such
property or rights to property arising from such
surrender or payment,

{(d) The term "person" as used in this
subsection 12.3 includes an officer or employee
of a corporation or a member or employee of a
partnership, who as such officer, employee or
member is under a duty to surrender the
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property or rights to property or to discharge the
obligation.

12.4. Sale of seized property.

(a) Notice of seizure. At the time of
geizure or as soon as practicable after seizure of
property, notice in writing shall be given by the
commissioner to the owner of the property, and
to the possessor thereof, or shall be left at his or
her usual place of abode or business if he or she
has such within the county where the seizure is
made. If the owner cannot be readily located, or
has no dwelling or place of business within such
county, the notice may be mailed to his or her
last known address by use of the certified mail,
return receipt requested. Such notice shall
specify the sum demanded and shall state the
appraised value and identity of the property
seized.

(b) Notice of sale. The commissioner
may sell any property seized under this section
12 of this rule. As soon as practicable after the
seizure of the property, the commissioner shall
glve notice to the owner, in the manner
prescribed in subsection 12.4{a), and shall cause
a notice of sale to be published as a Class IT legal
advertisement in some newspaper published or
generally circulated within the county wherein
such seizure is made, or the county where the
property is located, the last date of publication
being not less than five (5) days prior to sale.
This notice shall identify property to be sold, and
the date, time, place, manner, and conditions of
the sale thereof, all of which shall be at the
discretion of the commissioner. The sale shall
be conducted by public auction, or by public sale
under sealed bids. Before the sale, the
commissioner may determine a minimum price
for which the property shall be sold, and if no
person offers to purchase such property at the
sale of the amount of the minimum price, the
property shall be declared to be purchased at
such price for the state of West Virginia for the
benefit of the Fund;, otherwise, the property
shall be declared to be sold to highest bidder. In
determining the minimum price, the
commissioner shall take into account the
expense of making the levy and sale,
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(c) Sale of indivisible property. If any
property liable to levy is not divisible, so as to
enable the commissioner by sale of a part
thereof to raise the whole amount of the sum due
and the expenses of making the levy and sale,
the whole of such property shall be sold.
However, where the property is sold is co-owned
or jointly-owned by the employer and an
innocent third party, the proceeds of the sale
shall be divided, based on the respective
interests of the entities owning the property
immediately prior to the levy and sale, and the
proceeds attributable to the interest of the
innocent owner or owners shall be distributed to
them: Provided, that where the property to be
sold is so co-owned or jointly-owned by an
innocent third party, who has no independent
liability to the Fund, such innocent party may
petition the circuit court of the county in which
the property is located for relief, including
postponement of the sale, in order that the court
can determine if the property can be partitioned,
so0 as to avoid sale of the innocent party's portion
or grant and afford other relief by the court
protective of the rights and interests of such
innocent party as well as of the Fund.

12.56. Sale of perishable goods. 1If the
commissioner determines that any property
seized is liable to perish or become greatly
reduced in price or value by keeping, or that
such property cannot be kept without great
expense, he or she shall appraise the value of
such property and shall take one of the following
actions,

(2) Return to owner. If the owner of the
property can be readily found, the commissioner
shall give him or her notice of such
determination of the appraised value of the
property. The property shall be returned to the
owner if, within such time as may be specified in
the notice, the owner either; (a) Pays to the
commissioner an amount equal to the appraised
value; or (b) Gives bond in such form, with such
sureties, and in such amount as the
commissioner shall prescribe, to pay the
appraised amount et such time as the
commissioner determines to be appropriate
under the circumstances.
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(b) Immediate sale. If the owner does
not pay such amount or furnish such bond in
accordance  with this subsection, the
commissioner shall, as soon as practicable,
make public sale of the property.

12.8. Redemption of property.

(a) Before sale. Any entity whose
property has been levied upon shall have the
right to pay the amount due, together with the
expensee of the proceeding, if any, to the
commissioner at any time prior to the sale
thereof, and wupon such payment, the
commissioner shall restore such property to that
entity and all further proceedings in connection
with the levy on such property shall cease from
the time of such payment.

(b) Subrogation to commissioner's lien.
Any entity redeeming the interest of another
shall be subrogated to the Yen of the
commisgioner on such interest. Such entity
shall lose his, her, or its right to this lien,
however, unless within thirty (30) days after
receiving the certificate of sale of personal
property, he, she, or it shall file with the clerk of
the county commission of the county in which
the personal property is located or where the
delinquent employer resides or has its business
location, or if neither be in this state, the Clerk
of the County Commission of Kanawha County,
his, her, or its claim against the delinquent
employer and a copy of the certificate of sale of
personal property.

12.7. Certificate of sale. In the case of
property sold as provided in subsection 12.4, the
commissioner shall provide to the purchaser a
certificate of sale upon payment in full of the
purchase price.

12.8. Legal effect of certificate of sale of
personal property.

(a) Certificate of sale of property. In all
cases of sale of property pursuant to subsection
12.4, the certificate of such sale:

(A) As evidence. Shall be given
prima facie evidence of the right of the officer to
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make such gale, and conclusive evidence of the
regularity of the proceedings in making the sale;
and

(B) As conveyances, Shall transfer
to the purchaser all right, title and interest of
the employer in and to the property sold; and

{(C) As authority for transfer of
corporate stock. If such property consists of
stocks, shall be notice when received, to any
corporation, company or association of such
transfer, and shall be authority to such
corporation, company or association to record
the transfer on its books and records in the same
manner as if the stocks were transferred or
assigned by the party holding the same, in lieu
of any original or prior certificate, which shall
be void, whether canceled or not; and

(D} Asreceipts. If the subject of sale
is securities or other evidences of debt, shallbe a
good and valid receipt to the person holding the
same, as against any person holding or claiming
to hold possession of such securities or other
evidences of debt; and

(E) As authority for transfer of title
to motor vehicle. If such property consists of a
motor vehicle, shall be notice, when received, to
any public official charged with the registration
of title to motor vehicles, of such transfer and
shall be authority to such official to record the
transfer on the books and records in the same
manner as if the certificate of title to such motor
vehicle has been transfered or assigned by the
party holding the same, in lieu of any original or
prior certificate, which shall be void, whether
canceled or not,

(b) Effect of junior encumbrances. A
certificate of sale of personal property given
pursuant to subsection 12.7 shall discharge such
property from all lieng, encumbrances and titles
over which the lien of the commissioner with
respect to which the levy was made had priority.

12.9. Records of sale. The commissioner
shall for each county, keep a record of all sales of
property under subsection 124 and of
redemptions of such property. The record shall
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set forth the debt for which any such sale was
made, the date of seizure and sale, the name of
the debtor and all proceedings in making such
sale, the amount of expenses, and the names of
the purchasers and the date and a copy of the
certificate of sale. A copy of such report, or any
part thereof, certified by the commissioner shall
be evidence in any court of this state of the truth
of the facts therein stated.

12.10. Expense of levy and sale. The
commissioner shall determine the expenses to
be allowed in all cares of levy and sale under this
article.

12.11. Application of levy.

(&) Collection of liability. Any money
realized from a levy shall be applied as follows:
(a) first, against the expenses of the proceedings;
and (b) second, the amount, if any remaining
shall then be applied against the liability in
respect of which the levy was made of the sale
conducted. The amount, if any, remaining shall
then be epplied against any other delinquent
liability of the employer for which levy may be
made under this section 12 of this rule.

(b) Surplus proceeds. Any surplus
proceeds remaining after the application of
subsection 12.11(a) shall, upon application and
satisfactory proof in support thereof, be credited
or refunded by the commissioner to the person or
persons legally entitled thereto.

12.12. Authority to release levy and return
property.

(a) Release of levy. It shall be lawful for
the commissioner to release the levy upon all or
part of the property or rights to property levied
upon where the commissioner determines that
such action will facilitate the collection of the
liability, but such release shall not operate to
prevent a subsequent levy.

(b) Return of property. I the
commissioner determines that property has .
been wrongfully levied upon, it shall be lawful
for the commiesioner to return: (a) the specific
property levied upon; (b) an amount of money
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equal to the amount of money levied upon; or (c)
an amount of money equal to the amount of
money received by the commissioner from a sale
of such property. Property may be returned at
any time. An amount equal to the amount of
money levied upon or received from such sale
may be returned at any time before the
expiration of nine (9) months from the date of
such levy. For purposes of this section 12.12(b),
if property is declared purchased by the
commissioner at a sale pursuant to subsection
12.4, the commissioner shall he treated as
having received an amount of money equal to
the minimum price determined pursuant to such
subsection or, if larger, the amount received by
the commissioner from the resale of such

property.

(c) Public information. The
commissioner shall, upon request, make public
the names and persons in whose favor a release
of levy or return of property has been mads in
subsections 12.12(a) and 12.12(h).

$85-11-13. Applications for Reinstatement.

13.1. Any employer, who is required to
subscribe to the Fund and subsequently
defaults, or who elects to subscribe and
subsequently whose account is terminated, shall
be restored immediately to the benefits and
protection of the Act only upon the filing of all
delinquent payroll and other reports required by
the commissioner and upon payment into the
Fund of all unpaid premiums, an adequate
premium deposit, accrued interest, claims losses
paid during the period of delinquency and any
subsequent default or termination, and any
other amount due under the Act or the rules
promulgated by the commissioner.

13.2. Applications for reinstatement shall
be made upon forms prescribed by the
commissioner and shall include a report of the
gross payroll of the employser during the entire
period of delinquencies and any subsequent
default or terminstion, which payroll
information shall be verified by the employer or
its authorized agent, and shall further include a
payment equal to one half of one percent of the
gross payroll reported during the period of
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default, or one hundred ($100.00) dollars,
whichever amount shall be greater.

13.3. An employer who applies for
reinstatement shall be entitled to the benefits
and protection of the Act on the day the
application is received by the commissioner and
thereafter. However, if the commissioner
subsequently reinstates an employer subject to
the terms of a repayment agreement, then the
subsequent failure of the employer to make
scheduled payments in accordance with the
repayment agreement, to timely file current
premiums, or to restore the premium deposit to
the required amount by the end of the
repayment period shall cause the repayment
agreement to be null, void and of no effect, and
the employer shall be denied the benefits and
protection of the Act effective from the date that
such employer's account originally became
delinquent. Similarly, either the withdrawal of
an application for reinstatement or the failure to
timely file reports or make the payments
determined to be owed to the commissioner
following the entry of a final order shall cause
the application for reinstatement to be null, void
and of no effect, and the employer shall be
denied the benefits and protection of the Act
effective from the date that such employer's
account originally became delinquent.

13.4. The payments which must be made
under subsection 13.1. of this rule include a
penalty designated as interest and claims losses
paid by the Fund during the period of
delinquency, default, or termination. The
amount of that penalty is subject to the following
limitations.

(a) The amount of the penalty shall not
exceed an amount equal to fifty percent of the
premium otherwise due and owing for the period
of delinquency and subsequent default or
termination, :

(b} The period for which the pensalty is
asgsessed may be limited to a period of five (5)
years immediately preceding the date of the
commissioner’s receipt of the employer's
application for reinstatement. If an employer
wishes for the commissioner to consider limiting
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the period to five (5) years, then the employer's
application shall so state. The employer shall
present its evidence in support of the
commissioner's exercise of that discretionary
authority in its favor at the hearing provided for
in this section 13 or by entering into a
stipulation as provided for in subsection 13.7 of
this rule. The commissioner shall exercise his
or her discretion to limit the period solely by use
of the six factors set forth in subsection 13.5
bealow,

13.6. Upon receipt of a written application
for reinstatement as filed by an employer, the
commissioner shall issue a notice of an
administrative hearing prior to reinstatament to
determine the terms of repayment of all
delinquent premiums, premium deposits,
accrued interest, and other payments due, and
the extent, if any, to which interest and claims
losses may be waived. The commissioner shall
grant such a waiver or enter into a repayment
agreement only after equitably considering the
evidence received at the administrative hearing
on each of the following factors or by way of a
stipulation of such evidence.

(a) The exact nature of the default or
termination.

(b) The amount of the claims losses.
(¢) The solvency of the Fund.
(d) The financial condition of the

employer.

(e} The degree of willfulness exhibited
by the employer's conduct resulting in the
default or termination.

(f) The potential economic impact upon
the state and the specific geographic area in
which the employer is located, if the employer
should cease operations.

13.6. An employer may waive its right to an
administrative hearing by agreeing to pay the
full amount of the delinquent premium,
premium deposit, accrued interest thereon,
other payments due, claims losses paid by the
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Fund and interest thereon subject only to
reduction as specified in subsection 13.4(a) of
this rule. Except as provided for by subsection
13.7 of this rule, no other reduction, weiver, or
limit shall be allowed.

13.7. An employer may also waive its right
to an administrative hearing by entering into a
proposed stipulation and settlement agreement
with the attorney for the Fund.

(a) The stipulation shall contain
detailed findings of fact pertaining to the
employer's default and in particular shall
address the six criteria contained in subsection
13.5 of this rule if the parties and the Fund's
representative are recommending that the
commissioner waive any part of the penalty or
limit the collectibility peried. The attorney for
the Fund is not under any obligation to enter
into such a stipulation or settlement agreement
if that attorney disagrees concerning any of the
proposed stipulated facts or with the proposed
agreement,

(b) If the full amount of the delinquent
premium, premium deposit, accrued interest
thereon, other payments due, claims lossen paid
by the Fund and interest thereon subject only to
the reduction as specified in subsection 13.4(a)
of this rule is equal to or less than Fifty
Thousand Dollars ($50,000.00), then any
stipulation recommending that the
commissioner accept less than such full amount
or recommending a repayment agreement of all
of or part of such full amount shall be presented
directly to the commissioner for his or her
inspection, approval, or rejection on the same
terms provided for below for final review of the
commisgioner,

(¢) If such full amount is in excess of
Fifty Thousand Dollars ($60,000.00), then the
proposed stipulation and settlement agreement,
if agreed to by the parties and the Fund’s
representative, shall be submitted to the
hearing officer for his or her inspection. The
hearing officer may reject the proposal if he or
she finds it deficient for failure to adequately
address any necessary evidentiary point or for
being an unreasonable settlement. If the
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proposal is rejected, the case shall proceed to
hearing unless an acceptable substitute proposal
is submitted. If a proposal is accepted by the
heering officer, then it shall be forwarded to the
commissioner along with the hearing officer's
written recommendation to accept it for the
commissioner's review.

(d) The commissioner's review shall be
on the same basis as that of the hearing officer.
In any case where the proposal is accepted by the
attorney for the Fund, the hearing officer, and
the commissioner, the final agreement may not
waive any portion of eny payment due by the
employer under the Act except for the penalty
provision for interest and claime losses.
Further, those penalty provisions may only be
waived on the basis of the six criteria set forth in
subsection 13.5 of this rule.

13.8. The administrative hearing provided
for by subsection 13.5 of this rule shall be
conducted pursuant to article five, chapter
twenty-nine-A of the Code of West Virginia and
pursuant to the requirements of section 14 of
this rule. For the purposes of a subsection 13.5
adminigtrative hearing and the receipt of
evidence on the solvency of the Fund, in every
such case the hearing officer shall be deemed to
have taken notice of the most recent report from
the Fund's actuary and the three (3) most recent
annual financial statements from the Fund's
accountant. Counsel for the Fund appearing at
the hearing may request that the hearing officer
take notice of such additional reports on the
solvency of the Fund as may be in the possession
of the commissioner. Except upon objection by
the employer and the sustaining of that
objection, the hearing officer shall take notice of
any such additional reports. Copies of all
documents of which notice is either deemed to
have been taken or which is taken shall be made
available to the employer at its request.

13.9. The Fund shall be represented at a
subsection 13.5 administrative hearing either
by an attorney representative or designee of the
office of the attorney general or by an attorney
on the staff of the commissioner. Such attorney
shall present the Fund's evidence during the
administrative hearing in order to establish the
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fact of the employer's delinquency, default, or
termination, the amounts owed as premium,
premium deposit, other payment due, accrued
interest, claim losses paid by the fund during the
employer's delinquency, default, or termination
and accrued interest thereon as determined
from the records in the commissioner's office,
payroll reports and other reports due, and
evidence regarding any walver, reduction, or
limit of the penalty amount to be paid by the
employer. Such attorney shall also
crogs-examine the employer's witnesses at the
hearing and shall otherwise fully participate in
the hearing including the submission of
argument thereafter to the hearing officer and
the submisgion of comments upon the hearing
officer's report and recommendation following
the hearing.

13.10. Pursuant to section 6 of this rule, the
commissioner may direct that & complete audit
of the employer's account be made at any time
after a reinstatement application is received
from the employer. The purpose of the audit
shall be to develop or verify, or both, the
evidence to be presented at the administrative
hearing.

13.11. If pursuant to subsection 7.1 of this
rule or if otherwise for the first time an
employer asserts thet its delinquency and
subsequent defauit or termination were caused
by delays (including errors) in the
administration of the FPund, it shall present its
evidence to support that assertion at the
administrative hearing. If, however, a hearing
had previously been held under subsection 7.1 of
this rule on the issue of the cause of the delay,
then the employer is not entitled to relitigate
this issue during a proceeding under this section
13 of this rule unless the employer establishes
good cause to believe that the commissioner's
earlier ruling was in error. The burden of proof
on the cause of the delinquency and subsequent
default or termination shall in all cases remain
with the employer who must carry that burden
by a preponderance of the evidence presented at
the hearing. The Fund's attorney may submit
rebuttal evidence on this issue. In the event that
the employer successfully establishes that its
delinquency, default, or termination was caused
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by a delay in the administration of the Fund
then a penalty shall not be assessed and the
employer's default or termination shall be
voided and of no legal effect if within ten (10)
days of the commissioner's final order on the
reinstatement application, the employer pays in
full the amount of premium, premium deposit,
or other payments due or files its payroll report
or other reports which may be due.

13.12. An employer may file an application
for reinstatement despite the pendency of some
other remedial action that may have been
instituted by the commissioner. The
commissioner may then delay or continue
further pursuit of that remedial action, if in the
commissioner's sole discretion, the interests of
the Fund will be protected or furthered despite
such delay or continuance. One factor that the
commissioner may rely upon, but not to the
exclusion of other possible factors, is whether
the application is the first the employer has filed
or whether the employer has filed and then
defaulted on previous applications, In the latter
event, the commissioner will generally, unless
some other good cause exists to the contrary,
continue to proceed with the other remedies.
Further, such earlier repayment agreements
and defaults thereon shall be considered as
evidence in weighing the six (6) factors set out in
subszection 13.5 of this rule,

13.13. Following the entry of a final order
by the commissioner which finds the amount of
payment due or the reports due, or both, from
the employer, the commissioner shall send a
copy of the final order to the employer's
representative, or if none, to the employer, by
United States certified maill, return receipt
requested, postage prepaid. The employer shall
then have ten (10) calendar days, not including
the date of receipt, in which to make payment in
full or to file the required requests, or both.
Such payment or filing, or both, must be in the
commissioner's office by said tenth day, Failure
to comply with this time period for any reason
save the filing of an appeal to the circuit court
and the granting of a stay by that court shall
constitute an abrogation of the reinstatement
application and render it null, void, and of no
effect and the employer shall be denied the
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benefits and protection of the Act effective from
the date that such employer's account originally
became delinquent.

13.14. Notwithstanding the provisions of
subsection 13.13 of this rule, if the
commissioner's final order grants an employer's
request for a repayment agreement, then
payment of all amounts found to be due and
filing of all reports found to be due, or both, shall
be made in accordance with the terms of the
repayment agreement as approved by the
commissioner,

13.15. The commissioner may permit the
payment of all amounts due to the Fund or the
filing of all reports due to the Fund, or both,
upon the terms stated in a repayment
agreement. The commissioner shall exercise his
or her discretion to enter into such an agreement
and shall prescribe the terms of an agreement
solely upon the basis of the factors set forth in
subsection 13.5 of this rule, The repayment
agreement may not authorize or permit any
further reduction or waiver of the penalties to be
imposed upon the employer beyond that
expressly provided for in the commissioner’s
final order. The repayment agreement shall not
authorize or permit the reduction or waiver of
any part of the premium or premium deposit, or
other amount found to be due by the
commissioner's final order.  Further, the
repayment agreement shall provide for the
payment of interest by the employer upon the
amounts payable to the Fund over the life of
repayment agreement. Interest shall be charged
at the rate of two percentage points above the
prime rate as listed in the guide to general levels
of money rates in the first New York edition of
the Wall Street Journal published in the month
during which the agreement was executed.
Interest shall be compounded quarterly over the
term of the agreement. The interest rate shall
not change over the term of the agreement.
Except in extreme circumstances, the term of an
agreement shall not exceed three (3) years and
in no instance shall the term of an agreement
exceed five (5) years. The breach of a repayment
agreement by the employer shall constitute a
withdraw by the employer of its original
reapplication request and shall render the
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reapplication and reinstatement of the employer
void and of no legal effect and the employer shall
be denied the benefits and protection of the Act
effective from the date that such employer's
account originally became delinquent; except
that, the account of the employer shall be
credited for any amounts paid by the employer.
Nothing in this section shall apply to any other
type of collection method under the Act or this
rule.

§85-11-14. Administrative Hearings.

14,1, All adminigtrative hearings conducted
pursuant to this rule will be held in accordance
with the provisions of West Virginia Code,
§29A.-5-1 et seq., and with the provisions of this
section.

14.2. Unless waived by all the parties to the
hearing and by the commissioner, all hearings
shall be preceded by at least ten (10) days
written notice. The notice shall be given either
by personal delivery thereof to the person or to
the entity to be notified or by depositing such
notice in the certified United States mail,
postage prepaid, return receipt requested, in an
envelope addressed to such person or other
entity at the last known address of such person
or other entity. Proof of the giving of notice in
either such manner may be made by the
affidavit of any officer or assistant or employee
of the Fund, or by affidavit of any person over
eighteen years of age, naming the person or
other entity to which or to whom such notice was
given and specifying the time, place and manner
of the giving thereof. If certified mail is used,
then a copy of the return receipt shall be
attached to the proof of notice.

14.3. Notice of the hearing and service of
any document or order shall be upon the parties
of record except that any party who is
represented by an attorney shall be deemed to
have designated that attorney as the proper
recipient of all such notices, documents, or
orders and service upon that attorney will be the
equivalent for all purposes as service upon the
party. Notice shall be complete if the written
notice is personally tendered to the intended
recipient and is either accepted or refused by
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that recipient. Similarly, notice shall be
complete if the written notice is sent by certified
mail, return receipt requested, to the recipient
and the return receipt shows that it was either
accepted by a person at the last known address
or was refused by a person at the last known
address. In every case, a copy of the notice shall
be sent to the office of the secretary of state for
publication in the state Register.

14.4. In any instance where any form of
notice, including one arising under subsection
14.2 of this rule or one contained in any order or
document, the time period will begin to elapse
with the first day following the date of the
notice, order, or document. This rule is
applicable whether the notlce is delivered
personally or served by mail,

14.5. The subsection 14.2 notice shall
contain the date, time, and place of the hearing
and a short and plain statement of the matters
asserted. If the commissioner is unable to state
the matters in detail at the time the notice is
served, the initial notice may be limited to a
statement of the issues involved. Thereafter,
upon application by a party a more definitive
and detailed statement shall be furnished.

14.6. The hearing shall be held in the county
selected by the commissioner.

14.7. At the hearing, an opportunity shall be
afforded all parties to present evidence and
argument with respect to the matters and issues
involved. @ Any person interested in the
proceeding, but not a party thereto, shall be
permitted to testify as to the issues in
controversy after first being placed under oath
or affirmation. Any such interested person, who
is not a party, shall not, however, be permitted
to submit argument or to cross-examine other
witnesses, except that, argument may be
restricted to a presentation in written form. All
of the testimony and evidence at the hearing
ghall be reported by stenographic notes and
characters or by mechanical means, All rulings
on the admissibility of testimony and evidence
shall also be reported. The Fund shall prepare
an official record, which shall include reported
testimony and exhibits in each contested case,
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and all agency staff memoranda and data used
in consideration of the case, but it shall not be
necessary to transcribe the reported testimony
unless required for purposes of rehearing or
judicial review. Upon request from any party to
the hearing, all reported testimony and evidence
at a hearing shall be transcribed, and a copy
thereof furnished to the party at its expense
pursuant to West Virginia Code, §23-1-12. The
Fund shall have the responsibility for ;making
arrangements for the transcription of the
reported testimony and evidence and such
transcription shall be accomplished with all
dispatch.

14.8. Evidentiary depositions may be taken
and read as in civil actions in the circuit court of
this state.

14.9. Except to the extent required by
statute or by this rule, all hearings under this
rule will be conducted in accordance with the
then current versions of the "Rules of Civil
Procedure for Trial Court of Record”, "Trial
Court Rules for Trial Courts of Record”, and
*Local Rules for Kanawha County Civil Courts"
as those rules would apply to a trial court sitting
without a jury.

14.10. All hearings shall be conducted in an
impartial manner and shall be open to members
of the public. The commissioner, the executive
secretary, and every hearing officer appointed
by the commissioner shall have the power to
administer oaths and affirmations, certify
official acts, take depositions, rule upon offers of
proof and receive relevant evidence, regulate
the course of the hearing, hold conferences for
the settlement or simplification of the issues
(subject to the limitations stated elsewhere in
this rule) by consent of the parties, dispose of
procedural requests, motions, or similar
matters, and take such other actions as are
authorized by this rule.

14.11. During a hearing, irrelevant,
immaterial, or unduly repetitious evidence shall
be excluded. The then current "Rules of
Evidence" as applied in civil cases by a court
sitting without a jury shall be followed.
However, when necessary to ascertain facts not
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reasonably susceptible of proof under those
rules, evidence not admissible thereunder may
be admitted, except where precluded by statute,
if it is of a type commonly relied upon by
reasonably prudent persons in the conduct of
their office. The hearing officer shall be bound
by the rules of privilege recognized by law.
Objections to evidentiary offers shall be noted in
the record, but exceptions to rulings by the
hearing officer shall not be made. Any party to
any hearing may vouch the record as to any
excluded testimony or other evidence provided
that the hearing officer may elect to require that
the excluded testimony be submitted in written
form following the hearing.

14.12. All evidence, including papers,
records, agency staff memoranda and documents
in the possession of the Fund, of which it desires
to avail itself, shall be offered and made a part of
the record in the case, and no other factual
information or evidence shall be considered in
the determination of the case. Documentary
evidence may be received in the form of copies of
excerpts or by incorporation by reference. In all
cases, coples of orders, proceedings, or records in
the office of the commissioner shall be equal to
the original in evidence.

14.13. Every party, including the Fund,
shall have the right of cross-examination of
witnesses who testify, and shall have the right to
submit rebuttal evidence. If a party wishes to
cross-examine the Fund's actuary or accountant
with regard to the materials that are to be
noticed pursuant to subsection 13.8 of this rule,
the party shall bear the travel expenses involved
in taking such witness' testimony. In addition,
the party shall pay for the witness' time in
preparing to testify, for testifying, and for travel
to and from the place of testifying all at the
witness’ standard hourly rates. No subpoena
will be issued without prepayment of the travel
costs and an acknowledgment of responsibility
for paying for the witness' time. Subsequent
failure to pay for the witness' costs and time
shall be deemed a withdrawal of the
reinstatement request or a withdrawal of the
elicited testimony at the discretion of the
commissioner, If the commissioner eventually
pays for the witness' costs or time, then the
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employer's account will be charged for such
payments and will constitute a payment due to
the commissioner under the Act and this rule.

14.14. All witnesses who testify during a
hearing shall first be subject to oath or
affirmation and any testimony submitted by
deposition shall show on the face thereof that the
witness was so qualified.

14.15. The hearing officer may take notice
of judicially cognizable facts. All parties shall
be notified either before or during the hearing,
or by reference in preliminary reports or
otherwise, of the material so noticed, and they
shall be afforded an opportunity to contest the
facts 80 noticed.

14.16. Upon motion in writing served by
any party or by the Fund as notice may be served
pursuant to subsection 14.2, of this rule and
therein assigning error or omission in any part
of any transcript of the proceedings had and
testimony taken at any such hearing, the
hearing officer shall settle all differences
arigsing as to whether such transcript truly
discloses what occurred at the hearing or shall
direct that the transcript be corrected and
revised in the respects designated by the
hearing officer, 80 as to make it conform to the
whole truth.

14.17. The commissioner, the executive
secretary, or a hearing officer may issue
subpoenas and compel the attendance of
witnesses and the production of pertinent books,
accounts, papers, records, documents, and
testimony. All subpoenas and subpoenas duces
tecum ghall be issued in the name of the
commissioner, but any party requesting their
issuance must see that they are properly served.
Service of subpoenas duces tecum issued at the
instance of the Fund shall be the responsibility
of the Fund. All requests by interested parties
for subpoenas and subpoenas duces tecum shall
be in writing and shall contain a statement
acknowledging that the requesting party agrees
to pay service fees and fees for the attendance
and travel of witnesses as specified in subsection
14.19 of this rule.

20

14.18. Every subpoena or subpoena duces
tecum shall be served at least five (5) days
before the return date thereof, either by
personal service made by any person over
eighteen years of age or by registered or
certified mail. But a return acknowledgment
signed by the person to whom the subpoena or
subpoena duces tecum is directed shall be
required to prove service by registered or
certified mail. If service is by mail, then the five
(5) days notice period shall not begin to run until
the date the subpoena or subpoena duces tecum
is received by the person or entity subject
thereto as shown by the date on the return
receipt.

14.19. Any person who serves any such
subpoena or subpoena duces tecum shall be
entitled to the same fee as sheriffs who serve
witness subpoenas for the circuit courts of this
state, Fees for the attendance and travel of
witnessee shall be the same as for witnesses
before the circuit courts of this state, All such
fees shall be paid by the Fund if the subpoena or
subpoena duces tecum was issued, without the
request of an interested party, at the inatance of
the Fund. All such fees related to any subpoena
or subpoena duces tecum issued at the instance
of an interested party shall be paid by the party
who asks that such subpoena or subpoena duces
tecum be issued.

14.20. Upon motion made promptly and in
any event before the time specified in a
subpoena duces tecum for compliance therewith,
the circuit court of the county in which the
hearing is to be held, or the circuit court in
which the subpoena duces tecum was served, or
the judge of either such court in vacation, may
grant any relief with respect to such subpoena
duces tecum which either such court, under the
West Virginia Rulea of Civil Procedure for Trial
Courts of Record, could grant, and for any of the
same reasons, with respect to a subpoena duces
tecum issued from either such court.

14.21. In case of disobedience or neglect of
any subpoena or subpoena duces tecum served
on any person, or the refusal of any witness to
testify to any matter regarding which he or she
may be lawfully interrogated, the circuit court of
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the county in which the hearing is being held, or
the judge thereof in vacation, upon application
by the commissioner, shall compe!l obedience by
attachment proceedings for contempt of a
subpoena or subpoena duces tecum issued from
such circuit court or a refusal to testify therein,

1422, The issuance of a subpoena duces
tecum will be refused only in an instance when
there is good cause to believe that the subpoena
power is being abused. All subpoenas and
subpoenas duces tecum will state on their face
the name of the party who requested it.

14.23. Prehearing discovery shall be
engaged in only with the consent of the hearing
officer or, if a hearing officer has not yet been
assigned, with the consent of the commissioner
or the executive secretary. All discovery
requests will be submitted to the appropriate
official at the same time ag the discovery request
is served upon the other party. If the official
determines that the requested information is
relevant and material to the issues to be heard
and not unduly burdensome, the official will
permit the discovery and set a reasonable time
frame for the diaclosure of the information.
Determination of a reasonable time frame will
be premised upon the nature and scope of the
information requested and the date on which the
hearing is scheduled. The official shall attempt
to avoid continuing a previously scheduled

hearing.

14.24. Every hearing officer appointed by
the commissioner to econduct a hearing under
this rule shall be an attorney licensed to practice
law in this state.

14.25. The hearing officer is authorized to
receive and rule upon any procedural matter
ariging before, during, or after a hearing, All
final rulings on substantive matters shall be
made by the commissioner.

14.26. The hearing officer shall continue a
hearing upon motion of the commissioner,
Requests for continuances by any other party
shall not be granted as a matter of course, but
only upon a showing of good cause which cause
shall be strictly construed against the requests.

21

14.27. At the conclusion of the hearing, the
parties shall be permitted to file prepared
findings of fact and conclusion of law and such
legal briefs or memoranda as they wish. The
parties shall be permitted seven (7) days to file
such items which filings shall be concurrent.
The parties shall be permitted three (3) days to
respond to the filing of any other party. No
further argument shall be permitted.

14.28. Thereafter, the hearing officer will
prepare a report and recommendation which
shall contain proposed findings of fact and
conclusions of law as suggested by the hearing
officer for the commissioner's approval. The
parties to the hearing shall then be permitted
five (6) days in which to file objections or
comments upon the report and recommendation.
Thereafter, the commissioner shall decide
whether to accept the report and
recommendation, to reject it, to modify it, or to
remand the matter to the hearing officer for
further proceedings or upon other instructions.
In approving or modifying a report and
recommendation, the commissioner shall not
have the discretion to waive any portion of any
payment due by the employer under the Act
except for the penalty provided for by the
payment of interest and claims losses. In
making any such waiver, the commissioner's
discretion shall also be limited to the use of the
six criteria contained in subsection 13.5 of this
rule, However, the commissioner retains his or
her right to review any and all proposed findings
of facts against the record and to disagree
therewith provided that the commissioner states
the basis for the disagreement in his or her final
order. The commissioner shall render either a
final order or an interlocutory order as his or her
decision may require in which the commissioner
accepts in whole or in part the proposed findings
of fact and conclusions of law submitted by the
hearing officer and, to the extent that the
commissioner rejects or modifies the report and
recommendation of the hearing officer, the
commissioner shall furnish his or her own
findings of fact and conclusions of law,

14.29. A copy of the final order or decision of
the commissioner shall be served upon each
party and the party’s attorney of record, if any,
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either in person or by registered or certified
mail. A copy of every final order or decision
shall be sent to the office of the secretary of state
for publication in the state Register.

14.30. All appeals from the final order or
decision of the commissioner shall be taken
pursuant to West Virginia Code, §29A-5-4.

14.31. As part of every final order or
decision, the commisgioner shall note the
expense to the Fund of conducting the hearing
upon the reinstatement application. Such items
as the expense in retaining a hearing officer to
conduct the hearing and make a report and
recommendation to the commissioner, the cost of
a court reporter to attend the hearing and
transcribe the proceedings, the costs and fees for
witnesses, and such other costs incurred by the
Fund shall be noted in the final order or
decision. However, such other costs shall not
include costs of administration of the Fund,
including salaries, which would have been paid
by the Fund even if the hearing had not taken
place. Unless waived by the commissioner as
part of his or her findings under subsection 13.5,
these amounts shall, in whole or in part, be
charged to the employer's account and shall
constitute a payment due by the employer to the
commiesioner.

§85-11-15. Interest.

16.1. Any and all payments unpaid on the
date on which due and payable, as prescribed by
the commissioner, shall immediately begin
bearing interest at the rate of two percentage
points above the prime rate as listed in the guide
to general levels of money rates in the first New
York edition of the Wall Street Journal
published in the month during which such
payments were due. Interest shall be
compounded quarterly until payment plus
accrued interest is received by the
commissioner. This interest rate shall be in
effect for the remainder of the quarter during
which the premium payment is due. Except as
provided for in subsection 13.15 of this rule, the
interest shall be redetermined quarterly in
accordance with this subsection. Interest
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collected pursuant to this subsection shall be
paid into the Fund.

16.2. Notwithstanding the provisions of
subsection 15.1 of this rule, in no event shall the
rate of interest charged a political subdivision of
the state or a volunteer fire department exceed
ten percent per annum,

§85-11-16. Clearance of Backlog.

16.1. Any employer which was or became
delinquent or in default in the payment of any
sum owed or report due under the Act or the
various rules promulgated by the commisgioner
prior to July 1, 1989, and which was not
previously notified of that delinquency or
default by the commissioner shall receive the
initial notice of that delinquency or default
within sixty (60) days of the commissioner's
becoming aware of that delinquency.

16.2. Any employer which was or became
delinquent or in default in the payment of any
sum owed or report due under the Act or the
various rules promulgated by the commissioner
prior to July 1, 1989, and which was previously
notified of that delinquency or default by the
commissioner shall now be pursued for the
payment of the sums owed or the report due
under the provisions of this rule. All employers
receiving a notice under subsection 16.1 of this
rule shall also be pursued for the payment of the
sums owed or the report due as in each case the
type of notice requires.

16.3. In each instance described in
subsections 16.1 and 16.2 of this rule all
interest, penalties, claims losses, and other
calculations shell begin with the dates upon
which the delinquencies or defaults actually
occurred and without regard to the other
provisions of this section. In addition, the losses
of the benefits and protections of the Act as well
as the incurring of special liabilities under the
Act by a delinquent, defaulted, or terminated
employer shall algo be determined as if this
section 16 were not in place.

§85-11-17. Criminal Penalties.
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In addition to all other remedies available to
the commissioner under this rule or as
contained in the Act, the commissioner may
elect to requeat prosecution of any person, firm,
partnership, association, or corporation who
violates any part of the Act in accordance with
West Virginia Code, §23-1-16. Natice should
also be taken of the provisions of subsections
3.4(f), 5.2, and 12,3(b) of this rule for other
specific  provisions concerning c¢riminal
penalties.

§85-11-18. Freedom Of Information Act.

Pursuant to the Freedom Of Information
Act, West Virginia Code, §29B-1-1 et seq., all of
the evidence and records submitted during a
hearing or as part of a stipulation, except insofar
as to those records contain confidential medical
information or other information confidential to
a Fund claimant, shall be subject to public
inspection and copying; except that, if under the
rules of evidence certain testimony or
documentary evidence may be deemed
confidential and placed under seal, then upon
such a ruling by the hearing officer, such
testimony or documentary evidence shall not be
disclosed. If the confidential information cannot
be excised from a record, then the record as a
whole will be deemed confidential; however, the
commigsioner shall release in its place a
statement explaining in detail the basis for the
withholding of the record.

§85-11-19, Severability.

If any provision of this rule or the
application thereof to any entity or circumstance
shall be held invalid, such invalidity shall not
affect the provisions or the applications of this
rule which can be given affect without the
invalid provisions or application and to this end
the provisions of this rule are declared to be
severable.
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