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TITLE B5
WEST VIRGINIA LEGISLATIVE RULE
DEPARTMENT OF HEALTH AND HUMAN R!-Ltm
DIVISION OF WORKERS' COMPENSATION
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ENFORCEMENT OF REPORTING AND PAYMENT REQUIREMENTS

§85-11-1. General.

1.1. Scope. -- This legislative rule provides for the
determination of delinguency and default on the part of employers
regarding reporting and payment requirements, for the enforcement
of collection of payments from those reguirements, and for
enforcement of cther required payments.

1.2. Buthority. -- W. Va. Code §8§23-3-1; 23-2-5; 23-2-%;
23-1-13; 23-4A-6; 29A-3-3; &8 SF-2-2(a) (11} & (12)+: S§21A-2-
6(1) & 61{2); S21A-3-7(b) & 7(c); §23-1-1 and §23-2-18, Pursuant
to West Virginia Code, S§21A-3-7{¢c), rules adopted by the

mpen ion programs performance council and the commissioner
are not subject to legislative approval as would otherwise be
r ir n W Virgini 29A-3-1 li
noti r ir n f th h r an rticl howev m
followed. Pursuant to Enrglled Committee Substitute for House
Bill 4030, R lar ion, 19 h r n Iy
L r and Environmental R r W ish r n

h ill an ExX iwv rder N 5-94 h vernor
the Commnigsioner of the Bureau of Employment Programs is

W 1 1 n lati wi n

r roval of r ntal r

1.3. Filing Date. -- Juty 271993

1.4, Effective Date. - Fury—2—1993

1.5. PUiDUGUt tu‘%.Vu. CUdC §5§ 2 2(6} {125; tﬁia'&cg;:iativc
ruic haa LCbEiVUd thc NLittﬁu LUHVCHt Uf thﬁ DﬁbLCtdly Uf‘thﬁ

hast e FR =S & 4 b - I b
e U Irt ol AT CIiT—ancr Tanals RToUULUTo .

§85-11-2. Definitions.

5. 1. As used in this rule, the follcwing terms, words, and
phrases have the meanings stated unless in any instance where
such term, word, or phrase is employed the context expressly
indicates that ancther meaning is intended.

5. 2., The term "Act" means the workers' compensation laws of
the state of West Virginia which are codified at chapter 23 of
the Code of West Virginia of 1931, as amended.

2. 3. The terms "Code of West Virginia™ and "West Virginia
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code" mean the West Virginia Code of 1231, as amended.

2. 4. The term "commissioner” means the WesT Virginia Worxkers'
Compensation Commizsioner Aas crovided for by W. Va. Code §23-1-1.

2.5. The term "default” means the failure by an employer
which has not made a payment or filed a report due py 1t under
the Act and which has received a subsecticn 3.3 delinguency
notice of its failure but has further failed to make the payment
or file the report within the time period specified by the
notice. For the purposes of this definition, the employer may be
a regular subscriber toc the Fund or a self-insured employer and
either an employer reguired to sucscribe to the Fund or an
electing employer.

2.6. The term "electing employer” means an employer which is
not required to subscribe tc the Fund but which chooses to do so
as provided for by W. Va. Code §23-2-1.

2.7. The term "employee" has the meaning ascribed to that
term by W. Va. Code $23-2-la.

2.8. The term "employer" has the meaning ascribed tc that
term by W. Va. Code §23-2-1, which includes, but is not limited
to, any individual, firm, partnership, limited partnership,
copartnership, joint venture, association, corporation,
organization, receiver, estate, trust, guardian, executor,
administrator, or any other entity regularly employing another
person or perscns for the purpose of carrying on any form of
industry, service or business in this state.

2.9, The term "Fund" means the West Virginia Workers'
Compensation Fund, including the surplus fund, created by W. Va.
Code §23-3-1, as well as the "Disabled Workers' Relief Fund"

created by W. Va. Code $23-4A-1.

5.10. The term "payment" means any amount of money cwed by
an employer to the commissicner by reascn of the operation of any
provision of the Act or the various rules prcmulgated by the
commissioner.

5 11. The term "premium" means the money due from an employer
to the Fund as the result of the periodic assessment by the
commissioner under the various provisions of the Act in order to
establish, maintain, and replenish the Fund.

2.12. The term "premium deposit" means the amount of money
an employer 1is required to pay as an advance upon premiums
pursuant to W. Va. Code §23-2-5(a).

2.13. The term "self-insurer" means an employer who has
elected to provide its own system of compensation to 1its
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employees under any or all of the various previsions of the Act
allowing that cption.

2.14. The term "this rule" means the present legislative rule
which is designated in the caption hereof as Title 85, 3eries 11,
and titled "Enforcement of Reporting and Payment Reguirements".

§85-11-3. Employer Delinguency and Default or Termination.

3.1. Delinquency - An employer shall be declared toc be
delinguent by the commissicner if any one or mere of the
following omissions occurs.

a. The employer fails to timely pay its premium. Premiums
shall be paid guarterly on or before the last day of the month
following the end of the guarter.

b. The employer fails to maintain an adequate premium
deposit. Increases in premium deposits, when necessary to be
made, must be remitted with the applicable quarterly premium.

c. The employer fails to timely file a payroll report
which report shall be due on oOr before the last day of the month
foliowing the end of each quarter and which report shall be filed
with the gquarterly premium.

3.2. No employer will be declared delinguent or be assessed
any penalty for such delinquency if the commissioner determines
that such delinguency has been caused by delays in the
administration of the Fund, including the cemmission of errcrs by
+he Fund. An employer may demand an administrative hearing on
this issue which hearing, 1if granted by the commissioner, shall
pe conducted as previded fer in section 14 of this rule.

3.3. Notice - Within sixty (6C) days of the end of each
quarter, the commissioner shall, in writing, mnotify all
delinguent employers of +heir delinquency and the reason
therefor.

3.4. Contents of Notice - The notice required by subsection
3.3. of this rule shall state the following.

a. B demand that the employer cure its failure before the
end of the third month following the end of the preceding quarter
and a statement that failure to cure the delinquency will result
in the automatic default or termination of the employer at the
end of the third month following the end of the preceding
quarter.

b. A demand that the employer pay interest 1if the
delinquency arises from a delinquent premium payment or a
delinguent premium deposit.
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c. Bn explanaticn of the legal conseguences cof a dzfault

by the employer if the exmployer s one who 1s requirzs=d to

subscribe to the Fund or an explaration of the legal consecgiences
A 1

of termination of any elazting ercloyer's account.

d. An explanation of how the employer may cure its default
or, 1if the employer has Dbesn terminated, how that employer may
alsc be reinstated with the Fund.

e. A statement that, conce the employer is declared to be
in default or has been terminated, the employer's employees will
receive written notice of that fact and of the legal consequences
thereof.

f. An explanation tnat any person, firm, or corpocration,
which is required by the provisions of the Act to subscribe to
the Fund, and which knowingly fails to subscribe thereto, or
which knowingly fails to make any report (including a payroll
report) or perform any other act or duty required by the
commissioner (including payments of premium, premium deposit, cr
interest) within the time specified by the commissicner, shall be
guilty of a misdemeanor, and, upon conviction thereof, shali be
fined not more than five thousand dollars pursuant to W. Va. Code

§23-1-16.

3.5. An employer who is required to subscribe to the Fund
(which includes a self-insuring employer} and who fails to cure
a delinquency shall be in default and shall lose the protections
of the Act and shall incur potential additional liabilities as
noted below.

a. An employer who loses the protection of the Act may be
required to respond in damages at common law or by statute for
the injury or death of any employee, however occurring, sustained
in the course of employment.

b. The potential additional liabilities of an employer
include liability to its employees for all damages suffered by
reason of personal injuries sustained in the course of employment
caused by the wrongful action, neglect, or default of the
employer or any of the employer's officers, agents, or employers
while acting within the sccpe of their empleyment and in the
course of their employment and also to the personal
representatives of such employees where death results from such
personal injuries. Depending upon the type of employer, the
employer may also lose the right to assert certain defenses
during the course of a civil action by its employees to collect
such damages.

cC. The liabilities described under subsection 3.5.b of
this rule are retroactive to twelve o'clock p.m. (midnight) of
the last day of the month following the end of the quarter for
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which the delinquency occurs.

3.6. An employer who voluntarily elects TO subscribe to the
Fund and wno fails to zure a delinguency shal. have its elaction
tc pay into the Funa terminated and such an employer shall lose
the protections described in subsection 3.5.a of this rule and to
incur the additional liabilities described in subsecticn 3.5.b of
this rule. Similarly, the subsecticon 3.35.Db liabilities are
retroactive on the same basis as set forth in subsection 3.5.c of
this rule.

3.7. BAn employer who is required to subscribe to the Fund and
who does not cure its delinguency and make the payments as
required by the subsection 3.3 notice shall be in default without
further action by or notice from the commissiconer.,

3.8, An employer who voluntarily elects to subscribe to the
Fund who does not cure its delinguency and make the payments as
required by the subsection 3.3 notice shall be terminated from
further participation in the Fund without further action by or
notice from the commissioner.

3.9. Any person required to collect, truthfully account for,
and pay over to the commissioner any premium, premium deposit,
interest, or penalty pursuant to the provisions of W. Va. Code
§23-2-1, et seq., who willfully fails to collect the premium,
premium deposit, interest or penalty, or truthfully account for
and pay over the premium, premium deposit, interest or penalty,
or willfully attempts in any manner to evade or defeat any
premium, premium deposit, interest or penalty or the payment
thereof, 1is, in addition to other penalties provided by law,
liaple for a penalty equal tc the total amount of the premium,
premium deposit, interest or penalty evaded, or not collected, or
not accounted for and paid over. The penalty is a personal
obligation of the respensible person immediately due and owing to
the commissioner and, in addition thereto, is a lien enforceable
against all the property of the person.

§85-11-4. Further Effects of Delinquency.

4.1. The commissioner shall not certify to the secretary of
state of West Virginia that all payments and interest due the
commissioner by an employer have been made until the employer
cures any delinguency, default, or termination or until the
employer has made arrangements satisfactory to the commissioner
for that cure or until all payments and repcrts due by the
employer under the Act have been made or arranged for by
agreement with the commissioner.

4.2. Pursuant to W. Va. Code §23-2-5a, the secretary of state

shall withhold the issuance of any certificate of dissolution or
withdrawal in the case of any corporaticn organized under *‘h.
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laws of West Virginia or orzanized under the laws of any sther
state and admitted to do c£usiness in this state urti. the
secretary of state recelves the subsection 4.1 certificat:ion.

§85-11-5. Notice to Employees of Delinquent Employers.

5.1. Upcn the default cr termination of an employer, the
commissioner shall issue a written notice to the employees of
that employer. The notice shall be 1n the form prescribed by the
commissioner.

5.2. Contents of Notice - The notice shall inform the
employees of the default or termination of their employer and the
effective date thereotf. The notice shall also inform the
enmployees of the legal conseguences, as it affects the employees,
of the default or termination of their employer. The notice
shall also contain the following statement which shall be printed
in conspicucus type: "Any person who shall, prior to the
reinstatement of the said employer, as hereinbefore provided for,
or prior to sixty days after the posting of this notice,
whichever shall first occur, remove, deface, or render illegible
this notice, shall be guilty of a misdemeancr, and, upon
conviction thereof, shall be fined not to exceed five hundred
($500.00) dollars".

5.3. Posting the Notice - The commissioner shall arrange for
the posting of the subsection 5.1 notice in a conspicuous place
at the chief works of the employer, as the same appears in the
records of the commissioner. If the chief works of the employer
cannot be found or identified, then the subsection 5.1 notice
shall be posted at the front door of the courthouse of the county
in which the chief works are lccated, according to the records in
the commissioner's office. A copy of the notice shall also be
sent to the office of the secretary of state for publication 1in
the state Register.

5.4. The commissioner may regquire any sheriff, deputy
sheriff, constable, or other official of the state of West
Virginia, who may be authorized to serve civil process, to post
the subsection 5.1 notice and to make return thereof of the fact
of such posting to the commissioner, and any failure to post any
notice within ten days after he or she shall have received the
same from the commissioner, without Jjust cause or excuse, shall
constitute a willful failure or refusal to perform a duty
required of him by law within the meaning of W. Va. Code §61-5-
28. Any person actually injured by reason of such failure shall
have an action against said official, and upon any official bond
he or she may have given, for such damages as such person may
actually have incurred, but not to exceed, in the case of any
surety upon said bond, the amount of the penalty of said bond.

5.5. TFee for Posting - Any official posting the subsection
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5. 1 notice shall be entitled to the same fee as 1s now Ccr may
hereafter be provided for the service ¢f process 1Iin suits
instituted in courts of record in the state of West Virginia,
which fee shall be paid by the ccrrissicrer out of any furds at
his or her disposal, but shall be charged by him or her against
the account of the employer to whose delinguency such nctice

relates.
£§85~11-6. Audits of Employers.

6.1. Pursuant to W. Va. Code §23-2-2(a), every enmployer shall
furnish the commissioner, upon reguest, all informaticn required
by the commissioner to ascertain or verify the number of
emplcoyees employed by the employer during a pertinent pericd, the
wages paid to employees during a pertinent period, any payments
owed to the Fund, as premium, premium deposit, interest, fees, or
to carry out the various purpcses of the Act.

6.2. In order to inspect the information specified in
subsection 6.1 of this rule, the commissioner may direct that an
agent or employee of the Fund audit the bocks and other records
of the employer during the regular business hours of the employer
or at another reasonable time whether located at the employer's
place or places of business or elsewhere and the employer shall
permit the audit to occur and shall cooperate with the auditors
so that the audit may be successfully completed.

6.3. FEither as an addition to or as an alternative to the
audit permitted under subsection 6.2 of this rule, the
commissioner may convene an administrative hearing or conduct a
deposition for the purpose of receiving the subsecticn 6.1
information in testimonial or evidentiary form. The
commissioner, the executive secretary, an inspecteor or a
designated hearing officer may issue subpoenas and compel the
attendance of witnesses and the production of pertinent books,
accounts, papers, records, documents, and testimony at any such
hearing or depcsition. Any such administrative hearing or
deposition shall be convened and conducted in accordance with
section 14 of this rule and the commissioner shall have the right
to have any employer or officer, agent, oOr employee of any
empleyer examined under oath or affirmation. A deposition may be
held pursuant to this subsecticn even if a hearing regarding the
employer has not been previously noticed or requested; but, in
that event, adequate notice of the deposition shall be given to
all interested parties known to the commissioner.

6.4. The request for information provided for by subsection
6.1, the audit provided for by subsection £.2, or the hearing
provided for by subsection 6.3 may be conducted at any time when
necessary to carry out the purposes of the Act including when the
commissioner has good cause to believe that the employer may be
delinquent. Such times may be before the issuance of a
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subsection 2.3 notice of delinquercy, after the 1ssuance of a
subsecticn 3.3 notice of delingquency, bkefecre -r after an employer
has defaulted pursuant to subsecticn 3.7 or nas been terminated
pursuant tc subsecticon 3.8 of this rule, or hefcre, during, or
after the implementation of an attempt to ccllect or enforce upon
the emplover's delinguency as provided for in subsecticn 7.2 of
this rule.

§85-11-7. Methods of Collection of Payments and Enforcement.

7.1. Prior te a subsection 3.5 default or a subsecticon 3.6
termination, an employer may cure its delinguency by paying 1in
full the amounts claimed tc be cwed by the commissioner or by
filing a complete payroll report, as may be applicable., At this
stage, the amounts claimed to be owed to the commissioner shall
include a requirement for the payment of interest on the
delinguent premium payment and/or premium deposit pursuant tc W.
Va. Code §23-2-13. The amounts claimed to be owed shall not
include the amount of any penalty for claims losses.

a. In the event that the employer disputes the amounts
claimed to be owed to the commissioner or disputes the
completeness or accuracy of an alleged delinguent payroll report,
the employer may file a petition setting forth the facts upon
which it bases its dispute and may demand that the commissicner
convene an administrative hearing pursuant to subrsection—313+t%
amd section 14 of this rule for the purpose of taking evidence to
resolve the dispute. As a part of the petition, the employer
must pay the full amount claimed to be due by the commissioner.
The commissioner shall depesit the payment into his or her normal
interest bearing account.

b. During the time from the receipt of the hearing demand
and until the issuance of an order by the commissioner follcocwing
the hearing which resclves the dispute, the delinquency of an
erployer shall be tolled as being a delay caused by the
administration of the Fund. Following the issuance cf the
commissioner's order, the time for the employer to cure its
delinquency will resume until any previously unexpired days have
elapsed. The commissioner's order shall be deemed toc be issued
on the date it is received by the employer's representative as
shown by the return receipt of the United States Postal Service's
certified mail system. The commissioner's crder resolving the
dispute shall be interlocutecry in nature and shall not be a final
order for appeals purposes.

c. During the period affected by this subsection, neither
the commissioner nor any representative or agent of the
commissioner shall have the authority to waive any part cf any
payments owed to the Fund. The employer can cure its delinquency
only by paying the full amount found to be owed. If the
commissioner's order rules in whole or in part in the favor of
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the employer, then the appropriate sum will be reimbursed <o the
employer, together with the interest esarned con that portiorn, from
the amount previcusly paid by the employer.

7.2. Following the default or termination of an employer, the
commissioner shall have available to him or her the following
remedies which shall each be descriped mere fully below.

a. Initiation of a civil action.

b. Filing of a lien enforceable against all the property
of the employer.

C. Hrder—rertainm—addttiona o roumstances =S specified
betow,—tnittation Initiation of an action in the Circuit Ccurt of
Kanawha County to enjoin the employer from continuing to carry on
the business in which its 1liability was incurred or, in the
alternative, to accept a bond from the employer.

d. Filing a claim in any bankruptcy proceeding or in a
receivership or insolvency proceeding.

e. Upon receipt of written application for reinstatement
filed by the defaulted or terminated employer, the commissioner
must 1issue notice of an administrative hearing upon the
delinquency, the cure thereof, and any possible waiver of a
portion of that cure.

7.3. 1In addition to the other remedies set forth here, the
commissioner may also initiate a proceeding in the name of the
state to distrain upcn any personal property, inciuding
intangible property, of any delinguent employer. If the
commissioner has good reason to believe that such property or a
substantial portion thereof is about to be removed from the
county in which it is situated, the commissicner may initiate a
distraint proceeding in the name of the state before the employer
actually becomes delinguent. In exercising the power of
distraint, the commissioner shall do sc only as provided for in
section 12 of this rule.

7.4. In every case noted in this section 7 where a monetary
sum is to be collected, the commissioner shall include a demand
for interest as specified in section 15 of this rule.

7.5. The remedies set forth in subsection 7.2 and 7.3 of this
section 7 are described in greater detail in later sections of
this rule,

§85-11-8. Statutory Lien.

8.1. Any payment and interest thereon due and unpaid under
the Act constitutes a lien enforceable against all of thr
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property of the owing erployer. By way of example, and not by
limitation, payments <-wed may :include delinguent preriums,
delinquent premium depssits, claims losses paid by the Fund for
empleoyess, or thelr dspendents, of a delingrent, defaulzsd, or

terminated employer, costs of serving or posting notices, and all
other unresolved claims shown upcn the acccunt of an emplcyer by
the records in the comrissicner's cffice plus interest therson as
calculated under W. Va. Code $§23-2-13, and section 15 cf this
rule. The property subject tc the lien includes all of the
employer's real estate, perscnal property of all types, and
combinations therect.

5.2. 1In accordance with W. Va. Code $§23-2-5a and §38-10C-Z,
+the commissioner shall file a written notice of the subsection
§.1 lien in the office of the clerk of the county commissicon of
the county in which the property of the employer against whom
such lien is claimed, is situate, or 1if the employer's property
is situated in more than one county, then in each such clerks'
offices in each such county. The notice shall certify the amount
of money that is owed tc the Fund by the employer. In addition,
a duplicate original of each such notice shall be filed with the
office cf the secretary of state.

8.3. Pursuant to W. Va. Code §38-10C-2, the clerk or clerks
of the County Commission or Commissions shall, upon the filing of
the notice, index the notice in the judgment or tax lien docket
of his or her office against the employer in favor of the state
of West Virginia and the commissioner. Upon the satisfaction of
such lien, a properly acknowledged release thereof for
recordation shall be delivered to the employer by the
commissioner. Such notice or notices of the lien shall be
supplemented by additional notices from time to time whenever any
additional liability is incurred by the employer or is determined
by audit or other proceeding.

§.4. Until the lien is docketed as provided for in subsection
8.3 of this rule, the lien is unenforceable against all
purchasers (including a lien creditor) of real estate or personal
property for a valuable consideration except for such purchasers
with actual notice of the commissioner's lien. However, 1f a
purchaser {including a lien creditor) of real estate or personal
property for a valuable consideration has actual knowledge of the
commissioner's lien, then that lien shall be enforceable against
such a purchaser even before the lien is docketed as provided for
in subsection 8.3 of this rule. Following the docketing pursuant
to subsection B.3, the lien is enforceable against any purchaset:r
(including a lien creditor) with or without notice c¢f the
commissioner's lien.

8.5. Once all amounts due from the employer are collected by
the commissioner, the commissioner shall release the lien as
provided for by law.
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§85-11-9. Civil Actions.

9.1. The commissicner in the name of the state may commence
a civil action against an employer who, after due notice,
defaults in any payment reguired by the Act. Such payments may
include, but are not limited to, premiums, premium deposits,
claims losses paid by the Fund, costs and fees of notices and
posting and service thereof, and interest therecn for employers
in default; or any amounts lawfully cwed by employers who have
beer, terminated from coverage by the Fund:; or amcunts lawfully
owed to the Fund by employers who elect to self-insure.

3.2. Such a civil action shall be pursued under the
applicable provisions of W. Va. Code §14-1-1 et seq., or as
otherwise provided by law. The commissioner shhail be represented
in such a civil action by a representative or designee of the
office of the attorney general. It is expressly noted that the
provisions of section 18a, 18b, and 18c of article 1, chapter 14
of the Code cf West Virginia are not applicable to a subsection
9.1 civil action, but may ke used as is otherwise proper.

9.3. Subsection 9.1 civil actions shall ke settled or
dismissed cnly as provided for by W. Va. Code §14-1-118. In
determining whether to settle or dismiss such a civil action, the
commissioner and the attorney general shall be guided by the six
equitable considerations set forth at W. Va. Code §23-2-5(f), the
evaluation of which shall be set forth in the settlement or
dismissal order of the circuit court. The commissioner and the
attorney general shall deviate from those six eguitable
considerations only for good cause which cause shall be fully
described in any settlement or dismissal order of the circuit
court. All such settlement or dismissal orders shall be public
information and shall not be placed under seal.

9.4. Pursuant to W. Va. Code §23-2-3a, if the Judgment
entered in a subsection 9.1 civil action 1is against the employer,
the employer shall pay the costs of the acticn. In addition, a
subsection 9.1 civil action shall be given preference on the
calendar of the court over all other civil actions.

9.5. Upon obtaining a judgment in any civil action under this
section 9, the commissioner shall enforce and execute upcn that
judgment as provided for by W. Va. Code §14-1-1 et seq., or as
otherwise provided for by law. Any agreement to accept less than
the full value of the judgment together with interest thereon
shall be made solely as set forth in subsection 2.3 of this rule
and shall be stated in writing which document shall be a public

record.
§85-11-10. Injunctions From Carrying On Business.

i0.1. In any case when an employer reguired to subscribe to
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may bring an action in the Circuit Court of Kanawha County to
enjoin such employer from continuing to carry on the business in
which such liability was incurred.

10.2. The commissierner division may, as an alternative to
pursuing such an injunction, require such & delinquent employer
to file a bond in the form prescribed by the commissioner
division with satisfacteory surety in an amount not less than
fifty percent more than the payments and interest due. The bond
must be issued by a corporate surety satisfactory to the

commisstomer_division.
§85-11-11. Receivership and Insolvency Proceedings; Bankruptcy.

11.1. In accordance with the provisions of W. Va. Code §23-2-
Sa, in case a business subject to the payments and interest
thereon imposed under the Act shall be operated in connection
with a receivership or insolvency proceeding in any state court
in this state, the court under whose direction such business is
operated shall, by the entry of a proper order or decree in the
cause, make provisions, so far as the assets in administraticn
will permit, for the regular payment of such payments as the same
become due.

11.2. In any such case as is described in subsection 11.1,
the commissicner shall be represented by a designee of the office
of the attorney general and the commissioner may file such
pleadings, motions, and other documents and take any other lega’
action so as to protect the interests of the Fund during the
pendency and resolution of such case.

11.3. In the event that any employer which cwes any payment
and interest under the provisions of the Act files for or is
placed in a bankruptcy proceeding under the laws of the United
States, the commissioner may become a party to such proceedings
and take any and all actions needed to protect the interests of
the Fund during the pendency and resolution of the proceeding.
The commissioner may institute an involuntary proceeding against
an employer in a bankruptcy court of the United States in any
proper instance.

§85-11-12. Distraint Upon Personal Property.
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12.1. General autherity and provisions.

a. Authority of Commissioner. - If any premium, premium
deposit, penalty, Interest, claims losses, or other sayment
required by the Act 1is due and the employer 1s delinquent,
terminated, or in default for nonpayment of such cbligaticn and
notice therecf has been given as prcvidea for by this rule and
the demand is not then the subject of administrative or judicial
review, then, if any employer liable to pay such payment,
premium, or penalty neglects or refuses toc pay the same within
fifteen days after notice and demand as provided in subsection
12.1.e hereof, it shall be lawful for the commissioner to collect
the amcunts due and such further sums as are sufficlent to cover
the expense of the levy, by levy in the name of the state upon
all persconal property, including intangible property, and rights
to property belonging to such employer or on which there is a
lien as provided for by the Act for payment of the obligation
due. If the commissioner finds that the collection of such
obligation is in jeopardy, notice and demand for immediate
payment may be given by the commissioner and, upon failure or
refusal to pay such obligaticn, collection thereof by levy shall
be lawful without regard to the fifteen-day period provided in
subsection 12.1.f. If the commissioner has good cause to believe
that such property or a substantial portion thereof is about to
be removed from the state in which 1t is situated, the
commissioner may likewise distrain before such delinquency

OCCcurs.

b. The term "levy" as used in this section includes the
power of distraint and seizure by any lawful means. Except as
otherwise provided in this section, a levy shall extend only to
property possessed and cobligaticns existing at the time thereof.
In any case in which the commissioner may levy upon property or
rights to property, the commissiconer may seize and sell such
property in accordance with section 12.4 of this rule.

c. The commissioner shall only utilize the services of a
sheriff, a sheriff's deputy, or a member of the Department of
Public Safety in levying upon any property under this secticn 12
of this rule or in performing any of the tasks related to the
disposition of the property once it is seized as are set forth in
the remainder of this section 12 of this rule.

d. Successive selizures. -- Whenever any property or a
right to property upon which levy has been made by virtue of
subsection 12.1.a is not sufficient to satisfy the claim of the
commissioner for which levy 1is made, the commissioner may,
thereafter, and as often as may be necessary, proceed to levy in
like manner upon any other property liable to levy of the
employer against whom such claim exists until the amount due,
together with all expenses, is fully paid.
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e, Distress warrant. -- The commissioner may 1issue a
distress warrant to the sheriff of any county of this state
commanding him or her to levy upon and sell any such property or
rights teo property subject to levy in accordance with the
provisions of this section. A distress warrant shall be executed
within sixty (60) days from the date the warrant was issued. The
sheriff shall return the warrant and any money collected to the
commissioner within sixty-five (65) days from the date the
warrant was issued. A sheriff so collecting any payment shall be
entitled to such compensation as is provided by law for his cr
her services in the levy and enfocrcement of executions.

f. Requirement of notice before levy.

A. In general. -- Levy may be made under subsecticn
12.1.a upon the salary or wages or other property or right to
property of any employer with respect toc any unpaid obligation
only after the commissioner has notified such employer in writing
of his or her intention te make such levy. Such notice shall
also be given by the commissioner to all entities cother than the
employer of whom the commissioner has knowledge and who have a
higher priority lien or right to the property than that of the
commissioner.

B. Fifteen day reguirement. -- The notice required under
subsection 12.1.f.A shall be given in person, Or by attorney-in-
fact, or sent by certified mail, restricted delivery, to such
employer's last known address, no less than fifteen days prior to
the day of levy: however, no notice need be given 1if the
commissioner has made a finding under either of the last two
sentences of subsection 12.1.a that collection of the obligation
is in jeopardy.

¢. Continuing levy on salary and wages. —- The effect
of a levy on salary or wages payable shall be continucus from the
date such levy is first made until the liability out of which
such levy arose is satisfied or beccmes unenforceable by reason
of lapse of time, at which time the commissioner shall promptly
release such levy and notify the employer upon whom such levy was
made that such levy has been released.

12.2. Property exempt from levy.

a. Enumeration. —-- There shall be exempt from levy the
greater of the value of exemptions as provided in Chapter 38 of
the Code of West Virginia or as provided below. In any case

where the entity subject to the processes set forth in this
section 12 is an individual human being, then the term
nindividual" as used in this subsection 12.2 applies solely and
exclusively to such a human being and if the entity proceeded
against is not an individual human being then the term
"individual" does not apply to that entity.



15

A. Wearing apparel and schccl books. -- Items of waaring
apparel and school books that are nelsssary for the indiviz:al or
for members of his or her family.

B. Fuel, provisions, furniture and personal effects. —--
Tf the individual is the head of a family, so much of the fuel,
provisions, furniture and persona. effects 1in his cr her
household and of the arms for personal use, livestock and poultry
of the individual, as does not exceed one thousand five hundred
dollars in value, if the individual 1s not the head of a
household, this exemption shall not exceed cne thousand dcllars.

. Books and tools of a trade, business or profession.
-~ 8o many of the books and tecols necessary for the trade,
pusiness, or profession of the individual as do not exceed in the
aggregate one thousand dollars in value.

D. Unemployment benefits. -- Any amount payable to an
individual with respect to his or her unemployment (including any
portion thereof payable with respect to dependents) under an
unerxployment compensation law of the United States, or of this
state, or any other state.

E. Undelivered mail. -- Mail, addressed to any employer,
which has not been delivered to the addressee.

F. Annuity and pension payments. -- Annuity or pension
payments to any individual under any pension or retirement plan,
including Social Security payments.

G. Workers' compensation. -- Any amount payable to an
individual as workers' compensation {including any portion
thereof payable with respect to dependents) under a workers'
compensation law of the United States, or of this state, or any
other State; except that if the individual who will be receiving
such payment 1s a person who as sole proprieteor, partner, or
corporate officer, emplcyee, oOr member was responsible for and is
liable for the payment of the obligatiocn levied upon, then the
amount payable as workers' compensation may be levied upcn.

H. Judgments for support of minor children. -- If the
individual is reguired by a Jjudgment of a court of conpetent
jurisdiction, entered prior to the date of levy, to contribute to
the support of minor children, so much of his or her salary,
wages or other income as necessary to comply with such Jjudgment.

I. Public assistance. -- Any amcunt payable to any
individual from a public assistance or relief fund created under
the law of the United States, of this state, or of any other

state.

J. Minimum exemption for wages, salary and other inceme.
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-— Any amount payable to or receivable £y an 1ndividual as wages
or salary for services provided by an emplcvee te his or her
employer, or as income derived Ifrom cTher sources, during any
period, to the extent trat the total Zor such period dcoces not
exceed the applicable exempt amcunt de-ermined under subsection
12.2.d.

K. If the employer is a natural perscn and if he or she
owns a homestead located in this state, the first five thousand
dollars thereof shall be exempt from levy.

b. Appraisal. —-- The cofficer seizing property of the type
described in subsection 12.2.a shall appralse and set aside to
the owner the amount of such preoperty declared to be exempt. If
the individual objects at the time of the seizure to the
valuation fixed by the officer making the seizure, the
commissioner shall summen three disinterested individuals who
shall make the valuation.

c. No other property exempt. -- Unless required by some
other law, no personal property or rights to property shall be
exempt from levy other than property specifically made exempt by
subsection 12.2.a.

d. Exempt amount of wages, salary and other income. -- In
the case of an individual who is paid or receives all of his or
her wages, salary and other income on a weekly basis, the amount
of the wages, salary and other income payable to or receivable by
the individual during any week which is exempt from levy under
subsection 12.2.a.J shall be thirty (30) times the state minimum
wage per hour, plus twenty-five dollars for each additicnal
dependent of the individual.

12.3. Surrender of property subject to levy.

a. Requirement., -- Any person in possession of, or
obligated with respect to, property cr rights to property subject
to levy upon which a levy has been made shall, upon demand of the
commissioner, surrender such property or rights, or discharge
such obligation, te the commissioner, except such part of the
property or rights as is, at the time of such demand, subject to
any prior attachment, execution or levy.

b. Enforcement of levy and extent of personal liability.
-- Any person in possession of or obligated with respect to
property subject to levy upon which levy has been made, who fails
or refuses to surrender any property or rights to property,
subject to levy, upon demand by the commissioner, shall be

subject to prosecution as provided for in section 17 of this
rule.

. FEffect of honoring levy. -- Any perseon in possession of
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or okligated with respect to property or rights to property
subject to levy upcen which levy has been mades, who upon demand by
the commissioner, surrenders such property or rights to property
or discharges such obligaticon to the commissicner shall be
discharged from any cbligaticn cor liability to the delinguent
employer with respect to such preperty or rights to property
arising from such surrender or payment.

d. The term "person" as used in this subsection 12.3
includes an cfficer or employee of a corpecration or a member or
employee of a partnership, who as such officer, employee or
member is under a duty to surrender the property or rights to
property or to discharge the obligation.

12.4. Sale of selzed property.

a. Notice of seizure. -- At the time of seizure or as soon
as practicable after seizure of property, notice in writing shall
be given by the commissioner to the owner of the property, and to
the possessor thereof, or shall be left at his or her usual place
of abode or business 1if he or she has such within the county
where the seizure 1is made. If the owner cannot be readily
located, or has no dwelling or place of business within such
county, the notice may be mailed to his or her last known address
by use of the certified mail, return receipt requested. Such
notice shall specify the sum demanded and shall state the
appraised value and identity of the property seized.

b. Notice of sale. -- The commissioner may sell any
property seized under this section 12 of this rule. As soon as
practicable after the seizure of the property, the commissioner
shall give notice to the owner, in the manner prescribed in
subsection 12.4.a, and shall cause a notice of sale to be
published as a Class II legal advertisement in some newspaper
published or generally circulated within the county wherein such
seizure is made, or the county where the property is located, the
last date of publication being not less than five (5) days prior
to sale. This notice shall identify property to be sold, and the
date, time, place, manner, and conditions of the sale thereof,
all of which shall be at the discretion of the ccmmissioner. The
sale shall be conducted by public auction, or by public sale
under sealed bids. Before the sale, the commissioner may
determine a minimum price for which the property shall be sold,
and if no person offers to purchase such property at the sale for
the amount of the minimum price, the property shall be declared
to be purchased at such price for the state of West Virginia for
the benefit of the Fund; otherwise, the property shall be
declared to be sold to highest bidder. In determining the
minimum price, the commissioner shall take into account the
expense of making the levy and sale.

c. Sale of indivisible property. -- If any property liablr
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to levy is not divisible, so as tc enable the commissioner by
sale of a part therecf ts razise the whole amount of the sum due
and the expenses of making the levy and sale, the whole of such
property shall be sold. Hzwever, where the propserty 1s scold 1s
co-owned or jointly-ownea by the employer and an innocent third
party, the proceeds of tne sale shall be divided, based on the
respective interests c¢f the entities owning the property
immediately prior to the levy and sale, and the proceeds
attributable to the interest of the innocent owner oOr COwners
shall be distributed to them: Provided, that where the property
to be sold is so co-owned or jointiy-owned by an innocent third
party, who has no independent liability to the Fund, such
innocent party may petition the circuit court of the county in
which the property is located for relief, including pocstponement
of the sale, in order that the court can determine 1f the
property can be partiticned, so as to avoid sale of the innccent
party's portion or grant and afford cther relief by the ccurt
protective of the rights and interests of such innocent party as

well as of the Fund.

12.5. sale of perishable goods. -- If the commissioner
determines that any property seized 1is liable to perish or become
greatly reduced in price or value by keeping, or that such
property cannot be kept without great expense, he or she shall
appraise the value of such property and shall take one of the
following actions.

a. Return to owner. -- If the owner of the property can be
readily found, the commissicner shall give him or her notice of
such determination of the appraised value of the property. The
property shall be returned to the owner if, within such time as
may be specified in the nctice, the cwner either: (a) Pays to
the commissioner an amount equal to the appraised value; or (b)
Gives bond in such form, with such sureties, and in such amount
as the commissioner shall prescribe, to pay the appraised amount
at such time as the commissioner determines to be appropriate
under the circumstances.

k. Immediate sale. -- If the owner doces not pay such
amount or furnish such bond in accordance with this subsection,
the commissioner shall, as soon as practicable, make public sale

of the property.
12.6. Redemption of property.

a. Before sale. -- Any entity whose property has been
levied upon shall have the right to pay the amount due, together
with the expenses of the proceeding, if any, to the commissioner
at any time prior to the sale thereof, and upon such payment, the
commissioner shall restore such property to that entity and all
further proceedings in connection with the levy on such property
shall cease from the time of such payment.
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k. Subrogation to commissicner's lien., -- Any entity
redeeming the interest of ancther shall be subrcgated te the lien
of the commissioner on such 1lnterest. Such entity shall lose
his, her, or its right tc this lien, however, unless within

thirty (30) days after receiving the certificate of sale of
personal property, he, she, or it shall file with the clerk of
the county commission of the cournzy 1in which the perscnal
property 1s located or where the delinguent employer resides or
has its business location, or if neither ke in this state, the
Clerk of the County Commission of Kanawha County, his, her, or
its claim against the delinquent employer and a copy of the
certificate cf sale of personal property.

12.7. Certificate of sale. —-- In the case of property sold
as provided in subsection 12.4, the commissioner shall provide to
the purchaser a certificate of sale upon payment in full of the
purchase price.

12.8. Legal effect of certificate of sale of personal
property.
a. Certificate of sale of property. -- In all cases of

sale of property pursuant to subsection 12.4, the certificate of
such sale:

A. As evidence. -- Shall be given prima facie evidence
of the right of the officer to make such sale, and conclusive
evidence of the regularity of the proceedings in making the sale;
and

B. As conveyances. -- Shall transfer to the purchaser
all right, title and interest of the employer in and to the
property sold; and

C. As authority for transfer of corporate stock. -- If
such property consists of stocks, shall be notice when received,
to any corporation, company or association of such transfer, and
shall be authority to such corporation, company or association to
record the transfer on its books and reccords in the same manner
as if the stocks were transferred or assigned by the party
holding the same, in lieu of any original or prior certificate,
which shall be void, whether canceled or not; and

D. As receipts. -- If the subject of sale is securities
or other evidences of debt, shall be a good and valid receipt to
the person holding the same, as against any person holding cor
claiming to hold possession of such securities or other evidences

of debt; and

E. As authority for transfer of title to motor vehicle.
-— If such property consists of a motor vehicle, shall be notice,
when received, to any public official charged with the
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registration of title to motor vehicles, of such transfer and
shall be authority to such official to record the transfer on the
books and records in the same manner as if the certificate of
title to such motor vehicle has been transiered or assigned by
the party holding the same, in lieu of any original or prior
certificate, which shall be void, whether canceled or not.

b. Effect of junior encumbrances. -- A certificate of sale
of personal property given pursuant to subsection 12.7 shall
discharge such property from all liens, encumbrances and titles
over which the lien of the commissioner with respect to which the
levy was made had prierity.

12.9. Records of sale. -- The commissioner shall for each
county, keep a record of all sales of property under subsecticn
12.4 and of redemptions of such property. The record shall set
forth the debt for which any such sale was made, the date of
seizure and sale, the name of the debtor and all preoceedings in
making such sale, the amount of expenses, and the names of the
purchasers and the date and a copy of the certificate of sale.
& copy of such report, or any part thereof, certified by the
commissioner shall be evidence in any court of this state of the
truth of the facts therein stated.

12.1G6. Expense of levy and sale. -- The commissioner shall
determine the expenses to be allowed in all cases of levy and
sale under this article.

12.11. Application of levy.

a. Collection of liability. -- Any money realized from a
levy shall be applied as foliows: (ay first, against the
expenses of the proceedings; and (b) second, the amcunt, if any
remaining shall then be applied against the liability in respect
of which the levy was made of the sale conducted. The amount, if
any, remaining shall then be applied against any other delinguent
liability of the employer for which levy may be made under this
section 12 of this rule.

b, Surplus proceeds. -- Any surplus proceeds remaining
after the application of subsection 12.11.a shall, upon
application and satisfactory proof in support thereof, be
credited or refunded by the commissioner to the person or persons
legally entitled thereto.

12.12. Authority to release levy and return property.

a. Release of levy. -- It shall be lawful for the
commissioner to release the levy upon all or part of the property
or rights to property levied upon where the commissioner
determines that such action will facilitate the collection of the
liability, but such release shall not operate to prevent a



subsequent levy.

b. Return of proper—,. -- If the commissioner determines
that property has been wronzIully levied upon, it shall be lawful
for the commissicner to retiurn: (a) the specific property levied
upen; (b) an amount of monsy equal to the amount of money levied

upon; or (¢} an amount ¢ money egqual tc the amount of money
received by the commissicnmer from a sale of such property.
Property may be returned at any time. An amcunt egqual to the
amount of money levied upcn or received from such sale may be
returned at any time before the expiration of nine (9) months
from the date of such levy. For purposes of this section
12.12.b, if property is dec_ared purchased by the commissioner at
a sale pursuant te subsection 12.4, the commissioner shall be
treated as having received an amount of mconey egqual to the
minimum price determined pursuant to such subsection or, 1if
larger, the amount recelved by the commissioner from the resale
of such property.

c. public information. -- The commissioner shall, upon
request, make public the names and persons in whose favor a
release of levy or return of property has been made in
subsections 12.12.a and 12.12.b.

§85-11-13. Applications for Reinstatement.

13.1. Any employer, who is required to subscribe to the Fund
and subsequently defaults, or who elects to subscribe and
subseguently whose account is terminated, shall be restored
immediately to the benefits and protection of the Act only upon
the filing of all delinguent payroll and other reports required
by the commissioner and upcn payment into the Fund of all unpaid
premiums, an adegquate premium deposit, accrued interest, ciaims
":IL_UDD‘::D ydid dUL .;..l.lg t}.‘lC P'U.L _LLJd Uf d‘:liuquc:‘u_.y Cllld dlly Dubbtquent
defautt—or—termiratien; and any other amount due under the Act cr
the rules promulgated by the commissiocner.

13.2. Applications for reinstatement shall be made upon forms
prescribed by the commissicrer and shall include a report of the
gross payroll of the employer during the entire period of
delinquencies and any subseguent default or termination, which
payroll information shall be verified by the employer or its
authorized agent, and shall further include a payment equal to
one half of one percent of the gross payroll reported during the
period of default, or one hundred (5100.00) dollars, whichever
amount shall be greater.

13.3. An employer who applies for reinstatement shall be
entitled to the benefits and protection of the Act on the day the
application is received by the commissioner and thereafter.
However, if the commissioner subseqguently reinstates an employer
subject to the terms of a repayment agreement, then the
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subseguent failure of the employer to make scheduled payments in
accordance with the repavment agreemsent, to timely file current
premiums, o©or to restore the premium depcsit to the reguired
amount by the end of the repaymer period shall cause the
repayment agreement to be null, voild and of no effect, and the
emplover shall be denied the benefits and preotection of the Act
effective from the date that such emplcver's account originally
became delinquent. Similarly, either the withdrawal ocf an
application for reinstatement or the failure to timely file
reports or make the payments determined to be owed to the
commissioner following the entry of a final order shall cause the
application for reinstatement to be null, vecid and of no effect,
and the employer shall be denied the benefits and protection of
the Act effective from the date that such employer's account
originally became delinquent.

1 P . hou] o} - | . P . - ) b
TS oTS J=[=S =) LIy LI U W L LI | = PpeL Il L e T DI Ui Yy
. s F= 13 . 3= n A
R CTie LU LWL D LItL |- SN SRS B e Y
np ' P i N - L. 11 A e -
=9 Il aliTuIITe. WL L B LJ\‘.:I.J.G.J.LY [=PPY-WN ITOL CALTCTOCU Jll diiiJTITT

s PP BN - B I ) . O P - 1= PP - . o
TS PCJ.J.UU UL UT T TIUTIn ¥ dld = WO UL WO LUl LU UL I e By L R 5 B - ) S SR )

. b] Fire pe.“;’d Ef?. ’“*’Icsh thre pe.”ait?. “f”essed]."‘” b] ©

P IO~ P . . [ . . F-i g, 3 1 1 = o
SEate Ot ComnmSssoNel S T2 TPl Ul e ClipIwryel o dpp >l av il
| |

-4 - gy e e T 1 . b PR =i iy .y W

TOr Tl o LA LCInNCITIC - IT A emperoyctlwIoleos LUl LT LUIOr oS o LJInc L o
L | 3 i o . o, I = i = i =i o i

(e YR wL—p S T THRILCTIIY CITE el Ul Lus L LV ) Yodl oy LIICIL L8y -

al 1 s F -y I 11 e 9 Ml 1 g 11

T:llLLJJ.U-yUJ_ h=3 [= =) R0 Sm R - i1 e S = 0N N T = LU . 11T CIIIP.LUYUJ. b I om0 SR Y

. =y

e i L i I =l s Y . . 1 .
PYLToTlIL TS evIaence I SUppnJI U WL T COIMMISS T ONCL S5 TATIULLIOT UL

U, PR S P P i . — i = P Y h H L [ |
Thal—adrloUITL IUVIdGL Y aJUTIror Ly il L Lo L aIVIL T LI 1TTEar NIy PV INATU

e . I N - 1 3 L . . . i - bl e,
LTUL L1 CITa S =] S S T R G ) L Y CIirte L 11Ny LIV [=3 S L ITRPUIat LS [= =)

- -] =) - T, A, 13 s | F= ¥ S bl e alh . q
LV PRAW LS Lur e S B R D SEEPCR 00 W) S-AUME VA U ) QRIS R I (L WU U 6 ST S B g ) =P T CUNLNLT S S LU L
b 13 . T T ~l = o . s . i . . . -~ | b
EhA T T XTI CIoT Il VI HITL IS C I U Ul o LI L U e Pl Rl oI TLly
1a, ol i . - ey - . el o . - g 1 i 1a, 3
Iy s O Tt SITX Ifacrtors STl LIl LT SUDSeC T IUIl 1T, DTIUN.

13 5 I1 e F . . 1= P *~ . gt iy
. . TR L Ll UL Wr Tt apprTd U1Vl T OITS VAT

ol | P T 1 . + . b R i B PR W =)
as—LIIred vy dll CI ATy Ly IIre CUUIr S Uil Il T ITSouUs da IUL LT Ul

- | . - . . T, . . . " e ' PO SRS B . oy
AmrAadamm s T IrIat Ive [T LTI L ITUL S TR - S PR R HILSI P A TR I AR W LRV S I NS D P}

. | . . = | ], .y Fey ol — . S, Wy b=
ACCTTedINMTCTCIITsT, A UL T RPAayITIIL o UL, [=§ 1 L% R P g

. g =4
I CTALTIIL, AP SN =3 5 5" 4F)

e Ju—n Jo . . P - bl - 1 la .| Fa 1 kPP
LU WITrIDClIT ITLEL 0oL oI L allllo 1USoTo tiid y 3T wd L VU, I

. . In 1.1 r . o n o % o, e

oMM S STOICT L SIria1 T YLl oSl d wWaE VeI Ul TN T L DI A o TpPaylilclic
U . - | . . du P Y . h F g F=i 11 an F=4 b

AT trneadmITrIolral Ive I al LTIl wadlll Ol CIre Lol TUwhnry LAt lUl o UL




23

I, Jan ke da I Vi P 2 . hl
| Tre—Aamoh T oI Lie TTIaEOdlS 1Woota.
L33 S, ] - S P h ) -
L e SO VYITLyY WL Ire T Ulind.
-l 7 =iy N 1 L L - F i 1
s re—rrihmancIraT CoudaTrUIroulinr UL cIre eyl
L J o] g N S P =4 1 I S . Y dolm, al 1 -
. e e Jowe UL Wt s s oXnT ST tedr Oy T U Tl ioyel o

\ . 3 F=4 J -

- - b P e ] . s
ot C Tt resurt ity Ol LIS e T aul L UL VLN I LU .

= frn - F— 3 . . - ™ P . o ey g g
L. 111 pULUlIL.LG.L Lol SR N - 4 U B Lll.'l.b)ﬂ\_,L_ uLJUll Uiz o Ld LY [= 994 W4 [
- I : TR L W S, 3 : b b a] - N
:SpeCIfIC geog;. ayu.u_, arred IIT WITrDCID LIIE CllLLJJ.Uy'C.L o] P RWANY. R 4T 3] 1L | R =
1 P 1. | - g -
ETI[LJJ,U)”C’L PP LW AT I I A0 R W~ ) U]:J!:L LI .
13 = T o 1 .y : ;g L T S PR, PR b PR
- " T CHI.}J..LU‘YC_L L= ol L VS Lo LI Jil'L U il GLIJL'[_LllJ.D'L.J.G.LJ.VC

. . T 42 lm, = 31 A= - P - .
Tedl Iy Ly ﬂglECJ.ll\ﬁ _'L.U HGY LI P i g ammorciirec WL LS i = Ut:.L LU

- - | . 4= F'y o, 1=
I U J.C:l'l'li.l..ull LIE UDJ.'L_. alt L uUThd TNl TS L LITC LTI Utlll‘.‘l.
! L4 !

- ) s e N ) .| P R 5 PR g
pﬂ.)’lucllbb LW R A ~F) I dallilo lUDDCD PO.LLI Ly LT T AT It e s o LI L OULl
h P F 1 - . | P P =g -] N by e 1 . N =
FUUJC\,;L_ ATy i Treao U IV Go DPU\.’J..L:L\‘.:\J. IT oJoT LU DU T J 9 ..d UL
o]

dlm bl bl g R I B 4 I T, Fa 1 - B, M

TS TUlitT. ALY L Tdo 1= AR A TUL Y hoesc T TIoON oo UL LITL G
3 iy -l - . 1 o i Ty 13 Jo. 13 |

TTLT, ool E AN | LR W B ) & 97 wWdadLVTL VL Tyt aT T LT I 1TUWCU .

-

jon [=9 94

3

b 1 1 .~ n — in
13.7. Il {:J.HIJJ..U_‘YI:L 1y Lo wWaLvoe Lo lL.L\:[ L
-l . . . s by . 1= . . - ]
ATy S CIat i ve 1ITdl I Y TITUCTLIINY J.]ll.U d H.LULJUDﬁ\J. ﬁL.LlJuLﬂL.LUll
-]
L

- | g | e . W S N " S
AT ST T T ICIRTIIL Q\JLCCH[CIIL wl LI LT GL.—L.U.LJ.I.C:Y lUL I_ll'.'.-' Eull

Tl - 1 s, T 1 1 dm . g ] P - " PP =iy .

o e oL ITpATT T LV st T T Contarinr et ITul LI I nIn gL Wl Ld v

oy . . . e S, 1 1 .| - WP B ol x .y l T 11

P\:.L L ririllg U L i t:ll[kJLU_YCI. =] L L3 o I 0 A ey [=B Q4w 111 })r:u. LA B SN U 3 oy - il T 1
ol sl Ay - g . . . - . I, o e e | L - o

AT OO LIS O LA k,LJ.LCJ.. Aot ornea I tasee LUl LSS Ll LIl O

1 - =4 A o ] o b v P | P P
LA L L Lor P4 = PCU.. \..Lﬂa [- B LW L0 4 = T U o LC}_JLCDUIILG LIVYE LT
. b U

-l oy
TeCOoOmiree IR LIICI.\_ l_,ll":" LUIlLllT..L::D.'LUllC.‘L WG.'LVI:' dlly j_Jﬂ..LL. \JJ. LI clld b

1= . i gy s | oy iy b
or— It LI \.-U:I..LCL,L.LL_J.L.LJ.L)’ p‘:L.LULJ.- J.ll: uLLU.L“.C_Y LUL Ui UL

-l o 1ol = A ey - - oy h F i PP S
ITUL UrnloL Jiry st lgG'L,_LUll o Il E L TIITLY [wR ey =} w e LpUL o LT

Q K-
Hh

DT:LT_J.\'..'HICLIL. CL\JJ.\':UILL!:IlL. .l..L LLLGL GLLULLICY uLDﬂglECD LUIRCLIIJ..U.\J Gll)‘ Y

tIlC PLUPUDCLJ. 'DLJ.}JLI.LCLL.‘::LJ. .L_d‘_—L:l UL W.LL.II L.'IIC LJ.LULJUDCLI ClgL'CClilcllL-

la, T = =P i | oy P i i . -l 1 = - - .
= am e rr—amougre UL LT e IITJUeITL L CIITLCCLL PLEIL UL
i ol . 4 . A Jm o . | 3 . -
U\:PUD‘LL; AT Crted — IIITL LY o0 CIre LeEuUls, WUTITL }chmcuua LUT, L A BT A -]
Py = -] -] . - . o b D Py bl 4= Fo
.LUD:H:D pd.LU. U_y eI ITTL eI TS rrereorr SurJee T JITL Y LY [

L

Folig . A e 'l A = W P 1 -
IEULID'L.'LULI [= =] '-_‘:IJL‘,L,.LLJ.EU T STHOSeC T IO T o R WL IS e o TyYudl

I

o b g g Ml ] P11 JAES ana A0 . —
TuU— Ul ITToo oIrall Ll Ly TTTOT S AT U UL dl o A=A I A AT IR AT Y] LIl dlly

. 3 g e, 1 st T,
DtJ_}JU..LG-L.lUl»l LULUllLlllcll\_I.Lllg L laL LllE l.,UllLIllLDD.LUllt::J. CI.L,L,EPL TE5o Lildlil

) R = . | P,
s o Al uIirt ™ WL J..ELUJ.lullt:xlu.Lllg (=% .L!::pajutcln. G\JLCCLLLEILL U.L G.'L.L UL

= = h o
oLl palt Lol .LL.I.J..L C.llll\J'U.lJ.l. DllGJ.L U!: PLCD":IILC\.J ULLUI.,Lj_‘{ LU Lllt

- . oy = h Ja, Ly P 1 - Py
ommissIone T UL Il o LT 1T .LLIDLJ':.'L,LJ.UIII ﬂlJL.)LUVG._'L, LT LT ] | =ASPR S b R W) ¥ §

s Y du ] -l =4 T, | - = =3 b . 5 ol .
I o CLLTR. L= 6 § L] LJ.LUVJ-\J.C\J. LUl T ALUW LU L LTl l LV IOW WL L ¥ =4

commIS o IUVIITL .

b llP =4 h TR ~ . S | b . . o T A dm I e JU. 3

A 17k w LT LAl 1l Annuilre Lo I CALT SO Ul rI'lLy | W LTAP - PE LW

| P i | - I ol el s B o U ¥ u BT R g dlm - 4 PP | PR . §

Do 1dLlL o T Iy O IO T LTI CIns }JLUHUDC\J DL.J.LJ T U LI [= R 9L §

A ] i - - -4 ] dm 1m g P . . ™ R

FT T L LEINTIIL GQLCCIHCIIL, L achcu Uy Llite LJG..L TIes anua LI Tkl o
PR S T, T B P I - = F h

Teylt:fullbal.l A= Pe ) Y- 0 S B 09} =) auunu.x_.u::u LS L.I.H: IICCI.L J..llg UL LIV UL IO

Ja - ey Juu b el - Py . 1

oL 1TIT L ‘LJ.IDPC\.«LJ.UJ.I. 11T '.[lt'.'al_ J.ll\j L J S g N WA - SR Y1 £ 0 .LCJ !:L.l. Ll.l.!: |=pS d}JUSU.J.



24

L = T T ity - - -] F iy . o - - |
+F—tre—or—streTrImmas—1t ettt eme—fer—tariture o adcquatcly actiress
- ] P . - - i .

ary —Hecessary evIdentrary oo IntT ot tor—r g an g TeasoNaD e
P, | . T d e . - i 4 - 3= 13 -

=t TemerTt Tt pLuyuoa_L te reTected—tre corse Shar i procecea

py I, . 1 i la PO po - . 1. S S -l

otear Ty UNressS AT acceskas e sps T rtgte propTsaT IS SunmrTtteds

T e 1 P In : P P e LI, U
1 o hJILULLJUDU.J- 1o O.k,\_,cpl_cu lJy ClriT 1Tl il oL Ty, wIIEI U oild Ll

Ia.. . . ey
o rhe—reomrrsstorerts

e 3 . 4
i LULNGL\A‘:’U LU [_II": L,UllulliDD_L\_,..UJ_ dJ.Ulnﬁ WIthr—TIe DAL LTIy UffLLCL'D
¥ o
L

reui etd -
-l [T, . - 1 . Iy 11 h . e 1= : e
. T Lo 5SS IUNITL ey TreW—SITars oo Ul LT odllilc POo Lo Ao
Jula - o g i I - i I . . ey | P
TIrac WL ITe 1T daLl D11y UL LI L . LTI dIly o™ wile Il T LI PLUPUDﬂJ— e
.

.y g o . g o h o] al F o b, . =i i
CLLCFLEU Ly \.uc ATCOITICTY LUl cIme—Turra, T Le Ireal Uiy L S S i W 59 P [=R L)

-

o Jm, = I e - . U L
L bUilUllJ.DDJ.UlltJ., |0 - i Ny i X U athﬂflllCllL ey I wa Ve T dlly LJUL‘.‘J._UII

- s b ] Fom ™ b,
o arry L.Ja_ymt:ut. chre .l.Ty the—emsToyer-—mraeTr CTIT At ‘;‘AL.'CIJt for-tire

I dm . = - -l % 3 1 -

p’c‘uall_y }JJ.UVJ.DJ.UTX J.\...J.'L e T e E T alirl L allllo TS0 TUL Ll.l\‘_'.Lr t,{IUL‘IC
- ] J= " . -], e i . Aan

pt.'ilﬂl. L.Y ML OV IS IOINS Hidy I LY e wal vell Ull | = UG.EJ.D UL L1 w LA

. Ja, o 13 L - U B~ ]
LJ.J_LCLJ..G. DCL. J.\J_L_'Cll B0 ) SR O O b - SR U IR TR R § - - ol LIS LUle.

13 8 fa o aln . - P Jan . L R R 1. b N
. . Tre—aamrirrs Tt rve I aLl 11y R A LA Loy SUovL LIV
i D IF I o PP | b 1.3 o P [ S | b . F 1 =y
oo /T s TuTe »lldl l e COUITLGUULEld lJu.L sAITC T U al vl iT LLVT,
o o . I Fel Fal o hd . . P | O
LllGLJL.CL L.W!;‘:IJ.L_Y ITrre— i WUl Lll'ﬁf \,\JUC Ul TVCDL, vrogrIirrar it pPurotellty
b du = b = gl
L].H'.' lC\{U.LL L= 11 L) B L SRR R DC\.L.LUII. _L‘! UJ.. LlIlD ITWIIT. o Lne UL PUOoTO

.,8

1a, e e B | i ) - . ' o T . ). g . . > =
Ul A STDsSeC TIUI IJ. AT IS tIracIve 1Iodal LIy il LIIT A4 UL - Ny W0 ) W WP

- | e, 1 F= i .y b -] . h o,
EV.L\JUILLC ULl LIS = UL VCllL’y WL LT T LILIUL LI VT Ly o L1 Ldoe LIS

v

T e 1 A = . -
IICCI..L_LIIE \J.LLJ.L":L DlIﬂ.LJ.. UC UC’:LHCU I.U mave—rtAaxe NoTICe wlT LI i o L

g, —4 o
mCILL LCHULL _I-I.Ulll L.Il‘:.' EU.ITU ] DL.LU-G._.LY Glllu Llll: LILL O 1T A7 P19 4 W T O

P 1 & % 1 S | - o
recerr AT T ITIdir. L dal =) LdLELllCll L.D J..]_Ulll Lllc JZ' T ST aCCToun taITL,

o= 1 F~ P ki -l . p . . b d b= g F.
CUUITOW L 11FL 1T Ulnd G}JWGL 1Y [= 9 Sl % § L SN R L =f = § J.llg ulay L E%UCDL iidL

e Y I - ol =4 . b - ol Im PO . - 1 g i

T o llIyg L LILCL Coake IOt I T Ul o1l HOATTTICONAa T LUl Lo L2 B G e B 4 —
- = la 5 o) | h . . P . .- iy,

W.}LVCIA\-Y WL LS el LI [= =] LAy L Y LT PUDDCD'D.LUI]. L Loy 4 —i
b m] . b VR, . la ] ul gy -t sl

l,Ul!.Llll.LDD.LU'IlCL . DAL L jeg iy T ) T L IULI Y L1 TV y L [=§§4@ | Lo 4 —
1

p . ' ) D o e h . . il i b 13
S Uo L.UJ.ILJ.J.]U UL L ULJJCL_,L.LUlI’ L1 Tl TI | o D B LWL S ) willedl L L Ldl\‘:
. b P I I - 1 dh i . oy b | ol Py
morLiiLe U.L Cl.lly 2T aduartIiuUliad Ll L‘:LJUL Lo, LU LIT S I arlr GUCTINITIIL O

= ) - . Ja . oy 1 ) .
L Wlll\_.ll 11UL.J-\4C .LD Y:J..'L.l.l‘:l. U\:‘;’lll.t:u o IAave—oDeelT T aRTIn UL WIIIL LI ]

. 1 T - g, ] p L P
TARTILL DIlClJ.J. lJC Fif=-ui=s GVGJ._LCI..LJJ.‘: LU tre TPy e L aHT IS LT {UTOo L.

Ml b -] h e | . P -] - PR o, 1 i il
13 9 Tre T Sl & L= J_\:tJL!:D‘:.‘LlLU\J. T & SUlFSTL L LIURd 1T J
- NI I=, e o o -

4
_d—(_llll.l.ilj..DL.LdLlVC lanL.Lll\J oL Ly  dll A ULl Y LUPICDﬁlILGLlVC Lo

o P du 3 . e oy
ucDJ..gllCﬁ UL L1IE UL.L_L\..‘:: U.L L.Ilt': A CLULIITY \:JCIU:'J.G.J. LY T U LULLIICTY

i ] q .
Ul \.11!: Dtdl.l UL T CoOMmMMLTSSUliTl . J'U-L.lr OL_LULTIEY D]IOJ.I Plt:DClIL

e, -]
LS Py~ Luuu =) !‘.’VJ.U.CIILC u\.-ll.i.llg L.',l'i\‘.' C!.LLLL(.LII.LDL.LCI.L.JL\-": llCGL.LlllJ _Ll.i U.LUCL L.U

P a1
CDtﬂUL.LDLI LIlC J...UL_L_ U.L Llll: CLLLHLU:{CJ_ = UUJ.J.IIL{U!:IILY; ‘J.E.LGU.J.L; L

. . P b . -l . . - A P S
Te YT I L LU, THeAMNMOOITCS UWEW o ML LML LI, LJLEIII.L LI UCHUDJ.LF LI L
e p— e P | - o i Py e ot 5 3 F=i
payiucuL p= &L =] atL L hend el Tolr I DI TSSO S lJO..'LLL Uy 1I...‘ll!: L ulItd

L

L

-l . P . k3 1 al 3= | =y b
ol LI cire CliPyIuUyTl S AT ITIJUTInu ¥, U LAaU Ly rl l—‘:].llilllal.lull [= 834w}

- a2 - = b J — . | i . -l = . i oot
STt It Lo o e et s aetermmIIre T L LU CHIT .LC‘-..—'U.L‘J-D PO D R 4 =

L

. . y o
COMISSIUIINL © ULJ.L\.;U; PﬂleLl .L!:.'LJUL"L.D anu ULIH:J. .L!:.‘LJU.L L-D U\JC; [= R

)

EV.L\..ICJJLE chaj.u;ug r:u*y WGJ.VEIL, lUuULLJ_\JIX’ L lllll..l..\.. UL Lllc pella L Ly
Je, h 3

Enuuu.ut. L.U UC PGJ.U Uy l.llC UllLPlU_YCJ- [ JUbli G.L L_Ul. U.C_Y —licdl L Al d 1oy
- . P, S 1 ] - I 13-
cross—ocAaalinrireT LT ey L =] W_LLIIUDDED Cl\. L.Ilt: lLUﬂ.L J.Ilkj qJind T olIdl L

)
]l

g, ] e . | Py .

LTI WIOG T UTTY pal Ll LPDLC .'Lll 'L,lll: 1IEO-.L J.l.lg J.JI.L,J.UUJ.II’LJ L.ll':
2l H - F= . . P 4 Al Ja . oy I - P I W, Ny

AT S S YO O AL gulireil L LITCTL Tal LTl CCO CIre 1Tl 1INy L I NS SR SR W) =~ SR B N AW R W) L




13.10. Pursuant to sectizn 6 of Z=is rule, the commissioner
may direct that a complete audit ol the employer's account be
made at any time after a reinstatemznt application 1s received
frcm the employer. Fhe- re—atrch o
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13.12. An employer may file an application for reinstatement
despite the pendency of some other remedial action that may have
been instituted by the commissicner. The commissioner may then
delay or continue further pursuit of ~hat remedial action, if in
the commissicner's sole discretion, the interests of the Fund
will be protected or furthered despite such delay or continuance.
One factor that the commissioner may rely upon, but not to the
exclusion of other possible factors, is whether the application
is the first the employer has filed or whether the employer has
filed and then defaulted on previous applications. 1In the latter
event, the commissioner will generally, unless some other good
cause exists to the contrary, continue to proceed with the other
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13.15. The commissioner may permit the payment of all amounts
due to the Fund or the filing of all reports due to the Fund, or
both, upon the terms stated in a repayment agreement, The
commissioner shall exercise his or her discretion to enter into
such an agreement and shall prescribe the terms of an agreement,
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she—commissioreris—firat—orders The repayment agreement shall
not authorize or permit the reducticn or waiver of any part of
the premium or premium deposit, or other amount fourmd—to—be due.
by the—commissioner's fiat—order- Further, the repayment
agreement shall provide for the payment of interest by the
employer upon the amounts payable to the Fund over the life of
repayment agreement. Fnterest-stratt—Te Lha}.gcd at—the——rate—of
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over—the—term of—the agltcmcut . The interest rate shall not
change cver the term of the agreement. Except in extreme

circumstances, the term of an agreement shall not exceed three
(3} years and in no instance shall the term of an agreement
exceed five (5) years. The breach of a repayment agreement by
the employer shall constitute a withdraw by the employer of its
original reapplication request and shall render the reapplication
and reinstatement of the employer void and of no legal effect and
the employer shall be denied the benefits and protection of the
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Act effective from he date that such employer's account
originally became delinguent; except that, the account of the
employer shall be credited for any amounts paid by the employer.
Nothing in this section shall spply te any other type of
collection methed under the Act or this rule.

§85-11-14. Administrative Hearings.

14.1. 2All administrative hearings conducted pursuant to this
rule will be held in accordance with the provisions of W. Va.
Code §29%A-5-1 et seg., and with the provisions of this section.

14.2. Unless waived by all the parties to the hearing and by
the commissicner, all hearings shall be preceded by at least ten
(10) days written notice. The notice shall be given either by
personal delivery thereof to the person or to the entity to be
notified or by depositing such notice in the certified United
States mail, postage prepald, return receipt regquested, in an
envelope addressed to such person or other entity at the last
known address of such person or other entity. Proof of the
giving of notice in either such manner may be made by the
affidavit of any officer or assistant or employee of the Fund, or
by affidavit of any person over eighteen years of age, naming the
person or other entity to which or to whom such notice was given
and specifying the time, place and manner of the giving thereof.
If certified mail is used, then a copy of the return receipt
shall be attached to the proof of notice.

14.3. Notice of the hearing and service of any document or
order shall be upon the parties of record except that any party
who is represented by an attorney shall be deemed to have
designated that attorney as the proper recipient of all such
notices, documents, or orders and service upon that attorney will
be the equivalent for all purposes as service upon the party.
Notice shall be complete if the written notice 1is personally
tendered to the intended recipient and is either accepted or
refused by that recipient. Similarly, notice shall be complete
if the written notice is sent by certified mail, return receipt
requested, to the recipient and the return receipt shows that it
was either accepted by a person at the last known address cor was
refused by a person at the last known address. In every case, a
copy of the notice shall be sent to the office of the secretary
of state for publication in the state Register.

14.4. In any instance where any form of notice, including one
arising under subsection 14.2 of this rule or cne contained in
any order or document, the time period will begin to elapse with
the first day following the date of the notice, order, or
document. This rule is applicable whether the notice 1is
delivered personally or served by mail,

14.5. The subsection 14.2 notice shall contain the date.
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time, and place of the hearing and a short and plain statement of
the matters asserted. If the commissicrner 1s unable to state the
matters in detail at the time the notice is served, the initial
notice may ke limited to a statement of the 1issues 1involved.
Thereafter, upon application by a party a more definitive and
detailed statement shall be furnished.

14,.6. The hearing shall be held irn the county selected by the
commissioner.

14.7. At the hearing, an opportunity shall be afforded aill
parties to present evidence and argument with respect to the
matters and issues involved. Any person interested in the
proceeding, but not a party theret>, shall be permitted to
testify as to the issues in controversy after first being placed
under oath or affirmation. Any such interested perscn, who 1is
not a party, shall not, however, be permitted to submit argument
or to cross-examine other witnesses; except that, argument may
be restricted to a presentation in written form. A1l of the
testimony and evidence at the hearing shall be reported by
stenographic notes and characters or by mechanical means. All
rulings on the admissibility of testimony and evidence shall also
be reported. The Fund shall prepare an official record, which
shall include reported testimony and exhibits in each contested
case, and all agency staff memoranda and data wused in
consideration of the case, but it shall not be necessary to
transcribe the reported testimony unless required for purposes of
rehearing or judicial review. Upon request from any party to the
hearing, all reported testimony and evidence at a hearing shall
be transcribed, and a copy thereof furnished to the party at its
expense pursuant to W. Va. Code §23-1-12. The Fund shall have
the responsibility for making arrangements for the transcriptiocon
of the reported testimony and evidence and such transcription
shall be accomplished with all dispatch.

14.8. Evidentiary depositions may be taken and read as in
civil actions in the circuit court of this state.

14.9. Except to the extent reguired by statute or by this
rule, all hearings under this rule will be conducted in
accordance with the then current versions of the "Rules of Civil
Procedure for Trial Court of Record”™, "Trial Courts Rules for
Trial Courts of Record", and "Local Rules for Kanawha County
Civil Courts" as those rules would apply to a trial court sitting
without a jury.

14.10. All hearings shall be conducted in an impartial manner
and shall be open to members of the public. The commissioner,
the executive secretary, and every hearing officer appcinted by
the commissioner shall have the power to administer oaths and
affirmations, certify official acts, take depositions, rule upon
offers of proof and receive relevant evidence, regulate the
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course of the hearing, hold conferences for the settlement or
simplification of the 1ssues (subject to the limitations stated
elsewhere in this rule} by consent cf the parties, dispcse of
procedural requests, motions, or similar matters, and take such
other acticns as are authorized by this rule.

14.11. During a hearing, irrelevant, immaterial, or unduly
repetitious evidence shall be excluded. The then current "Rules
of Evidence" as applied in civil cases by a court sitting without
a jury shall be followed. However, when necessary to ascertain
facts not reasonably susceptible of proof under those rules,
evidence not admissible thereunder may be admitted, except where
precluded by statute, if it is cf a type commonly relied upon by
reasonably prudent persons in the conduct of their office. The
hearing officer shall be bound by the rules of privilege
recognized by law. Objecticons to evidentiary offers shall be
noted in the record, but exceptions tc rulings by the hearing
officer shall not be made. Any party to any hearing may vouch
the record as to any excluded testimony or other evidence
provided that the hearing officer may elect to require that the
excluded testimony be submitted in written form following the
hearing.

14.12. All evidence, including papers, records, agency staff
memoranda and documents in the possession of the Fund, of which
it desires to avail itself, shall be offered and made a part of
the record in the case, and no other factual information or
evidence shall be considered in the determination of the case.
Documentary evidence may be received in the form of copies of
excerpts or by incorporation by reference. In all cases, copies
of orders, proceedings, or records 1in the office of the
commissioner shall be equal te the original in evidence.

14.13. Every party, including the Fund, shall have the right
of cross-examination of witnesses who testify, and shall have the

right to submit rebuttal evidence. Hfaparty wishes—to cross—
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commissioner eventually pays for the witness' costs or time, then
the employer's account will be charged for such payments and will
constitute a payment due to the commissioner under the Act and

this rule.

wg
. P

1
1
g 1 . b T, p | . . Sl y - 1 . i
TITES LULIT, e Palltly —lidl i LAl I CTrave D TApPTIIoTS LITVUL
a

s

o= laa . L. h & = . -l P [, L el e 3,
TaRIIN oUW ll WL Ul O o LS LMLy . 1T WA LU IV, LI ALl ol

hoH




30

14.14. All witnesses who testify during 2 hearing shall first
be subject to cath or affirmaticon and any festimony submitted by
deposition shall show on the face thereof that the witness was sc
qualified.

14.15. The hearing officer may take notice c¢f Jjudicially
cognizable facts. All parties shall be notified either before or
during the hearing, or by reference in preliminary reports or
otherwise, of the material so noticed, and they shall be afforded
an cpportunity to contest the facts so noticed.

14.16. Upon motion in writing served by any party or by the
Fund as notice may be served pursuant to subsection 14.2 cof this
rule and therein assigning error or omission in any part of any
transcript of the proceedings had and testimony taken at any such
hearing, the hearing officer shall settle all differences arising
as to whether such transcript truly disclocses what occurred at
the hearing or shall direct that the transcript be corrected and
revised in the respects designated by the hearing officer, so as
to make it conform to the whole truth,

14.17. The commissioner, the executive secretary, or a
hearing officer may issue subpoenas and compel the attendance of
witnesses and the production of pertinent books, accounts,
papers, records, documents, and testimony. All subpoenas and
subpoenas duces tecum shall be issued in the name of the
commissioner, but any party requesting their issuance must see
that they are properly served. Service of subpoenas duces tecum
issued at the instance of the Fund shall be the responsibility of
the Fund. BAall reguests by interested parties for subpoenas and
subpoenas duces tecum shall be in writing and shall contain a
statement acknowledging that the requesting party agrees to pay
service fees and fees for the attendance and travel of witnesses
as specified in subsection 14.19 of this rule.

14.18. Every subpoena or subpcena duces tecum shall be served
at least five {(5) days before the return date thereof, either by
personal service made by any person over eighteen years of age or
by registered or certified mail. But a return acknowledgment
signed by the person to whom the subpoena or subpoena duces tecum
is directed shall be required to prove service by registered or
certified mail. If service is by mail, then the five (5) days
notice period shall not begin to run until the date the subpocena
or subpoena duces tecum is received by the person or entity
subject thereto as shown by the date on the return receipt.

14.19. Any person who serves any such subpoena or subpoena
duces tecum shall be entitled to the same fee as sheriffs who
serve witness subpoenas for the circuit courts of this state.
Fees for the attendance and travel of witnesses shall be the same
as for witnesses before the circuit courts of this state. All
such fees shall be paid by the Fund if the subpoena or subpoena
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duces tecum was issued, without the reqgquest of an interested
party, at the instance of the Fund. ALL such fees related to any
subpoena or subpoena duces tecum iss_ed at the instance cf an
interested party shall be pa:d by ths party who asks that such
subpcena or subpoena duces tecum be 1ssued.

14.20. Upcn motion made promptly and in any event before the
time specified in a subpoena duces tecum for ccmpliance
therewith, the circuit court of the county in which the hearing
is to be held, or the circuit court in which the subpoena duces
tecum was served, or the judge of either such court in vacation,
may grant any relief with respect tc such subpoena duces tecum
which either such court, under the West Virginia Rules of Civil
Procedure for Trial Courts of Record, could grant, and for any of
the same reasons, with respect to a subpoena duces tecum issued
from either such ccurt.

14.21. In case of disobedience or neglect of any subpoena or
subpoena duces tecum served on any person, or the refusal of any
witness to testify to any matter regarding which he or she may be
lawfully interrogated, the circuit court of the county in which
the hearing is being held, or the judge thereof in vacation, upon
application by the commissioner, shall compel obedience by
attachment proceedings for contempt of a subpoena or subpoena
duces tecum issued from such circuit court or a refusal to
testify therein.

14.22. The issuance of a subpoena duces tecum will be refused
only in an instance when there is good cause to believe that the
subpoena power is being abused. All subpoenas and subpoenas
duces tecum will state on their face the name of the party who
reguested 1it.

14.23. Prehearing discovery shall be engaged in only with the
consent of the hearing officer or, 1f a hearing cfficer has not
yet been assigned, with the consent of the commissioner or the
executive secretary. All discovery reguests will be submitted to
the appropriate official at the same time as the discovery
request 1s served upcn the other party. If the official
determines that the reguested information 1s relevant and
material to the issues to be heard and not unduly burdenscme, the
cfficial will permit the discovery and set a reasonable time
frame for the disclosure of the information. Determination ¢f a
reasonable time frame will be premised upon the nature and sccpe
of the information requested and the date on which the hearing 1is
scheduled. The official shall attempt to avoid continuing a
previously scheduled hearing.

14.24., Every hearing officer appointed by the commissioner
to conduct a hearing under this rule shall be an attorney
licensed to practice law in this state.
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14.25. The hearing officer 1s authorized to receive arnd rule
upon any procedural matter arising before, during, or aizer a
hearing. All final rulings cn substantive matters shall be made
by the commissicner.

14.26. The hearing officer shall continue a hearing upon
motion ¢f the commissioner. Reguests for continuances by any
other party shall not be granted as a matter of course, but only
upen a showing of good cause which cause shall be strictly
construed against the reguests.

14.27. At the conclusion c¢f the hearing, the parties shall
be permitted to file prepared findings of fact and conclusion of
law and such legal briefs or memoranda as they wish. The parties
shall be permitted seven (7} days to file such items which
filings shall be concurrent. The parties shall be permitted
three (3) days to respond to the filing of any other party. No
further argumen%t shall be permitted.

14.28. Thereafter, the hearing officer will prepare a report
and recommendation which shall contain proposed findings cf fact
and conclusions of law as suggested by the hearing officer for
the commissioner's approval. The parties to the hearing shall
then be permitted five (5) days in which to file objections or
comments upon the report and recommendation. Thereafter, the
commissioner shall decide whether to accept the report and
recommendation, to reject it, to modify it, or to remand the
matter to the hearing officer for further proceedings or upon
other instructions. In approving or modifying a report and
recommendation, the commissioner shall not have the discretion to
waive any portion of any payment due by the employer under the
Act except for—the pt:ucllt‘y yxovidcd for—oy the—parymert ot
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cty—eriteriaconrtained i subsection + 35 ofthis—rule. However,
the commissioner retains his or her right to review any and all
proposed findings of facts against the record and to disagree
therewith provided that the commissioner states the kbasis for the
disagreement in his or her final order. The commissioner shall
render either a final order or an interlocutory order as his or
her decision may reguire in which the commissioner accepts in
whole or in part the proposed findings of fact and conclusions of
law submitted by the hearing officer and, to the extent that the
commissioner rejects or modifies the report and recommendation of
the hearing officer, the commissioner shall furnish his or her
own findings of fact and conclusions of law.

14.29. B copy of the final order or decision of the
commissioner shall be served upon each party and the party's
attorney of record, if any, either in person or by registered or
certified mail. A copy of every final order or decision shall be
sent to the office of the secretary of state for publication in
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the state Register.

14,30. All appeals from the final order or decision of the
commissioner shall ke taken vursuvant to W. Va. Code §29A-5-4,

14,31. As part of every final order or decision, the
commissioner shall note the expense to the Fund of conducting the
hearing upon the reinstatement application. Such items as the
expense in retaining a hearing officer to conduct the hearing and
make a report and recommendation to the commissioner, the cost of
a court reporter to attend the hearing and transcribe the
proceedings, the costs and fees for witnesses, and such other
costs incurred by the Fund shall be noted in the final order or
decision. However, such other co=ts shall not include costs of
administration of the Fund, including salaries, which would have
been paid by the Fund even if the hearing had not taken place.
Unless waived by the commissicner as part c¢f his or her findings,
under—subsecttorr1357 these amcunts shall, in whole or in part,
be charged to the emplover's account and shall constitute a
payment due by the emplcyer to the commissioner.

§85-11-~15. Interest.

15.1. Any and all payments unpaid on the date on which due
and payable, as prescribed by the commissioner, shall immediately
begin bearing interest, at—theTate—of—two percentage—points
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pursuant tc this subsection shall be paid into the Fund.

15.2. Notwithstanding the provisions of subsection 15.1 of
this rule, in no event shall the rate of interest charged a
political subdivision of the state or a volunteer fire department
exceed ten percent per annum.

§85-11-16., Clearance of Backlog.

l16.1. Any employer which was or became delinquent or in
default in the payment of any sum owed or report due under the
Act or the various rules promulgated by the commissioner priocr to
July 1, 1989, and which was not previously notified of that
delinquency or default by the commissioner shall receive the
initial notice of that delingquency or default within sixty (60)
days of the commissioner's becoming aware of that delinquency.
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16.2. Any employer which was or became delinguent or in
default in the payment of any sum cwed or report due under the
Act or the various rules promulgated by the commissioner prior to
July 1, 197%, and which was pr=vicusly notified of that
delinguency or default by the commissioner shall now be pursued
for the payment of the sums owed ¢r the report due under the
provisions ¢f this rule. ALl employers receiving a nctice under
subsection 16.1 ¢f this rule shall also be pursued for the
payment of the sums owed or the report due as in each case the
type of notice requires.

16.3. In each instance described in subsections 16.1 and 16.2
of this rule all interest, penalties, claims losses, and other
calculations shall begin with the dates upcen which the
delinguencies or defaults actually cccurred and without regard toc
the other provisions of this section. In addition, the lecsses of
the benefits and protections cf the Act as well as the incurring
of special liabilities under the Act by a delinquent, defaulted,
or terminated employer shall also be determined as if this
section 16 were not in place.

§85-11-17. Criminal Penalties.

In addition to all other remedies available to the
commissioner under this rule or as contained in the Act, the
commissioner may elect to request prosecution of any person,
firm, partnership, association, or corporation who violates any
part of the Act in accordance with W. Va. Cocde §23-1-16. Notice
should also be taken of the provisions of subsections 3.4.f, 5.2,
and 12.3.b of this rule for other specific provisions concerning
criminal penalties.

€85-11-18. Freedom Of Information Act.

Pursuant to the Freedom Of Information Act, W. Va. Code §Z29B-
1-1 et seqg., all of the evidence and records submitted during a
hearing or as part of a stipulation, except insofar as to those
records contain confidential medical information or other
information confidential to a Fund claimant, shall be subject to
public inspection and copying; except that, 1f under the rules
of evidence certain testimony or documentary evidence may be
deemed confidential and placed under seal, then upon such a
ruling by the hearing officer, such testimony or documentary
evidence shall not be disclosed. If the confidential information
cannot be excised from a record, then the record as a whole will
be deemed confidential; however, the commissioner shall release
in its place a statement explaining in detail the basis for the
withholding of the record.

§85-11-19, Severability.

If any provision of this rule cr the application thereof to
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any entity or circumstance shall be hela invalid, such invalidity
shall not affect the provisiorns or the agplicat-cns of this rule
which can be given affect without the invalid previsions or
application and tc this end the przoizizns -7 this rule are
declared to be severable.



