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EMERGENCY RULE

WEST VIRGINIA
BUREAU OF EMPLOYMENT PROGRAMS
WORKERS’ COMPENSATION DIVISION

ENFORCEMENT OF REPORTING AND PAYMENT REQUIREMENTS
85 CSR. 11

SUMMARY
WITH FACTORS CONSTITUTING AN EMERGENCY

The objective of this emergency rule is to amend the former rule, which became effective
July 2, 1993, in that part which is related to legislative amendment found in Enrolled Committee
Substitute for Senate Bill No. 250 which, in part, amended §23-2-5a(f) of the W.Va. Code. More
specifically, under the former law of §23-2-5a(f), the Workers’ Compensation Division had the
authority to seek an injunction in Circuit Court to stop a default employer from continuing
business until his payment cured defaul:; but, only after all other enumerated collection activity
was attempted first. The former rules of July 2, 1993, were written based upon the former law.
The current §23-2-5a(f), effective February 10, 1993, authorizes the Division to bring action in
Circuit Court to enjoin default employers without accomplishing those prerequisites of collection
activity. This emergency rule will stop assertions by defense counsel that injunctions cannot be
granted because the prerequisite collection activity has not occurred as required by the rules,
although the statute has been amended. Although the Division believes that this defense cannot
prevail as a matter of law. The additional delay and expense of defending the issue to judgment
will be avoided by this emergency amendment to the rules.

The Division has commenced a collection program involving over five hundred default
employers. Along with other collection activity, the Division initially commenced actions for
injunctions against four default employers. Of these first four defendants, two employers raised
the defense that the rules at 85 C.S.R, 11, the rules promulgated under former law, required
completion of the prerequisites prior to commencement of action for injunction and moved for
dismissal. These motions have caused considerable additional time to be spent in research, in
briefing and in litigation time before the Circuit Court. Unless the emergency rule is effected and
approved, substantial delay, expense and overextension of scarce professional resources will
occur. Collection activities against the over five hundred default employers who, in total, owe the
Division over sixty-four million dollars, will be delayed or may become impossible if the Division
must continuously expend its scarce resources on this legal issue rather than on its collection
program.




FISCAL NOIE FOR PROFOSED RULES

Rule Title: orcement of Reporting and Payvment irement
Exempt
Type of Rule: X Legislative Interpretive Procedural
Agency WV Workers' Compensation Division
Bureau o mplovment Programs, ILegal Services Divigion
Address 4700 MacCorkle Avenue, §.F.

Charleston, WV 25304

1. EBEffect of Proposed Rule

ANNUAL 7 FISCAL YEAR ]
INCREASE DECREARSE CURRENT NEXT THEREAFTER

ESTIMATED TOTAL 80 57 57 §0 50
COST

PERSONAL SERVICES 0 0 0 e} 0
CURRENT EXPENSE 0 0 0 0 0
REPAIRS & o 0 0 0 0

AL TERNATIONS

EQUIPMENT 0 ] o} 0 0
OTHER 0 ? ? 0 0

2. Explanation of above estimates:

The ultimate dollar value of costs incurred in additional legal expenses which
will result from the 2Attorney General's attorneys' expenditures of substantial
additional professional and clerical time in litigating the issue of the Division's
authority to bring action te enjoin employers from continuing business after their
default of their duties and obligations under the Workers' Compensation Act is
inestimable or if estimated .would be based upon gross speculation. The number of
actions in which employers' defense counsel would raise this igsue by motion for
dismiggal or summary judgement is unknown. However, of the first four actions for
injunction, the issue has been raised twice in defense and this has caused
additional time to be spent in research, in briefing and in litigaticn time befcore
the Circuit Court.




Rule Title: orcement of orting and nt Regquirem

3. Objectives of these rules:

The objective of this emergency rule is to amend the former rule, which became
effective July 2, 1993, in that part which is related to legiglative amendment found
in Enrolled Committee Substitute for Senate Bill No. 250 which, in part, amended
§23-2-5a(f) of the W.Va. Code. More specifically, under the former law of §23-2-
Sa(f), the Workers' Compensaticn Divisicn had the authority to seek an injunction
in Circuilt Court to stop a default employer from continuing business until his
payment cured default; but, only after all other enumerated collection activity was
attempted first. The former rules of July 2, 1953, were written based upcn the
former law. The current §23-2-5{a)(f), effective February 10, 1995, authorizes the
Division to bring action in Circuit Court to enjoin default employers without
accomplishing those prereguisites of collection activity. This emergency rule will
stop assertions by defense counsel that injunctions cannct be granted because the
prerequisite collection activity has not occurred as required by the rules, although
the statute has been amended. Although the Division believes that this defense
cannot prevail as a matier of law, the additiocnal delay and expense of defending the
issue to judgement will be avcided by this emergency amendment to the rules.

4. Explanation of Overall Eccnomic Impact of Proposed Rule.
A. Economic Impact on State Government.

The rule will cause the ceollections of past due premium taxes in the sum
of millions of dollars to occur more guickly by reducing delay by increasing
the efficiency of scarce resources who are applied in collection activity and
decreasing the costs of those activities.

B. Economic Impact on Political Subdivisions; Specific Industries:
Specific groups of Citizens.

Increased cocllections of default premium taxes will have the longer term
effect of reducing premium rate of taxes for all employers and reducing the
unfunded claims liabilities of the Workers' Compensation Division.

c. Economic Impact on Citizens/Public at Large.

Any reduction in tax rates upon employers has the long term effect of
increasing employment gain through increased econcmic development. Reduction
in the unfunded claims liablility reduces the threat of need in the future for
general tax révenue to fund the liability and bolsters confidence in the
State's economic condition which bolsters future economic development of jcobs.

Date: June 13,1995

Signature of Agency Head or Authorized Representative
1

1

Andrew N. Richardson
Commissioner, Bureau ©f Employment Programs

N




TITLE 85 F’LED

WEST VIRGINIA LEGISLATIVE RULE
DEPARTMENT OF HEALTH AND HUMAN RESOURGHS 73 3 o .
DIVISION OF WORKERS' COMPENSATION 03 P 85

SERIES 11 OFFICE 0F wesy

ENFORCEMENT OF REPORTING AND DAYMENT REQUIRERBRIAR 0F STare

$85-11-1. General,

1.1, Scope. -= This legislative rule provides for the
determination of delinquency and default on the part of employers
regarding reporting and payvment requirements, for the enforcement
of collection of »payments from those reguirements, and for
enforcement of other required payments.

i1.2. ARutheority. -- W. Va. Code 8823-3-1; 23-2-5; 2Z3-2-9;
23-1-13; 232-4R-6; Z29A-3-3; & SF-2-2(a)(ll) & (i2)+: S821A-2-
6(1) & 6(2): §21a-3-7(b) & 7{(g); §23-1-1 and §23-2-18. Pursuant
to West Virginia Code, $§21A-3-7(c), rules adopted by the
ompen ion program rforman neil an h mmissionear
are not subject to legislative approval as would otherwise be
r ire nder West Virginia Code, €292A-3-1 aft seq, Public
noti r irem ki at ¢ r and arti however, mus

follawed. Pursuant to Enrolled Committee Substitute for House
Bill 4030, Regular Sescsion, 1994, the Department of Commerce,

Labor and Envirconmental R urces w lishe
that same bill and to Executive Ordexr No, 5-%94 by the Governor,
he igsioner h Burea f Empl Progr i
Wi romul 1 lation i h o
or approval of a departmental secretary.
1.3. Filing Date. -- Sulvy—27/—T883
1.4, Effective Date. —-— Fey—2T 1353
1.5. Erpestrerrh—t e AT oSSt it s e sis et ive
J_l.a.lt: hd.b '_':.‘JL.,ﬂJ‘.VCLl L.:-t: WJ..-tt\S-'.A L ) J..‘t LJ.: L_:J.C DE:L.,J.CJ:-G.J._\" u: t}.-.l:‘.
D - ﬂJ.tJ.I.LC.'..‘.:_. uf- ::':E:.l..,:_ G.J.J.\.: HU—LLLC.’J. REDQLA-‘-\.’\_’D-
§85-11-2. Definitiocns.
2.1. BAs used in this rule, the follcocwing terms, words, and

phrases have the meanings stated unless in any instance where
such fTerm, word, or phrase 1s emploved the context expressliy
indicates that another meaning is intended.

2.2. The term "Act" means the workers' compensatlion laws of
the state of West Virginia which are codified at chapter 23 of
the Code of West Virginia of 1831, as amended.

2.3. The terms "Ccde of West Virginia" and "West Virginia
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Code” mean the West Virginia Code of 1931, as amended.

2.4. The term "commissioner” means the West Virglnia Workers!'
Compensation Commissioner as provided for by W. Va. Code §23-1-1,

2.5. The term "default” mezns the fallure by an emplover
which has not made a pavment or filed a2 report due by it under
the ZAct and which has received a subsection 3.3 delinguency
notice of its faillure but has further failed to make the payment
or file the report within the time period specified by the
notice. For the purposes of this definiticon, the employer may be
2 regular subscriber tc the Fund or a self-insured employer and
elther an emplover required to subscribe to the Fund or an
electing emplover.

2.6. The term "electing employer"” means an employer which is
not required to subscribe to the Fund but which chooses to do so
as provided for by W. Va. Code §23-2-1.

2.7. The term "employee" has the meaning ascribed tc that
Term by W. Va. Code §23-2-la.

2.8, The ferm "emplover" has the meaning ascribed to that
term by W. Va. Code §23-2-1, which includes, but is not limited
te, any indiwvidual, firm, partnership, limited vartnership,
copartnership, joint venture, association, corporation,
organization, recelver, estate, tTrust, guardian, exXecutor,
administrzator, or any other entity regularly emploving another
person or persons for the purpose . of carryving on any ILorm of
industry, service or-business in this state.

2.9, The term "rFund" means the West Virginia Workers'
Compensation Fund, including the surplus fund, created by W. Va,
Code §23-3-1, as well as the "Disabled Workers' Reliei Fund®
created by W. Va. Code §23-4A-1.

2,10, The term "vavment'" means any amcunt of money cwed by
an employer Lo the commissioner by reason of the operation of any
vrovision of The Act ¢r the various rules promulgated oy the
commissioner. '

2.11. The term "premium' means The money due from an employer
to the Fund as the result of the periodic assessment by the
conmissioner under the varicus provisions of the Act in order to
establish, maintain, and replenish the Fund.

2.12. The term "premium deposit” means the amount of money
an employer 1s reqguired toc w»ay as an advance upon premiums
pursuant to W. Va. Code $23-2-51(za).

2,.13. The terxrm "self-insurer" means an eanplover who has
elected to preovide its own system of compensation to its
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employees under any or zll of the various provisions of the Act
allowing that option.

2.14. The term "this rule" means the present legislative rule
which 1s designated in the caption herecf as Title 83, Series 11,
and titled "Enforcement of Reporting and Pavment Reguirements”.

§85-11-3. Employer Delinguency and Default or Termination.

3.1. Delinguency - An employer shall ke declared tc ke
delinguent ky the commissioner if any one or mors of the
follewing omissions occurs.

a. The employer fzils to timely pay its premium. Premiuns
shall be paid quarterly on or before the last day of the month
following the end of the guarter.

b. The employer fails to maintain an adeguate premium
deposit. Increases 1in premium deposits, when necessary to be
made, must be remitted with the apvlicable quarterly premium,.

c. Tne emplover £falls te timely file a vavrell report
which report shzll be due on or before the last day of the month
following the end cf each quarter and which report shall be filed
with the quarterly premium.

3.2, No emplovyer will be declared delinguent or be assessed
any penalty for such delinguency if the commissioner determines
that . such deiinguency has Dbeen caused by delays in the
administration of the Fund, including the commission of errors by
the Fund. An employer may demand an administrative hearing on
this issue which hearing, if granted by the commissioner, shall
be conducted zs provided for in section 14 of this rule.

3.3, Notice - Within sixty (60) days of tzhe end cof each
guarter, the commissioner shall, in writing, notify &alil
delincuent employers of their delinguency and the reason
therefor. )

3.4. Contents of Notice - The notice required by subsection
3.3. of this rule shall state the following.

a. A demand that the employer cure its faillure before the
end of the third month following the end of the preceding quarter
and a statement that failure to cure the delinguency will result
in the automatic default or terminaticn of the emplover at the
end o¢of the third month following the end of the preceding
guartcer.

b. A demand that the enployer pay interest 1if the
delinguency arises from a delincueni premium payment or a
delinquent premium deposit.
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c. An explanation <¢f the legal conseguences of a default
by the employer 1f the employer 1s one who 1s regquired to
subscribe to the fund or an explanation of the legal consegquences
of termination of any electing employer's account.

d. £Z&n explanaticn cf how the amployer may cure its default
or, if.the employver has been terminated, how that employer may
also be reinstated with the Fund.

e. A statement that, once the employer is declared to be
in defanlt or has been terminated, the employer's employees will
receive written notice of that fact and of the legal consequences
therect. -

f. 2n explanation that any person, firm, or corpeoraticn,
which is required by the provisions of the Act to subscribe to
the Fund, and which knowingly Zails to subscribe thereto, or
which knowingly fails to make anv report {(including a payroll
report) or perform any other act or duty required by the
commissioner (including pvayments of premium, premium deposit, or
interest) within. the time specified by the commissioner, shall be
guilty of a misdemeanor, and, upon conviction thereof, shall be
fined not more than five thousand dollars pursuant to W. Va. Code
§23-1-16.

3.5. An employer who 1s required to subscribe to the Fund
(which includes a sélf-insuring employer) and who falls to cure
a delinquency shall be in default and shall lose the protections
of the Zct and shall incur potential additional liabilities as
noted below.

a. An emplover who loses the protection of the Act may be
required to respond in damages at commeon law or by statute for
the injury or death of azny employee, however occurring, sustained
in the course of employvment. ' '

k. The potential additiconal liabilities of an emplover
include liabllity to its employees for all damages suffered by
reascn of personal injuries sustairned in the course of emoloyment
caused by the wrongful action, neglect, or defgult of the
emplover or any of the employer's officers, agents, or employers
while acting within the scope of their employment and in the
course aof their employment and alsc to tThe personal
representatives of such employees where death results from such
personal iInjuries. Depending upcn the type of emplceyer, the
emplover mayv also lose the right to assert certain defenses
during the ccurse cf 2 civil actiion by its employees to collect
such demages.

C. The liabilities described under subsection 3.5.b of
this rule are retroactlve to twelve o'cleock p.m. (midnight) of
the last day of the month following the end of the guarter for




which the delingquency occurs.

32.6. An emplover who voluntarily elects to subscribe to the
Fund and who fails to cure z delinguency shall have its election
to pay inito the Fund terminated and such an emplover shall lose
the vroteacticons described in subsection 3.5.a of this rule and to
incur the additional liabilities described in subsecticon 3.5.b of
this rule. Similarly, the subsection 2.5.b liabkilities are
retroactive on the same basis as set forth in subsection 3.5.c¢ of
this rule.

3.7. An emplover who is reguired to subscribe to the Fund and
who does not cure its delinguency and make the pavments as
required by the subsection 3.3 notice shalil be in default without
further action by or notice from the commissioner.

3.8, An emplever who voluntarily elects to subscribe to the
Fund wheo does not cure its delinguency and make the pavments as
reguired by the subsectlion 2.3 ngtlce shall be terminated from
further perticipation in the Fund without further action by or
notice from the commissionar. '

3.2. ZAny person reguired to coliect, truthfully account for,
and pay over to tThe commissioner any premium, premium deposit,
interest, or venalty pursuanit to the provisicns of W. Va. Code
§23-2-1, et seg., who willfully fails to collect the premium,
prernium deposit, interest or pehality, or truthfuvlly account for
and pay over The premium, premium deposit, interest or penalty,
or willfully attempts in any manner to evade or defeat any
premium, premium deposit, interest or penazlty o¢r the payment
therecs, 1s, in addition to other venalties provided by law,
liable for a penalty egual to the total amount of the premium,
premium deposit, interesi or penalty evaded, or not collected, or
net acccocunted for and paid over. The penalty 1s a perscnal
obligation of the responsible person immediately due and owing to
the commissioner and, in addition thereto, is a lien enforceable
against all the property of the person.

§85-11-4. Further Effects of Delinguency.

4.1. The commissioner shall nct certify to the secretary of
state of West Virginiz that =211 payments and interest due the
commissioner by an employver have been made until the emplover
cures any delinguency, default, or termination or until the
emplover has made arrangements satisfactory to the commissioner
for that cure or until all payments zand reporits due by the
employver under the Act have bkeen made or arrangad for by
agreement with the commissioner.

4.2, Pursuant to W. Va. Code $23-Z-5a, the secretary of state
shall withhold the issuance of anv certificate of disscoluticon or
withdrawal in the case of any corporation organized under the
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laws of West Virginia or organized under the laws of any other
state and eadmitted to do business in this state until the
secretary of state receives the subsection 4.1 certification.

§85~11~5. Notice to Employees of Delinquent Employers.

5.1. Upon the default or ferminaticon 0f an empleoyer, the
commissioner shall issue z written netice to the employees of
that employer. The notice shall be in the form prescribed by the
commissioner. - :

5.2. Contents of Notice - The notice shall inform the
emplovees of the default or termination of thelr emplover and the
effective date _therecof. The notice shall also inform the

emplovees of the legal consequences, as it affects the emplovees,
of the default or termination cf Lhelr emplover. The notice
shall alsc contain the following statement which shall ke printed
in conspicucus type: "Any person who shall, »pricr to the
reinstatement of the said employer, as hersinbefore provided for,
or prior to sixty days after the posting cof this notice,
whichever shall first occur, remove, deface, cr render 1llegible
this notice, shall be guilfy of a misdemeaznor, and, upon
convicition therecf, shall be Ifined not to exceed Iive hundred
(500,00} dollars".

573. Posting the Notice - The commissioner shall arrange for
the posting of the subsecticon 5.1 notice in a conspicucus place
at the chief works of the employer, as the same appears in the
records of fthe commissicner. If the chief works of the employer
canrot be found or identified, then the subsection 5.1 notice
shall be posted at the front door of the courthouse of the county
in which the chief works are located, according to the records in
the commissicner's office. A copy of the notice shall alsc be
sent to the office of the secretary of staie for publication in
the state Register.

5.4. The commiszicner may requlre any sheriff, deputy
sherifi, constable, or other official of the state of West
Virginia, who may be authorized tc serve c¢ivil process, to poest
the subsecticn 5.1 notice and to make return thereof of the fact
of such pesting to the commissioner, and any falillurs fo post any
notice within ten days aiter he or she shall hazve received the
same Ffrom the commissioner, without just cause or excuse, shall
constitute a willful fzilure or Trefuszal to perfcorm a duty
required of him by law within the meaning of W. Va. Code §61-5-
28. 2Any person actually injured by reason of such failure shall
have an action against said official, and upon any official bond
he or she may have g¢given, for such damages as such person may
actually have incurred, buif not Lo exceed, 1in the case 0f any
surety upon sald bond, the amcunt of the venalty of sald bond.

5.5, Fee for Posting - Any official posting the subsection
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5.1 notice shzll be entiftled to the same fee as is now or may
hereaffter be providecd for the service of process 1in suilts
instituted in courts of =record in the state of West Virginis,
which fee shall be paid by the commissioner cut of anyv funds at
his or her disposal, but shall be charged by him cor her against
the account of the emplcoyer Lo whose delinguency such notice
relates.

§85-11-6. Audits of Employers.

6.1l. Pursuant to W. Va. Code §23-2-2(a), every employer shall
furnish the commissioner, upon reguest, all information reguired
by the commissioner to ascertain or wverlily the number of
employees emploved by the employver during az pertinent period, the
wages paid to emplovees during a pertinent period, any pavments
owed to the Fund, as premiun, premium deposit, interest, fees, or
Lo carry ouit the various purposes of the Act.

5.2, In order o inspect the information specified in
subsection 6.1 of this rule, the commissioner may direct that an
agent or employee of the fund audit the books and other records
of the emplover during the regular business hours of the emplover
or at another reascnable time whether located at the empleovyer's
place or places cf business or elsewhere and the emplcoyer shall
rermit the audit to occur and shall cooperate with the auditors
50 that the audit may be successfully completed.

6.3. Either as an addition to or as an alternative to the
audit permitted under subsection. 6.2 o¢f this rule, the
commissioner may convene an administrative hearing cr conduct a
deposition for the purpose cf receiving the subsection 6.1
information in testimonial or evidentiary form. The
commissioner, the executive secretary, an inspector or a
designated hesaring officer may issue subpoenas and compel the
attendance of witnesses and the production of pertinent boocks,
accounts, papers, records, documents, and testimeny at any such
hearing or deposition. Any such administrative heearing or
deposition shall be cenvenad and conducted in accordance with
section 14 ¢of this rule and the commissioner shall have the right
to 'have any emplover or officer, agent, or employee of any
emplover examined under ocath or zffirmation., A depositicn may be
held pursuant to this subsection even 1if a hearing regarding the
emplover has not been previcusly noticed or requested; but, in
that event, adecuate notice of the depeosition shall be glven o
all interested parties known to the commissioner.

6.4. The reguesti for information provided for by subsection
6.1, the audit provided for by subsection €.2, or the hearing
provided for by subsection 6.3 may ke conducted at any time when
necessary to. carry out the purposes of the Act including when the
commissioner has. good cause. to kbelieve that the emplover may be
delinguent. Such times may be befcre the 1issuance of a2




5

subsection 3.3 notice o¢f delincquency, after the issuance of a
subsection 3.3 notice of delinguency, before or after an employer
has defaulted pursuant to subsection 3.7 or has been terminated
pursuant to subsection 3.8 cf this rule, or bkefore, during, or
after the Implementaticon of an attempt to collect or enforce upon
the employer's delinguency as provided for in subsection 7.2 of
this rule.

$85-11-7. Methods of Collection of Payments and Enforcement.

7.1, Prior to a subsection 3.5 default or a subsection 3.8
termination, an emplover may cure its delinguency by paving in
full the amcunts claimed to be owed by tThe commissioner or by
filing a complete pavroll report, as may be appliczkle. At this
stage, the amounts claimed Lo be owed to the commissioner shall
include & regquirement Icr the pavment of interest on the
delinguent premium pavment and/or premium deposit pursuant tc W.
Va. Code §232-2-13. The amounts claimed to be owed shall ncot
irclude the amcunt ci any penalty for claims losses.

a. In the event that the employver disputes the amcunts
claimed to be owed *to the commissioner or disputes the
compleiteness or accuracy of an azlleged delingquent payrcell report,
the employer may file a petition setting forth the facts upon
which it bases its dispute and may demand that the commissicner
convene an administrative hearing pursuant to subsectitomri3—=3%
art section 14 of this rule for tThe purmose of taking evidence to
resolve the dispute. 2&s a part ¢f the petition, the employer
must pay the full amount claimed to be due by the commissioner.
The commissioner shall deposit the pavment into his or her normal
interest bearing account.

b. During the time from the receipt ¢f the hearing demand
and until the issuance of an order by the commissioner following
the hearing which resclves the dispute, the delinquency of an
employer shall be tolled zas being & delay caused by the
administration of the Fund. Following the i1ssuznce of the
cemmissiconer's order, the tTime for the employer Lo cure its
delingquency will resume until .any opreviously unexpired days have
elapsed. Thne commissicner's order shall be deemed to be issued
on the date it is received by the employer's representative as
shown by the return receipnt c¢f the United States Postal Serxrvice's
certified mail system. The commissioner's order resolving the
dispute shall be interlcocutery in nature and shall not be a final
order for appeals purposes.

c. During the pericd affected by this subsection, neither
the commissicner ner any representatlve or agent of the
commissicner shall have the autthcority To walve anyv part of an
payments cwed to the Fund. The employer can cure its delinguency
only by paving the full amount found to be owed. If the
commissioner's order rules in whole or in part in the favor of
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the empleoyer, Then the zppropriate sum will be reimbursed to the
employer, Together with the interest earned on that portion, from
the amount previously vaid by the employer.

7.2. Followlng the default or termination of an emplover, the
commissicner shall have available to him or her the fellowing
remedies which shall each be described meore fully below.

2. Initiation of a civil action.

b. Filing of a lien enforceable against all the property
of the emplover. :

c. : T 7
betow—itterdem Initiation of an action in the Clrcuit Court of
Kanawha County to enjolin the emplover from continuing to carry on
the business in which its liabililty was incurrea o¥, 1in the

alternative, to azccept 2 bond from the emplover.

I

L

d. Filing a c¢laim in any bankrupicy proceeding or in a
receivership or inscolvency proceeding.

e. Upcn receipt of writien application for reinstatement
filed by the defazulted or terminated emplover, the commissioner
must issue notice of an administrative .hearing upcn the
delinguency, the cure thereof, and any pcssible waiver of a
portion of that cure.

7.3, In addition to the cther remedies set forth here, the
commissioner may also initiate a proceeding in the name of the
state to distrazin upon any perscnal property, including
intangikle property, of anv delingquent employer. If the
commissioner has good reason to believe that such property or a
substantial portion thereof is about to be removed from the
county in which it is situasted, the commissioner may initiate a
distraint proceeding in the name ¢f the state before the employer
actually Dbecomes delinguent. In exercising the power of
distraint, the commissioner shall do so only as provided for in
section 12 of this rule.

7.4, In every case noted in this section 7 where a monetary
sum 1s to be ccollecied, the commissioner shall include a demand
for interest as specified in section 15 of this rule.

7.5, The zemediesg set forth in subsection 7.2 and 7.3 of this
section. 7 azre described in greater detall in later sections of
tThis rule.

$85-11-8, Statutory Lien.

8.1. Any payment and interest thereon due and unpaid under
the BAct constitutes a lien enforceable against zll of the
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property of the owing employer. By way oi example, and not by
limitation; payments owed may include delinguent premiums,
delinquent premium deposits, claims losses paid by the Fund for
employees, or their dependents, ©f a2 delinguent, defaulted, ocr
terminated employer, costs of serving or posting notices, and all
other unresolved clazims shown upon the zaccount of an employer by
the records in the commissioner’'s office plus interest thereon as
calculated under W. Va. Code 8§23-2-13, and section 15 of this
rule. The property subject to the lien inciudes all of the
emplover's real estate, perscnal property of all types, and
combinations thereotf.

8.2. In accordance with W. Va. Code §23-2-5z and 838-10C-2,
the commissioner shall file a written notice of the subsection
8.1 lien in the office of the clerk of the county commissicn cf
the ccunty in which the property c¢f the employer against whom
such lien is claimed, is situate, or if the emplover's property
is situated in more than one counity, then in each such clerks’
offices in each such county. The notice shali certify the amount
of money that is owed to the Tund by the employer. In addition,
a duplicate original of each such notice shall be filed with the
cffice of Lthe secretzry of state.

8.3. Pursuant to W. Va. Code $38-10C-2, the clerk c¢r clerks
0of the County Commission or Commissions shall, upon the filing of
the notice, index the notice in the judgment or tax lien docket
of his or her office against the emplover in favor of the state
of West Virginia and the commissioner. Upon the satisfaction of
such lien, & ©properly acknowledged release tTherecof for
recordation shall be delivered tc the emplover by the
commissioner. .. Such notice or notices ¢f the lien shall be
supplemented by additionzl notices from time to time whenever any
additicnal liability is incurred by the emplover or is determinsed
by audit or other proceeding.

8.4. Tntil the lien is docketed as provided for in subsection
8.3 of this =rule, the lien 1is unenforceable against all
purchasers (including a lilen creditor) cf reazl estate or personal
property for a wvaluazble consideration except for such purchasers
with actual notice of the commissioner’™s lien. However, 1f a
vurchaser {including 2 lien creditor) of real estate or perscnal
property for a valuable consideration has actual knowledge of the
commissioner's lien, then that lien shzll he enforceable against
such a purchaser even pefore the lien is docketed as provided for
in subsection 8.3 ¢f this rule. Following the deocketing pursuant
to subsecticn 8.3, the lien is enforceable against any vurchaser
{including a lien creditor) with or without notice of the
commissioner's lien.

8.5. Once all amcunts due Ifrom the smployer are collected by
the commissioner, the commissicner shall release the lien asz
provided for by law.




$B85-11-9., Civil Actions.

9.1. The commissioner in the name of The state may commence
a civil =action against an employer who, after due notice,
defaults in any paymenit required by the Act. Such payments may
include, but are nect limited to, premiums, premium derosits,
claims losses paid by the Fund, costs and feess ¢of notices and
posting and service thereof, and interest thereon for emplovers
in default; or any amounts lawfully owed by emplovers who have
been terminated from coverage »ny Lhe Fund; or amcunts lawiully
owed to the Fund by emplovers who elect to self-insure,

8.2, Such & c¢ivil action shall be pursued under the
gpplicable provisions of W. Va. Code $§14-1-1 et seg., or as
otherwise provided by law. The commissioner shall be represented
in such a civil action by a representativé or designee of the
office of the attorney general. It i1s expressly noted that the
provisions of section 1Ba, 18b, and 18c of article 1, chapter 14
of the Code of West Virginia are not applicable to a subsecticn
9.1 civil action, but mzy be used as is otherwise proper.

2.3, Subsection 9.1 civil actions shall be settled or
dlismissed only as preovided for by W. Va. Code §14-1-18. In
determining whether to settle or dismiss such a c¢ivil action, the
commissioner and the attorney generzl shall bhe guided by the six
equitable considerations set forth at W. Va. Code §23-2-3(f), the
evaluation of which shall bhe set Zorth in tThe seittlement or
dismissal order of the circuit court. The commissioner and the
attorney general shall deviate <from those six equitable
considerations only for good cause which cause shall ke fully
described in any settlement or dismissal crder of the circuit
court. All such settlement or dismissal orders shall be public
information and shall nct be placed under seal.

S.4. Pursuant tTo W. Va. Ccde $23-2-5a, if the Jjudgment
entered in & subsection 9.1 civil action is against the employver,
the employer shall pay Lhe costs of the action., In addition, a

subsection 8.1 civil aciticn shzll be given preference on the
calendar of the court over zll other civil actions.

g.5. Upcn cbtaining a judgment in any civil action under this
section 9, the commissioner shall enforce and execute upon that
judgment as provided for by W. Va. Code §14-1-1 et seq., or &s
otherwise vrovided for by law. Any agreement To accert less than
the full wvazlue o¢f zhe judgment fogether with interest therson
shall be made. solely as set forth in subsection 9.3 oif this rule
and shall be stated in writing which document shall be a public
record.

§85-11-10. Injunctions From Carrying On Business.

10.1. In any case when an employver reguired to subscribe to
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the Fund defaults in reyment payments of premium, premium deposit
depreosits., penaliv., or interest thereon, for as many as two
calendar gquarters, wh1cn gquarters need not be consecutive, and
remains in default zfter due notice, amd—the—commissiomer—ias
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maey bring an action in the Circuit Court of Kanawha County to
enjoin such employer from continuing to carry on the business in

which such ligbility was Incurred.

10.2. The =ommissicomwer division may, as an alternat‘ve to
pursuing such an injunction, require such & delinguent employer
to file a bond in the form prescribed by the esmmwissicormrs:
divigion with satisfactcry surety in an amount not less than
fifty percent more than the pavments and interest due. The bond
must be issued by & corporate surety satisfactory fto the
L_;UJ.LLLLL;-:D_LUJ.LC.‘— le; §; Qn .

$85-11-11. Receivership and Insolvency Proceedings; Bankruptey.

11.1. 1In dccordance with the provisions of W. Va. Code §23-2-
S5z, 1in case a business subject to the payments and interest
thereon imposed under the Act shall be operated in connection
with 2 receivershio or insolvency proceeding in any state court
in this state, the court under whose direction such business is
operazted shall, by the entry of a proper order or decree in the
cause, make provisicns, so far as the assets in administration
will permit, for the regular pavment of such payments as the same
become due.

11.2. In any such case as is described in subsecticon 11.1,
the commissioner shall be represented by z designee of the cffice
of the attorney general and the commissioner may file such
pleadings, motions, and other deocumenits and take any other legal
action so as to protect the interests of the Fund during the
pendency and resoluition of such case.

11.3. In the event that zny employer which owes any pavment
and interest under the provisions of the Act files for or 1is
placed in a bankruptcy proceeding under the laws of the United
States, the commissioner may become a party to such prcceedings
and take any and all actions needed to protect the interests of
fthe Fund cduring the pendency and rescluiticn ¢f the procesding.
The commissioner may institute an inveluntary proceeding against
an employver in a bankruntcy court of the United States in any
proper instance.

§85-11-12. Distraint Upon Personal Property.




12.1. TGeneral zuthority and provisicns.

a. Authority cof Commissicner. - If any premium, premium
deposit, penalty, interest, claims losses, or other payment
required by the 2ct 1s due and the employer 1s delinguent,
terminated, or in defaull for nonpayvment of such cbligaticn and
notice thereof has been given as provided for by this rule and
the demand is not then the subject of administrative or judicial
review, then, 1if any emplover liable to pay such pavment,
premium, or penalty neglects or refuses te pay the same within
fifteen davys after notice and demand as vprovided in subsection
12.1l.2 hereof, it shall be lawful for the commissiconer to cocllect
the amounts due and such further sums as are sufficient Lo cover
the expense of the levy, by levy in the name of the state upcn
all perscnal property, including intangible property, and rights
to property belonging to such emplover or on which fthere is a
lien as provided for by the Act for payment of the obligation
due. If the commissicner finds that The collection of such
obligation 1s in Jjeopardy, notice. and demand for immediate
payment mav be given by the commissioner and, upon failure or
refusal to pay such okligation, colliection thereof by levy shall
be lawful without regard to the fifteen-day pericd provided in
subsection 12.1.£. If the commissioner has good cause to believe
that such property cr a substantial portion thereof is about to
be removed £from the state in which it 1s situated, the
commissiconer may likewise distrain before such delinguency
oCccurs.,

b. The term "levy" as used 1in this section includes the
powar of distreint and seizure oy any lawful means. Except as
otherwise provided in Lhis section, 2 levy shall extend only to
property possessed and obligations existing at the time thereof.
Iin any case in which the commissioner may levy Upcon Droperty or
rights to property, the commissioner may seize and sell such
property in accordance with section 12.4 of this rule.

¢. The commissioner shall only utilize the services o¢of a
sheriff, a sheriff's dsputy, or a member of tThe Department of
Public Safety in levying upon any property under this secticn 12
of this rule or in pericrming any of the tasks related to the
disposition of the property once it i1s selzed as are set forth in
the remainder of this section 12 of this rule.

d. Successive seizures. -- Whenever any properiy or a
right to property upon which levy has been made by virtus of
subsection 1lZ2.1.a is not sufficient tc satlsfy the clalm of the
commissioner for which levy 1is made, the commissioner may,
thereafter, and as often as may be necessary, vroceed to levy in
llke manner upcn any other propverty liable to levy of the
employer against whom sucn c¢laim exists until the amount due,
together with all expenses, is fully paid.
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e. Cistress warrant. —-- The commissiocner mav issue a
distress warrant to the sheriff of anv county of this state
commanding him or her to levy upon and sell any such properity or
rights to property subiect to levy in accordance with the
provisions of this seciion. A distress warrant shall be executed
within sixty (60) days from the date the warranit was issued. The
sheriff shall return the warrant and azny money collected to the
commissicner within sixty-five {65} days from the date the
warrant was issued. A sheriff so colleciing any payment shall be
entitled tTo such compensation as is provided by law for his or
her services in the levy and enforcement of executiocons.

f. Requirement of notice kefore levy.

A In general. -- Lsvy may be made under subsecticn
12.1.a upon the salary or wages or other property or right to
property of any employer with respect Lo zany unpaid okligation
only after the commissioner has notified such employer in writing
of his o¢r her intention toc make such levy. Such neciice shall
also be given by the commissioner to all entities other than the
employver of whom the commissioner has knowledge and who have a
higher priocrity lien or right to the preoperty than that of the
commissioner. T

B. Fifteen day requirement. -- The notice required under
subsectiocn 12.1.f.A shall be given in person, or by attorney-in-
fact, or sent by certified mail, restricted delivery, to such
employer's last known address, no less than fifteen days pricr to
the day of levy; however, nco notice need be given 1f the
commissioner has made a finding under either c¢f the last two
sentences of subsection 12.1.a that collection of the cbligation
is in jeopardy.

C. Continuing levy on salary and wages. —-- The sZfect
of a levy on salary or wages payable shall be centinuous from the
date such levy is firzst mede until the liability out of which
such levy arcse is satisfied or kecomes unenforceable by reason
of lapse of time, at which Lime the commissioner shall promptly
release such levy and notify the employer upcn whom such levy was
made _that such levy has been released.

i2.2, Property exempt from levy.

a. Enumeraticon. —-- There shall be exempt from levy the
greater of the value oI exemptions as provided Iin Chapter 38 of
the Code of West Virginia or as preovided bkelow. In any case
where the entity subjesct to the processes set forth in this
section 12 1s an individual human being, then the term
"individual” as used in this subsection 12.2 applies sclely and
exclusively to such a human being and 1f tThe entity proceeded
against 1s not an individual human »eing then the term
"individual" does not apply Te That entity.
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A. Wearing apprarel and school books. —- Items of wearing
apparel and scheool kooks that are necessary for the individual or
for members of his or her family.

B. Fuel, provisions, furniture and personal effecis. —-
If the individuzl is the head 0f a family, so much ¢f the fuel,
provisions, ZIfurniture and perscnal effects 1In his c¢r her
household and of the arms for personal use, livestock and poultry
of the individual, as dces not excesd one thousand five hundred
doliars in walue, 1f the individual is not the head of a
nousehold, this exemption shall not exceed one thousand dollars.

C. Books and tools of a trade, business or profession.
-=- So many of the books and tools necessary Ifor tThe trade,
business, or profession of the individusl as do not exceed in the
aggregate cone thousand dollarxrs in value.

D. TUnemplovment benefits. —-- Any amount pavyable Tc an
individual with respect to his or her uremplovment {including any
portion thereof payable with respect to dependents) under an
unemployment compensation law of the United States, or ¢f this
state, or any other state.

T, Undelivered mail. -- Mail, addressed to any empleoyer,
which has not been delivered Lo the addressee.

F. Annulity and pension payments. —- Annulty or pensicn
payments to any individual under any vension or retirement plan,
including Social Security payments.

G. Workers' compensation. -- Any amount payable tc an
individual as workers' compensation {including any portion
thereof pavable with resvect to dependents) under a workers'
compensation law of the United States, or of this state, or any
other State; except that if the individual who will be receiving
such payment i1s a person who as scle proprietor, partner, or
corporate officer, employee, or member was responsible for dnd is
liable for the pavment of the onligation levied upon, then the
amount pavable as workers' compensation may be levied upon.

H. Judgments for support of minor children. —-- I the
individual is required by a Judgmeni of a court o©f compeitent
jurisdiction, entered prior to the date of lewvy, to contribute to
the supvort of minor children, so much of his or her salary,
wages or cther inceme as nescessary to comply with such Jjudgment.
I. Public assistance. -—- Any amcunt payable fTc any
individuzal from a public assistance or relief fund created under
the law of the United 3tates, of this state, or of any other
state.

J. Mininum exemvtion for wages, salary and other income.
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-- Any amount pavable to or receivable by an individual as wages
or salary for services provided by an employee to his cr her
employer, or as income derived from other sources, during any
vericod, to the extent that the tTotal for such period does not
exceed the applicable exempt amount determined under subsection
12.2.4. '

K. If the emplcyer is a natural perscn and 1f he or she
owns a homestead located in this state, the first five thousand
dellars thereof shall be exempt from levy.

. Appraisel. —- The c¢fficer selzing property of the type
described in subsecticn 12.Z2.a shalli appralse and set aside fo
the owner the amount of such property declared to be exempt. If

the iIndividual objects at _the time o¢f the ssizurse to the
valuation <fixed by the. officer making the seizure, the
commissioner =shall summon three disinterested individuals who
shall make the wvaluation.

C. No other property exempi. -- Unless regquired by some
other law, no personal property or rights t¢ property shall be
exempt from levy cther than property specifically made exempt by
subsection 12.2.a.

d. Exempt amount of wages, salary and cther income. -- In
the case of an individual who i1s pald or receives all of his or
her wages, salarv and other income on a weekly basis, the amount
of the wages, szalary and other income pavable to or receivable by
the individual during any week which is exempt from levy under
subsection 12.2.a.J shall be thirty (30) times the state minimum
wage per hour, plus twenty-five dollars =for each additiocnal
dependent of the individual.

Z2.3. Surrender of property subject to levy.

a. Regulrement., =-- Any person 1in possession oI, or
obligated with respect to, property or rights to property subject
to levy upcn which a levy has keenr made shall, upon demand cf the
commissioner, surrender such property or rights, or discharge
such obligation, to the commissioner, except such part of the
property or rights as is, at the time c¢f such demand, subject to
any pricr attachment, execuilon cor levy.

b. Enfarcement of levy and extent of personal liability.
-- Any person 1in possession of or obkligated with respect to
property subject to levy upon wnhich levy has been made, who fails
or refuses to surrender any proverty or rights fTo property,
subject to¢ levy, upon demand by the commissicner, shall be
subject to prosecution as vrovided for in secticn 17 of this
rule, -

¢. Effect of honecring levy. -- Any person in possession of
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or obligated with respect o property or right TC property
subject to levy upocon wnich levy has been made, who upon demand by
the commissioner, surrenders such property or rights to property
or discharges such cobligation teo the commissioner shall be
discharged from any obligaztion or liability to the delinguent
enployver with respect to such property or rights to property
arising from such surrender cr pavment,

d. The term "person" as used in this subsection 12.3
includes an officer or employee of a corpcraztion or a member or
emplcyee of a partnership, who as such officer, emploves or
member is under a duty to surrender the property or rights to
property or to discharge LThe obligaticon..

12.4. Bale of seized oproperty.

a. Notice of seizure. -- AL the Time of seizure or as soon
as practicable after seizure of property, ncotice in writing shall
be given by the commissiconer Lo the owner of the property, and to
the possessor therecf, or shall be left at his or her usual place
of abode or business if he or she has such within the county
where the sgeizure i1s made. If the owner cannot be readily
located, or has no dwelling or place of business within such
county, the notice may be malled tfto his c¢r her last known address
by use of the certified mail, return receipt reguested. Such
notice shall specify the sum demanded and shall state the
appraised walue and identity c¢f the propverty seized.

b. Notice of =sale. -- The commissioner may sell any
property seized under this section 12 of this rule. As socn a8
practicable after the seizure of the vroperty, the commissioner
shall give notice to the owner, in the manner prescribed in
subsection 12.4.a, and shall cause =z notlce of sale to be
published as a Class II legal advertisement 1n some newspaper
rublished or generally circulated within the county wherein such
seizure is made, or the county where the property is located, Ithe
last date of publicetion being not less than five (5) days pricr
to sale. This notice shall identify property to bes sold, and the
date, tCime, place, manner, and ccnditions of the sals thereci,

all of which shall be at the discretion of the commissicner. The
sale shall be conducted by public auction, or by public sale
under . sealed bids. Before the sale, the commissioner may

determine a minimum price for which the property shall be sold,
and if no person coifers to purchase such property at the sale for
the amount of the minimum price, the property shall be declared
to be purchased at such price for the state of West Virginia for
the benefit of the Fund: otherwlise, tThe property shall be
declared to be s0ld to highest bidder. In determining the
minimum price, the commissiconer shall take into account the
expense of making the levy and sale.

¢. Sale of indivisible property. -~ If any property liazble
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to levy i1z nct divisible, so as to enable the commissioner by
sale of a part therecf to raise the whole amount of the sum due
and the expenses of making the levy and sale, the whole of such
property shall be sold. However, where the property is sold is
co-owned or Jointly-cwned by the employer and an innccent third
party, the proceeds of the sale shall be divided, based on the
respective interests of the entitles owning the property
immediately prior to the levy and sale, and the proceeds
attributable to the interest of the intocent owner or owners
shall be distributed to them: Provided, that where the property
to be s0ld is so co-owned or jointly-owned by an innccent third
party, who has no -independent liability to the Fund, such
innccent party may petition the circuit court o¢f the county in
which the vroperty is located for relief, incliuding postponement
of the sale, in order that the court can determine 1f the
property can be partitioned, so as to avoid sale of the innocent
party's porition or grant and afford other relief by the court
protective of the rights and interests of such innccent party as
well as of the Fund.

12.5. Sale of perishable ¢goods. -- If the commissioner
determines that any property seized is liable to perish or become
greatly reduced in price or value by keeping, or that such
property cannot be kept without great expense, he or she shall
appraise the value of such property and shall take one of the
following actions.

a. Reifurn to cwner. —— IZ the owner of the property can be
readily found, the commissicner shall give him or her notice of
such determination of the avpraised wvalue of the preperty. The
property shall be returned to the owner if, within such time as
may be specified in the notice, the owner either: () Pays to
the commissioner an amcunt equal to the appraised value; or (b)
Gives bond in such form, with such sureties, and in such amount
25 the commissioner shall prescribe, to pay the appraised amount
at such time as the commissioner determines tc be appropriate
under the circumstances.

b. Immediate sale. -- If the owner does not pay such
amount or furnish such bond in accordance with this subsection,
the commissioner shall, as soon as practicable, make public sale
of the property.

12.6. Redemption of property.

a. Before sale. -- Any entity whose property has been
levied upon shall have the right fo pay the amount due, together
with the expenses of the proceeding, 1f any, to the commissioner
at any time prior toc the sale thereof, and upon such payment, the
commissioner shall restore such property to that entity and all
further proceedings in connecilon with the levy on such property
shall cease from the time cf such payment.
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b. Subrogation to commissioner's lien. -- &ny entity
redeeming the interest of ancther shall bz subrogated to the lien
of the commissioner on such interest, Such entity shall lose
his, her, or its right to this 1lien, however, unless within
thirty (30) davs after receiving the certificate ocf sale of
personal property, he, she, cr it snhall file wilth the clerk of
the county commission o¢f the countyv in which the personal
property is located or where the delinguent employer resides or
has its »pusiness location, or 1f neither be in this state, the
Clerk of the County Commlssion of Kanawha County, his, her, or
its claim against the delinguent employer and a copy of the
certificate of sale of perscnzal property.

12.7. Certificate . of sazle. -— In the case of property sold
as provided 1in subsecticon 1Z.4, the commissioner shall provide to
the purchaser a certificate of sale upcn payment 1In full of the
purchasze price. '

1z2.8. Legal effect of certificate of sale of personal
property.

a. Certificate of sale of property. -- In all cases oI
sale of property pursuant to subsection 12.4, the certificate of
such szale:

A. 2s evidence. -- Shall be given prima facle evidence
of the right of the officer to make such sale, and conclusive
evidence of the reguliarity of the proceedings in meking the sale;
and

B. As conveyances. -- Shall transfer to the purchaser
all right, title and interest o©f the emplicyer in and to the
property scld; and

C. As authority for transfer of corporate stock. —-- If
such property consists of stocks, shall be notice when received,
to any corxporation, company or assoclation of such transfer, and
shall be azuthority to such corporation, company or association to
record the transfer on its books and records in the same manner
as 1f the stocks were .transferred or assigned by tThe party
heolding the same, -in lieu of any original or prior certificate,
which shall be wvoid, whether canceled or not; and

D. As receipts. -- If the subject of sale is securities
or other evidences of debit, shall be a good and valid receipt to
the person holding the same, as against any person holding or
claiming to hold possession of such securities or cother evidences
of debft; and

E. As authority for transfer of title to motor vehicle.
—— If such property consists of a motor vehicle, shall be notice,
when received, To any public official charged with the
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registraticon c¢f tCitle to moter wvehicles, of such transfer and
shall be authority to such official to record the transfer on the
pocks and records in the same manner as 1f the certificate of
Title to such motor wvehicle has been transiered or assigned by
the party holding the same, 1in iieu of any original or prior
certiZicate, which shall be wvoid, whether canceled or not.

b. EBEiIfect of junior encumbrances. —-- A certificate ci szale
of personal proverty given pursuant Lo subsection 12.7 shall
discharge such property from all liens, encumbrances and titles
over which the lien of the commissiconer with respect to which the
levy was made had priocrity.

12.9. Records o©of sale. =-- The commissioner shall for each
county, keep a record of all sales of properity under subsection
12.4 and of redemptions of such property. The record shall set
Forth the debt for which any such szle was made, the date of
seizure and sale, the name of the debtor and all proceedings in
making such sale, the amount of expenses, and the names c¢f the
purchasers and the date and a copyv of the certificate of sale.
A copy of such report, or any pert thereof, certified by the
commissioner shall be evidence in any court of this state of the
truth of the facts thersin stated.

12.10. Expense of levy and sale..-- The commissicner shall
determine the expenses to be zllowed in all cases of levy and
sale under this article.

12.11. Application of levy.

2. Collection of liability. —-- Any money realized from a
levy shall be applied as folicws: (a) first, against the
expenses of the proceedings; and (b) second, the amount, 1 any
remaining shazll then be applied zgainst the liability in respect
of which the levy was made of Lhe sale conducted. The amount, 1if
any, remaining shall then be applied against any other delinguent
liability of the emplover for which levy may be made under this
section 12 of this rule.

b. Surplus proceeds. -- Any surplus proceeds remeining
after the applicaticn ¢ subsection 12.11.a shall, upon
application and satisfzctory procf in support <thereof, be
credited or refunded by the commissioner to the person or persons
legally entitled theretoc.

12.12. Authority to release levy and return property.

a. Release of levy. —-- It shall be lawful for the
commissioner to release the levy upon all or part of the property
or rights to property levied upon where the commissioner
determines that such action will facilitate tThe ccllection of the
liability, but such release shall not operate to prevent a




21

subsequent levy.

b. Return of property. -- If the commissiconer determines
that property has been wrongfully levied upon, it shall be lawful
for the commissioner to return: (a} the specific properity levied
upon; (b} an amount of money egqual tco the amount of money levied
Upon; or {(c) an amount of money equal to the amcunt of mcnevy
received by the commissioner £rom a szle of  such property.
Property may be returned at any time. An amount egual to the
amount of money levied upon or received from such sale may be
returned at any time before the expiration of nine (2) months
from the date of such levy.  For purposes of this section
12,.12.k, if property is declared purchased by the commissioner at
a sale ersuant o subsection 12.4, the commissioner shall be
treated as having recelved an amount of money egual ifTo the
minimum price determined pursuant to such subsection or, 1f
larger, the amount received by the commissioner Zrom the resale
of such property.

c. Public informztion. -- The commissiconer shzall, upcn
requesi, make public tThe nazmes and persons 1in whose favor a
release of levy or return of property has been made in
subsections 12.12.2 and 12.12.Db.

§85-11-13. Applications for Reinstatement.

13.1. Any employver, whe is recuired to subscribe to the Fund
and subsequently defaults, or who elects to subscribe and
subsegquently whose account 1s ferminated, shall ke restored
immediately to the benefits and vprotection of the Zcot only upon
the filing of all delinguent payroll and other reports required
by the commissioner and upcn pavment into the Fund of all unpaid
premlums, an aaequate p?emwun deDOSl;, accrued interest, oimimse
ToseSes L.acu.u ou..u.u:; e J:.ﬂ:ﬂ..n.uu of ut'.‘i.J...J....-'.il.ACJ. = Con s aIT 'bLu.aDL:\.iu-cl Tt
£ »— and any other amount due under tThe Act or
the rules promulgated by the commissioner

[ At

13.2. Apvlications for reinstatement shall be made upon forms
prescribed by the commissioner and shall include az revort <I the
gross pavroll c¢f the employer during the entire pericd of
delincuencies and any subsequant default or termination, which
pavroll information shall be verified by the employer or its
authorized agent, and shall further inciude a payment egqual to
one nalf of-one percent of the gross pavyrcell reported during the
period of default, or one hundred ($100.00) dollars, wnichever
amount shall be greater.

13.3.  A2An employver who applles for reinstatement shall be
entitled fo the benefits and protection ¢ the Act on the day the
application is received by the commissioner and thereaftier.
However, 1f the commissionsr subsequently reinstates an emplover
subject to the fterms of a repayment agreement, then the
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subsequent fallure of the employer to make scheduled vavments in
accordance with the repayment agreement, to timely file current
premiums, or to restore the premium depecsit to the reguired
amount by the end of the repayment vericd shall cause the
repayment agreemeni to be null, void and of no effect, and the
employer shall be denied the benefits and protection &f the Act
effective from the date that such emplover's account originally
became deiinquent. Similarly, either the withdrawal of an
arplicaticon for reinstatement or the failure to timely file
revorts or make the payments detzrmined to be owed to the
commissioner following the entry of a final order shall cause the
application for reinstatemen:t to ke null, void and of no effect,
and the emoTOJer shall be denilied the benefits and protection of
the Act effective from the date that such emplover's account
originally became delinguent.
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13.1¢. Pursuant to section 6 of this rule, the commissicner
may direct that a complete audit of the emplover's account be
made at any time after a reinstatement application is recelved
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13.12. An emplovyer may file an application for reinstatement
despite the pendency of some other remedial action that may have
been .instituted by the commissioner. The commissioner may then
delay or continue further pursuit of that remedial action, if in
the commissioner's sole discretion, the interests of the Fund
will be protected cor Zurthered despiife such delay or continuance,
One factor that the commissioner may rely upon, but not to the
exclusion of other possible factors, is whether the application
is the first the emplover has filed or whether the employer has
filed and then defaulted on previocus applications. In the latter
event, the commissioner will generally, unless scme other good
cause exlsts to the contraryv, continue to proceed with fThe other
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agreement A AvoroveT oyt cormisstoners

13.15. The commissicner may permit the payment cf all azmounts
due to the Fund or the filing of 211 reports due to the Fund, or
both, upon the Lerms stated in 2 repavment agreement. The
commissioner shzll exercise his or her discretion to enter into
such an agreeme nt and shall presc_lbe the terms cf an agreement
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he—ommissiorerts—fiuat—erder The repavment agreement shall
not authorize_or permit the reduction ¢r wailver of any part of
the premium or premium deposit, or other amcunt foumd—tc—s Gue.
b_\/ ettt e— e e ’ Turther, The repayment
agreement shall provide Zfor the payment oI interest by the
emplover upon the amounts pavanle to the Fund over the 1ife of
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change over the term of the agreement. Except in extreme

circumstances, the tTerm of an agreement shall not excesed three
(3) years and in no instance shall the term of an agreement
exceed five (5) years. The breach cf a repayment agreement by
the emplover shall constitute a withdraw »v the emplover of its
original reaprlication request and shall render the reapplication
and reinstatement of the emplover void and of no legal effect and
the employer shall be denied the benefifs and protection of the
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Act . effective from the deate that such employer's account
originally became delingquent; except that, the account of the
employer shall be credited for any amounts paid by the employer.
Nothin in this section shall apply to any other tyvoe orf
collection method under the Act or this rule,

§85-11-14. Administrative Hearings.

14,1, All administrative hearings conducted pursuant o this
rule will be held in accordance with the provisions of W. Va.
Code $28A-5-1 =t seg., and with the provisions of this section.

14.2. Unless walved by 21l the parties to the hearing and by
the commissioner, all heazrings shzll be vreceded by at least ten
(13} days written notice. The notice shall be given either by
personal delivery thereof tc the person or to the entity toc be
notified or by depositing such notice in the certified United
States mall, postage prepaid, return receipt requested, in an
envelope addressed to such person or cother entity at the last
known adcress of such person or other entity. Procf of the
giving of notice in either such manner may be made by the
affidavit ¢f any officer or assistant or employee of the Fundg, or
by affidavit of any person over eighteen vears cf age, naming the
person or other entity to which or to whom such notice was given
and specifving the time, place and manner of the giving therecif.
If certified mail is used, then a copy of the return recelpt
shall be attached to the proof of notice.

14.3. ©HNectice of the hearing and service of any document or
order shall be upon the parties of record except that any party
who 18 represented by an attorney shall be deemed to have
designated that attorney as the proper recipient of z2ll such
notices, documents, or orders and service upon that attorney will
pe the equivalenl for all purposes as service upon tThe party.
Notice shall be complete 1f the written notice 1is perscnally
tendered to the 1intended recipient and is either accepted or
refused by that recipient. Similarly, notice shall be complete
1f the written notice i1s sent by certified mail, refurn receipt
regquested, to the recipient and the return receipt shows that it
was elither accepted by a person at the last known address or was
refused by a person at the last krnown address. In every case, a
copy ¢ the notice shall be sent te the o0ffice of the secretary
of state for publication in the stazte Register.

14.4. In any instance where any form of notice, inciuding one
arising under subsection 14.2 of this rule or one contained in
any order or document, the time period will begin to elapse with
the first day Zollowing the date of the notice, order, or
document. This rule is avpliceble whether the notice 1is
delivered personally or served by mail.

14,5, The subsection 14.2 notilice shall contain the date,
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time, and place of the hearing and a short and plain statement of
the matters asserted. If the commissicner is unable to state the
matters in detzil at the time the notice is served, the initial
notice may be limited to a statement of the issues involved.
Thereafter, upon application by a2 party a more definitive and
detalled statement shall be furnished.

14.6. The hearing shall be held in the county selected by the
commissicner,

14.7. At the hearing, an opportunity shall be afforded all
parties to present evidence and argument with respect to the
matters and 1ssues involved. Any person interested 1in the
progceeding, but not a party thereto, shall be permitted to
testify as to the issues in controversy after first being placed
under oath or affirmation. Any such interested verson, who is
not 2 marty, shall not, however, be permitted tc submit argument
or to cross-sxamine other witnesses; except that, argument may
be restricted to a presentation in written form. 211 of the
Testimony zand evidence at the hearing shall Dbe reported by
stencgraphic notes and characters or by mechanical means. A1l
rulings on the admissibility of testimony and evidence shzll also
be repcrted. The Fund shall prepare an official record, which
shall include reported testimony and exhibits in each contested
case, and all agency staff memoranda and data used in
consideration o©f the case, but it shall not be necessary Lo
transcribe the reported testimony unless regquired for purposes oI
rehearing or Jjudicial review. TUpon request from anv party to the
hearing, z2ll reporied testimeony and evidence a2t a hearing shall
be transcribed, and a copy thereof furnished to the party at its
expensge pursuant to W. Va. Ccde $23-1-12. The Fund shall have
the responsibility for making arrangements for the Transcription
of the reported testimony and evidence and such transcription
shall be accomplished with all dispatch.

14.8, Evidentiary depositions may be taken and read as in
civil actions in the circuit court of this state.

14.9. Except to the extent required by statuie or by this
rule, =2ll hearings under this rule will be conducted in
accordance with the then current wversicns of the "Rules of Civil
Procedure for Trial Court of Record", "Trial Courts Rules for
Trial Courts of Reccord", and "Local ZRules for Xanawha County
Civil Courts" as those rules would apply to a trial court sittin
without a Jjury.

14.10. Al hearings shall be conducted in an impartial manner
and shall be open tc members of the public. The commissioner,
the executive secretary, and every hearing cfficer appointed by
the commissioner shall have the power tTo administer oaths and
affirmations, certify cfficial acts, take depositions, rule upon
offers of proof and recelve relevant evidence, regulate the
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course of the hearing, hold conferences for the settlement or
simplification of the issues {subject tc the limitations stated
elsewhere in this rule] by consent of the parties, dispose of
procedural regquests, motions, or similar matters, and taks such
other aciticons as are authorized by this zrule.

1i4,11. During & hearing, irrelevant, immaterizl, or unduly
repetitious evidence shall be excluded. The then current "Rules
of Evidence” as applied in civil cases by a court sitting without
a Jjury shall be followed. However, when necessary to ascertain
facts not reascnazbly suscepitible o©f preoci under those rules,
evidence not admissible thereuvnder may be admitted, exXcept where
precluded by statute, 1if it is ¢f a2 type commonly relied uzon by
reasonably prudent perscons in the conduct of thelr office. The
hearing o¢fficer shzall »e bound ky tThe rules of privilege
recognized by law. Chjections to evidentiary offers shall be
noted in the record, but exceptions to rulings by the hearing
officer shall not be mazde. Any pariy to any hearing may vouch
the record as to any excluded testimony or other evidence
provided that the hearing officer may elect Lo recuire thzt the
excluded testimony be submiitted In wriitten form ZIZoliowing the
hearing.

14,12, BAll evidence, including papers, records, agency staff
memoranda and documents in the possession of the Fund, of which
it desires to avall itself, shall be offered and made a part of

the record in the case, and no other factual information oz

evidence shall he considered in the determination cof the case.
Documentary evidence may be received in the form of copies of
excerpts or by incorporation by reference. In ail cases, copiles
of orders, proceedings, or records in the office of the
commisszsioner shall be egual to the original in evidence.

14.13. Every party, including the Fund, shall have the right
of cross—-examination of witnesses who test*‘y, and shall have ths

rlght to submit rebutta L eviaence. ey ;._y e res—ts—cross
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= 5 No subpoena will be issued
without prepayment of the travel costs and arn acknowledgment of
responsibility for paving for the witness' tTime. Subseguent
failure to pay for the witness' costs and time shall bhe deemed &

withdrawal of the reinstatement request or a withdrawal of the.

elicited tesiimeony at the discretion of the commissioner. If the
commissioner eventually wmays for the witness' costs or time, then
The empleoyer's account will be charged for such pavments and will
constitute a payment due to the commissioner under the Act and

this rule.
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14.14. All witnesses who testify during a2 hearing shall first
be subject to ocath or affirmation and any testimony submitted bv
deposition shall show on the face thereof that the witness was so
gqualified.

14.15, The hegaring ofZicer may take notice of Jjudicially
cognizable facts. 211 parties shall be notified either before or
during the hearing, or by reference in preliminary reports or
otherwise, ©f the materizl so noticed, and they shall be afforded
an opporitunity to contest the facts so noticed.

14.16. TUpocon motion in writing served by any party or by the
Fund as notice may be served pursuant to subsecticn 14.2 of this
rule and therein assigning error or omission in any part of any
ftranscript of the preoceedings had and tfestimony tazken at any such
hearing, the hearing officer shall settle all differences arising
as to whether such transcrivt truly discloses whait occurred at
the hearing or shall direct that the transcript be corrected and
revised in the respects designated by the hearing officer, so as
To make it conform to the whcole truth.

14.17. The commissiconer, the executive secretary, or a
hzaring officer mayv issus subpoenas and compel the atitendance of
witnesses and the production of pertinent books, accounts,
parers, records, documents, and testimony. A1l subpoenhas and
subpoenas duces tecum shall be issued in the name of the
commissioner, but any parity recuesting LThelr issuance must see
that they are properly served. Service 0f subpoenas duces tecum
issued at the instance of the Fund shall be the resveonsibllity of
the fund. All requests by interested parties for subpoenas and
subpoenas duces tecum shall he in writing and shall contain a
statement ackncwledging that the requesting party agrees to pay
service. fees and fees for the attendance and travel of witnesses
as specified in subseciion 14.18 of this rule.

14.18. Zvery subpoena or subppoena duces tecum shall be szerved
at least five (5} days before the return date thereof, either by
perscnal service made by any person over eighteen vears of age or
by registered or certified mail. But a return acknowledgment
signed by the person te whom the subpoena or subpoena duces fecum
is directed shall be reguired to prove service by registered or
certified mall. If service 1s by mall, then the five (3) days
notice period shali not kegin To run until _the dazte Lhe sukpcena
or subpoena duces tecum 1s received by the person or enitity
subject thereto as shown by the date on the return receipt. -

14,192, BAny person who serves any such subpcena or subpoena
duces tecum shall be entitled to the same fee as sherifis who
serve witness subvoenas for the circuit courts of this state.
Fees for the attendance ard travel of witnesses shall be the same
as for witnesses before the circuit courts of this state. 2ll

such fees shall be paid by the Fund if the subpoena or subposna
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duces tecum was issued, without the reguest of an interested
party, at the instance of the Fund. 211 such fees related to any
subpoena or subpoena duces tecum issued at the instance of an
interested party shall be paid by the party who . asks that such
subpoena or subpoena duces tecum be issuded.

14.20. Upon moticn made prompily and in any event bkbefore the
Time specified In a subpoena duces fecum for complliance
therewith, the circuit court of the county in which the hearing
is t¢ ke held, or the circult court in which the subroenz duces
tecum was served, or the judge of either such court in wvacation,
may grant any relief with respect tTo such subpoena duces tecum
which either such court, under the West Virginia Rules of Ciwvil
Procedure for Trial Courts of Record, could grant, and for any of
the same reasons, with respect to a subpoena duces tecum issued
from either such court.

14.21. In case of disobedisnce or neglect cf any subpcena or
subpcena duces tecum served on any person, or the refusal of any
witness to testify to any matter regarding which he or she may be
lawfully interrogated, the circult court of the county in which
the hearing is being held, or the judge therecof in wvacztion, upcn
application by the commissioner, shall compel obedience by
attachment proceedings for contempt of a subpcena or sukpoena -
duces tecum issued Ifrom such circuit court or a refusal to
testify therein. -

14.22. The issuance of a subpoena duces tecum will be refused
only in an instance when there is gocd cause to believe that the
subpoena power 1s being abused. All subpoenas and subposnas
duces tecum will state on thelr face the name of the party who
reguested it,

14.23. Prehearing discovery shall be engaged in only with the
consent of the hearing officer cr, if a hearing cfficer has not
yet been assigned, with the consent of the commissiconer or the
exacutive secretary. All discovery reguests will ke submitted Zo
the appropriate official at the same time as the discovery
request 1s served upon the other party. If the official
determines that the requested informaticn 3is relevant and
material to the issues to be hezrd and not unduly burdensome, the
official will wermit the discovery and set a reasonable time
frame for the disclosure of the iniformaticon. Determination of a
reascnable time frame will bhe premised upon the nature and scope
of the information reguested and the date on which the hearing is
scheduled. The official shall attempt to avolid continuing a
previcusly scheduled hearing.

14.24., Everyv hearing c¢fficer appointed by the commissioner
to conduct a hearing under this rule shall be an attorney
licensed Lo practice law in this state.
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14.25. The hearing officer is authorized to receive and rule
upon any procedural matter arising before, during, or after a
hearing. BAll finel rulings on substantive matters shall be made
by the commissioner.

14,26, The hearing officer shall continue a hearing upcn
moticn of the commissioner. Requests for continuances by any
other party shall not be granted as a matter of course, but only
upon a showing of good cause which cause shall be strictly
construed against the recguests.

14.27. At the conclusion of the hearing, the parties shall
be permitted to file prepared findings of fact and conclusion of
law and such legal briefs or memoranda as thay wish. The parties
shall be permitted seven {7) days tc file such items. which
filings shall be concurrent. The parties shzll be permitted
three (3) days tec respond to the filing of any other party. No
further argument shall be permitted.

14.28. Thereafter, %The hearing officer will oprepare a report
and recommendation which shall contain proveosed findings of fact
and conclusions of law as suggested by the hearing officer for

the commissioner's approval. The parties to the hearing shall
then be permitited five (5).days in which to file cbliectiens or
commentits upon the repori and recommendation. Theresafter, the

coramissioner shall decide whether to accept the report and
recommendation, tc reject it, to medify it, or to remand the
matter to the hearing officer for further proceedings or upon
octher instructions. In zpproving or modifying a report and
recormendation, the commissicner shall not have the discretion to
walive any portion cof any pavment due by the employer under the
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the commissioner retzins his or her right to review any and all
proposed findings of facts against the record and to disagree
therewith provided that the commissioner states the basis for the
disagreement in his or her final order. The commissicner shall
render either a final order cr an interlcoccutory order as his or
her decision may recuire in which the commissicner accepts in
whole or in part the proposed findings of fact and conclusiocns of
law submitted by the hearing cfficer and, to the extent that the
commissioner rejects or modifies the report and recommendation of
the hearing cfficer, the commissiconer shall furnish his or her
cwn findings of fact and conclusions of law.

14.23. A copy of the final order or decision of the
commissioner shall be served upon each party and the party's
attorney of record, if any, elther in person or by registered or
certified mail. A copy of every final order or decision shall be
sent to the office of the secretary of state for publication in
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the state Reglster.

14.30. BAll zppeals from the final order or decision of the
commlssioner shall be taken pursuant te W. Va. Code §282-5-4.

14.31. . As mpart of every final order or decision, the
commissioner shall note the expense to the Fund of conducting the
hearing upon the reinstatement zpplication. Such items as the

expense in retaining z hearing officer te¢ conduct the hearing and
make # repori and recommendation to the commissioner, the cost of
a court reporter _to attend the hearing and transcribe the
proceedings, the costs and fees for witnesses, and such other
ceosts incurred by the Fund shall be noted in the final crder or
decision. However, such other costs shall neot include costs of
administration of the Fund, including salaries, which would have
been raid by the Fund even 1f the hearing had not taken place.
Unless walved by the commissioner zs part of his or her findings,
e e e eetee——-0-  These amounts shall, in whole or in part,
be .charged %to the employver’s account and shall constitute a
payment due by the employver to the commissioner.

§85-11-15. Interest.

15.1. Any and all pavments unpaild on the date on which due
and payable, as prescriked by the commissioner, shall immediately
begin bearing interest. =t—thre—T=te—of—two yc;uc;;tagc ﬁ.dU.‘A.J.J.tD
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rErtertry—iraccordanrcewitirtiris—suwosectizsre  Interest collected
pursuant to this subsection shzll be paid into the Fund.

15.2. UNotwithstanding the provisions ¢f subsection 15.1 of
this rule, in no everit shall the rate cf interest chargsed a
rolitical subdivision of the state or a volunteer IZire department
exceed Len percent ver annum.

§85-11-16. Clearance of Backlog.

16.1. Any emplover which was or kecame delinquent or in
defaulit in the payment of any sum owed or report due under the
Act or the various rules promulgated by the commissioner prior to
July 1, 1888, and which was not previously notified of that.
delinquency or default by the commissioner shall receive the
initial notice of that delinguency or default within sixty (80)
dayvs of the commissioner's beccoming aware of that delinguency.
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16.2. Any employer which was or became delinquent or in
defzult in the payment of any sum owed or report due under the
Act or the varicus rules promulgated by the commissioner pricr o
July 1, 1982, and which was previously notified of that
delinguency or default by the commissioner shall now be pursued
for the payment of the sums owed cr the repeort due under the
provisions of this rule, All employers receiving a notice under
subsection 16.1 of this rule shall alsc be pursued for the
payment of the sums owad or the report dus as in each casze the
type ci-notice reguires.

16.3. In each instance described in subsecticons 16.1 and 16.2
of this rule 2ll interest, penalties, claims losses, and other
calculations shall begin 'ith the dates upon which the
delinquencies or defaults actually occcurred and without regard to
the cother provisions of this section., In addition, the losses of
the benefits and protections cof the Act as well as the incurring
of special lizbilities under the Act by a delinguent, defaulted,
or terminated emplover shall alsc be determined as 1if this
section 1¢ were not in place.

§85-11-17. Criminal Penzlties.

In addition to all other remedies available to the
commissioner under this rule or as contained in the Act, the
cocmmissioner may elect o request vrosecution of any person,
firm, partnership, associlation, or corporation who violates any
part of the Act in accordance with W. Va. Code §23-1-16. Notice .
should also be taken of the provisions of subsections 3.4.£, 5.2,
and 12.3.b of thils rule for other specific provisions concerning
criminal penalties.

§85-11-18. Freedem Of Information Act.

Pursuant o the Freedom Of Information Act, W. Va. Code §28B-
1-1 et seqg., 2all of the evidence and records submitted.during a
hearing or azs part of z stipulation, except inscofar as to those
records contain confidentizl medical iInformetion or cother
infermation confidential to a Fund claimant, shall ke subject to
public inspection and copyving; except that, if under the rules
of evidence certain testimony or documentary evidence may be
deemed confidential and placed under seal, then upon such a
ruling by the hearing officer, such testimony or documentary
evidence shall not be disclosed. If the confidential informaticon
cannot be exclsed from a record, then the record as a whole will
be deemed confidential; however, the commissiconer shall release
in its place a statement explaining in detail the basis for the
withholding of .the record.

§85-11~19. Severability.

If any orovision of this rule or the applicaticn therecf to
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any entity or circumstance shall be held invalld, such invalidity
shall not affect the vrovisions or the applications of this rule
which can be given affect without the invalid provisions or
application and to this end the provisions of this rule are
declared to be severable.
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AGENCY: WV Workers' Compensation Division, Bureau of Employment Programs

of Repording and Paymeni

RULE: Amendments, Series 11, Enforcement
Reguiremenis

DATE FILED AS AN EMERGENCY RULE: June 23, 1995

DECISION NO. 12-85

Following review under WV Code 29A-3-15a, it is the decision of the Secretary of State
that the above emergency rule be disapproved. A copy of the complete decision with

., Alcdil,

required findings is available from this office.

KEN HECHLER

Secretary of State
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EMERGENCY RULE DECISION

(ERD 12-85)

AGENCY: WV Workers’ Compensation Division, Bureau of Employment
Programs

RULE: Amendments, Series 11, Enforcement of Reporting and Pavment

Reaquirements
FILED AS AN EMERGENCY RULE: Junes 23, 18065

The WV Workers’ Compensation Division, Bureau of Employment Programs
(Workers’ Comp) has filed the above amendments to an existing rule as an
emergency rule.

West Virginia Code 29A-3-15a requires the Secretary of State to review all
emergency rules filed after March 8, 1986. This review requires the Secretary
of State to determine if the agency filing such emergency rule: 1) has complied
with the procedures for adopting an emergency rule; 2) exceeded the scope cf
its statutory authority in promulgating the emergency rule; or 3) can show that
an emergency exists justifying the promulgation of an emergency rule.

Following review, the Secretary of State shall issue a decision as to whether or
not such an emergency rule should be disapproved {(29A-3-15a(b)].

(A) Procedural Compliance: WV Code 29A-3-15 permits an agency to adogt,
amend or repeal, without hearing, any legislative rule by filing such rule,
along with a statement of the circumstances constituting the emergency,
with the Secretary of State and forthwith with the Legislative Rule-Making
Review Committee (LRMRC).

If an agency has accomplished the above two required filings with the
appropriate supporting documents by the time the emergency rule decision is
issued or the expiration of the thirty-five day review period, whichever is sooner,
the Secretary of State shall rule in favor of procedural compliance.

The Workers’ Comp filed this emergency rule with supporting documents with
the Secretary cf Staie June 23, 1895.
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It is the determination of the Secretary of State that the Workers’ Comp has
complied with the procedural requirements of WV Code §29A-3-15 for adoption
of an emergency rule.

(B) Statutory Authority -- WV Code §21A-3-6(b) reads:

Recommend legislation and establish regulations designed fo ensure the effective
administration and financial viability of the unemployment compensation system and
the workers’ compensation system of West Virginia.

It is the determination of the Secretary of State that the Workers’ Comp has not
exceeded its statutory authority in promulgating this emergency rule.

(C) Emergency -- WV Code 29A-3-15(f) defines "emergency” as follows:

() For the purposes of this section, an emergency exists when the promulgation of
a rule is necessary for the immediate preservation of the public peace, health, safety
or welfare or is necessary to comply with a time limitation established by this code
or by a federal statute or regulation or to prevent substantial harm to the public
irnterest.

There are essentially three classes of emergency broadly presented with the
above provision: 1) immediate preservation; 2) time limitation; and 3) substantial
harm. An agency need only document to the satisfaction of the Secretary of
State that there exists a nexus between the proposal and the circumstances
creating at least one of the above three emergency categories.

The facts and circumstances as presented by the Workers’' Comp are as follows:

The objective of this emergency rule is to amend the former rule, which became
effective July 2, 1993, in that part which is related fo legislative amendment
found in SB 250 which in part, amended §23-2-5a(f) of the WV Code. More
specifically, under the former law of §23-2-5a(f) of Workers' Compensation
Division had the authority to seek an injunction in Circuit Court to stop a default
employer from continuing business until his payment cured default, but, only
after all other enumerated collection activity was attempted first. The former
rules of July 2, 1893, were written based upon the former law. The current §23-
2-5a(f), effective February 10, 1995, authorizes the Division to bring action to
Circuit Court to enjoin default employers without accomplishing those
prerequisites of collection activity. This emergency rule will stop assertions by
defense counsel that injunctions cannot be granted because the prerequisite
collecticn activity has not occurred as required by the rules, although the statute
has been amended. Althcugh the Division believes that this defense cannot
prevail as a matter of law. The additional delay and expense of defending the
issue to judgement will be avoided by this emergency amendment fo the rules.
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par. 14
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par. 16

The Division has commenced a collection program invelving over 500 default
employers. Along with other collection activity, the Division initially commenced
actions for injunctions against 4 default employers. Of these first 4 defendants,
2 .employers raised the defense that the rules at 85 CSR 11, the rules
promulgated under former law, required completion of the prerequisites prior to
commencement of action for injunction and moved for dismissal. These motions
have caused considerable additional time to be spent in research, in briefing and
in litigation time before the Circuit Court. Unless the emergency rule is effected
and approved substantial delay, expense and overextension of scarce
professional resources will ocour. Collection activities against the over five
hundred default employers who, in total, owe the Division over $64,000,000, will
be delayed or may become impossible if the Division must continuously expend
its scarce resources on this legal issue rather than on its collection pregram.

It is the determination of the Secretary of State that this proposal does not
qualify under the definition of an emergency as defined in §28A-3-15(7).

Workers' Comp failed to show a true emergency, only a fear that the Judge
might rule against the Division regarding these rules. The definition of an
emergency rule as found in §29A-3-15(f) does not cover "maybe" emergencies.

The Workers’ Comp is not left empty handed without this emergency rule.
Workers' may final file the proposed rule that was filed for public comment on
June 26, 1995 and set an effective date which would be thirty (30) days after the
rule was final filed in the Secretary of State's office.

This decision shall be cited as Emergency Rule Decision 12-85 or ERD 12-95
and may be cited as precedent. This decision is available from the Secretary of
State and has been filed with the WV Workers' Compensation Division, Bureau

of Employment Programs, the Attorney General and the Legislative Rule Making
Review Commission.
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