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TITLE 85
WEST VIRGINIA EXEMPT LEGISLATIVE RULES
BUREAU OF EMPLOYMENT PROGRAMS
WORKERS' COMPENSATION DIVISION

SERIES 11
ENFORCEMENT OF REPORTING AND PAYMENT REQUIREMENTS

§85-11-1. General.

I.1. Scope. -- This fegistative rule implements the provisions of West Virginia Code, §§23-
1-13 and 16: §§23-2-1. 1d. 5, 5a, 5b, Sc. 5d. 8 ‘ ; g

regarding the determination of delinquency and default enthe-part-of by employers; reporting and
pavment requirements; for-the enforcement of compliance by employers with reporting and
pavment reguirements; and, collection of payments arising from those requirements and for
enforeementofotherrequired-paymenis others.

1.2. Authority. -- West Virginia Code, $$23-3-4+—23-2=523-2=0 23113234 A~5:—204
S ST 2 : ] ; §23-1-1 and §23-2-18.
P to West Virginia Co 21A-3-7(¢), rules adopted by the compensation pro
Derformance council and the commissioner are not subject to legislative approval as would

otherwise be required under West Virginia Code.

{ that chapter and article, however, must be followed., Pursuant to lle mmittee
Substitute for House Bill 4030, Regular Session 1994, the Department of Commerce, Labor
and Environmental Re _ ill and to Executive
Order No. 53-94 by the Governor, the Commlqsmner of the Bureau of Employment Programs

is empowered to promulgate rules and regulations without the consent or approval of a

departmental secretary.

1.3. Filing date. -- Jal»2-1595-

-

1.4, Effective dare. -- — =

1.5. Purpose and Effective Date of Amendments to Rule, -—-
to this rule is to implement the amended provisions of West Virginia_Code, as amended by the
Acts of the Legislature, as set forth in Enrolled Committee Substitute for Senate Bill No. 250,

passed on February 10, 1995, and in effect from passage, as well as other amendments which
are refinements of the prior rules which were designed to ensure effective administration and

financial viability of the workers” compensation system.

§85-11-2. Definitions.

2.1. As used in this rule, the following terms, words, and phrases have the meanings stated
unless in any instance where such term, word, or phrase is employed the context expressly indicates
that another meaning is intended.




2.2, The term "Act" or “West Virginia Workers’ Compensation Aet” means the workers'
compensation laws of the state of West Virginia which are codified at chapter 23 of the Cede-of
West Virginia Code of 1931, as amended.

2.3. The terms *CodeofWestVirginiaand "West Virginia Code,"_“W. Va. Code” and
“Code” mean the West Virginia Code of 1931, as amended.

2 4 The term ”commlssmner means the %—es%—‘:—tretma—"?elarkerseempens&&eﬂ Comrmssmner

Programs as provided for by West \f1r01ma Code, §21A-2 ! and §23 1 ” B

2.5. Theterm ”default” means either or both of thg fg!lgmgcr f}&e—faﬂﬁfe-bj——aﬁ-em-p}eyef

a. Tke failure by a subscriber or a self-insured emplover which has not made a

pavment or filed a report due by if under the provisions of the Act and which has received a
subsection 3.3. notice of delinquency but has further failed to make the pavment or file the
I within the fime period specified bv the notice. For the purposes of this definition, the
emplover mav be a regular subscriber to the Fund or a self-insured emplover with the Fund
and either an emplover required to subscribe te the Fund or an emplover electing to subseribe
to the Fund,

b. (1} _The omission or failure by an emplover to subscribe to and pay grgm!gms to
Iv with the requirements of the West Vircinia Workers’

Act at chapter 23 of the W. Va, Code. and the rules prescribed by the division and the
compensation programs mance council, as provided bv the C at -2-1(a) and at

21A-3-7(c)_prior _to_the first date of emplovment of anv e 'ee of the emplover and
thereafter, shall canuse default to gecur immediately prior to the moment of emplovment of any
emplovee upon the emplover’s omission or failure to sobscribe or ¢ v tha
Default efined in this subsection. shall im iatelv, without notice as required by W. Va.
Code, §23-2-5 elinouencies of subscribing emplove ubjeci the emplover to all the
penalties prescribed by law, including interest on unpaid amounts, late reporting or pavment

enalty. penalfy premium rate and other penalties and collection actions prescribed de
and these rules. including particularly the penalty prescribed by W, V de at §23-2-8; that
is, the default emplover shall be liable to respond in damages at common law or by statute

the injury or death of anv emplovee, however occurring, without the benefit of the common

law defenses set forth in that section. This default may be cured through the emplover’s
compliance with the Act and the rules. If the default emplover has not filed an application for

coverage, the application_must be filed. The provisions at W. Va, Code, §23-2-5(f), are
licable to this default in providing for restoration_of the benefits and protection of the Act

prospectively from the date of complete reporting and payment in full of the emplover’s
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delinquencyv and default liabilitv or from the date of a complete filing of an application for
reinstatement wi ate reinstatement deposit.

(2} _Default as defined in this rule is not affected or altered bv the provisions for
a_orace peri r the first thirtv davs from and including the date of emplovment of anv
emplovee: except that, if the emplover files the application and deposit within thirty (30} davs

from the first date of employment, the employer may avoid the imposition of interest on

payments unpaid when due. penalty preminm rate, [ate reporting or payment penalty or other
monetary penalties which mav be imposed under law bv the division for the emplover’s

omission or failure to file an application for coverage and premium deposit prior to the first

date of emplovment of anv e vee. Therefore, the provisions of W. Va. Code, §23-2-8
regarding civil liabilitv for the injurv or death of an emplovee, are vV
rovision for such_grace peri urthermore, according to the exception set forth in_the last

sentence of W, Va, de, §23-2-1(h). regarding coverag le proprietors, partners and
corporate officers, notwithstanding the provision for a grace period from the imposition of
certain other stated penalties, no sole proprietor, partner or corporate officer who may be
Iawfullv elected out of mandatorv coverage under subsections (¢) and (h) of W. Va, Code, §23-
2-1, mayv be afforded anyv benefits ¢f coverage if injured within such thirty day grace period

or thereafter until actual subscription occurs through application for coverage prior to the

date of injurv o ch person.

2.6.  The term “division” means the Workers’ Compensation Division of the Bureau of .
rograms of West Virginia as provided bv West Virginia Code, §21A-1-4 and

2:6: 2.7. The term "electing employver” means an emplover which is not required to subscribe
to the Fund but which chooses to do so as provided for by West Virginia Code, §23-2-1.

2% 2.8, The term "emplovee" has the meaning ascribed to that term by West Virginia Code,-

§23-2-1 and §23-2-1a.
2-8-2.9. The term “emplover” means either or both of the following:

a. The term "employer” has the meaning ascribed to that term by West Virginia
Code, §23-2-1, which includes, but is not limited to, any individual, sole proprietor, firm,

partnership, limited partnership, eepartrership; limited liability company, joint venture, association,
corporation, company, organization, receiver, estate, trust, guardian, executor, administrator,
g0V entitv or any other entity regularly employing another person or persons for the

purpose of carrying on any form of industry, service or business in this state.

b. The term “emplover” shall also mean. for the purposes_of this rule’s
enforcement provisions at subsection 7.2. and sections 8., 9., 11. and 12., anv “responsible

erson’ as defined in subsection 3.10. of this rul

emplovees who are required or who have the duty under the Act. corporation law, or other

applicable law, bviaw or rule to truthfullv account for and pav to the divisien, or to cause the




by the Act.

2.10. The term “executive director” means the person designated by the commissioner

t xecutive Director to serve as the chief operatine officer for the dailv tions_of the

workers’ compensation division. as provided by West Virginia Code, §23-1-4, and who was

formerly titled as “secretarv” therein and as “executive secretarv’ in this rule.

2:0: 2,11, The term "Fund" means the West Virginia Workers' Compensation Fund, including
the surplus fund, created by West Virginia Code, §23-3-1, as well as the "Disabled Workers' Relief
Fund"” created by West Virginia Code, §23-4A-1,

Z16- 2.12. The term "payment” means any amount of money owed by an emplover to the
eonumissioner division by reason of the operation of any provision of the Act or_anv other
applicable law, or the various rules promulgated by the commissioner or the compensation

programs performance conneil.

44 2.13. The tess terms "premium” and “premium tax” mreans mean the amounts of
money due from an emplover to the Fund or division as the result of the guarterly and periodic
assessient assessments by the comnsissroner division under the varfous provisions of the Act in
order to establish, maintain, and replenish the Fund and to pay the expenses of administration of
the Fund by the division. “Premium” and “premium tax” includes, but is not limited to.
assessments oft premium tax, premiem deposit, penalty premium rate premium fax and .
interest, assessed to regular subscriber emplovers and to self-insured emplovers alike; and
also, that portion of self-inpsured premium tax assessed in arrears through benefit pav order
to the emplover for the emplover’s claimant employvees, on behalf of and for the benefit of the
Fund as provided by law, assessed in arrears in lieu of direct, advance premium tax pavments
to the division.

2327 2,14, The term "premiwm deposit” means the amount of money an emplover is required

to pay and fo maintain as an advance upon guarterly, or other periodic interval, premritms
premiurn tax pursuant to West Virginia Code, $23~2-5¢= §23-2-5 and §23-2-9.

243 2.15. The term "self-insurcr” and “self-insured” means an employer who has applied
for permission to elect and thereafter has elected to pfe*rrd-e mamtam its own beneﬁt f_ggd Q[

system of compensation to g
atfowing—that—epttenr ensure the pay ment of benefits to_its mlured emnlovees and thelr
dependents in amounts at least equal in value to the workers’ compensation benefits provided

by law and ordered to be paid under the provisions of the Act.

Zxtd: 2.16. The term "this rule” or “these rules” means the present exempt legislative rule
which is designated in the caption hereof as Title 83, Series 11, and ##ed entitled "Enforcement of
Reporting and Payment Requirements."”




§85-11-3. Employer Delinquency and Defanlt or Termination.

3.1, Delinquency. — An employer shall be declared to be delinquent by the eommissioner
division if any one or more of the following omissions occurs:

a. The employer fails to timely pay its premium tax. including penalty premium rate
premium tax. if assessed to the emplover. Premiums Premium tax shall be paid quarterly, or
other permitted periodic interval, on or before the last day of the month following the end of the

quarter or interval.

b. The employer fails to maintain an adequate premium deposit, including adjustments

for the penalty premium rate, if assessed, interest accrued on late paviments, late reporting or

under applicable law. Increases in prermum depeﬁ-ts deposit, when necessary to be made must
be remitted with the applicable quarterly, or other permitted interval, premium tax, or timely
upon notice as prescribed by W. Va. Code, §23-2-5(b) & 3(c). and subsection 3.3, of this rule..

¢. The employer fails to timely file a gross wages payroll report, which report shall be due
on or before the last day of the month foliowing the end of each quarter, or other permitted
interval. and which report shall be filed with the quarterly, or other interval, premium.

3.2. No employer will be declared delinquent or be assessed any penalty for such delinquency
if the eemmisstener division determines that such delinquency has been caused by delays in the
administration of the Fund, including the commission of errors by the Fards division. An employer
may demand an administrative hearing on this issue wiiek and the hearing, if granted by the
commissioner or the division, shall be conducted as provided for in section 14. of this rule.

3.3. Notice of delinquency. -- Within sixty (60) days of the end of each quarter, the
eommisstoner division shall, in writing, notify all delinquent employers of their delinquency and
the reason therefor. In any event when the notice of delinquency must be given at a later time
because the delinquency is discovered later or it is discovered that the division did not give
notice within sixty (60) davs of the end of the quarter for which the delinguency occurred, then
the division’s notice shall provide for thirty (30) davs within which the emplover mayv cure the

delinguency before default shall occur.

3.4. Contents of notice. -- The notice required by subsection 3.3. of this rule and W. Va. Code,
§23-2-5, shall state the following:

a. A demand that the employer cure its failure before the end of the third month following
the end of the preceding quarter or, if the notice of dehnguenq was not given timelv within sixty

of the nonce of delmauencv and a statement that faﬂure to cure the delinquency will result in the
automatic default or termination of the employer at the end of the-third-month-fellowing theendof
the-precedingguarter the period provided by notice and by law for curing the delinquency but
that such default emplover’s liabilitv under the Code shall be retroactive to midnight of the

last dav of the month following the end of the quarter, or other interval, for which the
delinquency occurs,
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b. A demand that the employer pay interest if the delinquency arises from a delinquent
premium tax payment or a delinquent premium deposit.

c. An explanation of the legal consequences of a subsequent default by the employer if the

employer is one who is required to subscribe to the Fund or an explanation of the legal consequences
of termination of any electing employer's account. )

d. An e\planatlon of how the emplover may cure its &ef&u{-t _clelmgggncv or—iithe

e. A statement that, once the employer is dectared-to-be in default or has been terminated,

the employer's emplovees will receive written notice of that fact and of the Iegal consequences
thereof.

f. An explanation that any person, firny; firm or corporation which is required by the
provisions of the Act to subscribe to the Funds Fund and which knowingly fails to subscribe thereto,
or which knowingly fails to make any report (including a gross wages payroll report} or perform any
other act or duty required by the eemmissiener division (including payments of premium tax,
penalty premium rate premium tax, preinium deposit, late reporting or payvment penalty, ot
interest or other charges, fees or penalties) within the time specified by the eenynisstoner division,
or any person or firm or the officer of a corporation who knowinglv and willfullv makes a false
report or statement under oath, affidavit or certification respecting anv information required
to be provided under ithe Aet, shall be guilty of a srisdenresner: felonv and, upon conviction
thereof, shall be fined netmore-than-five-thousand-dotlarspurstantto from one thousand dollars
to twenty-five thousand dollars or imprisoned in the penitentiary for one vear to three vears.,
as provided by W, Va, Code, §23-1-16.

3.5. Anemplover who is required to subscribe to the Fund (which includes a self-insuring self-
insured employer) and who fails to cure a delinquency within the time period provided by notice
shall be in default and shall lose the benefits and pretections protection of the Act and shall incur
peotential additional liabilities as noted below:

a. An employer who loses the benefits and protection of the Act may-bereguired shall be
liable to respond in damages at commeon law or by statute for the injury or death of any employvee,
however occurring, sustained in the course of employment.

b. The petential additional liabilities of an employver include liability to its emplovees for
all damages suffered by reason of personal injuries sustained in the course of employment caused
by the wrongful action, neglect, or default of the emplover or any of the employver's partners,
officers, agents; agents or emplovers emplovees, while acting within the scope of their employment
and in the course of their employment and also to the personal representatives of such employees
where death results from such personal injuries. Depending-tponthe-typeofemploverthe The
employer may also lose the right to assert certain defenses during the course of a civil action
brought by its emplevees injured emplovee or the emplovee’s personal representative to collect
such damages.




¢. The default liabilities described under subsection 3=5=8 3.5. of this rule are retroactive

to fwelveoelock-par—{midnighty Midnight of the last day of the month following the end of the
quarter for which the delinquency occurs

3.6. An employer who voluntarily elects to subscribe to the Fund and who fails to cure a
delinquency shall have its election to pay into the Fund terminated and such an employer shall lose
the benefits and protectiens protection of the Act desertbedinsubseetionSSarofthisrule and to
may incur the additional liabilities described in subsection 35 3.3. of this rule. Simitariv—the
subsection3-5-b The default liabilities of the emplover are retroactive on the same basis as set forth
in subsection 3.5.c. of this rule.

3.7. Anemployer who is tequired-to-subseribe a subscr:ber to the Fund Fund, whether such

subscription is mandatorv or voluntarv, orwho is seli-insured with the Fund and who does not

cure its delinquency, and—meke—the—payments as required by the subsection 3.3. notice of
delinquency, shall be in default and, if an elective subseriber, have its account and the benefits

and protection of the Act terminated upon default, without further action by or notice from the

commssioner division, by operation of the provisions of law for immediate and_automatic
default upon the emplover’s failure to cure timelyv the delinquency.

is required to subscribe to the Fund and who fails to subscribe and othem:lse comnlv with the__
Act and the rules prior to the first date of emplovment of any employee of the emplover shall
be in default im iatelv prior to the mome emplovment of any h emplovee and
default 1 occur without the need for notice of delinquency as reguired for an employer w
has subscribed or has been_permitted to be self-insured and is delinquent.

3.9. Notice of default.

a. fter the delinquency and default of a subscribe If-insured emplover

notice of defaunlt.

b. After the default of 2 non-complving emplover., as defined in subsection
of thls rule iscovery of the occurrence and the name and ress of the emplover
‘ision shall n tlfv the default er i

notice- of default.

c. _Upon default, although notice of default is not required prior to the ipitiation

or commencement by the division of any action to obtain the emplover’s compliance with the
Act. notice of default and intention fo_levy, as provided in subsection 12.1.f., shall be giv




istraint or levy upon personal property of the emplover or a responsible

39: 3.10. Any person required to eoHeet; truthfully account fer; for and pay over to the
eommisstoner division any premium tax, premium deposit, penalty premium rate premium fax,
late reporting or pavment penalty, interest or other penalty pursuant to the provisions of W.
Va. Code, §23-2-1, et seq., or to cause the same to occur, who willfully fails to eoHeetthe

ﬁémﬁﬂ—pf&ﬂ-ﬂtﬂﬁ—é&p@ﬂtﬁﬁ@f@%@fp&ﬁ‘ﬁ'}ﬁ_&f truthfully account for and pay over the premium
tax, premium deposit, penalty premium rate premium tax. late reporting and payment penalty,
interest or other penalty, or to cause the same to occur, or willfully attempts in any manner to

evade or defeat any such premium, premium deposit, interest or penalty or the payment thereof, is,
in addition to other penalties provided by law, liable for a-penakty sum equal to the total amount of
the premium tax, premium deposit, penalty premium rate premium tax, late reporting or
pavment penalty, interest or other penalty evaded, ersot-eotieeted; or not accounted for and paid
over. The penatts sum of liability is a personal obligation of the responsible person, or persons,
and is immediately due and owing to the eommissioter division and, in addition thereto, is a lien
enforceable against all the property of the person or persons.

§85-11-4. Further Effects of Delinquency.

4.1. The eenmmissioner division shall not certify to the secretary of state of West Virginia that
all pavments and interest due the eommissiener division by an employer have been made until the
employer cures any delinquency, default, or termination or until the employer has made
arrangements satisfactory to the eemnrisstoner division for that cure or until all payments and reports
due by the employer under the Act have been made or arranged for by agreement with the
commiissioner division.

4.2. Pursuant to W. Va. Code, §23-2-53, the secretary of state shall withhold the issuance of
any certificate of dissolution or withdrawal in the case of any corporation organized under the laws
of West Virginia or organized under the laws of any other state and admitted to do business in this
state until the secretary of state receives the subsection 4.1. certification.

§85-11-5. Notice to Employees of Delinguent Default Employers.

5.1. Upon the default or termination of an employer, the eommissioner division shall issue a
written notice to the employees of that employer, The notice shall be in the form prescribed by the

5.2. Contents of notice. -- The notice shall inform the employees of the default or termination
of their employer and the effective date thereof. The notice shall also inform the employees of the
legal conseguences, as it affects the employees, of the default or termination of their employer. In

the case of an employer which js required to subscribe to the Fund, the notice shall inform the

emplovees that the default emplover is liable to its emplovees for injury or death, both in
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workers’ compensation benefits and in damages at common law or by statute in 2 civil action
in_court. In the case of an emplover which is not reguired to subscribe to the Fund. but has
voluntarily elected to do so, the notice shall inform the emplover and the emplovees that
neither the default and terminated emniover nor its emplovees are protected by the Act as to
any injury or death after the date of default. The notice shall also contain the following statement
which shall be printed in conspicuous type: "Any person who shall, prior to the reinstatement of the
said employer, as hereinbefore provided for, or prior to sixty days after the posting of this notice,
whichever shall first occur, remove, deface, or render illegible this notice, shall be guilty of a

misdemeanor, and, upon conviction thereof, shall be fined nottoexeced-five-hundred+5560-063 one
thousand (51.000.00) dotlars."

5.3. Posting the notice. -- The eommisstoner division shall arrange for the posting of the
subsection 5.1. notice in a conspicuous place at the chief works of the emplover, as the same appears
in the records of the eormmtssteoner division. If the chief works of the employer cannot be found or
identified, then the subsection 5.1. notice shall be posted at the front door of the courthouse of the
county in which the chief works are located, according to the division’s records. #i—the
eommyissioners-ofiee: A copy of the notice shall also be sent to the office of the secretary of state
for publication in the State Register.

5.4, The eommnissioner division may require any sheriff, deputy sheriff, eenstalle; or other
official of the state of West Virginia, who may be authorized to serve civil process, to post the
subsection 5.1. notice and to make rewrn thereof of the fact of such posting to the eermmisstoner
division, and any failure to post any notice within ten days after he or she shall have received the
same from the eemmisstoner; division. without just cause or excuse, shall constitute a willful failure
or refusal to perform a duty required of him or her by law within the meaning of W. Va. Code,
§61-5-28. Any person actually injured by reason of such failure shall have an action against said
official, and upon any official bond he or she may have given, for such damages as such person may
actually have incurred, but not to exceed, in the case of any surety upon said bond, the amount of
the penalty of said bond.

5.5. Fee for posting. -- Any official posting the subsection 5.1. notice shall be entitled to the
same fee as is now or may hereafter be providad for the service of process in suits instituted in courts
of record in the state of West Virginia, which fee shall be paid by the eensmissioner division out of
any funds at his or her disposal, but shall be charged by him or her against the account of the
emplover to whose delinquency such notice relates.

§85-11-6. Audits of Emplovers.

6.1. Pursuant to W, Va. Code, §23-2-2(a), every emplover shall furnish the eommniisstener
division, upon request, all information required by the eemumissiener division to ascertain or verify
the number of employees employed by the employer during a pertinent period, the wages paid to
employees during a pertinent period, any payvments owed to the Fund, as premium tax, premium
deposit, interest, penalties, fees, or to carry out the various purposes of the Act.
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6.2. In order to inspect the information specified in subsection 6.1. of this rule, the
eommitsstoner division may direct that an agent or employee of the Fund audit the books and other
records of the employer during the regular business hours of the employer or at another reasonable
time whether located at the employer's place or places of business or elsewhere and the employer
shall permit the audit to occur and shall cooperate with the auditors so that the audit may be
successfully completed.

6.3. Either as an addition to or as an alternative to the audit permitted under subsection 6.2. of
this rule, the eenmsstoner division may convene an administrative hearing or conduct a deposition
for the purpose of receiving the subsection 6.1. information in testimonial or evidentiary form. The
commissioner, the executive seeretary; director, an inspector or a designated hearing officer may
issue subpoenas and compel the attendance of witnesses and the production of pertinent books,
accounts, papers, records, documents, and testimony at any such hearing or deposition. Any such
administrative hearing or deposition shall be convened and conducted in accordance with section
14, of this rule and the eerunisstoner division shall have the right to have any employer or officer,
agent, or emplovee of any employer examined under oath or affirmation. A. deposition may be held
pursuant to this subsection even if a hearing regarding the employer has not been previously noticed
or requested; but, in that event, adequate notice of the deposition shall be given to all interested
parties known to the eomnisstoner division.

6.4. The request for information provided for by subsection 6.1., the audit provided for by
subsection 6.2., or the hearing provided for by subsection 6.3. may be conducted at any time when
necessary to carry out the purposes of the Act including when the eetrumissiener division has good
cause to believe that the employer may be delinquent. Such times may be before the issuance of a
subsection 3.3. notice of delinquency, after the issuance of a subsection 3.3. notice of delinquency,
before or after an employer has defaulted pursuant to subsection 3.7. or has been terminated pursuant
to subsection 3.8. of this rule, or before, during, or after the implementation of an attempt to collect
or enforce upon the emplover's delinquency as provided for in subsection 7.2. of this rule.

§83-11-7. Methods of Collection of Payments and Enforcement.

7.1. Prior to a subsection 3.5. default or a subsection 3.6. termination, an employer may cure
its delinquency by paying in full the amounts claimed to be owed by the commisstenerer division
and by filing a complete gross wages payroll report, as-may-be-apphieable if not filed. At this stage,
the amounts claimed to be owed to the eemnrssioner division shall include a requirement for the
payment of interest on gre all d:,Imquent pfem—rﬂiﬁ—pﬁ’vﬂieﬁ ga3 ments a@d;ﬂf—pfamm—d-epesﬁ
pursuant to W. Va. Code §23-2-13.

a. In the event that the employer disputes the amounts claimed to be owed to the
commissioner division or disputes the completeness or accuracy of an alleged delinquent gross
wages pavroll report, the employer may file a petition setting forth the facts upon which it bases its
dispute and may demand that the eemmissiener division convene an administrative hearing pursuant
to stbseettont3-1Hand section 14. of this rule for the purpose of taking evidence to resolve the
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dispute. As a part of the petition, the employer must pay the full amount claimed to be due by the
commiastoner division, The eemmnrisstoner division shall deposit the disputed payment into his-er
hernormetinterestbearing the division’s account until the dispute is resolved.

b. During the time from the receipt of the hearing demand and until the issuance of an order
by the commissioner or division following the hearing which resolves the dispute, the delinquency
of an employer shall be tolled as being a delay caused by the administration of the Fund. Following
the issuance of the commissioner's or division’s order, the time for the employer to cure its
delinquency will resume until any previously unexpired days have elapsed. The eemmsstoners
order shall be deemed 1o be issued on the date it is received by the employer's representative as
shown by the return receipt of the United States Postal Service's certified mail system. The
eommisstoner's order resolving the dispute shall be interlocutory in nature and shall not be a final

order for appeals appeal purposes.

c. During the period affected by this subsection, neither the commissioner gr division, nor
any representative or agent of the commissioner or division, shall have the authority to waive any
part of any payments owed to the Fund. The employer can cure its delinquency only by paying the
full amount found to be owed. If the eermmissiencts order rules in whole or in part in the favor of
the employer, then the appropriate sum, without interest, will be reimbursed to the employer

emplover togetherwithrthe-interestearmed-enthat-portion; from the amount previously paid by the

employer.

7.2. Following the default or termination of an employer, the eemmissioner division shall have
available to Harerher it the following remedies which shall each be described more fully below:

a. Initiation of a civil action.
b. Filing of a lien or liens enforceable against all the property of the employer and the

persons. partners and officers who are or were responsible for payment or causing the .
pavment of the defaulf liabilitv for which_the liens were filed.

c. Undercerminradditionaleireumstanees;rasspeeifted belovw—initiation Initiation of an
action in the circuit court of Kanawha County to enjoin the employer from continuing to carry on
the business in which its liability was incurred or, in the alternative, to accept a bond from the
emplover.

d. Filing a claim in any bankruptcy proceeding or in a receivership or insolvency
proceeding.

&Ieeafe—ﬂiereef—aﬂd—aﬁw-passrbﬁmahe%a—pﬂﬁwe%ﬂw&% !nformmg the dlrector gf th

division of environmental protection when an_emplover is delinquent, default or terminated
with_the Fund prior to the director’s issuance of a coal mining permit so that the permit may
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not be issued until the applicant is in compliance with the Act, as provided in W. Va. Code,
§22-3-8.

f. Requesticg a criminal prosecution_of anv _pnerson, firm, corporation or other
emplover whaose non-comnpliance with the Act is believed to be in violation of W. Va. Code, §23-

1-16 and section 17. of this rule.

7.3. In addition to the other remedies set forth here, the commisstoner division may also
initiate a proceeding or proceedings in the name of the state to distrain upon any personal property,
including intangible property, of any delinquent employer and_responsible persons. If the
eemmisstener division has good reason to believe that such property or a substantial portion thereof
is about to be removed from the county in which it is situated, the eermmisstener division may
initiate a distraint proceeding in the name of the state before the employer actually becomes
delinquent. In exercising the power of distraint, the eommissiener division shall do so only as
provided for in section 12. of this rule.

7.4. In every case noted in this section 7. where a monetary sum is to be collected, the
eommisstoner division shall include a demand for interest as specified in section 15. of this rule.

7.5. The remedies set forth in subsection 7.2. and 7.3. of this section7 are described in greater
detail in later sections of this rule.

§85-11-8. Statutory Lien.

8.1. Any payment and interest thereon due and unpaid under the Act constitutes a lien
enforceable against all of the property of the owing employer. By way of example, and not by
limitation, payments owed may include delinquent or default premiums; premium taxes,
detnguent premium deposits, penalty premium rate preminm taxes, late reporting or pavment
penalties, claims tesses benefits paid by the Fund for employees, or their dependents, of a
delinquent, defaulted, or terminated employer, costs of serving or posting notices, dishonored check
service fees, court and hearing charges and fees and all other unresolved claims shown upon the
account of an emplover by the records in of the eommissiorersefftee division. plus interest thereon
as calculated under W. Va. Code, §23-2-13, and section 15. of this rule. The property subject to the
lien includes all of the empleyet’s lienee’s real estate, personal property of all types; types and
combinations thereof.

8.2. In accordance with W. Va. Code, §23-2-3a and §38-10C-2, the conmmisstener division
shall file a written notice of the subsection 8.1. lien in the office of the clerk of the county
commission of the county in which the property of the employer or lienee against whom such lien
is claimed, is situate, or if the employer's or lienee’s property is situated in more than one county,
then in each such elerksteffees clerk’s office in each such county. The notice shall certify the
amount of money that is owed to the Fund by the employer. hradditiena-duplieate-erigina-efeach
suehrnotice-shalbe-fled-with theoffieceofde-scerctaryof stater
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8.3. Pursuant to W. Va, Code, $38-10C-2, the clerk or clerks of the county commission or
commissions shall, upon the filing of the notice, index the notice in the judgment or tax lien docket
of his or her office against the empiover or lienee in favor of the state of West Virginia and the
eommmissioner: division. Upon the satisfaction of such lien, a properly acknowledged release thereof
for recordation shall be delivered or mailed to the employer or lienee by the eommissioner: division
or shall be delivered or mailed to the clerk of the county ission in the countyv in which
the lien was filed. Such notice or notices of the lien shall be supplemented by additional notices
from time to time whenever any additional liability is incurred by the emplover or is determined by
audit or other proceeding.

8.4. Until the lien is docketed as provided for in subsection 8.3. of this rule, the lien is
unenforceable against alf purchasers (including a lien creditor) of real estate or personal property for
a valuable consideration except for such purchasers with actual notice of the commisstoner's
division’s lien. However, if a purchaser (including a Hen creditor) of real estate or personal property
for a valuable consideration has actual knowledge of the eemmissioner's lien, then that lien shall be
enforceable against such a purchaser even before the lien is docketed as provided for in subsection
8.3. of this rule. Following the docketing pursuant to subsection 8.3., the lien is enforceable against
any purchaser (including a lien creditor) with or without actual notice of the eommisstoner's lien.

8.5. Once all amounts due from the employer are collected by the eontmissionet; division, the
comntssioner shail release the lien or liens as provided for by law.

§85-11-9. Civil Actions.

0.1. The eemymisstener division in the name of the state may commence a civil action against
an employer, which includes for the purposes of this section a responsible person, as defined
in subsection 3.9. of this rule, or both. who, after due notice, defaults in any payment or duty
required by the Act and this rule. Such payments may include, but are not limited to, prentiums;
premium taxes, premium depeosits: deposit, penalty premium rate premium taxes, late reporting
or pavment penalties, claims tesses henefits paid by the Fund, costs and-fees of serving or posting
notices, and-postingand-serviee—thereof, court and hearing charges and fees or any other

amounts lawfully owed, and interest thereon, for by employers in default; orany-ameuntstavwuly
owed by emplovers who have been terminated from coverage by the Fund; or, ameountstewfulty
evred-to-treTund by emplovers who eteet elected to self insure.

9.2. Such a civil action shat may be pursued under the applicable provisions of W. Va. Code,
§14-1-1, et seq., W. Va. Code, chapier 38, or as otherwise provided by law. The commisstoner
division shall be represented in such a civil action by a representative or designee of the office of
the attorney general. It is expressly noted that the provisions of section 18a, 18b, and 18c¢ of article
1, chapter 14 of the Sede-of West Virginia Code are not applicable to a subsection 9.1. civil action,
but may be used as is otherwise proper.

9.3. Subsection 9.1. cml actions shall be settled or dlsmlssed onlv as prov1ded for bv W Va.
Code, §14-1-18. 5 it _




dismissal-order—ofthe—eireuit-eonrt:  All such settlement or ‘dismissal orders shall be public
information and shall not be placed under seal.

9.4. Pursuant to W. Va. Code, $23-2-3a, if the judgment entered in a subsection 9.1. civil
action is against the defendant emplover, the empleyer defendant shall pay the costs of the action.
In addition, a subsection 9.1. civil acticn shall be given preference on the calendar of the court over
all other civil actions.

9.5. Upon obtzaining a judgment in any civil action under this section 9., the commissioner
division shall enforce and execure upon that judgment as provided for by W. Va. Code, §14-1-1, et
seq., or as otherwise provided for by law. Any agreement to accept less than the full value of the
judgment together with interest thereon shall be made solely as set forth in subsection 9.3. of this
rule and shall be stated in writing svisiel and that document shall be a public record.

§85-11-10. Injunctions From Carrying On Business.
10.1. In any case when an emplover required to subscribe to the Fund defaults in payients

pavment of premium. premium depesits; deposit, penalty, or interest thereon, for as many as two
calendar quarters, which quarters need not be consecutive, and remains in default after due notice,
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arrd-brv-trtsmate— the conmmisstener division may bring an action in the circuit court of Kanawha
County to enjoin such emplover from continuing to carry on the business in which such liability was
incurred.

10.2. The eommissioner division may, as an alternative to pursuing such an injunction, require
such a delinquent employer to file a bond in the form prescribed by the eemmisstener division with
satisfactory surety in an amount not less than fifty percent more than the payments and interest due.
The bond must be issued by a corporate surety satisfactory to the eommisstoner division.

§85-11-11. Receivership and Insolvency Proceedings; Bankruptcey.

11.1. In accordance with the provisions of W. Va. Code, §23-2-5a, in case a business subject
to the payments and interest thereon imposed under the Act shall be operated in connection with a
receivership or insolvency proceeding in any state court in this state, the court under whose direction
such business is operated shall, by the entry of a proper order or decree in the cause, make
provisions, so far as the assets in administration will permit, for the regular payment of such
pavments as the same become due.
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11.2. In any such case as is described in subsection 11.1., the eommisstener division shall be
represented by a representative or designee of the office of the aftorney general and the
eommissioner division may file such pleadings, motions, and other documents and take any other
legal action so as to protect the interests of the Fuad during the pendency and resolution of such case.

11.3. Inthe event that any employer which owes any payment and interest under the provisions
of the Act files for or is placed in a bankruptey proceeding under the laws of the United States, the
commissioner division may become a party to such proceedings and take any and all actions reeded
to protect the interests of the Fund during the pendency and resolution of the proceeding. The
eommissierer division may institute an involuntary proceeding against an employer in a bankruptey
court of the United States in any proper instance. All premium tax assessments, as defined in
subsection 2.13. and elsewhere in this rule and in the Act, are special revenue taxes under and
according to the provisions of state workers® compensation_law and are deemed to be tax
claims, as prioritv claims or administrative expense claims according to those provisions of law
rovided in the United States bankruptcy code.

§85-11-12. Distraint Upon Personal Property.
12.1. General authority and provisions.

a. Authority of Cemmissiener the djvision. -- If any premium tax, premium deposit,
penalty, interest, claims lesses; benefit or other payment required by the Act is due and the employer
is delinauent-terminatedror in default for nonpayment of such obligation and notice thereof has been
given as provided for by this rule and the demand is not then the subject of administrative or judicial
review, then, if any employer liable to pay such payment, premium tax, or penalty neglects or
refuses to pay the same within ffeca-days the period of time provided for payvment after notice
and demand as provided in subsection 12+ 12.1.f, hereof, it shall be lawful for the commisstoner
division to collect the amounts due and such further sums as are sufficient to cover the expense of
the levy, by levy in the name of the state and division upon all personal property, including
intangible property, and rights to property belonging to such employer or on which there is a lien
as provided for by the Act for payment of the obligation due. If the eemmissioner division finds that
the collection of such obligation is in jeopardy, notice and demand for immediate payment may be
given by the eemnrisstoner division and, upon failure or refusal to pay such obligation, collection
thereof by levy shall be lawful without regard to the fificenday time period provided in subsection
12.1.f. If the eonunissioner division has good cause to believe that such property or a substantial
portion thereof is about to be removed from the state in which it is gituated, the eopunisstoner
division may likewise distrain before such delinquency occurs.

b. The term "levy" as used in this section includes the power of distraint and seizure by any
lawful means. Except as otherwise provided in this section, a levy shall extend only to property
possessed and obligations existing at the time thereof. In any case in which the eemmissioner
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division may levy upon property or rights to property, the eonnnisstoner division may seize and sell
such property in accordance with section 12.4, of this rule.

¢. The eommitssiener division shaltends may utilize the services of a sheriff, a sheriff's
deputy, or a member of the department of public safety in levying upon any property under this
section 12, of this rule or in performing any of the tasks related to the disposition of the property
once it is seized as are set forth in the remainder of this section +2- of this rule,

d. Successive seizures. -- Whenever any property or a right to property upon which levy
has been made by virtue of subsection 12.1.a. is not sufficient to satisfy the claim of the
eommisstorrer division for which levy is made, the eenumissiorer division may, thereafter, and as
often as may be necessary, proceed 1o levy in [ike manner upon any other property liable to levy of
the emplover against whom such claim exists until the amount due, together with all expenses, is
fully paid.

e. Distrass warrant. -- The eemmisstoner division may issue a disiress warrant to the sheriff
of any county of this state commanding him or her to levy upon and sell any such property or rights
to property subject to levy in accordance with the provisions of this section. A distress warrant shall
be executed within sixty (60} days from the date the warrant was issued. The sheriff shall return the
warrant and any money collected to the eommniissiener division within sixty-five (65) days from the
date the warrant was issued. A sheriff so collecting any pavment shall be entitled to such
compensation as is provided by law for his or her services in the levy and enforcement of executions.

f. Requirement of notice before levy.

A. In general. -- Levy may be made under subsection 12.1.a. upon the salary or wages
or other property or right to property of any employer with respect to any unpaid obligation only
after the eemmissterrer division has notified such employer in writing of his or her intention to make
such levy. Sueh A notice shall also be given by the eommissioner division or other officer in the
manner provided by applicable law 1o all entties other than the employer of whom the
commissioner division_or other officer has knowledge and who have a higher priority lien or right
to the property than that of the eenunisstoter division.

B. Fifteen-das Notice time period and hearing requirement. -- The notice required
under subsection 12.1.f.A. shall be given in person, or by attorney-in-fact, or sent by eertifted-maih;

regular United States mail restrieted-delivery; to such employer's last knewn address of record at
the division, no less than fifieen twentv days prior to the day of levy, unless the notice of intention
to_levy and right to a hearing are set forth in the notice of delinquency as required by

subsection 3.3. of this rule and W. Va. Code, ; however, no notice need be
given prior to levy if the eopmmissierer division has made a finding under either of the last two
sentences of subsection 12.1.a. that collection of the obligation is in Jeopardv- or, if the levv is made
through the provisions of chapter 38, W.Va, i i

therein, for execution upon liens and a potice of delinquency was given by the division as
required by subsection 3.3. of this rule and a notice of lien_was docketed as required by

subsection 8.2, of this rule.
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C. Contiuing levy on salary and wages. -~ The effect of a levy on salary or wages
pavable shall be contiruous from the date such levy is first made until the liability out of which such
levy arose is satisfied or becomes unenforceable by reason of lapse of time, at which time the
eotmrissioner division shall promptly release such levy and notify the emplover upon whom such
levy was made that such levy has been released.

12.2. Property exempt from levy.

a. Enumeration. -- There shall be exempt from: levy the greater of the value of exemptions
as provided in chapter 38 of the Sedeof-West Virginia Code or as provided below. In any case
where the entity subject 1o the processes set forth in this section 12. is an individual hurnan being,
then the term "individual” as used in this subsection 12.2. applies solely and exclusively to such a
human being and if the entity procseded against is not an individual human being then the term
"individual” does not apply to that entity:

A. Wearing apparel and school books. -~ [tems of wearing apparel and school books
that are necessary for the individual or for members of his or her family.

B. Fuel, provisions, furniture and personal effects. -- If the individual is the head of a
family, so much of the fuel, provisions, furniture and personal effects in his or her household and
of ,
the arms for personal use, livestock and poultry of the individual, as does not exceed one thousand

five hundred dollars in value, if the individual is not the head of a household, this exemption shall
not exceed one thousand dollars.

C. Books and tools of a trade, business or profession. -- So many of the books and tools
necessary for the trade, business, or profession of the individual as do not exceed in the aggregate
one thousand dollars in value.

D. Unemployment benefits. -- Any amount payable to an individual with respect to his
or her unemployment (including any pertion thereof payable with respect to dependents) under an
unemployment compensation law of the United States, or of this state, or any other state.

E. Undeliversd mail. -- Mail, addressed to any employer, which has not been delivered
to the addressee.

F. Annuity and pension payments. -- Annuity or pension payments to any individual
under any pension or retirement plan, including social security payments.

G. Workers' compensation. -- Any amotnt payable to an individual as workers'
compensation (including any portion therecf pavable with respect to dependents) under a workers'
compensation law of the United States, or of this state, or any other States state; except that if the
individual who will be receiving such payment is a person who as sole proprietor, partner, or
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corporate officer, emplovee, or member was responsible for and is liable for the payment of the
obligation levied upon, then the amount payable as workers' compensation may be levied upon.

H. Judgments for support of minor children. -~ If the individual is required by a
judgment of a court of competent jurisdiction, entered prior to the date of levy, to contribute to the
support of minor children, so much of his or her salary, wages or other income as necessary to
comply with such judgment.

1. Public assistance. ~- Any amount payable to any individual from a public assistance
or relief fund created under the law of the United States, of this state, or of any other state.

J. Minimuee-exemptonforwages: Wages, salary and other income. -- Any amount
payable to or receivable by an individual as wages or salary for services provided by an employee
to his or her employer. or as income derived from other sources, during any period, to the extent that
the tota! for such period does not excead the applicable exempt amount determined under subseetion
42:2:d- the provisions of chapter 38, articles 5A and 5B, W. Va. Code, plus twenty-five dollars
for each additional dependent of the individual.

K. Ifthe employer is a natural person and if he or she owns a homestead located in this
state, the first five thousand dollars thereof shall be exempt from levy.

b. Appraisal. -- The officer seizing property of the type described in subsection 12.2.a. shall
appraise and set aside to the owner the amount of such property declared to be exempt. Ifthe
individual objects at the time of the seizure to the valuation fixed by the officer making the seizure,
the eommisstoner division shall summon three disinterested individuals who shall make the
valuation.

¢. No other property exempt, -- Unless required by some other law, no personal property
or rights to property shall be exempt from levy other than property specifically made exempt by
subsection 12.2.a.

12.3. Surrender of property subject to levy.

a. Requiremert. ~- Any person in possession of, or obligated with respect to, property or

rights to property subject to levy upen which a levy has been made shall, upon demand of the

commisstener; division, surrender such property or rights, or discharge such obligation, to the

eommissionter; division, except such part of the property or rights as is, at the time of such demand,
subject to any prior attachment, execution or levy.
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b. Enforcement of levy and extent of personal liability. -- Any person in possession of or
obligated with respect to property subject to levy upon which levy has been made, who fails or
refuses to surrender any property or rights to property, subject to levy, upon demand by the
commrisstoner division, shall be subject to prosecution as provided for in section 17. of this rule.

c. Effect of honoring levy. -- Any person in possession of or obligated with respect to
property or rights to property subject to levy upon which levy has been made, who upon demand by
the eemmissioner: division, surrenders such property or rights to property or discharges such
obligation to the eonmmissteser division shall be discharged from any obligation or liability to the
delinquent employer with respect to such property or rights to property arising from such surrender
or paymernt.

d The term ”person” as used in this subsechon 19 3. ireludesan-offecrot-employeeofa

ember, joint venturerfrece:yer trustee e\ecutor administrator, guardian, committee

official of anv sole proprietorship, firm. partmership, limited parinership, limited liability

company, company. association, corporation, organization, joint venture, receivership, frust,

estate, governmental entity or other entity who as such person is under a duty to surrender the
money, property or rights to property or to discharge the obligation or demand.

12.4. Sale of seized property.

a. Notice of seizure. -- At the time of seizure or as soon as practicable after seizure of
property, notice in writing shall be given by the eenumisstoner division to the owner of the property,
and to the possessor thereof, or shall be left at his or her usual place of abode or business if he or she
has such within the county where the seizure is made. If the owner cannot be readily located, or has
no dwelling or place of business within such county, the notice may be mailed to his or her last
known address by use of the certified mail, return receipt requested. Such notice shall specify the
sum demanded and shall state the appraised value and identity of the property seized.

b. Notice of sale. -- The eonmmissiener division may sell any property seized under this
section 12. of this rule. As soon as practzcable after the seizure of the property, the comnisstener
division shall give notice to the owner, in the manner prescribed in subsection 12.4.a., and shall
cause a notice of sale to be published as a class II legal advertisement in some newspaper published
or generally circulated within the county wherein such seizure is made, or the county where the
property is located, the last date of publication being not less than five (5) days prior to sale. This
notice shall identify the property to be sold, and the date, time, place, manner, and conditions of the
sale thereof, all of which shall be at the discretion of the esmmissioner: division, The sale shall be
conducted by public auction, or by public sale under sealed bids. Before the sale, the eommisstoner
division may determine a minimum price for which the property shall be sold, and if no person
offers to purchase such property at the sale for the amount of the minimum price, the property shall
be declared to be purchased at such price for the state of West Virginia for the benefit of the Fund;
otherwise, the property shall be declared to be sold to highest bidder. In determining the minimum
price, the eemmisstencr division shall take into account the expense of making the levy and sale.
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c. Sale of indivisible property. -- If any property liable to levy is not divisible, so as to
enable the eenmmisstoner division by sale of a part thereof to raise the whole amount of the sum due
and the expenses of making the levy and sale, the whole of such property shall be sold. However,
where the property is sold is co-owned or jeinthr-owned jointly owned by the employer and an
innocent third party, the proceeds of the sale shall be divided, based on the respective interests of
the entities owning the property immediately prior to the levy and sale, and the proceeds attributable
to the interest of the innocent owner or owners shall be distributed to them: Provided, that where
the property to be sold is so co-owned or jeinthwowned jointly owned by an innocent third party,
who has no independent Hability to the Fund, such innocent party may petition the circuit court of
the county in which the property is located for relief, including postponement of the sale, in order
that the court can determine if the property can be partitioned, so as to avoid sale of the innocent
party's portion or grant and afford other relief by the court protective of the rights and interests of
such innocent party as well as of the Fund.

12.5. Sale of perishable goods. -- If the eomnissioner division determines that any property
seized is liable to perish or become greaily reduced in price or value by keeping, or that such
property cannot be kept without great expense, ke-orshe the division shall appraise the value of such
property and shall take one of the following actions:

a. Return to owner. -- If the owner of the property can be readily found, the commissioner
division shall give him or her notice of such determination of the appraised value of the property.
The property shall be returned to the owner if, within such time as may be specified in the notice,
the owner either: (a) pays to the eommyissioner division an amount equal to the appraised value;
or, (b) gives bond in such form, with such sureties, and in such amount as the eommssroner division
shall
presceibe, to pay the appraised amount at such time as the eemmissioner division determines to be
appropriate under the circumstances.

b. Immediate sale. -- If the owner does not pay such amount or furnish such bond in
accordance with this subsection, the eemmissioner division shall, as soon as practicable, make
public sale of the property.

12.6. Redemption of property.

a. Before sale. -- Any entity whose property has been levied upon shall have the right to
pay the amount due, together with the expenses of the proceeding, if any, to the commissioner
division at any time prior to the sale thereof, and upon such payment, the eomissterer division
shall restore such property to that entity and all further proceedings in connection with the levy on
such property shall cease from the time of such payment.

b. Subrogation to eenunissioner's division’s lien. -- Any entity redeeming the interest of
another shall be subrogated to the lien of the eenwmisstoner division on such interest. Such entity
shall lose his, ler; her or its right to this lien, however, unless within thirty (30) days after receiving
the certificate of sale of personal property, he, ske; she or it shall file with the clerk of the county
commission of the county in which the personal property is located or where the delinquent
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employer resides or has its business location, or if neither be in this state, the clerk of the county
commission of Kanawha County, his, kex; her or its claim against the delinquent employer and a
copy of the certificate of sale of personal property.

12.7. Certificate of sale. -- In the case of property sold as provided in subsection 12.4,, the
ecommisstoner division shall provide to the purchaser a certificate of sale upon payment in full of
the purchase price. )

12.8. Legal effect of certificate of sale of personal property.

a. Certificate of sale of property. -- In all cases of sale of property pursuant to subsection
12.4., the certificate of such sale:

A, As evidence. -- Shall be giver prima facie evidence of the right of the officer to
make such sale, and conclusive evidence of the regularity of the proceedings in making the sale;
and,

B. Asconveyances. -- Shail transfer to the purchaser all right, title and interest of the
employer in and to the property sold; and,

C. As authority for transfer of corporate stock. -- If such property consists of stocks,
shall be notice of such transfer when reeeived—o received by any corporation, company or
association efsueh-transfers and shall be authority to such corporation, company or association to
record the transfer on its books and records in the same manner as if the stocks were transferred or
assigned by the party holding the same, in lieu of any original or prior certificate, which shall be
void, whether canceled or not; and,

D. Asreceipts. -- If the subject of sale is securities or other evidences of debt, shall be
a good and valid receipt 1o the person holding the same, as against any person holding or claiming
to hold possession of such securities or other evidences of debt; and,

E. As authority for transfer of title to motor vehicle. -- If such property consists of a
motor vehicle, shall be notice, when received, to any public cfficial charged with the registration of
title to motor vehicles, of such transfer and shall be authority to such official to record the transfer
on the books and records in the same manner as if the certificate of title to such motor vehicle has
been transferred or assigned by the party holding the same, in lieu of any original or prior certificate,
which shall be void, whether canceled or not.

b. Effect of junior encumbrances. -- A certificate of sale of personal property given
pursuant to subsection 12.7. shall discharge such property from all liens, encumbrances and titles
over which the lizn of the conymissioner division with respect to which the levy was made had
priority.
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12.9. Records of sale. -- The eepmmisstener division shall for each county, keep a record of all
sales of property under subsection 12.4. and of redemptions of such property. The record shall set
forth the debt for which any such sale was made, the date of seizure and sale, the name of the debtor
and all proceedings in making such sale, the amount of expenses; expenses and the names of the
purchasers and the date and a copy of the certificate of sale. A copy of such report, or any part
thereof, certified by the eemissioner division shall be evidence in any court of this state of the truth
of the facts therein stated.

12.10. Expense of levy and sale. -- The eermmissioner division shall determine the expenses
to be allowed in all cases of levy and sale under this article.

12.11. Application of levy.

a. Collection of liability. -- Any money realized from a levy shall be applied as follows:
(a) first, against the expenses of the proceedings; and (b) second, the-ameuntifany any amount
remaining shall then be applied against the liability in respect of which the levy was made of and
the sale was conducted; and, (¢).third, any amount still Fre-emountifany; remaining shall then
be applied against any other delinquent liability of the employer for which levy may be made under
thisseetion12of this rule.

b. Surplus proceeds. -- Any surplus proceeds remaining after the application of subsection
12.11.a. shall, upon application and satisfactory proof in support thereof, be credited or refunded by
the eonrmissiener division 1o the person or persons legally entitled thereto.

12.12. Authority to release levy and return property.

a. Release of levy. -- It shall be lawful for the eomnrisstoner division to release the levy
upon all or part of the property or rights to property levied upon where the eommisstoner division
determines that such action will facilitate the collection of the Hability, but such release shall not
operate to prevent a subsequent levy.

b. Return of property. -- If the eenmmissiener division determines that property has been
wrongfully levied upon, it shall be lawful for the eommissioner division to return: (a) the specific
property levied upon; (b) an amount of money equal to the amount of money levied upon; or, (¢)
an amount of money equal to the amount of money received by the eommisstener division from a
sale of such property. Property may be returned at any time. An amount equal to the amount of
money levied upon or received from such sale may be returned at any time before the expiration of
nine (9) months from the date of such levy or thereafter if a demand in writing to the division has
been made within such time period. For purposes of this seetion subsection 12.12.b., if property
is declared purchased by the eemnrissiener division at a sale pursuant to subsection 12.4., the
comrissioner division shall be treated as having received an amount of money equal to the
minimum price determined pursuant to such subsection or, if larger, the amount received by the
conmisstener division from the resale of such property.
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¢. Public information. - The eonmarsstener division shall, upon request, make public the
names and persons in whose favor a release of levy or retumn of property has been made as provided
in subsections 12.12.a. and 12.12.b.

§85-11-13. Applications for Reinstatement.

13.1. Any employer, who is required to subscribe to the Fund and subsequently defaults, or
who elects to subscribe and subseguentty whose account is subsequently terminated upon default,
shall be restored immediately to the benefits and protection of the Act only upon the filing of all
delinquent gross wages payroll and other reports required by the eenmmissioner division and upon
pavment into the l:und of all unpald pfemftrﬁs- nremmm taxes, an adequate premmm deposzt
accrued interest, e 5 i '
termination; penalties s and any other amount due under the Act or the rules promulgated bv the

comumissioner or the compensation programs performance council.

13.2. Anv emplover who is in default or who’s account is terminated upon defa nder .
the Act miay be reinstated to the benefits and protection of the Act by filing an application for

reinstatement and entering into a reinstatement agreement with the division which provides
for repavment of the entire delinquency and default liability in installments. as provided by

W. Va. Code. §23-2-5. No application for reinstatement may become effective until the
applicant’s default oceurs, aithough the application may bhe filed prior to default. Applteations
Application for reinstatement shall be made upon forms prescribed by the comimissioner division
and shall inciude a report of the gross wages payroll of the employer during the entire period of
delingqueneies delinquency and axy subsequent default or termination, which payroll information
shall be verified by the employer or its authorized agent, and an application shall further include
2 an application deposit payment equal to one half of one percent of the gross wages payroll
reported during the entire period of delinquency and default, or one hundred ($100.00) dollars,

whichever amount shall be greater, or_equal to another portion of the habllm as maw he

determined from tim

and owing for the perlod Qf delmguencx and defaul

13.3. An A default or terminated employer who applies for reinstatement shall be entitled
to the benefits and protection of the Act on the day that a properly completed and acceptable the
application and proper application_deposit is received by the eommissterer division and
thereafter. However, if the comnrissioner division subsequently reinstates an employer subject to
the terms of a repavrrent reinstatement agreement, then the subsequent failure of the employer to
make scheduled payments in accordance with the repayment reinstatement agreement, to timely
file and pay current premivms; premjum tax or to restore the premium deposit to the required
amount by the end of the repayment period shall cause the repaymrent reinstatement agreement to
be null, void and of no effect, and the employer shall be denied the benefits and protection of the Act
effective from the date that such emplover's account originally became delinquent. Similarly, etther
the withdrawal of an application for reinstatement; er the fajlure to timely file reports or make the
guarterly or current premium tax payments deterarined-to-be-owed to the comnmisstoner lelSIOQ
during the pendency of the application prior to execution of a reinstatement agreement;




24

refusal or fajlure to timelv sign. execute and return to the division, within thirty {30) days of
the applicant’s receipt of the agreement, the reinstatement agreement offered by the division,

following-theentev-otfafmatorder shall cause the application for reinstatement to be null, void and
of no effeet; effect and the emplover shall be denied the benefits and protection of the Act effective

from the date that such emiployer's account originally became delinquent.

155+

1316- 13.4. Pursuant to section 6. of this rule, the eenmmisstoner division may direct that a
complete audit of the employer's account be made at any time after e-reinstatemtent an application

for reinstatement 1s recewed from the aemplojr er. %e—pwpese—e%&he—&&dﬁshaﬂ—b&te—é&w—iqs—ef

13-42- 13.5. An employer may file an application for reinstatement despite the pendency of
some other remedial action that may have been instituted by the eommissiener: division. The
commissiener division may thenr delay or continue further pursuit of that remedial aetiern-if action
if, in the eomnrsstener's division’s sole discretion, the interests of the Fund will be protected or
furthered despite such delay or continuance. One factor that the eemymisstoner division may rely
upon, but not to the exclusion of other possible factors, is whether the application is the first the
emplover has filed or whether the employer has filed and then defaulted on previous applications.
In the latter event, the eonvmissternesr division will generally, unless some other good cause exists

to the contrar}, continue to proceed with the other remedles therﬁﬂeh—eﬁheﬁep&ymefﬁ

2-5a of the W, Va. Code or as otherwise nrovided for by the W. Va, Code.
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1515 13.7. The commissiener division may permit the pavment of all amounts due to the
Fund or the filing of all reports due to the Fund, or both, upon the terms stated in a repayment
reinstatement agreement. The eememissioner division shall exercise hisotfwer it’s discretion to

enter into such an agreement and shall prescnbe the terms of an aareement S@'I'e{"v‘-ttpﬁﬂ—ﬂ're—]m&f

% z The fepawﬂeﬂf reinstatement agreement
shall not authorize or permit the reduction or waiver of any part of the premium or premium deposit,
or other amount feut-to-be due, bytheecormmisstonet's—final-erderr Further, the repayment
reinstatement agreement shall provide for the payment of interest by the employer upon the
amounts pa\ able to the Fund over the hfe of the repayment agreement {ﬁ%efes{—s%taﬂ—be—eiﬁfeﬂed—&f

zgreement: The interest rate shaIl net change over the term of the agreement. Except in extreme
circumstances, the term of an agreement shall not exceed three (3) vears and in no instance shall the
term of an agreement exceed five (3) years. The division shall set the reinstatement agreement’s

term of repavment for that period of months in which it believes the applicant is financially
capable of repaving the default liability and restoring the premium deposit to the required

amount but the term shall be set af not more than thirtyv-six (36) months, unless the applicant

emplover shall file, with its application for reinstatement, a request for extension of up to

twenty-four {24) additional months in the term. with financial proof of good cause why and for
what extended term the request should be granted bv the division in the reinstatement
aoreement The breach of a repaymetﬁ ;emgtatemen agreement by the employer shall eonstitute
g o - : e render the reapphieation
pphcatlon for remstatemeg and remstatement of the emplo;r er void and of no legal effect and
the employer shall be denied the benefits and protection of the Act effective from the date that such
employer's account originally became delinquent; except that, the account of the employer shall be
credited for any amounts paid by the employer. Nothing in this section shall apply to any other type
ot collection method under the Act or this rule.

§85-11-14. Administrative Hearings.

-1+ All administrative hearings conducted pursuant to this rule will be held in accordance
with the provisions of W. Va. Code, §29A-5-1, et seq., and with the provisions of this—seetion
Procedural Rule, Bureau of Emplovment Programs, Workers’ Compensation Division, 85
C.S.R. 7. Rules for Selected Hearings.
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§85-11-15. Interest.

151. Any and all payments unpaid on the date on which due and payable, as prescribed by the
eeﬁﬁms&reﬂer— dlvmgn, shalI unmediately begm bea.rmg interest. af-ﬂ%e—ra%e@f-ﬁt-&pereeﬁ&g@p&nﬁ

Interest shaIl be compounded quarterly un’ul payment plus accrued interest is received by the
eommissioner division: except that future interest for reinstatement agreements shall be

Q[g;l&Lignd Drov 1d€‘d at a 31mnle rate of mterest 3+

sabseerreﬂ— Interest collected pursuant 10 th:s subsecuon shaH be peud into the Fund.

15.2.. Notwithstanding the provisions of subsection 15.1. of this rule, in no event shall the rate
of interest charged a political subdivision of the state or a volunteer fire department exceed ten
percent per annuim.

§85-11-16. Clearance of Backlog,

16.1. Any emplover which was or became delinquent or in default in the payment of any sum
owed or report due under the Act or the various rules promulgated by the commissioner prior to
July 1, 1989, and which was not previously notified of that delinquency or default by the
eeﬁamissreﬂer division shall receive the initial notice of that delinquency or default within sixty (60)
days of the eommisstener’s division’s becoming aware of that delinquency and the employver who
is so notified shall bave thirty (30) davs after notice in which to cure such delinquency without
default or to pav such default without commencment of collection actions, except that lien
mayv be filed.

16.2. Any employer which was or became delinquent or in default in the payment of any sum
owed or report due under the Act or the various rules promulgated by the commissioner prior to July
1, 1989, and which was previously notified of that delinquency or default by the commissioner
dlvlsmn shall now be pursued for the payment of the sums owed or the report due under the
provisions of this rule. All emplovers receiving a notice under subsection 16.1. of this rule shall also
be pursued for the payment of the sums owed or the report due as in each case the type of notice
requires.

16.3. In each instance described in subsections 16.1. and 16.2. of this rule all interest, penalties,
claims lesses; benefits and other calculations shall begin with the dates upon which the
delinquencies or defaults actually occurred and without regard to the other provisions of this section.
In addition, the losses of the benefits and preteetions protection of the Act, as well as the incurring
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of speetat liabilities under the Act by a delinquent, defaulted; default or terminated emplover, shall
also be determined as if this section 16. were not in place.

§85-11-17. Criminal Penalties.

In addition to all other remedies available to the eemmissioner division under this rule or as
contained in the Act, the eonmaissioner division may elect to request prosecution of any person,
firm, partnership, association, er corporation or other entity who violates any part of the Act in
accordance with W. Va. Code, §23-1-16. Notice should also be taken of the provisions of
subsections 3.4.f,, 5.2., and 12.3.b. of this rule for other specific provisions concerning criminal
penalties.

§85-11-18. Freedom ©f of Information Act.

Pursuant to the Freedom ©f of Information Act, W. Va. Code, §29B-1-1, et seq., all of the
evidence and records submitted during a hearing or as part of a stipulation, except insofar as t those
records contain confidential medical information or other information confidential to a Fund
claimant or emplover subscriber, or other per r entity, shall be subject to public inspection
and copying; except that, if under the rules of evidence certain testimony or documentary evidence
may be deemed confidential and placed under seal, then upon such a ruling by the hearing officer,
such testimony or documentary evidence shall not be disclosed. If the confidential information
cannot be excised from a record, then the record as a whole will be deemed confidential;, however,
the commisstoner division shall release in its place a statement explaining in detail the basis for the
withholding of the record.

§85-11-19. Severability.

If any provision of this rule or the application thereof to any entity or circumstance shall be held
invalid, such invalidity shall not affect the provisions or the applications of this rule which can be
given affect without the invalid provisions or application and to this end the provisions of this rule
are declared to be severable,
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c. Public information. -- The eenmmissioner division shall, upon request, make public the
names and persons in whose favor a release of levy or retumn of property has been made as provided
in subsections 12.12.a. and 12.12.b.

§85-11-13. Applications for Reinstatement.

13.1. Any emplover, who is required to subscribe to the Fund and subsequently defaults, or
who elects to subscribe and subsequentdy whose account is subsequently terminated upon default,
shall be restored immediately to the benefits and protection of the Act only upon the filing of all
delinquent gross wages payroll and other reports required by the eommissioner division and upon
payment into the F und of all unpa1d pfemrams— gremtum tgx g, an adequate premmm dep051t
accrued interest, efe 3 : of-dehrn A
termination penalt:es and any other amount due under the Act or the rules promulgated by the

commissioner or the compensation programs performance council.
13.2. Anv emp!gvgr whao is in default or who’s accoun: is temmated upon default under

the benefiis and protection
reinstate t and enterm into a reinstatement a eement w1th the dl'Vl ion which vi

for repayment of the entire delinquency and default liability in installments, as provided by

W. Va, C -2-5. No lication for reinstatement may become effective un
applicant’s default occurs, although the application may be filed prior to default. Applications
Application for reinstatement shall be made upon forms prescribed by the eemmisstoner division
and shall include a report of the gross wages payroll of the employer during the entire period of
delingueneies delinguency and any subsequent default or termination, which payroll information
shall be verified by the employer or its authorized agent, and an application shall further include
# an application deposit payment equal to one half of one percent of the gross wages payroll
reperted during the entire period of delinquency and default, or one hundred ($100.00) dollars,

whichever amount shall be greater, or egual to another portion of the liability as mayv be
determined frowm time to time by rule but not to exceed the amount of the entire liability due
and owing for the period of delinquency and default.

13.3. An A defaunlt or terminated emplover who applies for reinstatement shall be entitled
to the benefits and protection of the Act on the day that a properly completed and acceptable the
application and proper application deposit is received by the eommissiener division and
thereafter. However, if the eommissioner division subsequently reinstates an employer subject to
the terms of a repaymest reinstatement agreement, then the subsequent failure of the employer to
make scheduled pavments in accordance with the repayment reinstatement agreement, to timely
file and pay current premivms; premium tax or to restore the premium deposit to the required
amount by the end of the repayment period shall cause the repayment reinstatement agreement to
be null, void and of no effect, and the employer shall be denied the benefits and protection of the Act
effective from the date that such employer's account originally became delinquent. Similarly, efther
the withdrawal of an application for reinstatement; er the failure to timely file reports or make the
quarterly or current premium tax payments determined-te-be-owed to the ecommissioner division

durine the pendency of the application prior to execution of 2 reinstate agreements
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re ] or failure to timely sign, execute and return to the division, within thi days of
the applicant’s receipt of the agreement, the reinstatement agreement offered by the division,

folowing the-entryof afinal-erder shall cause the application for reinstatement to be null, void and

of no effeet: effect ard the employer shall be denied the benefits and protection of the Act effective
from the date that such emplover's account originally became delinquent.

%Eaﬁq?Hfi?

13-16- 13.4. Pursuant to section 6. of this rule, the cemmissioner division may direct that a

complete audit of the emplov er's account be made at any time after a—rems&rtemen% an apphcauon

153-12- 13.5. An employer may file an application for reinstatement despite the pendency of
some other remedial action that may have been instituted by the eermmmissioner: division. The
commissioner division may then delay or continue further pursuit of that remedial aetionif action
if, in the eommissiener's division’s sole discretion, the interests of the Fund will be protected or
furthered despite such delay or continuance. One factor that the eommissiener division may rely
upon, but not to the exclusion of other possible factors, is whether the application is the first the
employer has filed or whether the employer has filed and then defaulted on previous applications.
In the latter event, the eonymissioner division will generally, unless some other good cause exists

to the contrary, contmue to proceed with the other remed1es Fﬂfﬂ%e,Hueh—earher—repaﬁmeﬂ%

153 14- 13.6. In addition, entrv in aremstatementa ree entl dise tl nary with the

the workers’ compensation jund Shguld the division decline to enter joto a reinstatement

acreement and should the emplover not comply with the provisions of subsection 13.1., then

the division mav proceed with anv of the collection efforts provided for by these rules; by §23-
2-3a of the W. Va. Code or as otherwise provided for by the W. Va. Code.




25

1315+ 13.7.  The eenmmissioner division may permit the payment of all amounts due to the
Fund or the ﬁhng of all reports due to the Fund, or both, upon the terms stated in a repayment
reinstatement agreement. The eommissiener division shall exercise his-er-her jt’s discretion to
enter into such an agreement and shall prescnbe the terms ofan agreernent. Se-}elry—apeﬂ—the-b—em—erf

: de s TNIEsoners-{n aer: The repayment remstatement agreement
shall not authonze or permit the reduction or waiver of any part of the premium or premium deposit,

or other amount found~to—be due. by—the—ecommissiencr's-final-order: Further, the repayment

reinstatement agreement shall provide for the payment of interest by the employer upon the
amounts payable to the Pund over the life of the repayment agreement }n%erest—shai-l-beehetged—ef

agreemeﬂt- The interest rate sha.ll not change over the term of the agreement Except in e'{treme
circumstances, the term of an agreement shall not exceed three (3) years and in no instance shali the

term of an agreement exceed five (5) years.
term of repavment for that period of months in which it believes the applicant is financially
capable of repaying the default liability and restoring the premium deposit to the reqnired
unt but the te all be set at no re than thirty-six nths, unless applicant
emplover shall file, with its application for reinstatement, a request for extension of up to
twenty-four (24) additional months in the term, with financial proof of good cause why and for
what extended term_the request should be granted bv the division in the reinstatement
g;gement The breach ofa repayﬁen{ mgta;emeg agreement by the employ er shall eonstitute
by T capplieatic snall render the reapplication
gg!ggatmn for remstatemen and reinstatement of the employer void and of no legal effect and
the employer shall be denied the benefits and protection of the Act effective from the date that such
employer's account originally became delinquent; except that, the account of the emplover shall be
credited for any amounts paid by the employer. Nothing in this section shall apply to any other type
of collection method under the Act or this rule.

§85-11-14. Administrative Hearings.

+4+r All administrative hearings conducted pursuant to this rule will be held in accordance
with the provisions of W. Va. Code, §29A 5-1, et seq., and w1th the provisions of tbi-s—seeﬁerﬂ
Procedural Rule, Bureau mpl ent Programs, W 0 nsation Division

C.S.R. 7, Rules for Selected Hearings. o



















31

§85-11-15. Interest.

15.1. Any and all payments unpaid on the date on which due and payable, as prescribed by the

eenma—.rss-reﬁer- dwmgg, shall meedlately begm beanng interest, &Pﬂ&e—rﬁ-ﬁe—e-f—&‘ﬁe—pefeelﬁﬁge-pe—]ﬂfs

Interest shall be compounded quarterly until payment plus accrued interest is recelved by the
commtsstoner: division; except that future interest for reinstatement agreements shall b
alculated and provided at 2 sim l ate of mtere ?%ﬂs—m%efest—m%e—shai-l—beﬂﬁ—effeet—fer-ﬂ&e

Sﬁ-bseeﬁeﬂ- Interest coIlected pursuant to this subsectxon shall be pald into The Fund.

15.2. Notwithstanding the provisions of subsection 15.1. of this rule, in no event shal]i the rate
of interest charged a political subdivision of the state or a volunteer fire department exceed ten
percent per annum.

§85-11-16. Clearance of Backlog.

16.1. Any employer which was or became delinquent or in default in the pavment of any sum
owed or report due under the Act or the various rules promulgated by the commissioner prior to
July 1, 1989, and which was not previously notified of that delinquency or default by the
eommissioner division shall receive the initial notice of that delinquency or default within sixty (60)
days of the eemmissioner's division’s becoming aware of that delinquency and the emplover who
is so notified shall have thirty (30) davs after notice in which to cure such delinquency without

tort v su efault without commencment of collection actions, except that lie

may be filed.

16.2. Any employer which was or became delinquent or in default in the payment of any sum
owed or report due under the Act or the various rules promulgated by the commissioner prior to July
1, 1989, and which was previously notified of that delinquency or default by the eemmisstoner
division shall now be pursued for the payment of the sums owed or the report due under the
provisions of this rule. All employers receiving a notice under subsection 16.1. of this rule shall also
be pursued for the payment of the sums owed or the report due as in each case the type of notice
requires.

16.3. Ineach instance described in subsections 16.1. and 16.2. of this rule all interest, penalties,
claims leosses; benefits and other calculations shall begin with the dates upon which the
delinquencies or defaults actually occurred and without regard to the other provisions of this section.
In addition, the losses of the benefits and protectiens protection of the Act, as well as the incurring
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of spesiat liabilities under the Act by a delinquent, defaulted; default or terminated employer, shall
also be determined as if this section 16, were not in place.

§85-11-17. Criminal Penalties.

In addition to all other remedies available to the eemmisstener division under this rule or as
contained in the Act, the eommissterer division may elect to request prosecution of any person,
firm, partnership, association, er corporation or other entify who violates any part of the Act in
accordance with W. Va, Code, §23-1-16. Notice should also be taken of the provisions of
subsections 3.4.f,, 5.2., and 12.3.b. of this rule for other specific provisions concerning criminal
penalties. i : - : N

§85-11-18. Freedom Of of Information Act.

Pursuant to the Freedom ©f of Information Act, W. Va. Code, §29B-1-1, et seq., all of the
evidence and records submitted during a hearing or as part of a stipulation, except insofar as te those
records contain confidential medical information or other information confidential to a2 Fund
claimant or employer subscriber, or other person ntity, shall be subject to public inspection
and copying; except that, if under the rules of evidence certain testimony or documentary evidence
may be deemed confidential and placed under seal, then upon such a ruling by the hearing officer,
such testimony or documentary evidence shall not be disclosed. If the confidential information
cannot be excised from a record, then the record as a whole will be deemed confidential; however,
the eemmissiener division shall release in its place a statement explaining in detail the basis for the
withholding of the record.

§85-11-19. Severability.

If any provision of this rule or the application thereof to any entity or circumstance shall be held
invalid, such invalidity shall not affect the provisions or the applications of this rule which can be
given affect without the invalid provisions or application and to this end the provisions of this rule
are declared to be severable. '
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85 C.S.R. 11 - Enforcement of Reporting and Payment Requirements:
Comment Period, Comments, Responses to Comments and
Amendments to Proposed Rule and Reasons Therefore Resulting From Comments

The comment peried ended on February 29, 1996, at 4:00 o'clock p.m. The public
hearing was held on February 15, 1996, at 10:00 o’clock a.m. Oral comments were heard and
recorded at the public hearing. All written comments were received or deemed delivered prior to
the end of the written comment period.

Oral comments, Responses and Resulting Amendments:

Comment: At public hearing on February 15, 1996, the Chairman and a Member of the
Compensation Programs Performance Council stated that there is a need to limit an employer’s
eligibility for repeated reinstatement agreements. It was stated that some default employer’s file
application for reinstatament to obtain good standing eligibility for bidding on projects or for
contractor’s licenses or mining permits, etc.; enter into a reinstatement installment repayment
agreement; void the reinstatement agreement by failing to make timely payments of installiments
or current premiums; and, then, repeatedly repeat the process. It was suggested that
reinstatement be limited to a prescribed number of times by the rules. (See pages ¢ through 12 of
the transcript of the hearing for the entire comments.)

Response: Mr. Randall B, Suter, Counsel, responded contemporaneously at hearing to
each of the comments and stated that the Series I (now proposed to be renumbered 9) rules
would provide, more appropriately, for standards and restrictions on eligibility for repeated
reinstatement agreements. Responses to his comments indicated agreement that these standards
and restrictions should be a part of Series I rules.
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Reason and Amendment: However, these comments prompted a review by the preparer
of the Series 11 rules. It was found that the rules could be written more clearly on the subject of
Applications for Reinstatement at §85-11-13, by providing more of the statutory language from
§23-2-5, W, Va. Code, regarding the Division’s discretion to refuse to enter into a reinstatement
agreement with an applicant employer. §85-11-13 is amended by adding a new subsection as
follows and by renumbering Subsection 13.6. as 13.7.:

13.6. In ition. entrv into instate agr t is disgretio

as otherwise provided for by this Code.

Comment: Following the public hearing, John H. Kozak, Director, Legal Services
Division, West Virginia Bureau of Employment Programs, stated that the provisions for
administrative hearings which are embodied in this rule at §85-11-14, have been duplicated in
Rule, 85 C.S.R. 7, Rules for Selected Hearings, effective May 6, 1996. He stated that this
duplicity would be redundant becauss Rule, 85 C.S.R. 7, is applicable to the hearings provided
for in Rule, 85 C.S.R. 11. He requested that the provisions for hearing at §85-11-14, be amended
by removing such provisions and making new provisions for hearing rules by making reference
to the applicable Rules for Selected Hearings at 85 C.S.R. 7.

Response: A compariscen of the provisions discloses that they are substanitially the same
and that the purpose for hearing rules in 85 C.S.R. 11, would be served by the hearing rules at 85
CSR.7.

Reason and Amendment: To avoid redundancy of provisions in 85 C.S.R. 11 and in 85
C.S.R. 7. Section §5-11-14 is amended by deleting its subsections numbered 14.2 through 14.31
and deleting the numbering for Subsection 14.1 and by amending that subsection as follows:

41 All administrative hearings conducted pursuant to this rule will be
held in accordance with the provisions of W. Va. Code, §29A-5-1, et seq., and
with the provisions of Procedural Rule, Bureau of Employment Programs,
Workers” Compensation Division, 85 C.S8.R. 7, Rules for Selected Hearings.

Written Comments, Responses and Resulting Amendments:

A. Timothy E. Huffman, Esquire, Jackson & Kelly, Afttorneys at Law, Charleston,
West Virginia:

Comment: §835-11-2.5.b. The proposed changes to the existing rule would attach defauit
liability to an emplover, for the failure to subscribe to the Fund prior to the first date of
employment of any employee, without notice of such defzult or the right to cure the same.




Attachment of such “default”™ liability, without notice of the existence of such liabilitv and the
steps necessary of cure the same, would be unfair to any new emplover. A better course of
action would be a provision that would allow appropriate notice and a period within which the
default may be resolved before the attachment of any penalty.

Response: §23-2-8, W. Va. Code, has provided, since 1974, that, as a matter of law, any
employer who is required to subscribe to and pay premiums into the workers’ compensation fund
and who does not do so as required by the W. Va, Workers’ Compensation Act, Chapter 23, W.
Va. Code, shall be in default. Notice of the existence of delinquency and default lizbility is
deemed, as a matter of law, to be known by the employer. No one has the authority to amend the
clear and express language of the statutory law by rule. The addition of §2.5.b. to the rules was
made merely for the purpose of conununication of information so as to advise emplovers of the
law, with more clarity.

Comment: §85-11-2.9.b.: The proposed addition of this section would expand the
definition of “employer” beyond the statutory definition of the same. The effect of such
expanded definition would be not only to dispense with the necessity of “piercing the corporate
veil™ before requisite liability would attach, but would also essentially attach criminal liability to
any “responsible person” for the failure of the corporate employer to mest its obligations under
the statute. Had the Legislature intended the definition of “employer™ to be as broad as proposed
in this rule, the same would have been addressed in the last revision of Code §23-2-1. The
expansion of the definition of “employer™ as proposed by this rule, is more appropriately the
subject of legislative action rather than promulgation of an exempt rule.

Response: In 1990, upon the recommendation of the Legislative Rule Making Review
Committee, the Legislature approved §85 C.S.E.11, which included a definition of “employer” at
Subsection 2.8. therein, which clarified the legislative intent of that portion of §23-2-5a(b), W.
Va. Code, wherein the Legislature had provided in 1974 that any default liability shall be a
personal obligation of the employer. Subsequently, in 1993, upon the recommendation of the
Legislative Rule Making Review Committee, the Legislature amended the 1990 rules at
Subsection 2.8. and added Subsection 3.9 (renumbered 3.10. in the currently proposed
amendments to §85 C.S.R.11). In the 1993 Acts of the Legislature, the Legislature also enacted
§21A-3-7(c), W. Va. Code, which exempted from legislative review future rules promulgated by
the Employvment Programs Performance Council. The proposed addition, Subsection 2.9.b., is
not an exempt expansion of the definition of “emplover” but, rather, is a clarification of the
meaning of the definition, enacted by the Legislature in Subsections 2.9 and 3.9 in 1993, of a
“responsible person” of the employer.

Comment: §85-11-3.9.c.: This section provides that neotice of default is unnecessary
prior to the initiation of any action by the Division to collect past due amounts. Such a provision
is contrary to West Virginia Code §23-2-5a (a).

Response: The provisions of Subsection 3.9.c. is not contrary but, rather, conforms to the
provisions of §23-2-5a(a), W. Va. Code, Subsection 23-2-5a(a), authorizes the commencement of
a civil action against an employer who defaults after due notice. Since default occurs after




delinquency and §23-2-5(c) provides for a notice of delinquency to be given prior to defauit and
requires that such notice explain the legal consequences of subsequent default, the §23-2-5a(a)
requirement for “due notice” prior to commencement of a civil action must refer to the notice of
delinquency and not to the notice of default. Furthermore, the provision for a notice of default at
§23-2-5(d) of the Code only requires notice of the method by which the employer may be
reinstated with the fund. However, as a matter of routine compliance with the requirement that a
notice of default be given, the Division gives such notice to the employer immediately following
default.

B. Michael Idleman, Director, Special Services, Employers Service Corporation,
Charleston, West Virginia:

Comment; §83-11-2.5.a.: We believe the first sentence should be rewritten as follows:
The failure by a subscriber or a self-insured emplover which has not made a payment as defined
in Section 2.12 or filed a policyholder payroll and premium tax report due by it under the
provisions of the Act, ...

Response: While this suggestion is a good and accurate one under current law and forms
policy, no amendment should be or need be made. The meanings of both payment and repert are
contained in the Act and the Rules. Future changes in law or forms, e.g., a change in the name of
the quarterly premium report, would require a change in the Rules to broaden the definitions if
the subsection’s terms were narrowed as suggested.

Comument: $§83-11-2.5.b.: We believe the first sentence of this section should be as
follows: The omission or failure by an employer to subscribe to and pay premiums into the Fund
and to comply with the requirements of the West Virginia Workers’ Compensation Act at
Chapter 23 of the West Virginia Code, and the rules promulgated by the Compensation Programs
Performance Council, ...

Response: Section 23-2-1(a), W. Va. Code, provides that the Division shall promulgate
rules. (Prior to the 1993 Acts of the Legislature, the Commissioner was charged with that
responsibility.) Section 21A-3-7(c) of the Code provides that the Compensation Programs
Performance Council shall review and approve, reject or modify rules promulgated by the
Commissionér, now the Division. ' '

Reason and Amendment: It is more correct to include within this subsection, language
which reflects the role of the Council in prescribing rules. §85-11-2.5.b. is amended in the first
sentence as follows:

b. The omission or failure by an employer to subscribe to and pay premiums into
the Fund and to comply with the requirements of the West Virginia Workers’
Compensation Act at chapter 23 of the W. Va. Code, and the rules prescribed by
the division and the Compensation Programs Performance Council, as
provided by the Code at §23-2-1(a) and at §21A-3-7 (¢), prior to the first date of
employment of any employee of the employer and thereafter, shall cause default
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to occur immediately prior to the moment of employment of any employee upon
the employer’s omission or failure to subscribe or comply by that time. Default,
as defined in this subsection, shall immediately, without notice as required by W.
Va. Code, §23-2-5, for delinquencies of subscribing employers, subject the
employer to all the penalties prescribed by law, including interest on unpaid
amounts, late reporting or payment penalty, penalty premium rate and other
penalties and collection actions prescribed by Code and Rule, including
particularly the penalty prescribed by W. Va, Code at §23-2-8, that is, the default
employer shall be liable to respond in damages at commeon law or by statute for
the injury or death of any employee, however occurring, without the benefit of the
common law defenses set forth in that section. This default may be cured through
the employer’s compliance with the Act and Rules. If the default employer has
not filed an application for coverage, the application must be filed. The
provisions at W, Va, Code, §23-2-5(f), are applicable to this default in providing
for restoration of the benefits and protection of the Act, prospectively from the
date of complete reporting and payment in full of the employer’s delinquency and
default liability or from the date of a complete filing of an application for
reinstatement with adequate reinstatement deposit.

Comment: §$85-11-2.5.b.: The second paragraph of this same section is overly harsh.
Past practice has been that the Workers’ Compensation Division would allow a new employer to
file their application within 30 days from the date they first had employees without considering
that account to be in default. We have no problem with the Workers’ Compensation Division
charging an employer interest on the initial deposit that should have been submitied prior to the
company having coverage. However, we feel it is much too tough to consider this employer to
be in default. We understand that the Workers’ Compensation Division needs to collect interest
on the deposit, but to consider this emplover to be in default is overbearing In our opinion. We
ask that the Workers’® Compensation Division and the Compensation Programs Performance
Council allow all employers 30 days in order to file the Application of Coverage after they have
hired their first covered employee. If the employer does not file the Application for Coverage
within that 30-day period, then we agree the employer should be considered to be in default. Ina
perfect world, this should never happen. However, especially for small employers, obtaining
workers’ compensation coverage may be the last thing on their mind in trying to start up a new
operation. We feel the Workers” Compensation Division should encourage new employers
starting business in West Virginia, instead of hammering them for their oversight.

Response: Please see prior response to written comments of Timothy E. Huffman within
part A., regarding the same Subsection 2.5.b. Furthermore, past practice has considered the
emplover in default for late application because default occurs as a matter of law and the
determination of same is not within the discretion of the Division, its employees or the
Commissioner or other person. However, the Division has had a policy of permitting a grace
period of 30 days, including the date of first employment, from the imposition of any monetary
penalties which are provided by the Act for late reporting or payment. This policy is written in
the second paragraph of this Subsection 2.5.b.




Comment: §85-11-2.9.b.: On line 3 of this section, it refers to Section 3.9 of this rule.
The responsible person definition is actually found in Section 3.10 of this rule. We ask that you
correct this error.

Response: This reference to Subsection 3.9. is an error.

Reason and Amendment: The erroneous reference to Subsection 3.9. must be corrected
by referring to Subsection 3.10. in Subsection 2.9.b. as follows:

b. The term “employer” shall also mean, for the purposes of this rule’s
enforcement provisions at subsection 7.2. and sections 8., 9., 11. and 12., any
“tésponsible person” as defined in subsection 3-9- 3.10. of this rule, including
owners, partners, officers and employees who are required or who have the duty
under the Act, corporation law, or other applicable law, bylaw or rule to truthfully
account for and pay to the division, or to cause the same to occur, any premium
tax, premium deposit, interest, penalty or other payment required by the Act.

Comment: §83-11-2.12.: We recommend that vou delete “or any other applicable law™
on lines 2 and 3 of this paragraph. The term payment should be payments made on behalf of the
Workers® Compensation Act. To make this so broad to include any other applicable law is
unnecessary.

Response: It is necessary to define “payment” in terms of the Act and also in terms of
other law such as federal bankruptey law, state collections law and other law which may further
define the limits or constraints on the pavments due under the workers’ compensation law.

Comment: §85-11-2.13.: We feel the last half of the last sentence is unnecessary. We
recommend putting a period after the word “alike” and deleting the rest of that sentence. We feel
this language is too broad and unclear.

Response: The portion of the sentence following “alike” defines and explains the
implementation of the statutory provisions found at §23-2-9(c), (¢)(1) and (c)(2), W. Va. Code,
which provide that benefit pay orders issued to self-insured employers represent assessments of
premium tax. '

Comment: §85-11-2.15.: We recommend that you insert the word “proper” between the
word “the” and the word “payment” on line 4, and we further recommend that you delete the
language “at least equal in value to the workers’ compensation benefits” on line 3.

Response: The language which was recommended to be changed is the l_anguége of the
statutory provisions at §23-2-9(2)(1)(A) and (B), W. Va. Code. No authority exists to amend this
statutory declaration.




Comment: §85-11-3.3: We recommend that you add an additional sentence to this
section. The sentence would be as follows: If not met, the employer will have 30 days from the
receipt of such notice to cure the delinquency.

We know that for the quarter ending September 30, 1995, the Workers® Compensation
Division did not meet the statutory requirements of notifving employers of their delinquency
within the 60-day time frame stated in the law. The Division did give employers until January
13, 1996, in order to resolve their delinquency before they went into default. However, the
regulations need to allow for this type of event happening in the future.

Response: Section 23-2-5 (b), W. Va. Code, provides for at least thirty days after the
notice of delinquency is given in which the employer may file the report or make the payment, or
both, as required to cure the delinquency, to avoid default. This is provided by the statutory
requirement that the employer must, after notice of delinquency, cure the delinquency by the end
of the quarter after the end of the quarter for which the delinquency occurred. Since the
Legislature provided for notice of delinquency to the employer within 60 days of the delinquent
quarter’s ending, the Legislature intended that the employer be given at least thirty days in which
to cure the delinquency to avoid default. No express provision was made for situations in which
the Division did not discover the delinquency until after sixty days after the end of the quarter for
which the employer is delinquent or in which the Division did not give the notice for another
reason. .

Reason and Amendment: To effect the intention of the Legislature that at least thirty
days notice be given by the Division and to inform employers of the method of application of
such legislative intent by the Division, the proposed rules are amended at §85-11-3.3,, as
follows:

3.3. Notice of delinquency. -- Within sixty (60) days of the end of each quarter,
the division shall, in writing, notify all delinquent employers of their delinquency
and the reason therefor. In anv event when the notice of delinguency must be
given at a later time because the delinquency is discovered later or it is
i that the Divisi i ithin six

notice shall provide for thirt;f 130)_da‘§ wiihin which the emplover may cure

the delin v before default cur.

Comment: §85-11-3.4.f. We feel this entire section can be deleted as the fines or
imprisonments are stated in the Workers” Compensation Law under Section 23-1-16. To repeat
the same penalties in these regulations is unnecessary.

Response: This statement is made in the rules to inform employers, who have not read
the statutory law, of the consequences of default and to better insure that the notice which is
given by the Division complies with the statutory requirements for the content of the notice.

Comment: §85-11-3.5.: . We feel this section should be rewritten as follows: Any
emplover which is required to subscribe to the Fund and which fails to cure a delinquency within




the time period provided by notice shall be in default and shall lose the benefits and protection of
the Act and shall incur additional liabilities as noted below:

A. An employer which loses the benefits and protections of the Act shall be liable to
respond in damages at common law or by statute for the injury or death of any emplovee,
however occurring, sustained in the course of and arising out of employment.

B. The additional liabilities of an emplover include liability to its employees for all
damages suffered by reason of personal injuries sustained in the course of and arising out of
employer caused by the wrongful action, neglect, or default of the employer or any of the
employer’'s partners, officers, agent, or employees, while acting within the scope of their
employment and in the course of their employvment and also to the dependents of such employees
where death results from such personal injuries. The employer may also lose the right to assert
certain defenses during the course of a civil action brought by its injured employee or the
emplovee’s dependents to collect such damages.

Also, in Section C of that same section, the default actually would be effective as of 12
am., not 12 p.m.

Response: This subsection was written using the words and language of Sections 23-2-6
and 8 of the W, Va. Code. The commentor suggests that the phrase “sustained in the course of
employvment” be amended by adding “and arising out of” employment. The words and phrases
used in the proposed rule are those of the statute; which have clear legal meaning: and, which
have been interpreted and defined by the Supreme Court of Appeals of West Virginia in
numerous opinions.

Regarding the last comment about Subsection 3.5.c., the statute at §23-2-3(d) and (e) of
the Code merely refers to the effective time of default as being “midnight.”

Reason and Amendment: Although researched publications prove that “midnight” is
12:00 p.m., the use of 12:00 p.m. may confuse the reader. Since “midnight,” alone offers
absolute clarity of meaning, Subsaction 3.5.¢. is amended as follows:

3.5.c. The default liabilities described under subsection 3.5. of this rule are

retroactive to twelve—o’cleckpm—tmidnichty Midnight of the last day of the

month following the end of the quarter for which the delinquency occurs.

Comment: §85-11-3.8.: We feel that section should start by saying: Except as provided
in Subsection 2.5b, an employer who . . .

Response:  Subsection 2.5.b. provides no exception to the default status which is
discussed in Subsection 3.8. The subsection provides an exception for thirty days to the
imposition of penalties after the default status has occurred. Therefore this limited exception is
not relevant to Subsection 3.8.

Comment: §85-11-3.9.c.: We fezel this language is confusing and vague. Notice of
defzult should be given prior to taking any action against an employer. We would encourage you
to either clarify this language or delete it.




Response: The subsection is confusing. Subsections 3.9.a. and b. provide for notice of
default to all default employvers.

Reason and Amendment: To make the subsections understandable, Subsections 3.9.a, b.
and ¢. are amended as foilows:

a. After the delinquency and default of a subscriber of self-insured employer, the
division shall notify the default employer of the methods by which the emplover
may be reinstated and restored with the Fund 1o the benefits and protection of the

Actz through a notice of default.

b. After the default of a non-complying employer, as defined in subsection 2.5.b.
of this rule, upon discovery of the occurrence and the name and address of the
employer, the division shall notify the default emplover of the methods by which
the employer may be reinstated and restored with the Fund to the benefits and

protection of the Act- through a notice of default.

¢. Upon default, although notice of default is not required prior to the initiation
or commencement by the division of any action to obtain the emplover’s
compliance with the Act

the-employerg-foilure-to-subseribe-andto-comph—with the-Aet; notice of default
and aetee-ef intention to levy, as provided in subsection 12.1.f, shall be given
prior to any action of distraint or levy upen personal property of the emplover or a
responsible person.

Comment: §85-11-3.10.: This section is too broad and too vague. To go after the
officers or owners of a corporation seems to be appropriate. However, to go after a bookkeeper
because the company does not have the money to pay is wrong. We would encourage you to
alter this section accordingly.

Response: Please see prior response to written comments of Timothy E. Huffman within
part A., regarding the same Subsection 3.10. Furthermore, this subsection is ¢lear in its meaning
and statement of who may affected by its provisions. A bookkeeper will not become personally
responsible or liable for any sum merely because the employer does not have the money to pay
the sum due to the Division.

Comment: We also note that several sections of these regulations continue to mention
claims losses as being the responsibility of a defaulted employer. We felt the Workers’
Compensation Division had eliminated claims losses by law changes in 1993. We would
encourage vou to delete all references to claims losses in these regulations.

Response: “Claims losses” is not written in these proposed rules. In Subsections §85-11-
8.1. and 9.1., the words “claims losses” were amended to the words “claims benefits.” These two




references are references to liabilities which a self-insured emplover may incur, either as a
condition to becoming self-insured or, upon default while having self-insured status.

C. Randall B. Suter, Esquire, Counsel, Legal Services Division, West Virginia
Bureau of Emplovment Programs, Charleston, West Virginia:

Comment: Please note , the grace period information cited in 85 CSR 11 [85-11-2.5.b.]
as appearing in 85 CSR I - will not be appearing at that location but will appear - to the best of
my knowledge - in a new rule entitled Underwriting (probably at 85 CSR 9).

Response: In the proposed rule, §85 C.S.R. 9, the “grace period” provision is printed at
Subsection 83-9-3.5.a. Since the new §85 C.S.R. 9 has not become effective and is subject to
amendment through public comument prior to final review, approval and filing with the Secretary
of State the reference to 85 C.8.R. 1 or by amendment, to §85 C.S.R.9, in this proposed rule,
§85-11-2.5.b., is either erroneous or premature, or both.

Reason and Amendment: The reference to §83 C.S.R.1, in Subsection 85-11-2.5.b., is
gither erroneous or premature, or both; and, therefore, Subsection 2.5.b. is amended as follows:

b. {1) The omission or failure by an employer to subscribe to and pay premiums
into the Fund and to comply with the requirements of the West Virginia Workers®
Compensation Act at chapter 23 of the W. Va. Code, and the rules prescribed by
the division, as provided by the Code at §23-2-1 (a), prior to the first date of
employment of any employee of the emplover and thereafter, shall cause default
to occur immediately prior to the moment of emplovment of any employee upon
the employer’s omission or failure to subscribe or comply by that time. Default,
as defined in this subsection, shall immediately, without notice as required by W.
Va. Code, §23-2-5, for delinquencies of subscribing employers, subject the
emplover to all the penalties prescribed by law, including interest on unpaid
amounts, late reporting or payment penalty, penalty premium rate and other
penalties and collection actions prescribed by Code and Rule, including
particularly the penalty prescribed by W. Va. Code at §23-2-8, that is, the default
employer shall be liable to respond in damages at common law or by statute for
the injury or death of any emplovee, however occurring, without the benefit of the
commeoen law defenses set forth in that section. This default may be cured through
the emplover’s compliance with the Act and Rules. If the default employer has
not filed an application for coverage, the application must be filed. The
provisions at W. Va. Code, §23-2-5(f), are applicable to this default in providing
for restoration of the benefits and protection of the Act, prospectively from the
date of complete reporting and payment in full of the emplover’s delinquency and
defzult liability or from the date of a complete filing of an application for
reinstatement with adequate reinstatement deposit.

(2) Default as defined in this rule is not affected or altered by the provisiens-eof
Rule—85-C5-Re"-presiding provisions for a grace period, for the first thirty (30)
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days from and including the date of employment of any employee; except that, if
the employer files the application and deposit within thirty (30) days from the first
date of employment, the employer may avoid the imposition of interest on
pavments unpaid when due, penalty premium rate, late reporting or payment
penalty or other monetary penalties which may be imposed under law by the
division for the emplover’s omission or failure to file an application for coverage
and premium deposit prior to the first date of employment of any employee.
Therefore, the provisions of W. Va. Code, §23-2-8, regarding civil liability for the
injury or death of an employee, are not affected or altered by provision for such
grace period. Furthermore, according to the exception set forth in the last
sentence of W. Va. Code, §23-2-1 (h), regarding coverage of sole proprietors,
partners and corporate officers, notwithstanding the provision for a grace period
from the imposition of certain other stated penalties, no sole proprietor, partner or
corporate officer who may be lawfully elected out of mandatory coverage under
subsections {g) and (h) of W. Va. Code, §23-2-1, may be afforded any benefits of
coverage if injured within such thirty day grace period or thereafter until actual
subscription occurs through application for coverage prior to the date of injury of
such person. ' :

D. Henry C. Bowen, Esquire, Executive Secretary, West Virginia Self-Insurer’s
Association, Charleston, West Virginia:

Comment: §83-11-2.5.b.: The Association recommends that the first sentence should be
rewritten to reflect that default may occur when an employer does not comply with the
requirements of the West Virginia Workers’ Compensation Act and the “rules promulgated by
the Compensation Programs Performance Council,” not the “rules prescribed by the Division.”

The Association recommends that the Division strike the proposed second paragraph of
this subsection. The proposed language does not allow new employers a 30-day grace period to
file an application of coverage after they hire their first emplovee. This is unnecessarily
inflexible and intolerant. Unfortunately, due diligence does not always include through Workers’
Compensation rule consideration. The proposed language is counter to past practice followed by
the Division in which it would allow a new employer to file their application within 30 days from
the date it first hired an employee without considering the emplover to be in default. The
Association urges that the past practice be continued. Allowing the 30-day grace period provides
any new employer with the flexibility to address start-up issues and priorities in an efficient
manner; of course, filing an application for coverage timely must be of the utmost priority of any
new emplover. The Division should strive to work with new employers to facilitate voluntary
compliance, and the Association urges this change as a positive change to avoid unnecessary
hardship on new businesses.

Response: In response to the first paragraph of the comments regarding Subsection

2.5.b., please see in part B., Response, Reason and Amendment to this subsection made in
response to the comments of Michael Idleman, regarding this subsection.
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In response 10 the second paragreph of the comments regarding Subsection 2.5.b., the
language does provide for a thirty day grace period which follows exactly the past policy of the
Division. Furthermore, please see prior responses to written comments of Timothy E. Huffman
within part A. and of Michael Idleman within part B., regarding the same Subsection 2.5.b.

Comment: §85-11-2.9.b.: Because this expanded definition of emplover affects the
substantial rights or obligations of the parties to the employment contract, the definition should
not be given retroactive application. The Association recommends that specific language
precluding retroactive application be added to this subsection.

The Association believes that the proposed language, which includes that any
“responsible person” as defined in subsection 3.9 (presumably, the Division means 3.10) of the
Rule will be deemed an “employer” for the purposes of the enforcement provisions at Subsection
7.2 and Sections 8, 9, 11, and 12, needs further refinement by definition. For example, the term
“responsible person” as defined in Subsection 3.10 imposes liability on any person required o
truthfuilly account for and pay over to the Division premium taxes, etc., but willfully fails to
truthfully account for and pay over” the money. (emphasis added). This language may include a
bookkeeper or accountant whose job it is to pay bills, even when the employer may not have
sufficient funds to render full pavment. Relevant case law requires that for a responsible person
to be personally liable, there must be willful of grossly negligent wrong-doing on the part of the
employee. €. exr ichar v, Mc n& umber any, [nc., 449 S.E.2d
71 (W. Va. 1994). Of course, those emplovers who wilifully and wrongfuily evade obligations
to the Division should be subject to personal liability for default, but the language in this
subsection should clearly clarify and insulate from liability those employer representatives who
cannot tender pavment in full because of insufficient funds.

Response:  Subsection 2.9.b. was added to more fully communicate, within the
“definitions” subsections of the Rule, the meaning given to “emplover” through Subsection 3.10.
and §23-2-5a, W. Va, Code, when read together, by use of a succinct definitional statement
which informs that a “responsible person” may be an owner, partner or officer, as well as an
employee, who has the duty under the law to cause the payment to be made to the Division; and,
by referring the reader to Subsection 3.10. for a reading of the complete provision which defines
“responsible person,” which was provided by the Legislature in 1993, and which was the subject
of the Supreme Court of Appeals of West Virginia’s decision in the McCompton & Son Lumber
Company, Inc. Case cited by the commentor. The Court in M¢Compton limit the retroactive
application of Subsection 3.10. by the Division.

Comment: §85-11-2.13: The Association notes that the expanded definition of premium
and premium tax is appropriate up to and including the first half of the last sentence. However,
the Association recommends that the last half of the last sentence is overly broad, unclear and,
therefore, unnecessary. We recommend that the definition should end after the word “alike.”

Response: The portion of the sentence following “alike” defines and explains the
implementation of the statutory provisions found at §23-2-9 (¢}, (¢)(1) and (¢) (2), W. Va. Code,
which provide that benefit pay orders issued to self-insured employers represent assessments of
premium tax.
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Comment: §85-11-2.15.: The Association believes that the term “self-insurer” and “self-
insured” is properly defined as “an emplover who has applied for permission to elect and
thereafter has elected to maintain its own benefit fund or system of compensation to ensure the
proper payment of benefits to its injured employees and their dependents.” The Association
recommends that the proposed language “in amounis at least equal in value to the workers’
compensation benefits provided by law in order to be paid under the provisions of the Act”
should be struck. :

Response: The language which was recommended to be changed is the language of the
statutory provisions at §23-2-9 (a)(1)(A) and (B), W. Va. Code. No authority exists to amend
this statutory declaration.

Comment: §85-11-3.3, and 3.4.: The Association believes that the language of these
sections imply that the employer wiil have 30 days from the receipt of the Notice of Delinquency
to cure any delinquency before it is deemed in default. In the past, the Division has not met its
obligation to notify timely delinquent employers of their delinquencies within 60 days of the end
of each quarter, thereby narrowing or eliminating the 30-day window. The Association
recommends that the language of these subsections expressly provide that employvers may cure
the delinquencies within 30 days after receipt of the notice of delinquencies.

Response: Please see prior Response, Reason and Amendment made in response to the
comment of Michael Idleman within part B., regarding the same Subsection 3.3. -

Comment: §85-11-3.4.f.: The Association believes this section is unnecessary, as the
same language is provided in the statute at W. Va. Code §23-1-16. Therefore, it would appear it
is unnecessary to reiterate the statutory provision.

Response: This statement is made in the rules to inform employers, who have not read
the statutorv law, of the consequences of default and to befter insure that the notice which is
given by the Division complies with the statutory requirements for the content of the notice,

Comment: §85-11-3.5.a. and b.: The Association believes that references to injuries
sustained “in the course of employment” should be changed to “in the course of and arising out
of emplovment,” as such language is consistent with statutory and case law.

Response: This subsection was written using the words and language of Sections 23-2-6
and 8 of the W. Va. Code. The commentor suggests that the phrase “sustained in the course of
employment” be amended to add “and arising out of” employment. The words and phrases used
in the proposed rule are those of the statute; which have clear legal meaning: and, which have
been interpreted and defined by the Supreme Court of Appeals of West Virginia in numerous
opinions.

Comment: §85-11-3.5.c.: This subsection indicates 12 o’clock p.m. is “midnight;”
however, midnight occurs at 12 o’clock a.m.
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Response: Please see prior Response, Reason and Amendment made in response to the
comment of Michael Idleman within part B., regarding the same Subsection 3.5.c.

Comment: §85-11-3.8.: The Association recommends that this subsection bégin with the
phrase “except as provided in subsection 2.5.b.”

Response:  Subsection 2.5.b. provides no exception to the default status which is
discussed in Subsection 3.8. The subsection provides an exception for thirty days to the
imposition of penalties after the default status has occurred. Therefore this limited exception is
not relevant to Subsection 3.8.

Comment: §85-11-3.9.1.: The Association suggests that the proposed language that
allows the initiation or commencement by the Division of any action necessary to obtain the
employer’s compliance with the Act and payment of any amount due to the Fund prior to
providing the employer with a Notice of Default is objectionable. The Association believes that
this language is unfair and violates a notion of due process. The very purpose of a Notice of
Default is to provide the default employer notice of its status with the Fund and of the methods
by which it mayv be reinstated or restored with the Fund to the benefits and protections of the Act.

Response: Please see prior Response, Reason and Amendment made in response 10 a
comment of Michael Idleman within part B., regarding the same Subsection 3.9.c.

Comment: §85-11-3.10.. Please refer to our comment to Subsection 2.5.

The Association recommends the adoption of a new subsection, designated Subsection
3.11. The Association believes that the Division should recognize and acknowledge by rule its
responsibility to process requests in a timely manner, just as it expects employers to respond
timely to its proper demands. This provision will, of course, result in increased voluntary
compliance by employers with both the reporting and payment requirements of the West Virginia
Workers” Compensation Act. Specifically, the Association recommends the addition of the
following language:

If an employer makes a request for a classification change, a deposit reduction, a

refund of excess deposits, or a premium tax rate review, the Division shall

respond to the employer of its agent within 30 days of receipt of the request.

Failure to timely respond to or process the request shall preclude the Division

from imposing interest on amounts due and owing to the Division during the time

the request is pending. If the Division fails to respond within 30 days of the

emplover’s request and monies are due and owing to the employer, the Division

shall pay interest to the employer subsequent to the expiration of the initial 30-day

period.

Response: Section 23-2-5 (b), W. Va. Code, provides, as a matter of statutory law, that
“[nlo employer will be declared delinquent or be assessed any penalty therefor if the division
determines that such delinquency has been caused by delays in the administration of the fund.”
This provision provides the protection for employers which is sought by the commentor in the
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first two sentences of his recommended new subsection 3.1.. The last sentence of the
recommended new subsection cannot be promulgated as it would be unlawful becauss the
Legislature has not provided for, nor granted any authority to the Division to provide for, the
payment of interest on amounts due to an employer.

Comment: §85-11-5.2.: The Association suggests that the proposed language added to
this subsection may be legally incorrect. The proposed language provides that the Notice shall
inform the emplovees “that the default employer is liable to its employees for injury or death,
both in workers’ compensation benefits and in damages at common law or by statute in a civil
action in court.” (emphasis added). To the contrary, default renders the employer “liable to their
employees for all damages suffered by reason of personal injury sustained in the course of
emplovment caused by the wrongful act, neglect or default of the employer ... . See, W. Va,
Code §23-2-8 (emphasis added). The proposed language implies that there is strict liability
placed upon the employer on default, when in fact, fault of the employer must be proved by the
claimant to recover in a civil action. The Association urges that this section be rewritten so as to
avoid the misleading nature of this subsection as it is presently drafted.

Response: The language used in this subsection is the language used by the Legislature
in §23-2-5(h)(3), W. Va. Code, in providing for the notice to employees of the default of their
emplover. That statutory provisions. when interpreted properly, provides the words “is liable”
and qualifies those words with the words “in damages at common law or by statute.” “In
damages” has the definite legal meaning that a person harmed by the fault or negligence of

another must bring a civil action with cause of action proven by adequate evidence of negligence,

The language suggested by the commentor, taken from §23-2-8, W. Va. Code, has the same
meaning as the language provided by the subsection which provided for the relevant notice, §23-

2-5 (h)(3).

Comment: §85-11-7.1.: The Association recommends that the phrase “claimed to be” be
deleted as the language places too little a burden on the Division. In fact, the Division should be
required to objectively prove the amounts owed.

The Association strongly believes that it is wrong for the Division to charge interest on
debts owed by employers, but to not pay interest when it owes money to employers. The
Association urges that the proposed language setting forth such an unbalanced system should be
stricken from these rules.

Response: The amount of premium tax, interest and other penalties, if any, assessed to
the employer for payment are the result of an audit of the account. If the audit produces an
incorrect assessment, it is because the employer has not reported or reported properly, the gross
wages and premium due and, neither has the payment been made or made properly. The amount
claimed by the Division to be due is the amount assessed by the Division after audit. The Act
provides at §23-2-17, W. Va. Code, and these Rules provide in Subsection 7.1.a. administrative
recourse which the employer may use to correct the assessment. An employer will not be
required to utilize §23-2-17 and §85-11-7.1.a., to correct an error caused by necessary estimation
of the liability, when the employer is forthcoming with quarterly gross wages reports which
accurately show the actual gross wages of the employees and the payment of the calculated
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premiums, within the time provided for the curing of the delinquency. Regarding the comment
about paying interest on an amount due to the emplover, please see the previous response to this
commentor within this part D. At comment on $85-11-3.9.c.

Comment: §83-11-9.1.: Please see our comment to Subsection 2.9.

Response: Please see prior response to this commentor in this part D., regarding the
comment about Subsection 2.9.

E. Finance Committee, Compensation Programs Performance Council, Charleston,
West Virginia:

Comment: §83-11-3.4.a.: Upon meeting to review and recommend changes in proposed
Rule, §85 C.8.R. 11, or to recommend approval, as written, of the rule by the Compensation
Programs Performance Council, the Finance Committee recommended amendment of Subsection
3.4.a. to cause its language to be consistent with the language of Subsection 3.3.

Response; The language of Subsection 3.4.a. was inconsistent with that of Subsection
3.3. as a result of previous amendment to Subsection 3.3.

Reason and Amendment: To cure the inconsistency between those subsections,
Subsection 3.4.a. is amended further, as follows:

a. A demand that the employer cure its failure before the end of the third month
following the end of the preceding quarter if t otice_of deli ency wa
not given fimelv within sixty (60) days of the en th er which th
inquency oc ed, within thirtv av e notice of delinquency and
a staternent that failure to cure the delinquency will result in the automatic default

or termination of the employer at the end of the-third-menthfoleowing the-end-of

the-preceeding guarter the period provided by notice and by law curing the
delinguency but that such default emplover’s liability under the Code shall

e retroactive to_midnicht e last dav the m lowing the en
the rter other interval, for which the inquency occu

Compensation Programs Performance Council
WV Bureau of Employment Programs

By: M”Wv\

LA N . }
Andrew N, Richardson, Commissioner
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MR. EPPS: I would then like to call the public
hearing to order on the Enforcement of Reporting and
Payment Requirements proposed rule, and Randy, would you
like to speak to that?

MR. SUTER: I will note that my name is Randall
B. Suter. I work on behalf of the Bureau of Employment
Programs, Legal Services Division. I think the B, this
morning, Randall B. Suter, stands as Plan B. Richard
Stephenscn was the individual who had drafted the
particular revisions to this rule and after the
implementation of the public hearing, the bankruptcy judge
scheduled him in court this morning.

The rule title is the Enforcement of
Reporting and Payment Requirements. There’s a two-fold
purpose to this particular rule, and this is an old rule by
the way and we’re only implementing the particular changes
that have occurred as a result of the 1995 legislation and
changes that were necessary as a result of experience to
interpret, strengthen, beef-up the rule where necessary.
So, there have been significant changes but many of the
provisions will stand as they are.

If you’ll notice, and probably the best

outline of this is the summary of proposed changes, the
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1995 legislation -- that would be a couple pages dcwn in
your package. The primary changes with regard to simple
name changes, for example, "Commissioner" has been referred
to now as "Division;" "premium" is now "premium tax;"
"executive secretary" or "secretary" is now "executive
director." There were some of those changes that were
occasioned by the 1995 legislation, and you’ll find them
throughout the course of the rule.

The rule consists of 19 sections.
Beginning with Section 2.5, there is an enhancement -- I‘m
skipping over some of the smaller changes, but there is an
enhancement at 2.5, on Page 2, with regard to the term
"default." You’ll note it’s a and b now on Page 2. A is
pretty much what it was before. B is for an initial
failure to comply with Workers’ Compensation laws, and
before you had to basically fail to comply once you had
implemented business. This is the preemption where an
individual just never files, and that’s a clarity point in
the rule.

If you’ll note the provisions of 2.%, the
term "employer," that has been enhanced to include any
responsible person. That is pretty much in conjunction

with some of the recent case law that -- and it’s not out
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of line with what the Tax Department currently does with
regard to people who are responsible for paying over those
types of money. They can be held individually accountable,
and I think that’s a significant change.

The provisions of 3.4 beef-up the
reguirements of the contents of the Notice of Delinguency.
Some of this again is informational and for the benefit of
the staff at Workers’ Compensation to provide additional
information to the empleyers as to what may or may not
happen to them as a result of their delingquency or default.’

3.8, it talks about default without
delingquency. Generally, you think of one coming before the
other, and that’s most normally the case except if they’/ve
never filed to do business with us in the first place and
then it’s a little difficult for us to give them the proper
notification on delingquency. They are immediately in
default as of the day they start business if they never
tell us about it. That’s a little bit of a change there,
an enhancement strengthening provision. The reguirements
for Notice of Default are a little bit, as with the Notice
of Delingquency, are enhanced somewhat as you’ll notice on
Page 7.

There is another change at the provisions
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of 5.2, and it’s with regard -- and that’s on Page 8 --
with regard to the contents of notice to employees of
default employvers. That alsoc adds provisions where an
employer has been in noncompliance by never filing with
Workers’ Compensation and letting us know that they’re in
business, and what the requirements of such a notice to the
employees of a default employer might be.

If you’ll notice on Page 10 and 11, the
provisions -- I’m sorry, that would be 11 and 12, the
provisions of 7.2, and it comes generally under the heading
of "Methods of Collection of Payments and Enforcement,"
there is an enhancement at the bottom of Page 11, e, which
alsc provides as a remedy, and this again is more
informational to the staff, the ability and the duty to
nofify the Director of the Division of Envircnmental
Protection regarding those people that are in default with
regdard to their mine permits.

And there is also at the tep of Page 12
under "f" an additional remedy that involves the
notification of the prosecuting attorney with regard to any
criminal violations that might be involved. Again, this
was more informational to staff. It doesn’t create

necessarily new crimes. Those are taken care of with
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regard to the statute. This is merely a handy guide for

the staff to use with regard to the types of action they
may wish to take against the employer. Most of the changes
after that, up until Section 11, are fairly commenplace.

The provisions of 11.3, and that’s on Page
15, it indicates that the premiums due under the Workers’
Compensation previsions or premium taxes are special
revenue taxes and as a result they have a priority as tax
claims or administrative expense claims under the U.S.
Bankruptcy Code. We're trying to enhance that.

There is a case out there that says that
with regard to the Fourth Circuit. However, again, this is
informational, and the Fourth Circuilt is one circuit and
sometimes we find ourselves in other areas of the country
with regard to particular employers and other circuits may
have an interpretation. We would like it more as a cleanup
as"to what the statement of the law currently is.

In Section 14, most of the other changes
throughout are merely reiterations of what we’ve gcne over
up to this peoint in time. With regard to "Administrative
Hearings" under 14.13, there is a provision put in there.
that if a party wishes to cross-examine the Fund’s actuary

or accountant the party shall bear the travel expenses for
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that party and pay for their preparation of witness time
preparation and travel to and from. That is a change with
regard to at least the clarity of it.

With regard to most of the other provisions
of the particular rule, they again are reiterations of what
we’ve gone over before, and I really don’t have toco much in
the way of significant comment on that. And that pretty
well concludes what I have to offer. Hopefully, I can
answer guestions if Mr. Stephenson hasn‘t arrived yet.

MR. EPPS: Do any nmembers of the Council have any
gquestions of Mr. Suter?

(No response.)

MR. EPPS: I have one. As I understand, the
overall intent of this is the clean-up language to get the
terms correct and the second basic purpose is to make the
rule and have the rule conform with the provisicns of both
thé 1993 and 1995 Workers’ Compensation laws; i1s that
correct?

MR. SUTER: That’s correct,

MR. EPPS: What you’re saying is there’s no
policy change as a result of this rule. The rule merely
reflects the implementation of Workers’ Compensation law

r93/85.
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MR. SUTER: Yes, pretty much that’s the case. I
guess there may be a few exceptions to that but those are
enhancements or clarity with regard to what the Fund has
done in the past, you knew, how the treatment of
bankruptcy, for example, 1s handled.

COMMISSIONER RICHARDSON: Ifve got a guestion,
Randy. I'nm loecking at Page 24, 13.6. Is there any
provision made in the regulation limiting the ability of
employers to term repayment agreements? We have had a
problem from time to time in the past of a company agreeing
to a repayment agreement, agreeing to terms we thought were
generous or appropriate, avoiding that repayment agreement,
low and behold the staff agrees subseguently to another
repayment agreement and then perhaps yet another repayment
agreement. Is there anything that can be done to prevent
that? We’re trying to prevent it internally now. It’s not
alWays that simple to prevent, but it seems to me there
comes a peint where enough’s encugh.

MR. SUTER: There are some things that can be
utilized, I believe that needs done. I’ve given a lot of
thought to this. However, I have indicated -- I‘ve been
working on a draft of the first regulation and I have tried

to include in that particular regulation some comments that
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I've received from the staff of the Office of Employer
Accounts with regard to the ability of the pecple to have
reinstatement agreements and whether or not they should be
assessed additional sums of money as their up-front meoney
in a reinstatement agreement. It significantly enhanced
over, I think, it‘’s over one-half of a percent of their
payrell. So, if they would ge through -- and maybe there
are some legitimate reascons why a perscon may need a second
reinstatement agreement, but you’re certainly correct, cnce
you get beyond that, you start getting a third and fourth
and fifth or sixth reinstatement agreements then obviously,
to me at least, they’re not too inclined to repay the Fund
the sums that they owe them. So 1f the up-freont money
could be enhanced perhaps that might be one way to ...

COMMISSIONER RICHARDSON: Well, let me just say
that one of the ways firms have avoided the payment of
preémiums over the years was entering intc a repayment
agreement, aveliding it and when their hand was called,
entering into ancther repayment agreement. 2and I know
later this month there will be a consideration of some
behavior like by the Kanawha County Grand Jury.

So, I think that it would be worth your

while to take a long, hard look at this and see if there’s




10

11

1z

13

14

15

18

17

is

is

20

21

22

23

11

some way to -- I mean, you know, I understand circumstances
come up where you’ve made a commitment and then you can’t
meat the commitment but come on, some of these folks are
really Jjust trying to figure out a way to beat the systen,
and I'd like us to try to tighten that up some.

MR. TUCKER: Along those lines, Randy, do you
think there ought to be an "X" amount of number of times
that we can do that for an employer? I mean, you know, 1f
I get in trouble with a creditor that I have, you know,
they want to go along and work with me as long as --
they’1ll do that, you kKnow --

MR. SUTER: Up to a point.

MR. TUCKER: —-- up to a point but, you know.

They may have a fiduciary responsibility to, you know, say
"Well, you know, we went the extra mile with you. We’ve
extended everything we can do." I think that we need to
take a look to see what the feasibility is of putting a
limit to that. So the Commissioner’s absclutely correct,
there are people that can do that to the point that use the
law and the good graces of the Division, the humanistic
side of it, to their advantage because they don’t intend to
pay to start with and that’s just another way of prolonging

their -- arrive at their ability to pay. I think you need
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to locok and see from a legal standpeoint whether we can put
a .limitation on the number of times that the Division can
go to the well with an employer under that circumstance.

MR. EPPS: Any other guestions from the Council?

(No response.)

MR. EPPS: Thank you very much, Mr. Suter.
According to the attendance sheet and speakers’ list there
was no one that signed up to speak te this rule. However,
if there’s anybody in the room that would like to do so,
now is the time.

(No response.)

MR. EPPS: Any member of the Council want to
speak to the rule?

(No response.)

MR. EPPS: I’d like to remind everybody that this
is the only public hearing we will be having on this rule.
HoWever, written comment period will end on February 29th,
and again, as with the previous rule, any comments that are
received on this rule will be reviewed by the appropriate
committee of the Performance Council. The Performance
Council will amend the rules as we deem appropriate based
on those comments and our positions on it and then we will

vote on the rule. Before we adjourn this hearing,
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Commissioner, do you have a comment?

COMMTISSIONER RICHARDSON: Well, I Xnow on several
cccasions I‘ve heard folks express, as the lady on the
front row, that they would like to be put on the mailing
list for regulatory proposals and comments. Randy, stand
up again. If that is your desire, please let this
gentlemen know. He does an exceptional job of shepherding
along various regulatory proposals for the organization and.
we do not do as good a job as we need to do.on circulating
those proposals out to individuals on mailing lists and so
forth and we want to do a better job of that. 8o, if
you’ll let Randy know we’ll make a conscious effort to do
that and --

MR. SUTER: If you’ll provide me with a card or
something that’d be great.

COMMISSIONER: Yeah. Just so he’s got an address
and then we’ll begin building a better master file on that.
The second comment I want to make is, you know, these
proposals, these regulations are only as good as the input
we receive. We don’t want to operate in a vacuum. I'm
glad about the turnout today. This is probably the best'
turnout that we’ve had in a long time at one of these

public hearings. Isn’t it guys? But the fact is that we
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just have a few folks talk and we usually just get a few

written comments even on the most significant issues, and
these are very significant issues. And I think gentlemen
-- sir, your comments about concerns about small businesses
and your concerns about whether anybody’s got a vested
interest, so to speak, in these proposals, these are
legitimate points that we want to be able to take into
consideration as we continue to work to try to improve this
system.

I want to thank all of you for being here
but I don‘t want you to just sit there like . a knot on a
log. I hope you’ll forward any thoughts or comments that
you have in writing to the Division by February 29th.

MR. EPPS: 29th. Yes, it’s leap year. I have
one closing comment, sort of parallel with the
Comnmissicner’s. For those of you that may not know, the
Performance Council process in terms of promulgating rules
is that <~ the process we use pretty much universally now
is that the staff of the Division prepares the rule. We
have some discussion possibly on the rule but generally
speaking ocur committees do not review these rules before
they go out for public comment, and when we started ve

tried to do that. We found out that we went around the
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barn twice. The committees would agonize over these rules
and we’d get them all to where we thought they were pretty
nice and then we put them out for public comment and
you-all would come back and say, "You messed it up," and so
we’d have to go back and do it all over again, and we
decided that was kind of dumb.

So what we now do is we really put the rule
out pretty much as it was proposed by the staff and then we
take into account all the comments, and our committee work
relative to these rules occurs after, not before, your
comments._ . So as Commissioner says, they are very
important. Does anyone else have any comments to make?

(No response.)

MR. EPPS: If not, I declare the public hearing
adjourned. Thank you very much.
(Whereupon, the public hearing

was concluded at 10:58 a.m.)
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