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NOTICE OF AGENCY ADOPTION OF A PROCEDURAL OR INTERPRETIVE RULE
OR A LEGISLATIVE RULE EXEMPT FROM LEGISLATIVE REVIEW

AGENCY: Workers' Compensation Commission TITLE NUMBER: 85
CITE AUTHORITY:_W: Va. Code §§23-1-1a(j)(3), 23-2-1 et seq.

RULE TYPE: PROCEDURAL __________ INTERPRETIVE
EXEMPT LEGISLATIVERULE . X

CITE STATUTE(s) GRANTING EXEMPTION FROM LEGISLATIVE REVIEW
W.Va.Code §23-1-1a(j)(3)

AMENDMENT TO AN EXISTING RULE: YES - X_ NO

IF YES, SERIES NUMBER OF RULE BEING AMENDED: 1

TITLE OF RULE BEING AMENDED: Enforcement of Reporting and Payment Requirements

IF NO, SERIES NUMBER OF RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

THE ABOVE RULE IS HEREBY ADOPTED AND FILED WITH THE SECRETARY OF STATE. THE

EFFECTIVE DATE OF THIS RULE Is _Qctober 1, 2005

A, 4
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NOTICE OF A PUBLIC HEARING ON A PROPOSED RULE

Workers' Compensation Commission TITLE NUMBER: 85

AGENCY:
RULE TYPE: Exempt Legislative CITE AUTHORITY: W. Va. Code §§23-1-1a(j)}(3); 23-2-1 et seq.

AMENDMENT TO AN EXISTING RULE: YES_ X NO ____

IF YES, SERJES NUMBER OF RULE BEING AMENDED: _n__

TITLE OF RULE BEING AMENDED: Enforcement of Reporting and Payment Requirements

IF NO, SERIES NUMBER OF RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

June 23, 2005

DATE OF PUBLIC HEARING: TIME:

LOCATION OF PUBLIC HEARING: Rooms 207-209

Charleston Civic Center

Charleston, West Virginia

COMMENTS LIMITED TO: ORAL . —.., WRITTEN — , BOTH X~
T.J. Obrokta, General Counsel

COMMENTS MAY ALSO BE MAILED TO THE FOLLOWING ADDRESS:
Executive Offices

Workers' Compensation Commission
The Department requests that persons wishing to make 47 rkie LS. E.

comments at the hearing make an effort to submit written Charleston, WV 25304

comments in order to facilitate the review of these comments. Fax # (304) 926-5372

The issues to be heard shall be limited to the proposed rule.

J, A

Authorized Signature

ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL




Office of General Counsel

4700 MacCorkle Avenue, S. E.
Charleston, West Virginia 25304
Phone Number (304) 926-3423
Fax Number (304) 926-5441

aring @ Working West Virgi

Workers' Compensation Commission
Gregory A. Burton, Executive Director

May 18, 2005

The Honorable Betty Ireland
Secretary of State

State Capitol Complex

Building 1, Room W-157
Charleston, West Virginia 25305

Re:  Proposed Rule
Title 85, Series 11
“Enforcement of Reporting and Payment
Requirements”

Dear Secretary Ireland:

Please consider this letter to be my written approval for the filing of the above-noted
proposed Rule.

Pursuant to Senate Bill 2013, Second Extraordinary Session, 2003, the Workers’
Compensation Commission is established as a government entity separate from the Bureau of
Employment Programs. The Board of Managers of the Workers” Compensation Commission has
approved the enclosed 85 C.S.R. 11 for filing as a proposed rule of the Workers’ Compensation
Commission.

Thank you very much for your assistance in this matter.
Very truly yours,

4, BA

Gregory A. Burton
Executive Director

Enclosure

www.wvwce.org
An equal opportunity employer




FISCAL NOTE FOR PROPOSED RULES

Rule Title: Title 85, Series 11: Enforcement of Reporting and Payment Requirements

Type of Rule: X Legislative Exempt Interpretive Procedural
Agency Workers’ Compensation Commission
Address 4700 MacCorkle Avenue, S.E.

Charleston, WV 25304

1. Effect of Proposad Rule
ANNUAL FISCAL YEAR
INCREASE . | DECREASE: ™| '-CURRENT . | NEXT | THEREAFTER "
ESTIMATED TOTAL COST 0 0 0 0 N/A
PERSONAYI, SERVICES 0 0 0 0 N/a
CURRENT EXPENSE 0 0 0 0 N/A
REPAIRS & ALTERNATIONS 0 0 0 0 N/A
EQUIPMENT 0 0 0 0 N/A
OTHER 0 0 0 0 N/Aa
2. Explanation of above estimates:
Proposed changes since the last filing for this rule address the transition of
authority for enforcing employer reporting and payment regquirements of the Workers’
Compensation Commission (commission) for the period of time up to and including the
termination of the commission. The above estimates are based on the asgumption that
the rule changes become effective in the current fiscal year (FY’05). There should be
no significant change in the estimated costs associated with enforcing employer
reporting and payment requirements for the Workers’ Compensation Commission thru
12/31/05. After 12/31/03, subject to the governor issuing the proclamation set forth
in chapter twenty-three, article 2C of the Code of West Virginia that terminates the
Workerg' Compensation Commission, the employer reporting and payment requirements for
certain delinquent, defaulted and self-insured policies will be administered by the
Insurance Commission. As a result, costs related to these policies after 12/31/05
will be incurred by the West Virginia Insurance Commission.
3. Objectives of this rule:

This rule provides for the enforcement of reporting and payment requirements related
to certain delinguent and default employers. The payment obligations include amounts
due for premium taxes, premium deposits, penalties, interest, or other payments
required by the Act. It also establishes the process and requirements necessary for
defaulted employers to apply for reinstatement.




Rule Title: Title B85, Series 1l1: Enforcement of Reporting and Payment Reguirements

4. Explanation of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Government.

It is expected that the there will be no direct economic impact from the rule
changes.

B. Economic Impact on Political Subdivisions; Specific Industries; Specific groups of
Citizens.

It is expected that there will be no impact from the rule changes.

¢. Economic Impact on Citizens/Public at Large.

The rule changes will not have a direct economic impact on the citizens of West
Virginia.

cigles

Date:

Signature of Agency Head or Authorized Representative

4 ot

Gregory A. Burton
Executive Director, Workers’ Compensation Commission




SUMMARY OF PROPOSED RULE
STATEMENT OF CIRCUMSTANCES
TITLE 85, SERIES 11
Enforcement of Reporting and Payment Requirements

Pursuant to Senate Bill 1004, First Special Session, 2005, the Workers’
Compensation Commission may terminate. Thereafter, Workers’ Compensation
insurance in West Virginia will be provided through the successor to the Commission and
other private insurance carriers.

This rule is amended to address the termination of the Commission and to
transition the enforcement of this rule to the Office of the Insurance Commissioner. The
rule is also amended to strengthen provisions relating to guaranteeing the collection of
amounts due after litigation of the issues.



85CSR11
8-24-05 Draft

TITLE 85 SILE D
LEGISLATIVE RULES _,
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SERIES 11 oF STAFE

ENFORCEMENT OF REPORTING AND PAYMENT REQU[RE%

§85-11-1. General.

1.1. Scope. -- This rule implements the provisions of West Virginia Code, §§23-1-13 and 16; §§23-2-1,
1b, 14, 5, 5a, 5b, 5¢, 5d, 8, 9, 13, 14, 15 and 17; and §23-3-1,regarding the determination of delinquency and
default by employers; reporting and payment requirements; enforcement of compliance by employers with
reporting and payment requirements; and, collection of payments arising from those requirements and others.

1.2. Authority. -- West Virginia Code, §21A-2-6(D-&-6(2)- 821A-3-7b)-&He); §23-1-1 and §23-2-18,
Pursuant to West Virginia Code, 823+A-3-%e) §23-1-1a(j)(3), rules adopted by the Compensation-Programs
Performance-Council-and-the-Commissioner board of managers and the commission are not subject to
legislative approval as would otherwise be required under West Virginia Code, §29A-3-1, et seq. Public
notlce requlrements of that chapter and artlcle however must be followed Pufsuent—to-EnroHed«Gomm}ttee

1.3. Filing date. -- Juby23;-1996;
1.4. Effective date. -- August221996;

§85-11-2. Definitions.

2.1. As used in this rule, the following terms, words, and phrases have the meanings stated unless in any
instance where such term, word, or phrase is employed the context expressly indicates that another meaning is
intended.

2.2. The term "Act" or *West Virginia Workers’ Compensation Act” means the workers' compensation
laws of the state of West Virginia which are codified at chapter 23 of the West Virginia Code of 1931, as
amended.
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2.3. The terms "West Virginia Code,” “W. Va. Code” and “Code” mean the West Virginia Code of
1931, as amended.

2311 “Cormmssmn means the workers eombensatlon commtission created Dursuant to the provisions of
W. Va. Code §23-1-1.

2.5. The term "default" means either or both of the following:

a. The failure by a subscriber or a self-insured employer which has not made a payment or filed a
report due by it under the provisions of the Act and which has received a subsection 3.3. notice of delinquency
but has further failed to make the payment or file the report within the time period specified by the notice. For
the purposes of this definition, the employer may be a regular subscriber to the Fund or a self-insured employer
with the Fund and either an employer required to subscribe to the Fund or an employer electing to subscribe to
the Fund.

b.

(1) The omission or failure by an employer to subscribe to and pay premiums into the Fund and
to comply with the requirements of the West Vlrglma Workers’ Compensa‘uon Actat chapter 23 ofthe W, Va
Code, and the rules prescribed by the division—and-the—compensation S performai COUR
commission and the board of managers, as prov1ded by the Code at §23-2- l(a) &Hd—&-t—S—Q-l-A—3—7(G) prior to the
first date of employment of any employee of the employer and thereafter, shall cause default to occur
immediately prior to the moment of employment of any employee upon the employer’ s omission or failure to
subscribe or comply by that time. Default, as defined in this subsection, shall immediately, without notice as
required by W. Va,. Code, §23-2-5, for delinquencies of subscribing employers, subject the employer to all the
penalties prescribed by law, including interest on unpaid amounts, late reporting or payment penalty, penalty
premiumrete and other penalties and collection actions prescribed by Code and these rules, including
particularly the penalty prescribed by W. Va. Code at §23-2-8; that is, the default employer shall be liable to
respond in damages at common law or by statute for the injury or death of any employee, however occurring,
without the benefit of the common law defenses set forth in that section. This default may be cured through
the employer’ s compliance with the Act and the rules. If the default employer has not filed an application for
coverage, the application must be filed. The provisions at W, Va. Code, §23-2-5(f), are applicable to this
default in providing for restoration of the benefits and protection of the Act, prospectively from the date of
complete reporting and payment in full of the employer’ s delinquency and default liability or from the date of
a complete filing of an application for reinstatement with adequate reinstatement deposit.

(2) Default as defined in this rule is not affected or altered by the provisions for a grace period, for
the first thirty (30) days from and including the date of employment of any employee; except that, if the
employer files the application and deposit within thirty (30) days from the first date of employment, the
employer may avoid the imposition of interest on payments unpaid when due, penalty premium-rate; late
reporting or payment penalty or other monetary penalties which may be imposed under law by the division
commission for the employer’ s omission or failure to file an application for coverage and premium deposit
prior to the first date of employment of any employee. Therefore, the provisions of W. Va. Code, §23-2-8,
regarding civil liability for the injury or death of an employee, are not affected or altered by provision for such
grace period. Furthermore, according to the exception set forth in the last sentence of W. Va. Code, §23-2-
1(h), regarding coverage of sole proprietors, partners and corporate officers, notwithstanding the provision for
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a grace period from the imposition of certain other stated penalties, no sole proprietor, partner or corporate
officer who may be lawfully elected out of mandatory coverage under subsections (g) and (h) of W. Va. Code,
§23-2-1, may be afforded any benefits of coverage if injured within such thirty day grace period or thereafter
until actual subscription occurs through application for coverage prior to the date of injury of such person.

OEFATAS ALg A6 by VA : : ; - “Board” means the
workers”’ comnensatlon board of managers created pursuant to the provisions of W. Va. Code §23-1-1a.

2.7. The term "electing employer" means an employer which is not required to subscribe to the Fund but
which chooses to do so as provided for by West Virginia Code, §23-2-1.

2.8. The term "employee" has the meaning ascribed to that term by West Virginia Code, §23-2-1 and §23-
2-1a.

2.9. The term “employer” means either or both of the following:

a. The term "employer" has the meaning ascribed to that term by West Virginia Code, §23-2-1, which
includes, but is not limited to, any individual, sole proprietor, firm, partnership, limited partnership, limited
liability company, joint venture, association, corporation, company, organization, receiver, estate, trust,
guardian, executor, administrator, government entity or any other entity regularly employing another person or
persons for the purpose of carrying on any form of industry, service or business in this state.

b. The term “employer” shall also mean, for the purposes of this rule’ s enforcement provisions at
subsection 7.2. and sections 8., 9., 11, and 12., any “responsible person” as defined in subsection 3.10. of this
rule, including owners, partners, officers and employees who are required or who have the duty under the Act,
corporation law, or other applicable law, bylaw or rule to truthfully account for and pay to the division
commission, or to cause the same to occur, any premium tax, premium deposit, interest, penalty or other
payment required by the Act.

2.10. The term “executive director” means the person designa OHRFAL 66 :
DBirectortoserve who serves as the chief eperating executive officer for the daﬂy operatlons of the workers !
compensatlon dr-w-sren commission, as prov1ded by West V1rg1n1a Code, §23-1-4;end-who-wasformerly-titled

2.11. The term "Fund" means the West Virginia Workers' Compensation Fundrineluding thesurplusfund;

ereated-by - West-Virginia-Code;§23-3-1, as well as the "Disabled Workers' Relief Fund" created by West
Virginia Code, §23-4A-1.

2.12. The term "payment" means any amount of money owed by an employer to the divisier commission
by reason of the operatlon of any prov151on of the Act or any other applicable law, or the various rules
promulgated by the somm nsationp i commission and the

board of managers.

2.13. The terms "premium" and “premium tax” mean the amounts of money due from an employer to the
Fund or divisien commission as the result of the quarterly and periodic assessments by the divisien
commission under the provisions of the Act in order to establish, maintain, and replenish the Fund and to pay
the expenses of administration of the Fund by the divisier commission. “Premium” and “premium tax”
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includes, but is not limited to, assessments of: premium tax, premium deposit, penalty premiumrate-premivm
tax and interest, assessed to regular subscriber employers and to self-insured employers alike; and also, that
portion of self-insured premium tax assessed in arrears through benefit pay orders to the employer for the
employer’ s claimant employees, on behalf of and for the benefit of the Fund as provided by law, assessed in
arrears in lieu of direct, advance premium tax payments to the divisien commission.

2.14. The term "premium deposit” means the amount of money an employer is required to pay and to
maintain as an advance upon quarterly, or other periodic interval, premium tax pursuant to West Virginia
Code, §23-2-5 and §23-2-9.

2.15. The term "self-insurer" or “self-insured” means an employer who has applied for permission to
elect and thereafter has elected to maintain its own benefit fund or system of compensation to ensure the
payment of benefits to its injured employees and their dependents in amounts at least equal in value to the
workers’ compensation benefits provided by law and ordered to be paid under the provisions of the Act.

2.16. The term "this rule" or “these rules” means the present exempt legislative rule which is designated
in the caption hereof as Title 85, Series 11, and entitled "Enforcement of Reporting and Payment
Requirements."

2.17. “Commission Default List” means a paper or database identification of employing units that are in
default with the Workers’ Compensation Commission, the Old Fund or the uninsured employer fund. The list,
which will be created by the Commission, may be provided to the agency in the form of either a computerized
database or other databases that the agency can access. Upon termination of the Commission, the
administration of the Commission Default List shall transfer to the insurance commissioner.

2.18. “Policy Default” means a policy holder that has failed to comply with the terms of its workers’
compensation insurance policy and is consequently without workers’ compensation coverage and shall include,
but not be limited to, an employing unit’s failure to pay the regulatory surcharge and deficit reduction
surcharge required by article two-c of chapter twenty-three of the West Virginia Code.

2.19. “Private Market Default List” means a paper or database identification of employing units that are or
have been in policy default with a private carrier or that are in default based upon failure to comply with self-
msured premium requirements, including the pavment of the regulatory surcharge and the deficit reduction
surcharge imposed by article two-¢ of chapter twenty-three of the West Virginia Code. The list, which will be
created by the insurance commissioner, may be provided to the agency in the form of either a computerized
database or other databases that the agency can access.

§85-11-3. Employer Delinquency and Default or Termination.

3.1. Delinquency. -- An employer shall be declared to be delinquent by the disdsien commission if any one
or more of the following omissions occurs:

a. The employer fails to timely pay its premium tax, including penalty premivmrate premium-tax; if

assessed to the employer. Premium tax shall be paid quarterly, or other permitted periodic interval, on or
before the last day of the month following the end of the quarter or interval.

b. The employer fails to maintain an adequate premium deposit, including edjustments-for the-penalty
premium-rate-if-assessed; interest accrued on late payments, late reporting or payment penalty and other
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penalties and charges which may be assessed to the employer under applicable law. Increases in premium
deposit, when necessary to be made, must be remitted with the applicable quarterly, or other permitted interval,
premium tax, or timely upon notice as prescribed by W. Va. Code, §23-2-5(b) & 5(c), and subsection 3.3. of
this rule..

c. The employer fails to timely file a gross wages payroll report, which report shall be due on or before
the last day of the month following the end of each quarter, or other permitted interval, and which report shall
be filed with the quarterly, or other interval, premium.

3.2. No employer will be declared delinquent or be assessed any penalty for such delinquency if the
divisien commission determines that such delinquency has been caused by delays in the administration of the
Fund, including the commission of errors by the division commission. An employer may demand an
administrative hearing on this issue and the hearing, if granted by the comsnissioner-or-the-division
commission, shall be conducted as provided for in section 14. of this rule.

3.3. Notice of delinquency. -- Within sixty (60) days of the end of each quarter, the divisien commission
shall, in writing, notify all delinquent employers of their delinquency and the reason therefor. In any event
when the notice of delinquency must be given at a later time because the delinquency is discovered later or it is
discovered that the disdsion commission did not give notice within sixty (60) days of the end of the quarter for
which the delinquency occurred, then the divisionts commission’s notice shall provide for thirty (30) days
within which the employer may cure the delinquency before default shall occur.

3.4. Contents of notice. -- The notice required by subsection 3.3. of this rule and W. Va. Code, §23-2-5,
shall state the following:

a. A demand that the employer cure its failure before the end of the third month following the end of
the preceding quarter or, if the notice of delinquency was not given timely within sixty (60) days of the end of
the quarter for which the delinquency occurred, within thirty (30) days of the notice of delinquency and a
statement that failure to cure the delinquency will result in the automatic default or termination of the employer
at the end of the period provided by notice and by law for curing the delinquency but that such default
employer’ s liability under the Code shall be retroactive to midnight of the last day of the month following the
end of the quarter, or other interval, for which the delinquency occurs.

b. A demand that the employer pay interest if the delinquency arises from a delinquent premium tax
payment or a delinquent premium deposit.

¢. An explanation of the legal consequences of a subsequent default by the employer if the employer is
one who is required to subscribe to the Fund or an explanation of the legal consequences of termination of any
electing employer's account.

d. An explanation of how the employer may cure its delinquency.

€. A statement that, once the employer is in default or has been terminated, the employer's employees
will receive written notice of that fact and of the legal consequences thereof.

f. An explanation that any person, firm or corporation which is required by the provisions of the Act to
subscribe to the Fund and which knowingly fails to subscribe thereto, or which knowingly fails to make any
report (including a gross wages payroll report) or perform any other act or duty required by the divisien
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commission (including payments of premium tax, penalty premiusmrate-premivm-tax; premium deposit, late
reporting or payment penalty, interest or other charges, fees or penalties) within the time specified by the

division commission, or any person or firm or the officer of a corporation who knowingly and willfully makes a
false report or statement under oath, affidavit or certification respecting any information required to be
provided under the Act, shall be guilty of a felony and, upon conviction thereof, shall be fined from one
thousand dollars to twenty-five thousand dollars or imprisoned in the penitentiary for one year to three years, as
provided by W. Va. Code, §23-1-16.

3.5. An employer who is required to subscribe to the Fund (which includes a self-insured employer) and
who fails to cure a delinquency within the time period provided by notice shall be in default and shall lose the
benefits and protection of the Act and shall incur additional liabilities as noted below:

a. An employer who loses the benefits and protection of the Act shall be liable to respond in damages
at common law or by statute for the injury or death of any employee, however occurring, sustained in the
course of employment,

b. The additional liabilities of an employer include liability to its employees for all damages suffered
by reason of personal injuries sustained in the course of employment caused by the wrongful action, neglect, or
default of the employer or any of the employer's partners, officers, agents or employees, while acting within the
scope of their employment and in the course of their employment and also to the personal representatives of
such employees where death results from such personal injuries. The employer may also lose the right to assert
certain defenses during the course of a civil action brought by its injured employee or the employee s personal
representative to collect such damages.

¢. The default liabilities described under subsection 3.5. of this rule are retroactive to Midnight of the
last day of the month following the end of the quarter for which the delinquency occurs.

3.6. An employer who voluntarily elects to subscribe to the Fund and who fails to cure a delinquency shall
have its election to pay into the Fund terminated and such an employer shall lose the benefits and protection of
the Act and may incur the additional liabilities described in subsection 3.5. of this rule. The default liabilities
of the employer are retroactive on the same basis as set forth in subsection 3.5.c. of this rule.

3.7. An employer who is a subscriber to the Fund, whether such subscription is mandatory or voluntary, or
who is self-insured with the Fund and who does not cure its delinquency, as required by the subsection 3.3.
notice of delinquency, shall be in default and, if an elective subscriber, have its account and the benefits and
protection of the Act terminated upon default, without further action by or notice from the divisien
commission, by operation of the provisions of law for immediate and automatic default upon the employer’ s
failure to cure timely the delinquency.

3.8. An employer who is required to subscribe to the Fund and who fails to subscribe and otherwise
comply with the Act and the rules prior to the first date of employment of any employee of the employer shall
be in default immediately prior to the moment of employment of any such employee and default shall occur
without the need for notice of delinquency as required for an employer who has subscribed or has been
permitted to be self-insured and is delinquent.

3.9, Notice of default.
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a. After the delinquency and default of a subscriber or self-insured employer, the divisien commission
shall notify the default employer of the methods by which the employer may be reinstated and restored with the
Fund to the benefits and protection of the Act through a notice of default.

b. After the default of a non-complying employer, as defined in subsection 2.5.b. of this rule, upon
discovery of the occurrence and the name and address of the employer, the divdsion commission shall notify the
default employer of the methods by which the employer may be reinstated and restored with the Fund to the
benefits and protection of the Act through a notice of default.

c. Upon default, although notice of default is not required prior to the initiation or commencement by
the diviston commission of any action to obtain the employer’ s compliance with the Act, notice of default and
intention to levy, as provided in subsection 12.1.f,, shall be given prior to any action of distraint or levy upon
personal property of the employer or a responsible person.

3.10. Any person required to truthfully account for and pay over to the divasion commission any premium
tax, premium deposit, penalty premivmrate premivmtax; late reporting or payment penalty, interest or other
penalty pursuant to the provisions of W. Va. Code, §23-2-1, et seq., or to cause the same to occur, who
willfully fails to truthfully account for and pay over the premium tax, premium deposit, penalty-premivmrate
premium-tax; late reporting and payment penalty, interest or other penalty, or to cause the same to occur, or
willfully attempts in any manner to evade or defeat any such premium, premium deposit, interest or penalty or
the payment thereof, is, in addition to other penalties provided by law, liable for a sum equal to the total
amount of the premium tax, premium deposit, penelty-premivmrate-premitim-tax; late reporting or payment
penalty, interest or other penalty evaded, or not accounted for and paid over. The sum of liability is a personal
obligation of the responsible person, or persons, and is immediately due and owing to the division commission
and, in addition thereto, is a lien enforceable against all the property of the person or persons.

§85-11-4. Further Effects of Delinquency.

4.1. The division commission shall not certify to the secretary of state of West Virginia that all payments
and interest due the divisien commission by an employer have been made until the employer cures any
delinquency, default, or termination or until the employer has made arrangements satisfactory to the divisien
commission for that cure or until all payments and reports due by the employer under the Act have been made
or arranged for by agreement with the disdsion commission,

4.2. Pursuant to W. Va. Code, §23-2-5a, the secretary of state shall withhold the issuance of any
certificate of dissolution or withdrawal in the case of any corporation organized under the laws of West
Virginia or organized under the laws of any other state and admitted to do business in this state until the
secretary of state receives the subsection 4.1. certification,

§85-11-5. Notice to Employees of Default Employers.

5.1. Upon the default or termination of an employer, the divisien commission shall issue a written notice
to the employees of that employer. The notice shall be in the form prescribed by the divisien commission.

5.2. Contents of notice. -- The notice shall inform the employees of the default or termination of their
employer and the effective date thereof. The notice shall also inform the employees of the legal consequences,
as it affects the employees, of the default or termination of their employer. In the case of an employer which is
required to subscribe to the Fund, the notice shall inform the employees that the default employer is liable to its
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employees for injury or death, both in workers’ compensation benefits and in damages at common law or by
statute in a civil action in court. In the case of an employer which is not required to subscribe to the Fund, but
has voluntarily elected to do so, the notice shall inform the employer and the employees that neither the default
and terminated employer nor its employees are protected by the Act as to any injury or death after the date of
default. The notice shall also contain the following statement which shall be printed in conspicuous type:
" Any person who shall, prior to the reinstatement of the said employer, as hereinbefore provided for, or prior to
sixty days after the posting of this notice, whichever shall first occur, remove, deface, or render illegible this
notice, shall be guilty of a misdemeanor, and, upon conviction thereof, shall be fined one thousand ($1,000.00)
dollars."

5.3. Posting the notice. -- The division commission shall arrange for the posting of the subsection 5.1.
notice in a conspicuous place at the chief works of the employer, as the same appears in the records of the
divdision- commission. If the chief works of the employer cannot be found or identified, then the subsection
5.1. notice shall be posted at the front door of the courthouse of the county in which the chief works are
located, according to the divisionts commission’s records. A copy of the notice shall also be sent to the office
of the secretary of state for publication in the State Register.

5.4. The division commission may require any sheriff, deputy sheriff, or other official of the state of West
Virginia, who may be authorized to serve civil process, to post the subsection 5.1. notice and to make return
thereof of the fact of such posting to the divisien commission, and any failure to post any notice within ten
days after he or she shall have received the same from the disdision commission, without just cause or excuse,
shall constitute a willful failure or refusal to perform a duty required of him or her by law within the meaning
of W. Va. Code, §61-5-28. Any person actually injured by reason of such failure shall have an action against
said official, and upon any official bond he or she may have given, for such damages as such person may
actually have incurred, but not to exceed, in the case of any surety upon said bond, the amount of the penalty of
said bond.

5.5. Fee for posting. -- Any official posting the subsection 5.1. notice shall be entitled to the same fee as is
now or may hereafter be provided for the service of process in suits instituted in courts of record in the state of
West Virginia, which fee shall be paid by the divisier commission out of any funds at his or her disposal, but
shall be charged by him or her against the account of the employer to whose delinquency such notice relates.

§85-11-6. Audits of Employers.

6.1. Pursuant to W. Va, Code, §23-2-2(a), every employer shall furnish the divisien commission, upon
request, all information required by the division commission to ascertain or verify the number of employees
employed by the employer during a pertinent period, the wages paid to employees during a pertinent period,
any payments owed to the Fund, as premium tax, premium deposit, interest, penalties, fees, or to carry out the
various purposes of the Act.

6.2. In order to inspect the information specified in subsection 6.1, of this rule, the divdsion commission
may direct that an agent or employee of the Fund audit the books and other records of the employer during the
regular business hours of the employer or at another reasonable time whether located at the employer's place or
places of business or elsewhere and the employer shall permit the audit to occur and shall cooperate with the
auditors so that the audit may be successfully completed.

6.3. Either as an addition to or as an alternative to the audit permitted under subsection 6.2. of this rule,
the divisior commission may convene an administrative hearing or conduct a deposition for the purpose of
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receiving the subsection 6.1. information in testimonial or evidentiary form. The eemmissioner;the executive
director, an inspector or a designated hearing officer may issue subpoenas and compel the attendance of
witnesses and the production of pertinent books, accounts, papers, records, documents and testimony at any
such hearing or deposition. Any such administrative hearing or deposition shall be convened and conducted in
accordance with section 14. of this rule and the divister commission shall have the right to have any employer
or officer, agent, or employee of any employer examined under oath or affirmation. A deposition may be held
pursuant to this subsection even if a hearing regarding the employer has not been previously noticed or
requested; but, in that event, adequate notice of the deposition shall be given to all interested parties known to
the division commission.

6.4. The request for information provided for by subsection 6.1., the audit provided for by subsection 6.2.,
or the hearing provided for by subsection 6.3. may be conducted at any time when necessary to carry out the
purposes of the Act including when the division commission has good cause to believe that the employer may
be delinquent. Such times may be before the issuance of a subsection 3.3. notice of delinquency, after the
issuance of a subsection 3.3. notice of delinquency, before or after an employer has defaulted pursuant to
subsection 3.7. or has been terminated pursuant to subsection 3.8. of this rule, or before, during, or after the
implementation of an attempt to collect or enforce upon the employer's delinquency as provided for in
subsection 7.2. of this rule.

§85-11-7. Methods of Collection of Payments and Enforcement.

7.1. Prior to a subsection 3.5. default or a subsection 3.6. termination, an employer may cure its
delinquency by paying in full the amounts claimed to be owed by the divisien commission and by filing a
complete gross wages payroll report, if not filed. At this stage, the amounts claimed to be owed to the divisien
commission shall include a requirement for the payment of interest on all delinquent payments pursuant to W.
Va. Code, §23-2-13.
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a. Any employer who wishes to contest a decision made by the commission regarding amounts
claimed to be owed to the commission or disputes the completeness or accuracy of an alleged delinquent gross
wages payroll report, under the provisions of chapter twenty-three, article two of the Code, may do so under the
provisions of W. Va. Code, §23-2-17. The rule implementing that section requires the filing of a formal
request for reconsideration, and following reconsideration, a petition within thirty days of the employer’s
receipt of notice of the disputed decision or action or reconsidered decision or, in the absence of such receipt,
within sixty days of the date of the commission’s making such disputed decision or taking such disputed action
or making such reconsideration decision. (See 85 C.S.R. 7. “Rules for Selected Hearings.” However, as a
mandatory prerequisite to hearing a petition after a reconsideration decision, the employer must deposit
sufficient assets with the commission to guarantee payment of the amount determined to be due and owing by
the commission. The deposit of assets shall be required in the following form(s):

1. The full cash amount of the money determined to be due by the commission,;

2. A reinstatement agreement issued and maintained in accordance with the provisions and terms
of W. Va. Code §23-2-5 and, in accordance with the discretionary policies of the commission, as authorized by
law. including the authority to refuse to enter into a reinstatement agreement;

3. A cash or corporate surety bond or a bank letter of credit in the full amount claimed due by the
commission; or

4. Any combination of the above three methods that suarantees payment in full to the commission
in the event the emplover does not prevail in the matter.

7.2. Following the default or termination of an employer, the division commission shall have available to
it the following remedies which shall each be described more fully below:

a. Initiation of a civil action, including a civil action against al] officers and directors of the emplover.

b. Filing of a lien or liens enforceable against all the property of the employer and the persons,
partners and officers who are or were responsible for payment or causing the payment of the default liability for
which the liens were filed.

¢. Initiation of an action in the circuit court of Kanawha County to enjoin the employer from
continuing to carry on the business in which its liability was incurred or, in the alternative, to accept a bond
from the employer.

d. Filing a claim in any bankruptcy proceeding or in a receivership or insolvency proceeding.

e. Informing the director of the divisien commission of environmental protection when an employer is
delinquent, default or terminated with the Fund prior to the director’ s issuance of a coal mining permit so that
the permit may not be issued until the applicant is in compliance with the Act, as provided in W. Va. Code,
§22-3-8.

f. Informing the director, commissioner or head of any state agency when an emplover is delinquent,
in default or terminated. so that the director may take appropriate remedial action against the employer in
regard to a contract, license, permit, certificate or other authority to conduct a trade, profession or business.

10




85CSR11
8-24-05 Draft

g. Requesting a criminal prosecution of any person, firm, corporation or other employer whose non-
compliance with the Act is believed to be in violation of W. Va. Code, §23-1-16 and section 17. of this rule.

7.3. In addition to the other remedies set forth here, the division commission may also initiate a
proceeding or proceedings in the name of the state to distrain upon any personal property, including intangible
property, of any delinquent employer and responsible persons. If the division commission has good reason to
believe that such property or a substantial portion thereof is about to be removed from the county in which it is
situated, the division commission may initiate a distraint proceeding in the name of the state before the
employer actually becomes delinquent. In exercising the power of distraint, the divisien commission may do
so as provided for in section 12. of this rule.

7.4. In every case noted in this section 7. where a monetary sum is to be collected, the division
commission shall include a demand for interest as specified in section 135. of this rule.

7.5. The remedies set forth in subsection 7.2. and 7.3. of this section are described in greater detail in later
sections of this rule.

§85-11-8. Statutory Lien.

8.1. Any payment and interest thereon due and unpaid under the Act constitutes a lien enforceable against
all of the property of the owing employer. By way of example, and not by limitation, payments owed may
include delinquent or default premium taxes, premium deposits, peralty-premium-rate-premium-taxes; late
reporting or payment penalties, claims benefits paid by the Fund for employees, or their dependents, of a
delinquent, defaulted, or terminated employer, costs of serving or posting notices, dishonored check service
fees, court and hearing charges and fees and all other unresolved claims shown upon the account of an
employer by the records of the divisien commission, plus interest thereon as calculated under W. Va. Code,
§23-2-13, and section 15. of this rule. The property subject to the lien includes all of the lience’ s real estate,
personal property of all types and combinations thereof.

8.2. In accordance with W. Va, Code, §23-2-5a and §38-10C-2, the diisten commission shall file a
written notice of the subsection 8.1. lien in the office of the clerk of the county commission of the county in
which the property of the employer or lienee against whom such lien is claimed, is situate, or if the employer's
or lienee’ s property is situated in more than one county, then in each such clerk’ s office in each such county.
The notice shall certify the amount of money that is owed to the Fund by the employer.

8.3. Pursuant to W. Va. Code, §38-10C-2, the clerk or clerks of the county commission or commissions
shall, upon the filing of the notice, index the notice in the judgment or tax lien docket of his or her office
against the employer or lienee in favor of the state of West Virginia and the divisien commission. Upon the
satisfaction of such lien, a properly acknowledged release thereof for recordation shall be delivered or mailed
to the employer or lienee by the divisien commission or shall be delivered or mailed to the clerk of the county
commission in the county in which the lien was filed. Such notice or notices of the lien shall be supplemented
by additional notices from time to time whenever any additional liability is incurred by the employer or is
determined by audit or other proceeding.

8.4. Until the lien is docketed as provided for in subsection 8.3. of this rule, the lien is unenforceable
against purchasers (including a lien creditor) of real estate or personal property for a valuable consideration
except for such purchasers with actual notice of the divisien’s commission’s lien. However, if a purchaser
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(including a lien creditor) of real estate or personal property for a valuable consideration has actual knowledge
of the lien, then that lien shall be enforceable against such a purchaser even before the lien is docketed as
provided for in subsection 8.3. of this rule. Following the docketing pursuant to subsection 8.3., the lien is
enforceable against any purchaser (including a lien creditor) with or without actual notice of the lien.

8.5. Once all amounts due from the employer are collected by the divisien commission, the eonumnissioner
commission shall release the lien or liens as provided by law.

§85-11-9. Civil Actions.

9.1. The division commission in the name of the state may commence a civil action against an employer,
which includes for the purposes of this section a responsible person, as defined in subsection 3.10. of this rule,
including its officers or directors or both, who, after due notice, defaults in any payment or duty required by the
Actand thisrule. Such payments may include, but are not limited to, premium taxes, premium deposit, penaity
premiumrate-premium-taxes; late reporting or payment penalties, claims benefits paid by the Fund, costs of
serving or posting notices, court and hearing charges and fees or any other amounts lawfully owed, and interest
thereon, by employers in default; by employers who have been terminated from coverage by the Fund; or, by
employers who elected to self insure.

9.2. Such a civil action may be pursued under the applicable provisions of W. Va. Code, §14-1-1, et
seq., W, Va Code chapter 38 oras other\mse prov1ded by law. fllhe-daﬁﬁeﬂ-eemmassre&shaﬂ-be-sepreseﬂted
f-such-a-6iv or-b epre i ve-6 e al: It is expressly noted
that the provisions of sectlons 18a 18b, and 18¢ of artlcle 1, chapter 14 of the West Virginia Code are not
applicable to a subsection 9.1. civil action, but may be used as is otherwise proper.

9.3. Subsection 9.1, civil actions shall be settled or dismissed only as provided by W. Va. Code, §14-1-18
or the Act. All such settlement or dismissal orders shall be public information and shall not be placed under
seal.

9.4, Pursuant to W. Va. Code, §23-2-5a, if the judgment entered in a subsection 9.1. civil action is against
the defendant employer, the defendant shall pay the costs of the action. In addition, a subsection 9.1. civil
action shall be given preference on the calendar of the court over all other civil actions.

9.5. Upon obtaining a judgment in any civil action under this section 9., the divisien commission shall
enforce and execute upon that judgment as provided for by W. Va. Code, §14-1-1, et seq., or as otherwise
provided for by law. Any agreement to accept less than the full value of the judgment together with interest
thereon shall be made solely as set forth in subsection 9.3. of this rule and shall be stated in writing and that
document shall be a public record.

§85-11-10. Injunctions From Carrying On Business.

10.1. In any case when an employer required to subscribe to the Fund defaults in payment of premium,
premium deposit, penalty, or interest thereon, for as many as two calendar quarters, which quarters need not be
consecutive, and remains in default after due notice, the divisien commission may bring an action in the circuit
court of Kanawha County to enjoin such employer from continuing to carry on the business in which such
liability was incurred.

12
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10.2. The diviston commission may, as an alternative to pursuing such an injunction, require such
delinquent employer to file a bond in the form prescribed by the divisien commission with satisfactory surety
in an amount not less than fifty percent more than the payments and interest due. The bond must be issued by
a corporate surety satisfactory to the divisior commission.

§85-11-11. Receivership and Insolvency Proceedings; Bankruptcy.

11.1. In accordance with the provisions of W. Va. Code, §23-2-5a, in case a business subject to the
payments and interest thereon imposed under the Act shall be operated in connection with a receivership or
insolvency proceeding in any state court in this state, the court under whose direction such business is operated
shall, by the entry of a proper order or decree in the cause, make provisions, so far as the assets in
administration will permit, for the regular payment of such payments as the same become due.

11.2. Inanysuchcaseasisdescribedinsubsection 11.1. he-division-e SIOH-5 erepresentedb
epresen d of the-office-ofthe-attorney genera :.-= dimeﬂcommlssmnmayﬁlesuch
pleadlngs motlons and other documents and take any other legal action so as to protect the interests of the
Fund during the pendency and resolution of such case.

11.3. In the event that any employer which owes any payment and interest under the provisions of the Act
files for or is placed in a bankruptcy proceeding under the laws of the United States, the diviston commission
may become a party to such proceedings and take any and all actions needed to protect the interests of the Fund
during the pendency and resolution of the proceeding. The division commission may institute an involuntary
proceeding against an employer in a bankruptcy court of the United States in any proper instance. All premium
tax assessments, as defined in subsection 2.13. and elsewhere in this rule and in the Act, are special revenue
taxes under and according to the provisions of state workers’ compensation law and are deemed to be tax
claims, as priority claims or administrative expense claims according to those provisions of law provided in the
United States bankruptcy code.

§85-11-12. Distraint Upon Personal Property.
12.1. General authority and provisions.

a. Authority of the divisier commission. -- If any premium tax, premium deposit, penalty, interest,
claims benefit or other payment required by the Act is due and the employer is in default for nonpayment of
such obligation and notice thereof has been given as provided for by this rule and the demand is not then the
subject of administrative or judicial review, then, if any employer liable to pay such payment, premium tax, or
penalty neglects or refuses to pay the same within the period of time provided for payment after notice and
demand as provided in subsection 12.1.f. hereof, it shall be lawful for the division commission to collect the
amounts due and such further sums as are sufficient to cover the expense of the levy, by levy in the name of
the state and divisien commission upon all personal property, including intangible property, and rights to
property belonging to such employer or on which there is a lien as provided for by the Act for payment of the
obligation due. Ifthe division commission finds that the collection of such obligation is in jeopardy, notice and
demand for immediate payment may be given by the divisten commission and, upon failure or refusal to pay
such obligation, collection thereof by levy shall be lawful without regard to the time period provided in
subsection 12.1.f. If the division commission has good cause to believe that such property or a substantial
portion thereof is about to be removed from the state in which it is situated, the division commission may
likewise distrain before such delinquency occurs.
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b. The term "levy” as used in this section includes the power of distraint and seizure by any lawful
means. Except as otherwise provided in this section, a levy shall extend only to property possessed and
obligations existing at the time thereof. In any case in which the divisienr commission may levy upon property
or rights to property, the divisien commission may seize and sell such property in accordance with section 12.4.
of this rule.

c. The divisior commission may utilize the services of a sheriff, a sheriff's deputy, or a member of the
department of public safety in levying upon any property under this section 12. of this rule or in performing
any of the tasks related to the disposition of the property once it is seized as are set forth in the remainder of
this section of this rule.

d. Successive seizures, -- Whenever any property or a right to property upon which levy has been
made by virtue of subsection 12.1.a. is not sufficient to satisfy the claim of the divisier commission for which
levy is made, the division commission may, thereafter, and as often as may be necessary, proceed to levy in like
manner upon any other property liable to levy of the employer against whom such claim exists until the amount
due, together with all expenses, is fully paid.

e. Distress warrant. -- The divisien commission may issue a distress warrant to the sheriff of any
county of this state commanding him or her to levy upon and sell any such property or rights to property
subject to levy in accordance with the provisions of this section. A distress warrant shall be executed within
sixty (60) days from the date the warrant was issued. The sheriff shall return the warrant and any money
collected to the divisier commission within sixty-five (65) days from the date the warrant was issued. A
sheriff so collecting any payment shall be entitled to such compensation as is provided by law for his or her
services in the levy and enforcement of executions.

f. Requirement of notice before levy.

A. In general. -- Levy may be made under subsection 12.1.a. upon the salary or wages or other
property or right to property of any employer with respect to any unpaid obligation only after the divisien
commission has notified such employer in writing of his or her intention to make such levy. A notice shall also
be given by the divisior commission or other officer in the manner provided by applicable law to all entities
other than the employer of whom the divisier commission or other officer has knowledge and who have a
higher priority lien or right to the property than that of the divisier commission.

B. Notice time period and hearing requirement. -- The notice required under subsection 12.1.f A.
shall be given in person, or by attorney-in-fact, or sent by regular United States mail to such employer's last
address of record at the division commission, no less than twenty days prior to the day of levy, unless the notice
of intention to levy and right to a hearing are set forth in the notice of delinquency as required by subsection
3.3. of this rule and W. Va. Code, §23-2-5(b) and (c); however, no notice need be given prior to levy if the
divisien commission has made a finding under either of the last two sentences of subsection 12.1.a. that
collection of the obligation is in jeopardy; or, if the levy is made through the provisions of chapter 38, W. Va.
Code, including notice and hearing provisions therein, for execution upon liens and a notice of delinquency
was given by the divisten commission as required by subsection 3.3. of this rule and a notice of lien was
docketed as required by subsection 8.2. of this rule.

C. Continuing levy on salary and wages. -- The effect of a levy on salary or wages payable shall
be continuous from the date such levy is first made until the liability out of which such levy arose is satisfied or
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becomes unenforceable by reason of lapse of time, at which time the divisien commission shall promptly
release such levy and notify the employer upon whom such levy was made that such levy has been released.

12.2. Property exempt from levy.

a. Enumeration. -- There shall be exempt from levy the greater of the value of exemptions as provided
in chapter 38 of the West Virginia Code or as provided below. In any case where the entity subject to the
processes set forth in this section 12. is an individual human being, then the term "individual” as used in this
subsection 12.2. applies solely and exclusively to such a human being and if the entity proceeded against is not
an individual human being then the term "individual" does not apply to that entity:

A. Wearing apparel and school books. -- Items of wearing apparel and school books that are
necessary for the individual or for members of his or her family.

B. Fuel, provisions, furniture and personal effects. -- If the individual is the head of a family, so
much of the fuel, provisions, furniture and personal effects in his or her household and of the arms for
personal use, livestock and poultry of the individual, as does not exceed one thousand five hundred dollars in
value, if the individual is not the head of a household, this exemption shall not exceed one thousand dollars.

C. Books and tools of a trade, business or profession. -- So many of the books and tools necessary
for the trade, business, or profession of the individual as do not exceed in the aggregate one thousand dollars in
value.

D. Unemployment benefits. -- Any amount payable to an individual with respect to his or her
unemployment (including any portion thereof payable with respect to dependents) under an unemployment
compensation law of the United States, or of this state, or any other state.

E. Undelivered mail. -- Mail, addressed to any employer, which has not been delivered to the
addressee.

F. Annuity and pension payments. -- Annuity or pension payments to any individual under any
pension or retirement plan, including social security payments.

G. Workers' compensation. -- Any amount payable to an individual as workers' compensation
(including any portion thereof payable with respect to dependents) under a workers' compensation law of the
United States, or of this state, or any other state; except that if the individual who will be receiving such
payment is a person who as sole proprietor, partner, or corporate officer, employee, or member was responsible
for and is liable for the payment of the obligation levied upon, then the amount payable as workers'
compensation may be levied upon.

H. Judgments for support of minor children. -- If the individual is required by a judgment of a
court of competent jurisdiction, entered prior to the date of levy, to contribute to the support of minor children,
so much of his or her salary, wages or other income as necessary to comply with such judgment.

1. Public assistance. -- Any amount payable to any individual from a public assistance or relief
fund created under the law of the United States, of this state, or of any other state.
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J. Wages, salary and other income. -- Any amount payable to or receivable by an individual as
wages or salary for services provided by an employee to his or her employer, or as income derived from other
sources, during any period, to the extent that the total for such period does not exceed the applicable exempt
amount determined under the provisions of chapter 38, articles SA and 5B, W. Va. Code, plus twenty-five
dollars for each additional dependent of the individual.

K. Ifthe employer is a natural person and if he or she owns a homestead located in this state, the
first five thousand dollars thereof shall be exempt from levy.

b. Appraisal. -- The officer seizing property of the type described in subsection 12.2.a. shall appraise
and set aside to the owner the amount of such property declared to be exempt. If the
individual objects at the time of the seizure to the valuation fixed by the officer making the seizure, the division
commission shall summon three disinterested individuals who shall make the valuation.

¢. No other property exempt. -- Unless required by some other law, no personal property or rights to
property shall be exempt from levy other than property specifically made exempt by subsection 12.2.a.

12.3. Surrender of property subject to levy.

a. Requirement. -- Any person in possession of, or obligated with respect to, property or rights to
property subject to levy upon which a levy has been made shall, upon demand of the divisien commission,
surrender such property or rights, or discharge such obligation, to the divisier commission, except such part of
the property or rights as is, at the time of such demand, subject to any prior attachment, execution or levy.

b. Enforcement of levy and extent of personal liability. -- Any person in possession of or obligated
with respect to property subject to levy upon which levy has been made, who fails or refuses to surrender any
property or rights to property, subject to levy, upon demand by the divisien commission, shall be subject to
prosecution as provided for in section 17. of this rule.

c. Effect of honoring levy. -- Any person in possession of or obligated with respect to property or
rights to property subject to levy upon which levy has been made, who upon demand by the divisten
commission, surrenders such property or rights to property or discharges such obligation to the divisien
commission shall be discharged from any obligation or liability to the delinquent employer with respect to such
property or rights to property arising from such surrender or payment.

d. The term "person" as used in this subsection 12.3. includes, but is not limited to, any individual,
employee, sole proprietor, partner, officer, member, joint venturer, receiver, trustee, executor, administrator,
guardian, committee or official of any sole proprietorship, firm, partnership, limited partnership, limited
liability company, company, association, corporation, organization, joint venture, receivership, trust, estate,
governmental entity or other entity who as such person is under a duty to surrender the money, property or
rights to property or to discharge the obligation or demand.

12.4. Sale of seized property.
a. Notice of seizure. -~ At the time of seizure or as soon as practicable after seizure of property, notice
in writing shall be given by the divisier commission to the owner of the property, and to the possessor thereof,

or shall be left at his or her usual place of abode or business if he or she has such within the county where the
seizure is made. If the owner cannot be readily located, or has no dwelling or place of business within such
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county, the notice may be mailed to his or her last known address by use of the certified mail, retumn receipt
requested. Such notice shall specify the sum demanded and shall state the appraised value and identity of the
property seized.

b. Notice of sale. -- The divisien commission may sell any property seized under this section 12. of
thisrule. As soon as practicable after the seizure of the property, the division commission shall give notice to
the owner, in the manner prescribed in subsection 12.4.a., and shall cause a notice of sale to be published as a
class II legal advertisement in some newspaper published or generally circulated within the county wherein
such seizure is made, or the county where the property is located, the last date of publication being not less
than five (5) days prior to sale. This notice shall identify the property to be sold, and the date, time, place,
manner, and conditions of the sale thereof, all of which shall be at the discretion of the division commission.
The sale shall be conducted by public auction, or by public sale under sealed bids. Before the sale, the divisien
commission may determine a minimum price for which the property shall be sold, and if no person offers to
purchase such property at the sale for the amount of the minimum price, the property shall be declared to be
purchased at such price for the state of West Virginia for the benefit of the Fund; otherwise, the property shall
be declared to be sold to highest bidder. In determining the minimum price, the divisien commission shall take
into account the expense of making the levy and sale.

c. Sale of indivisible property. -- If any property liable to levy is not divisible, so as to enable the
éivision commission by sale of a part thereof to raise the whole amount of the sum due and the expenses of
making the levy and sale, the whole of such property shall be sold. However, where the property sold is co-
owned or jointly owned by the employer and an innocent third party, the proceeds of the sale shall be divided,
based on the respective interests of the entities owning the property immediately prior to the levy and sale, and
the proceeds attributable to the interest of the innocent owmer or owners shall be distributed to them: Provided,
that where the property to be sold is so co-owned or jointly owned by an innocent third party, who has no
independent liability to the Fund, such innocent party may petition the circuit court of the county in which the
property is located for relief, including postponement of the sale, in order that the court can determine if the
property can be partitioned, so as to avoid sale of the innocent party's portion or grant and afford other relief by
the court protective of the rights and interests of such innocent party as well as of the Fund.

12.5. Sale of perishable goods. -- If the division commission determines that any property seized is liable
to perish or become greatly reduced in price or value by keeping, or that such property cannot be kept without
great expense, the division commission shall appraise the value of such property and shall take one of the
following actions:

a. Return to owner. -- If the owner of the property can be readily found, the division commission shall
give him or her notice of such determination of the appraised value of the property. The property shall be
returned to the owner if, within such time as may be specified in the notice, the owner either: (a) pays to the
division commission an amount equal to the appraised value; or, (b) gives bond in such form, with such
sureties, and in such amount as the disision commission shall prescribe, to pay the appraised amount at such
time as the divisien commission determines to be appropriate under the circumstances.

b. Immediate sale. -- If the owner does not pay such amount or furnish such bond in accordance with
this subsection, the divisien commission shall, as soon as practicable, make public sale of the property.

12.6. Redemption of property.
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a. Before sale. -- Any entity whose property has been levied upon shall have the right to pay the
amount due, together with the expenses of the proceeding, if any, to the divisier commission at any time prior
to the sale thereof, and upon such payment, the division commission shall restore such property to that entity
and all further proceedings in connection with the levy on such property shall cease from the time of such

payment.

b. Subrogation to-divisients commission’s lien. -- Any entity redeeming the interest of another shall
be subrogated to the lien of the divisior commission on such interest. Such entity shall lose his, her or its right
to this lien, however, unless within thirty (30) days after receiving the certificate of sale of personal property,
he, she or it shall file with the clerk of the county commission of the county in which the personal property is
located or where the delinquent employer resides or has its business location, or if neither be in this state, the
clerk of the county commission of Kanawha County, his, her or its claim against the delinquent employer and a
copy of the certificate of sale of personal property.

12.7. Certificate of sale. - In the case of property sold as provided in subsection 12.4., the division
commission shall provide to the purchaser a certificate of sale upon payment in full of the purchase price.

12.8. Legal effect of certificate of sale of personal property.

a. Certificate of sale of property. -- In all cases of sale of property pursuant to subsection 12.4., the
certificate of such sale:

A. Asevidence. -- Shall be prima facie evidence of the right of the officer to make such sale, and
conclusive evidence of the regularity of the proceedings in making the sale; and,

B. As conveyances. -- Shall transfer to the purchaser all right, title and interest of the employer in
and to the property sold; and,

C. As authority for transfer of corporate stock. -- If such property consists of stocks, shall be
notice of such transfer when received by any corporation, company or association and shall be authority to such
corporation, company or association to record the transfer on its books and records in the same manner as if the
stocks were transferred or assigned by the party holding the same, in lieu of any original or prior certificate,
which shall be void, whether canceled or not; and,

D. Asreceipts. -- If the subject of sale is securities or other evidences of debt, shall be a good and
valid receipt to the person holding the same, as against any person holding or claiming to hold possession of
such securities or other evidences of debt; and,

E. As authority for transfer of title to motor vehicle. -- If such property consists of a motor vehicle,
shall be notice, when received, to any public official charged with the registration of title to motor vehicles, of
such transfer and shall be authority to such official to record the transfer on the books and records in the same
manner as if the certificate of title to such motor vehicle has been transferred or assigned by the party holding
the same, in lieu of any original or prior certificate, which shall be void, whether canceled or not.

b. Effect of junior encumbrances, -- A certificate of sale of personal property given pursuant to
subsection 12.7. shall discharge such property from all liens, encumbrances and titles over which the lien of the
division commission with respect to which the levy was made had priority.
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12.9. Records of sale. -- The divisien commission shall for each county, keep a record of all sales of
property under subsection 12.4. and of redemptions of such property. The record shall set forth the debt for
which any such sale was made, the date of seizure and sale, the name of the debtor and all proceedings in
making such sale, the amount of expenses and the names of the purchasers and the date and a copy of the
certificate of sale. A copy of such report, or any part thereof, certified by the divisiorn commission shall be
evidence in any court of this state of the truth of the facts therein stated.

12.10. Expense of levy and sale. -- The division commission shall determine the expenses to be allowed in
all cases of levy and sale under this article.

12.11. Application of levy.

a. Collection of liability. -- Any money realized from a levy shall be applied as follows: (a) first,
against the expenses of the proceedings; (b) second, any amount remaining shall then be applied against the
liability in respect of which the levy was made and the sale was conducted; and, (c) third, any amount still
remaining shall then be applied against any other delinquent liability of the employer for which levy may be
made under this rule.

b. Surplus proceeds. -- Any surplus proceeds remaining after the application of subsection 12.11.a.
shall, upon application and satisfactory proof in support thereof, be credited or refunded by the division
commission to the person or persons legally entitled thereto.

12.12. Authority to release levy and retumn property.

a. Release of levy. -- It shall be lawful for the divisien commission to release the levy upon all or part
of the property or rights to property levied upon where the divisien commission determines that such action
will facilitate the collection of the liability, but such release shall not operate to prevent a subsequent levy.

b. Return of property. -- If the division commission determines that property has been wrongfully
levied upon, it shall be lawful for the division commission to retumn: (a) the specific property levied upon; (b)
an amount of money equal to the amount of money levied upon; or, (c) an amount of money equal to the
amount of money received by the divisien commission from a sale of such property. Property may be returned
at any time. An amount equal to the amount of money levied upon or received from such sale may be retumed
at any time before the expiration of nine (9) months from the date of such levy or thereafter if a demand in
writing to the divisier commission has been made within such time period. For purposes of this subsection
12.12.b., if property is declared purchased by the divisien commission at a sale pursuant to subsection 12.4.,
the divisien commission shall be treated as having received an amount of money equal to the minimum price
determined pursuant to such subsection or, if larger, the amount received by the divisier commission from the
resale of such property.

¢. Public information. -- The divisiern commission shall, upon request, make public the names and
persons in whose favor a release of levy or return of property has been made as provided in subsections
12.12.a. and 12.12.b.
§85-11-13. Applications for Reinstatement,

13.1. Any employer, who is required to subscribe to the Fund and subsequently defaults, or who elects to
subscribe and whose account is subsequently terminated upon default, shall be restored immediately to the
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benefits and protection of the Act only upon the filing of all delinquent gross wages payroll and other reports
required by the divisien commission and upon payment into the Fund of all unpaid premium taxes, an adequate
premium deposn accrued interest, penaltles and any other amount due under the Act or the rules promulgated
by the commissia ; commission and the board of

managers.

13.2. Any employer who is in default or who’ s account is terminated upon default under the Act may be
reinstated to the benefits and protection of the Act by filing an application for reinstatement and entering into a
reinstatement agreement with the divasien commission which provides for repayment of the entire delinquency
and default liability in installments, as provided by W. Va. Code, §23-2-5. No application for reinstatement
may become effective until the applicant’ s default occurs, although the application may be filed prior to
default. Application for reinstatement shall be made upon forms prescribed by the division commission and
shall include a report of the gross wages payroll of the employer during the entire period of delinquency and
subsequent default or termination, which payroll information shall be verified by the employer or its authorized
agent, and an application shall further include an application deposit payment equal to one half of one percent
of the gross wages payroll during the entire period of delinquency and default, or one hundred ($100.00)
dollars, whichever amount shall be greater, or equal to another portion of the liability as may be determined
from time to time by rule but not to exceed the amount of the entire liability due and owing for the period of
delinquency and default.

13.3. A default or terminated employer who applies for reinstatement shall be entitled to the benefits and
protection of the Act on the day that a properly completed and acceptable application and proper application
deposit is received by the division commission and thereafter. However, if the divisier commission
subsequently reinstates an employer subject to the terms of a reinstatement agreement, then the subsequent
failure of the employer to make scheduled payments in accordance with the reinstatement agreement, to timely
file and pay current premium tax or to restore the premium deposit to the required amount by the end of the
repayment period shall cause the reinstatement agreement to be null, void and of no effect, and the employer
shall be denied the benefits and protection of the Act effective from the date that such employer's account
originally became delinquent. Similarly, the withdrawal of an application for reinstatement; the failure to
timely file reports or make quarterly or current premium tax payments to the divisier commission during the
pendency of the application prior to execution of a reinstaterent agreement; or refusal or failure to timely sign,
execute and return to the divisien commission, within thirty (30) days of the applicant’ s receipt of the
agreement, the reinstatement agreement offered by the divisien commission, shall cause the application for
reinstatement to be null, void and
of no effect and the employer shall be denied the benefits and protection of the Act effective from the date that
such employer's account originally became delinquent.

13.4. Pursuant to section 6. of this rule, the divisiern commission may direct that a complete audit of the
employer's account be made at any time after an application for reinstatement is received from the employer.

13.5. An employer may file an application for reinstatement despite the pendency of some other remedial
action that may have been instituted by the divisien commission. The division commission may then delay or
continue further pursuit of that remedial action if, in the divisients commission’s sole discretion, the interests
of the Fund will be protected or furthered despite such delay or continuance. One factor that the disdsion
commission may rely upon, but not to the exclusion of other possible factors, is whether the application is the
first the employer has filed or whether the employer has filed and then defaulted on previous applications. In
the latter event, the divisien commission will generally, unless some other good cause exists to the contrary,
continue to proceed with the other remedies.
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13.6. In addition, entry into a reinstatement agreement is discretionary with the division commission.
Such discretion shall be exercised in keeping with the fiduciary obligations owed to the workers’
compensation fund, Should the divisien commission decline to enter into a reinstatement agreement and
should the employer not comply with the provisions of subsection 13.1., then the division commission may
proceed with any of the collection efforts provided for by these rules; by §23-2-5a of the W. Va. Code or as
otherwise provided for by the W. Va. Code.

13.7. The division commission may permit the payment of all amounts due to the Fund or the filing of all
reports due to the Fund, or both, upon the terms stated in a reinstatement agreement. The divisier commission
shall exercise #£s its discretion to enter into such an agreement and shall prescribe the terms of an agreement.
The reinstatement agreement shall not authorize or permit the reduction or waiver of any part of the premium
or premium deposit, or other amount due. Further, the reinstatement agreement shall provide for the payment
of interest by the employer upon the amounts payable to the Fund over the life of the repayment agreement.
The interest rate shall not change over the term of the agreement. Except in extreme circumstances, the term of
an agreement shall not exceed three (3) years and in no instance shall the term of an agreement exceed five (5)
years. The division commission shall set the reinstatement agreement’ s term of repayment for that period of
months in which it believes the applicant is financially capable of repaying the default liability and restoring
the premium deposit to the required amount but the term shall be set at not more than thirty-six (36) months,
unless the applicant employer shall file, with its application for reinstatement, a request for extension of up to
twenty-four (24) additional months in the term, with financial proof of good cause why and for what extended
term the request should be granted by the divisien commission in the reinstatement agreement. The breach of a
reinstatement agreement by the employer shall render the application for reinstatement and reinstatement of the
employer void and of no legal effect and the employer shall be denied the benefits and protection of the Act
effective from the date that such employer's account originally became delinquent; except that, the account of
the employer shall be credited for any amounts paid by the employer. Nothing in this section shall apply to any
other type of collection method under the Act or this rule.

§85-11-14. Administrative Hearings.

All administrative hearings conducted pursuant to this rule will be held in accordance with the provisions

of W. Va. Code, §29A-5-1, et seq., and with the provisions of Precedural RuleBureau-of Employment
Programs-Workers—Compensation-Division;-85 C.S.R. 7, Rules for Selected Hearings.

§85-11-15. Interest,

15.1. Any and all payments unpaid on the date on which due and payable, as prescribed by the division
commiission, shall immediately begin bearing interest. Interest shall be compounded quarterly until payment
plus accrued interest is received by the divdsien commission; except that future interest for reinstatement
agreements shall be calculated and provided at a simple rate of interest. Interest collected pursuant to this
subsection shall be paid into the Fund.

15.2. Notwithstanding the provisions of subsection 15.1. of this rule, in no event shall the rate of interest

charged a political subdivisien commission of the state or a volunteer fire department exceed ten percent per
annum.

§85-11-16. Reserved. Clearance-of Backlog:
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§85-11-17. Criminal Penalties.

In addition to all other remedies available to the divisien commission under this rule or as contained in the
Act, the divisien commission may elect to request prosecution of any person, firm, partnership, association,
corporation or other entity who violates any part of the Act in accordance with W. Va. Code, §23-1-16. Notice
should also be taken of the provisions of subsections 3.4.f, 5.2., and 12.3.b. of this rule for other specific
provisions ¢oncerning criminal penalties.

§85-11-18. Freedom of Information Act.

Pursuant to the Freedom of Information Act, W. Va. Code, §29B-1-1, et seq., all of the evidence and
records submitted during a hearing or as part of a stipulation, except insofar as those records contain
confidential medical information or other information confidential to a Fund claimant or employer subscriber,
or other person or entity, shall be subject to public inspection and copying; except that, if under the rules of
evidence certain testimony or documentary evidence may be deemed confidential and placed under seal, then
upon such a ruling by the hearing officer, such testimony or documentary evidence shall not be disclosed. If
the confidential information cannot be excised from a record, then the record as a whole will be deemed
confidential; however, the divigien commission shall release in its place a statement explaining in detail the
basis for the withholding of the record.

§85-11-19. Emplovers in default with the Old Fund upon termination of the commission.

19.1. Upon termination of the commission, private carriers shall not write workers’ compensation
insurance for any employers that are in default status with regard to obligations to old fund.

19.2. Default status employers will be placed on the Commission Default List with the Insurance
Commissioner, and the Insurance Commissioner will have all of the available remedies against such
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emplovers as the commission had in regard to employers who were in default with the workers' compensation
commission prior to the termination of the commission, as set forth in W. Va. Code §23-2-1 et seq.

19.3. Default status emplovyers will be deemed to not be carrying mandatory workers’ compensation
coverage as described in W. Va. Code §§23-2-1 and 23-2C-15. Therefore, in accordance with the provisions
of W. Va, Code §23-2C-19(f), the insurance commissioner may impose an administrative fine of up to $10,000
and take other actions, including referring the default status employer to other state agencies for adverse action
pursuant to W. Va, Code §23-2C-19(g).

19.4. Default status employers will remain on the Commission Default List with the Insurance
Commissioner until all of the employer’s obligations to the old fund are paid or the employer enters into a
reinstatement agreement in regard to such obligations,

§85-11-20. Emplovers that default to the Old Fund, or that are discovered to be in default to the
Old Fund after the termination of the Commission.

20.1. Upon termination of the Commission, emplovers that default on a reinstatement agreement
entered into with the Workers’ Compensation Commission or the Insurance Commissioner in regard to Old
Fund obligations, or are otherwise discovered to be in default to the Qld Fund, will be deemed to be in
default status with the Old Fund, retroactive to the date of the original default.

20.2. An emplover that defaults on a reinstatement agreement will immediately be placed on the
Commission’s Default List. The Insurance Commissioner will have all of the available remedies against
the employer as the Commission had in regard to emplovers who were in default with the workers'
compensation fund prior to the termination of the Commission, as set forth in W. Va. Code §23-2-1 et seq.

20.3. The provisions of this section include employers that were required, but failed to, subscribe for
workers’ compensation coverage during a period prior to the termination of the Commission, but were not
deemed to be in default or in non-compliance with the law because the Commission had no knowledge of
the illegal status of such emplovers. Emplovers in this category are deemed to be in default status with the
Old Fund, retroactive to the date on which they should have been subscribing to the Commission for
workers’ compensation coverage, and the money that should have been paid to the Commission will
become a debt owed to the Old Fund.

20.4. The Insurance Commission shall immediately notify the private carriers of all such employers that
have been placed on the Commission Default List, and, upon such notification, the private carriers shall
immediately issue a notice of non-renewal to the default employer. The notice of non-renewal shall provide
that the employer’s policy shall not be renewed at the end of its current term, unless the private carrier receives
notification from the Insurance Commissioner that the employer has been removed from the Commission
Default List.

20.5. Default status emplovyers will be deemed to not be carrying mandatory workers’ compensation
coverage as described in W. Va. Code §§23-2-1 and 23-2C-15. Therefore, in accordance with the
provisions of W. Va. Code §23-2C-19(f), the insurance commissioner may impose an administrative fine
of up to $10,000 and take other actions, including referring the default status employer to other state
agencies for adverse action pursuant to W. Va. Code §23-2C-19(g).

20.6. Default status emplovers will remain on the Commission Default List with the Insurance
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Commissioner until all of the employer’s obligations to the old fund are paid or the employer enters into a
reinstatement agreement in regard to such obligations.

§85-11-21. Employers that default to private carriers.
21.1. After termination of the Commission, private carriers shall notify the Insurance Commissioner,

within one (1) business day, of emplovers that have their coverage cancelled or suspended as a result of
failure to pay premiums. These Policy Default emplovers will then immediately be placed on the Private
Market Default List with the Insurance Commissioner.

21.2. The Insurance Commissioner will have all of the available remedies against such employers
(policy defaulting and others not carrying mandatory workers’ compensation coverage) as the Commission
had in regard to employers that were in default with the workers' compensation fund prior to the
termination of the commission, as set forth in W. Va. Code §23-2-1 et seq.: Provided, That the Insurance
Commissioner will have no duty to collect from such emplovers the premiums owed to private carriers.

21.3. Policy default status employers will be deemed to not be carrving mandatory workers’
compensation coverage as described in W. Va. Code §§23-2-1 and 23-2C-15. Therefore, in accordance
with the provisions of W. Va. Code §23-2C-19(f), the insurance commissioner may impose an
administrative fine of up to $10.000 and take other actions, including referring the default status employer
to other state agencies for adverse action pursuant to W. Va. Code §23-2C-19(g).

21.4. Employers shall remain on the Private Market Default List with the Insurance Commissioner
until they regain good standing with the private carrier to which they defaulted on premiums, and obtain

mandatory workers’ compensation coverage as described in W, Va. Code §§23-2-1 and 23-2C-15.

§85-11-22. Employers owing money to the uninsured employers fund.

22.1. All employers that incur liability under the uninsured employers' fund but, for whatever reason,
were not on the Commission Default List or Private Market Default List prior to incurring such liability,

will immediately be placed on the Commission Default List by the Insurance Commissioner.

22.2. Employers with obligations to the uninsured employers' fund will remain on the Commission
Default List until they pay off all their obligations to the uninsured employers' fund or enter into a
reinstatement agreement in regard to their obligations.

22.3. The Insurance Commissioner will have all of the available remedies against such emplovers as
the Commission had in regard to employers who were in default with the workers' compensation fund prior

to the termination of the commission, as set forth in W. Va. Code §23-2-1 et seq.

22.4. Emplovers that default on a reinstatement agreement entered into with the Insurance
Commissioner in regard to obligations to the uninsured emplovers' fund will immediately be placed on the
Commission Default List with the Insurance Commissioner, retroactive to the original date of liability to

the uninsured employers' fund.

§85-11-23. Private carriers prohibited from offering insurance to employers on the Commission or
Private Market Default lists. ‘
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23.1. The Insurance Commission shall notify the private carriers of all such emplovers that have been
placed on the Commission or Private Market Default Lists.

23.2. Upon such notification. the private carriers shall immediately issue a notice of non-renewal to any
default employer to which the private carrier is providing coverage. The notice of non-renewal shall provide
that the employer’s policy shall not be renewed at the end of its current term. unless the private carrier receives
notification from the Insurance Commissioner that the emplover has been removed from the Commission or
Private Market Default List.

23.3. A private carrier shall not offer, reinstate or renew workers’ compensation insurance coverage to

any employers on the Commission or Policy Default List.

23.4. Any private carrier offering, reinstating or renewing workers’ compensation insurance coverage
to any employers on the Commission or Private Market Default List is subject to administrative action by

the Insurance Commissioner, including an administrative fine of up to $10,000.
§85-11-24. Hearing.

24.1. Prior to being placed on the Commission or Private Market Default List, all emplovers, except
those who were in default with the old fund upon termination of the Commission, shall be sent a notice by
the Insurance Commissioner informing the employer that they are being placed on the applicable default
list. The notice shall state the reason for the employer being placed on the list, and provide the employer
ten (10) days to file with the Insurance Commissioner a petition for an expedited administrative hearing
before the Insurance Commissioner if the employer believes that the action by the Insurance Commissioner
is factually or legally erroneous.

24.2. A petition for expedited administrative hearing, as described in this section, shall clearly identify
why the employer believes the Insurance Commissioner's action of placing it on the Commission or Private
Market Default List was erroneous. Upon receiving the petition, the Insurance Commissioner shall, within
five (5) business days schedule a hearing which shall be conducted in accordance with the provisions of
article five [§§ 29A-5-1 et seq.], chapter twenty-nine-a of this code. An appeal from a final decision of the
Insurance Commissioner shall be taken in accord with the provisions of articles five and six [§8 29A-6-1 et
seq.] of said chapter: Provided. That all appeals shall be taken to the circuit court of Kanawha County.

24.3. If the final decision of the Insurance Commissioner following the hearing is to keep the

employer on the Commission or Private Market Default List, the emplover shall remain on the default list
unless a higher court reverses the decision of the Insurance Commissioner,

24.4. The administrative appeal process does not interfere with or toll a private carrier’s right to
terminate the employer’s workers’ compensation coverage.

§85-11-25. Removal from the default list.

25.1. If an employer has met all of its legal, fiscal or other obligations, the Insurance Commissioner
shall remove the employer from the applicable default list: Provided, That the Insurance Commissioner
shall not have discretion to remove an employer from the Commission or Private Market Default List if the
employer remains in default status with the old fund, a private carrier or the uninsured emplovers' fund:
Provided further, That an employer shall not be considered to be in default status with the old fund or
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uninsured employers' fund if the employer is under a reinstatement agreement with the Insurance
Commissioner in regard to obligations to either or both funds, and shall not be considered to be in default
status with a private carrier if the private carrier is willing to offer insurance to the emplover or state that
the employer is in good standing with the private carrier.

25.2. Employers on the Commission or Private Market Default List shall be permitted at any time to
make a written request to the Insurance Commissioner for removal from the applicable default list:
Provided, That such request is accompanied by evidence not previously submitted to the Insurance
Commissioner which indicates that the employer making the request has met its legal, fiscal or other
obligations and therefore is entitled to be removed from the applicable default list. The Insurance
Commissioner shall render a written decision on employers' request for removal within ten (10) days of the
receipt of the same.

25.3. Employers may file a petition with the Insurance Commissioner requesting an administrative
hearing before the Insurance Commissioner if the they disagree with the decision of the Insurance
Commissioner in regard to a request for removal, and the Insurance Commissioner shall schedule a hearing
within thirty (30) days, to otherwise be conducted as described in the above section (§85-1 1-24,
"Hearing"): Provided, That the Insurance Commissioner reserves the right to summarily deny an
employer's petition for a hearing if the Insurance Commissioner determines that the emplover presented no
new evidence to the Insurance Commissioner in support of its written request for removal, is presenting
evidence of no probative value or is otherwise making a frivolous request which lacks merit,

§85-11-26. Employer violator system.

26.1. Every employer subject to placement on the Commission or Private Market Default List shall be
placed in the Employer Violator System {W. Va, Code §23-1-1b(2)}(25)}. and shall remain in the Employer
Violator System until such time as the emplover is removed from the applicable default list pursuant to this
rule.

26.2. All individuals who own, are officers of, control, have a 10% ownership interest in, or are
otherwise deemed to have a substantive or active ownership interest in an employer company which is on
the Commission or Private Market Default List shall be placed in the Employer Violator Systemn, and shall
remain in the Employer Violator System until such time as the emplover is removed from the applicable
default list pursuant to this rule.

§85-11-27. Termination of the Commission,
Upon termination of the commission, this rule shall be administered by the insurance commissioner for the

purposes of collecting Old fund assets as defined in West Virginia Code §23-2C-2(1), repulating self-insured
employers, regulating employers in regard to maintaining mandatory workers’ compensation coverage under
chapter twenty-three, article two-c, and collecting obligations owed to the uninsured emplover fund, and the
Insurance commissioner shall have the same rights, powers and duties which are conferred upon the
commission in this rule. This rule shall have no force and effect over the collection of New Fund assets or
other matters involving the collection of premiums by carriers from their insureds.

§85-11-1928. Severability.
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If any provision of this rule or the application thereof to any entity or circumstance shall be held invalid,
such mvalidity shall not affect the provisions or the applications of this rule which can be given affect without
the invalid provisions or application and to this end the provisions of this rule are declared to be severable.
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Public Hearing 3

PROCEEDTINGS

1:05 p.m.

CHAIRMAN ALSOP: The next rule up for
public hearing is Rule 11 regarding Collections.
I'll open the public hearing on Rule 11.

Again, no one has signed up to speak
to thig rule, but if there’s anyone who didn’t
have a chance to sign up who would like to speak,
pPlease come forward.

(No response.)

If not, we’ll close the public

hearing on Rule 11.

(WHEREUPON, the hearing

was adjourned.)
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June 23, 2005

T. J. Obrokta, General Counsel
Executive Offices

Workers’ Compensation Commission
4700 MacCorkle Avenue, S.E.
Charleston, WV 25304

Re: Series11-85C.S.R. 11
PUBLIC COMMENTS

Dear Mr. Obrokta:

, Please consider these comments related to the proposed new regulation on Enforcement
of Reporting and Payment Requirements.

We propose amendments to the proposed language of the regulation as follows:

7.1  Prior to a subsection 3.5. default or a subsection 3.6. termination, an employer may cure
its delinquency by paying in full the amounts claimed to be owed by the commission and by filing a
complete gross wages payroll report, if not filed. At this stage, the amounts claimed to be owed to the
commission shall include a requirement for the payment of interest on all delinquent payments pursuant
to W. Va, Code, §23-2-13, unless the payment of premiums and/or accrued interest has been waived as

part of a full and final resolution of administrative or civil litigation pursuant to West Vn‘g ia Code §
23-2-5(HK(1).

COMMENT: West Virginia Code §23-2-5(f)(1) permits the Commission to settle cases by
determining whether the waiver of certain alleged amounts due should be compromised or
waived. We have changed the proposed language so as not to be contrary to this statutory

language.

7.1.a. Any employer who wishes to contest a decision made by the commission regarding
amounts claimed to be owed to the commission or disputes the completeness or accuracy of an alleged
delinquent gross wages payroll report, under the provisions of chapter twenty-three, article two of the
Code, may do so under the provisions of W. Va. Code, §23-2-17. The rule implementing that section
requires the filing of a formal request for reconsideration, and following reconsideration, a petition
within thirty days of the employer’s receipt of notice of the disputed decision or action or reconsidered
decision or, in the absence of such receipt, within sixty days of the date of the commission’s making
such dlsputed decision or taking such dlsputed action or makmg such recon51derat10n dcc151on (See 85
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COMMENT: The unconstitutional “pay first, litigate later” provisions have been deleted.

If there is a concern that employers must be required to prove the financial ability or willingness
to pay while a proceeding is pending, the provisions of subsections 7.2 (which permit the filing of a
civil action, the filing of liens, the filing of an injunction from carrying on business, the filing of a
claim in bankruptcy, informing other agencies of the default, and requesting criminal prosecution)
and 7.3 (permitting the taking of personal property) offer sufficient protection for the
Commission. The “pay first, litigate later” provisions contained in the proposed language assume
guilt in a legal system that prohibits that presumption, deprives employers of the due process right
to a hearing as provided in our state and federal Constitutions, and assumes that the Commission
is incapable of or rarely has made errors in alleging and calculating monies owed by employers. If
additional protection far beyond what is necessary in other similar proceedings is to be required,
the posting of a bond could be considered as the only reasonable pre-hearing requirement.

In addition, ALL references to “delinquent” should be deleted in this section and in
the ENTIRE REGULATION as the legal ramifications contained in this regulation should apply
only upon an employer’s default. Delinquency notices have often been received by employers in
error, as was discussed by Governor Manchin in a recent Board of Managers meeting. Yet even if
a delinquency notice is not issued in error, the employer who makes an inadvertent mistake
should be provided the 30 days permitted by law to cure a delinquency prior to being publicly
labeled as having violated the law,

7.4. In every case noted in this section 7. where a monetary sum is to be collected, the

division shall include a demand for interest as specified in section 15. of this rule, unless the payment of
premiums and/or accrued interest has been waived as part of a full and final resolution of administrative
or civil litigation pursuant to West Virginia Code § 23-2-5(f)(1).

COMMENT: As previously noted, West Virginia Code §23-2-5(f)(1) permits the Commission to
settle cases by determining whether the waiver of certain alleged amounts due should be
compromised or waived. We have changed the proposed language so as not to be contrary to this

statutory language.
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12.2. Property exempt from levy.

a. Enumeration. -- There shall be exempt from levy the greater of the value of exemptions as
provided in chapter 38 of the West Virginia Code or as provided below. In any case where the entity
subject to the processes set forth in this section 12. is an individual human being, then the term
“individual” as used in this subsection 12.2. applies solely and exclusively to such a human being and if
the entity proceeded against is not an individual human being then the term “individual” does not apply

to that entity:

A. Wearing apparel and school books. -- Items of wearing apparel and school books that
are necessary for the individual or for members of his or her family.

B. Fuel, provisions, furniture and personal effects. -- If the individual is the head of a
family, so much of the fuel, provisions, fumiture and personal effects in his or her household and of the
arms for personal use, livestock and poultry of the individual, as does not exceed one thousand five
hundred dollars in value, if the individual is not the head of a household, this exemption shall not exceed

one thousand dollars. -

C. Books and tools of a trade, business or profession. -- So many of the books and tools
necessary for the trade, business, or profession of the individual as do not exceed in the aggregate one
thousand dollars in value.

D. Unemployment benefits. -- Any amount payable to an individual with respect to his
or her unemployment (including any portion thereof payable with respect to dependents) under an
unemployment compensation law of the United States, or of this state, or any other state.

E. Undelivered mail. -- Mail, addressed to any employer, which has not been delivered
to the addressee.

F. Annuity and pension payments. -- Annuity or pension payments to any individual
under any pension or retirement plan, including social security payments.

G. Workers’ compensation. - Any amount payable to an individual as workers’
compensation (including any portion thereof payable with respect to dependents) under a workers’
compensation law of the United States, or of this state, or any other state; except that if the individual
who will be receiving such payment is a person who as sole proprietor, partner, or corporate officer,
employee, or member was responsible for and is liable for the payment of the obligation levied upon,
then the amount payable as workers’ compensation may be levied upon.

H. Judgments for support of minor children. -- If the individual is required by a judgment
of a court of competent jurisdiction, entered prior to the date of levy, to contribute to the support of
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minor children, so much of his or her salary, wages or other income as necessary to comply with such
judgment.

L Public assistance. -- Any amount payable to any individual from a public assistance or
relief fund created under the law of the United States, of this state, or of any other state.

J. Wages, salary and other income. -- Any amount payable to or receivable by an
individual as wages or salary for services provided by an employee to his or her employer, or as income
derived from other sources, during any period, to the extent that the total for such period does not exceed
the applicable exempt amount determined under the provisions of chapter 38, articles 5A and 5B, W.Va.
Code, plus twenty-five dollars for each additional dependent of the individual.

K. If the employer is a natural person and if he or she owns a homestead located in this
state, the first five thousand dollars thereof shall be exempt from levy.

b. Appraisal. -- The officer seizing property of the type described in subsection 12.2.a. shall
appraise and set aside to the owner of amount of such property declared to be exempt. If the individual
objects at the time of the seizure to the valuation fixed by the officer making the seizure, the division
shall summon three disinterested individuals who shall make the valuation.

¢. No other property exempt. -- Unless required by some other law, no personal property or
rights to property shall be exempt from levy other than property specifically made exempt by subsection
12.2.a.

COMMENT: This section is provided here in its entirety to illustrate the absurdity of the need to
protect .a company’s bookkeeper (who is the “responsible person” for the payment of an
employer’s workers' compensation premiums within the meaning of 2.9 and 3.10 of this
regulation) from losing her school books as she takes night classes after work and from losing her
personal family effects based upon her employer’s dispute with the Commission. In addition, “no
personal property” of the bookkeeper is exempt from levy if not specifically exempted in this
subsection if her employer is found to be in default in the payment of some of those premiums.

Bottom line: the corporate veil exists in other areas of the Iaw and should apply in the workers’
compensation area as well. Personal liability and the ability to ignore the basis for corporate legal
protections primarily exist in the workers’ compensation system because the history of the
Commission has included too many times when premium collection and payment procedures were
inadequate. Thus, bad facts and poor enforcement made bad law. Given recent changes in the
law and the Commission’s own procedures which require and more closely monitor preminm
payments, and given the upgrade of personnel and expertise at the Commission, a complete
disregard for corporate law and a complicated and litigious system that even defines how the
remainder of the bookkeeper's personal property is appraised before it can be seized should be
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deleted from this regulation, along with all personal liability for corporate debts absent a specific
showing of fraud.

13.7. The commission may permit the payment of all amounts due to the Fund or the filing of
all reports due to the Fund, or both, upon the terms stated in a reinstatement agreement. The
commission shall exercise s 1ts discretion to enter into such an agreement a.nd shall prescnbe the

terms of an agreement

COMMENT: One typographical error has been corrected. In addition, the language has been
deleted that is inconsistent with the Commission's right to negotiate and compromise cases related
to the payment of premiums provided in the Senate Bill 1004 as previously noted.

I regret that I am out of town and unable to attend the public hearing to make these
comments personally. Thank you and the Board of Managers for considering these recommendations.

Very truly yours,
Sarah E. Smith

SES/skh

1404070
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IC Comments 5-16-05

TJ - Below are comments on series' 11 and 12. There are no comments on series' 23 and
24, in light of the fact that these rules will not be applicable upon termination of the
WCC. We are still in the process of reviewing and discussing series' 6, 15 and 18, and
anticipate making substantive comments regarding the same. We hope to have the
comments on these rules to you by Monday, but they may not be completed by then, as a
result of the necessity for multiple individuals within the IC to review and give internal
comment on these rules before our final comments are made. We will, of course, get
these comments out to you as soon as possible.

Series 11

Comment/change regarding 85-11-19 (the transition section)

At the end of this rule is a "catch-all" transition section in 85-11-9, which makes it clear
that upon termination of the WCC, the rule is administered by the IC. While utilizing a
single transition section rather than placing transition language throughout this lengthy
rule is more efficient and will probably suffice, it is important that this transition section
is as broad as possible, so it is clear that all of the powers and duties of the WCC and
Board of Managers under the rule transfer to the IC. Additionally, this section states that
the IC will only administer this rule "for the sole purpose of collecting Old fund assets as
defined in West Virginia Code § 23-2C-2(1)." This limitation - a similar limitation placed
on Article 2 hearings in series 7 - is problematic. Specifically, the IC will also administer
Series 11 in regard to self-insured employers, both regarding old obligations and new
ones. It is therefore suggested that this transition clause be amended to read as follows:

Upon termination of the commission, this rule shall be administered by the insurance
commissioner for the purpose of collecting Old fund assets as defined in West Virginia
Code §23-2C-2(1), as well as for the purpose of regulating self-insured employers, and he
Insurance Commissioner shall have the same rights, powers and duties which are
conferred upon the commission in this rule. This rule shall have no force and effect over
the collection of New Fund assets or other matters involving the collection of premiums
by carriers from their insureds.

Additional comments/changes




*  85-11-7.2 - Only sentence, after "civil action", add "including a civil action against
all officers and directors of the employer." [This clarifies the right of the WCC/IC to
pursue legal remedies against the officers and directors of the employer].

*  85-11-7.2 - After subdivision d., add a subsection which states "Informing the
director, commissioner or head of any state agency when an employer is delinquent, in
default or terminated, so that the director may take appropriate remedial action against
the employer in regard to a contract, license, permit, certificate or other authority to
conduct a trade, profession or business.” [This clarifies the right of the WCC/IC to take
such action against an employer as one possible remedy].

* 85-11-9.1 - First sentencé, after "as defined in subsection 3.10 of this rule," add
"including its officers and directors." [Again clarifying the right of the WCC/IC to
pursue legal remedies against the officers and directors of the employer].

*  85-11-9.2 - Delete second sentence. [To provide the WCC/IC flexibility in regard
to whether or not it utilizes the AG's office in pursuing a civil action, consistent with
Supreme Court guidance in State ex rel. McGraw v. Burton].

*  85-11-11.2 - First sentence, delete "the commission shall be represented by a
representative or designee of the office of the attorney general. . . ." [To provide the
WCC/IC flexibility in regard to whether or not it utilizes the AG's office in pursuing a
civil action, consistent with Supreme Court guidance in State ex rel, McGraw v. Burton].
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TITLE 85
LEGISLATIVE RULES

BUREAU-OFEMPLOYMENT PROGRAMS
WORKERS' COMPENSATION DPISION COMMISSION

SERIES 11
ENFORCEMENT OF REPORTING AND PAYMENT REQUIREMENTS

§£85-11-1. General.

1.1. Scope. -- This rule implements the provisions of West Virginia Code, §§23-1-13 and 16;
§§23-2-1, 1b, 14, 5, 5a, Sb, 5¢, 54, 8, 9, 13, 14, 15 and 17; and §23-3-1,regarding the determination Oof
delinquency and default by employers; reporting and payment requirements; enforcement of compliance
by employers with reporting and payment requirements; and, collection of payments arising from those
requirements and others.

1.2. Authority. -- West Virginia Code, §21A2-6(D-&6C21-52IA-3-7(b)-&F(e); §23-1-1 and §23-
2- 18 Pursuant to West V1rg1n1a Code -§2—LAr-3—7(e-) §23-1-1a(3)(3), rules adopted by the Gempensation

P 5 uneil-and ef board of managers and the commission are not
sub_]ect to lcglslatlve approval as would othcrwme be required under West Virginia Code, §29A-3-1, et
scq Pubhc notlce requlrements of that chapter and art1cle however must be followed Pufsuaat—to

1.3. Filing date. - Fuly23;1996:
1.4, Effective date. -- August22-1906;

585-11-2, Definitions.

2.1. As used in this rule, the following terms, words, and phrases have the meanings stated unless in
any instance where such term, word, or phrase is employed the context expressly indicates that another
meaning is intended.

2.2, The term "Act" or “West Virginia Workers’ Compensation Act” means the workers'
compensation laws of the state of West Virginia which are codified at chapter 23 of the West Virginia
Code of 1931, as amended.
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2.3. The terms "West Virginia Code," “W. Va. Code” and “Code” mean the West Virginia Code of
1931, as amended.

24,

1-and 52311 “Comszsmn means the workers’ comnensatlon commission_created pursuant fo the

provisions of W. Va. Code §23-1-1.

.2.5. The term "default" means either or both of the following:

a. The failure by a subscriber or a self-insured employer which has not made a payment or filed a
report due by it under the provisions of the Act and which has received a subsection 3.3. notice of
delinquency but has further failed to make the payment or file the report within the time period specified
by the notice. For the purposes of this definition, the employer may be a regular subscriber to the Fund or
a self-insured employer with the Fund and either an employer required to subscribe to the Fund or an
employer electing to subscribe to the Fund.

b.

(1) The omission or failure by an employer to subscribe to and pay premiums into the Fund
and to comply with the requirements of the West Vn'glma Workers’ Compcnsatlon Act at chapter 23 of
the W. Va, Code, and the rules prescribed by the diwis the-eomp AS
eouneil commission and the board of managers, as prowded by the Code at §23-2 l(a) eﬂd-at—s%l-&s-
Fe) prior to the first date of employment of any employee of the employer and thereafter, shall cause
default to occur immediately prior to the moment of employment of any employee upon the employer’ s
omission or failure to subscribe or comply by that time. Default, as defined in this subsection, shall
immediately, without notice as required by W. Va, Code, §23-2-5, for delinquencies of subscribing
employers, subject the employer to all the penalties prescribed by law, including interest on unpaid

amounts, late reporting or payment penalty, penalty—premium-rate and other penalties and collection
actions prescribed by Code and these rules, including particularly the penalty prescribed by W. Va. Code

at §23-2-8; that is, the default employer shall be liable to respond in damages at common law or by
statute for the injury or death of any employee, however occurring, without the benefit of the common
law defenses set forth in that section. This default may be cured through the employer’ s compliance with
the Act and the rules. If the default employer has not filed an application for coverage, the application
must be filed. The provisions at W. Va. Code, §23-2-5(f), are applicable to this default in providing for
restoration of the benefits and protection of the Act, prospectively from the date of complete reporting
and payment in full of the employer’ s delinquency and default liability or from the date of a complete
filing of an application for reinstatement with adequate reinstatement deposit.

(2) Default as defined in this rule is not affected or altered by the provisions for a grace
period, for the first thirty (30) days from and including the date of employment of any employee; except
that, if the employer files the application and deposit within thirty (30) days from the first date of
employment, the employer may avoid the imposition of interest on payments unpaid when due, penalty
premium-rate; late reporting or payment penalty or other monetary penalties which may be imposed under
law by the divisier commission for the employer’ s omission or failure to file an application for coverage
and premium deposit prior to the first date of employment of any employee. Therefore, the provisions of
W. Va. Code, §23-2-8, regarding civil liability for the injury or death of an employee, are not affected or
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altered by provision for such grace period. Furthermore, according to the exception set forth in the last
sentence of W. Va. Code, §23-2-1(h), regarding coverage of sole proprietors, partners and corporate
officers, notwithstanding the provision for a grace period from the imposition of certain other stated
penalties, no sole proprietor, partner or corporate officer who may be lawfully elected out of mandatory
coverage under subsections (g) and (h) of W. Va. Code, §23-2-1, may be afforded any benefits of
coverage if injured within such thirty day grace period or thereafter until actual subscription occurs
through application for coverage prior to the date of injury of such person.

FOETAITS6 : Ha-a5-provided oy pia-Code 521/ Fre-5 .“Board”means
the workers” compensatlon board of managers created Dursuant to the provisions of W. Va. Code §23-1-
la.

2.7. The term "electing employer" means an employer which is not required to subscribe to the Fund
but which chooses to do so as provided for by West Virginia Code, §23-2-1.

2.8. The term "employee" has the meaning ascribed to that term by West Virginia Code, §23-2-1 and
§23-2-1a.

2.9. The term “employer” means either or both of the following:

a. The term "employer" has the meaning ascribed to that term by West Virginia Code, §23-2-1,
which includes, but is not limited to, any individual, sole proprietor, firm, partnership, limited partnership,
limited liability company, joint venture, association, corporation, company, organization, receiver, estate,
trust, guardian, executor, administrator, government entity or any other entity regularly employing
another person or persons for the purpose of carrying on any form of industry, service or business in this
state.

b. The term “employer” shall also mean, for the purposes of this rule’ s enforcement provisions
at subsection 7.2. and sections 8., 9., 11. and 12., any “responsible person” as defined in subsection 3.10.
of this rule, including owners, partners, officers and employees who are required or who have the duty
under the Act, corporation law, or other applicable law, bylaw or rule to truthfully account for and pay to
the divisien commission, or to cause the same to occur, any premium tax, premium deposit, interest,
penalty or other payment required by the Act.

2.10. The term “executive director” means the person designated—by—the—commissioner—teo-be
Executive-Director-to-serve who serves as the chief eperating executive officer for the daily operations of
the workers’ compensation division commission, as provided by West Virginia Code, §23-1-4;-and-whe

2.11. The term "Fund" means the West Virginia Workers' Compensation Fund;ineluding-the-surplas

fund,-created-by-West- Virginia-Gede; §23-3-1, as well as the "Disabled Workers' Relief Fund" created by
West Virginia Code, §23-4A-1.

2.12. The term "payment" means any amount of money owed by an employer to the division
commission by reason of the operatlon of any prov1s1on of the Act or any other appllcable law or the
various rules promulgated by the eemmissien : : ams—performarn :
commission and the board of managers.
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2.13. The terms "premium" and “premium tax” mean the amounts of money due from an employer
to the Fund or divisien commission as the result of the quarterly and periodic assessments by the division
commission under the provisions of the Act in order to establish, maintain, and replenish the Fund and to
pay the expenses of administration of the Fund by the divisier commission. “Premium” and “premium
tax” includes, but is not limited to, assessments of: premium tax, premium deposit, penalty-premium-rate
premium-tax and interest, assessed to regular subscriber employers and to self-insured employers alike;
and also, that portion of self-insured premium tax assessed in arrears through benefit pay orders to the
employer for the employer’s claimant employees, on behalf of and for the benefit of the Fund as
provided by law, assessed in arrears in lieu of direct, advance premium tax payments to the division

2.14. The term "premium deposit" means the amount of money an employer is required to pay and to
maintain as an advance upon quarterly, or other periodic interval, premium tax pursuant to West Virginia

Code, §23-2-5 and §23-2-9.

2.15. The term "self-insurer" or “self-insured” means an employer who has applied for permission
to elect and thereafter has elected to maintain its own benefit fund or system of compensation to ensure
the payment of benefits to its injured employees and their dependents in amounts at least equal in value to
the workers’ compensation benefits provided by law and ordered to be paid under the provisions of the
Act.

2.16. The term "this rule" or “these rules” means the present exempt legislative rule which is
designated in the caption hereof as Title 85, Series 11, and entitled "Enforcement of Reporting and
Payment Requirements."

§85-11-3. Employer Delinquency and Default or Termination.

3.1. Delinquency. -- An employer shall be declared to be delinquent by the divisien commission if
any one or more of the following omissions occurs:
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a. The employer fails to timely pay its premium tax, i
tax; if assessed to the employer. Premium tax shall be paid quarterly, or other permitted periodic interval,
on or before the last day of the month following the end of the quarter or interval.

b. Thc employcr fails to maintain an adequate premium deposit, including edjustments—for-the

> interest accrued on late payments, late reporting or payment penalty

and other penalties and charges whlch may be assessed to the employer under applicable law. Increases

in premium deposit, when necessary to be made, must be remitted with the applicable quarterly, or other

permitted interval, premium tax, or timely upon notice as prescribed by W. Va. Code, §23-2-5(b) & 5(c),
and subsection 3.3. of this rule..

¢. The employer fails to timely file a gross wages payroll report, which report shall be due on or
before the last day of the month following the end of each quarter, or other permitted interval, and which
report shall be filed with the quarterly, or other interval, premium.

3.2. No employer will be declared delinquent or be assessed any penalty for such delinquency if the
division commission determines that such delinquency has been caused by delays in the administration of
the Fund, including the commission of errors by the divisier commission. An employer may demand an
administrative hearing on this issue and the hearing, if granted by the eommissionerer-the-divisien
commission, shall be conducted as provided for in section 14. of this rule.

3.3. Notice of delinquency. -- Within sixty (60) days of the end of each quarter, the division
commission shall, in writing, notify all delinquent employers of their delinquency and the reason therefor.
In any event when the notice of delinquency must be given at a later time because the delinquency is
discovered later or it is discovered that the divisien commission did not give notice within sixty (60) days
of the end of the quarter for which the delinquency occurred, then the divisien~s commission’s notice
shall provide for thirty (30) days within which the employer may cure the delinquency before default shall
OCCur.

3.4. Contents of notice. -- The notice required by subsection 3.3. of this rule and W. Va. Code, §23-2-
5, shall state the following:

a. A demand that the employer cure its failure before the end of the third month following the
end of the preceding quarter or, if the notice of delinquency was not given timely within sixty (60) days of
the end of the quarter for which the delinquency occurred, within thirty (30) days of the notice of
delinquency and a statement that failure to cure the delinquency will result in the automatic default or
termination of the employer at the end of the period provided by notice and by law for curing the
delinquency but that such default employer’ s liability under the Code shall be retroactive to midnight of
the last day of the month following the end of the quarter, or other interval, for which the delinquency
occurs.

b. A demand that the employer pay interest if the delinquency arises from a delinquent premium
tax payment or a delinquent premium deposit.

¢. An explanation of the legal consequences of a subsequent default by the employer if the
employer is one who is required to subscribe to the Fund or an explanation of the legal consequences of
termination of any electing employer's account.
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d. An explanation of how the employer may cure its delinquency.

e. A statement that, once the employer is in default or has been terminated, the employer's
employees will receive written notice of that fact and of the legal consequences thereof.

f. An explanation that any person, firm or corporation which is required by the provisions of the
Act to subscribe to the Fund and which knowingly fails to subscribe thereto, or which knowingly fails to
make any report (including a gross wages payroll report) or perform any other act or duty required by the
divisien commission (including payments of premium tax, penalty premium rate-premium-ta%; premium
deposit, late reporting or payment penalty, interest or other charges, fees or penalties) within the time
specified by the division commission, or any person or firm or the officer of a corporation who knowingly
and willfully makes a false report or statement under oath, affidavit or certification respecting any
information required to be provided under the Act, shall be guilty of a felony and, upon conviction
thereof, shall be fined from one thousand dollars to twenty-five thousand dollars or imprisoned in the
penitentiary for one year to three years, as provided by W. Va. Code, §23-1-16.

3.5. An employer who is required to subscribe to the Fund (which includes a self-insured employer)
and who fails to cure a delinquency within the time period provided by notice shall be in default and shall
lose the benefits and protection of the Act and shall incur additional liabilitics as noted below:

a. An employer who loses the benefits and protection of the Act shall be liable to respond in
damages at common law or by statute for the injury or death of any employee, however occurring,
sustained in the course of employment.

b. The additional liabilities of an employer include liability to its employees for all damages
suffered by reason of personal injuries sustained in the course of employment caused by the wrongful
action, neglect, or default of the employer or any of the employer's partners, officers, agents or
employees, while acting within the scope of their employment and in the course of their employment and
also to the personal representatives of such employees where death results from such personal
injuries.The employer may also lose the right to assert certain defenses during the course of a civil action
brought by its injured employee or the employee’ s personal representative to collect such damages.

c. The default liabilities described under subsection 3.5. of this rule are retroactive to Midnight of
the last day of the month following the end of the quarter for which the delinquency occurs.

3.6. An employer who voluntarily elects to subscribe to the Fund and who fails to cure a delinquency
shall have its election to pay into the Fund terminated and such an employer shall lose the benefits and
protection of the Act and may incur the additional liabilities described in subsection 3.5. of this rule. The
default liabilities of the employer are retroactive on the same basis as set forth in subsection 3.5.c. of this
rule.

3.7. An employer who is a subscriber to the Fund, whether such subscription is mandatory or
voluntary, or who is self-insured with the Fund and who does not cure its delinquency, as required by the
subsection 3.3. notice of delinquency, shall be in default and, if an elective subscriber, have its account
and the benefits and protection of the Act terminated upon default, without further action by or notice
from the division commission, by operation of the provisions of law for immediate and automatic default
upon the employer’ s failure to cure timely the delinquency.

3.8. An employer who is required to subscribe to the Fund and who fails to subscribe and otherwise
comply with the Act and the rules prior to the first date of employment of any employee of the employer
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shall be in default immediately prior to the moment of employment of any such employee and default
shall occur without the need for notice of delinquency as required for an employer who has subscribed or
has been permitted to be self-insured and is delinquent.

3.9. Notice of default.

a. After the delinquency and default of a subscriber or self-insured employer, the division
commission shall notify the default employer of the methods by which the employer may be reinstated
and restored with the Fund to the benefits and protection of the Act through a notice of default.

b. After the default of a non-complying employer, as defined in subsection 2.5.b. of this rule,
upon discovery of the occurrence and the name and address of the employer, the divisien commission
shall notify the default employer of the methods by which the employer may be reinstated and restored
with the Fund to the benefits and protection of the Act through a notice of default.

c. Upon default, although notice of default is not required prior to the initiation or
commencement by the divisien commission of any action to obtain the employer’ s compliance with the
Act, notice of default and intention to levy, as provided in subsection 12.1.f,, shall be given prior to any
action of distraint or levy upon personal property of the employer or a responsible person.

3.10. Any person required to truthfully account for and pay over to the divisien commission any
premium tax, premium deposit, penalty-premium-rate-premium-tax; late reporting or payment penalty,
interest or other penalty pursuant to the provisions of W. Va. Code, §23-2-1, et seq., or to cause the
same to occur, who willfully fails to truthfully account for and pay over the premium tax, premium
deposit, penaléy-premium-rate-premium-tax; late reporting and payment penalty, interest or other penalty,
or to cause the same to occur, or willfully attempts in any manner to evade or defeat any such premium,
premium deposit, interest or penalty or the payment thereof, is, in addition to other penalties provided by
law, liable for a sum equal to the total amount of the premium tax, premium deposit, penalty-premium
rate-premium-tax; late reporting or payment penalty, interest or other penalty evaded, or not accounted for
and paid over. The sum of liability is a personal obligation of the responsible person, or persons, and is
immediately due and owing to the divisien commission and, in addition thereto, is a lien enforceable
against all the property of the person or persons.

§85-11-4. Further Effects of Delinquency.

4.1. The divisien commission shall not certify to the secretary of state of West Virginia that all
payments and interest due the divisien commission by an employer have been made until the employer
cures any delinquency, default, or termination or until the employer has made arrangements satisfactory
to the divisien commission for that cure or until all payments and reports due by the employer under the
Act have been made or arranged for by agreement with the divisien commission.

4.2. Pursuant to W. Va. Code, §23-2-5a, the secretary of state shall withhold the issuance of any
certificate of dissolution or withdrawal in the case of any corporation organized under the laws of West
Virginia or organized under the laws of any other state and admitted to do business in this state until the
secretary of state receives the subsection 4.1. certification.

§85-11-5. Notice to Employees of Default Employers.
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5.1. Upon the default or termination of an employer, the division commission shall issue a written
notice to the employees of that employer. The notice shall be in the form prescribed by the division
commission.

5.2. Contents of notice. -- The notice shall inform the employees of the default or termination of their
employer and the effective date thereof. The motice shall also inform the employees of the legal
consequences, as it affects the employees, of the default or termination of their employer. In the case of
an employer which is required to subscribe to the Fund, the notice shall inform the employees that the
default employer is liable to its employees for injury or death, both in workers’ compensation benefits
and in damages at common law or by statute in a civil action in court. In the case of an employer which is
not required to subscribe to the Fund, but has voluntarily elected to do so, the notice shall inform the
employer and the employees that neither the default and terminated employer nor its employees are
protected by the Act as to any injury or death after the date of default. The notice shall also contain the
following statement which shall be printed in conspicuous type: "Any person who shall, prior to the
reinstatement of the said employer, as hereinbefore provided for, or prior to sixty days after the posting of
this notice, whichever shall first occur, remove, deface, or render illegible this notice, shall be guilty of a
misdemeanor, and, upon conviction thereof, shall be fined one thousand ($1,000.00) dollars."

5.3. Posting the notice. -- The divisien commission shall arrange for the posting of the subsection
5.1. notice in a conspicuous place at the chief works of the employer, as the same appears in the records
of the division- commission. If the chief works of the employer cannot be found or identified, then the
subsection 5.1. notice shall be posted at the front door of the courthouse of the county in which the chief
works are located, according to the divisien’s commission’s records. A copy of the notice shall also be
sent to the office of the secretary of state for publication in the State Register.

5.4. The division commission may require any sheriff, deputy sheriff, or other official of the state of
West Virginia, who may be authorized to serve civil process, to post the subsection 5.1. notice and to
make return thereof of the fact of such posting to the divisien commission, and any failure to post any
notice within ten days after he or she shall have received the same from the divisier commission, without
just cause or excuse, shall constitute a willful failure or refusal to perform a duty required of him or her
by law within the meaning of W. Va. Code, §61-5-28. Any person actually injured by reason of such
failure shall have an action against said official, and upon any official bond he or she may have given, for
such damages as such person may actually have incurred, but not to exceed in the case of any surety
upon said bond, the amount of the penalty of said bond.

5.5. Fee for posting, -- Any official posting the subsection 5.1. notice shall be entitled to the same fee
as is now or may hereafter be provided for the service of process in suits instituted in courts of record in
the state of West Virginia, which fee shall be paid by the divisien commission out of any funds at his or
her disposal, but shall be charged by him or her against the account of the employer to whose delinquency
such notice relates.

§85-11-6. Audits of Employers.

6.1. Pursuant to W. Va. Code, §23-2-2(a), every employer shall furnish the divisien commission,
upon request, all information required by the divisior commission to ascertain or verify the number of
employees employed by the employer during a pertinent period, the wages paid to employees during a
pertinent period, any payments owed to the Fund, as premium tax, premium deposit, interest, penalties,
fees, or to carry out the various purposes of the Act.
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6.2. In order to inspect the information specified in subsection 6.1. of this rule, the divisien
commission may direct that an agent or employee of the Fund audit the books and other records of the
employer during the regular business hours of the employer or at another reasonable time whether located
at the employer's place or places of business or elsewhere and the employer shall permit the audit to occur
and shall cooperate with the auditors so that the audit may be successfully completed.

6.3. Either as an addition to or as an altemnative to the audit permitted under subsection 6.2. of this
rule, the division commission may convene an administrative hearing or conduct a deposition for the
purpose of receiving the subsection 6.1. information in testimonial or evidentiary form. The
commissioner,-the executive director, an inspector or a designated hearing officer may issue subpoenas
and compel the attendance of witnesses and the production of pertinent books, accounts, papers, records,
documents and testimony at any such hearing or deposition. Any such administrative hearing or
deposition shall be convened and conducted in accordance with section 14. of this rule and the division
commission shall have the right to have any employer or officer, agent, or employee of any employer
examined under oath or affirmation. A deposition may be held pursuant to this subsection even if a
hearing regarding the employer has not been previously noticed or requested; but, in that event, adequate
notice of the deposition shall be given to all interested parties known to the divisier commission.

6.4. The request for information provided for by subsection 6.1., the audit provided for by subsection
6.2., or the hearing provided for by subsection 6.3. may be conducted at any time when necessary to carry
out the purposes of the Act including when the divisien commission has good cause to believe that the
employer may be delinquent. Such times may be before the issuance of a subsection 3.3. notice of
delinquency, after the issuance of a subsection 3.3. notice of delinquency, before or after an employer has
defaulted pursuant to subsection 3.7. or has been terminated pursuant to subsection 3.8. of this rule, or
before, during, or after the implementation of an attempt to collect or enforce upon the employer's
delinquency as provided for in subsection 7.2. of this rule.

§85-11-7. Methods of Collection of Payments and Enforcement.

7.1. Prior to a subsection 3.5. default or a subsection 3.6. termination, an employer may cure its
delinquency by paying in full the amounts claimed to be owed by the division commission and by filing a
complete gross wages payroll report, if not filed. At this stage, the amounts claimed to be owed to the
divisien commission shall include a requirement for the payment of interest on all delinquent payments
pursuant to W, Va. Code, §23-2-13.
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a. _Any employer who wishes to contest a decision made by the commission regarding amounts

claimed to be owed to the commission or disputes the completeness or accuracy of an alleged delinquent
gross wages payroll report, under the provisions of chapter twenty-three, article two of the Code. may do
so under the provisions of W. Va. Code, §23-2-17. The rule implementing that section requires the filing
of a formal request for reconsideration, and following reconsideration, a petition within thirty days of the
emplover’s receipt of notice of the disputed decision or action or reconsidered decision or, in the absence
of such receipt, within sixty days of the date of the commission’s making such disputed decision or taking
such disputed action or making such reconsideration decision. (See 85 C.S.R. 7, “Rules for Selected
Hearings.” However, as a mandatory prerequisite to hearing a petition after a reconsideration decision,
the employer must deposit sufficient assets with the commission to guarantee payment of the amount
determined to be due and owing by the commission. The deposit of assets shall be required in the
following form(s):

1. The full cash amount of the money determined to be due by the comtmission;

2. A reinstatement agreement issued and maintained in accordance with the provisions and
terms of W. Va. Code §23-2-5 and, in accordance with the discretionary policies of the commission, as
authorized by law, including the authority to refuse to enter into a reinstatement agreement:

3. A cash or corporate surety bond or a bank letter of credit in the full amount claimed due
by the commission; or

4. Any combination of the above three methods that guarantees payment in full to the
commuission in the event the emplover does not prevail in the matter.

7.2. Following the default or termination of an employer, the division commission shall have
available to it the following remedies which shall each be described more fully below:

a. Initiation of a civil action

b. Filing of a lien or liens enforceable against all the property of the employer and the persons,
partners and officers who are or were responsible for payment or causing the payment of the default
liability for which the liens were filed.

‘¢. nitiation of an action in the circuit court of Kanawha County to enjoin the employer from
continuing to carry on the business in which its liability was incurred or, in the alternative, to accept a
bond from the employer.

d. Filing a claim in any bankruptcy proceeding or in a receivership or insolvency proceeding.

10
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e. Informing the director of the divisien commission of environmental protection when an
employer is delinquent, default or terminated with the Fund prior to the director’s issuance of a coal
mining permit so that the permit may not be issued until the applicant is in compliance with the Act, as
provided in W. Va. Code, §22-3-8.

Requesting a criminal prosecution of any person, firm, corporation or other employer whose
non-compliance with the Act is believed to be in violation of W. Va. Code, §23-1-16 and section 17. of
this rule.

7.3. In addition to the other remedies set forth here, the division commission may also initiate a
proceeding or proceedings in the name of the state to distrain upon any personal property, including
intangible property, of any delinquent employer and responsible persons. If the divisien commission has
good reason to believe that such property or a substantial portion thereof is about to be removed from the
county in which it is situated, the division commission may initiate a distraint proceeding in the name of
the state before the employer actually becomes delinquent. In exercising the power of distraint, the
division commission may do so as provided for in section 12. of this rule.

7.4. In every case noted in this section 7. where a monetary sum is to be collected, the division
commission shall include a demand for interest as specified in section 15. of this rule.

7.5. The remedies set forth in subsection 7.2. and 7.3. of this section are described in greater detail in
later sections of this rule.

§85-11-8. Statutory Lien.

8.1. Any payment and interest thereon due and unpaid under the Act constitutes a lien enforceable
against all of the property of the owing employer. By way of example, and not by limitation, payments
owed may include delinquent or default premium taxes, premium deposits, penalfy—premiuvm-rate
premiur-taxes; late reporting or payment penalties, claims benefits paid by the Fund for employees, or
their dependents, of a delinquent, defaulted, or terminated employer, costs of serving or posting notices,
dishonored check service fees, court and hearing charges and fees and all other unresolved claims shown
upon the account of an employer by the records of the divisien commission, plus interest thereon as
calculated under W. Va. Code, §23-2-13, and section 15. of this rule, The property subject to the lien
includes all of the lienee’ s real estate, personal property of all types and combinations thereof.

8.2, In accordance with W, Va. Code, §23-2-5a and §38-10C-2, the divisien commission shall file a
written notice of the subsection 8.1. lien in the office of the clerk of the county commission of the county
in which the property of the employer or lienee against whom such lien is claimed, is situate, or if the
employer's or lienee’ s property is situated in more than one county, then in each such clerk’ s office in
each such county. The notice shall certify the amount of money that is owed to the Fund by the employer.

8.3. Pursuant to W. Va, Code, §38-10C-2, the clerk or clerks of the county commission or
commissions shall, upon the filing of the notice, index the notice in the judgment or tax lien docket of his

11
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or her office against the employer or lienee in favor of the state of West Virginia and the divisien
commission. Upon the satisfaction of such lien, a properly acknowledged release thereof for recordation
shall be delivered or mailed to the employer or lienee by the divisien commission or shall be delivered or
mailed to the clerk of the county commission in the county in which the lien was filed. Such notice or
notices of the lien shall be supplemented by additional notices from time to time whenever any additional
liability is incurred by the employer or is determined by audit or other proceeding.

8.4. Until the lien is docketed as provided for in subsection 8.3. of this rule, the lien is unenforceable
against purchasers (including a lien creditor) of real estate or personal property for a valuable
consideration except for such purchasers with actual notice of the divisiea’s commission’s lien.
However, if a purchaser (including a lien creditor) of real estate or personal property for a valuable
consideration has actual knowledge of the lien, then that lien shall be enforceable against such a purchaser
even before the lien is docketed as provided for in subsection 8.3. of this rule. Following the docketing
pursuant to subsection 8.3., the lien is enforceable against any purchaser (including a lien creditor) with or
without actual notice of the lien.

8.5. Once all amounts due from the employer are collected by the divisien commission, the
eommissioner commission shall release the lien or liens as provided by law.

§85-11-9. Civil Actions.

9.1. The disdsien commission in the name of the state may commence a civil action against an
employer, which includes for the purposes of this section a responsible person, as defined in subsection
3.10. of this rule, EiHM; r both, who, after due notice, defaults in any payment
or duty required by the Act and this rule. Such payments may include, but are not limited to, premium

taxes, premium deposit, penslty-premitm-rate-premivum-taxes; late reporting or payment penalties, claims

benefits paid by the Fund, costs of serving or posting notices, court and hearing charges and fees or any
other amounts lawfully owed, and interest thereon, by employers in default; by employers who have been
terminated from coverage by the Fund; or, by employers who elected to self insure.

9.2. Such acivil action may be pursued under the applicable provisions of W, Va. Code, §14-1-1,
W. Va. Code, chapter 38, or as otherwise provided by law.

expressly noted that the provisions of sections 18a, 18b, and 18c of article 1, chapter 14 of the West
Virginia Code are not applicable to a subsection 9.1. civil action, but may be used as is otherwise proper.

9.3. Subsection 9.1. civil actions shall be settled or dismissed only as provided by W. Va. Code, §14-
1-18 or the Act. All such settlement or dismissal orders shall be public information and shall not be
placed under seal.

9.4. Pursuant to W. Va. Code, §23-2-5a, if the judgment entered in a subsection 9.1. civil action is
against the defendant employer, the defendant shall pay the costs of the action. In addition, a subsection
9.1. civil action shall be given preference on the calendar of the court over all other civil actions,

9.5. Upon obtaining a judgment in any civil action under this section 9., the divisien commission
* shall enforce and execute upon that judgment as provided for by W. Va. Code, §14-1-1, et seq., or as
otherwise provided for by law. Any agreement to accept less than the full value of the judgment together
with interest thereon shall be made solely as set forth in subsection 9.3. of this rule and shall be stated in
writing and that document shall be a public record.

12
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§85-11-10. Injunctions From Carrying On Business.

10.1. In any case when an employer required to subscribe to the Fund defaults in payment of
premium, premium deposit, penalty, or interest thereon, for as many as two calendar quarters, which
quarters need not be consecutive, and remains in default after due notice, the division commission may
bring an action in the circuit court of Kanawha County to enjoin such employer from continuing to carry
on the business in which such liability was incurred.

10.2. The division commission may, as an alternative to pursuing such an injunction, require such
delinquent employer to file a bond in the form prescribed by the divisien commission with satisfactory
surety in an amount not less than fifty percent more than the payments and interest due. The bond must
be issued by a corporate surety satisfactory to the diviston commission.

§85-11-11. Receivership and Insolvency Proceedings; Bankruptcy.

11.1. In accordance with the provisions of W. Va. Code, §23-2-5a, in case a business subject to the
payments and interest thereon imposed under the Act shall be operated in connection with a receivership
or insolvency proceeding in any state court in this state, the court under whose direction such business is
operated shall, by the entry of a proper order or decree in the cause, make provisions, so far as the assets
in administration will permit, for the regular payment of such payments as the same become due.

such case as is described in subsection 11.1., |

2 the division
commission may file such pleadings, motions, and other documents and take any other legal action so as
to protect the interests of the Fund during the pendency and resolution of such case.

11.3. In the event that any employer which owes any payment and interest under the provisions of
the Act files for or is placed in a bankruptey proceeding under the laws of the United States, the division
commission may become a party to such proceedings and take any and all actions needed to protect the
interests of the Fund during the pendency and resolution of the proceeding. The division commission
may institute an involuntary proceeding against an employer in a bankruptcy court of the United States in
any proper instance. All premium tax assessments, as defined in subsection 2.13. and elsewhere in this
rule and in the Act, are special revenue taxes under and according to the provisions of state workers'
compensation law and are deemed to be tax claims, as priority claims or administrative expense claims
according to those provisions of law provided in the United States bankruptcy code.

§85-11-12. Distraint Upon Personal Property.

12.1. General authority and provisions.

a. Authority of the divisien commission. - If any premium tax, premium deposit, penalty,
interest, claims benefit or other payment required by the Act is due and the employer is in default for
nonpayment of such obligation and notice thereof has been given as provided for by this rule and the
demand is not then the subject of administrative or judicial review, then, if any employer liable to pay
such payment, premium tax, or penalty neglects or refuses to pay the same within the period of time
provided for payment after notice and demand as provided in subsection 12.1.f. hereof, it shall be lawful
for the division commission to collect the amounts due and such further sums as are sufficient to cover
the expense of the levy, by levy in the name of the state and divisien commission upon all personal
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property, including intangible property, and rights to property belonging to such employer or on which
there is a lien as provided for by the Act for payment of the obligation due. If the divisien commission
finds that the collection of such obligation is in jeopardy, notice and demand for immediate payment may
be given by the division commission and, upon failure or refusal to pay such obligation, collection thereof
by levy shall be lawful without regard to the time period provided in subsection 12.1.f. If the divasion
commission has good cause to believe that such property or a substantial portion thereof is about to be
removed from the state in which it is situated, the division commission may likewise distrain before such

delinquency occurs.

b. The term "levy" as used in this section includes the power of distraint and seizure by any
lawful means. Except as otherwise provided in this section, a levy shall extend only to property
possessed and obligations existing at the time thereof. In any case in which the divisier commission may
levy upon property or rights to property, the divisior commission may seize and sell such property in
accordance with section 12.4. of this rule.

¢. The divisien commission may utilize the services of a sheriff, a sheriff's deputy, or a member
of the department of public safety in levying upon any property under this section 12. of this rule or in
performing any of the tasks related to the disposition of the property once it is seized as are set forth in the
remainder of this section of this rule.

d. Successive seizures. -- Whenever any property or a right to property upon which levy has been
made by virtue of subsection 12.1.a. is not sufficient to satisfy the claim of the divisien commisgsion for
which levy is made, the division commission may, thereafter, and as often as may be necessary, proceed
to levy in like manner upon any other property liable to levy of the employer against whom such claim
exists until the amount due, together with all expenses, is fully paid.

e. Distress warrant. -- The divisien commission may issue a distress warrant to the sheriff of any
county of this state commanding him or her to levy upon and sell any such property or rights to property
subject to levy in accordance with the provisions of this section. A distress warrant shall be executed
within sixty (60) days from the date the warrant was issued. The sheriff shall return the warrant and any
money collected to the division commission within sixty-five (65) days from the date the warrant was
issued. A sheriff so collecting any payment shall be entitled to such compensation as is provided by law
for his or her services in the levy and enforcement of executions.

f. Requirement of notice before levy.

A. In general. -- Levy may be made under subsection 12,1.a. upon the salary or wages or
other property or right to property of any employer with respect to any unpaid obligation only after the
division commission has notified such employer in writing of his or her intention to make such levy. A
notice shall also be given by the divisien commission or other officer in the manner provided by
applicable law to all entities other than the employer of whom the divisier commission or other officer
has knowledge and who have a higher priority lien or right to the property than that of the divasion
commission.

B. Notice time period and hearing requirement. -- The notice required under subsection
12.1.£A. shall be given in person, or by attorney-in-fact, or sent by regular United States mail to such
employer's last address of record at the divisier commission, no less than twenty days prior to the day of
levy, unless the notice of intention to levy and right to a hearing are set forth in the notice of delinquency
as required by subsection 3.3. of this rule and W. Va. Code, §23-2-5(b) and (c); however, no notice need
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be given prior to levy if the divisien commission has made a finding under either of the last two sentences
of subsection 12.1.a. that collection of the obligation is in jeopardy; or, if the levy is made through the
provisions of chapter 38, W. Va. Code, including notice and hearing provisions therein, for execution
upon liens and a notice of delinquency was given by the divisien commission as required by subsection
3.3. of this rule and a notice of lien was docketed as required by subsection 8.2. of this rule.

C. Continuing levy on salary and wages. -- The effect of a levy on salary or wages payable
shall be continuous from the date such levy is first made until the liability out of which such levy arose is
satisfied or becomes unenforceable by reason of lapse of time, at which time the disdsien commission
shall promptly release such levy and notify the employer upon whom such levy was made that such levy
has been released.

12.2. Property exempt from levy.

a. Enumeration. -- There shall be exempt from levy the greater of the value of exemptions as
provided in chapter 38 of the West Virginia Code or as provided below. In any case where the entity
subject to the processes set forth in this section 12. is an individual human being, then the term
"individual” as used in this subsection 12.2. applies solely and exclusively to such a human being and if
the entity proceeded against is not an individual human being then the term "individual" does not apply to
that entity:

A. Wearing apparel and school books. -- Items of wearing apparel and school books that are
necessary for the individual or for members of his or her family.

B. Fuel, provisions, furniture and personal effects. -- If the individual is the head of a family,
so much of the fuel, provisions, furniture and personal effects in his or her household and of the arms for
personal use, livestock and poultry of the individual, as does not exceed one thousand five hundred
dollars in value, if the individual is not the head of a household, this exemption shall not exceed one
thousand dollars.

C. Books and tools of a trade, business or profession. -- So many of the books and tools
necessary for the trade, business, or profession of the individual as do not exceed in the aggregate one
thousand dollars in value.

D. Unemployment benefits. -- Any amount payable to an individual with respect to his or her
unemployment (including any portion thereof payable with respect to dependents) under an
unemployment compensation law of the United States, or of this state, or any other state.

E. Undelivered mail. -- Mail, addressed to any employer, which has not been delivered to the
addressee.

F. Annuity and pension payments. -- Annuity or pension payments to any individual under
any pension or retirement plan, including social security payments.

G. Workers' compensation. -- Any amount payable to an individual as workers'
compensation (including any portion thereof payable with respect to dependents) under a workers'
compensation law of the United States, or of this state, or any other state; except that if the individual
who will be receiving such payment is a person who as sole proprietor, partner, or corporate officer,
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employee, or member was responsible for and is liable for the payment of the obligation levied upon, then
the amount payable as workers' compensation may be levied upon.

H. Judgments for support of minor children. -- If the individual is required by a judgment of
a court of competent jurisdiction, entered prior to the date of levy, to contribute to the support of minor
children, so much of his or her salary, wages or other income as necessary to comply with such judgment.

I. Public assistance. -- Any amount payable to any individual from a public assistance or
relief fund created under the law of the United States, of this state, or of any other state.

J. Wages, salary and other income. -- Any amount payable to or receivable by an individual
as wages or salary for services provided by an employee to his or her employer, or as income derived
from other sources, during any period, to the extent that the total for such period does not exceed the
applicable exempt amount determined under the provisions of chapter 38, articles 5A and 5B, W. Va.
Code, plus twenty-five dollars for each additional dependent of the individual.

K. If the employer is a natural person and if he or she owns a homestead located in this state,
the first five thousand dollars thereof shall be exempt from levy.

b. Appraisal. - The officer seizing property of the type described in subsection 12.2.a. shall
appraise and set aside to the owner the amount of such property declared to be exempt. If the
individual objects at the time of the seizure to the valuation fixed by the officer making the seizure, the
division commission shall summon three disinterested individuals who shall make the valuation.

¢. No other property exempt. -- Unless required by some other law, no personal property or rights
to property shall be exempt from levy other than property specifically made exempt by subsection 12.2.a.

12.3. Surrender of property subject to levy.

a. Requirement. -- Any person in possession of, or obligated with respect to, property or rights to
property subject to levy upon which a levy has been made shall, upon demand of the division
commission, surrender such property or rights, or discharge such obligation, to the divisien commission,
except such part of the property or rights as is, at the time of such demand, subject to any prior
attachment, execution or levy.

b. Enforcement of levy and extent of personal liability. -- Any person in possession of or
obligated with respect to property subject to levy upon which levy has been made, who fails or refuses to
surrender any property or rights to property, subject to levy, upon demand by the divisien commission,
shall be subject to prosecution as provided for in section 17. of this rule.

¢. Effect of honoring levy. -- Any person in possession of or obligated with respect to property or
rights to property subject to levy upon which levy has been made, who upon demand by the divisien
commission, surrenders such property or rights to property or discharges such obligation to the divisien
commission shall be discharged from any obligation or liability to the delinquent employer with respect to
such property or rights to property arising from such surrender or payment.

d. The term "person" as used in this subsection 12.3. includes, but is not limited to, any

individual, employee, sole proprietor, partner, officer, member, joint venturer, receiver, trustee, executor,
administrator, guardian, committee or official of any sole proprietorship, firm, partnership, limited
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partnership, limited liability company, company, association, corporation, organization, joint venture,
receivership, trust, estate, governmental entity or other entity who as such person is under a duty to
surrender the money, property or rights to property or to discharge the obligation or demand.

12.4. Sale of seized property.

a. Notice of seizure. -- At the time of seizure or as soon as practicable after seizure of property,
notice in writing shall be given by the division commission to the owner of the property, and to the
possessor thereof, or shall be left at his or her usual place of abode or business if he or she has such within
the county where the seizure is made. If the owner cannot be readily located, or has no dwelling or place
of business within such county, the notice may be mailed to his or her last known address by use of the
certified mail, return receipt requested. Such notice shall specify the sum demanded and shall state the
appraised value and identity of the property seized.

b. Notice of sale. -- The divisien commission may sell any property seized under this section 12.
of this rule. As soon as practicable after the seizure of the property, the divisien commission shall give
notice to the owner, in the manner prescribed in subsection 12.4.a., and shall cause a notice of sale to be
published as a class IT legal advertisement in some newspaper published or generally circulated within the
county wherein such seizure is made, or the county where the property is located, the last date of
publication being not less than five (5) days prior to sale. This notice shall identify the property to be
sold, and the date, time, place, manner, and conditions of the sale thereof, all of which shall be at the
discretion of the divisien commission. The sale shall be conducted by public auction, or by public sale
under sealed bids. Before the sale, the divisier commission may determine a minimum price for which
the property shall be sold, and if no person offers to purchase such property at the sale for the amount of
the minimum price, the property shall be declared to be purchased at such price for the state of West
Virginia for the benefit of the Fund; otherwise, the property shall be declared to be sold to highest bidder.
In determining the minimum price, the divisien commission shall take into account the expense of
making the levy and sale.

c. Sale of indivisible property. -- If any property liable to levy is not divisible, so as to enable the
divisten commission by sale of a part thereof to raise the whole amount of the sum due and the expenses
of making the levy and sale, the whole of such property shall be sold. However, where the property sold
is co-owned or jointly owned by the employer and an innocent third party, the proceeds of the sale shall
be divided, based on the respective interests of the entities owning the property immediately prior to the
levy and sale, and the proceeds attributable to the interest of the innocent owner or owners shall be
distributed to them: Provided, that where the property to be sold is so co-owned or jointly owned by an
innocent third party, who has no independent liability to the Fund, such innocent party may petition the
circuit court of the county in which the property is located for relief, including postponement of the sale,
in order that the court can determine if the property can be partitioned, so as to avoid sale of the innocent
party's portion or grant and afford other relief by the court protective of the rights and interests of such
innocent party as well as of the Fund.

12.5. Sale of perishable goods. -- If the divisienr commission determines that any property seized is
liable to perish or become greatly reduced in price or value by keeping, or that such property cannot be
kept without great expense, the divisien commission shall appraise the value of such property and shall
take one of the following actions:

a. Return to owner. -- If the owner of the property can be readily found, the division commission
shall give him or her notice of such determination of the appraised value of the property. The property
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shall be returned to the owner if, within such time as may be specified in the notice, the owner either: (a)
pays to the division commission an amount equal to the appraised value; or, (b) gives bond in such form,
with such sureties, and in such amount as the diisien commission shall prescribe, to pay the appraised
amount at such time as the division commission determines to be appropriate under the circumstances.

b. Immediate sale. -- If the owner does not pay such amount or furnish such bond in accordance
with this subsection, the divisien commission shall, as soon as practicable, make public sale of the

property.
12.6. Redemption of property.

a. Before sale. -- Any entity whose property has been levied upon shall have the right to pay the
amount due, together with the expenses of the proceeding, if any, to the division commission at any time
prior to the sale thereof, and upon such payment, the divisien commission shall restore such property to
that entity and all further proceedings in connection with the levy on such property shall cease from the
time of such payment.

b. Subrogation to-divisien+s commission’s lien. -- Any entity redeeming the interest of another
shall be subrogated to the lien of the divisier commission on such interest. Such entity shall lose his, her
or its right to this lien, however, unless within thirty (30) days after receiving the certificate of sale of
personal property, he, she or it shall file with the clerk of the county commission of the county in which
the personal property is located or where the delinquent employer resides or has its business location, or if
peither be in this state, the clerk of the county commission of Kanawha County, his, her or its claim
against the delinquent employer and a copy of the certificate of sale of personal property.

12.7. Certificate of sale. -- In the case of property sold as provided in subsection 12.4., the divisien
commission shall provide to the purchaser a certificate of sale upon payment in full of the purchase price.

12.8. Legal effect of certificate of sale of personal property.

a. Certificate of sale of property. -- In all cases of sale of property pursuant to subsection 12.4.,
the certificate of such sale:

A. As evidence. -- Shall be prima facie evidence of the right of the officer to make such sale,
and conclusive evidence of the regularity of the proceedings in making the sale; and,

B. As conveyances. -- Shall transfer to the purchaser all right, title and interest of the
employer in and to the property sold; and,

C. As authority for transfer of corporate stock. -- If such property consists of stocks, shall be
notice of such transfer when received by any corporation, company or association and shall be authority
to such corporation, company or association to record the transfer on its books and records in the same
manner as if the stocks were transferred or assigned by the party holding the same, in lieu of any original
or prior certificate, which shall be void, whether canceled or not; and,

D. As receipts, -- If the subject of sale is securities or other evidences of debt, shall be a good

and valid receipt to the person holding the same, as against any person holding or claiming to hold
possession of such securities or other evidences of debt; and,
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E. As authority for transfer of title to motor vehicle. -- If such property consists of a motor
vehicle, shall be notice, when received, to any public official charged with the registration of title to
motor vehicles, of such transfer and shall be authority to such official to record the transfer on the books
and records in the same manner as if the certificate of title to such motor vehicle has been transferred or
assigned by the party holding the same, in lieu of any original or prior certificate, which shall be void,
whether canceled or not.

b. Effect of junior encumbrances. -~ A certificate of sale of personal property given pursuant to
subsection 12.7. shall discharge such property from all liens, encumbrances and titles over which the lien
of the division comnmission with respect to which the levy was made had priority.

12.9. Records of sale. -- The divisien commission shall for each county, keep a record of all sales of
property under subsection 12.4. and of redemptions of such property. The record shall set forth the debt
for which any such sale was made, the date of seizure and sale, the name of the debtor and all proceedings
in making such sale, the amount of expenses and the names of the purchasers and the date and a copy of
the certificate of sale. A copy of such report, or any part thereof, certified by the division commission
shall be evidence in any court of this state of the truth of the facts therein stated.

12.10. Expense of levy and sale. -- The divisien commission shall determine the expenses to be
allowed in all cases of levy and sale under this article.

12.11. Application of levy.

a. Collection of liability. -- Any money realized from a levy shall be applied as follows: (a) first,
against the expenses of the proceedings; (b) second, any amount remaining shall then be applied against
the liability in respect of which the levy was made and the sale was conducted; and, (¢) third, any amount
still remaining shall then be applied against any other delinquent liability of the employer for which levy
may be made under this rule.

b. Surplus proceeds. -- Any surplus proceeds remaining after the application of subsection
12.11.a. shall, upon application and satisfactory proof in support thereof, be credited or refunded by the
divdsion commission to the person or persons legally entitled thereto.

12.12. Authority to release levy and return property.

a. Release of levy. -- It shall be lawful for the divisien commission to release the levy upon all or
part of the property or rights to property levied upon where the divisien commission determines that such
action will facilitate the collection of the liability, but such release shall not operate to prevent a
subsequent levy,

b. Return of property. -- If the divisien commission determines that property has been wrongfully
levied upon, it shall be lawful for the division commission to return: (a) the specific property levied
upon; (b) an amount of money equal to the amount of money levied upon; or, (¢) an amount of money
equal to the amount of money received by the division commission from a sale of such property.
Property may be returned at any time. An amount equal to the amount of money levied upon or received
from such sale may be returned at any time before the expiration of nine (9) months from the date of such
levy or thereafter if a demand in writing to the divisier commission has been made within such time
period. For purposes of this subsection 12.12.b., if property is declared purchased by the division
commission at a sale pursuant to subsection 12.4., the divisien commission shall be treated as having
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received an amount of money equal to the minimum price determined pursuant to such subsection or, if
larger, the amount received by the division commisgion from the resale of such property.

c. Public information. -- The divisien commission shall, upon request, make public the names
and persons in whose favor a release of levy or return of property has been made as provided in
subsections 12.12.a. and 12.12.b.

§85-11-13. Applications for Reinstatement.

13.1. Any employer, who is required to subscribe to the Fund and subsequently defaults, or who
elects to subscribe and whose account is subsequently terminated upon default, shall be restored
immediately to the benefits and protection of the Act only upon the filing of all delinquent gross wages
payroll and other reports required by the division commission and upon payment into the Fund of all
unpaid premium taxes, an adequate premium deposit, accrued mterest pcnaltles and any other amount
due under the Act or the rules promulgated by the commissione ;

performanee-ceounecil commission and the board of managers.

13.2. Any employer who is in default or who’s account is terminated upon default under the Act
may be reinstated to the benefits and protection of the Act by filing an application for reinstatement and
entering into a reinstatement agreement with the divisien commission which provides for repayment of
the entire delinquency and default liability in installments, as provided by W. Va. Code, §23-2-5. No
application for reinstatement may become effective until the applicant’s default occurs, although the
application may be filed prior to default. Application for reinstatement shall be made upon forms
prescribed by the divisien commission and shall include a report of the gross wages payroll of the
employer during the entire period of delinquency and subsequent default or termination, which payroll
information shall be verified by the employer or its authorized agent, and an application shall further
include an application deposit payment equal to one half of one percent of the gross wages payroll during
the entire period of delinquency and default, or one hundred ($100.00) dollars, whichever amount shall be
greater, or equal to another portion of the liability as may be determined from time to time by rule but not
to exceed the amount of the entire liability due and owing for the period of delinquency and default.

13.3. A default or terminated employer who applies for reinstatement shall be entitled to the benefits
and protection of the Act on the day that a properly completed and acceptable application and proper
application deposit is received by the divisier commission and thereafter. However, if the divisien
commission subsequently reinstates an employer subject to the terms of a reinstatement agreement, then
the subsequent failure of the employer to make scheduled payments in accordance with the reinstatement
agreement, to timely file and pay current premium tax or to restore the premium deposit to the required
amount by the end of the repayment period shall cause the reinstatement agreement to be null, void and of
no effect, and the employer shall be denied the benefits and protection of the Act effective from the date
that such employer's account originally became delinquent. Similarly, the withdrawal of an application
for reinstatement; the failure to timely file reports or make quarterly or current premium tax payments to
the division commission during the pendency of the application prior to execution of a reinstatement
agreement; or refusal or failure to timely sign, execute and return to the divisien commission, within
thirty (30) days of the applicant’ s receipt of the agreement, the reinstatement agreement offered by the
divisien commission, shall cause the application for reinstatement to be null, void and
of no effect and the employer shall be denied the benefits and protection of the Act effective from the date
that such employer's account originally became delinquent.
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13.4. Pursuant to section 6. of this rule, the division commission may direct that a complete audit of
the employer's account be made at any time after an application for reinstatement is received from the

employer.

13.5. An employer may file an application for reinstatement despite the pendency of some other
remedial action that may have been instituted by the divisien commission. The dixisien commission may
then delay or continue further pursuit of that remedial action if, in the divisients commission’s sole
discretion, the interests of the Fund will be protected or furthered despite such delay or continuance. One
factor that the divisier commission may rely upon, but not to the exclusion of other possible factors, is
whether the application is the first the employer has filed or whether the employer has filed and then
defaulted on previous applications. In the latter event, the divisiea commission will generally, unless
some other good cause exists to the contrary, continue to proceed with the other remedies.

13.6. In addition, entry into a reinstatement agreement is discretionary with the divisien commission.
Such discretion shall be exercised in keeping with the fiduciary obligations owed to the workers’
compensation fund. Should the divisier commission decline to enter into a reinstatement agreement and
should the employer not comply with the provisions of subsection 13.1., then the divisien commission
may proceed with any of the collection efforts provided for by these rules; by §23-2-5a of the W. Va,
Code or as otherwise provided for by the W. Va. Code.

13.7. The division commission may permit the payment of all amounts due to the Fund or the filing
of all reports due to the Fun both, upon the terms stated in a reinstatement agreement. The division
commission shall exercise § discretion to enter into such an agreement and shall prescribe the terms
of an agreement. The reinstatement agreement shall not authorize or permit the reduction or waiver of
any part of the premium or premium deposit, or other amount due. Further, the reinstatement agreement
shall provide for the payment of interest by the employer upon the amounts payable to the Fund over the
life of the repayment agreement. The interest rate shall not change over the term of the agreement.
Except in extreme circumstances, the term of an agreement shall not exceed three (3) years and in no
instance shall the term of an agreement exceed five (5) years. The divisien commission shall set the
reinstatement agreement’ s term of repayment for that period of months in which it believes the applicant
is financially capable of repaying the default liability and restoring the premium deposit to the required
amount but the term shall be set at not more than thirty-six (36) months, unless the applicant employer
shall file, with its application for reinstatement, a request for extension of up to twenty-four (24)
additional months in the term, with financial proof of good cause why and for what extended term the
request should be granted by the division commission in the reinstatement agreement. The breach of a
reinstatement agreement by the employer shall render the application for reinstatement and reinstatement
of the employer void and of no legal effect and the employer shall be denied the benefits and protection
of the Act effective from the date that such employer's account originally became delinquent; except that,
the account of the employer shall be credited for any amounts paid by the employer. Nothing in this
section shall apply to any other type of collection method under the Act or this rule.

§85-11-14. Administrative Hearings.

All administrative hearings conducted pursuant to this rule will be held in accordance with the
provmons of W Va. Code, §29A-5 1, et seq and with the provisions of Preeedural Rule, Bureau—of
0 SFRINS ape on-Pivisien;-85 C.S.R. 7, Rules for Selected Hearings.

§85-11-15. Interest.
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15.1. Any and all payments unpaid on the date on which due and payable, as prescribed by the
divisien commission, shall immediately begin bearing interest. Interest shall be compounded quarterly
until payment plus accrued interest is received by the divisier commission; except that future interest for
reinstatement agreements shall be calculated and provided at a simple rate of interest. Interest collected
pursuant to this subsection shall be paid into the Fund.

15.2. Notwithstanding the provisions of subsection 15.1. of this rule, in no event shall the rate of
interest charged a political subdivisien commission of the state or a volunteer fire department exceed ten

percent per annum.

§85-11-16. Reseryed. Clearance-ofBacklog,

§85-11-17. Criminal Penalties.

In addition to all other remedies available to the division commission under this rule or as contained
in the Act, the divisien commission may elect to request prosecution of any person, firm, partnership,
association, corporation or other entity who violates any part of the Act in accordance with W. Va. Code,
§23-1-16. Notice should also be taken of the provisions of subsections 3.4.f.,, 5.2., and 12.3.b. of this rule
for other specific provisions concerning criminal penalties.

§85-11-18. Freedom of Information Act.

Pursuant to the Freedom of Information Act, W. Va. Code, §29B-1-1, et seq., all of the evidence and
records submitted during a hearing or as part of a stipulation, except insofar as those records contain
confidential medical information or other information confidential to a Fund claimant or employer
subscriber, or other person or entity, shall be subject to public inspection and copying; except that, if
under the rules of evidence certain testimony or documentary evidence may be deemed confidential and
placed under seal, then upon such a ruling by the hearing officer, such testimony or documentary
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evidence shall not be disclosed. If the confidential information cannot be excised from a record, then the
record as a whole will be deemed confidential; however, the dixision commission shall release in its
place a statement explaining in detail the basis for the withholding of the record.
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§85-11-27. Termination of the Commission.

Upon termination of the commission, this rule shall be administered by the insurance commissioner

ol This rule shall have no
force and effect over the collection of New Fund assets or other matters involving the collection of
premiums by carriers from their insureds.

§85-11-1928. Severability.

If any provision of this rule or the application thereof to any entity or circumstance shall be held
invalid, such invalidity shall not affect the provisions or the applications of this rule which can be given
affect without the invalid provisions or application and to this end the provisions of this rule are declared
to be severable.

27



Commission Responses
“Enforcement of Reporting & Payment Requirements”
85CSR11

2.17. Definition of “Commission Default List” added.

2.18. Definition of “Policy Default” added.

2.19. Definition of “Private Market Default List” added.

Response; The three definitions were added as a result of the Insurance Commissioner’s
request to add additional language regarding employers who go into default after the
termination of the Commission. The definitions added are consistent with the definitions
contained within 85CSR32.

Bowles Rice
§7.1. (See also 7.4 & 13.7 below for same analysis.) Change suggested to acknowledge
the provisions of W. Va. Code §23-2-5(f)(1) that allows the waiver of accrued premium
and interest and permits settlement of amounts owed.
Response:
Disagree. No change. The provisions of W. Va. Code §23-2-5(f)(1) allowing
settlement of accrued interest and outstanding premium amounts expires upon
termination of the Commission. This rule is intended to last beyond the
termination of the Commission.

Bowles Rice

§7.1.a. Change suggested to eliminate provisions requiring various forms of security as a

requirement of filing a petition in dispute of premiums owed.
Response:
Disagree. The language in the rule, as amended, was adapted from recent
language approved by the Board of Managers in the passage of 85CSR18, “Self-
Insurance Self Administration,” §22. This language provides options to
employers that want to dispute amounts owed and guarantees payment to the
Commission without requiring a cash deposit.

7.2.a. Insurance Commissioner. Request made to include reference to allow actions
against officer and directors of the employer.
Response: Agreed. Change made.

7.2.f. Insurance Commissioner. Request made to include language to allow the
Insurance commissioner to take action against default employers through license and
permit actions with other agencies.

Response: Agreed. Change made.

Bowles Rice

§7.4. Change suggested to acknowledge the provisions of W. Va. Code §23-2-5(f)(1)
that allows the waiver of accrued premium and interest and permits settlement of
amounts owed.




Response:

Disagree. No change. The provisions of W. Va. Code §23-2-5(f)(1) allowing
settlement of accrued interest and outstanding premium amounts expires upon
termination of the Commission. This rule is intended to last beyond the
termination of the Commission.

9.1. Insurance Commissioner. Request made to include reference to allow actions
against officer and directors of the employer.
Response: Agreed. Change made.

9.2. Insurance Commissioner. Request made to remove reference to attorney general’s
office so that the Insurance Commissioner retains flexibility in selecting counsel.
Response: Agreed. Change made.

11.2. Insurance Commissioner. Request made to remove reference to attorney general’s
office so that the Insurance Commissioner retains flexibility in selecting counsel.
Response: Agreed. Change made.

Bowles Rice

§12.2. Suggested change. Eliminate personal liability and levies against responsible

persons absent a showing of fraud.
Response:

Disagree. Personal responsibility for the payment of workers’

compensation obligations has long been a part of the West Virginia Code {23-2-
Sa(b)}. In addition, the Legislature has created the employer violator system
which further enhances and underscores the requirement that parties responsible
for the remittance of workers” compensation obligations be personally
accountable.

Bowles Rice
13.7. Change suggested to acknowledge the provisions of W. Va. Code §23-2-5(f)(1) that
allows the waiver of accrued premium and interest and permits settlement of amounts
owed. (Typo also noted and corrected.)
Response:
Disagree. No change. The provisions of W. Va. Code §23-2-5(f)(1) allowing
settlement of accrued interest and outstanding premium amounts expires upon
termination of the Commission. This rule is intended to last beyond the
termination of the Commission.

§819-26. Insurance Commissioner, The Office of the Insurance Commissioner
requested language to clarify their recourse against:
(1) employers in default with the Old Fund upon termination of the Commission;
(2) employers that fail to honor repayment agreements or who are discovered to have
not provided coverage prior to the termination of the Commission;
(3) employers that default to private carriers;
(4) employers owing money to the uninsured fund; and




(5) carriers that offer insurance to default list employers.
In addition, the Insurance Commissioner requested language to afford due process to
those employers place on a default list and a process to remove an employer from a
default list. Further, the Insurance commissioner requested language to tie in the
placement of certain default employer and certain individuals to the Employer violator
system.
Response: Agreed. Various sections 19-26 added to the rule.

§27. Insurance Commissioner. The Insurance Commissioner requested that the
provision apply to regulating self-insured employers, collecting obligations to the
uninsured employer’s fund, and regulating employers with regard to maintaining
mandatory workers’ compensation coverage.

Response; Agreed. Changes made.




