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JOHN H. KOZAK
EXECUTIVE SECRETARY

September 7, 1989

The Honorable Ken Hechler . - -
Secretary of State : -

State Capitol Building

Charleston, W. Va. 25305

Dear Secretary Hechler:

RE: Filing of Prcposed Procedural Rule, Title 85, Series 10
"Procedural Rules For The Advisorvy Board CE The
Division COf Workers' Compensation.”

Pursuant To West Virginia Code, §5F-2-2(2)(12), please
consider this letter to he my written approval of tThe above
noted proposed procedural rule.

With much appreclation for vour assistance in this matter,
I remain

Very truly vours,
PN

Taunja Willis Miller
Secretary




BRIEE SUMMARY e e ST VG
T EgRETa OF STk
Proposed Procedural Rule: "Procedural Rules For The 2dvisory

Board Of The Divislon 0Of Workers' Compensation.

The West Virginia Sunshine Opsn Governmental Proceedings
Law, West Virginia Code, §6-%A-1 et seg., and the West Virginia
Administrative Procedures Act, West Virginia Code, §2%a-3-3,
reqgquire that all agencies of state government adopt rules for
the public meetings of decision makling bodies. The advigory
board was created by the Workers' Compensation Act, West
Virginia Code, §23-1-18, £for the purpose o0f reviewing and
commenting upen lissues facing the Division of Workers®
Compensation and giving its advice to the Commissicner, the
Governer, and the Legislature. In order teo fulfill its purpese,
the advisory board must hold meetings for the discussion of the
issues before it and then to poll its members for the position
of the advisory board on any lssue, &s such, the advisory board
iz subject to the open meetings laws. '

This rule provides for notice of meetings to he published
in the State Reglster and to bz glven to members of the koard
and the press. It sets forth what a gquorum will reguire and the
gsufficiencies of a wvote o©of the members Lo constitute the

position of the advisdry board. The rule provides for the
election of a vice-~chalrman. A provision iz made for the
conducting of public Thearings by the advisory Dboard.

Attendance by the public is pravided for as well as a procedure
for addressing the board. The contents of minutes are detalled
and the process for an executive sesslion is set forth. '

Finally, the rule also addresses the West Virginia Freedom
of Information Act, West Virglinia Code, §298B-1-3, and provision
is made for public access to the records of the advisory board.
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Rule Title: "Procedural Rules For The Adviscry Board Cf The Di€§§£3j§©§}¥ izar

Workers' Compensation” SECRITATY LF STARE
Type of Rule: Legislative Interpretive X Procedural
Lgency: Department of Health and Huwman Resources

Division of Workers' Compensation

Address: Attn: John E. Kozak, Executive Secretary

601 Morris Sireel
Charleston, W. Va. 25301

: ANRUAL : FISCAL YERR

1. Effect of Proposed Rule : Increase Decrease : Current HNext Thereafter
Estimated Total Cost : 85 : 5 1% 15 0 : 3 0
Darsorial Services : : : : :

Current Expense : : : H :
Repalirs and Alterations : : : T

Equipmernt : : : : :
Other 3 : : : :

2. Explanation of akove estimates:

This rule only sets forth the procedures for the holding of public
meetings and progedures for responding te Freedom of Information Act
requests. The rules do not add to the costs of meetings of the advisory
board.

3. Objectives of these rules: -

The West Virginia Sunshine Act and the West Virginia Administrative
Procedures Act require all state agencies to promilgate procedural rules
for. the nurposes of scheduling and conducting meetings. Public notices

of meetings are reguired. In addition, the West Virginia Freedom of
Information Act redquires agencies to promulgate a procedural rule for
responding to requests for records under that Act. It is the objective

of this rule to bring the advisory board into compliance with these
ragquirements.




4. Ewmplanation of Overall Economic Impact of Proposed Rule.
A. Econonic Impact on State Government.
None

B. "Economic Impact on Political Subdivisions; Specific
Specific Groups of Citizens.

None
C. FEconomic Impact on Ciilzens/Public at Large.

None

Date: Septerber 7, 1289

Signature of hgency Head or Authorized Representative

/

Comnissioner, DivisiOﬁrff Workers' Compensatidﬁ"‘“‘“-55\\\

Industries;




[ PROPOSED] FILED
TITLE 85 .
WEST VIRGINIA PROCEDURAL RULE o33 SfP -7 MG 3
DEPARTMENT OF HEALTH AND HUMAN RESOURCES |
DIVISION OF WORKERS' COMPENSATION preff ¢F 1181 Vi
SERIES 10 SECRETEE
PROCEDURAL RULES FOR THE ADVISORY BOARD OF THE DIVISICN OF
WORKERS' COMPENSATION

§85-10-1., General.

1.1, . Scope. -- The West Virginia Open Governmental
Proceedings Law, section 1, article %A, chapter 6 et seg. of the
West Virginia Code of 1931, as amended [(herseinafter referred to
as "The Code"), reguires in secticn three that governing bodies
of state public bodies shall promulgate rules by which the time,
The place, and the purrvose of all regularly scheduled meestings
and the time, place, and purpose of all emergency meetings are
made available, in advance, to the pubklic and the news media to
the extent possible. Simllarly, West Virginia Code, §2%2-3-3,
regulres that. agencles adopt procedural rules. The purpose of
this rule is to comply with these requirements.

1.2. Authority. =-- W. Va. Code, §€-92~3 and §2%A-3-3.
1.3, Filing Date. -~
1.4, Effective Date, --

§85-10-2.  Applicaticon and enforcement.

This procedural rule applies to the Adviscory Bcard of the
Division of Workers' Compensation of the Department of Health
and Human Resources. The enforcement of this rule is vesited
with the Commissioner of the Division of Workers' Compensation
who i1s the statutory chairperson of the Advisory Beard. This
rule has recelived the written approval of the Secretary of the
Department of Health and Human Resources.

§B5-10-3. Definitions.

3.1. 2dviscory Board. -- The Advisory Board created under
section eighteen, article one, chapter twenty-three of the Code
of West Virginia of 1831, as amended.

3.2, Chairperson. ~- The Commissioner of the Division of
Workers' Compensation shall serve as the Chairperson of the
Advisory Board.

3.3. Decision, -- Any determination, action, vote or £inal
disposition of a motlon, proposal, resclution, order or measure
on which a vote of the Advisory Beoard is reguired at any meeting
at which a guorum 1ls present.




85 CSR 19

3.4, Meeting. -- The convening of the Advisory Board for
which a guorum is reguired in order to make a decision or to
deliberate toward a declision on any matter.

3.5. Quorum, -- The presence of a majority of the voting
members of the Advisory Board.

§85-10~4. Meetings; Rules cof Order; Selection of
Vice-Chairperson.

£,1. Meetlings of the Advisory Board may re called by the
chalrperscn, and the chairperson shall call a meeting upon the
written reguest of a majority of the wvoting members of the
Advisory Board: Provided that, the Advisory Board must meet at
least annually. '

4.2, The chalrperson shall notify aAdviscry Board members
in writing at least seven (7) days in advance of a meeting. The
notice shall set forth the time and place of such meeting and
the matters to be considered, exXceprt that such notice i=s not
required 1f the time, the place, and the matters for
consideration have been f£ilxed in a meeting where all the members
are present. :

4.3, The chalrperson shall notlify the public and the news
media by £iling with the c¢iffice of the Secretary of State a
rublic notice of the meeting. The notice ghall be filed in a
manner s¢ as to allow each notice to appear in the state
register at least five days prior to the date of the mseting.
The public notice shall contain the time, the place, and purpose
of the meeting.

4,4, The provisions of this section shall not apply in the
avent of an emerdency reqguiring immnedlate official action by the
Advisory Board. In the event of an emergency reguiring immediate
official action, the Advisory Board may file an emergency
meeting notice at any time prior to the meeting. The emergency
meeting notlce shall state the time, place, and purpose of the
meeting and the facts and circumstances of the emergency.

4.5. Meetings may be continued to a set time and place by
a majority vete of the Advisory Board members present and voting
without further notice to. the members and without further
publication unless such continued meeting is scheduled for more
than fourteen {(14) days from the date of the voting.

4.6. All members present at a meeting shall have the same
right +to participate in discussion of matters before the
aAdvisory Board.

4.7. The 2Advisory Board shall conslder any matter brought
before it by the Commissioner or any aprointed menmker and may
consider any matter referred to it by a person not a member of
The Advisory DBoard. 2t the conclusion of its conslideration of

Page 2
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any prepeosal, the Advisory Board shall make its recommendation
to the Commissioner. -

4.8. Meetings of the Advisory Board shall be conducted in
accordance with the most recent edition of Robert's Rules of
Crder. : )

4.9. The members of the Advisory Beoard, not including the
Chairperson, shall select from one of their number a member to
serve as Vice-Chalrperson who shall preside in the absence of
the Chairperson. The term of the Vice-Chalrperson shall be for
one calendar vear; from January 1 to December 31. Vacancies may
be f£filled by electing a new Vice-Chalirperson for the remainder
of a term. A member may be reelected as Vice-Chairperson.

§85-10~5. Proceeding to be open; exceptions; executive session
permitted.

5.1. A1l meetings ©of the aAdvisory Board shall be open to
the public; Except that, an executlive session closed to the
rubklic may be held during a regular or emergency meeting, after
the presiding office has identified +the authorizatlion underx
section four, article nine-2, chapter six of the West Virginia
Code for the holding of such executive seszion and has presented
it to the Advisory Beoard and to the general public, kbut no
decision shall be made in such executive session.

5.2. An executive session may be held only upon a majority
affirmative vote of the Advisory Beard members present for the
following (as from section four, article nine-A, chapter six of
the West Virginla Code) reasons:

5.2.1. Matters of war, threatened attack from a foreign
power, civil insurrection or riot; or

5.2.2. The appolintment, employment, retirement, promotion,
demotion, disciplining, zresignation, discharge, dismisszal or
compensgation of any public officer or employee, or cther
perscnnel matters, or for the purpose of conducting a hearing on
a complaint against a public officer or employee, unless such
public cofficer or employee reguests an open meeting; or

5.2.3. The issuance, eIfecting, denizl, suspension or
revocation of a license, certificate or reslignation under the
laws of this State or any political subdivision, unless the
person seeking such license, certificate or reglstration or
whose license, certificate or registration was denied, susrended
or revoked reguests an open meeting; or

5.2.4. The physical or mental health ¢of any person, unless
such person requests an op=n meeting; or

5.2.5. Matters which, if discussed in public, would ke
likely to affect adversely the reputation of any person; or

Page 3
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5.2.6. The develcpment of security perscnnel or devices;
or .

5.2.7. Matters involving or affecting the purchase, sale
or lease of property, advance construction planning, the
investment of public funds o¢r other matters involving
competition which, if made public, might adversely affect the
financial or other interest of the state or any political
subdivision.

5.3. The Advisory Board may limit the number of members of
the public present for a meeting if there is not room enough for
all members of the public who wish to attend. This limitatlion
may take the form of a limit on the number of members of the
public present or the amount of time individual members of the
public may remain, or both. ' )

5.4. The Chairperson is authorized to order the removal
from a Meeting of any member of the public who is disrupting the
meeting to the extent that orderly conduct of the meeting is
compromised.

5.5. Upon majority approval of the members of the Advisory
Board present, members of the public may be permitted to address
the Advisory Board for a reasonable length of time or for such
time as is fixed by the Advisory Board. Members of the public
desiring to address the Advisory Board shall indicate thelr. -
desire to do so by marking the register of attendance
accordingly; Provided that, such person shall not be reguired to
register to address the Advisory Board more than fifteen minutes
prior to the time the scheduled meeting is to commence.

5.6. 211 members of the public present for a meeting of
the advisory Beard shall indicate thelr presence by signing
thelr name to a reglster of attendance which may also require
the giving of each such person's address and who such person is
representing. The register of attendance shall alsc provide a
place for members of the public who wish to address the Advisory
Board to s¢ lndicate.

§85-10-6. Minutes.

6.1. The 2dvisory Beoard shall provide for the preparation
of written minutes of 211 its meetings. 2ll such minutes shall
be availlable to the public within a reasonable time after the
meeting and shall include the following information:

6.1.1. The date, time and place of the meeting;

6.1.2. The name of each Advisory Board member present or
absent;
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6.1.3. all motions, proposals, reésclutions, orders,
ordinances and measSures proposed, the name of the person
proposing the same and their disposition; and

6.1.4. The results of all wvctes and, upcn reguest of a
member, the vote of each menmber, by name.

6.2. Minutes of executlive sessions may be limited to
materlal the disclosure of which is not inconsistent with the
provisions of section four, article nine-2, chapter six of the
West Virginlia Code listed above.

§853-10-7. Majority vote required; vote by proxy prohibited.

The vote of z majority of all voting members present at any
meeting of the Adviscry Doard shall be necessary to take any
action. Proxy voting is prohibited.

§85-10-8, Rublic Heazrings.

8.1, The advisory Board may conduct public hearings at any
time and place within the state. Notice of such public hearings
shall be given in the same manner as for a meeting of the
Advisory Board. In addition, the Advisory Board may direct that
further notice be given to the public by the use of news
releases, direct mallings, advertisements, or otherwise.

8.2, A gqucrum of the members of the 2dvisory Beard shall
not be. regquired for the conducting of a public hearing. 2
hearing shall be controlled by the hearing officer who shall be
the Chairperson, the Vice-Chairperscon, or such member appointed
by the Chairperson for such purpose.

8.3. The hearing officer may set such guidelines for the
conducting of a hearing as the size of the room and the number
of persens present may reguire. Such guidelines may include
limiting the length ¢f any presentation, limiting the number of
representatives of a common interest who may give testimony, or
limiting the length of time of the hearing. Testimony at such a
public hearing need not be given under oath, hbut an oath may be
reguired if the hearing officer finds that such would be useful
under the circumstances of any gilven hearing or the purpose
Thereof.

8.4, Testimony and other proceedings at a public hearing
may be electronically recorded or recorded in some other manner.
§85-10-9., Reccords of the aAdvisory Board - Public.

LRecords of the advisory Board are publilc reccocrds that may
be inspected in accordance with section three, article one,

Chapter twenty-nine-B of the West Virginia Code and copied at a
charge ©of twenty-five cents ($0.25) per page.
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[ PRCPOSED]
TITLE 85
WEST VIRGINIA PROCEDURAL RULE
DEPARTMENT OF HEALTH AND HUMAN RESCURCES
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WORKERS' COMPENSATION
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