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To the Honorable Ken Hechler,

Please consider this letter as my written approval for the final filing of the
above noted exempt legislative rule.

Pursuant to Enrolled Committee Substitute for House Bill 4030, Regular
Session, 1994, the department of Commerce, Labor and Environmental Resources
was abolished. Pursuant to that same bill and to Executive Order No. 5-94 of the

Governor, the Commissioner of the Bureau of Employment Programs is empowered
to promulgate rules without the consent or approval of a department secretary.

Thank you very much for your assistance in this matter.

Very truly yours,

Andrew N. Richardson

Commissioner
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TITLE 83 .
EXEMPT LEGISLATIVE RULES
FUREAU OF EMPLOYXENT PROGRAMS
WORKERS' COMPENSATION DIVISION

SERIES 10
PRIMARY CONTRACTOR LIABILITY

§85-10-1. General.

1.1, Scope. -- This rule impiements the provisions of West Virginia
Code, §23-2-148, regarding the iiability of a primary contractor for payments
due to the workers' compengation division by a subcontractor under certain
circumstances. This rule is epplicable only te contracts that are entered
into or extended on or after the effective date of this rule.

1.2. Authority. -- West Virginia Code, §21a-2-6(2); §21a-3-7(b) & -
Tic); §23-1-1:; and §23-2-18. Pursuant o West Virginia Code, §214-3-7{(c),
rules adopted by the compensation programs performance ccouncil and the
commissicner are not subject o legislative approval as would otherwise be
recquired under West Virginla Code, §284-3-1 et seq. Public notice
requirements of that chapter and article, however, must be follcowed.
Pursuant to enrolled committee substitute for house bill 4030, regular
session, 1994, the department of commerce, labor and environmental rescurces
was abolished. Pursuant to that samé bill and fc executive order no. 5-54
by the governor, the commissicner of the hureau ©f employment programs 1is
empowered to promulgate rules and regulztions withcout the coansent or
approval of a departmental secretary. -

1.3. Filing Date. --
l.4. Effective Date. --
§85-10-2. Purpose of rule.

2.1, The purpose ©f this ruie is to implement the provisions of West
Virginia Code, §23-2-14, which was adopted by the legislature during the
1593 session. The section was amended and reenacted by the legislature
during the 1995 session and became effective on Fegbruary 10, 1595.

2.1.1. The zule which implemented the 13893 legislation became
effective on January 1, 1895. This rule forgives compliance _with the
provisions of the earlier wersicn of this rule effective January 1, 1985.
The 13%5 legislative changes necessitated revisions te that rule which are
incorporated herein.

2.2. Thnig rule imposes liabilify upon primary contractorg, under
certain. clrcumstances, for payments due and owing to the workers'
compensation division. Thege payments include premium taxes, premium
deposits, late reporting and payvment penalties, interest, and certain other
penalties. This rule provides the procedures for emplovers to follow t©o
avold the imposition of this liability as well as the procedures by which
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the workers' compensaticn division will impose this ligbility. The rule
also offerxs guidance on the substantive applicaticon of the section.

2.3, This rule does not apply t¢ anv subconkractor who cobtains and
maintains without termination or d&efault aporopriate workers' gompensation
coverage from another state or Jurisdiction for its employvees who are
regularly employed by the employver in the other state or jurisdiction and
who will be involved in this state temporarily in the performance of the
work under the contract. The rule is only applicable to a subcontractor any
of whose empiovees ought tc be covered by workers' compensation coverage by
the West Virginia workers' compensation division., West Virginia coverage is
required for emplovees who are emploved in West Virginia by an cut-of-state
employer merely temporarily to be invelved in the performance of the work
under the contract, regardless of the place of hire or the personal domicile
of the temporary employese.

§85-10-3. Definitions.

As used in this legislative rule, the following terms have the stated
meanings unless the conitexit of 2 specific use clearly indicates another
meaning is intended. - T ) ’ ’

3.1. "Commissioner" means the commissioner of the bureau of -
empleoyment programs pursuant to West Virginia Code, §21A-2-1, and West
Virginia Code, §23-1-1, and anvy deputies Jdesignated pursuant to West
Virginia Cecde, §212-2-12 & -13.

3.2, '"Contracti" means an agreement of sufficient duration, oral or
written, under which some service 1s to be performed. A contract for the
provigion of goods is not a contract affected »y this rule. For example,

the service to be performed may be the construction ¢f a2 house, the grading
and laying of a roadway, the construciion of an office buililding or store,
the destruction of a building, the repair of buildings or eguipment, or
other activity. The contracting for the sale and purchase of goods, such as
coal, is not an affected contract. However, if the contract provides for
the extraction of the ceal by the contractor where the coal is neot being
sold, then the contract could be affected by this rule. Cenversely, if the
contracting party sells the coazl, any contractis it may enter with ancther
employer to extract the coal or perform some other sgervice such as eguipment
Or pramises. maintenance or repgir would not be a contract affected by this
rule or by West Virginia Code, $23-2-14. In all instances, the exact terms
of and the actual implementation of the contract must be examined.

3.2.1. Contractcs affected by this rule are those which are
entered into or extended on or afiter the effective date of this rule. It
dees not apply to any other contracts entered into or extended prior to that
date.

3.2.2. Contracts affected by this rule are those for work or
services for a period longer than :zhirty (30) days or contracts for
consecutive periods of work that sotal more than thirty (230) days.

3.3. "Division" means the workers' compensation division within the
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bureau of emplovment programs zs provided for by West Virginia Code, §21a-1-
4, and West Virgifnia Code, §23-1-1 et seq..

3.4, "Good standing" with the division means that the subcontractor
has not defaulted on its obligations Lo maXe pavments o the division.
Being in delinguent status, as provided for in West Virginia Code, §23-2-
5{b), 215 not equivalent to being in default and does not deprive the
subcontractor of good standing, Delinguent status dees not give rise to the
liability provided for by this rule. The term default is defined in West
Virginia Code, §§23-2-3{&), -5(e}, -6, & -8. The term default also includes
those situations under West Virginia Code, §23-2-5(f}({2)-(4), where an
employer returns to default status upon breaching a reinstatement agreement.
If a subcontracter fails to meet the reguirements of those sections, then it
is in default and is not in good standing with the division.

3.5, nbaymenkts”" that are obligations of the subcontractor for the
purposes of fhis rule ingclude the payment of premium taxes, the pavment of
premium deposlts, late reporting and payment penalties, interest, and
penalty premium itaxes. It deoes not incliude the pavment of benefits to an
injured worker or to the health care providers of an injured worker by a
self insured employver. -

3.6, TMPrimary contractor"™ means a person, partnership, corporation,
or other lIegal entity, which is in the business of contracting or which
regularly contracts with other parties for the performance by it of some
service. Tor example, the other party may bhe a home owner, a land own=sr,
neighborhood assodiaticon, the owner or tenant of a building, a municipality
seeking the construction of a roadway, or any obher entityv seeking to have
work deome for it. A person, partnership, corporation, or other legal entity
which is irn the business of selling geoods (such as coz2l, timber, aluminum or
machinery) and not 1in the business o©of contracting for services 1is not a
"primary contracior’ for purposes of liability under this rule and West
Virginia Code, §23-2-14.

Rather, the fotality of the circumstances surrounding the contract

must be examined. For Iinstance, a person might obtain his or her filrst
contract in a line of work with the intention of starting a business in that
field. -Buch an initial contract would 1ikely cause that person to be

considered a primary contractor..if a portion of the obligation under the
contract is subcontracted to another. :

3.7. vSubcontractor”™ means a person, vpartnership, gorporaticn, or
other legal enftity who .gcontracis with a primary contractor to directly
perform™ all or Part of the services to be rendered under the c<ontract
between the primary contractor and a third pariy. Examples <f contracts
that are not subcontracts for the purpose of fhls rule include contracts
solely to c¢lean, repalr, "or maintain the primary contractoxr's own facility
or machinery, such as Jjanitorial services, copler services, or vehicle
maintenance. The subcontractor's contract must be directly with the primary
contractor; that is, in a relationshi where e primary contractor
subcontracts with a subcontractor who in turn sub-subcontracts with a sub-
subcontractor, then the relationship of primary contractor to subcontractor
does mnot exist between the primary contractor and sub-subcontractor. In
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most circumstances, however, the subcontractor will be found to be a primarvy
contractor with regard tg the sub-subcontractor as in the example above. In
order to determine whether the subcontractor is to be found to be a primary
contractor, then the definition of primary contractor will have to be
applied.

§85-10-4. Primary contracitgr's liability; generally.

4.1. The ligbility of the primary contrac:ior for the pavments due to
the workers® compensation division by i1ts subgoniractors can arise in only
two wavs.

4.1.1. If the supcontractor is not in good standing with the
division on the first date on which it begins performance of its work under
the contract, then +the primary contractor will become liable for any
payments due by the subcontractor to the division after the subcontractor
begins the performance of its work. The primary coniractor will not be
liable for the pavments due to the division by the subcontractor which
became dus prior to the start of the subcontractor’'s work.

4.1.2. The second way in which the primary coatractor can
become liagble to the division for the subcontractor's pavments is 1f the
subcontractor loses its good standing with +he division after the
subcontractor begins the performance ©of its work and throughout the 1ife of

the contract. That 18, a subcontractor can be in good standing with the
division at the start of its performance under the contract, but later lose
that good standing when it falls to make a report or a payment. In this

situaticen, the primary contractor can neccme liable for the debts of the
subcontractor to the divisicn wunless the primary contractor takes certain
actions. In this situation, the primary contractor becomes liable only for

certain of the pavments that become due after the default. The primary
contractor i1s not liable Zor any payments that were due prior to that
default except as provided for 1n subdivision 4.1.1%1. The determination of

which pavments the primary contractor becomes liable for 1is setb forth in
subsection 5.3. '

§85-10-5. Avoiding primary cdntractor liability.

5.1. In order to avoid liability unde¥ subdivision 4.1.1, the primary
contractor must obtain a valid, current certificate of good standing for the
subcontractor. The certificate of good standing can be obtained either from
the division or from the subcontractor. If the certificate of good standing
was issued for some earlier guarter thian the calendar guarter immediately
preceding the current guarter, then the certificate cannot be relied upon.
The certificate o0f good standing is wvalid eonly 1if it 1s issued for the
immediately preceding guarter; provided, however, gince current premium tax
payments are only due within thirty (30} days after a quarter ends, 1f a
certificate of good standing is issued during the first month of any
guarter, then it will be considered wvalid if issued, in whole or in part,
for the next preceding guarter. In addition, 1f the proffered certificate
of good standing is fraudulent on its face, then the primary contractor can
become liable under subdivision 4.1.1. ’
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5.2. In order to awcid ligbility under subdivisicon 4.1.2, the primary
contractor must first give notice to the division that the primary
contractor wishes to be notified hy the division i1f the subcontractor
defaults. The primary c<ontractior must provide the division with the
subcontractor's and the primary contractor's correct name, address, and
federal employers' identification number (FEIN} or its egquivalent as well as
the risk numbers that are assigned by the division :to the primary contractor
and to the subcontractor. The primary contractor is encouraged to use the
attached zform for this purposs. While other forms of .notice, including
computer print-outs, will be accepted, such notices must contain, at a
minimum, the information and zignature raguested in the form. The primary
contractor may use additional sheets attached to the form to indicate other
subcontractors who are working at +the same Jjob site. If the primarv
contractor's notice is accurate and complete, then, ‘before liability can be
imposed by the division, the division must no:ifyv the primary coatractor of
the subcontractor's default in order to provide "an gpportuniiy for the
primary contractor. to take coxrectiwve action. Tne liability then begins as
specified in subdivision 5.3.2. Notice of default by the division to the
primary contractor. is complete uvpon placing the notice in the first c¢lass
United States mall, postage prepaid, and addressed to the orimary contractor
at the address furnished Lo the divisgion by the primary contractor.

5.3. Determination of the beginning date of the primary contractor's
1

liability under subdivision 4.1.2 shall be accomplished as follows.

5.3.1. Before any employer — attalins default sitatus, these
actions must either occcur or £ail to occlUr "as indicated. In the usual
course. for a usual employer account, payment is due by the las:t day of the
month following the guarter for which payment is being made. For instance,

for the first fiscal calendar guarter (July through September}, the payment
is due on or before Cctober 3lst. If pavment is not made by that date, the
division is obligated to issue a delinguency notice to the employer
informing it, among other things, that it is now delinguent and that payment
nust ke made on or hefore the last day of the third month following the
guarter. for which pavment is due. In the above exampls, payment would be
due on or before December 31st. TFailure to make payment by that date places
the emplover in default if the delinqguency notice by the division was timely
made. The delinquency notice must be igsued within sixty {(e0) davs of the
end of the guarter for which payment is due, In the a2bove example, the
delinguency notice must be issued on or bkefore November 2Sth not November
30th. These requirements are contained in West Virginia Code, §23-2-5(b).

5.32.2. "For purposes of primary contractor liability, in the
example set forth in subdivisicn 35.3.1, the notice of default by the
division to the primary contractor cannot be issued until sometime in
January. This 1s the beginning gof the second quarter after the guarter for

which payment i1is d&ue. The subceontractor does not become defaulted until
December 31st and, thus, no notice of defauit could ke issued before that
date. According to West Virginia Code, $§23-2-1d(d) (2), uniess the primary

contractor takes corrective action, the primarvy contractor's liability would
then begin with the first day of the third cguarter following the end of the
guarter for which payment is due; that is, for the guarter bheginning on
2pril 1st. The primary contractor's liability for pavments begins with
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payments due in that third guarter. Payments that were due for the July
through September gquarter, payments that were due for the Cctober through
December guarter, and payments that were due for the January through March
quarter are not the liability of the primary contractor under subdivision
4.1.2. - . -

5.3.3. It sometimes occurs, for a varlety of reasons, that the
sixtieth day delinguency notice to the emplover that is described in
subdivigion 5.3.1 is not tim&ly made. Should that happen with regard to a
subcontractor affected by West Virginia Coda, §23-4-14, then the time pericd

described in. subdivision 5.3.2 may be affected. Wegi Virginia Code, §23-2-
5k}, 1s understood to reguire at least a thirty (30) day notice ©td the
employer. before it can be placed into default status. If in the example set

forth in subdivisions 3.3.1 and 5.3.2, the "sixtieth day" delinguency notice
was not issued until December 14th (i.e., thes seventy-fifth day), then the
pavment in order £o avold default would not be due until January 13th
(thirty days £from the issuance of the late rMgixtieth day? deliinguency
notice}. DPefault would begin on January 14th. Even later lssuance of the
"sixtieth day" delinquency notice would move the liability daite back
accordingly. In the event a notice of default is issued less than thirty
(30) days befcore the end of the guarter, liability will not be imposed upon
the primarvy contractcr until the first day after the end of the next
guarter, Accordingly, in the example set forth in subdivisions 5.3.1 and
5.3.2, if the notice is issued between March 2nd and March 3ist, the primary
contractor's 1ilabllity would not begin untill July 1lst.

5.4. The corrective acticn that a »Drimary contractor can cake to
avoid subdivision 4.1.2 1lizbility is either 0 arrange payment of the
amounts due o the divisicn prior to the start of the primary contractor's
liability or to terminate the subcontract prior o that date. Pavments may
be made by the subcontractor, the primaryv contractor, or other third party.
The division will not consider entering into a repavment agreement with the
primary contractor or other third party which exiends pavment over time as a
form of pavment wihlch satisfies :this subsection. 3 reinstatement agreement
covering all of a subcontractor's pericds of delingquency and default may be
considered based upon the best interests of the fund.

5.5. In the event that the primary contractor elects . to terminate its
subcontract, West Virginia Ccde, §23-2-13, provides that a subcontractor's
failure to make reguired pavments is good and sufficient cause to terminate
the contract regardless ¢f any conirary provision in the contract.

5.6. Exclusively Zor the purposes of West Virginia Code, §23-2-14,
and of this rule, & certificate of good standing issued by the division
furnishes an Iirrebutiable presumption that the subcontractor is in- good
standing with the division for the periocd in question. The presumption does
not apply to any other section of chapter 23 of the Code. Even if it is
later determined thah the certificate was issued in error, for any reascn,
the certificate prevents the impositiocn of the subdivision 4.1.1 liability.
For example, if c¢lerical error resulted in the Jdiwvision - issuing a
certificate of godod standing for a subcontractor whose record with the
division c¢learly shows it to ne in defaul:, the certificate still operates
to protect the primary contractor from liability. The errcnecusly issued
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certificate dees mnot affect the subcontractor's own liability to the
division. Similarly, if the divisicn's records indicated that a
subcontracior was in geod standing and a certzificate is then issued, then a
later determination, which shews that the subcontractor was not in fact in
good standing, does not invalidate the certificate with regard to the
primary contractor. This 3is the case even 1f the subcontractor acted
fraudulently or criminally to congeal its actual record.

5.7. Under this rule 0o 1liability will arise 3if all of the
subcontractor's employess are appropriately covered by another state's or
jurisdicticon's workers' compensation laws, Hence, i1f an Onio emplover

provides workers' compensation coverage through the Ohlo state fund teo its
employees who may be sent inte West Virginia on a temporary or transient
basis to work on a given contract, then neither this rule nor West Virginia
Code, §23-2-14, are applicable. If any one of those employees is to bhe
covered or must be covered by West Virginia's workers' compensation program,
then the grgss wages for that emplovee must be reported and premium taxes
paid. in that case, all of the provisions of this rule would be applicable
to such a subcontractor to the extent ¢of the reportable gross wages.

§85-10-6. Extent of liability.

6.1. The liability which the primary contractor incurs i1s the
obligation to pay Lo tHé division the true and correct amount of premium
taxes, premium dJdeposit, late reporting and payment penalties, and any
interest thereon that the subcontractor owes to the division. In addition,
if a subceontractor dees nct pay any premium penalby tax, West Virginia Codes,
§23-2-5(£f), that may ke due the division, thern the primary contractor may
become liable for that penalhby premium tax and interest thereon as well,
The 1liability never includes  the, value o¢f benefits paid tc .the injured-
employvees or to thelr health care providers. - ) T -

£.2. In determining the amounit of pavnents due to the division, the
division is not limited to the amounts of gross wages reported by the
subcontractar. Rather, the division may _audit the wage records of the

employer or other pertinent records and determine for itself the amounts
owed to i1t. From this audit, the true and correct amount of premium taxes,
premium deposit, interesit, late reporting and pavmenst penalties, and penalty
premium taxes, if any, will be determined 1in calculating the primary
contractor's Liability. i o

6.3. The primary contractor is liable only for the pavments due from
the subcontractor for those employees who are performing work under its
contract. Pavments for gross wages for emplovees who are engaged in other
work Zor the subcontractor unrelated o the contract in issue will not
become the liabilicy of the primary contractor.

6.4. Tf the same employeses of a gsubcontractor split their time among
a number of jobs some of which are not related to the contract in issue,
then the liability imposed by this rule extends only o pavments due for the
gross wages earned as a result of worxing under the contract in issue.

6.5. If the subcontractor's default occurs because of a breach of a
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prior reinstatement agreement, then under the terms of the agreement the
full amount of the liability becomes due. However, in this event, the
primary contractor will not be Iiable for anv portion of the reinstatement
agreement's liability which arose prior to the Lferm or extension of the
contract including any interesi due cn the principal of the agreement which
was earned during the term or exterdsion of ifhe contract after the effective
date of this rule.

6.6. In the event that the primary contractor makes payment to the
divigion in the place of the subcontracteor, then the primary contractor has
a legal right to seek reimbursement cor indemnification for the amounts paid
to the diwvision from the subcontractor. In addition, the primary contractor
may regover i1ts costs of action and attorney fees in  seeking such

reimbursement or— indemnificaticn. Such legal right 1is not subject to
resolution by the division. Regovery must be made through the state's
Judicial system. In the event that a penalty ig imposed uvpon the primary

contractor under the provisions of subsection 7.3 of this rule, such penalty
pavments are not celiectable from the subcontractor by the primary
contractor. The penalties are not pald in order +to avold or cure the
subcontractor's default and are thus not recoverable from it.

§85-10-7. Aadditional penalties; limitations.

7.1. Under certain circumstances, the division will impose a penality
premium tax rate upon either the primary contractor or the suncontractor, or
both. Under no circumstances shall the penalty imposed upon the primary
contractor operate to make the primary contractor the de facto or the de
jure emplover of the subcontractor's emplovees. I£ 1s not the purpose of
this rule or of West Virginia Code, §23-2-1d4, to create or lessen any legal
remedies that an injured emplovee of a subcontractor has or mayv have against
the primary contractor or against the subcontractor employer. Neither this
rule nor West Virginia Code, §23-2-14, have any affect upon any relationship
that the primarvy contractor has or may have with the emplovees of the
subcontractor. : -

7.2, Impesition o©of the penalty premium +tax rate upon the
subceontractor shall be dcone solely as provided for in West Virginia Code,
§23-2-5(£) (1) .

7.3, The peralfy premium f£ax rate mav be imposed upon the primary
contractor either under the terms of this subsection of this rule or under
the stanrndard provisions of West Virginia Code, $23-2-3(Z2)({1), for itsg
independent default of its own cbligations. The penalty premium tax rate,
if impeosed, shall be set at the level of one hundred ten percent of the
amount o©f premium tax that would otherwise be due from the primary
contractor based upon its ownl wage reports to the division. The penalty
premium tax rate shall be imposed upon the primary contractor only if the
primary contracter dJdemonsirates a pattern of disregard for “the duties
inmposed upon it by West Virginia Code,” §23-2-18&. 2 battern of disregard
shall consist of the following: ) T T N ’

7.3.2. If the primarvy contractor i1ncurs liability under
subsection 4.1.2 three or more times within anv five (5) vear period, then a
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pattern will be presumed; however, this presumption is rebuttable under the
process set forth in section 9 of these rules.

7.3.2. If the primary contractor .incurs liability under
subsection 4.1.2 three or more times within any five {5} vear pericd, then a
pattern will be presumed; however, ithis presumption is rebuttable under the
process set forth in secticon 9 of these rules.

7.4. It must be noted that, if a subcontractor was subject to a
penalty premium tax rate at the time the contract was entered into and then
defaults for any reascn, then the primary contracter will be liable for the
payments calculated by use ©of the subcontractor's penalty premium fax rate.
In addition, i1f subsection 7.3 is invoked, then the primary contractor would
be subject to paving the subcontractor's premium taxes at the penalty tax
rate and wculd also have to pay 1ts own premiuvm taxes at the penalty tax
rate.

§B85-10-8. Collections efforts.

In the event that the primary contractor dJdoes not readily make any
pavment due under this rule, the division 1s auvthorized to take collecitions
actions under the provisions of West Virginia Code, §22-2-3a. Reference to
that section and the rules promulgated under it should be made by the
primary contractor. .

§85-10C-9. Appeal procsss.

Any primary contracter affected by thnis rule or West Virginia Code,
§23-2-14, who wighes to contest any determination made by the division may
do s¢ under the provisions of West Virginia Code, §23-2-17. hat section
requires the filing of a formal petition within thirty days of the primary
contractor's receipt of notice ¢f the disputed decision or action or, in the
absence of such receip:t, within sixty davs of ithe date of the division's
making such disputed decision or taking such disputed action,

§85-10-10. Severability

If any provision of this ruie or the application thereof to any entity
or circumstance shall be held invalid, such invalidity shall neot affect the
provisions or the applications of this rule which can be given effect
without .the invalid provisicons or application and to this end the provisions
of this rule are declared to be severabla.




NOTIFICATION REQUEST
DEFAULT OF SUBCONTRACTOR

The undersigned primary coniractor hereby notifies the workers'
compensation divisicon that it has entered initc a subcontract(s) and that it
desires to receive notice from the workers' compensation divisicn if the
subcontracteor{s) defaults on any payments due to the workers' compensation
division. :

(Pleasa provide the following informatien:)

PRTMARY CONTRACTOR'S NAME:

ADDRESS TO WHICH NOTICES ARE TC BE SENT:

PRIMARY CONTRACTOR'S RISK NUMBER:

1
PRIMARY CONTRACTOR'S FEIN NUMBER:

SUBCONTRACTOR'S COMPLETE NAME:

SUBCONTRACTOR'S ADDRESS:

SUBCONTRACTOR'S RISE NUMBER:

SUBCONTRACTOR'S FEIN 1 NUMBER ¢

GIVE A BRIEF DESCRIPTION OF CONTRACT INCLUDING WORKSITE(S):

EXPECTED LENGTH OF THE CONTRACT (BEGINNING DATE & ENDING DATE:

(Additional sheets may be attached for additicnal subcontractors.)

DATE: SIGNATURE:

PRINTZD NAME:

POSITION WITH PRIMARY CONTRACTOR:

If emplover dces not have an F2RIN, please provide social security number.
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*Chairman, Associate
Divisien
William D. Chambers

Vice Chairman, Assogiate
Divislon
Frank T. Otlver

Past Fresident Dirsctors
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Williarn J. Harman
<. Harva Hollifleld
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Jarmas Mattingly

J. W, MeDavid
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Director of Consatruction
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*Executive Commities

July 13, 1995

Mr. Randall B. Suter

Counsel, Legal Services Division

P. O. Box 3922

Charleston, West Virginia 25339-3922

Daar Mr, Suter:

The Contractors Association of West Virginia has reviewed the Bureau of
Employment Programs, Workers’ Compensation Division’s proposed rule, Title
85, Series 10, dealing with primary contractor liability and found them to be
acceptable.

The CAWV Workers’ Compensation Committee has worked with the Finance
Subcommittee of the Workers’ Compensation Performance Council since
Qctober 1993 to develop rules that provide the least amount of paper work and
administrative burden on both the contracting industry and the Workers’
Compensation Division. We believe the proposed rules meet this goal.

One comment we would make to 85CSR10 is on the "Notification Request
Default of Subcontractor”. The line for the subcontractor’s address is too short
to type a company’s full address.

We would also recommmend that a contractor be able to provide a computer
print out listing all his subcontractors and their required information instead
of the contractor having to fill out a separate notification request for each
subcontractor. This would save paperwork and time,

Should you have any questions, please contact me at 342-11686.

hael L, Clowser
xecutive Director

ce: James Hughes, CAWV President
Chandler Swope, Workerss & Unemployment Compensation
Committee Chairman
Andrew N. Richardson, Commizsioner
Ed Staats




One comment was received during the comment period for the subject rule, By letter dated
July 13, 1995, the Contractors Association of West Virginia by Michael L. Clowser, Executive
Director, suggested (1) that the subcontractors address line on the notification request form was too
short and (2) that the primary contractor be allowed to provide computer print outs listing all
subcontractors and required information.

(1) The Workers” Compensation Division agrees with the suggestion regarding the length of
the address line.

(2) The Workers’ Compensation Division agrees with the suggestion regarding computer print

outs and would recommend the following change.

5.2 ..{While other forms of notice, including computer print outs, will be accepted, such
notices must contain, at a minirnum, the information and signature requested in the form. ...




KEN HECHLER
Secretary of State

S P-LEGAL DIVISION
“SEHAR 1L PH 3: 25

MARY P. RATLIFF
Deputy Secretary of State

STEPHEN N. REED
Deputy Secretary of State

STATE OF WEST VIRGINIA
SECRETARY OF STATE
Building 1, Suite 157-K
1900 Kanawha Blvd., East

CATHERINE FREROTTE
Exacutive Assistant

Telephone: (304} 558-6C00
Corparations: {304} 558-8000

FAX: (304) 558-0300 Charleston, WV 25305-0770
TO:_John Kozak
AGENCY: _Worxkexs' Comp.
FROM: JUDY CCOPER, DIRECTOR, ADMINISTRATIVE LAW DIVIS

DATE: March 11, 1996

WILLIAM M. HARRINGTON
Chief of Staff

JUDY COOPER
Director, Administrative Law

PENNEY BARKER
Supervisor, Corparations

(Flus all the volunteer
help we can get)
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THE ATTACHED RULE FILED BY YCUR AGENCY HAS BEEN ENTERED INTC OUR

COMPUTER SYSTEM. PLEASE REVIEW,
CORRECTIONS. IF THERE ARE NO CORRECTIONS,
AND RETURN IT TC THIS OFFICE.
THE RULE FOR YOUR RECORDS.

PROOF AND RETURN IT WITH ANY
PLEASE SIGN THIS MEMO
YOU WILL BE SENT A FINAL VERSICN OF

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN
(10) WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF
YOU HAVE ANY QUESTTIONS.
SERIES: _10  TITLE: _85 Workers' Comp.
x THE ATTACHED RULE HAS BEEN REVIEWED AND IS CORRECT.
SIGNED:
TITLE OF PERSON SIGNING:
DATE: L
LR A 4 d B ad i aE R R R EEEEEEEEEEEEE RS
* THE ATTACHED RULE HAS BEEN REVIEWED AND NEEDS CORRECTING. THE
CORRECTIONS HAVE BEEN MARKED.
SIGNED;C;;iZwaQQ>x§?x42; Y
TITLE OF PERSON SIGNING:. éLQﬁuéZMAwﬁszQQJ
DATE : 7fkmpﬂx/%/49¢
NOTE: _IF YOU ARE NOT THE PER O WANDLES THIS RULE, PLEAS

FORWARD TO THE CORRECT PERS




