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AND
FILING WITH THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
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WORKERS' COMPENSATION FUND

801 MORRIS STREET

CHARLESTON, WEST VIRGINIA 25301

GASTON CAPERTCON | TELEPHONE: (304) 348-0475 EMILY A. SPIELER
GOVERNORA ST - COMMISSIONER

JOHN H. KOZAK
EXECUTIVE SEQRETARY

Jantuary 9, 1990

The Honorable Ken Hechler

Secretary of State

State Caplitol Building )
Charleston, W. Va. 25305 . -

Deaxr Secretary Hechler:

RE: Filing of Proposed Legislative Rule, Title B3, Series
9; "Selfi-Insured Employers,"Division Of Workers'
Compensation."

Pursuant to West Virglnia Code, §53F-2-2{a){l2), please
consider this letter to be my written approval for the £iling of
the above noted proposed legislative. rule, This proposed rule
has completed the public comment phase of promulgation and will
now be submitted to the Legislature's Rule Making Review
Committes.

With much apprecidtion for vour assistance in this matter,
I remain

Very truly yours,

3Z7a LK pde—

Taunja Willis Miller
Secretary

WM/ S hk
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FISCAL NOTE FOR PROPOSED RULES

Pule Title: 8Self-Insured Employers

Type of Rule: "X Leglslative Interpretive Procedural

hgency: Divislon of Workers' Compensation
Address: Atin: John H. Kozak, Executive Secretary

e01l Morris Street
Charleston., W.Va. 25301

ANNUAL FISCAL YEAR

“r ww ar

Effect of Proposed Rule Increase Decreage Current Next Thereafter

e ww me e

'l
.

Zerimated Total Cost &0 %0 50 50 50

ay an e+ gn
wn W law pw g

PRI

FPersomal Services

Current Expense :

FLINE R

Repairs and Alterations :

Y L T I T T T R

Eguipment :

Other

.
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L T T T T
.

T
.
L

Explanation of above estimates: B
The procedures set forth in this . rule will not have the effect of
increasing or decreasing the agency's administrative budget.

Cbjectives of these rules:

To codify and ensure fairness in the operations of the Division of
Torkers' Compensation as to the self-insurance provisions of the state's
workers' compensation laws. The rules presently in place do not
adecquately guard the solvency of the workers' compensation fund because
of a lack of specificiiy regarding the security and bonding requirements

for self-insured smplovers. This rule also. provides for a hearings
process so that employers who disagree with the agency's decisions can
have a mechanlsm to appeal. The rule also provides for the

responsibility of self-insured employers for certaln awards made after




the employer became self-insured but the dates of injuries for which
occurred before the  self-insurance period began. The rules fixes the
requirements for the data to be submitied by the applying employer.
Alsos, the rule integrates the handling of self insurers for both the
regqular compensation fund coverage and the surplus fund., Heretofore, ths
surplus fund was not explicitly provided for by rules.

4. Explanation of Overall Economic Impact of Proposed Rule,
A. Economlc Tmpact on State CGovernment.

The rule's impackt on the division of workers' compensation will be to
insure the solvency of the wvarious funds administered by the

commissioner.

B. Economic Impact on Political Subdivisicns; Specific Industries;
Specific Groups of Citizens.

Enplovers applying for self-insurance status will be required to post
adequate and sufficient security and bonds in order to. attaln and

maintain self-insurance status. Heretofore, it has noét been the
practice of the agency to reguire this even though the statute and
pricr wules rsgquire 1it. Such security and bonds will be more

expensive for the employer community to obtain; however, the lack of
such security or bonds in the past has passed thils cost on te the
divisicon through failures of such security or bonds to cover z failed
employer’s obligations. The employers willl also be required to pay
for the services of the division's contracted for actuary. The rule
expands the role of the actuarv from almost nil in the past teo full
involvement with providing advice. to the commissioner under the
proposed,rule. Each Self insurea‘émploger and each,aﬁplying employer_
employexr's account rather than spreadlng such <osts over the entire
employer community in the state.

C. Fconomic Impact on Citizens/Public at Large.
g g

By allowing the division to operate on a wmore financially sound
basis, the rule will aid the divigion in maintaining the solvency of
the workers' compensation fund. This will insure that injured
emplovess and their dJdependents will receive appropriate benefits
while keseping the costs that are to ke spread across all enployers to
a minimum.

Date: JANURRY 16, 198%0 ) o .

Emily 4. SpieTer, C?%m1551oner




FROM:

January 16, 1290. ) . T
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

Division of Workers' Ccmpensation

LEGISLATIVE RULE TITLE: Self-Insured Employers

1
4

N

Authorizing statufe (s) cltation:West Virginia Code, §§ 23-1-~13; 23-2-9;
23-3-1; 23-5-6; & 23-4h-6.

a.

If

Date f£iled in the State Register with Notice of Hearing:
Wovember 2Z, 1989.

What other notice, including advertising, did you give of the
hearing?

Copies of nctice of filing and of the rule were distrikuted to
representaitives of the varicus business and trade groups thal
are vregularly invelved with or affected by the Division of
Workers' Compensation.

Date of hearing (s): January 5, 1%20.

Attach 1list of persons who appeared at hearing, comments
received, amendments, reasons for amendments.

Attached: Transcript and Comments Attached.

Date vyou £iled in +the State Register the agency approved
proposed Legislative Rule following public hearing: (ke exact)

January 15, 15890.

Name and telephone number of agency person to contact for
additional information:

John H. XKozak, Executive Secretary, Division of Workers'
Compensation, Post Office Box 3824, Charleston, West Virginia
25338. : :

the statute under which you promulgated thé submitted rules requires

certaln findings and determinations to be mads as a condition pracedent

to thelr promuilgation:”

3.

Give the date upon which wyou filed in the State Register a
notice of the time and place of a hearing for the taking of
evidence and a generzl deseripticon of the issues to be decided.
Not Applicable.

Date of Hearing: Not Applicable.




c. On what date did you file in the State Register the findings
and determinations required together with the reasons
therefore? ' )

Not Applicable,
d. Attach findings and determinations and reasons:

Attached Not Applicable.




TITLE 85
WEST VIRGINIA LECGISLATIVE RULE
DEFPARTMENT OF HEALTH AND HUMAN RESOURCES
DIVISION OF WOREKERS' COMPENSATICH

SERIES 9
SELF-INSURED EMPLOYERS

§85~9-1. General.

1.1, Scope. - This leglsglatlive rule applies to emplovers.
wno elther must subscribe Lo or who elect to subscribe to the
Workers' Compensation Fund and who wish to elect to provide
thelr own =zystem of compensation. This rule applies to
emplovers who previcusly recelved approval of theilr election and
who are currently operating their own systems of compensation as
well 'as employers who have not previously received such
approval. Similarly, this rule applies to employers who wish to
alect to provide thelr own system of compensation with regard to
all or part of the surplus fund as well as those emplovers who
previously recelved approval of such an election. The rule also
arplies to emplovers who wish to terminate either such elaction
and to either return as a regular subscriber to part or all of
the Fund ecor who wish to cease doling business.

1.2. Authority. - West Virginia Code, §23-1-13; §23-2-9;
§23~3-1; §23-5-6; and §23-4n-6.

1.3. Filing Date. - .
1.4. Effective Date. -

1.5. Repeal of Former Rules. -~ Upon approval by the
Legislature and upon the final £iling with the 0Office of. the
Secretaryvy of State, this rule will replace the previously filed
Emergency Rule titled "Self-Insurers Electing To Opt Into Or Out
Of surplus Fund," West Virginia Code of State Rules, §853-9-1 et
geg. {(1989). =~ In additicn, <this rule repeals and replaces
Section 4 of the legislative rule titled "Administration Of The
Workers' Compensatlon Fund,"” West Virginla Code of State Rules,
§85-1-1 et seg. {(2April 15, 1386). The provisions of section 8
of that latter rule are not affected by this rule and remain in
force and effect. Finally, the provisions of the legislative
rule titled T"Hearing and Review Process Regarding The
Performance of Self-Insured Employers," West Virginia Code of
State Rules, §85-5-1 et seg. (May 23, 1985), are not affected by
this rule.

1.6. Pursuant to West Virginia Code, $§5F-2-2i{b)(12), the
Secretary of the Department of Health and Human Services has
granted written consent to the promulgation of this rule.

£§85-9-2. Definitions.




2.1, As used in this 1legislative rule, the following
terms, words, and phrases have the meanings stated beleoew unless
in any instance where such term, word, or phrase is employed the
context c¢learly iIndicates that another meaning is intended.

2.2, The term "the 2Zct" means the workers' compensation
laws of the State of West Virginia which are codified at chapter
23 of the Code of West Virginia of 1931, as amended.

2.3. The terms "Code of West Virginia" and "West Virginia
Cecde" mean the West Virginia Code of 1831, as amended.

2.4, The <term "“commisgsloner" means the West Virginia
Workers' Compensation Commissioner as provided for by West
Virginia Code, §23-1-1. . ,

2.5. The term "compensaticn fund" means the fund created
by West Virginia Code, §23-3-1, which includes the surplus fund.

2.5, The term "declision" means a written statement ilssued
by the commissiconer contalining the commissicner's findings cof
facts and conclusicons as to any issue presented to the
commlssioner under these rules. 2Any purported "decision" which
1s not in writing shall have no legal effect under this rule.

2.7. The term "employer" has the meaning ascribed to that
term by West Virginia Cecde, §23-2-1.

2.8, The term "regular subscription" means that an
employer 1s a subscriber to all parts of the compensation fund
including the surplus fund.

2.9, _The terms "seli-insurer" and "self-insured employer"
mean employers who have elected one or oth of the options
contained in West Virginia Code, §23-2-2, and who pay
individually and directly, cor from their own »enefit fund or
system of compensation, the compensaticon and other benefits
provided to injured emplovees or thelr dependents under the Act.

2.0, The term "surplus fund" means that portion of the
compensation fund created by West Virginia Code, §23-3-1, which
is to be set aside to create and malntain coverage for the
catastrophe nhazard, the seccohd injury hazard, and all losses not
otherwise specifically provided for by the Ack.

2.21., The phrase "this rule' means the instant legislative
role designated as W.Va. C.S.R., §85-89-1 et seqg.

§85-9-3., Current Status Of Emplovers Not Affected.

3.1. Employers wno at the time of the s=ffective date of
this rule are self-insured employers as regards to all or part
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of the compensation fund shall not lose that status due to the
mere promulgation of this rule.

2.2. Similarly, employers who at the time of the effective
date of this rule are subscribers to all of the compensation
fund shall not become self-insured due to the mere promulgation
of this rule.

§85~-9-4. Obtaining Self-Insurance Status.

4,1, Certalin emplovers may elect to kecome self-insured
with respect to all of the compensaticon fund or o the
compensation fund but neot including all or part of the surplus
fund.  In order for the emplover's election to become effective,
the employver must satisfy all of the reguirements of the Act and
of this rule. Failure to satisfy those regulirements will
prevent the emplcyer from beccming a self-insured emplover. A
parent or other related company may self-insure the risks of an
gmplover in lieu cof the employver itself bheing self-insured if
its parent or other Trelated company can meet all of <the
applicable reguirements of the 2act and of this rule for ltself
and for the subject employver.

4.2. An emplover wishing to elect to become a self-insursd
employer must first demonstrate that it is a member of one of
the following categories.

The employer is of sufficient financial
LeSponSlblllty Lo ensure the payment of compensation to ilnijured
employees and the dependents of fatally injured employees,
whether in the form of pecuniary compensation or medical
attention, funeral exXpenses or otherwise ag rrovided for by the
Zct and the wvarious rules adopted by the commissionzr, of the
value at least egual to the compensation provided in the Act; or

k. The employer is of such financial respeonsibility
as reguired by subsection 24.2.a and maintains its own benefit
funds, or system of compensation to which its employees are not
regquired or permitted to contribute; and

<. The emplover furnishes bond or othexr security to
insure that the payvments described in subsection 4.2.a are made.

4.3. The emplover shall demonstrate to the satisfaction of
the commissloner that it meets the regulirements of subsection
4,2 by supplving to the commissioner sufficient financial and
other informatlon akout the emplover from which the commissioner
is then able %o make findings of fact in support cof the
employer's contention and to conclude that the employer is a
member of the categories described in subsection 4.2. The
commissicner shall supply an application form %o the amplover
which shall specify the information needed by the commissicner
te make the aforesgald findings and conclusions. The employer

Page 3




(| -

85 CSR 9

must supply all of the Iinformation reguested plus such
additional information as the emplover may wish to have the
commissioner consider on behalf of i1ts application. If, as a
result of his or her review of the completed application, the
commissioner 1s of the opinion that further information 1is
neaded to properly make the requlred findings and conclusions,
then the commissioner may requlre that the emplover prov1de such
further informatlion to the commlssioner. . The commissicner may
conduct an audit of all bocks, records, papers, and documents in
the possession of the emplever or under its contrel in order to
verify the information provided by the employer or as will aid
the commlssioner in making the reguired f£indings and
conclusions.

4.4, At a minimum, the applicaticn form shall reguire the
employer to file <£inanclal statements including a sworn and
notarized itemized statement of the assets and liabilities of
the emplover for the three vears prior to the date of
application. The emplcoyver shall also £ile coples of 1is federal
tax returns for the three vears immediately preceding the date
of application if the emplover has been in existence that long.
If the emplover does nct file a separate tax resturn, then the
employver shall £ile copies o©of the returns which include the
enployer. The emplover shall alsc £ile a _sworn statement
indicating the type or kind of business or operation that the
emplover 1ls engaged in or will become engaged in at the time of
the effective date ©of its applicaticn.

4.5, At the time of £iling of its applicaticn, the
employer shall, with such application, make a written statement
as to whether the emplover elects to remain a subscriber to all
or part of the surplus fund. If the emplover elects to become
self-insured for all cf part of the surplus £fund, then the
emplovyer shall specify the parts of the surplus fund to which it
wishes to remain a subscriber and the parts of the surplus fund
as to which it wishes to self-insure.

4.56. Any emplover whose record upon the bkooks of the
commissioner £for the ten vyears preceding the date of the
employer's application shows, as determined by the Fund's
actuary, a liabllity against the compensation fund incurred on
account of injury to or death of any of its employees, in exXcess
of premiums paid by such emplover, shall not be granted the
right, individually and directly or Ifrom such hensfit funds,
department or association, to compensate its injured emplovees
and the dependents of its fatally injured employvees until it has
raid into the compensatlion fund the amount of such excess of
liability over premiums paid, including its proper proportlon of
the liagbility incurred on account of explosions, catastrophes or
zecond injuriss occcurring within the state and charged against
such fund. An emplover's "proper proportion' of the aforesaid
liablility shall ke determined by comparing the amount of
premiums paid by the emplover to the specific pertion of the
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surplus fund in issue (eg., the second inijury fund) and the
total amount of dollars paid out of that fund on account of that
employer's employees. The difference, 1f any, of premiums pald
from dollars paid out shall be the employer's responsibility.

4.7. Any emplover =lecting *to become a self-insured
emplover, as to all or part of the compensation fund, shall give
security or a bond in the form, of the type, and in the amount
required by the ccmmissioner. The amount of the security or
bond shall ke that amount determined by +the commissioner's
actuary to be adeqguate and sufficient to compel or secure to the
emplover's emplovees, or their dJdependents, payment of the
compensation and e¥penses regqulred by the Act, which
compansation and expengses shall in nc event be less than the
compensation pald or furnished out of the state workers'
compensation fund in similar cases ©o injured employees or the
dependents of . fatally Injured employees whose employers
contribute to such fund. If the employer wilishes to post
marketable securities in order to meet 1its obligation <£or
security or bend, the self-insured employer must meet the
following requirements:

a. The securities must ke fixed term debt Instruments
with a fixed and determinable principal amount; and

k. The issuer of the securities must be a
governmental entity or governmental agency or gorporation of
this state, or any of the other states, or ¢f the United States;
and

c. The maturity date of the instrument shall not be
more than ten years from the date the securities are posted with
the Fund; and

d. The payvment of both principal and interest shall
be denominated and payable in United States dollars with the
interest pavable at fixed periodic payment dates and at a fixed
rate of the principal amount of the indebtedness.

4.8, The security or bond given by the employer shall be
of the occurrence tyvpe so that the security or bond shall be
liable 1in the place of the emplover should the employer ke
unable to meet its cbligations £oxr all injuries or deaths as may
occur during the time periocd for which the security or bond is
given for and shall remain so liable at the time the award, if
any, is subseguently made and for the entire time period in
which all benefits will be paid under such award including death
benefits to surviving dependents. Nothing to the contrary
contained in any writing assocliated with or part cf the security
or bond shall defeat this cbligation. Every surety, guarantor,
warrantor, or other such person or entity whoe purpeorts to stand
in the place of the sgelf-insured employver for the payment of
such benefits sghall be deemed o have given such security or
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bond in compliance with this subsection 4.8 and ne statement or
disclaimer 1in the security or bond . shall negate this
raequirement. This subsectlicn 4.8 ghall be applicable to all
security or bond given by an emplover after the effective date
of this rule including additional security or bend if an
emplover who is already a sgelf~insurer (but not with regard o
all or part of the surplus fund) becomes self-insured for all or
the remaining part of the surplus fund., 2All security and honds
given pricr to tha effective date of this rule shall ba
construed in Xeeping with the law in effect prior to the
effective date of this rule for purposes of this subsecticn.

4.2, The aprlying emplover shall post security or a bond
in an amount sufficient to meet all of its obligaticons, as
specified in subsection 4.2.a2 of this rule, o its emplovess and
their Jdependents during the first year of its achisving the
status of self-insured with respect to the compensation fund or
to the pertinent portion of the surplus fund and for the
reasonably foresseabls pericd thereafter. At anytime that good
cause exists to believe that the bond or security is nc longer
sufficient to meet the employer's reasonably foresseable
obligations, the Commissioner shall regquire the emplover ¢o post
an additlional or supplemental bond or additional security to
meet That obligation. such additiconal or suprplamental security
or bond shall meset the requirements of subsections 4.7 and 4.8
of this rule. Failure on the part of the employer to so
increase its bond or security sghall result in the forfeliture by
the emplover of its rights to remain self-insured for any and
all purposes under the Act and its self-insured status will be
terminated. A determination of a zregulirement Lo post an

additicnal or sgupplemental bond or additicnal gecurity shall be
made in accordance wWith the other provisions of this section 4
of this rule.

4.10. 2t the time of £iling its application, the emplover
shall pay to the commissiconer a sufficient sum of money (at the
Lime of <the adoption of this rule, $2500.00) to pay £for the
commissioner's actuary and staff to conduct a review of the
ermployer's account. with the commlissioner In order to make the
determination under subsecticn 4.6 o©of this rule, to determine
the proper amount of the security or bond to be given by the
employer, and to make the determination under subsection 4.12 of
this rule. The emplover may reguest that any or all of such
determinations bhe made prior to the time of the £iling of its
application, but such employer shall first pay the sum described
above. In either event, the sum shall not be refundable to the
emplover. The commissioner shall increase or decrease the sum
of wmoney zxregulred by this subsection as the commissioner's
expenses and ccsts change.

4,11. The amount of the security or bond regquired by the

commissioner in order for the employer to become a self-insurer
for 2ll or part of the compensation fund or all or part of the
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surplus fund. shall be the sum actuarially determined by the
commissioner's actuary. The actuary shall utilize generally
accepted actuarial principles including, but not limited to, the
appllcant's own exXperience and net worth, and such additiocnal
factors as the actuary concludes are necessary to take into
consideration. Until and unless the employer gives the regulred
security pricr to July 1 of the application vear, the emplover
shall not attain self-insured status,

£.12. As part cof 1lts application for self-insured status,
The emplover shall be deemed to have agreed to pay to the
commissicner a sufficient sum of money to cover the actuarially
determined amount of its liability £for the future costs of
awards that are mades by the commigsioner fellowing the =ffective
date of 1ts attaining self-insured status in respect to an
injury or death which may have occurred prior to that effective
date, Pricr to the effective date of the emplover attaining
self-insured status, this amount ghall either be paid in full or
the emplover shall enter into an agreement with the commissioner
to make such vaymeht over a periecd of time not to exceed three
{3) vyears. The agreement shall provide for the payment of
interest on the principal which shall ke calculated as provided
for in West Virginia Cecde, §23-2-13, except that the rate of
interest after being sc determined shall not change during the
life of the agreement; however, interest shall be compeounded as
speciflied in the Act. :

4£.13. Subsectlion 4.12 of this rule 1s not be applicable to
Thoze emplovers who are seli-insurers at the effactive date of
thig rule. However, for those employers the requlrement of
former section 4.2(b), 83 W.Va. C.8.R. 1 {19%86), or the
reguirements of sSubsections 5.7 and 5.8 of the emergency
predecessors te this rule, 85 W.va. C.5.R. 8 [sic] and B85 W.Va.
C.8.R. 9, shall continue and those emplovers shall remaln liable
for all awards made after the effective date of . their
self-insured status in respect to c¢laims for an injury or death
which may have occurred prior Lo that date. But, 1f such
employers seek to expand thelrx selfi~insurance status teo other
rarts of the compensation fund (including other parts of the
surplus fund), then such employer shall ke subject o this
subsection 4.13 in regards to the 1liability arising from <the
newly self-insured portion of the compensation fund.

4,14, Upon £iling an application for self-insured status,
an employer shall be deemed to have acknowledged its obligation
to continue to make all other payments and all reports reguired
by the Act or by the rules adopted by the commissioner which are
applicable to self-insured emplovers. One such chligation
requires each self-insured emplover on or before the last day of
the first month of each guarter, for the preceding quarter, o
file with the commissioner a sworn statement of the <total
earnings of all of its employees subject to the act for such
preceding guarter, and to pay into the compensation fund a sum
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sufficient to pay its proper proportion of the expenses of the
administration of the 2ct and a sum sufficient to pay its proper
portion of the expenses for claims for those emplovers who are
delinguent in the payment of premiums, and a sumn sufficient to
pay its fair portion of the expenses of the disabled workers'
relief fund, as may be determined by the commissioner.

4,15. If an emplover applies for self-insured status with
regard to the compensation fund but not including the surplus
fund, then upcn the approval of such application the employer
shall attain the status of self-insurer for the compensation
fund but not including the surplus fund as to which it shall
remaln a subscriber. In such a situation, the employer shall
pav into the surplus fund upon the same basis and in the same
percentages as funds are set aside for the maintenance ©f the
surplus fund out of payments made by premium- paylng subscrikers,
such payments to be made at the same time as 1s provided for
with respect to payment of 3its proportion of expense of
administration. -

4.16. If an emplover applies for self-insured status with
regard to the compensation fund including all or part of the
surplus fund, then subsection 4.15 of <this rule sghall be
applicable to those peortions of the surplus Fund Lo which the
employer remains a subscriber.

4.17. An  empleoyver wishing to elect to Dbecome a
self~insured emplover with respect %o all or wpart of the
compensation fund (including an employer who 1s already a
self-insured employer for part of the compensatlon fund) shall
be granted permission to become a self-insurer only as of the
first day of July following the commissioner's approval of its
appllcatlon. In addition, the application asking for - such
permission must be recelved no later than December 31 of the
vear preceding said first day of July before the commissioner
may grant his or her approval of the application. For example,
in order to become a self-insured employer with respect to all
or part of the compensation fund or in order to become a
self-insurer to all or part of the surplus fund on July 1, 1991,
the application must be received by the commissioner on or
before December 31, 19920. This reguirement applies to all
emplovers who are initially electing to become a -seli-insurer
and to employers whe are alreddy self-insured with respect to to
part of the compensation fund, but who now wish to kecome
self-insured with respect to all or part of the surplus fund;
except that, an emplover new to the State shall be permitted to
file an application for self-insured status at any time during
its first two vears of operations.

4.18. By f£iling an application for self-insured status,
the employver is deemed to have agreed to the provisions cof this
rule for maintaining its status as a self-insurer, for electing
to relingquish its self-insured status, in whole or in part, and
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for +the termination of its doling business in the state or
otherwise closing 1ts account with the commissioner.

4.19. Any emplover subject Lo the Act who has elected to
carry its own risk and who has complied with the reguirements of
the act and of this rule shall not be liable to respond in
damages at common law or by statute for the injury or death of
any employvee, howsver occurring, after such slection and during
the period that it 1s allowed by the commissioner to carry its
own risk.

§85-9-5. Conditions For Maintaining Self-Insured Status.

5.1. Employers permitted by the commissioner to become
self-ingurers must c¢omply with the 2act, <the wvarious rules
promulgated by the commissioner, and fthe orders of <the
commissicner. If at any time, an emplover falils to ccocmply or
becomes in default with regard o the obligaticns of a
self-insured emplover or the reguirements of the Act, of this
rule of any other pertinent rule, or any order of the
commissioner, such £fallure or default, shall be a sufficlent
‘pasis for the commnisslioner's exercise of discretion to issue a
decision which susprends or terminates the employer's status as a
self~insurer. See, for example, the legislative zrule titled
"Hearing and Revisw Process Regarding The Performance O©Of
Self-Insured Emplovers," 83 W.vVa. C.S.R. 5 (May 23, 1985),

5.2. The emplover's status as a self-insured employver with
respect to all or part of the compensation fund shall continue
on a year-to-year basis so long as the employer continues to
meet all of the reguirements for such status as well as the
other requirements imposed by the Aczt, by this rule, and by
other rules and regulations promulgated by the commisgsioner.
The commlssioner retainz the discreticn to issue a decislion
which permits an emplover Lo correct within ninety (90) days any
deficiency 1in lieu of revoking that emplover's self-insured
status. Unless such a correcticon decislon is issued, the
commissioner shall issue a decision which terminates <the
amployer's self-insured status if it £fails to satisfy the
aforesaid reguilrements.

5.3. 4 gelf-insured emplover with respect to all or part
of the compensation fund shall be responsible for the direct
rayvment o©of all pecunliary compensation due and owing under the
act to the employee or the emplovee's dependents and shall also
be respongible for reimbursing the commissicner for all medical
attention, funeral exXpenses, or other expenses pald by the
commlssioner on hehalf of employees and their dependents,.
FPecunlary compensation rayable by the employver and
reimbursements frcm the employer shall be paid in the time
pericds specified in the Zct, o¢r in the wvarious rules
promulgated by the c¢ommissioner, or in accordance with the
orders o©f the commissioner, or, in the absence of any of the

Page S




85 CSR 9

above, in a prompt and timely fashion. The emplover's
experience in so meeting its obligations shall be given
consideraticn by the commissioner in determining whether to
permit the emplover to remain a self-insurer.

5.4, Cn at least an annual basis, but sooner if regquired
by the commissioner, the emplover shall f£ile such reports as the
commigsioner may reguire in . the form reguired by the
commlissioner concerning the number and type of claims made, the
amount of benefits paid, and the timeliness of pavyments, all on
an individual and aggregate basis. '

5.5. On an annual basis or sooner as an individual case
may reguire, the commissioner shall review the sufficiency and
the commissiocner's actuary shall review the amount cof the bonds
or securities provided by each self-insuring emplover for its
coverages with respect To all or part of the compensation fund.
In the event <that +the commissicner then concludes .that the
securities or bhonds are not adegquate or ‘sufficient for the
purposes intended, the commissioner shall order the emplover to
increase or add to its securities or bonds by the amount needed
to reach the adequate and sufficient level. The commigsicner
shall provide a reasonable amount of time for the employer to
obtain such increased or added security or bond as is deemed
just in each individual case; however, such period shall not
excead ninety (20) davs from the date of the commissioner's

crder. Such Increased or added security or bond shall be
subiect to all of the conditions of section 4 of <this rule
pertaining to security and bonds. Failuire by the employver to

furnish increased or additional bond in the regulred time shall
result in the employer's immediate termination as a
self-~insurer. Upon such & termination, the empleyer shall be
subject o +the wvarious provisions of secticn % concerning
fermination of self-insured status. '

5.6. In the event that the employer's obligations under
the Act can reascnably be expected to dJdecrease, then the
enployer may petition the commissloner for permission to reduce
the amount of 1lts bond or security; however, such reduction
shall not »e. made until after the commissioner approves the
reduction. Upcn a showing of credible evidence that the
emplover's obligations under the Act can reascnakly be expected
to decrease, the commissicner shall grant the petition to reduce
the amount ©of bond or security for purposes of future injuries
or deaths among the emplover's employees. The determinaticon of
the amount of such reduction shall ke within the discretion of
the commissionery and shall be made in consideration of <the
factors outlined in section 4 of this rule. The commissioner
shall obtain his or her actuary's opinion on the petition and
shall rule upon each such petitlion within ninety (90) davs of
its receipt by the commissioner.
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5.7. Self-insured employers may pay compensation benefits
prior to receipt of the commissioner's pay order 1f, and only
if:

a. The commissiocner recelves notice in writing from
the emplover within seven (7) days from the date of issuance of
the first payment of benefits; and '

. Such notice is accompanlied by a properly completed
form or forms as designated by the commissioner unless such form
or forms was submitted pricr o the date of submissicn cof the
notice; and

c. Such notice is accompanied by a properly completed
physician's report or a statement that a blank copy of the
physician's report form has been sent by mail to the employee's
treating physician with a request to file such form with the
commissiconer within seven (7) days from the date of issuance of
the first pavment unless such a report was submitted prior to
the date of submission of the notice.

5.9. Every employver granted self-insured status must
continue o meet all of the regulrements £for becoming
gself-insured under the Act, of this rule, and of any other
pertinent rule promulgated by the commissiocner in order to
maintain its status as a self-insured employer. If, for
example, the employer at any time ceases to meet the
qualifications of subsection 4.2 of this rule, then the
commissioner may exercise his or her discretion to revoke the
employer's self-insured status or, alternately, allow the
employer sufficient time ({(not to exceed ninety (90) days) to
rectify its faillure. In order to ascertaln if the employver does
continue to meet all of the regqulrements £for becoming
self-insured, the cdommissioner may conduct an audit eof all
books, records, papers, and documénts in the possession of the
emplover or under its control in order to verify the information
provided by the employver or as will aid the commissioner in
making the reguired findings and conclusions.

5.9. In the event that security or kond previously gilven
by the emplover is unable to coitinue meeting the cobligations
inposed by section 4 o©f this rule, the self-insured employer
shall substitute adeguate and sufficient security or bond, under
the terms imposed by section 4 of this rule, for all time
periods originally intended to be covered by the failed security
or bond. 3Such failed security or bond shall include, but not be
limited to, instances where the entity behind the security or
bond is no longer a viable entity or, for whatever reason, can
no longer meet 1ts obligations. Whenever a substitution of
security or bond 1s regqulired, the employer shall be permitted a
reasonable amount of time (not to exceed ninety (90) days) in
which %o obtain and file appropriate substitute securlty or
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bonds. Tallure +to meet this obligation shall cause the
employer's self-insured status to terminatce.

§85-8~6, Terminating Self-Insured Status.

e.1. In the event that a self-insured emplover wishes to
continue dcing business in the state but wishes to terminate, in
whole or in part, its self-insured status with regard te all or
rart of the compensation fund, the emplover may do 50 only after
obtaining the agreement cf the commissioner. The agreement with
the commissioner shall be on such terms as are regquired by this
rule and upon such additlonal terms as the commissioner finds to
e reasonable under the circumstances in order to maintain the
solvency o©f the compensation fund and in carrving out the
commlssioner's fiduciary duties to the compensation fund. The
provisions of this secticn 6 are applicable to any emplover
wishing to terminate all or part of its self-insured status
regardless of whether the emplover Dbecame a self-insured
emplover before or after the effective date of this rule.

6.2. as part of the agreement with the commissioner, the
emplover shall be reguired to pay to the commissioner a
sufficient sum of money Lo cover the actuarlally determined
amount of its liability for the future costs of awards made
during its pericd of self-insured status and of awards that ars
made by the commissioner following the effective date of the
termination of its self-insured status in respect to an injury
or death which may have occurred »ricor to that effective date.
This amount shall either be paid in full prior to the effective
date of the emplover's terminaticon of its self-insured status or
by the emplover entering intec an agreement with the commissioner
Lo make such payment over a period of tTime not to excesed three
{3) vears. The agreement shall provide for the payment of
interest on the principal which shall be calculated as provided
for _in West Virginia Code, §23-2-13, except that the rate of
interest after being so detérmined shall not change during the
life of the agreement; however, interest shall be compounded as
specified in the Act. : '

6.3. Upon making the payment or successfully completing
the agreement reguired by subsecticen 6.2 ¢f this rule, <the
employer shall be relieved of all future responsibility for the
awards covered bv the buv-out provided for hy subsecticon 6.2.
Heowever, until the final payvment pursuant te an agreement, the
commissioner shall assume all such responsibility for so long as
the emplover abides by the agreement. In the event that the
employer fails to abide by the agreement, the emplover's
obligation to make The redquired payments to the employee or the
amplovee'’s dependents and to reimburse the commissioner shall
resume. Further, "the commissioner shall elect whether to
apportion the enployer's 1liability based wupon <the amcount
actually pald %o the commissioner as opposed tce The amcunt
remaining to be paid under the agreement or, as an alternative,
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the commissioner may find that the employer is in default of a
pavment for purposes of West Virginla Code, §23-Z-b>a.

5.4. If an employer's status as a self-insurer is
terminated by the commissioner due to the failure of the
emplover to abide by and fulfill its obligations, such emplover
shall (unless a stay is obtained pending the exhaustion of
administrative appeals including possible judicial appeals) make
payment to the compensation fund in the same fashion as if it
had elected to surrender its self-insurer status as provided for
by subsection 6.2 of this rule except that such payment shall be
due immediately upon the termination of the self-insured status
and falilure to make payment within thirty ({(30) calendar days of
the effective date of the termination shall cause the employer
to be in default for purposes of West Virginia Code, §23-2-3a.
Tn lieu of the aforesaid payment, the emplover may elect to post
additicnal, sufficient bond or security within the thirty (30)
day period to cover the amount due to the commissioner. The
sufficiency of such bond or security must be satisfactory to the
commissioner and meet the requirements of section 4 of this
rule. In the event that the commliszzioner determines that goed
cause exists to believe that payment by the emplover is unlikely
or that posting of additional, sufficient bond or security is
unlikely, the commissioner may demand that the employer make the
regquired payment immediately and take collection actions as
authorized by West Virginia Code, §23-2-5a, and the rules
adopted by the commissioner thereunder.

g.5. In the event that a self-insured employer sells its
agsets or acquires additional assets of another business, then
the appropriate provisions of section 8 of the legislative rule
titled "Administration ©OFf The Workers' Compensation Fund," 85
W.Va. C.S.R. 1 (1986), shall apply to the employers involved in
the transaction.

6.6, Subscribing emplovers who  were previocusly
self-insured emplovers and who at the effective date of <this
rule were continuing to pay compensation and expenses for
certain of its emplovees due Lo its previocus status as a
gelf-insurer may elect to buy-out their responsibility for those
payments by making the payment specified by subsectlion 6.2 of
this rule including entering into a agreement in which event the
terms of subsection 6.3 shall alsc be applicable.

§85-9-7. Buy-outs Required By The Commlssioner..

ASs regards any self-insured employer, whether the employer
attained that status before or after the effective date of this
rule, the commissioner may at any time and in any case that
shall reguire the pavment of compensation or benefits by such
employer in periodical payments, and the nature of the case
makes 1t possible to compute the present value of all future
payments, the commissioner may, in his or her discretion, at any
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time compute and permit or reguire fo be pald intc the
compensation fund an amount of money equal to the present wvalue
of all unpaid compensation for which 1liability exists, in trust.
In an appropriate case, the commissioner may permit an emplover
to enter into an agreement to make the reguired payment over a
pericd of <time not to exceed three (2) vears. The agreement
shall provide for the payment of interest on the principal which
shall be calculared as provided for in West Virginia Code,
§23-2-13, except that the rate of interest after being so
determined shall not change during the life of the agreemsnt;
however, interest shall be compounded as specified in the act.
During the life of such an agreement, the commissioner shall pay
any pertinent c¢laims from the compensation fund. Upon the
emplover making such pavment or upon the employer successfully
achieving the completion of an agreement, the employer shall be
discharged from any further 1iability upon such award, and
payment of the same shall be assumed by the commissioner.
Fallure bv the employer to complete an agresment under which the
commlssiconer has been making payments, in lieu of the emplover,
shall cause the employer to be in default of a payment due the
commissioner for purposes of the West Virginia Code, §23-2-5a,
and shall further cause the emplover to forfelt its self-insured
application and status, if any, and shall further cause the
employer's security or bond to be responsible for any
chligations of the semplover which results from the fallure
within the ambit of the gsecurity or bond.

§85~9-8. ©Protests By Employvers; administrative Hearings.

8.1. An emplover may protest any order or decision of the
commissioner made under the provisicons of West Virginia Code,
§23-2-%, or of this rule. 1In order tec preserve its right to
protest, the emplover must file a written petition stating the
order or declslon protested and the exact nature of the issue in
controversy. Such written petition must be recelved by the
commissicner within thirty (30) days of the date cf the crder or
decision protested. This perlod may not be extended or walved.

2.2, Within fifteen (1%} days of <+the commissioner's
recelipt of the written protest, the commissioner shall issue =2
notice of an administrative hearing upen the protest. The

hearing shall be held within thirty (30) days after the recelpt
by the commissioner of the written protest unless such hearing
be postpcned by agreement of the parties or by the commissicner
for good cause. TFiling of the written pretest shall not stay
the order or _decision protested unless the commissioner so
orders. The commissicner may grant a stay provided that
security or a bond is provided by the emplover in a sufficlent
and adsguate amount to protect the interests of the compensation
fund in keeping with the fiduciary obligations of <the
commissicner. -
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8.3. --All administrative hearings conducted pursuant to
this rule will be held in accordance with the provisions cf this
section 8 of this rule. In any particular case, any speclal
conditions which are set forth in the Act or 1In other rules
promulgated by the commissioner and which are applicable to that
case will be adhered teo during administrative hearings 1in lilieu
of any contrary provision in this rule.

B.4. Unless waived by all the parties to the hearing and
by the commissioner, all hearings shall be preceded by at least
ten (10) days written notice. The notice shall be given either
by personal delivery thereof to the person or to the entity to
be notified or by depositing such notice in the certified United
States maill, postage prepaid, return receipt reguested, In an
envelope addressed to such person or other entity at the last
known address of such person or other entlity. Proof of the
giving of notice in either such manner may be made by the
affidavit of any officer or assistant or employee of the
commissionexy, or by affidavit of any person over elghteen vears
of age, naming the person or other entity to which or to whom
such notice was given and specifying the time, place and manner
of the giving thereof. If certified mail is used, then a copy
of the return recelipt shall be attached to the proof of notice.

2.5. Notice of the hearing and service of any document or
order shall be upon the parties ¢f record except that any party
who 1s represented by an attorney shall be deemed to have
designated that attorney as the proper recipient of all such
notices, documents, or orders and service upon that attorney
will be the eqguivalent for all purposes as service upon the
party. Notice shall be complete if <the written notice iz
perscnally tendered to the Iintended recipient and is elther
accepted or refused by that recipient. Similarly, notice shall
be complete if the written notice 1s sent by certified mail,
return recelpt regquested, to the recipient and the return
receipt shows that it was either accepted by a person at the
last known address or was refused by a person at the last known

address.

B8.6. In any instance where any form of notice, including
one arising under subsection 8.4 of this rule or one contained
in any order or document, the time period will begin to elapse
with the first day following the date of the notice, order, or
document. This rule is applicakle whether the nctice 1is
delivered personally or served by mail.

3.7. The subsection 8.4 notice sghall contain the date,
time, and place of the hearing and a short and plain statement
of thé matters asserted. If the commissioner is unable to state
the matters in detail at the time the notice is served, the
initial notice may be limited to a statement of the issues
involved. Thereafter, upon application by a party, a mare
definitive and detalled statement shall be furnished.
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g§.8. The hearing shall be held in the county selected by
the commissioner. : -

2.9. At the hearing, an opportunity shall be afforded all
parties to present evidence and argument with respect to the
matters and issues Involved. Any person interested in the
proceeding, but not a party thereto, sghall be permitted to
testify as to the issues in controversy after first being placed
under oath or affirmatien. Any such interested person, who is
not a party, shall not, however, ke permitied to submlt argument
or to cross-exXamine other witnesses. ZArgument may be rastricted
o a presentation in written form. All of the testimony and
evidence at the hearing shall be reported by stenographic notes
and characters or bv mechanigcal means. 21ll rulings on the
admissibility ¢©f testimony and evidences shall also be reported.
The commlssioner shall prepare an official record, which shall
include reported testimeony and exhibits in each contested case,
and all agency staff memoranda and data used in consideration of
the case, but it shall not be necessary %to transcribe the
reported testimony unless reguired for purposes of rehearing or
Judicial review. Upon. reguest from any party to the hearing,
all reported <testimony and evidence at a hearing shall be
transcribed, and a copy thereof furnished to the party at its
expense. The commlssiconer shall have the responsibility for
making arrangements _for the transcription of the reported
testimony and evidence and such transcription sghall be
accomplished with all dispatch.

8.10. Evidentiary depositions may be taken and read as in
civil actions in the circult court of thiz state.

8.11. Except to the extent regulired by statute or by this
rule, all hearings under this rule will be conducted in
accordance with the then current versions of the YRules of Civil
Procedure for Trial Courts of Record," "Trial Court Rules for.
Trial Courts of ERecord," and "Local Rules for Kanawha County
Civil Courits'™ as thoge rules would apprly To a wrial gcourt
sitting without a jury.

8.12. 211 hearings shall e conducted in an impartial
manner and shall be open to members of the public. The
commissioner, +the executlve secretary, inspectors, and every
hearing cfficer aprointed by the commissioner  shall have the
power to administer oaths and affirmations, certify officlal
acts, take depositlons, rule upon offers of proof and recelve
relevant evidence, regulate the c¢ourse of the hearing, hold
conferences for the settlement or simplification of the issuss
by consent of the parties, dispose cof procedural reguests,
motions, or similar matters, and take such other actions as are
authorized by €this rule.

8.13. During a hedring, irrelevant, lmmaterial, or unduly
repetitious evidence shall be excluded. The then current "Rules
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of Evidence" as applied in civil cases Dby a court sitting
without a Jjury shall be ifcllowed. However, when necessary te
ascertalin facts noct reasonakly susceptible cf proof under those
rules, evidence not admissible thereunder may be admitted,
except where precluded by statute, if it is of a type commonly
relied upon by reasonably prudent persons in the conduct of
thelr affairs. The hearing officer shall »e bound by the rules

of privilege recognized by law. Objections to evidentiary

offers shall be noted in the record, but exceptions to rulings
by the hearing officer shall not be made. Any party to any
hearing may vouch the record as to any excluded testimony or
other evidence provided that the hearing officer may elect to
require that the excluded testimony be submittad in written form
following the hearing. B

g.14, All evidence, 1including papers, records, agensy
staff memoranda and documents in the possession of the agency,
of which i1t desires to avail itself, shall be cffered and made a
part of the record in the case, and no other factual information
or evidence shall be considered in the determination of the
case. Documentary evidence may be recelved in the form of
copies of excerpts or by incorporation by reference. In all
cases, copies of orders, proceedings, or records in the office
of the commissioner shall be equal to the original in evidence.

8.15. Every party as well as the commissioner shall have
the right of cross-examination ¢f witnesses who testify, and
shall have the right te submit rebuttal evidence.

8.16. 211 witnesses who testify during a hearing shall
first be subject to ocath or affirmation and any testimeony
submitted by deposition shall show on the face therecf that the
witness was so guallified. )

8.17. The hearing cofficer may take notice of judicially
cognizable facts. A1l partiles ghall be notlfied either before
or Auring the hearing, cr by reference in preliminary reports or
otherwlse, ©f the material =0 noticed, and they shall be
afforded an opportunity to contest the facts so noticed.

8.18. Upcn motion in writing served by any party or by the
Fund as notice may be served pursuant to subsectlicon 3.2 of this
rule and therein assigning error or omission in any part cof any
transcript of the proceedings had and testimony taken at any
such hearing, the hearing officer shall settle all differences
arising as %o whether such transcript truly discloses what
cccurred at the hearing or shall direct that the transcript be
corrected and revised in the respecis designated by the hearing
officer, so as toc make i1t conform to the whole truth. .

8.19. The commissioner, The executive secretary,

inspectors, or a hearing officer may lssue subpeenas and compel
the attendance of witnesses and the production of pertinent
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books, accounts, papers, records, documents, and testimony. All
subpoenas and subpoenas duces tecum shall be issued in the name
of the commissicner, but any party reguesting their issuance
must see that they are properly served. Service of subposnas
duces tecum issued at the iInstance of the Fund shall be the
responsibility of the commissioner. 2ll reguests by interested
parties for subpoenas and subpoenas duces tecum shall be in
writing and shall contain a statement acknowledging that the
requesting party agrees to pay service fees and fees for the
attendance and travel of witnesses.

8.20. Every subpoena or subpoena duces tecum shall be
served at least five (%) days before the return date thereof,
either by personal service made by any person over eighteen
vears of age or by registered or certified mail. But a return
acknowledegment signed by the person to whom the subpoena or
subpcena duces tecum is directed shall be reqguired to prove
service by registered or certified mail. If service 1s by mail,
then the five (3) day nctice period shall not begin to run until
£he date the subpoena or subpoena duces tecum is recelved by the
person or entity subject thereto as shown by ithe date on the
return receipt.

g8.21. Any person who serves any such subpoena or subpoena
duces tecum shall be entitled to the same fee as sheriffs who
serve witness subpcenas for the circult courts of this state.
Fees Tor +the attendance and travel of witnesses shall ke the
same as for witnesses before the circuit courts of this State.
211 such fees shall be paid by the Fund if the subpoena or
subpoena duces tecum was issued, without the reguest o<¢f an
interested party, at the instance of the Fund. A1l such fees
related to any subpoena or subpoena duces tecum issued at the
instance of an interested party shall be paid by the party who
asks that such subpoena or subpoena duces tecum be issued.

8.22. Upon motion made promptly and in any event befcre
the time specified 1in a subpoena duces tecum for compliance
therewith, the circult court of the county in which the hearing
is to be held, or the circuilt court in which the subpoena duces
tecum was served, or the judge of either such court in vacation,
may grant any relief with respect to such subpoena duces tecum
which either such court, under the West Virginia Rules of Civil
Procedure for Trilal Courts of Record, could grant, and for any
of the same reasons, with respect to a subpoena duces tecum
issued from either such court.

8.23. In case of discbedience or neglect ¢f any subpoena
or subpoena duces tecum served on any person, or the refusal of
any witness to testify to any matter regarding which he or she
may be lawiully lnterrogated the circuit court of the county in
which the hearing 1is Y»eing held, or the 3judge therecf in
vacation, upon application by the commissioner, shall compel
obedience by attachment proceedings for contempt ©f a subpoena
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or subpoena duces tecum issued from such circult court or a
refusal to testify thereiln.

3.24. . The issuance of a subpoena duces tecum will be
refused only in an instance when there is good reason to believe
that the subpoena power 1is belng abused. 211 subpoenas and
subpoenas duces tecum will state on their face the name of the
partv who requested it.

3.25. Discovery shall be engaged in only with the consent
of the hearing officer or, 1f a hearing cfficer has not vet been
assigned, with the consent of the commissioner or the executive
secretary. 211 discovery reguests willl be submitted tTo the
approprlate official at the same time as the discovery reguest
is served upon the other patty. Discovery requests filed less
than ten (10) days prior to a hearing shall not be approved
unless the party to whom the discovery reguest is dJdirected
walves this reguirement. If the official determines that the
reguested information is relevant and material to the issues to
be heard and not unduly burdensome, the official will permit the
discovery and set a reasonable time frame for the disclosure of
the information. Determination of a reasonable time frame will
be premised upon the nature and scope of the information
reguested and the date on which the hearing 1s scheduled. The
official shall attempt -to avoid continuing a previously
scheduled hearing. . :

8.26. FEverv hearing officer appointed by the commissioner
£o conduct a hearing under this rule shall be and attorney
licensed to practice law in this state.

B.27. The hearing officer 1s authorized to receive and
rule upon any procedural matter arising before, during, or afterx
a hearing. All final rulings on substantive matters shall be
made by the commissiconer.

8.28. The hearing officer shall continue a hearing upon
motion of the commissioner. - Reguests for continuances by a
party shall not be granted as a matter of course, but only upcn
a showing of good cause which cause shall be strlctly construed
against the reguests.

8.29, At the conclusicon of the submission of evidence, the
parties shall be permitted to file proposed £findings of fact,
conclusions of law, and such legal briefs or memoranda as they
wish. The parties shall be permitted seven (7) days to file
such items which filings shall be concurrent. The parties shall
be permitted three (3) days to respond to the filing of any
other party. No further argument shall be permitted.

8.30. Thereafter, the hearing officer will prepare a

report and recommendation which shall contain proposed findings
of fact and conclusions of law as suggested by the hearing
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officer "for the commissioner's approval. The parties tc the
hearing shall then be permitted seven {(7) days in which to file
objections or comments upon the report and recommendation and
three  (3) more days o respond to each others' cbjections and
comments. The hearing. shall be deemed to be ended upon the
commissioner's receipt of the objections and comments from all
of the parties. Within thirty (30) days of the receipt of the
parties objections and comments, the commissioner shall decide
whether to accept the report and recommendation, to reject 1it,
to modify it, or to remand the matter to the hearing officer for
further proceedings or upon  other instructions. The
commissioner retains his or her right to review any and all
proposed findings of facts against the record and to disagree
therewith provided that the commissioner states the basis for
the disagreement in his or her £final order. The commissioner
shall render either a final order or an interlcocutory order as
his or her decision may regulré in which the commissioner
accepts in whole or in part the proposed findings of fact and
conclusions of law submitted by the hearing officer and, to the
sxtent that the commissicner rejects or modifies the report and
racommendation of the hearing officer, the commissioner shall
furnish his or her own findings of fact and conclusions of law.

8.31. At any time within thirty (30) days after the
recelipt ot the parties’ objections and comments, the
commissioner may order a supplemental hearing upon due notice to
the parties if the commissiocner is of the opinion that the facts
have noct been adeguately developed.

3.32. A copy of the £final order or declsion of the
commissioner shall be served upon =ach party and the party’s
attorney of record, if any, either in person or by certified
mail.

8.33. All}l appeals from the final order or decisicn of the
commissioner shall be taken as provided by West Virglnia Code,
§23~5-1 et sed.

§85-9-9. Written Decisions; Public Access.

311l decisions made pursuant to the provisions of this rule
shall be in writing and shall be a matter cof public record. Any
purported decision not in writing shall be void and of no legal
effect 'and any perseon ©r other entlty relyving upon such a
purported decision shall do so at his or her or its own risk.

§85~8-10. Severability
If any provision of this rule or the application therecf to
any entity or circumstance shall be held invalid, such

invalidity shall not affect the provisions or the applications
of this rule which can e given affect without the invalid
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provisions or application and to this end the provisions of this
rule are declared to be severable.

Page 21




e

LA

13.

TITLE 385
WEST VIRGINIA LEGISLATIVE RULE

DEPARTHMENT OF HBEALTH AND HUMAN RESOURCES

DIVISICH OF WORKERS' COMPENSATION

SERIES S
SELF-INSURED ZMPLOYERS

General.
Definitlons.

Currant Status Of Emplovers Not
A2ffected.

Obtaining Self-Insurance Status.

Conditions For Maintalning
Self-Insured Status.

Terminating Self-Insured Status.
Buy-outs Reguired By The Commissioner.

Protests By Emplovers; aAdministrative
Hearings.

Written Declsions;: Public Access.

Severapility.

Page

F*

14
20

20

Page 22




.
! hpamt

WORKERS' COMPENSATION FUND

801 MORRIS STREET

CHARLESTON, WEST VIRGINIA 25301

GASTON CAPERTON  TELEPHONE: (304) 348-0475 B EMILY A. SPIELER
GOVESNOR COMMISSIONER |
JOHMN H. KOZAK

EXECUTIVE SECRETARY

MEMORANDTUM

TO: The Hconorable Ken Hechlex
Secretary of State '

Legislative Rule Making Review Committee

FROM: Emily 2. Spi€le
Commissione%i/

DATE: - January 16, 1290

RE: "Filing of Agency aApproved, Proposed Legislative
Rule, "Self-Insured Emplovers,"” Title 85, Series
9.

Appended hereto, please find the necessary documentation for
the filing of the above hoted rule. Please fote that Taunja Willis
Miller, Secretary, Department of Health and Human Resources has
approved the f£iling of this rule and her letter of January ¢, 1920,
is included with this filing. -

Alsc, please note that there was only one set of comments
recelived on this rule. The West Virginia Self-Insurers Assoclation,
by its Executive Secretary, Henry C. Bowen, filed a set of comments
dated January 4, 1990. Examination will reveal t£hat the comments
are in two parts. One part relates directly to this propesed rule
and a memeorandum of response is 1ngluded. The other part, however,
pertains to the £iling of an _emergency rule which dealt with a

subpart of the substance of this rule. The two rules - the
emergency and this proposed permanent - are very different in all
respects - substantilal and formalistic. In addition, the Division

of Workers' Compensation allowed the emergency rule to expire and,
hence, it 1s no longer effective. But, for the sake of clarity, the
Association's comments to the emergency rule and the division's
responses are included. }




WORKERS' COMPENSATION FUND

Transcript of a Public Hearing held at 10:00 a.m. on Friday,
January 5, 19390, in the Third Floor
Conference Room, 601 Morris Street, Kanawha
County, Charleston, West Virginia, pursuant
to prior public notice duly given pursuant
to Chapter 29A of the West Virginia Code,
as amended, concerning Leglslative Rules
proposed by the Senior Administrator of the
Division of Workers' Compensation, Department
of Health & Buman Resources of the State of

West Virginia.

APPEARANCES: WILLIAM MITCHEELL, Senior Counsel
Workers' Compensation Fund

Workers' Compensation Fund
Charleston, WV




MR. MITCHELL: This proceeding is being conducted for the purpcse
of receiving written public comment pertaining to a proposed .
Legislative rule filed in the State register on November 22, 13989,
by the Senior Administrator of the Division of Workers' Compensa-
tion, Department of Health & Human Resources. The rules are
designated Title 85, West Virginia Legislative Rule, Series [¥,
entitled Self Insured Employers. This meeting was convened at 10:00
a.m. on January 5, 1990. It is presently 10:10 a.m. and there has
not been an appearance by any member of the public desiring to
present written comment. Apparently those persons desiring to offer
written comment have done so by mailing or delivering their comments

to the offices of the Commissioner previously. This meeting is

adjourned.

(HEARING ADJOURNED AT 10:10 a.m.)

STATE OF. WEST VIRGINIA
WORKERS' COMPENSATION FUND, to wit:

I, Susan L. Settle, Reporter for the Workers' Compensation Fund, do hereby
certify that the foregoing is a correct record of the proceedings.

Given under my hand this the 5th day of January, 19%0.

Hiiean 2 2000l

Susan L. Settle, Reporter.

Workers' Compensation Fund
Charleston, WV




WORKERS' COMPENSATION FUND
501 MORRIS STREET
CHARLESTON, WEST VIRGINIA 25301

GASTON CAPZIRTON TELEPHONE: {304) 348-0473 ] EMILY A SPIELER
COMMISSIONER

GOVERNGR
JORN H., KQZAK
EXECUTIVE SEGQRITARY

MEMOQOQRANTDUM

TO: ~ - The Honorable Xen Hechler
Secretary of State

Legislative Rule Making Review Committee

FROM; Emily A. Splieler
Commissioner /L
DATE: January 16, 1990
RE: Responses to Comments and Explanation of

Changes, Proposed Legislative Rule,
"gelf-Insured Emplovers," Title 85, Series
9.

Under cover letter dJdated January 4, 1990, the West Virginia
Self-Insurers Association, by Henry C. Bowen, Executive Secretary,
filed comments on this proposed legislative rule. This memorandum
will respond to those comments and explain any changes made to the
original draft of the proposed rule as a result of the comments.
Please note that this memorandum will follow the numbering of the
Asscciation's comments for ease of reference.

1) The division disagrees with the Association's comment that
subsection 2.9 is different from the definition of "self-insured
employers" as stated in subsection 1.5(a), "Hearing and Review

Process Regarding the Performance of Selfi-Insured Emplovers," 835 W.
Va. C.S.R. 5 (1985). Both subsections refer. to the same code
language, West Virginia Code, § 23-2-9. Subsection 2.9 of the

instant rule also =statesz the substance of the statutory provision.
The additional language does not change the meaning of the term as
it is used in either rule. Rather, the language of subsection 2.9
merely saves the reader from having to refer to the statute in order
to determine what relevance the statutory language has to the
definition. ; - ' - - '
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2) The Association next guestions portions of subsection 4.1.
First, it guestions the use of the word "certaln" in the £first
sentence of the section. Apparently the association fears that the
use of the word somehow limits the number of employvers who may elect
to become self-insured; that 1s, limits emplovers who are qualified
to become self-insured by imposing some additional criteria by its

presence. This was not the intention of +the use of the term
"certain! in this context. The term is used in a limiting sense,
but only +to amplify the conditions that are stated in the next
sentence. It does not add to those conditions. Rather, it alerts

the reader to the fact that not all employers can become
self-insured. T

Thne Assoclation alsco criticizes subsectlion 4.1 due to the
presence of the third sentence which the BAssociation states is
redundant to the second sentence. The division does not agree that
the <third sentence fails to serve a useful purpcse. The second
sentence states that an employer electing to become self-insured.
must meet all of the reguirements of the law and of the rule. The
third sentence makes explicit the inference contalned in the second
sentence; that is, the failure on the part of the employer to meet
the reguirements will result 1in the employer £failing to become
self-insured. The division is of the opinion that the <third
sentence serves the useful purpose of making explicit what 1is
inferred earlier.

3) As to subsection 4.2, the Association guestions a portion
of the language which details the types ©f benefits that the
self-insured emplover will have to ke abkle to provide lts employees
and suggests other language. The division notes that the language
referred to by the Assccilation i1s statutory. Moreover, the language
regquested by the Assoclation 1s already contained in the subsection
and 1s alsoc statutory.

4) The Association next turns to subsection 4.3 which details
the type of information that an electing employer must supply to the
dAivision in order %o hecome self-insured. The material specified.
consists of a wvariety of £inancial data and records. The
Assoclation suggests the addition of a sentence which would define
all of the submitted data and records as belng confidential and not
subject to public inspection. The division rejects this amendment.
The State's Freedom of Information Act, West Virginia Code, §28B-1-1
et seqg., specifies the types of information which is subject to
being withheld from the public. That statute can and will Dbe
applied to reguests from the public for information collected under
the instant rule. The division notes that secticon 9 of the instant
rule states that all decisicons by the division made under this rule
must be in writing and that any decision not in writing 1s wveid.
Section 9 then specifies that any decision under the rule shall he a
matter of public record so that the public can readlly ascertain
that a written decision was Aindeed 1issued. The division believes
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that the Association’s confidentiality language would ke contrary to
the division's peolicy, as expressed 1in sectlon 9, that matters
handled by the divislion ke done so in public and that the division
i1s publicly accountable for i1ts actlons, Emplovers are not under
any obligation to seek to become self-insured. An employer electing
to do so 1s voluntarily entering into the review process set cut by
the rule arid subjecting itself to a public review within the terms
of the State's Freedom of Information Act.

5) The division will accept the Association's suggestead
insertion of +<the phrase "and nectarlzed" in the reguirement of
subsecticn 4.4 that the emplover submlt a "sworn itemized
statement."

) The Assoclation suggest the addition of a sentence to

subsection 4.5 which would require the division to send back te the
applyving employer, within sixty days o©of the division's receipt of
the application, an acknowledgement of the application and a
restatement of what the emplover has told the divisgion it wlshes
with regard +to self-insured status and the surplus £und. The
division views such a regulrement as Dbeing meaningless and serving
no useful purpese. The aAsscociation's requirement would result in a
mere parroting of the applving emplover's application with no
degired end in sight. If the employer 1s concerned about any
confusicn in the minds of the division's personnel, it will have
ample opportunity +to learn of that confusicon and to gcorrect 1itc
during the process regulired by the rule.

) The Assccliatlion objects to the regquirement of subsection
4.8 for a determination cof any liability tc the division by the
enmployer where the division has incurred a liability in excess of
the amount of premiumsg paid to the division by the employer. The
subgsection limits the period for determining the excess to the last
ten vears. The language objected to by the Asscciation ls reguired
v West Virginia Code, §23-2-92, and is set forth in the second full
paragraprh of that section. Hence, the Assoclatien's distress with
subsection 4.6 is misplaced. The division notes that the statute is
open ended with razgard to the period to be examined while the rule
gets forth a ten vear tTime l1imit. The dilvision inserted <this
provision as a matter of administrative grace which recognizes that,
due to the effects of inflatlion, comparing present day dollars to
dollarsz of more than ten vears age rapldly becomes meaningless. The
assoclation's complaint that a recliprocal provision is not in the
rule is i1l Eounded. The purpose o©f the second paragraph in the
statute is +to protect +the fiscal solvency of the workers!
compensation fund. In effect, the language operates as a buyout of
liability by the emplover so that the fund will not be inijursd due
to the absence o©f the emplover and the presence of the liabllity.
The division notes that the fallure o¢f past administrations to
protect the fund when an employer woluntarily elects to withdraw
from Zfurther participation currently gcauses the division much
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difficulty in deciding which account - the emplover's self-insured
account or the emplover's regular subscription account - should be
charged with a given liability. The result has been the creation of
a number of artificizl rules of thumb of a very complicated nature.
Active enforcement of the statutory language set forth in subsection
4,5 of the instant rule will go a long wavs towards protecting the
fiscal solvency of the fund. This will be especlally true when the
division gives credence to the last paragraph of West Virginia Code,
§23-2-9, which is an additional Dbuvout provision and which is
implemented in section 7 of the instant rule.

The Assoclatlon zlso objects to the word "explosions" being in
subsecticn 4.6. The division notes that the word is guoted £rom
West Virginia Code, §23-~2-2, and is contained in the second full
paragraph of that section. B

8) As its last comment, the Association suggests the insertion
of certain language into subsection 4.%. The dlvision is agreeable
to the insertion of the first part of the Associatien's language and
that d&mendment will be made. However, the division rejects the
additional language that would prohikit the divisgion from charging a
glven self-insured employer with the costs ©of the division's actuary
for determining whether that employer's bond or security is
adeguate. The division notes that the Association's language would
have the effect of spreading across all of the State's employvers the
costs of making sure that the workers' compensation fund is
protected £rom any unexpected ligblility dus to the failure cf a
self-insured employer in meeting its cbligations. The division
notes that West Virginia Code, §23-2-5(g), reguires that an employee
who suffers a compensable injury be provided benaefits even 1f the
emplover is delinguent or in default of a pavment due under the 2Act.
Fallure of a self-insured employer to meet its payment obkligations
would constitute a default in a2 payment and regulre the fund to make
the payments. In the absence of adeguate security, the fund, and
ulitimately all of <the other State employers, would bear this

additicnal expense. The divislon is of the cpinicn that the costs
assoclated with an emplover's voluntary election o become
self-insured should not be passed along to cother emplovers. This

includes the c¢osts asscclated with protecting the fund itself from
the fallure of security or bond to meet an employer's obligations.
Thus, The division rejects this portion of the Association's
suggested language.




ﬁest Virginié-Seif-Insuref’s Aééoéiation-
Comments to Proposed Legislative Rule
Title 85, Series S, "Self-Insured Emploverst

The West Virginia Self-Insurer’s Association notes and
appreciates the adoption, in part, of proposals cffered by the
Association to the Commissioner’s Emergency Rule Title 85, Series
é; "Self-Insurers Electing to Opt Into or Out of Surplus Fund."
To the extent that the proposed Legislative Rule Title 85, Series
9, "Self-Insured Employers" fails to incorporate fully the concerns
addressed by the Association regarding the Emergency Rule, the
Association reiterates the concerns expressed therein and offers
the feollowing additional proposals for the final Legislative rule.

1. Section 2.9.

With regard to definition of “self-insurer" and Yself-insured
enployer" the Associatioﬁ recommends that the Cgmmissioner amend
the definitions to conform to Title 85, Series 5, section 1.3(a).
The inclusion of two slightly different definitions for the same
term invites confusion.

2. Section 4.1.

The Association questions the purpose of the term '"certain"
in the first sentence of this section. It is the understandiné of
the Association that any employer that can comply with the minimum
reguirements of the proposed rule and the Act may obtain self?
insured status. |

The Association guestions the need for the third sentence of
section 4,1: "Failure to satisfy those requirements will prevent
the enployer from becoming a self-insured employer." This sentence

is redundant in 1light of the affirmative dutf imposed by the




preceding sentence to ﬁ;éfiéfy_éii—of the r;quireﬁénts of the Act
and of this rule" in order for an employer to become self-insured.

3. Secti .

The phrase in subsection (a) following Vfatally injured
employees" appears to be unnecessary. In the interest of brevity,
the Associatioﬁ suggests the following amendment: after the words
"fatally injured employees," the excision of the remainder of the
paragraph and the addition of the language "in a value at least
equal to ané in a manner consistent with the compensatibn provided
in the act."™

4. Section 4.3.

The Association proposes the addition of the following
sentence at the end of section 4.3: "all information pro§ided to
and reviewed by the Commissioner in accordance with this section
and not otherwise available for public review shall be kept
confidential by the Commissioner and his/her staff."

5. Segtion 4.4.

To the extent that this section is intended to require of an
employer a "sworn itemized statement," the Association would
suggest some guidance as to the nature of a statement that Yill
gqualify under the rule as a "sworn" statement. If the intent of
the rule is to reguire a notarized statement, the Association
suggests the insertion of the words Y“and notarized" following the
word "sworn" on the second line of the section ané anywhere else
the same intent is expressed.

6. Section 4.5.

In order to eliminate the potential for denial of an




application for self-insured status for a part of the Surplus Fund
when in fact self-insured status is sought for a different part of
the Surplus Fund, the Association suggests an acknowledgement of
the employer’s application for self-insurcZ status. At the end of
section 4.5, the following language is recommended: "Within sixty
days of the receipt of an application for self-insured status, the
Commissioner shall, by letter to the employer, acknowledge the
employer’s application and the part of parts of the Surplus Fund
to which the employer wishes to remain a subscriber and the part
or parts of the Surplus Fund for which the employer wishes to self-
insure."

7. cti 4.6,

The Association generally objects to the Fund’s iﬁposition of
a charge equaling the difference between the amount of premiums
paid and the amount of liability incurred for the ten-year period
preceding the application for self-insurer status. The net effect
of such a regquirement is to place self-insured liability on an
employer for the ten yvears preceding that employer’s actual date
of application for self-insured status. Such a tactic is unduly
punitive towards those employer’s wishing to self-insure that, for
the ten years preceding the date of that applicaﬁion may ﬂave
utilized significantly different defense strategies than they would
have had they been self-insured.

Section 4.6 also fails to reward those employers for whom the
actual liability incurred during those preceding ten years was in

fact less than the premiums paid. In such cases, the Fund should

assume an emplover’s liability after self-insured status has been
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granted in an amount equal to the difference between the employer’s
premiums paid and the actual liability incurred.

The Aszociation objects to the inclusion of the word
"eyplosions" appearing five lines up from the bottom of the page
in Section 4.6. The Workers’ Compensation Act makes no specific
‘reference to explosions within the definitions with regard to the
Surplus Fund and, therefore, the use of the term in the proposed
rule is inappreopriate.

8. Section 4.9.

After the phrase Madditional security to meet that
obligation," the Association suggests the inclusion of the
following language: "A determination of a requirement to post an
additional or supplementai bond or additional security shall be
made in accordance with the other rules and regulations of this
section; except, the employer shall not be charged in accordance
with section 4.10 for additional actuarial calculations necessary
to arrive at a determination of whether an additional bond or

security is necessary.




CHARLESTON, WEST VIRGINIA 25301

GASTON CAPERTOM TELEPHONE: (304} 348-0475 EMILY A SPIELER

GOVERNDOR SOMMISSIONER

JOHN H, KOZAK
EXECUTIVE SECRETARY

MEMORANDUM

TO: The Honorable Ken Hechler
Secretary of State
ILegislative Rule Making Committee
FROM: . Emily A. Splieler
Commissioner
DATE: Coctober 10, 1989
RE: Response To Comments To Emergency Rule:

"gself-ITnsurers Electing To Opt Irntc Or Cut
of Surplus Fund, B85 CsR 9.

A public hearing was held on this rule at 9:30 a.m. on August
14, 1989, at the offices of the Workers' Compensation Fund. Two
persons attended the public hearing one of whom represented MNr.
Henry C. Bowen, Esgulire, who filed written comments on the rules on
behalf of the West Virginia Self-Insurers Assoclation. The other
person did not file comments. It is the purpose of thilis memorandum
to resgpond to the written comments. In the text below, the comment

will first be restated followed by the Fund's response.
1. The first comment is as follows:
§ 4.2

This section faills to define specifically when an employer's
approved application to self-insure with respect to all or part
of the sSurplus Fund would become effective. The secticn allows
the emplover to withdraw its letter of intent to self-insure by
October 31, 1988, even after the Commlssioner's approval. The
section, however, fails to indicate when, for purposes ¢f § 5.7
self-insured status liability, an approved application would
become effective. The revocable intent language of § 4.2 seems
to suggest that an approved application to seli-insure would
not become effective until October 31, 1989%9. The language of §
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5.7, however, could be read *to impose self-insured status
liability upon the Commissioner's approval of the application.

The uncertainty in the actual effectlive date of an application
to self-insure with respect to the Surplus Fund could lead to
unnecessary confusion. An employer may elect to self-insure at
some time kefore October 31, 1289 and subsequently suffer a
catastrophe. Undexr the language of § 4.2 and § 5.7, <the
employer may ©or may not then be allowed prior to October 31,
1989 to withdraw 1its letter of intent in order to aveid
self-insured liability. -

It 1ls recommended that the following language be inserted afterx
the last sentence in § 4.2. "The effective date of the
approval of an application for self-insured status under this
section shall be the date following the £final day of the
revogcation period."

The Fund agrees that the section does nct specify an effective
date. The reason for this is that agency practice prior to <the
promulgation of this rule was to permit reguests for self-insured
statug with respect to all or part of the surplus fund to ke made at
any time. Such requests were then processed and permission to
become self-insured was granted on an ad hoc basis. The purpose of
section 4.2 of the rule was to permit a window of opportunity for
employers to have cone last chance to avall themselves of this prior
practice. After June 30, 1982, emplovers would be placed on a
schedule for the £iling of such regquests. Thus, the Fund rejects
the suggested addition to section 4.2 as being narrower than the
intended scope of sectiocns 4.1 and 4.2. Instead, the Fund has added
to the end of section 4.2 two sentences which clarify the Fund's
intention that a request for self-insured status in relation %o all
or part of the surplus fund may beccome effective on an individual
basis for each reguesting emplover as determined by the facts and
circumstances applicable to each such emplover's own case. in
addition, the Fund has amended section 4.2 by adding a new section
which permits the Commissicner to extend the Octoker 31, 1989,
deadline in case of administrative delays by the Fund.

2. The second comment is as follows:

§ 5.3

This =section effectively wvitiates <the discretion of <the
Commigsioner to set bond or security amounts that are based on
highly subjective and inexact factors. It is essential that
the Commissioner retain the option to set an amount that may
reflect “more accurately than could "generally accepted
actuarial principles," the past record and prospective security
of individual self-insurers. The current language may also
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result iIn a denial of important due process rights of employvers
2pting out of the surplus fund by faliling tc grant an
opportunity to be heard on the Commissiconer's bond
determination. ' '

We strongly urge that the last sentence of § .3 be stricken
and the section amended teo conclude as follows: "The
Commissioner shall consider, but need not be bound by, any
additicnal information submitted by the employver on the amount
of the bond or security necessary. If, upcon the basis of any
additional information submitted by the emplover, the
Commissioner determines that the bond or securlty that should
be posted is an amount less than that determined by the Fund's
actuary, the Commissioner may order the emplover to post the
lesser figure as a bond or security but shall offer the reasons
therefore in writing." ’

The amended section would better serve the ends of a fair and
egquitable self-insuring election scheme. It would afford
electing employers necessary due process considerations by
offering them the ovportunity to be heard on the amount of bond
or security reguired. The proposed amendment also recognized
the inexact nature and f£fallibility of actuarial science and
affords the Commissioner the discretion to consider factors not
within the purview of actuarial principles.

The Fund rejects this suggested change. The intention behind
section 5.3 was to limit the discretion of the Commissioner so that
this discretion was not exercised in an arbitrary and capricious
manner as has been the case too often in the past. For example, 1T
has been the practice of prior commissioners to allow the £iling of
gsecurity in the amount of $1 million for the general Fund and in the
amount of $500 thousand for the surplus fund. This appears to have
been a general rule which was applied without regard to the actual
magnitude cf the expected claims for any individual emplover.

It is the Fund's position that all of the comment's suggested
factors, as well as all others, can still be considered. The
employer's past record as a self-insurer in relation to the general
Fund will be ceonsidered as part of the Fund's overall evaluation cof

the request. Further, the language of the statute Iindicates an
intention *that the security o be gilven is to be 1in an amount
determined on an -actuarial basis. Security or bond shall bhe "in

such additicnal amount as the commisslioner shall consider adeguate
and sufficlent to compel or szecure pavment of all compensaticon and
expenges arising from, or necessitated by, any catastrophe or second
injury that might thereafter ensue." West Virginia Code, §23-2-9.
Such an amount can only be determined by the use of agtuarial
principles. }
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The comment also states a concern over the opportunity of the
employer to be heard on the amount of security and raises a due
process lisgsue. such a concern in misplaced. Section 7.3
(previously section "7.4) of the rule states that an employer may
"protest any decision made by the Commissioner under this rule....m
An administrative hearing is then provided for by the rule.

3. The third comment i1s as follows:

S 5.5

To the extent that the Commissioner must act upon a petition to
reduce the amcount of an emplover's bond or security, it is
suggested that this section define an appropriate standard for
review. Again, the definition of an applicable standard for
review on this issue 1is an essentlial safeguard to the due
rrocess rights of self-insuring employers.

We suggest that the following language be inserted after the
sentence that ends "approves the reduction" on line 5: "Upon a
showing of. credible evidence that the emplover's obligation
under the Act can reasonably be expected to decrease, the
Commissioner shall grant +he petition to reduce the amount of
bond or security. The determination of the amcunt of such a
reduction shall be within the discretion of the Commissioner
and shall be made in consideration of the factors ocutlined in §
5.3 above."

The Fund will add the language suggested to Sectlon 5.5.
However, the Fund notes that the new language includes a reflection
back to section 5.3 which, as explained in the response to the
second comment above, has not been amended in the manner requested
by the commentator.

4. The fourth comment is as follows:

§8 5.7 and 5.8.1

These sections would create hardship and uncertainty among
employers choosing to opt out of the Surplus Fund. In effect,
5 5.7 makes the relinguishment of vested and purchased rights a
precondition to opting out of the Surplus Fund. The resolution
of the claim, an event outside the control of both the claimant
and the emplover, is an unsatisfactory point from which to
assess the liability of a self-insuring employer. Rather, the
employer should be entitled to the benefits of its subscription
for any injuries occurring during that time and should be
allowed to start self-insurance coverage with a clean slate.
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The preseni language of § 5.7 would have a c¢hilling effect on
an important option for many employers. Large emplovers likely
to opt out of the Surplus Fund may have too many claims in
litigation to risk loosing its coverage in favor of whatever
gain could be realized by sgelf insuring. Smaller emplovers
that would otherwise Dbe able to cover the costs of
self-insuring may risk significant derletion of self-insurance
monies from the claims that arose under their subscriptions.
Section 5.7 appears to be an attempt to bolster the solvency of
the Surplus Pund at the exXpense of a small number of large
employers.

It is difficult to understand, let alcone reconcile, the
provisions of § 3.7 with those of § 53.8.1. The combined effect
of the two is a double penalty for emplovers that either opt
cut of the Surplus Yund or opt into it. While employers that
opt out of the Surplus Fund are denied their already purchased
coverage for awards made afier the option, those that opt in
are not relieved of thelr obligations for injuries incurred
while still self-insured. The logical reconciliation of these
sectlions requires that the phrase, "on all awards made" in line
number 2 of § 5.7 be replaced with, "for all injuries
incurred.” such an amendment  would properly charge
zelf-insured Surplus Fund emplovers only £or those injuries
incurred when <they did not also have the benefit <©f +their
subscription.

The Fund rejects <tThe suggested changes. It is <the Fund's
position that the opportunity to become a self-insurer is the result
of benevolent act <of the Legislature and 1s not a matter of right.
Turther, the exercise of <that option by an emnplover should not
result in an additional. financial burden to the PFund which would
then have to be borne by the remaining subscribing emplovers. The
commentator's suggested changes would result in shifting the expense
of prior injuries to the rest of the employer community and away
from the newly seli-insured emplover.

The Fund is amending secticon 5.7 te allow an employer the
cption of buying ocut its future liability to the surplus fund. By
electing to pay the actuarially determined buy out amount, the
emplover will be free of l1iability for any injuries to its employees
which occurred prior to the effective date of self-insured status.
Such liability will remain with the Fund and will not bz shifted to
other employers because of the recelpt of the buy out payment.

The other point ralsed by the comment concernsg section 5.8.1
which has been redesignated as section 5.8.a. This section is
intended to prevent an emplover (whose employvees incur a number of
injuries which potentially could invoke the second injury provisions
of West Virginia Code, §23-3-1) from abandoning its self-insured
status and, by returning tc subscriber status in relation to the
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surplus fund's second injury account, transfer its 1liability for
such 1injuries to <the surplus fund and, thus, the rest of <the
employer community. The effect of the section is to. keep the
responsibility for such injuries with the employer unless the
employer chooses to buy out its 1iability by payving an actuarially
determined amount to the surplus fund as provided for in section
3.8.b (previously designated as section 5.8.2}). Upcon payment of
that amount, the empleoyer would return to subscriber s=tatus with
regard to the surplus fund and the liability for the second injury
c¢laims would be transferred to the Fund.

5. The fifth comment is as follows:

§5.8.2

The concern expressed in our comment to § 5.3 is alsc at issue
in this section. It is strongly urged that the Commissioner be
permitted discretion in the determination of the "total present
value" addressed in this section on the basis that there can be
nc exact actuarial sclence applied in reaching a figure for
total present wvalue. We would again suggest that the emplover
be permitted to submit relevant information and calculations of
total present wvalue and that the Commissioner be wvested with
the discretion to decide an appropriate figure.

We suggest that § 5.8 be amended by striking the language
following "subsection 3.8.1 akove" and inserting "as determined
by the Commissioner Ppased on information provided by <the
actuary retained by the Fund, information submitted by the
employer and any other reliable sources available to the
Commissioner; except, the determination of the total present
value shall be exclusively within the discretion of
Commissiconer and no one report, investigation or source of
information shall be considered to be determinative or

binding."

The Fund rejects the suggested changes. The commentator's
suggested changes to section 5.3 have been dezalt with above and are
similarly rejected here. However, the Fund has reWwritten section

5.8.b (previously designated as section 5.8.2) in order to make
clearer that the principles stated in section 3.3 are applicable to
section 5.8.Db.

6. The sixth comment i1s as follows:

§ 6.1

This sectlon is of guestionable relevance to the stated purpose
of the Emergency Rule. To the extent that the sectlion will
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remain in the permanent rule, we offer the following suggested
change from 1line & after the words "Commissioner or" by

inserting the words "upon appropriate notice . to the
Commissioner," and by striking the words "in the absence
therecof," and further, by striking all of <the sentence

following the word "“"subscription" on line 12.

The comment is rejected. The purpose of section 6.1 iz to make
clear that emplovers who are self-insurers in relation to all or
rart of the surplus fund are under the same cbligations with regard
to the general fund. The séction notes that the employer’'s ability
to make timely payments 1s a factor in deciding whether to permit
the emplover to obtain =self-insured status in relaticon to the
surplus fund and in order to determine whether the employer should
be allowed to maintain that status.

7. The seventh comment is as follows:

§ 6.2

This section will require fxom employers cumulative informaticn
already avallable to the Commissioner. Self-insurers presently
muist file numerous reports to the Commissioner that receive no
particular review or use in the end. The stated goals of the
Emergency Rule azare not _served by <the regquirement for
excessively cumilative and unnecessary information from
gelf-insurers. We recommend the excision of this section from
the final rule. '

The comment is reijected. The information heretcfore regquested
from self-insured emplovers forms the basig for a number of
statistical reports contalned In the Pund's annual report. Persons
other than those in the emplover community have an interest in these
reports which interest cannct. be ignored simply because it is not
shared by the selfi-insured amplover. Silnce the Fund has permitted
certain self-insured employers +to process thelr own employees'.
medical Pills, the annual reports on this information is the only
way for the Fund to ascertain the total amcunts paid for the various
types of injuries and conditions suffered by those employees.

8. The eighth comment is as follows:

585-8-7 Continuance Of Self-Tnsured Status; Termination

This entire section appears to be 1ll-sulted to the stated ends
of the Emergency Rule. For the most part, the other sections
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of the Emergency Rule_ saet forth the substantive provisions
necessary for the administration of the  Surplus Fund
self-insurers’ option, Sectlon 7 outlines remedial measures and
procedural provisions already provided Ior by other sections of
the Act and rules of the Commissicner. In additicn to the
cumulative nature of the entire sectlion, the procedures
osutlined ypose s=erious tThreats to the due process rights of
those employers that elect to opt cut of the Surplug Fund., We
strongly urge that the entlre section be stricken from the
permanent rule.

§ 7.1

To the extent <that <this section remalns, we suggest the
insertion of the word "substantially" after the phrase
"econtinues to meet" on. line 3. The wording as it exists
creates a slgnificant risk to emplovers that may negligently
fail to comply with the provigions of the Act. In such cases,
due process demands that the Commissioner be afforded
discretion to allow the employer to remedy what may be merely a
negligible or technical viclation.

The intrecductory ©portion of this comment guesticns the
relevance of all of section 7 of this rule to the remainder of the
rule. -Section 1.1 .0f this rule notes that it is intended to apply
tc the movement of emplovers into as out of self-insured status with
regard to the surplus fund. Sectlion 7 deals with the fallure of an
emplover teo maintain its status as a self-insurer and the consequent
possibility that the employer might have its status taken away from

it. as such the secticn is relevant to the scepe of this rule. The

title of section 7 has been amended to include a reference to an
employer's right to protest any decision of the Commissioner and to
have a hearing thereon.

The comment raises the concern that an employer be permitted to
remedy & defliclency prior to having its self-insured status revcoked.
Thne Fund has nc problem with this geal and, indeed, intended that
gsecticon 7.1 would be implemented with such a remedy being avallable.
The commentator's suggestion of adding the word "substantially" to
the section is rejected. The emplover must continue to meet all of
the criteria for self-insured status. However, the Fund has amendesd
section 7.1 so as to specifically allow the remedy sought by the
commentator.

9. The ninth comment i1s as follows:
§ 7.2
This sectlon, like the one above, wrestsg all discretion over

potentially subjective EFactors from the Commissioner and
constitutes a denial of due process. The section again makes
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no provisions for insignificant or merely technical violations.
additionally, it is frighteningly possible that a clerical
mistake by the Commissiconer or an inadvertent failure to give
notice +*to a violating self-insurer would necesgsitate the
revocatlon of self-insured status from an innccent employver.
Such c¢clrcumstahdes may only be remedied in the discretion of
the Commlssloner. This section falls to recognize that need
for discretion. o

We wvehemently urge the amendment of this sectlion in the

following ways: by striking the £irst phrase "In the event"
and inserting in its place the words "If it is determined;" by
ingerting in the first 1line <the words "materially or

substantially" after the words "fails to meet:;" by striking the
words "will" and "shall" as they respectively appear in the
fourth and sixth 1lines of the section and inserting in their
rlace the word "may."

The Fund has elected to delete section 7.2. The reason for
this i1s that the section was written with the intention of
integrating this rule with ancther rule which was being written
concerning delinguent and defaulted eéemplovers. Since that latter
rule has been filed without the provisions to which secticen 7.2 of
this rule was supposed tc relate, there no longer is a need for this =
section. :

10. The tenth comment is as follows:

s 7.3

This subsection would appear to be the only necessary provision
in the entlire section to ensure that the ends of the Emergency B}
Rule are reédcodghiized. '

The PFund disagrees that section 7.3 {(now section 7.2) 1s the
only part of section 7 that is necessary. However, the Fund does’™
agree that section 7.2 is necessary.

11. The eleventh comment is as follows:

§ 7.5

This section in its present form appears to be unnecessarily
punitive and provides significant potential for abuse. Tec the
extent that such a procedural provision is proper under the
stated purpcse of the Emergency Rule, the Iollowing amendments
are regquested: after the words "terminated shall," the
insertion of the phrase © "Yafter  Thaving exhausted its
administrative appeals;" after the words "of this rule" <the
insertion of a "." and the excision of the remainder of that
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sentence. The need £for the remainder of <the wparagraph is
guestiocnable since an amployer against which acticn has been
taken under the secticon would already have provided a bond or
saecurity sufficient to satisfy itg cobligations. The remainder
of the paragraph unfalrly vests with the Commissiocner that
discretion the Emergency Rule refused to grant in § =.3.

The Fund rejects this comment. -Section 7.5 states the actions
that must be taken following the enforced movement of an emplover
from self-insured status in relation tec all or part of the surplus
fund back to subscriber status. In order to protect the solvency of
the Fund, it is necessary to provide for the resulting liability of
the Tund for the payment o©of claims which would have been the
responsikbility of the employer except for its return to subscriber
status. The Fund is amending section 7.5 to note that an employer
may obtain a stay of the regulrement to immediately pavy into the
Fund the redquired amount of money pending the exhaustion of
administrative remedies, including appeals. A corresponding
amendment has also been made to sSection 7.3 (previously sectlion
7.4).

12. The twelfth comment 1z as follows:

§ 85-11-8 Collecticn Actions Against Self-Tnsured Emplcovers

This section is ancother unnecessarily cumulative provision and
appears not to be germane to the stated purposes of the
Emergency Rule. If it remains in the permanent rule, we offer
the following additions: after the words "shall pertain tTo"
the insertion cof the words "a finding of;" in the fellowing
sentence, after the words "timelv fashion or" the insertion of
the words "a finding of."

The Fund has elected to rewrite section 8. As with former
section 7.2, the Pund intended this secticon 8 to be congruent with
ancther rule that was then being drafted. However, that cother rule
was changed in such a manner that section 8 no longer interrelates
Lo it. The commentator's suggesticon that determinaticns ke tied to
findings 1s appropriate and have been taken into account in the
revision of secticn 8. '

Finally, this rule has been designated as series 9 instead of
series 8. This change has occurred due to the fact that a prilor
series 8 has keen found to exist on another subject and it is not
the intention of this rule to replace that other series.
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§§ 85-8-1-9

"Self-Insurers Electing To Cpt Into Or Out Of Surplus Fund"

§ 85-8-4 Election With Regard To The Surplus Fund
8 4.2 N

This section fails to define specifically when an employer'’s
approved application to self~insure with respect to all or part of
the Surplus Fund would become effective. The section allows the
enployer to withdraw its letter of intent tc self-insure by October
31, 1989, even after the Conmissioner’s approval. The section,
however, fails to indicate when, for purposes of § 5.7 self-insured
status liability, an approved application would become effective.
The revocable intent language of § 4.2 seems to suggest that an
approved applicatien to self-insure would not become effective
until Qctober 31, 198%. The language of § 5.7, however, could be
read to impese self-insured status 1liability upon the
Commissioner’s approval of the application.

The uncertainty in the actual effective date of an applicaticn to
self-insure with respect to the Surplus Fund could lead ¢to
unnecessary confusion. An employer may elect to self-insure at some
time before October 31, 158% and subsequently suffer a catastrophe.
Under the language of § 4.2 and § 5.7, the employer may or may not
then be allowed prior to October 231, 1989 to withdraw its letter
of intent in order to avoid self-insured liability.

It is recommended that the following language be inserted after
the last sentence in § 4.2. "The effective date of the approval of
an application for self-insured status under this secticen shall be
the date following the final day of the revocation periecd."

§ 85-8-5 gStandards For Apbroval Of Applications
§5.3 '

This section effectively wvitiates the discretion of the
Comnissioner to set bond or security amounts that are based on
highly subjective and inexact factors. It is essential that the
Commissioner retain the option to set an amount that may reflect
more accurately than could ‘'generally accepted actuarial




principles," the past record and prospective security of individual
self~insurers. The current language may a2lso result in a denial of
imporzant due process rights of employasrs opting out of the surplus
fund by faziling to grant an copportunity to be heard on <the
Comrissioner’s bond determination,

We strongly urge that the last sentence of § 5.3 be stricken and
the section amended to conclude as follows: "The Commissioner shall
consider, but need not be bound by, any additional information
submitted by the enmnployer on the amount of the bond or security
necessary. If, upon the basis of any additional infermation
submitted by the enmployer, the Commissioner determines that the
beond or security that should be posted is an amount less than that
determined by the Fund’s actuary, the Conmissioner may order the
enployer to post the lesser figure as a bond or security but shall
cffer the reasons therefore in writing." ]

The amended section would better serve the ends of a fair and
equitable self-insuring election scheme. It would afford electing
employers necessary due process considerations by offering thenm
the opportunity t¢ be heard on the amount of bond or security
required. The proposed amendment also recognizes the inexact nature
and fallibility of actuarial science and affords the Commissioner
the discretion to consider factors not within the purview of
actuarial principles.

§.5.5

To the extent that the Commissicner must act upon a petition to
reduce the amount o©f an employer’s bond cor security, it is
suggested that this section define an appropriate standard for
review. Again, the definition of an applicable standard for review
on this issue is an essential safeguard to the due process rights
of self-insuring employers.

We suggest that the following language be inserted after the
sentence that ends "“approves the reduction™ on line 5: "Upon a
showing of credible evidence that the employer’s obligations under
the Act can reascnably be expected to decrease, the Commissioner
shall grant the petition to reduce the amocunt of bond or security.
The determination of the amount of such a reduction shall be within
the discretion of the Commissioner and shall be made in

consideration of the factors cutlined in § 5.3 above.n '

§§ 5.7 and 5.8.1

These sections would create hardship and uncertainty anong
employers choosing to opt out of the Surplus Fund. In effect,

§ 5.7 makes the relinquishment of vested and purchased rights a
precondition to opting out of the Surplus Fund. The rescluticn of
the claim, an event outside the contrel of both the claimant and
the employer, is an unsatisfactory peint from which to assess the




liability of a self-insuring employer. Rather, the employer should
be entitled to the benefits of its sukscription for any indjuries
oosurring during that time and should be zliowezd to start self-
insurance coverage with a clsan slate.

The present language of § 5.7 would have a chilling effect on an
important opticn for many employers. Large employers likely to opt
out of the Surplus Fund may have too many claims in Ii#{gation to
risk loosing its coverage in favor of whatever gain could be
realized by self-insuring. Srmaller employers that would otherwise
be able to cover the costs of self-insuring may risk significant
depletion of self-insurance monies from claims that arose under
their subscriptions. Section 5.7 appears to be an attempt to
bolster the solvency of the Surplus Fund at the expense of a snmall
number of large employers.

It is difficult to understand, let alone reconcile, the provisions
of § 5.7 with those of S 5.8.1. The combined effect of the two is
a double penalty for employers that either opt out of the Surplus
Fund or opt into it. While emplcyers that opt cut of the Surplus
Fund are denied their already purchased coverage for awards made
after the option, those that opt in are not relieved of their
obligations for injuries incurred while still self-injured., The
logical reconciliation of these sections requires that the phrase,
"on all awards made" in line number 2 of § 5.7 be replaced with,
"for all injuries incurred." Such an amendment would properly
charge self-insured Surplus Fund employers only for those injuries
incurred when they did not alsc have the benefit of their
subscription.

§ 8.8.2

The concern expressed in our comment to § 5.3 is also at issue in
this section. It is strongly urged that the Commissioner be
permitted discretion in the determination of the "total present
value" addressed in this section on the basis that there can he neo
exact actuarial science applied in reaching a figure for total
present value. We would again suggest that the employer be
permitted to submit relevant information and calculations of total
present value and that the Commissioner be vested with the
discretion to decide an appropriate figure.

We suggest that § 5.8 be amended by striking the language following
"subsection 5.8.1 above" and inserting "as determined by the
Commissioner based on information provided by the actuary retained
by the Fund, information submitted by the employer and any other
reliable sources available to the Comnissioner; except, the
determination of the total present value shall be exclusively
within the discretion ¢f Comrmissiconer and no one report,
investigation or source of information shall be considered to be
determinative or binding."
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This section is of guestionable relevance to the stated purpose of
the Emergency Rule. To the extent that the section will rerain in
the permanent rule, we offer the following suggested change from
line 6 after the words "Commissioner or" by inserting the words
"upon appropriate notice to the Commissioner," and by striking the
words "in the absence thereof," and further, by striking all of the
sentence following the word "subscription" on line 12.

§ 6.2

This section will require from employers cunulative information
already available to the Commissioner. Self-insurers presently must
file numerous reports to the Commissioner that receive no
particular review or use in the end. The stated goals of the
Emergency Rule are not served by the reguirement for excessively
cumulative and unnecessary information from self-insurers. We
recommend the excision ¢f this section from the final rule.

-8-7 i - .

This entire section appears to be ill-suited to the stated ends of

the Emergency Rule. For the most part, the other sections of the
Emergency Rule set forth the substantive provisions necessary for
the administration of the Surplus Fund self-insurers’ option:
Section 7 outlines remedial measures and procedural provisions
already provided for by other sections of the Act and rules of the
commissioner. In addition to the cumulative nature of the entire
section, the procedures outlined pose serious threats to the due
process rights of those employers that elect to opt out of  the
Surplus Fund. We strongly urge that the entire section be stricken
from the permanent rule.

8 7.1

To the extent that this section remains, we suggest the insertion
of the word "substantially" after the phrase %"continues to meet"
on line 3. The wording as it exists creates a significant risk to
employers that may negligently fail to comply with the provisions
of the Act. In such cases, due process demands that the
Commissioner be afforded discretion to allow the employer to remedy
what may be merely a negligible or technical violation.

8 7.2

This section, like the one above, wrests all discretion over
potentially subjective factors from the Commissioner and
constitutes a denial of due process. The section again makes no
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12.

provision for insignificant or merely technical violations,
223itionally, it is frighteningly possibkle that a clerical mistake
by the Commissicner or an inadvertent fallure to give notice o a
violating selif-insurer would necessitate the revocation of sslf-
insured status from an inrccent enmployer. Such circumstances may
only be remedied in the discretion cf the Commissioner. This
section fails to recognize that need for discretion.

We vehemently urge the amendment of this section in the following
ways: by striking the first phrase "In the event™ and inserting in
its place the words "If it is determined;" by inserting in the
first line the words "materially or substantially" after the words
"fails to meet;” by striking the words "will" and "shall" as they
respectively appear in the fourth and sixth lines of the section
and inserting in their place the word "may."

§ 7.3

This subsection would appear to be the only necessary provision in
the entire section to ensure that the ends of the Emergency Rule
are recognized.

8§ 7.5

This section in its present form appears to be unnecessarily
punitive and provides significant potential for abuse. To the
extent that such a procedural provision is proper under the stated
purpose of the Emergency Rule, the following amendments are
requested: after the words "terminated shall,” the insertiocn of the
phrase "after having exhausted its administrative appeals;" after
the words "of this rule" the insertion of a "." and the excision
of the remainder of that sentence. The need for the remainder of
the paragraph is gquestionable since an employer against which
action has been taken under the section would already have provided
a bond or security sufficient to satisfy its obligations. The
remainder of the paragraph unfairly vests with the Commissioner
that discretion the Emergency Rule refused to grant in § 5.3.

This section is another unnecessarily cumulative provision and
appears not to be germane to the stated purposes of the Emergency
Rule. If it remains in the permanent rule, we offer the following
additions: after the words "shall pertain to" the insertion of the
words "a finding of;" in the following sentence, after the words
"timely fashion or" the insertion of the words "a finding of."

conclysion

The Emergency Rule provides necessary guidance in an area where the




potential for confusion is great. Unfortunately, the Emergency Rule
also provides unnecessary c¢onfusion in areas already clearly
directed by other provisions of the Act, rules and regulations. The
amondments offered will protect the interests and rights of all
those affected without diminishing the effectiveness or diluting
the purposes of the permanent rule.
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LMERGENCY RULE
TN.TLE 8%
WEST VIRGINIA LEGISLATIVE RULE
DEPARTMENT OF HEALTH AND HUMAN RESOURCES
DIVISION OF WOREKERS' COMPFENSATION

ERIES 9
Self-Insurers Electing To Opt Into Or Out Of Surplus
Fund
§85=-9=-1, General.
1.1. Scope - This emergency legislative rule provides for

the movement by emplovers electing to opt out ©of the Workers'
fund, The rule is adopted on an emergency basis in order to
prevent a substantial harm to the public interest. Heretofore,
the Workers' Compensaticn Fund has net had 2 rule regulating the
cptions of self-insuring employers regarding movement intoc and
ocut of surplus fund coverage. The Fund has had a rule regulating
movement inte and out of the general fund, but it has not been
aprlied to the surplus fund. This lack of a rule makes
impossible the carrying out of the commissioner's duty to
accurately set rates for the surplus fund at the lowest possible
rates of premiums consistent with the maintenance of a solvent
surplus fund. This is because the unpredictable movement of
employers inte and out of the surplus fund renders rate
calculation egqually unpredictable. Given the compensation fund's
current extreme financial A&ifficulty, it is essential +that
accurate rates be fixed in order to achieve solvency for the
surplus fund and to comply with the statutory directive imposed
upon the commnissioner.

1.2. Authority - West Virginia Code, §23-2-9, and §23-3-1.
1.3. ®iling Date - November 22, 1989,
1.4. Bffective Date - November 22, 1989,

1.5. Notice - This emergency rule 1is issued with the
expectation that a permanent rule will be promulgated and, that
that permanent rule will affect the entire area of self-insurance
under the Act. Turing the develcopment of that permanent rule,
the commissioner expects to revaluate all of the policy issues
affecting self-insurance and to implement such changes and
additions to policy as that revaluation may indicate are
necessary. Hence, this emergency rule shall not be relied upon
as stating what the policy shall or will be £following the.
promulgation ©f the permanent rule by the commissioner and its
approval by the Legislature,

§85-9-2. Definitions.
2.1. As used in this emergency legislative rule, the

following terms, words, and phrases have the meanings stated
below unless in any instance where such term, word, ©r phrase is
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ermployed the context clearly indicates that another meaning in
intended. ,

2.2. The term Tact” means the workers' compensation laws of
ths State of West Virginia which arz codified at chapter 23 cf
the Code of West Virgilnia of 1331, as amended.

z.3. The terms "Code cf West Virginia" and “West Virginia
Code™ mean the West Virginia Code of 1931, as amended.

2.4. The term '"commissioner" means the West Virginia
Workers' Compensation Commissioner as provided for by West
Virginia Code, §23-1-1.

2.5. The term "compensation fund" means the fund created by
West Virginia Code, $§23-3-1, which includes the surplus fund.

2.6, The term “employer" has the meaning ascribed to that
term by West Virginia Code, §23-2-1.

2.7. The <term "regular subscription" means an employer's
relationship toc the main portion of the compensation fund but not
including the surplus fund.

2.8, The terms '"selif-insurer“ and “self-insured employer"
mean employers who have elected one or both of the options
contained in West Virginia Code, §23-2-9, and who pay
individually and directly, or from a benefit fund or system of
compensation, the compensation and other benefits provided to
injured employees or their dependents under the Act.

2.9. The term "surplus fund" means that portien of <the
compensation fund created by West Virginia Code, §23-3-1, which
is to be set aside to create and maintain coverage for the
catastrophe hazard, the second injury hazard, and all losses not
otherwise specifically provided for by the Act.

2.10. The phrase “this rule" means the instant emeréency
legislative rule designated in the caption hereof as W.Va.
C.S.R., §85-9-1 et seq.

585-9-3. Prior Rule Not Affected.

3.1. By 1legislative rule effective July 1, 1988, the
commissioner specified that emplovers which elect to self-insure
under the provisions of West Virginia Code, §23-2-9, with regard
to their regular subscription under the Act are to file an
application in order to do so. See W.Va. C.S.R., §85-1-4. The
application must also indicate whether or not the employer
further elects to become a self-insured employer in regard to all
or part of the surplus fund. See W.Va. C.S5.R., §85-1-4.5,
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3.2. Nothing in this rule is intended to affect the
substantive right of an employer to elect €0 Dbecome a
self-insurer under W.Va. C.53.R., §85-1-4.5, :

3.3.  Eowever, any =mplover heresafter electing o become a
self-~-insured employer with respect %o all or part of the surplus
fund must comply with this rule as to the conditions for becoming
a self-insurer and with the provisieons of any permanent rule
which supersedes ©r supplements this rule. Such an employer alsc
includes one who is initially electing to become self-insured
with respect to its regular subscription and who is electing to
become seli-insured to all or part ¢f the surplus fund as well.

§8%5-9-4, Election With Regard To The Surplus Pung.

4.1, Until June 30, 1989, any employer who has previously
elected to be a self-insured emplover with regard to its regular
subscription under the Act but who has alsco not elected to be a
self-insured employer with respect to all or part of the surplus
fund may elect to do so by filing a written letter of intent with
the comnissioner which must be received by the commissioner on o©or
before June 30, 1989,

4.2. An employer so f£iling will then be reviewed £for
approval to change its status to self-insured with respect te all
or part of the surplus fund without undue delay upon the terms
stated below. An employer may withdraw the letter of intentr at
any time even after approval by +the commissioner, except as
follows. The employer must elect either to be a self-insurer or
to withdraw the letter of intent by December 31, 1989. Once—————
withdrawn, the 1letter of intent 1is void and may nct be
resurrected. The effective date o©f the employer's change to
self-insured status will e determined by the employer and the
commissioner in each individual case as warranted by the facts
and circumstances in each such case. Such £factors as the
availability of adequate security, determination of the amount of
funds needed Dby an employer to buy out its liadility, the
availability to the employer of such funds, and others shall be
considered.

4.3. Any self-insured employer wheo has not previocusly
elected to be a self-insured employer with regard to all or part
cf the surplus fund and which wishes to so elect after June 30,
1989, shall file a written request to so change its status. The
written reguest shall bbe in the form specified Dby the
commissioner and shall contain the information provided for
below.

4.4. An employer making the election under subsecticon 4.3
of this rule whno meets the conditions specified below will e
granted permission to become & self-insured emplover only as of
the first day of July following the commissioner's approval of

Page 3




33 (SR 8

its application for such permission; however, such application
must be received no later than December 31 of the year preceding
whe pertinent first day of July. As zn example, any arplicaticn
received after June 30, 1283, will not be eligibis fcor approval
and implementation until July 1, 18350, provided the application
is received on or Dpefore December 31, 198%; similarly, an
_application received between January 1, 1950, and December 31,
19980, will ke eligible for implementation on July 1, 18%1. an
empleyer applying for self-insured status for its regular
subscription as well as for all or part of the surplus fund must
comply with W. Va. C.S.R., §B85-1-4.2(d), as to the timing of the
entire applicatieon.

4.5, An emplover which has made the election under
subsection 4.3 o©f this rule and which has been approved by the
commissioner to become a self-insured employer with respect to
all or part of the surplus fund, shall exercise the electicon on
or before Octeober 1, 1950, or by the first day of Octcber for
each yesar thereafter.

§85~5-5. Standards For Approval of Applications.

5.1. No applicaticen for self-insured status with regard to
2ll or part o©f the surplus fund will be approved unless the
employer complies with all of the provisions of the Act, of the
cther wvarious rules promulgated by the commissioner, and of this
rule unless it 1is exXpressly stated otherwise 1in a specific
subsection.

5.2. The applying employer must either meet or continue to
meet all of the regquirements for self-insured status as to its
regular subscription under the Act. 2An employer which previously
became a self-insured emplover £for purposes of its regular
subscription but not as to the surplus fund shall not be
permitted to become self-insured with respect to the surplilus fund
if it is net in good standing with regard to all of its
opligations under the Act. .

5.3. Priocr to becoming self-insured for all or any part of
the surplus fund, the employer shall post a bond or give
security. The bond or security shall be in the form, type, and
amount a&s required by the commissioner. The amount regquired by
the commissioner shall be the sum actuarially determined by the
Fund's actuary. The actuary shall utilize generally accepted
actuarial principles including, but not 1limited to, the
aprlicant's own experience and net worth, and such additicnal
factors as the actuary concludes are necessary to take into
consideration.

5.4, ©n an annual basis or soocner as an individual case may

reguire, the commissicner shall review the sufficiency and the
Fund's actuary shall review the amount ¢f the bond or security
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provided by each self-insuring employer for its coverage with
respect to all or part ©f the surplus fund.

5.5. In the event that the emplover's obligaticons under thne
Act tan reasconadbly ne expected te decrease, then the employer may
petition the commissioner for permission %o reduce the amount of
its bond or security; however, sucth reduction shall not be made
until after the commissioner approves the reduction. Upon a
showing of credible evidence that the employer's obligations
under the Act can reasonably Dbe expected to decrease, the
commissioner shall grant the petition to reduce the amount of
bond or security. The amocunt of such reduction shall be
actuarially determined by the Fund's actuary and shall be made in
consideration of the factors outlined in subsection 5.3 above.
The commissioner shall rule upon each such petition within ninety
{80) days of its receipt by the commissioner.

5.5, The employer shall acknowledge its obligation to
continue to make all other payments required under the Act, to
file all reports due under the Act or required by rule, and to
make timely payment of all benefits properly due to employees.,

5.7. &5 a condition of approval, the employer shall agree
either to assune liability on all awards made after the effective
date of the approval of the application for self-insured status
in respect to claims for an injury or death which may have
oecurred prior to that date or the employer shall pay into the
surplus fund prior to the effective date of the approval of the
employer's reguest for self-insured status the amount of money
equal to the total present value of all of the claims for which
the Fund would have been responsible if the employer had not
become self-insured. The amount required by the commissioner
shall be the sum actuarially determined by the Fund's actuary.
The actuary shall utilize generally accepted actuarial principles
and such additicnal facteors as the actuary concludes are
necessary to take into consideration.

5.8. As a condition of approval, the employer shall .agree
that, 1f its aprlication is approved, +then +«he employer may
subseguently surrender its self-insured status with regard toc all
or part of the surplus fund only by electing one of the two
following alternatives for disposal of claims or awards £or
injuries or deaths occurring during the period of its
self-insured status:

5.8.a. The employer shall retain responsibility for the
payment of all claims with dates of injury before the effective
date onf the employer's return to non-self-insurer status with
regard to the surplus fund even if a final award has not been
made for a particular claim priocr to that effective date; that
is, in effect +the employer will remain self-insured for those
claims; except that, in a situation where in a particular case a
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date of injury occurs while the employer is a subscriber to the
pertinent portion of the surplus fund and then the employer
becomes self-insured feor that pertinent portion of the surplus
fund and then subseguently rerurns to the status of subscridber to
that pertinent portion of the surplus fund and then ithe date cf
award occurs for that injury subseguent to that employer's return
to subscribker status for that portion of the surplus fund, in
that instance responsibility for payments for that award will be
determined as if the employer had not had the intervening period
of self-insured status; it i1s expressly noted that this exception
is only applicable during the existence of this rule and that
during the promulgation of the permanent rule this issue will be
reviewed; or

5.8.b. The employer shall pay into the surplus fund prior
to the effective date of the approval of the employer's return to
regular subscriber status the amount of money equal to the total
present value of all the claims for which it would be responsible
under subsection 5.B.a. Such amount shall be determined through
the use of generally accepted actuarial principles and such other
factors as are deemed pertinent by the Fund's actuary.

5.89. By filing an application for self-insured status with
regard to all or part of the surplus fund, the employer is deemed
to acknowledge that 1f the application is approved it will be
responsible for all charges assignable to its acecount that would
otherwise be the responsikility of the surplus fund. For
example, any award to an employee for a second injury shall be
the responsibility o©f the employer who shall compensate the
employee or employees in the same manner as if the disability of
the employee had resulted from a single injury while in the
employ of the emplover. _

5.10., By filing an application for self-insured status with
regard to the surplus fund, the emplover is deemed to acknowledge
that it remains subject to all other pertinent rules and
regulations.

§85-9-6. Tayment 0f Compensaticnh Benefits.

6.1. A self-insured emplover with respect to all or part of
the surplus fund shall be responsible for the direct payment of
all benefits due and owing under the Act to the employee or the
employee's dependents. EBenefits payable by the employer shall be
paid in the time periods specified in the 2ct or in the various |
rules promulgated by the commissioner or, in the absence therecf,
in a prompt and timely fashion. The ability of an emplover to
process, review, and ultimately pay for services rendered to an
employee, benefits due an employee's dependents, and invoices
therefor shall be determined upon the same basis as for
self-insured employers with respect Lo their regular
subscription. The employer's experience in meeting its
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obligations in a prumpt and timely fashion shall be given
considerable weight by the ccocmmissioner in determining whether to
permit the emplover to remain a self-insurer. i

£.2. . The enployer shall file reports with the commissioner
in the form reguired by the commissioner concerning the number
and type of invoices presented and the amount of benefits paid,
all on an individual and aggregate basis,.

§85-9-7. Continuance Cf Self-Insured Status; Termination; Right
to Protest and Hearing.

7.1. The emplover's status as a self-insured employer with
Tespect to all or part of the surplus fund shall continue on a
year-to-year basis so long as the employer continues to meet all
of the requirements for such status as well as the other
requirements imposed by the Act, by this rule, and by other rules
and regulations ©promulgated by the commissioner. The
commissioner retains the discretion to permit an employer to
correct any deficiency in 1lieu of revoking that employer's
self-insured status.

T2, The legislative rule titled “Hearing And Review
Process Regarding The Performance of Self-Insured Employers" and
designated as W.va. C.S.R., §85-5-1 et seg. (1585}, shall be
applicable to self-insured employers under this rule to the same
extent as that rule applies to employers which have elected ¢to be
self-insurers with respect to their regular subscriptions.

7.3. Any employer which wishes to protest any decision made
by the commissioner under this rule {including those decisions
made by the commissioner upcn the advice of the Fund's actuary)
may do so0 by £filing a petition which sets forth with
particularity the decision complained of, the facts pertaining to
the employer's position, and the reasons in support thereof.
The employer shall then Dbe entitled to a hearing upon that
petition as provided for by general law or by procedural rule
promulgated y the commissioner. An employer may file a petition
requesting that the commissioner stay the immediate enforcement
©f a protested order against the employer. The commissioner may
grant that request for a stay and, in an appropriate case, may
condition the stay upon the emplover £iling a sufficient bond to
cover any obligations of the employer that appear to be a risk so
as to result in final payment by the Pund. In addition, in any
particular case where the commissioner £inds good cause to
believe that an employer may have vioclated the Act or any rule
pertaining to self-insurance status, then the commissioner may
institute a show cause proceeding against that employer by filing
a petition setting forth the nature of the offense and a summary
of the facts in support therecf. A hearing shall then be held as
previded for by general law or by procedural rule promulgated by
the commissiones. Upon convening a show cause hearing, the
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initial burden of geoing forward with the evidence shall be upon
the Fund to present the basis for the good cause finding.
Thegseafrer, +the Purden oI going £forward with the evidence
Sswitches to the emplover.

7.4. Any employer whose status as a self-insurer for all eor
prart of the surplus fund is terminated shall {unless a stay is
obtained pending the exhaustion of administrative appezls
including possible judicial appeals}) make payment to the surplus
fund in the same fashion as if it had elected to surrender its
self-insurer status as provided for by subsection 5.8.B of this
rule except that such payment shall be due immediately upeon the
termination of the self-insured status and failure +to make
payment within thirty (30) calendar days of the effective date of
the termination shall cause the employer to be in default for
rurposes of section B of this rule. In lieu of the aforesaid
payment, the employer may elect to post additional, sufficient
bond or security within the thirty (30) day period to cover the
awount due to the Fund. The sufficiency ¢f such bond or security
must bs satisfactory to the commissicner and meet the
requirements of subsection 5.3 of this rule. In the event that
the commissioner determines that good cause exists to believe
that payment Dby the employer is unlikely or that posting of
aedditional, sufficient bond or security is unlikely, the
commissioner may demand that the employer make the reguired
payment immediately and take collection actions.

$85«9-8, Collection Actions Against Self-Insured Employer.

Notwithstanding any other provision of this rule, either as
an addition to or in place of any remedy provided by the »act,
other rules promulgated by the commissioner, or by this rule, the
cowmissioner may institute one or more collection actions against
a self-insured emplover. Such collection actions shall pertain
to a finding that the employer has failed to make any payment due
to the Fund in a prompt or timely fashion. As an example of such
payments, the amounts of money determined to constitute a buy out
cf liability by an employer being forced back into subscriber
status with respect to all or part of the surplus fund pursuant
.0 section shall constitute a payment due to the Fund. All
such ceollection actiones will be controlled by the Act as provided
for in section 5a of article 2, chapter 23, West Virginia Code,
and by any pertinent rule promulgated by the commissioner.

§85-9-8, Severability.

If any provision of this rule or the application thereocf to
any entity or circumstance shall be held invalid, such invalidity
shall not affect the provisions or the applications of this rule
which can be given affect without the 3invalid provisions or
application and to this end the provisions of this rule are
declared to be severable.
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WEST VIRGINIA SELF-INSURERS ASSOCIATION

P.O. BOX 1573 CHARLESTON, WEST VIRGINIA 25326

Adugust 14, 13983

Workers’ Compensation Pund
601 Morris Street . _ _ . _i . .. .
Charleston, West Virginia 25301
ATTN: John H. Kozak,
Executive Secretary

‘Dear Mr. Kozak: i

Attached are comments drafted on behalf of the West Virginia
Self-Insurers Associatlon. regarding the Proposed Emergency Rule
entitled "Self-Insurers Electing To Opt Inte Or Out of Surplus
Fund." The permanent rule will have a significant impact on
members of the Association. We believe that our comments and

proposed amendments would help to further the Commissioner’s stated
purpose in the enactment of the Emergency Rule.

If you have any duestions regarding our comments or the
position of the Association, please feel free to contact me.

Very truly yours,
Henry Bowen
HCB/C

Enclosure CoTT T Tt DT s s e eE T T e e Soioo




WEST VIRGINIA SELF-INSURERS ASSOCIATION

CCMMENTS TO PROPOSED FMERCGENCY RULE

§¢ 85-8-1-G

"Self-Insurers Electing To Opt Into Or Out Of Surplus Fund"

§ 85-8-4 Election With Regard To The Surplus Fund
4.2

This section falls to define specifically when an employer’s
approved application to self-insure with respect to all or part of
the Surplus Fund would become effective. The section allows the
employer toc withdraw its letter of intent to self-insure by October
31, 1989, even after the Cormmissioner’s approval. The section,
however, falls to indicate when, for purpcses of § 5.7 self~insured
status liakbility, an approved application weould become effective.
The revocable intent language of § 4.2 seems to suggest that an
approved application to self-insure would not become effective
until Octoker 31, 1989. The language of § 5.7, however, could be
read to impose self-insured status liability upon  the
Commissioner’s approval of the application.

The uhcertalinty in the actual effective date of an application to
self-insure with respect to the Surplus Fund could lead to
unnecessary confusion. An employer may elect to self-insure at sone
time before October 31, 1989 and subseqguently suffer a catastrophe.
Under the language of § 4.2 and § 5.7, the employer may or may not
then be allowed pricr to October 31, 1989 teo withdraw its letter
of intent in order to avoid self-insured liability.

It is recommended that the following language be inserted after
the last sentence in § 4.2. "The effective date of -the approval of
an application for self-insured status under this section shall be
the date following the final day of the revocation pericd.™

§ 85=8-5. gtandards For Approval Of Applications
5.3 ~ T T—

This section effectively vitiates the discretion of the
Commissiconer to set bond or securlity amounts that are based on
highly subjective and inexact factors. It is essential that the
Commissioner retain the option to set an amount that may reflect
more  accurately than could "generally accepted actuarial




principles," the past record and prospective security of individual
self-insurers. The current language may also result in a denial of
important due process rights of employvers opting out of the surplus
fund by failling to drant an opportunity tTo be heard on the
Commissioner’s bond determination.

We strongly urge that the last sentence of § 5.3 be stricken ang
the section amended to conclude as follows: "The Commissioner shall
consider, but need not be bound by, any additional information
submnitted by the employer on the amount ¢f the bond or security
necessary. If, upcn the basis of any additicnal information
submitted by the emplover, the Commissioner determines that the
bond or security that should be posted 1s an amount less than that
determined by the Pund’s actuary, the Commissioner may crder the
employer to post the lesser figure as a bond or security but shall
offer the reasons therefore in writing."

The amended section would better serve the ends of a fair and
equitable self-insuring election scheme. It would afford electing
employers necessary due process considerations by offering them
the cpportunity to be heard on the amount of bkond or security
required. The proposed amendment also recognizes the inexact nature
and fallibility of actuarial science and affords the Commissioner
the discretion to consider factors not within the purview of
actuarial principles.

§. 5.5

To the extent that the Commissioner must act upon a petition to
reduce the amcunt o<of an employver’s bond or security, it is
suggested that this sectlon define an appropriate standard for
review. Agaln, the definition of an applicable standard for review
on this issue is an essential safeguard to the due process rights
of gelf-insuring employers.

We suggest that the following language be inserted after the
sentence that ends "approves the reduction" on line 53 "Upon a
showing of credible evidence that the emplover’s obligations under
the Act can reasonably be expected to decrease, the Commissiocner
shall grant the petiticn to reduce the amcunt of bond or security.
The determination of the amount of such a reduction shall be within
the discretion of the Commissioner and shall be made in
congideration of the factors outlined in § 5.3 above."

§8 5.7 and 5.8.1 - ) - - L

These sections would create hardship and uncertainty among
emplovers choosing to opt out of the Surplus Fund. In effect,

§ 5.7 makes the relinguishment of vested and purchased rights a
precondition to opting out of the Surplus Fund. The resclution of
the claim, an event cutside the control of both the claimant and
the employver, is an unsatisfactory point from which to assess the




liability of a self-insuring empleoyer. Rather, the employer should
be entitled to the benefits of its subscription for any injuries
occurring during that time and should be allowed to start self-
ingurance coverage with a clean slate.

The present language of § 5.7 would have a chilling effect on an
important option for many employers. Large employers likely to opt
out of the Surplus Fund may have too many claims in Iitigation to
risk loosing its coverage in favor of whatever ¢gain could be
realized by self-insuring. Smaller emplcyers that would otherwise
be able to.cover the costs of self-insuring may risk significant
depletion of self-insurance monies from claims that arose under
their subscriptions. Section 5.7 appears to be an attempt to
bolster the scolvency of the Surplus Fund at the expense of a small
numker of large employers.

It is difficult to understand, let alone reconcile, the provisions
of 8 5.7 with those of 5 5.8.1. The combined effect of the two is
a doukle penalty for employers that either opt out of the Surplus
Fund or opt into it. While employers that opt out of the Surplus
Fund are denied their already purchased coverage for awards made
after the option, those that opt in are not relieved of their
obligations for injuries incurred while still self-injured. The
logical reconciliaticn of these sections reguirés that the phrase,
"on all awards made" in line number 2 of § 5.7 be replaced with,
"for.all injuries incurred." Such an amendment weould properly
charge self-insured Surplus Fund employers only for those injuries
incurred when they did not alsoc have the benefit of their
subscription.

§ 5.8.2

The concern expressed in our comment to § 5.3 is also at issue in
this section. It is strongly urged that the Commissioner be
permitted discretion in the determination of the "total present
value" addressed in this section on the basis that there can be no
exact actuarial science applied in reaching a figure for total
present wvalue. We would again suggest that the employer be
permitted to subnit relevant information and calculations of total
present wvalue and that the Commissioner be vested with the
discretion to decide an appropriate figure.

We suggest that § 5.8 be amended by striking the language following
"subsecticn 5.8.1 above" and inserting "as determined by the
Commissioner based on information provided by the actuary retained
by the Fund, information submitted by the employer and any other
reliable sources available to the Commissioner; except, the
determination of the total present wvalue shall be exclusively
within the discretion of Commissioner and no one report,
investigaticon cor source of information shall be considered to be
determinative or binding."




§ 85-8-6 Payment QOf Compensation Benefits
6.1

This section is of guestionable relevance to the stated purpose of
the Emergency Rule. To the extent that the section will remain in
the permanent rule, we offer the following suggested change from
line & afte¥ the wecrds "Commissioner or" by inserting the words
"ypon appropriate notice to the Commissioner," and by striking the
words "in the absence thereof,” and further, by striking all of the
sentence following the word "subscription" on line 12.

§ 6.2

This sectlon will reguire from employers cumulative information
already available to the Commissioner. Self-insurers presently must
file numerous reports to the Commissicner that receive no
particular review or use in the end. The stated goals of the
Emergency Rule are not served by the reqguirement for excessively
cumulative and unnecessary information from self-insurers. We
recommend the excisicn cf this sectlion from the final rule.

§ 85-8~7 Continuance Of Self-Insured Status: Termination

This entire section appears to be ill-suited to the stated ends of
the Emergency Rule. For the most part, the other sections of the
Emergency Rule set forth the substantive provisions necessary for
the administration of the Surplus Fund self-insurers’ option;
Section 7 outlines remedial measures and procedural provisions
already provided for by other sections of the Act and rules of the
Commissioner. In addition to the cumulative nature of the entire
section, the procedures cutlined pose serious threats to the due
process rights of those employers that elect to opt out of the
Surplus Fund. We strongly urge that the entire section be stricken
from the permanent rule.

§ 7.1

To the extent that this section remains, we suggest the insertion
of the word "substantially" after the phrase "continues to meet"
on line 3. The wording as 1t exists creates a significant risk tc
employers that may negligently fail to comply with the provisions
of the Act. In =such cases, due process demands that the
Commissioner be afforded discretion to allow the employer to remedy
what may be merely a negligible or technical vioclation.

7.2
This section, like the one above, wrests all discretion over

potentially subjective <factors from the Commissioner and
constitutes a denial of due process. The section again makes no




10.

11.

12.

provision for insignificant or merely technical violations.
Additionally, it is frighteningly possible that a clerical mistake
by the Commissioner or an inadvertent failure to give notice to a
violating self-insurer would necessitate. the revocation of self-
insured status £rom an innocent employer.. Such circumstances may
only be. remedied in the discretion of the Commissioner. This
section falls to recognize that need for discretion.

We vehemently urge the amendment of this section in the following
ways: by striking the first phrase "In the event" and inserting in
its place the words "If it 1s determined;" by inserting in the
first line the words "materially or substantially" after the words
"fails to meet;" by striking the words "will" and "shall" as they
respectively appear in the fourth and sixth lines of the section
and inserting in their place the word "may."

7.3

This subsection would appear to be the only necessary provision in
the entire section to ensure that the ends of the Emergency Rule
are recognized. :

7.5

This section in its present form appears to be unnecessarily
punitive and provides significant potential for abuse. To the
extent that such a procedural provision is proper under the stated
purpose of the Emergency Rule, the fcllowing amendments are
requested: after the words "terminated shall," the insertion of the
phrase "after having exhausted its administrative appeals;" after
the words "of this rule" the insertion of a "." and the excision
of the remainder of that sentence. The need for the remainder of
the paragraph is gquestionable since an employer against which
action has been taken under the section would already have provided
a bond or security sufficient to satisfy its obligations. The
remainder of the paragraph unfairly vests with the Commissioner
that discretion the Emergency Rule refused to grant in § 5.3.

§ 85-11-8 Collection Actions Against Self-Tnsured Emplovers

This section is another unnecessarily cumulative provision and
appears not to be germane to the stated purposes of the Emergency
Rule. If it remains in the permanent rule, we offer the following
additions: after the words "shall pertain to" the insertion of the
words "a finding of;" in the following sentence, after the words
"timely fashion or" the insertion of the words "a finding of."

Conclusion

The Emergency Rule provides necessary guidance in an area where the



potential for confusion is great. Unfortunately, the Emergency Rule
also provides unnecessary confusion in areas already clearly
directed by other provisions of the Act, rules and regulations. The
amendments offered will protect the interests and rights of all
+those affected without diminishing the effectiveness or diluting
the purposes of the permanent rule.
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MR. KODZAK:

This is a public hggfiﬁg on the. emergency rule for
self-insurers electing to opt inte or out of the surplus fund.
Those rules were filed on June 15, 198%, and at that time a publiec.
hearing was scheduled on the rules pursuant to the West Virginia
Administrative Procedures Act for 9:30 a.m. on Monday, August 14,
1989, in the Fund's offices.

| Prior to the convening of this hearing, we had two
individuals show up, one representing Mr. Henry C. Bowen, who filed
written statements on comments on the rules on behalf of the West
Virginia Self-Insurers Associaticn and one repr;sentative of
McDonough~Caperton, who arrived for the purpose of observing the
hearings but not to file written comments.

It is now 9:35 a.m., and thare being no other members
of the public present who wish to comment on the rules, T declare

the public hearing on the emergency rule clesed.

Workers' Compensaticn Fund
Charlesteon, WV




STATE OF WEST VIRGINIA o
WORKERS' GOMPENSATION FUND, to wik!:

I, Grace Day, Reporter for the Workers' Compensation Fund, do hereby certify
that the foregoing is a correct record of the proceedings.

Given under my hand this the 1l4th day of August, 1989.

S

Grace Day, Reportqg.

Workers' Compensation Fund
Charleston, WV
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