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The Honorable Ren Hechler
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Ledr Secretary Hechler:

FE: Filing of Emergency Legislative Rule, Title 83, Series
9; "Self-Insurers Electing To Opt Into Or Out Of
surclus Fund,"” Divigion Of Workers' Compensation.V

Pursuant to West Virginia Code, §5F-2-2(a){12}, please
conslider this letter Lo be my written approval for the filing of
the above noted emergency legislative rule.

With much appreciation for vour assistance in this matter,
I remain '

Very truly yours,

/ -
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Taunja Willis Miller
Secretary
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rVFR TENCY RULE
WEST VIRGINIA LEGISLATIVE RULE -
DEPARTVMENT OF HEALTH AND EUMAN RESOURCES HLED
DIVISION OF WORKERS' COMPENSZTION
BI3 NV 22 A¥ 240

SERIES 2 R
self-Insurers Blecting To Opt Inte Or Out Of EOrplui t%ﬁqﬂﬁ
Fund SECALTNT 7 U7 ITAIE
§83-9-1., General.
1.0, Scope - This emergency legislative rule provides Ior

the movenent Dy enblovers electing to opt out of the Workers'
Comnensatlon. Fund's surplus fund or to opt into that surplus
fund. The rule is adopted on an emergency pasis in order to
prevent. a substantial harm to the public interest. Heretofore,
the Workers' Compensation Fund has not had a rule regulating the
options of self-insuring employers regarding movement into and
out of surplus fund coverage. The Fund has had a rule regulating
movement intoc and out of the general fund, but it has not been
applied to _the qurplhs fund. This lack of a zrule makes
impossible %the carrving out of the commissioner's duty to
gccuratelj set rates for the surplus fund at the lowest possible
rates of premiums consistent with the maintenance of a solvent
surplus fund. This 1s because the unpredictable movement of
amplovers 1intce and out of the surplus ZIfund renders rate
calculation egqually unpredictable. Given the compensation fund's
current extreme financial difficulty, it is essential that
accurate rates be fixed in order to achieve solvency £for the
surplus fund and to comply with the statutory directive imposed
upon the cormmissioner. '

1.2. Authority - West Virginia Code, §23-2-8, and §23-3-1.

-

.3. Piling Date - November 22, 1989.
1.4, Bffective Date - Hovember 22, 1989,

1.5. Notice - This emergency rule is issued wlth the
expectation that a permi#nent rule will be promulgated and that
that permanaent rule will affect the entire area of selfi-insurance
under the Act. During the development of that permanent rule,
the commissioner expects to revaluate all of the policy issues
affecdting self-insurance and to Iimplement such changes and
additions to ©policy as that révaluation may indicate are
NECEesSSary. Hence, this emergency rule shall not e relied upon
as stating what the policy shall or will be £ollowing the
promulgation of the permanent rule by the commissioner and its
approval by the Legislature.

§85-9~2. Tefinitions.
2.1, As used in this emergency legislative rule, the

following terms, words, and phrases have the meanings stated
helow unless in anv iristance where such term, word, or phrase 1s




emploved the context clearly indicates that another meaning in
intended. )

2.2. The term Yact'" means the workers' compensation laws of
the State of West Virginia which are codified at chapter 23 of
the Code of West Virginiaz of 1931, as amended.

Z.3. The terms YCode of West Virginia" and "West Virginia
Code' mean the West Virginia Code of 1831, as amended.

2.4, The term Ycommissioner" means the West Virginia
Workers' Compensation Commissioner as provided for by West
Virginia Code, §23-1-1.

2.5. The term “"compensation fund" means the fund crezted by
West Virginia Code, §23-3-1, which includes the surplus fund.

2.6. The term "“employer" has the meaning ascribed to that

term by West Virginia Code, §23-2-1.

2.7, The term "“"regular subscription" means an emplover's
relationship to the main portion of the compensation fund but not
including the surplus fund.

2.8. The terms "“self-insurer" and Y“"self-insgured employer®
mean ‘employers who have elected one or bkboth of the cpticons
contained in  West Virginia  Code, §23-2-9, and who o pay

individually and directly, or from a benefit fund or system of
aompensation, the compensation and other benefits provided to
injured employveeg or their dependents under the Act.

2.9, The +term "surplus Ifund" means that portion of the
compensation fund created by West Virginia Code, §23-3~1, which
is to. be set aside to create and maintaln coverage Ifor the
catastrophe hazard, the second injury hazard, and all losses not
otherwise specifiically provided for by the Act.

2.10. The phrase "this rule" means the instant emergency
legislative rule designated in the caption hereci as W.Va.
C.8.R., §85-8-1 et seq.

§85~9-3, Prior Rule Not Affected.

3.1, By legislative rule effective July 1, 1885, the
commissioner specified that emplovers which elect to self-insure
under the provisions of West Virginia Code, §23-2-9, with regard
to their regular Ssubscriptieon under the 2ct are to file an
application in order to do so. Sée W.Va. C.8.R., §85-1-4. The
application must also indicate whether or not the employer
further elects to become a self-insured employer in regard to all
or part of the surrlus Ifund. See W.Va. C.5.R., §85-1-4.5,
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3.2. Hothing in this rule 1is intended to affect the
sulystantive right of an employver o elect %o Dbecome a
self-insurer under W.Va. C.S.R., §835-1-4.5.

3.3. However, any employer hereafter electing to become a
self-insured employer with respect to all or part of the surplus
fund must comply with this rule as to the conditions for becoming
a seli-insurer and with the provisions of any permanent rule
which supersedes or supplements this rule. 8Such an emplayer also
includes one who is initially electing to become selfi-insured
with respect te its regular subscription and who is electing to
become seli-insured to all or part of the surplus fund as well.

§85-3-4, Election With Regard To The Surplus Fund.

4.71. Until June 30, 1989, any employer who has previously
elected to be a seli-insured employver with regard to its regular
subscription uvnder the 2Act but who has alsc not elected to be a
self-insured employver with respect to all or part of the surplus
fund may elect to do so by filing a written letter of intent with
the commissioner which must be received by the commissioner on or
before June 30, 19893,

4.2. in employer so filing will then be reviewed for
approval to change its status to self-insured with respect to all
or part of the surplus fund without undue delay upon the terms
stated below. An emplover may withdraw the letter of intent at
any time even after approval by the comnissioner, except as
follows. The employer must elect either to be a self-insurer or
to withdraw the letter of intent by December 31, 1989, once
withdrawn, the letter of intent 1s void and may not be
resurrected. The effective date of the employer's change to
seli-insured status will be determined by the employer and the
commissioner in each individual case as warranted by the facts
and circumstances in each such case. Such factors as the
availability of adeguate security, determination of the amount of
funds needed by an employver to buy out its 1liability, <the
availability *to the emplover of such funds, and others shall be
considered.

4.3, Any self-insured emplover who has not previocusly
elected to be a seli-insured emplover with regard to all or part
0o the surplus fund and which wishes to so elect after June 30,
1585, shall file a written request to so change its status. The
written request shall Dbe in the form specified by the
commissioner and shall contain the information provided for
below.

4.4, An employer making the election under subssction 4.3
of this rule who meets the conditions specified below will be
granted permission to become a self-insured employer only as of
the first day of July following the commissioner's approval of
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35 CSR 3

itz application for such permission; however, such application
must be received no later than December 31 of the year preceding
the pertinent first day of July. &As an example, any application
received after June 30, 13983, will not be eligikble for approval
and implementation until July 1, 19890, provided thé application
is received on or before December 31, 1383%; similarly, an
application received between January 1, 1990, and December 31,
1990, will be eligible for implementation on July 1, 18S1l. aAn
employer applying for self-insured status £for its regular
subscription as well as for all or part of the surplus fund must
comply with W. Va. C.S.R., §85-1-4.2{(d), as to the timing of the
entire application.

4.5, an emplover which has made the election wunder
subsection 4.3 of this rule and which has been approved by the
commissioner to become a szelf-insured employer with respsct to
all or part of the surplus fund, shall exercise the election on
or bpefore October 1, 1990, or by the first day of October Ior
each yvear thereafter.

§85~9-5. Standards For Approval of Applications.

5.1. Yo application for self-insured status with regard to
all or part of the surplus fund will be approved unless the
employer complies with all of the provisions of the aAct, of the
other wvarious rules promulgated bv the commissioner, and of this
rule unless it is expressly stated otherwise in a specific
subsection.

5.2. The aprlying emplover must elther meet or continue to
meet all of the reguirements for self-insured status as to its
regular subscription under the Act. An employer which previously
became a self-insured emplover £or purposes of 1its regular
subscription but not as to the surplus fund shall not Dbe
permitted to become self-insured with respect to the surplus fund
if it is not in good standing with regard to all of its
obligations under the Act. :

5.3, ©Prior to becoming self-insured for all or any part of
the surplus fuand, the employer shall post a bond or give
security. The bond or security shall be in the form, type, and
amount as reguired by the commissioner. The amount reguired by
the commissioner shall bhe the sum actuarially determined by the
Fund's actuary. The actuary shall utilize generally accepted
actuarial Dprinciples including, ut -~ not 1limited to, the
applicant's own experience and net worth, and such additicnal

factors as the actuary concludes are necessary to take into
consideration.

5.4. ©On an annual basls or socner as an individual case may

regquire, the commissioner shall review the sufficiency and the
Fund's actuary shall review the amount of the bond or security
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provided by each self-imsuring employer for its coverage with
respect to all or part of the surplus fund.

5.5. In the event that the employer's oblligations under the
et can reasonably be expected to decrease, then the employer may
petition the commissioner for permission to reduce the amount of
its bond or security; however, such reduction shall not be made
until after the commissioner approves the reduction. Upon a
showing of credible evidence <that the employer's obligations
under the Act can reasonably Dpe expecied to decrease, the
commissioner shall grant the petition to reduce the amount of
bond or security. The amount of such reduction shall be
actuarizally determined by the Fund's actuary and shall e made in
consideration of the factors outlined in subsection 5.3 above.
The commissioner shall rule upon each such petition within ninety
(90) days of its receipt by the commissioner.

5.6. The employexr shall acknowledge 1its obligation to
continue teo make all other pavments reguired under the Act, to
file all reports due under the Act or reguired by rule, and to
make timely pavment of all beneflits properly due to employees.

5.7. s a condition of approval, the employer shall agrese
either to assume liability on all awards made after the effective
Gate of the approval of the application for self-insured status
in respect %o claims for an injury or dJdeath which may have
occurred prior to that date or the employer shall pay into the
surplus fund prior to the effective 'date of the approval of the
employer's reguest for self-insured status the amount of money
equal to the fotal present value of all of the claims for which
the Fund would have bheen responsible if the employer had not
become self-insured. The amount reguired by the commissioner
shall e +the sum actuarially determined by the Fund's actuary.
The actuary shall utilize generally accepted actuarial principles
and such additional factors as the actuary concludes are
necessary to take into consideration.

5.8. s =z condition of approval, the emplover shall agree
that, if 3its appilcation 1s approved, then the employer may
subseguently surrender its self-insured status with regard to all
or part of the surplus fund only by electing cne of the twe
following alternatives £or disposal of c¢laims or awards for
injuries or deaths occurring during the pericd of 1its
self-insured status:

5.8.a. The employer shall retain responsibility £for the
payment of all claims with dates of injury before the effective
date of the emplover's return to non-self-insurer status with
regard to the surpius fund even if a £inal award has not been
made for a particular c¢leim prior to that effective date; that
is, in effect the employer will remain self-insured £or those
claims; except that, in a situation where in a particular case a
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date of indjurv cccurs while the émployer 1s a subscriber to the
pertinent portion of the surplus Iund and then the employer
bevomes self-insured for that pertinent portion of the surplus
fund and then subseguently returns to the status of subscriber to
that pertinent portion of the surplus fund and then the date of
award ocours for that injury subseguent to that employer's return
to subscriber status for that portion of the surplus fund, in
that instance responsibility for payments for that award will be
determined as if the employer had nct had the intervening pericd
of self-insured status; it is expressly noted that this exceptlion
iz only applicable during the existence of this rule and that
during the promulgation of the permanent rule this issue will be
reviewed; or : : '

5.8.b. The emplover shall pay into the surplus fund prior
o the effective date of the approval of the employer's return to
regular subscriber status the amount of money egual to the total
present value of all the claims for which it would be responsible
under subsection 5.8.a. Such amount shall be determined through
the use of generally accepted actuarial principles and such other

factors as are deemed pertinent by the Fund's actuary.

5.9. By filing an application for self-insured status with
regard to all or part of the surplus fund, The employer iz deemed
to acknowledge that if the application is approved it will Dbe
responsible for all charges assignable to its account that would
otherwise Dbe the responsibility of the surplus fund. For
example, any award to an employee for a second injury shall be
the responsibility of the employer who shall compensate the
emplovee or emplovees in the same manner as if the disability of
the employee hnad resulted from a single injury while in the
employ of the employer.

5.10. 3By filing an application for self-insured status with
regard to the surplus fund, the employer is deemed to acknowledge
that it remains subject o all other pertinent rules and
regulations.

§85-9~6., Payment Of Compensation Benefits.

6.1. A self-insured emplover with respect to all or part of
the surplus fund shall be responsible for the direct payment of
all benefits due and owing under the Act to the employee or the
employee's dependents. Benefits payable by the emplover shalil be
paid in the time periods specified in the Act or in the wvarious
rules promulgated by the commissicner or, in the absence thereorf,
in a prompt and timely fashion. The abkility of an employexr to
process, review, and ultimately pay for services rendered to an
emplovee, Dbenefits due an employee's dependents, and invoices
therefor ghall Dbe determined upon the same Dbasis as £or
self-insured emplovers with  respsct To their regular
subscription. The emplover's experience in meeting 1its
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85 CSR 2

obligationsg in a prompt and timely fashion shall Dbe given
considerable welght by the commissioner in determining wnether to
permit the employver to remain a selfi-insurer.

6.2. The employer shall £ile reports with the commissioner
in the form reguired by *the commissioner concerning the number
and type of inveices presented amnd the amount of beneflits pzild,
2ll on an individual and aggregate basis.

§85-8-7. Continuance ©f Self-Insured Status; Termination; Right
to Protest and Hearing.

7.1. The emplover's status as a self-insured employer with
respect to all or part of the surplus fund shall continue on a
year-to-vear basis so long as the emplover continues to meet all
of the reguirements for such status as well as the other
requirements imposed by the Act, by this rule, and by other rules
and regulations promilgated Dby the commlissioner. The
commissioner retains the discretion To permit an employer to
correct any deficlency in l1ieu of revoking that employer's
self-insured status.

F.2. The legislative rule <titled "Hearing And Review
Process Regarding The Performance of Self-Insured Employers®™ and
designated as W.vVa. €.S.R., 8§85-~5-1 et seg. (19285}, shall be
applicable to self-insured employers under this rule to the same
egtent as that rule applies to emplovers which have elected to be
self-insurers with respect to their regular subscriptions.

7.3. Anv employer which wishes to protest any decision made
Ly the commissioner under this rule {including those decisions
made by the commissioner upon the advice of the Fund's actuary)
may do so by filing a petition which sets forth with
particularity the decision complained of, the facts pertaining to
the employer's position, and the reasons in support thereotf.
The employer shalil then e entitled to a hearing upcon that
petition as provided for by general law or by procedural rule
promualgated by the commisslioner. an employer may file a petition
reguesting that the commisslioner stay the immediate enforcement
of a protested order against the employer. The commlssioner may
grant that reguest for a stay and, in an appropriate case, may
condition the stay upon the employer f£iling a sufficient bond to
cover any obligations of the employver that appear to be a risk so
as to result in final pavment d»v the Fund. In addition, in any
particular case where the commissioner finds good cause to
helieve that an emplover may have violated the Act or any rule
pertaining to self-insurance status, then the commissioner may
institute a show cause proceeding against that emplover by £iling
a petition setting forth the nature of the offense and a summary
of the facts in support therecof. A hearing shall then be held as
provided for by general law or by procedural rule promulgsted by
the commissioner. Upon convening a show cause hearing, the
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instial burden of going forward with the evidence shall be upon
the TFund to present the asis for the good cause, finding.

Thereafter, +the burden of golng forward with the evidence
switches to the employer.

7.4, xuy employer whose status as a self-insurer for all or
part of the surpius fund is terminated shall {unless & stay is
cbtained pending ~the  exhaustion of administrative appeals
including possible -judicial appeals) make payment to the surplus
fund in the same fashicn as if it had elected to surrender its
self-insurer status as provided for by subsection 5.8.b of this
rule except that such payment shall be due immediately upon the
termination of the self-insured status and fallure to make
payment within thirty (30} calendar davs of the effective date of
the termination shall cause the employer to be in default for
purpozes of section B8 of this_rule. ~In lieu of the aforegaid

payment, the employer may elect. to post additional, sufficient
bond or security within the thirty (30) day period to cover the
amount due to the Fund. The sufficiency of such bond or security
must be satisfactory to . the commissioner and meet the
regquirements of subsection 5.3 of this rule. In the event that
rhe commissioner determines that good cause exists to believe
that payment by the employer .is unlikely or +that posting of
cdditional, sufficient bond or security is unlikely, the
commissioner may demand that the employer make the reguired
payinent immediately and take collection actions.

$85-9-8. Collection Actions Against Self-Insured Employer.

Motwitnhastanding any other provision of this rule, either as
an addition to or in place of any remedy provided by the 3Act,
other rules promulgated by the commissioner, or by this rule, the
commisslioner may institute one or more collection actions against
a2 self-insured employer. Such collection actions shall pertain
o a finding that the employer has failled to make any payment due
to the Fund in a prompt or timely fashion. As an example of such
payments, the amounts of money determined to constitute a buy ocut
of liability by an emplover being forced .back into subscriber
statug with respect to all or part of the surplus fund pursuant
.o sectlion shall constitute a payment due to the Fund. all
such collection actions will be controlled by the Act as provided
for in section S5a of article 2, chapter 23, West Virginia Cocde,
and by any pertinent rule promulgated by the commissioner.

§85-5-9. Severability.

If any provision of this rule or the application thereof to
any entity or circumstance shall be held invalid, such invalidity
shall not affect the provisions or the applications of this rule
which can be given affect without the 3invalid provisions or
application and +to this end the provisions of this rule axe

deciared to be severable.
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801 MORRIS STREET
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AOVERAMOR COMMISSIDNER
ERM

JOHN H. KOZAK
EXECUTIVE SECRETARY

MEMORANDTUH

TO: The Honorable
Ken EHechler -
Secretary of State
TRCOM: Emlily A. Spieler
Commissicner
TATE: November 20, 13889
RE: Emergency Amendment to Emergency Rule;

Title 85, Series 8; "Self-Insurers Electing
To Into Or Out Of Surplus Fund.v

On June 15, 1988, the Division of Workers' Compensation filed
an emergency rule titled as above but which was designated Series 8.
This was an erroneous designation since there already was a series 8
rule for the division and it was not the intention of the division
To replace that original rule, Hence, this rule hnas been
redesignated as series 9. —

On August 14, 1989, a public hearing was held on the eamergency
rule for the purpose of taking written comment on it. The proposed
permanent legislative rule had not been filed at that time. Only
one set of comments was recelved. . A copy of the hearing transcript
and of the written comment 1s attached hereto.

As a result of the comments, amendments have been made to the
emergency rule as £iled. Enclosed herewith, please find a copy of
the amended rule with strike %throughs indicating language that has’
been delieted and underlines indicating language that has been added.
Also a final copy of the emergency rule, as amended, is also

enclosed for f£iling at this time.

The set of written comments to this emergency rule was
submitted by the West Virginia gSelf-insurers Association. The
comments contain twelve {(12) points which will be addresszed below in
the same order as presented by the Association.




The Hon. Ken Hechler
Yovember 20, 1929
Tage 2

(13 This comment addresses the effective date of the
employer's option to become self-insured during the window provided
by subsection 4.2. This point was addressed in the amendment to
subsection 4.2. The clesing dated for the window has been extended
to December 31, 188%., Also, the rule makes clear that the effective
date of the employer's election is not tied to the closing date.
The employer and the division can agree upon the closing date by
taking into consideration the factors enumeratred. This is somewhat
different that the position desired by the association, but actually
provides for more Ilexibility on the part of the emplover and the
division.

(23 The assoclation urges an amendment to subsection 3.3 on
the grounds that the current language confines the Commissioner's
discretion too narrowly by reguiring the amount of security or bkond
e determined by the division's actuary based upon Jgenerally
accepted actuarial principles. The comment suggests that the
enmployer community may be deprived of their due process rights under
the current language. The division disagrees with the association.
As to due process regquirements, the emplover can submit any evidence
it wishes to Tto the division's actuary for his or her consideration.
If the employer is not satisfied with the amount finally ordered,’
the employer can protest the decision and will be allowed a hearing
on its contentions. Subsection 7.3 of the rule has been amended ©o
make this right explicit. 2as to the rule being too confining, the
division is of the opinion that the amount of the securitvy or bond
must be sufficient and adeguate to guarantee that all pavments due
to injured employees and their dependents will be made. The setting
of an amount under this standard is an actuarial decision. History
has shown that even the largest, most Ifinancially sound emplovers
can suffer reversals and be placed in bankruptcy under a chapter 11
recrganization. See Ior instance the case of Wheeling-Pittsburgh
Steel Company. If adeguate security is not in place beforehand, the
division and through it all of West Virginia's emplover community
will be left holding the responsibllity for vaving for claims from
such an emplover's employees but witheout a surety to look to for
reimbursement. The division is unable to see any circumstances that
would be appropriate for consideration that cannot be taken into
account by the actuary. If such do exist in a given case, then thevy
can be considered during a protest hearing.

{3 This comment 1s directed towards subsection 5.5 of the
rule which concerns the reduction of a previously set and in place
security or bond amount. The subsection iz intended to deal with

those situations where changes in circumstances of <Lhe employver
result in a lesser amount of security being needed to guarantee the
payments reguired by the law. The division has adopted the language
urged by the association in part. The difference goes to the points
made in comment {2} above. The assocliation would have the
Commissicner make the reduction decision upon the Commissicner's own
unfettered discretion, whereas the division believes that the
division's actuary's orinion should be taken into consideration.




The Hon. Ren Hechler
November 20, 1988
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The new language ties this declision to the same standards as are set
forth in subsection 5.3.

{4 The asscciation complains that subsection 5.7 and 5.8.a
chill the rights of an employer from opting out of surplus fund
coverage or of opting kack in. The effzct of gubsection 1s to place
responsibility upon the employer for injuries that occurred while
the emplovyer was a subscriber to the surplus fund dbut in which the
award of Dbenefits was not made until after the employer became

self-insured. Subsection 5.8.a deals with =situations where the
emplover is self-insured but wishes to return to coverage under the
surplus fund. The subsection places responsibility upon the

empiover _for all awards for inijuries that cccurred during the
emplover's periocd of self-insurance. The association would prefer
that subsection 5.7 bhe amended to have the determining factor be
when the Ainijury occurred. The division notes that current rule
ubsection 4.2(k}, 83 C.8.R. 1., has the sgame effect as does
subsection 5.7 9f the emergency rule. The division has amended
subsection 5.7 %o ©provide another option to the withdrawing
enplover. The employer can pay intc the workers'! compensation fund
an amount of money determined by the division's actuary o0 as to buv
out 1ts responsibility for the costs of future awards. L similar
mechanism l1g available to employers reentering the surpius fund
under subsection 3.8.b. The division notes that selfi-insured status
under the law 1s & privilege and not a right. An emplover's
exercise o©of that privilege should neot drain the fund's resources.
By slecting to pay into the fund a buy out amount, the employver will
be given credit for the money pald to the fund as premiums when tThe
actuary sets the buy out amcunt.

{5) The assoclation addresses the same criticism to subsection
5.8.%» %that it did to subsecticon 5.7 and further states that by
reguiring the pdayment of Ytotal present value", the rule adopts a2
reguirement that cannot be determined. The assocliation submitted
language that would satisfy it but alse would place the decision of
the amount upon the Commissioner’s unfettered discretion. The
division has amended the subsection by striking the language
suggested by the asscoclation, but replacing it with a reguirement
that the amount ©f the present value be determined by the actuary
according to actuarial principles and evidence submitted.

{8} The assocliation guestions the need for subsection &.1, but
also offers amendments o the subsection without explaining thelr
purpose. The reason £or +thils subsection is to point out the
obligations that the employer is assuming by becoming a
self-insurer. The rule notes that the employer's record in meeting
thege obligations will be taken into account by the divigion in
declding whether o permit an employer Lo continue as =z
szelfi-insurer., The changes suggested by the association would defeat
that purpcse and are rejected.

(7} The assocliation complains that subsection 6.2 regquires the
filing of duplicative and unnecessary information. The division has
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amended the subsection to more clearly point out that the division
wishes to cellect information on the invoices presented to the
seif-insured emplover Zfor the surplus fund as it does for involces
presented to the seli-insurer for the regular fund. It merely makes
the reculirement apeply in both places so that claimants who are, for
example, second injury cases will have the amount of benefits for
health care services, travel, etc., reported and retained as part of
the division's receord kesping functions. This information is used
by many researchers as the reguests for 1t that the division
recelves indicates. ’

{8) The introduction to this comment as well as the comment
itself questions the need for section 7 of this rule. The current
rules do not address situatlions where 1t might be necessary to take
up the guestlon of whether an employer should be permitted to remain
self~insured other than in areas related to payments to claimants
and nhealth care providers. There are other criteria which must ke
met Dy a self-insurer and <the employver's failure o meet them
justifies the division 1looking at the 1issue of extending the
emplioyer's self-insurance status. The comment glso suggesis
modifving subsecticon 7.1 by adding the word "significant' to the
section to insure that the employer'’s self-insured sitatus will be
terminated only for significant reascns. The division has opted o
deal with this problem by adding a sentence Lo specifically note
that the division can permit the emplover to correct deficiencies
rather than automatically terminating the emplover's status. In
addition, new subsecticon 7.3 makes clear than an employer can
protest a termination order and that the order can be stayed pending
the protest. ' ‘

{9) This comment addresses concerns of tThe association with
regard to former subsection 7.2. That subsection has been deleted
znd the subsections renumbered.

£10) This commnent does not criticize subsection 7.3 but notes
its appropriateness. This subsection has been renumbered as
subsection 7.2. No other changes have been made.

(113 This comment addresses former subsection 7.5 now
renumbered as 7.4. The comment states that the subsection is too
punitive and 1ls subject to abuse. It suggests that the ability of
the &ivision to terminate an emplover's status as a self-insurer be
delayed until after the exhaustion of administrative appeals. The
subsectlion has keen rewritten to make clear that the employer can
obtain a stay of the effect of a Termination order by filing an
appeal and meetlng the usual reguirements for a stay which
tradliticonally include posting a2 bond. The comment also suggests
that mueh of the correctlive authority stated in the subsection is
unneeded because the emplover will have posted a bond. The comment
fails o .consider that termination might be undertaken by the
division because the emplover has failed to poest an adequate bond
or security. It is readily foreseseable that posted security or bond
might kecome less valuable due to any number of circumstances. The
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subsection is written to control these situations as well as others.
If the employer can post acceptable security or bond, <that 1=
provided for by the subsection. The language also permits the
division to consider emergency sSituations where 1t iz apparent that
an employer's circumstances have deteriorated to the point where
immedliate action is reguired. This is =z different guestion than
subsection -.3 addresses contrary o the comment's attempt to link
the two subsections.

{(12) The comment suggests that section 8 i1s unneeded for the
purpeses ©f this rule. The comment alsc suggests scome changes to
the language of the subsection. The division believes that the
subsection i1s neesded since, as stated previously, there are a
variety of reasons that could result in terminating an emplover's
self-insured status beyond those relating to payments to a claimant

or a health care provider. This rule allows the division to handle
those situations. The subsection has been amended to require the
fFindings specified by the assoclation. In addition, the scope of

the subsection has been more closely tallored to the needs of the
division by noting that thers will be situations of payments other
than to a2 c¢laimant or health care provider +that will ke the
responsibility of <the employer. The subsection directly places
those situations under the collection authority given the law in
section S5a of article 2, chapter 23 of the Code of West Virginia of
1831, ag amended.
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