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NOTICE OF PUBLIC HEARINGS ON A PROPOSED RULE
Bureau of Employment Programs
Workers’ Compensation Division
85 C. 8. R. 9, Risk Management

Date: September 9, 1996, at 1:00 p.m.
Locarion: Glade Springs Resorts, Glade Room, Daniels, WV

Date: September 10, 1996, at 11:00 a.m.
Location: Parkersburg Holiday Inn, Joliet Room, Route 50 and I-77, Parkerburg, WV

Date: September 12, 1996, at 9:00 a.m.
Location: Barboursville Holiday Inn, Ballroom No. 1, Route 60, Barboursville, WV

Date: September 20, 1996, at 9:00 a.m.
Location: Independence Hall, Lower Level, 16th and Market Streets, Wheeling, WV

Date: September 26, 1996, at 11:00 a.m.
Location: Econo Lodge, First Floor Conference Room, Route 33 East, Elkins, WV

Date: September 27, 1996, at 10:00 a.m.
Location: Room 206, Civic Center Charleston, WV

Date: October 3, 1996, at 9:00 a.m.
Location: Martinsburg Holiday Inn, Salon A, 301 Foxcroft Avenue, Martinsburg, WV

Other hearings may be scheduled. A supplemental notice for additional times and
places may appear.
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Bureau of Employment Programs Gaston Caperton

112 California Avenue
Charleston, West Virginia 25305-0112 e p e cnardson

August 8, 1996

The Honorable Xen Hechler
Secretary of State

State Capitol Building
Charleston, WV 25303

Re:  Proposed Exempt Legisiative Rule,
Title 85, Series 9,
“Risk Management”

Dear Secretary Hechler:

Please consider this letter to be my written approval for the filing of the above-
noted proposed rule,

Pursuant to Enrolled Committee Substitute for House Bill 4030, Regular Session,
1994, the department of Commerce, Labor and Environmental Resources was abolished.
Pursuant to that same bill and to Executive Order No. 5-94 of the Governor, the
Commussioner of the Bureau of Employment Programs is empowered to promulgate rules
without the consent or approval of a department secretary.

Thank you very much for your assistance in this matter.

Very truly yours,

A_—

Andrewlié. é'chardson

Commissioner

ANR:RS:cdw

Job Service  Job Training Programs @ Labor and Economic Research @ Unemployment Compensation e Workers' Compensation
An Equal Opoortunity/Affinmative Action Employer




Summary of Proposed
Exempt Legislative Rule
“Risk Management”
Title 85, Series 9

This proposed exempt legisiative rule provides for the implementation of a system
designed to manage the risk of providing workers’ compensation insurance, as
administered by the Workers’ Compensation Division of the Bureau of Employment
Programs, in accordance with the provisions of West Virginia Code, §23-1-1, et seq.

The proposed rule is intended to provide a fair and equitable system for
determining risk associated with providing workers’ compensation insurance coverage and
pricing such coverage.

The proposed rule provides for a system of ratemaking.
The proposed rule containg criteria for an annual statement.

The proposed rule contains provisions allowing for a guaranteed cost plan of
providing workers’ compensation insurance.

The proposed rule contains provisions allowing for a deductible plan for workers’
compensation msurance.

The proposed rule contain’s provisions allowing for a group retrospective rating
plan and an individual retrospective rating plan for workers’ compensation insurance.

The proposed rule provides for the identification of employers with substandard
performance for assignment to the adverse risk plan. The proposed rule provides for
increased premium taxes for those employers assigned to the adverse risk plan.

The proposed rule provides for a system of self insurance.
The proposed rule provides for a system of receivables management.

The proposed rule provides for administrative protests and hearings concerning
decisions by the division affecting employers.

The proposed rule repeals and replaces the current 85 C.S.R 9, “Self Insured
Employers,” and certain sections of 85C.S.R.1, “Administration of the Workers’
Compensation Fund.”




The rule was substantially revised to include provisions relating to all insurance
plans offered by the Workers’ Compensation Division, methodologies for calculatmg
premiwm tax rates, and base rate classifications.




FISCAL NOTE FOR PROPOSED RULES

x
Rule Title: __ 85 C.3.R. 9, “Rigk Managenment”
Exempt . :
Type of Rule: X Legislative Interpretive Procedural
Agency

Address Leggl Serwvices DHivision

P. O. Box 3922

Charleston. West Virginis 25339-3922

_Lontact Person: Randall 2. Suter, Legal Services Division

Phone Number: (304) 926-35130

1. =ERffect of Proposed Rule

ANNUAL FISCAL YEAR

INCREASE DECREASE CURRENT NEXT gEEHEAFTE
ESTIMATED TOTAL $ $ $1,566,000 $1,319,0G0
CoST
PERSONAL SERVICES 1,120,000 1,176,000
CURRENT EXPENSE
REPAIRS & 78,000 15,000
ALTZERNATIONS
ZQUIPMENT 340,000 106,000
OTEER 28,000 28,000

2. Explanation of above egtimates:

It is estimated that 28 skilled emplovees will be necessary to implement
fthe auditing, underwriting and ratemaking portions ©f this rule. Zguipment
costs include provisions for the =mplovees.

3. Objectives of these rules:

The purpose of this rule is td provide for :the adminigtration of a fair
and eguitable system for determining the risk asscciated with providin
workers’ compensaticon coverage and pricing such coverage comsistent with the
general provisions.

Implementation of this rule provides greater financial security tc the
funéd and the continued reduction of its 1.9 billicon deficit., A declining
deficit will have a positive impact on the state resulting in increased
econcomic development.
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Rule Title: 85 C.8.R. 9, ¥Rigk Management”

4. Explanation of Overall Ecconomic Impact of Proposed Rule.
A. Boonomic Impact on State Government.

The rule provides for a fairer and more eguitable approach
for pricing workers’ compensation coverage. The sums collectad as
premium tax will be distributed more equitably and follow costs
incurred.

B. Foonomic Impact on Political Subdivisions; Specific Industries;
Specific groups of Citizens.

Claims costs for emplovers will be fairly distributed to
reflect gosts incurred. Certain emplovers will payv greater
premium tax and certalin enmplovers will pay less premium tax
depending oz the risk of insurance.

Emplovers wiil have greater selection in the type of
insurance plan to insure their workers’ compensation risk.

cC. Ecconcmic Impact on Qitizeng/Fublic at Large,

Premium tax rates will be adjusted o reflect the risk of
insurance. See above.

Date: Auqust 9, 1556

Signature of Agency Head or Authorized Representative

Andrew N. Richardson
Commiggsioner, Bureau of Employment FPrograms
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§85-9-1. General,

L.1. Scope. -- This exempt legislative rule provides for the implementation of a system designed to
underwrite the risk of providing for workers’ compensation insurance, as administered by the workers’
compensation division of the bureau of employment programs, in accordance with the provisions of West
Virginia Code, §23-1-1, et seq.

1.2, Authority. — West Virginia Code, §21A-2-6(2); §21A-3-7(b) & -7(c); §23-1-1; §23-2-4; 23-2-9;
and §23-2-18. Pursuant to West Virginia Code, §21A-3-7(c), rules adopted by the compensation programs
performance council and the commissioner are not subject to legislative approval as would otherwise be
required under West Virginia Code, §29A-3-1 et seq. Public notice requirements of that chapter and article,
however, must be followed. Pursuant to enroiled committes substitute for house bill 4030, regular sessicn,
1994, the department of commerce, fabor and environmental resources was abolished. Pursuant to that same
bill and 1o executive order no. 5-94 by the governor, the commissioner of the bureau of employment programs
is empowered to promulgate rules and regulations without the consent or approval of 2 departmentai secretary,

1.3. Filing Date. —-
1.4, Effective Date. --

1.5. Repeal and replacement. -~ This rule repeals and replaces 85 C.S.R. 9, entitled “Self-Insured
Employers”, which was filed on July 2, 1993, and became effective on July 2, 1993. This nule repeals and
replaces sections two, three, four, five, six, seven, and eight of 85 C.5.R. 1, entitled “Administration of the
Workers’ Compensation Fund”, which was filed on April 15, 1986, and becamne effective on July 1, 1936.

§$85-9-2. Purpose of rule,

The purpose of this rule is to provide for the administration of 2 fair and equitable system for
determining the risk associated with providing workers” compensation insurance coverage and pricing such
coverage consistent with the general provisions and purposes of W. Va. Code, §23-1-1, et seq.. and consistent
with the specific provisions and purposes of W, Va. Code, §23-2-4 and §23-2-9.

§85-9-3, Definitions.

As used in this rule, the following terms, words, and phrases have the meanings stated unless in any instance
where such term, word, or phrase is employved and the context expressly indicates that another meaning is intended.

3.1. "Act" means the workers’ compensation laws of the state of West Virginia which are cedified at
chapter twenty-three of the Code of West Virginia. ’ )

3.2. "Assers" means probable future economic benefits obtained or controlled by an emplover as a result of
past ransactions or events. These shall include, but not be limited to. good will, business assets, customers, clients,
contracis, access to leases such as the right to sublease, assignment of contracts for the sale of products, operations,




stock of goods or inventory, accounts receivable, equipment, or wansfer of substantially all of its employees or such
other assets which have the following three (3) characteristics

(1} It embodies probable future benefit that invelves a capacity, singly or in combination with
other assets, to conuribute directly or indirectly to future net cash inflows;

(2) A particular employer can obtain the benefit and control others’ access to it; and

(3) The ransaction or other event giving rise to the employer’s right to or control of the benefit has
already occurred.

3.5. “Classification” shall mean a categorization of employers for the purpose of assessing risk.
Classifications are assigned in accordance with the guidelines approved by the compensation programs performance
council.

3.4. "Code of West Virginia" and "West Virginia Code” mean the West Virginia Code of 1931, as
amended.

3.5. "Commissioner" means the commissioner of the bureau of employment programs pursuant to West
Virginia Code, §21A-2-1, and West Virginiz Code, §21A-2-12 & -13.

3.6, "Compensation fund" means the fund created by West Virginia Code, §23-3-1, which includes the
surplus fund.

3.7. “Compensation programs performance council” means that body created within the bureau of_
empiovment programs under the provisions of W. Va, Code, §21A-3-1.

3.8. “Coverage period” means the period of time during which an emplover is provided workers’
compensation coverage by the division.

3.9, "Decision" means a written statement issued by the division containing the division’s findings of facts
and conclusions as to any issue presented to the division under this rule. Such decisions shall include, but not be
limited to, notices of delinquency and notices of default. Any purported "decision” which is not in writing shall have
no legal effect under this rule, -

3.10. “Defaulf’” means either or both of the following:

a. The failure by an employer which has not made a payment or filed a report due by it under the
provisions of the Act and which has received a notice of delinquency but has further failed to make the pavment or
file the report within the time period specified by the notice. For the purposes of this definition, the employer may be
a regular subscriber to the Fund or a self-insured employer with the Fund and either an employver required to
subscribe to the Fund or an emplover electing to subscribe to the Fund.

b. The omissicn or failure by an emplover 1o subscribe to and pay premiums into the Fund and to
comply with the requirements of the West Virginia Workers’ Compensation Act at chapter 23 of the W. Va. Code,
and the rules prescribed by the division, as provided by the Code at §23-2-1(a), prior to the first date of employment
of any employee of the emplover and thereafter, shall cause default to occur immediately prior to the moment of
employment of any employee upon the employer’s omission or failure to subscribe or comply by that time. Default,
as defined in this subsection, shall begin immediately, without notice as required by W, Va. Code, §23-2-3, for
delinquencies of subscribing employers, subject the employer to all the penalties prescribed by law, including interest
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on unpaid amounts, late reporting or payment penalty, penalty premium rate and other penalties and collection
actions prescribed by Code and rules, including particularly the penalty prescribed by W. Va. Code at §23-2-8, that
is, the default emplover shali be liable 1o respond in damages a: common law or by statute for the injury or death of
any employes, however occurring, without the beneflt of the common law defenses set forth in that section. This
default may be cured through the employer’s compliance with the Act and rules. If the default employer has not filed
an application for coverage, the application must be filed. The provisions at W. Va. Code, §23-2-5(f), are applicable
to this default in providing for restoration of the benefits and protection of the Act, prespectively from the date of
compiete reporting and pavment in full of the employer’s delinquency and default Hability or from the date of a
complete filing of an application for reinstatement with adequate reinstatement deposit.

Default as defined in this rule is not affected or aitered by the provisions of 5.3.a. of this rule
providing for a grace period, for the first thirty (30) days from and including the date of employment of any
employee; except that, if the employer files the application and deposit within thirty (30) days from the first date of
employment, the employer may avoid the imposition of inferest on payments unpaid when due, penalty premium
rate, late reporting or payment penalty or other monetary penalties which may be imposad under law by the division
for the employer’s omission or failure to file an application for coverage and premium deposit prior to the first date
of emplovment of any employee. Therefore, the provisions of W. Va. Code, §23-2-8, regarding civil liability for the
injury or death of an emplovee, are not affected or altered by provision for such grace period. Furthermere,
according to the exception set forth in the last sentence of W. Va. Caode, §23-2-1(h), regarding coverage of sole
proprietors, partmers and corporate officers, notwithstanding the provision for a grace period from the imposition of
certain other stated penalties, no sole proprietor, partner or corporate officer who may be lawfully clected out of
mandatory coverage under subsections (g) and (h) of W. Va. Code, §23-2-1, may be afforded any benefits of
coverage if injured within such thirty day grace period or thereafter until actual subscription occurs through
application for coverage prior to the date of injury of such person.

3.11. “Delinquent” means an employer has failed to timely pay premium taxes, to timely file a payroll
report, 10 maintain an adequate premium deposit, to honor pay orders or to make any other payment due under the
terms of this rule or the Act. :

3.12. “Dependent” has the meaning ascribed to that term by W. Va. Code, §23-4-10(d).

3.13. "Difect®i” maans the executive director of the workers' compensation division, who is appointed by
the commissicner and who serves as the chief operating officer of the dailv operations of the workers' compensation
division, as contained in West Virginia Code, §23-1-4.

3.14, "Division" means the workers' compensation division within the bureau of employment programs as
provided for by West Virginia Code, §21A-1-4, and West Virginia Code, §23-1-1 et seq.

3.15. "Domestic services" means services of a household nature performed by an emplovee in or about a
private home of the person by whom he or she is employed. A private home is a fixed place of abode of an
individual or family. If a dwelling house is used primarily as 2 boarding or lodging house for the purpose of
supplving board or lodging to the public as a business enterprise, it is not a private home and the services performed
therein are not domestic services.

In general, services of a household nature in or about @ private home include services performed by cooks,
butlers, housekeepers, governesses, maids, valets, baby sitters, care-takers, handymen, gardeners, and chauffeurs of

automaobile for family use.

The term domestic services shzall not include services of a household nature performed by an employee in or
about the private home of a person when that empleyee is emploved by someone other than 2 member of the

-
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household. For example, employees of maid services, temporary employment agencies, or other businesses do not
provide domestic services under the provisions of this rule.

3.16. “Employee” has the meaning ascribed to that term by West Virginia Code, 23-2-1 and 23-2-1a.

3.17. "Employer" has the meaning ascribed to that term by W. Va. Code §23-2-1, which includes, but is not
limited to, any individual, sole proprietor, firm, partmership, limited partnership, limited liability company, joint
venture, association, corporation, company, organization, receiver, estaie, trust, guardian, executor, administrator,
government entity or any other entity regularly employing another person or persons for the purpose of carrying on
any form of industry, service or business in this state.

3.18. “Experience modification facter” means an actvarially determined multiplier which is applied to the
premium tax base rate and used to determine the standard premium tax.

3.19. "Good standing” with the division means that the emplover is not delinquent or in default on its
obligations 1o make reports or payments to the division.

320, *Incurred losses” are compensation awards, medical payments, claims expense payments and
reservas.

3.21. “Injury” means compensable injuries or illnesses for which reported costs or incurred but not reported
costs are incurred by the division within the meaning W. Va. Code, 23-4-1 et seq.

3.22. “Standard premium tax” means the base rate multiplied by the experience modification factor and
the number of exposure units.

3.23. "Owned or controliad” and "owns or controls” means:

3.23.a.A. Being a permitree of a surface coal mining operation (as defined under W. Va. Code,
§22-3-1 et seq.). or

B. Based on insttuments of ownership or voting securities, owning of record in excess of
50 percent of an entiry; or

C. Having any other relationship which gives one person authority directly or indireetly
o determine the manner in which an employer conducts its business operations.

3.23.b. The following relationships are presumed to constitute ownership or control unless a
person can demonstate that the person subject to the presumption does not in fact have the authority directly or
indirectly to determine the manner in which the relevant employer's operation is conducted:

A. Being an officer or director of an entity; or
B. Being the operator of a surface coal mining operation: or

C. Having the ability 10 commit the financial or real property assets or working resources
of an entity; or

D. Being a general partner in a parmership; or
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E. Based on the instruments of ownership or the voting securities of a corporate entity,
owning of record 10 through 50 percent of the entity,

3.24. "Payments” are obligations of the employer for the purposes of this rule including, but not limited to,
the payment of premium taxes, the payment of premium deposits, the payment of any obligations due to be paid by
an employer authorized by the division to be a self~insurer, late reporting and pavment penalties, interest, and penalty
preminm raie premium tax.

3.25. “Payroll” means the entire gross wages of all employees, not excluded under provisions of the Act or
this rule, or such other wage related exposure base as may be determined by the compensation programs performance
council,

3.26. “Premium” and “premium tax” mean the amounts of money due from an employer to the Fund or
division as a result of quarterly and other periodic assessments by the division under the provisions of the Act in
order to establish, maintain, and replenish the Fund and to pay the expenses of administraticn of the Fund by the
division. “Premium” and “premium tax” includes, but is not limited to, assessments ofl premium tax, premium
deposit, penalty premium rate premium 1ax and interest, assessed to all employers; and also, that portion of self-
insured premium tax assessed in arrears through beneflr payorders to the employer for the employver’s claimant
emplovees, on behalf of and for the benefit of the Fund as provided by law, assessed in arrears in lieu of direct,
advance premium tax payments to the division.” C

3.27. "Quarter” means the four calendar quarters: January 1 through March 31; April 1, through June 30;
July 1 through September 30; and October | through December 31 of each czlendar year,

3.28. '"Regular subscriber" and “subscriber” mean an employer who obtains coverage under any of the
workers' compensation insurance plans offered by the division.

3.29. “Remuneration” means “wages™ as defined under the provisions of 26 U.5.C. 3121 of the Internal
Revenue Code.

3.30. "Self-insurer” and "self-insured employer’ mean emplovers who are eligible and have bzen granted
self insured starus under the provisions of W. Va. Code, §23-2-9.

3.31. "Surplus fund" means that pertion of the compensation fund created by West Virginia Cede, §23-3-1,
which is to be set aside 10 create and maintain coverage for the catastrophe hazard, the second injury hazard, deficit
reduction, and all losses not otherwise specifically provided for by the Act.

3.32.. "This rule" means the instant legislative rule designated as 85 C.S.R. 9, “Risk Management.”

3.33. “Audited statements” means the financial statements accompanied by an independent auditor’s
report which provide reasonable assurance about whether the audited employer has presented fairly the financial
position, resulis of operations, and cash flows in conformity with generally accepted accounting principles. This
agsurance is derived through a systematic process, governed by generally accepted auditing standards, of
objectively obtaining and. evaivating evidence regarding assertions about economic acticns and events o
determine whether (1) financial information is presented in accordance with established or stared criteria, (2) the
entity has adhered to specific financial compliance requirements, if applicable, or (3) the entity’s internal control
structure over financial reporting and/or safeguarding assets is suitably designed and implemented to achieve the
control objectives. ) - B




§85-9-4, Auditing; classifications; and inspections.

4.1. Preservation of records. Every employer subject to the workers' compensation law shall keep, preserve
and maintain complete records showing in detail all expenditures for gross wages and the separation of such
expenditures in the various classifications of the employer's business. The employer shall keep such additional
information necessary to determine classification of the employer’s activities as well as other information necessary
for a risk assessment. Such records shall be preserved for not less than five (5) years after the respective times of the
transaction upon which the records are based. The employer shall retain all records for periods in excess of five (%)
vears in maters involving disputes with the division until such matter is determined to be resolved by the division.

#.2. Pursuant to W. Va. Code, §23-2-2(a), every employer shall furnish the division, upon request, all
information required by the division to ascertain or verify the number of employees emploved by the emplover
during a pertinent period, the names and social security numbers of the employees, the gross wages paid to
employees during a pertinent period, cccupations of empioyess, classification information, other information
necessary for risk assessment, and payments owed to the division, as premium taxes, premium tax deposits, interest,
fzes, penalties, or to carry out the various purposes of the Act.

4.2.a. Determinations. The commissioner and the compensation programs performance council
may make a determinafion, consistent with the provisions of 7.2 and 7.3 of this rule to require a periodic listing of all
such employees.

4.3. Inspections of records: failure to maintain records. All accounting records, books, records, papers and
documents reflecting the amount and the classifications of the gross wage expenditures of an employer, as well as the
nature of the business operation. shall be kept available for inspection at any reasonable time by the duly authorized
representatives of the division, If any employer falls to keep, preserve and maintain such records and other
information &5 required under the provisions of this section, or fails to make such records and information available
for inspection, the division may determine the amount of premium tax due from the emplover based upen such
information as is available and such findings shall constitute prima facie evidence.

4.4. Auditing records; adjustments. The division shall have the right at any reasonable time to audit any or
all books, records, papers, documents, operations and payroll of an employer for the purpose of verifying the
correcmess of reports made by an employer or such other reports as may be required by State or faderal law. The
division shall have the right 10 make adjustments as to risk assessments, including classifications, allocation of gross
wage expenditures to classifications, amount of gross wage expenditures, premium tax rates and amount of premium
tax. ’

4.5. In order to inspect the information specified by the Act and this rule, the division may direct that an
agent or empioyee of the division audit the information referred to in this section during the regular business hours of
the employer or at another reasonable time whether located at the empioyer's place or places of business or elsewhere
and the employer shall permit the audit to occur and shall cooperate with the auditers so that the audit may be
successfully completed. Failure to cooperate with such an inspection shall be considered as a placement criteria for”
placement in the assigned risk plan under the provisions of section twelve of this rule,

4.6. Classifications.
4.6.a. In general, only one risk classification is permirted per policy account. The division shall
assign to the employer the classification yielding the highest base rate consistent with the risk being assessed. In the

event an employer changes its employment activities to resuit in a change in risk classification, the emplover shall
notify the division in writing of such change within thirty (30) days of occurrence.
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4.6.b. To quaiify for more than one risk classification, the emplover shall meet all of the foliowing

criteria:
A. The activities of the additional risk classification are conducted in a separate Iccation:

B. The employee(s) are not and can not be used interchangeably between the two
locations; and

C.” The activities of the additional risk classification are not in support of or incidenal to
the activities of the existing risk classification.

4.6.c. When the division has assigned multiple classifications for an employer’s operations, the
employer shall keep an appropriate record showing a correct and verifiable segregation of gross wage expenditures
into such classifications. If the employer has failed to keep such record, payroll shall be placed under the assigned
classification having the highest rate and the employer shali be assessed the premium tax accordingly.

4.6.d. Determinations. The commissioner and the compensation programs performance council
may make a determination, consistent with the provisions of subsection 7.2 of this rule and the procedures for
dererminations under subsection 7.3 of this rule, to provide for a system of classification other than that deseribed by
the provisions of paragraph 4.6.a.

4.7. Misclassifications and reclassifications. Except as provided below, employer classification changes
shall be made and become effective upon the first day of the quarter immediately subsequent to the requast for
classification review, if such request for review is made by the emplover, or upon the first day of the quarter
immediately subsequent to the discovery of misclassification, if discovered by the workers' compensation division.

4.7.a If misclassification of the emplover is the result of either,

A.  Incomplete, inadequate, untimely, or otherwise deficient disclosure by the
employer, or

B. Is the result of 2 change in the activities of the employer, without written notice to
the division of such change, which causes the division to place or maintain the employer’s account in an improper
classification which results in the employer’s payment of insufficient premiums,

then the division shall make the class change retroactively to he first day of the quarter in which such
change or deficient disclosure occurred and shall demand payment of the liability resulting from the
underpayment of premiums and related penazlties and interest.

4.7.b. In any case in which the division placed or maintained the emplover’s account in an
improper classification which resulted in the employver’s overpayment of premiums and where the employer
either,

A.  Can show that he employer had made a complete, accurate, and sufficient
disclosure in writing through application, class-determination study, letter, or other document which should have
caused or produced a correct assignment of classification for the account, or

B. Had given timely written notice of objection to the division of the assigned
classification rate,




then, the class change shall be made retroactively and become effective either (1) upon the first day of
the current coverage period or upon the first day of the applicable quarter within the current coverage period. if
the employer did not object prior to either such date, or (2) the first day of the coverage period in which the notice
of objection was received. N o

4.7.c. 1If the smployer’s account is otherwise in good standing, a refund of the applicable
overpayment from 4.7.b shall be made io the employer through a credit to the employer’s account. If the
division determines that the refund amount is materially greater than the emplover’s premium tax pavment of the
previous quarter, the employer’s account shall be credited and a refund issued for the difference within 30 days of
receipt of the employer’s credited quarterly report.

If the employer has a security shoriage, the division may use the refund amount to purchase additional
security or annuifies to reduce the undersecured emplover’s risk to the division.

4.7.d. When an employer’s account is retroactively ractassified and it is determined that
premium is due and owing to the division as a result of the adjustment, the employer’s account shall not be
deemed to be in default or to be delinquent unless the employer fails to pay the premium owed within thirty days
of notification or under terms not to exceed thirty-six months. If it is determined that the emplover’s account was
improperly classified as a result of fraudulent or other unlawful actions on the part of the emplover, then such
employer’s account shall be deemad to have been in default as of the date of the first improper premium payment
or report. If the emplover fails to make pavment on the date specified or agreed to by the division, then such
account shall be deemed to have been in default since the first improper or inadequate premium payment or
report.

4.8. Records of cut-of-state employment. In instances of remporary employment of certain employees
without the state, the entire remuneration of those employees shall be included in the payroll reports to the division.

4.9, Elther as an addition to or as part of the audit permitted under this rule, the division may convene an
administrative hearing or conduct a deposition for the purpose of receiving the information in testimonial or
evidentiary form. The commissioner, the exscutive director, an inspector or a designated hearing officer mav issue
subpoenas and compel the attendance of wimesses and the preduction of pertinent books, accounting records,
accounts. papers, records, documents, and restimony at any such hearing or deposition. Any such administrative
hearing or deposition shall be convened and conducted in accordance with 85 C.S.R.7, "Rules for Selected
Hearings,"” and the division shall have the right 1o have any employer or officer, agent, or empioyee of any employer
examined under oath or affirmation. A deposition may be held pursuant to this subsection even if a hearing
regarding the employer has not been previously noticed or requested; but, in that evens, adequatz notice of the
deposition shali be given to all interested parties known to the division.

4.10. The request for informarion provided for by the Act, this rule or other rules of the division, the audit
provided for by this rule, or the hearing previded for by this rule may be conducted ar any time when necessary o
carry out the purposes of the Act including when the division has good cause to believe that the emplover may be
delinquent. Such times may be before the issuance of a notice of delinquency, after the issuance of a notice of
delinquency, before or afier an employer has defaulted or has been terminated or before, during, or after the
implementation of an arttempt to colisct or enforee upon the employer's delinquency or defauit or resulting from any
risk management assessment. ) o




§85-9-5. Employvers,

5.1. Duty 1o register. Every employer operating within the State shall be registered with the division. Any
employer exempt from paying premium Ttaxés 1o the division must provide written documentation of the reason for
exemption. ’

5.2. Use of prescribed forms. Any employer subject to the act and required to subseribe and pay premium
taxes to the division for the protection of its employees, as provided in W. Va. Code, §23-2-1 et seq., must use the
form or forms designated by the division to subseribe for coverage. All information required by the form or forms
must be supplied tc the division in accordance with the directions contained on the form or forms and the provisions
of this rule. .

5.3. Foreign corporations: certificate of authority. Upon application for workers' compensation coverage
and prior to work being performed in this state by any employee, a foreign corporation must provide a cartified copy
of izs certificate of authority from the secretary of state of West Virginia and certified copy of its business registration
certificate issued by the tax commissioner under the provisions of chapter eleven of the West Virginia Code
authorizing the employer to do business in this state. All other foreign empiovers must provide a certified copy of its
business registration certificate issued by the tax commissioner under the provisions of chepter eleven of the West
Virginia Code. _

5.3.a, If the employer is exempt under the corporations law of West Virginia from obtaining a
certificate of authority, the employer must provide a ceniificate of exemption issued by the secretary of state. In case
of delay in issuance of either certificate, upon acceptable application without the certificate, the emplover may
subscribe provisicnally. Provisional subscription and effective date of coverage shall ke veoid and of no effect from
the first day of provisional subscription if the employer fails to file the certificate within sixty (60) days of the date
the employer's application for coverage isreceived. The employer has no right to notice of the act of voiding upon its
failure to file the certificate.

34, Business registration certificate. Upon application for workers' compensation coverage and prior to the
conduct of any business activity being performed in this state by any emplovee, all applicants must provida a copy of
the business registration certificate {ssued by the tax cemmissioner pursuant to chapter eleven of the West Virginia
Code. .

5.5. Application. When the duly executed application form or forms have been retumed to the division
with a check for the required deposit, the employer shall be required to provide the division with any additional or
relevant information. The information requested may include, but is not limited t0, audited financial staternents, as
well as any other information necessary to assess the risk being insured. Upon receipt of the application the division
shall send notice to the employer of provisional coverage, including provisional classificarion. Once satisfled that all
requirements have been met, the division shall promptly send the emplover a notice of the acceptance of his
application. The notice shall state the date of such acceptance, which shall be midnight following the day of receipt
of all such forms and the satisfaction of all such requirements. The date of acceptance and beginning date of the
employer's coverage shall be the same date.

3.5.a. _An employer may be allowed a grace period from the division's imposition of menetary
penalties resulting from non-compliance with the Act for the first thimy (30) days from and including the date of
employment of any emplovee. [f the employer files an acceprable application for coverage and pays an adequate
premium tex deposit within thirty (30) days from the first date of employment. the emplover may avoid the
imposition of interest on overdue payvments, penalyy premium rate, late reporting or payment penalty or other
monetary penalties which may be imposed under law by the division. However, the provisions of W, Va, Cede, §23-
2-8, regarding civil liability for the injury or death of an employee, are not affected or altered by provision for such
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grace period. Furthermore. according to the exception set forth in the last sentence of W. Va. Code, §23-2-1(h),
regarding coverage of sole preprietors, partners and corporate officers, notwithstanding the provision for a grace
period from the imposition of certain other stated penalties, no sole proprietor, parter or corporate officer who may
be lawfully elected out of mandatory coverage under subsections (g) and (h} of W. Va. Code §23-2-1, may be
atforded any benefirs of coverage if injured witkin such thirty day grace period or thereafter until actual subscription
oceurs through application for coverage prior to the date of injury of such person.

Such an individual or individuals who exercise ownership and control of an employing entity shall fully
disclose the identities of all other entities for which they have or continue to exercise ownership and control.

5.5b. In circumsrances where an individual or individuals exercise ownership and control over the
emploving entity that has made application for coverage under these provisions and where such individual or
individuals exercise ownership and control over another business entity or entities thart is in default, as defined by the
provisions of West Virginia Code, §23-2-5, then such applicant shzll be denied coverage under the provisions of this
rule until the applicant submits proof that such default has been corrected to the satisfaction of the division.

A. The division shall notify by certified maii each employing eatity which has been
denied coverage under the provisions of this rule. Such notice shall contain the reasons for the denial.

3.5.c. The employer's application and the required financial statements must be signed and swom
to by the president alone or appropriate vice-president and secretary or assistant secratary of the employer, parent or
other refated business if the emplover, parent, or related business is a corporation or limited corporation; or, by all of
the parmers if the emplover, parent or relaied business is a partnership; or, by all of the general parmers if the
emplover, parent or related business is a limited parmership. or, by all the members if the emplover, parent, or related
business is a limited liability company; or, by the owner if the employer, parent or related business is neither a
corporation, limited corporation, partnership, limited liabiliry company, nor {imited parmership.

5.5.d. Any employer applying for coverage subsequent to the beginning of operations is required
to notify or disclose to the division any and all injuries which have cccurred prior to the date of such application or
provide an affimmative statement that no injuries have occurred. The division may assess the risks and costs of such
injuties at any time for determinations made under the provisions of this rule,

5.6. Evaluations. In reviewing an emplover’s application for coverage, the division shall make such
evaluations. assessments and determinations necessary to carry out the provisions of this rule and the Act.

§83-9-6. Employees covered: emplovers required to subscribe; coverage elections; assignment.

6.1. General. An employer's subscription for workers' compensation coverage must cover all of its
empioyeass who are mandated coverage and benefits by law,

6.1.a. Independent contractor. Independent contractors are not considered to be employees. The
division shall consider the following factors in its determination of whether an individual is an independent
confractor.

A, Such individual has been and will continue to be free from control or direction aver
the performance of such services, both under the contract of service and in fact.

B. Such individual has not received anyv form of training either by requiring an
experienced emplovee to work with the worker, by correspending with the worker, by requiring the worker to attend
meetings, or by using other methods.

10




C. Significant integration of the workers’ services into the business operations of the
person or persons for whom the services are performed does not exist.

D. Such individual does not perform services personally.

E. The person or persons for whom the services are performed do not hire, supervise and
pay assistants for the service provider.

F. A continuing relationship, where work performed is frequently recurring even in
irreguiar intervals, between the worker and the person or persens for whom the services are performed does not exist.

G. The person or persons for whom work is performed have not established se: hours for
the service provider.

H. Such person does not devote substantially full time to the business of the person or
persons for whom the services are performed.

. The work performed by such individual does not aceur on the premises of the person
or persons for whom the services are performed. And, the person or persons for whom the work is performed do not
have the right to compel the service provider to avel a designated route, to canvas a territery within a certain time,
or to work at specific places. '

J. The person or persons for whom services are performed do not exercise or retain the
right to control the order or sequence of work performed or establish routines and schedules.

K. Such person is not required to submit regular or written reports to the person or
persons for whom the services are performed.

L. Payments for the services performed do not occur on an hourly, weekly, monthly or
some other regular basis unless done so as only a convenient way of paying a lump sum, agreed upon as the cost of
the job.

M. Such person is not directly paid for business and/or traveling expenses.

N. The person or persons for whom the services are performed do not furnish significant
tools, materials, and other equipment.

0. Such person has significantly invested and maintained facilities for the purposes of
performing services,

P. Such individual can realize a profit or a loss as a result of the services provided.

Q. Such individual performs more than de minimis services for a multiple of unrelated
persons or firms at the same time.

R. Such individual makes services available to the general public on a regular and
consistent basis. : S




S. The person or persons for whom the services are performed do not have the right to
discharge the service provider, provided that the specifications of the contract are met.

T. Such person does not maintain the right to end the relationship with the person or
persons for whom the services are performed at anytime the service provider wishes.

6.1.b. Seasonat employers for purposes of West Virginia Code, §23-2-5(2)(3), shall be determined
by the division on a case-by-case basis. Each employer requesting "seasonal employer” status shall demonstrate to
the division the seasonal nature of its employment over a two-year minimum period. The employer requesting
"seasonal employer" status shall petition the division sixty (60) days prior to the beginning of the coverage period for
which such status is requested.

6.2...Electicns to not provide coverage. Certain employers may elect not to provide coverage o cerain
individuals deemed employees within the meaning of the Act, as follows:

6.2.a. An employer, which is a subchapter S corporation under the Internal Revenue Code, of
employees, who are officers of and stockholders in the subchapter S corporation;

6.2.b. An employer, which is a sole proprictorship, of an emplovee, who is the owner of the sole
proprietorship;

6.2.c. Anemployer. which is a partnership, of employvees, who are members of such parmership;

6.2.d. An emplover, which is a corporation or association, of employees, who are corporate
officers or members of the board of directors of the association or corporation. Such officers shall consist of:

A, A president, a vice president, a secretary, and a treasurer, each of whom shall be
elected by a board of directors at such time and in such manner as prescribed by its bylaws, and

B. Such other officers and assistant officers not enumerated in 6.2.d.A. of this rule may
not be ¢elected out of coverage by ar employer if such emplovee:

(a) Is engaged in a dual capacity of having duties and responsibilitiss for work
ordinarily performed by an officer and also having duties and work ordinarily performed by a worker, administrator,
or employee who is not an officer;

{b) Is ordinarily engaged in performing the duties of a worker, an administrator,
or an employee who is not an officer and receives pay therefore in the capacity of an employee; or

(c) Is engaged in an employment palpably separate and distinet from his or her
official duties as an officer of the association or corporation: and

6.2.e. Anemployer, which is a limited liability company, as defined under the provisions of West
Virginia Code §31-1A-1, et seq., of employees, who are managers and members of the limited [iability company.

A, Such managers and members of the limited liability company may not be elected out
of coverage by an emplover if such employee:




{a) Is engaged in a dual capacity of having duties and responsibilities for work
ordinarily performed by a manager and alse having duties and work ordinarily performed by a werker, administrator,
or emplovee who Is not a manager;

(b) Is ordinarily engaged in performing the duties of a worker, an administrator,
or an employee who Is not a manager and receives pay therefore in the capacity of an employee; or

(c) Is engaged in an employment palpably separate and distinct from his or her
official duties as a manager of the limited liability company.

6.3. Manner of notification. In the event of an election under subsection 6.2 of this rule, the employer shall
serve upon the division written notice naming the posiiions not to be covered and the names and social security
numbers of the persons occupying those positions, and shall not include such "employee's” gross wages for premium
purposes in futurg payreli reports. Such partner, member/manager, proprietor or cerporate or executive officer shall
not be deemed an employee within the meaning of the Act after such notice has been served.

6.3.a. Elections not to be covered made under subsection 6.2 of this rule are effective for the next
coverage pericd and each coverage period thereafter without subsequen: election.

6.3.b. Elections not to be covered are valid only for the persons named in the written notice to the
division. Such an election is not valid for any person who may later hold the same position, office or title until an
amendment to the election is made in accordance with this rule.

6.3.c. Amendments to an election may be made only for the purpose of:

A. Changing the named person for any office or position previously reported on the
election; or

B. Making an election for persons who were not previously emploved as a sole
proprietor, partner, officer, or member of the board of directors on the date the election was made; or

C. Making an election upon application to become a subscriber to workers' compensation
coverage; or

D. Adding a person who has previously elected not to be covered under the provisions of
subsection 6.2 of this rule if the division receives written notification sixty (60) days prior to the coverage period in
which coverage is sought. [f written notification is not received by the division sixty (60) days prior to the coverage
period in which coverage is sought, then coverage shall not be extended to such person requesting coverage
beginning that coverage period. The written notification shall clearly identify the coverage period in which coverage
is sought to begin.

6.3.d. Amendments to the annual election may not be made in circumstances where a named
emplovee has cnly changed corporate offices during the course of a coverage period.

6.4, If an emplover has not subscribed 10 the compensation fund even though it is obligated to do so under
the Act, then any partner, proprietor or corporate or executive officer shall not be covered by the Act and shall not
receive the benefits of the Act,




6.3. Election to provide coverage. An employer may elect to provide coverage for employees who are
exempt from the mandatory coverage provisions of West Virginia Code, §23-2-1 & -1a. An employer may elect
coverage for its employees if it employs;

6.5.a. Emplovees engaged in domestic services; or
6.5.b. Five (5) or fewer full-time employees in agricultural service; or
6.5.c. Employees without the state except in casss of temporary employment without this state; or

6.5.d. Not more than three (3) emplovees and the period of emplovment is temporary, ntermirtent
and sporadic in nature and does not exceed ten (10) calendar days in any calendar quarter; or

6.5.e. Employees of a church; or

6.5.f. Employees engaged in organized professional sports activities, including trainers and
jockeys engaged in thoroughbred horse racing; or )

6.3.g. Employees of volunteer rescue squads or volunteer police auxiliary units crganized under
the auspices of a county commission, municipality, or other government entity or political subdivision; or, area or
regional emergency medical services boards of directors in furtherance of the purposes of the emergency medical
services act of W. Va. Code, §16-4C-1 et seq.: Provided, That should any of the emplovers described in 6.5.g. have
paid emplovees. then to the extent of those paid employess the employer must subseribe to and pay premium taxes
into the workers' compensation fund based upon the gross wages of the paid employees.

6.6. Emplovees who are the subject of a default employer's voluntary election to provide them the benefits
afforded by subscription to the compensation fund shall have such protection terminated at the time of their
emplover's default.

6.7. Manner of notification. In the event of an election under subsection 6.5 of this rule, the employer shall
report and include such employee's gross wages for premium fax purposes in required payroll reports.

6.8. Election by foreign businesses. Foreign employers whose employment in this state is to be for a
definite or limited period less than ninery (80) days may choose to subscribe and pay into the workers' compensation
fund the premium taxes provided under the Act.

6.8.2. Such an emplover shall make application for coverage in the manner provided by this rule
and the Act.

6.8.b. Such an emplover shall furnish a statement to the division under oath showing the probable
length of time the employment will continue {n this siate, the character of the work, an estimate of the monthly
payroll and any other information which may be required by the division.

6.9. Extra-Territorial coverage.

6.9.a. The entire gross wages of emplovees, whose contracts of hire have been consummated
within the borders of West Virginia, whose emplovment involves activities both within and without the borders of
West Virginia. and where the supervising office of the employer is located in West Virginia, shall be included in the
payroll report. )




6.9.b. The remuneration of employees of other than West Virginia emplovers, who have entered
into a contract of employment outside of West Virginia to perform transitory services in interstate commerce only,
both within and outside the boundaries of West Virginia, shall not be included in the payroll report.

6.9.c. The workers’ compensation division respects the extra-territorial right of the workers’
compensation insurance coverage of an out-of-state employer for his regular employees, whose conmracts of hire have
been consummated in some state other than West Virginia, while performing work in the state of West Virginia for a
temporary period not to exceed ninety (90) days. Employees whose contracts of hire are consummated at a jcb site in
West Virginia or employees who have been hired to work specifically in West Virginia must be protected for
workers’ compensation insurance under the West Virginia workers’ compensation fund.

5.9.d. Where there is a conflict with respect to the application of the workers’ compensation law,
the provisions of West Virginia Code, 23-2-1¢, apply. The employer requesting coverage under such provisions shall
supply the names and social security numbers of each employee sought to be coverad under such provisicns.

6.10. Clergy. Whenever there are churches in a circuit which empley one individual clergyman and the
payments to such clergyman from such churches constitute his or her fall salarv, such circuit or group of churches
may elect to be considered a single employer for the purpese of premium payment and reporting to the division.

6.11. Limited partner. A "limited partner" as defined and provided by the Uniform Limited Parmership Act
(§§47-9-1 et seq., W, Va. Code)} is not an employee of an employer which is a limited partriership subject to the
mandatory or elective provisions of the Act, unless that person is employed in the service of the limited parmership
for the purpese of carrying on the industry, business, service or work in whick it is engaged.

6.12. Investors, A person who is solely an investor and who does not participate in the direction,
administration, or control of a business or venture and its activities or Investments is not an employee of an employver
subject to the mandatory or elective provisions of the Act, unless that person is employed in the service of the
business or venture for the purpose of carrying on the industry, business, service or work in which it is engaged,

6.13. Members. A “member” as defined and provided by the West Virginia Limited Liability Company
Act (W, Va. Code, §§31-1A-1, et s2q.) is not an employee of an emplover which is a limited liabilicy company
subject 1o the mandatory or elective provisions of the Act, unless that person is emploved in the service of the limited
liability company for the purpose of carrying on the industry, business, service or work in which it is engaged.

6.14. Assignment. The division has the authority to assign at any time an emplover to any workers’
compensation insurance plan offered under the provisions of this rule,

6.15. Correspondence. All correspondence to the division from an employer or its representative shail
contain the empioyer's policy number as well as the employer’s federal employer identification number,

§85-9-7. Ratemaking

7.1 Exposure base. Premium taxes shall be based on the total gross wages paid or payable to empiovees
covered by the Act. In accordance with the provisions of 7.2, the compensation programs performance council
may provide for a different exposure base consistent with the definition of remuneration or such other exposure
base as it may determine. e

7.l.a. Except as modified by the compensation programs performance council undsr the
provisions of 7.2, “gross wages” means all wages paid to employees, whether payable in money or other valuable
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consideration, and shall include salaries, bonuses, commissions, profit sharing, and the reasonable money value of
board, rent, housing, lodging ard other goods and services.

7.2. Determinations. The compensation programs performance council shall have the authority to make
the fellowing determination or determinations at any time and from time to time in accordance with the
procedures set out in subsection 7.3 of this rule. Such determminations shall be consistent with the duty of the
compensation programs performance council to fix and maintain the lowest possible rates of premium taxes
consistent with the maintenance of a solvent workers’ compensation fund and the reduction of any defieit that
may exist in such fund and in keeping with their fiduciary obligation to the fund.

7.2.a. Classify into classes the employers subject to the Act.
7.2.b. Restructure ¢lasses and create or eliminate classes.

7.2.¢c. Preparz a premium tax rate schedule which shall specify the base rate for each
classification.

7.2.d. Adjust the premium tax rate schedule in whole or in part.

7.2.e. Determine the expected loss rate to be used in calculating expected losses which are usad
1o derive the experience modification factor.

7.2.f. Derermine the method for limiting losses in the experience modification factor formala or
determine that all losses be used in the experience modification factor formula.

7.2.¢. Determine the methodology of calculating the experience modification factor and the
credibility assigried 1o the emplover’s loss exposure.

7.2.h. Employ various methodologies, such as accident year losses in the calculation of base
rates and experience modification factors,

2.0, Using claims costs incurred (both awarded and incurred but not reported) as the basis,
determine the methodology for the calculation of the second injury assessment, the methodology for assessment
of administrative costs. the methodelogy to assess deficit reduction costs, and such other costs pertinent to the
determination of required reveanues. -

7.2.j. Determine a rating plan for adverse risk employers.
7.2.k. Determine the estimared future return on investment.

7.2.1. Determine the amount of premium tax which is assessed to reduce any deficit that may
exist in the workers® compensation fund.

7.2.m. Determine the annual statement components and the time frames for distributing the
annual statement.

7.2.n. Determine such other matters as the compensation programs performance council deems
appropriate in the exercise of its ratemaking authority,




The division shall make the necessary expenditures to obtain technical assistance and statistical
information or such other necessary information to assist the compensation programs performance council in the
determinations to be made under this subsection,

7.53. Procedures for determinations. Determinations made by the compensation programs performance
council under the provisions of subsection 7.2, shail be made in the foilowing manner,

7.3.a. The compensation programs performance council shall make any determination or
determinations at a public meeting or mestings held in accordance with the provisions of §5C.S.R.14, “Procedural
Rules for the Compensation Programs Performance Counéil.”

7.3.b. Such determinations shzll be filed with the office of the secretary of state for publication
in the state register pursuant to the provisions of W.Va, Code, §29A-2-1 et seq.

7.3.c. Such determinations shall be filed with the office of the secretary of state at least thiry
(30) days prior to the first day of the quarter in which the determination or determinations become effective.,

7.4, Computation of standard premium tax. The premium tax assessed to each emplover shall be
calculated by multiplying the number of exposure uniis, the specific base rate for the employer’s class, and the
experience modification factor (EMF).

Exposure Units x Base Rate x EMF = Standard Premium Tax

Arn employer meeting the criteria in subsuction 7.4.b shall be experienced rated. An employer who is not eligible
for experience rating shall have an EMF of one and shail be referred to as a base rated employer.

7.4.2. Computation of standard premium tax ; base rated employer.

Example. Employer A has 320,000 of payrell. Emplover A's class rate is 85 per $100 of
pavroll. Employers A’s exposure units are calculated:

Total Payroll — Payroll Unit = Exposure Units
S20.000 + 510G = 200 Exposure Units

Emplover A’s premium tax assessed at the base rate is calculated:

Exposurz Units x Base Rate x EMF = Standard Premium Tax

200 - X35 . x I = 51000

7.4.b. Computation of standard premium tax: experienced rated emplover. The workers’
compensation division recognizes the existence of variability among the employers within each premium tax
class. The division shall determine standard premium taxes for eligible emplovers by utilizing experience
modification factors calculated in accordance with the following methodelogy and principles.
7.4.b.A. Eligivility. To be eligible for experience rating, an employer:

(1) Shall have had an account with the division for the full experience period.
{2) Shall have $1,500 in ** expected losses™ as defined under subparagraph 7.4.4.B,
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7.4.c. Experience pericd. The experience period used to determine experience modification
factors shall be the three fiscal years prior to the fiscal vear during which the annual rate caleulations are made.
For example, the experience period used to determine the experience modification factor for the fiscal vear ending
June 30, 1997, shall be the fiscal years ending June 30, 1993, June 30, 1994, and June 30, 1993,

7.4.4d. Caleulation of experience modification factor. The experience modification factor shall
be calculated in accordance with the following formula.

M={AExC+(1-O)+(LxC)
Where,

A is the actual reporied loss;
E is the expected losses;

C is the credibility facror; and
L is the loss elimination ratio.

A.“A” or  actual reported losses” means paid losses plus case reserves incurred on a
fiscal vear basis,
B. “E™ or ¥ expected losses” means the result generated by transferring the selected

incurred loss development factor into an implied percentage of reported losses and applying it to the expected
ultirnate losses (loss cost multiplied by exposure).

C. “C” or “credibility” means the resulit calculared as a function of the expected losses
over the previous three years.

D. *L” or “loss elimination ratio”™ means the calculation used to offset (on average) the
impact of limiting the losses to the maximum single loss. In order to minimize the impact of infrequent high
severity claims, a maximum at which claim occurrences are capped will be based on the following formula:

Almax}=Sx{EC)
Where,

A(max) is the maximum single reporred loss;
E is the expected loss;

C is the credibility factor; and

S is the swing factor.

E. “8" or “swing factor” is a cap on the increase of the experience modification factor
resulting from a single occurrence. The swing factor may fluctuate by class and will be determined in accordance
with subsection 7.2 and 7.3 of this rule.

7.4.e. Computation of standard premium axes.




Example, Employer B has $20,000 of payroll. Employer B's class rate is S5 per $100 of
payroll. Employer B’s experience modification factor is 1.25. Emplover B's standard premium tax is calculated
as follows:

Total Payroll — Payroll Unit = Exposure Units
320,000 + %100 =200

Exposure Units x Base Rate x EMF = Standard Premium Tax
200 x 385 x 1.25 = 31250

7.5. Premium tax surcharges and credits. The division shall 2pply any applicable surcharge or credit to
an employer’s premium tax as determined under the provisions of this rule and in accordance with the following
formula:

Exposure Units X Base Rate x EMF x ([ + Premivm Tax Surcharge) or (! + Premium Tax Credit) = Premium Tax

If employer B as described in section 7.4.e has a premium tax surcharge of +30%, emplover B’s
premium fax is calculated as follows:

Exposure Units x Base Rate x EMF x (1 + Premium Tax Surcharge) = Premium Tax
200 X %35 x L23 x(1+ 30 ) = 31625

If employer B as described in section 7.4.¢ has a premium tax credit of -30%, employer B’s premium tax
is calculated as follows:

Exposure Units x Base Rate x EMF x (1 + Premium Tax Credit) = Premium Tax

200 X 35 x 125 x(l+ {=.30} Y= 5873

7.6. Annual statement. The division shall provide to each employer consisient with the determination
under 7.2 and employer’s statement detailing the activity in the employer’s account for that coverage period. The
employer’s statement shall include, but not be limited to, the following:

7.6.2. The name of each of the employer’s emplovees for whom costs were incurred during the
calendar year and the amount of such costs paid during the period covered by the emplover’s statement;

7.6.b. Individual experience modification factor determination information and the effect of
such application of the experience modification factor on the premium tax; and

7.6.c. Amounts calculated to fund the deficit and provide for administrative costs of the
division.

7.7. Notification. The division shall notify every emplover whose premium tax is affected under the
provisions of section seven (§85-9-7) of this rule. The division shall provide such notice, in accordance with the
provisions of section fifteen (§35-5-16) of this rule, to each affected employer at least thirty (30) days prior to the
period for which the rate change is applicable.




§85-9-8. Guaranteed cost plan,

8.1. Description. Emplovers who subscribe to the gnaranteed cost plan are afforded coverage as required
by the Act. Coverage includes insurance for ail covered losses for a calculated premium tax. Such premium tax
includes contributions for the retirement of any deficit and the costs of administration of the Fund.

8.2. Eligibility. All employers shall be eligible for and assigned to the guaranteed cost plan with the
following exceprions:
(1) Emplovers who qualify for and are granted an alternative plan under the provisions of this
rule: and
(2) Employers who are required by the division to enroll In an alternative plan under the
provisions of this rule.

8.3. Evalvaticn. The purpose of the division’s evaluation is to assess the risk of the emplover and
determine the proper classification and premium tax for the emplover. The division shall review and evaluate each
application received as part of the registration and application process under the provisions of section five of this rule.
The division shall review such forms 1o evaluate the accuracy and completeness of information, correcmess of
classification information, payroll reports and deposits, and such other materials deemed necessary by the division.
As part of the evaluation. the division may require payroll and classification audits, as well as loss prevention
inspections, to more accurately assess risk and charge appropriate premium taxes.

8.4, Classification of employer operations. The division shall classify every employer according to the risk
of their aperations and in accordance with the classification schedule determined under the provisions of section
seven of this rule.

8.5. Assignment of premium rates. Under the applicable provisions of this ruls, the division shall assign to
each employer a base rate of premium tax or 2 merit rate of premium tax.

8.6, Cngoing awthority. The division shall maintain the authority to review and reevaluate all information
and actions related to the emplover’s guaranteed cost plan from time to time and at any time as the division
determiines. :

8.7. Compliance. Anemployer who subscribes or is assigned to the guaranteed cost program shall comply
with all applicable provisions of this rule. An emplover failing to provide information necessary to the assessment of
risk within the time frame requested by the division may be assigned to the adverse risk plan. Should such

assignment be made, no refunds will be made upon subseguent provision of the information.

§85-9-9, Deductibles. }

9.1. Description.” The deductible plan requires employers to pay the costs of a claim or ¢laims up to a
spacified limit in return for receiving a discount on premium tax liability. The deductible plan is a loss sensitive
plan which shows immediate results to an employer and places emphasis on safety and aceident prevention in the
workplace.

9.2.. Election. [f the division determines an employer meets the financial responsibility requirements and
procedural requirements set forth in this rule. an employer may elect coverage under a deduetible plan
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9.3. Eligibility. Coverage undar a deductible plan is available to employers who request such coverage
and satisty all of the following eligibility requirements.

9.3.a. The emplover must be in good standing as defined by this rule.

9.3.b. The employer must meet such standards of financial strength and stability to show
evidence of its ability 1o cover all costs of the deductible plan.

9.3.c. The employer must fulfill requests of the division for required security.

9.5.d. The employer must not have been in default during the three vears prior to the
application for coverage under a deductible plan.

9.3.e. The emplover cannot have entered into a reinstatement agreement for pavment of
premium taxes due the division for the five rating years preceding the beginning date of the deductible policy
vear.

§.3.f. The employer must be in active status on the first day of the policy vear.
9.3.g. The employer must have a minimum of three year's experience.

9.3h. The employer must be in compliance with all other elements of the workers'
compensation Act.

0.3.i, An emplover requesting a deductible plan must have a 1ax liability rating of A or B.

9.4, Application.

9.d.a. An employer may apply for coverage under a deductible plan by filing with the division
an application for the deductible plan in the form prescribed by the division. The application must be completed
in its entirery, including but not limited to the selection of a deductible amount. The absence of pertinent
information will result in the application being rejected.

9.4.b. A disclosure of the emplover's management and financial structures, notice of the type of
security the employer intends to obtain to secure the deductible plan risk, and the employer's financial statements
for the three (3) fiscal years preceding the date of application must be artached to the application. The division
may require audited financial statements.

A, The emplover's application and the required financial statements must be signed
and sworn to by the president alone or the vice-president and secietary or assistant secretary of the employer,
parent or rzlated business if the emplover, parent or related business is a corporation or limited corporation; or, by
all of the partners if the emplover, parent or related business is a partnership; or, by all of the general partmers if
the employer is a limitzed partnership; or, by all the members if the emplover, parent, or related business is a
limited liability company; or, by the owner if the employer is neither a2 corporation, limited corporation,
partnership, limited {iability company, nor limited partnership,

B. If an emplover does not have audited financial starements for the thrée years
preceding the date of application, the employer must submit & financial statement prepared by an outside
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accounting firm which addresses each of the three fiscal years immediately preceding the date of application or
the period for which the employer has existed, whichever is a shorter perfod. The division shall not be required to
accept unaudited financial statements,

C. In the case where the applicant is a government emplover, the criteria used to
determiine financial stability, guarantees, and security may be modified to accommodate for governmental
accounting and other issues related to a going concern. Any modifications aflowed by the division in these cases
will take into consideration the risk to the division.

9.4.c. The employer may provide the division with any additional information deemed relevant
to its financial stability. After reviewing the application and financial statements, the division may request
additional information from the employer relevant to the emplover's financial stabilicy. The applicant must
provide the requested information, '

9.4.d. The employer applying for coverage under the deductible plan shall pay to the division a
nonrefundable application processing fee at the time the application is filed. A fee schedule shall be determined
by the division according to the terms of the deductible.

9.4.e. Anemployer who applies for coverage under the deductibie plan shall apply for coverage
under this plan at least 45 days prior to the beginning of the coverage period. If the application, and security are
approved by the division, the coverage under the deductible plan will become effective on the first day of the
coverage period.

A. When application for coverage under a deductible plan is filed, the divisicn will
review the application and inform the employer if there is 2 need for additiona! information. The employer must
provide the division with the additional information in order to complete the application process. The division
will render a decision approving or disapproving the application and defining the security requirements. The
employer will have sixty (60) days from the date of notification to obtain adequate security as defined under the
provisions of this section, '

B. If the employver is unable 1o obtain adequate security, as defined by the division,
within the sixty (60} day period, the application for coverage lapses. If the employer desires to reapply, the
employer must begin the application process again and pay the nonrefundable application processing fee.

9.4.f.  Employers applying for coverage under a deductible plan must continue to make
timely premium payments under its current plan or other required payments for its workers’ compensation risk
until the deductible plan is approved by the division and the status is effectiva.

9.5. Division's review of the application for coverage under a deductible plan.

9.5.2. In reviewing the employver's application for coverage under a deductibie plan, the
division shall assess the risk being insured, including the employer's ability to meet its obligations under the Act.

§.5.b. In assessing the employer's application, the division shall review and evaluate the
financial statements filed with the application, the employer's workers' compensation loss experience, and other
information.

9.5.c. If an employer relies on the audited financial statements of its parents to bs granted
coverage under z deductible plan, then the parent company shall provide a parentai guaranty in a form acceptable
to the division.

[
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9.5.d. The division shall review each application to evaluate the accuracy and completeness of
information, correctness of classification information, payroll reports and deposits, and such other materials
deemed necessary by the division. As part of the evaluation, the division may require payment and classification
audits, as well as loss prevention inspections, to more accurately assess risk and charge appropriate premium
taxes. -

9.6. Securirty and bond.

9.6.a. A securily schedule shall be determined by the division according to the terms of the
deductible plans. The division may direct that this amount be increased or decreased in the future,

9.6.b. The emplover shall post security or bond in an amount sufficient to meet zll of its
obligations to the division, as defined by the Act and this rule, during the coverage period of the deduectible plan.
At any time that good cause exists to believe that the bond or security is no longer sufficient to meet the
employer's reasonable foreseeable obligations, the division shall require the employer to post additional or
supplemental security or bond to meet these obligations.

9.6.c. There are several acceptable types of security and bond including, but not limited to,
oceurrence type security or bond, marketable securities, letters of credit and premiums assessed by the division to
insure such risk. The division has the discretion to find that a particular type of security or bond is acceptable.
Requirements for particular Types of security or bonds are contained in the provisions of 13.6.c.A., - C. and are
made applicable hereto.

9.6.d, Employers applving for coverage under a deductible plan must meet the security
requirements defined by the division. The amount of security required by an employer seeking coverage under a
deductible plan shail be based upon, but not be limired to, such criteria as the employer's financial strength
including excess liability insurance ané the emplovers demonstrated loss experience. A demonstrated loss
experience includes general workers’ compensation loss experience, second injury reserve loss experience and
catastrophe reserve loss experience.

9.6.e. Each employer who obtains coverage under a deductible plan shall annually file a
renewal application to continue the privilege of insurance under a deductible plar. Such an application shall be
filed in accordance with the provisions of this rule in subsection 9.4 in the form supplied by the division. At the
time the application for continuation of the privilege is filed, or sooner as an individual case may require, the
division shall review the employer’s current financial status and security requirements. The division will notify
the employer of the results of an annual review, if a review is performed.

If the division determines that the security requires adjustment in light of the empioyer's current financial
status, the division may adjust the security requirements. The division shall utilize the review procedure set forth
in this section to make the security requirement determination.

A, If'the division determines that an emplover who obtains coverage under deductible
plan has insufficient security or bond, the division shall enter an order directing the employer to increase its
securities or bonds by the amount needed to reach the adequate and sufficient leve! for all time perieds originally
intended to be covered by the inadequare or insufficient security or bond. An inadequate or failed security or
bond includes, but is not limited to instances where the entity behind the security or bond is no longer a viable
entity or, for whatever reason, can no longer meet its obligations,




The division shall provide a reasonable amount of time for the employer to obtzain the increased or added
security or bond; however. the period shall not exceed ninety (90) days from the date of the division’s order. The
increased security or bond must meet the requirements set forth in subsection 9.6 of this rule,

B. The emplover's failure 1o obtain additional bond or security, as required by the
division, may result in a revocation of the privilege of obtaining coverage under a deductible pian and termination
of the emplover's deductible plan, the reassignment of the employer to another workers' compensation insurance
plan, and/or the imposition of additional premiums to insure against such risk. The division shall issue a notice
specifving the effective date of anyv such action or actions.

C. Ifthe division has not already determined that a decreased adjustrnent is merited, an
emplover may file a written petition with the division for a downward adjustment of its security requirements for
purposes of coverage under a deductible plan. The division may request additional information from the
employer, 2s it considers necessary. The division shall render a written decision on the petition within ninety (90)
days of receipt of the petition, and if it'is granted, the division shall set forth the terms for the new security
requirements in the written decision. '

6.6.f. The division may develop a sliding scale to determine the amount of security required to
obtain coverage under & deductible plan.

8.7. Initial compuiation.

9.7.a. In accordance with the provisions of subsections 7.2 and 7.3, the commissioner and the
compensation programs performance council shall make the following determinations regarding deductible plans:

{1y The composition of emplover hazard groups;

(2) The number of employer hazard groups;

(3) The premium range categories;

(4} The premium tax discount for each classification; and
(5) The size of the deductible.

9.7.b. The detarminations shall be reduced to a table or tables to assist in the calculation of
premium tax. .

9.7.c. The premium tax amount payable by an employer subscribing to the deductible plan shall
be a function of the table or tables in 9.7.b and the employer's standard premium tax.

9.7.d. All deductible contracts enterad berween the division and employers shall be in the form
of reimbursable deductibles, The division shall pay all costs of the claim or claims and seek relmbursement from
the employer by the issuance of a pay order payable to the division. All incurred costs shall be utilized to
determine the emplover's experience modification factor nofwithstanding the employer's payment of deductible

amounts. - © - - _. z

9.8. Maintaining deductible plan status.




9.8.a2. Each employer who obtains coverage under a deductible plan shall annually file a
renewal application to continue the privilege of obtaining coverage under a deductible plan. The renewal
application shall be in a form prescribed by the division and shall be accompanied by all application materials
required under the provisions of subsection 9.4,

The employer must provide the application to the division at least forry-five (45) days prior to the
expiration of the coverage period. The empioyer status as a subscriber to a deductible plan shall continue on a
year-to-vear basis so long as the employer continues to maintain the requisite financial standing and continues to
satisfy the other requirements imposed by the Act, this rule, any other pertinent rule, and any order of the
division. If necessary, in order to ascertain whether the emplover has met and can continue to meet all of the
requirements and obligaticns for maintaining deductibie plan status, the division may conduct an audit of all
accounting records, books, records, papers, and documents of the emplover,

9.8.b. The division may suspend or terminate an employer's deductible plan staws if the
emplover fails at any time to comply with the requirements of the Act, this rule, any other pertinent rule, or any
order of the division. The division shall provide the employer with written notice of the suspension or
termination. Suspension or termination’shall take effect even with the date of notice.

9.9. Transfers and terminations. Transfers of business assets as well as successor business obligations
are provided for in W. Va. Code, §8§23-2-14, 23-2-15 and section seventeen of this rule.

8.2.a. An employer may not voluntarily terminate a deductible plan during the coverage period.

9.9.b. The division will review the employer's security and bond requirements and make an
appropriate adjusiment to the requirements, as set forth in this rule.

9.9.c. Depending on the nature of the modification of business, the division may require the
employer to pay a fee. The fee is assessed to offset the cost incurred to perform any reviews, including actuarial
reviews, to determine any new or additional exposure which the modification may cause.

9.9.d. If the modification causes an employer to no longer qualify for the privilege of obtaining
coverage under a deductible plan, the division shall have the authority to revoke the deductible plan status due to
changes arising from the medification of business, Settlement of estimatad liabiliry at the time of revocation shall
be determined by the division.

9.10. Administrative reports and fees.

9.10.a.  An employer who obtains coverage under a deductible plan acknowledges its
obligations to continue 1o make all payments and make all reports required by the Act or by the rules adoptad by
the division.

$85-9-10. Group retrospective rating plan.
10.1. Description. The division shall offer a plan for workers’ compensation coverage to groups of

emplovers. The premium tax for this plan will be determined and adjusted pericdically according to the group
retrospective rating plan desceribed herein.




10.2. Eligibility. In establishing a greup for group rating purposes, the sponsoring group organization or
individual employers in the group must satisfy all of the foliowing requirements:

[0.2.a. All of the employers within the group must be members of the sponsoring organization.
The sponscring organization must have been in existence for at least two years prior to the last date upon which
the group's application for coverage is filed with the division.

10.2.b. The division shall require the organization to document its purpose by its charter, by-
laws, or other evidence. The sponsoring organization shall have duly elected officers. So long as all of the other
criteria of this rule are satisfied, a parent corporation may be a sponsoring organization and, if it qualifies under
the criteria of this rule, a member of a group of its subsidiary corporations for group rating purposes.

10.2.c. The empioyers in the organization must be in the same classification code. A
sponsoring organization may sponsor more than one group.

10.2.d. The group of employers must consist of at least two individual risk members and the
aggregate workers' compensation premiums of the members are, as determined by the division, expectad to
exceed $500,000 dollars during the coverage period.

16.2.e. The formation and operation of the group program in the organization must
substantially improve accident prevention and claims handiing for the employers in the group, The division shall
require the group to document its plan or program for these purposes and have the plan or program approved by
the division. Groups reapplving annually for group coverage shall document and submit the results of prier
programs, -

10.2.f, Each employer seeking to earoll in a group for workers' compensation coverage must
have active workers' compensation coverage according to the following standards:

A, Unless a dispute of the obligation has been lodged by the application deadline, the
employer must be current on any and ali payments, premiums, administrative costs, assessments, fines or monies
otherwise due to any fund administered by the workers' compensation division, including amounts due for
retrospective rating, at the time of the application deadline dare; )

B. The employer cannot be participating in a reinstatement agreement for payment of
premiums or assessment obligations at the deadline for the application for group rating;

C. The employer cannot have cumulative delinquencies in excess of fifty-nine davs
within the eighteen months preceding the application deadline date for group rating;

D. The employer must have a tax liability rating of A or B as defined by szction
fourteen of this rule; and

E. The employer must be in an active status on the first day of the coverage period for
group rating. An employer who becomes acrive and obrains coverage after the first day of the coverage peried
may not participate in group rating for that vear,

10.2.g. Al members of the group must have entered into a written agreement among
themselves, which includes at least the following: :




A, A statement setting forth their reasons for purchasing insurance under a group
retrospective rating plan;

B. A statement attesting that all members have the same classification code;

C. A formula determining how any additional premium taxes due the division or any
premium taxes returned by the division as a resuit of the operation of the group retrospective rating plan will be
allocated to each member of the group;

D. An undertaking by each member tc pay to the division its allocated share of any
additional premium taxes and to allocate responsibility if any member fails to pay its allocated share when due, so
that the group will pay, in full, any additicnal premium taxes owed the division; and

E. An undertaking to establish and maintzain a safety committee of its members to
assist all members in reducing the incidence of losses and controlling the severity of losses of the group.

10.3. Group status. Each employer who is a member of a group shall be jointly and severallv liable for
the workers’ compensation obligations of other members of that group. No employer may be a member of more
than one group for the purpese of obtaining workers' compensation coverage. Applying for more than one group
on a valid application for group rating will result in rejection of the employer from all groups for which the
emplover applied.

10.4. Representation for a group retrospective rating plan.

[0.4.2a. A group that has been established and has been accepted by the division for the purpose
of a group retrospective rating plan shall have no more than one permanent authorized repressntative for
representation of the group and the individual employers of the group before the division in anyv and all risk-
related matters pertaining to participatior in the workers' compensation fund.

10.4.b.  The selection of an authorized representative must ke made by submission of a
completed form supplied by the division, and any change or termination of the authorized representative can be
made only by a subsequent submission of the form. Only an officer of the group may sign such a form.

10.4.c. Notwithstanding the provisions of 10.4.a of this rule, an individual risk in a group may
retain the services of an attorney or other authorized representative for claims-related matters, such as
representarion ar claims hearings before the office of judges, through submission of the appropriate authorization
for representation’in such individual claim files. The division will recognize only one authorized representative
for notice and appeal purposes.

10.4.d. For an individual employer which has left & group, the individual employer may retain
an authorized representative for both claims and risk maners.

10.5. Application.

10.5.a. An zpplication for a group retrospective rating plan shall be made in 2 form provided by
the division and shall be completed in its entirety with all decumentation attached as required by the division. The
absence of pertinent information will result in the application being rejected. The application shall be signed by an
officer of the organization to which the members of the group belong, and each individual employer in the group
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shall be identified in the application and shail individuzally sign a form provided by the division indicating a desire
to be a part of the group for rating purposes and an acknowledgment of the criteria and rules for the group
retrospective rating plan, as well as an acknowledgement by each employer of its joint and several liability for the
workers' compensation obligations of other members of the group. The division may request of individual
emplovers or the group additional infermation necessary including, but not limited to financial statements, safety
and loss control inspection reports and claims reports, for the division to rule upon the application for group
coverage, Failure or refusal of the group to provide the requested information on the forms or computer formats
provided by the division shall be sufficient grounds for the division to reject the application and refuse the group's
participation in the group retrospective rating plan. Individual emplevers who zre not included on both the final
group roster and the individual emplover application by the application deadline will not be considered for the
group plan for that coverage period. All rosters, computer formats or typewrirten, must be submitted by the
application deadline.

10.5.b. Applicazions for group coverage shall be filed two fuli quarters prior te the beginning of
the coverage period.

10.5.c. An application for group rating is applicable to only one coverage peried. The group
must reapply each pericd for group coverage. Continuation of a plan for subsequent periods is subject to timely
filing of an application on a periodic basis and the meeting of eligibility requirements each period. Timeiy filing,
in this instance, means filing ninety (90) days prior to the end of a coverage period. An individual emplover
member of a continuing group who initially satisfied the homogeneous requirement of this rule shall be
disqualified from participation in the continuing group for failure to continue to satisfy such requirement.

10.5.d. Once 2 group has applied for a group retrospective rating plan, the organjzation may not
voluntarily terminate the application during the division's evaluation period. All changes to the original
application must be filed on a division form provided for the application for the group retrospective rating plan
and must be filed prior to the filing deadline. Any rescissions made must be completed in writing, signed by an
officer of the organization to which the members of the group belong, and filed prior to the filing deadline. The
group may make no changes in the application after the last day for filing the application. Any changes received
by the division after the filing deadline will not be henered. The latest application form or rescission received by
the division prior to the filing deadline will be usad in determining the premium obligation.

10,5.e. In reviewing the group’s application, if the division determines that individual
emplovers in the group do not meet the eligibility requirements for group rating, the division will notify the
individual employers and the group of this fact, and the group may continue in its application for group coverage
without the disqualified emplovers, if the group still satisfles the minimum requirements for group rating as
provided by this rule,

[0.6. Calculation of group retrospective premium tax.

10.6.2. Standard premium shall be calculated for the members of the group. Standard premium
for purposes of the group retrospecrive rating plan shall mean the aggregate premium tax of the group calculated
according to the terms of the individual employers’ applicable policies.

10.6.b. Adjustment of standard premiums on a loss sensitive basis. Standard premiums
calculated in 10.6.a shall be adjusted on the basis of actual incurred losses and rating values.

10.6.c. The compensation programs performance council shall approve any rating schedule in
accordance with the determinations provisions of section seven of this rule.
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10.6.d. Retrospective premium caleulation. The retrospective premium tax equals the sum of
the premiums for the individual policies of the employers who are members of the group. Such premiums equal
the sum of 10.6.d.E. and 10.6.d.F, below. Determine the following:

A. Incurred subject losses. In order to keep the expected total loss amount used in the
premium computation within a predierable range, each loss used in computing the final adjusted premium is
capped at an amount negotiated with the group’s representative.

B. Incurrsd subject losses multiplied by the sum of those rating values shown or the
schedule as applicable to incurred subject losses. -

C. Standard premium muliiplied by the sum of those rating values shown in the
schedule as applicable to standard premium.

D. Other charges calculated according to rating values shown in the schedule or in
other agreements between the individual group member and the division.

E.(a) The sum of 10.6.d.A, -B, -C and -D above, divided by the value in 10.6.d.E.(p)
below.

(b) One minus the sum of the assessment factors shown in the schedule.

F. Premiums identified as “Non-Subject”, after adjustment to reflect the increase or
decrease in the basis thereof from the basis as estimated at the policy’s inception.

10.6.e.A. Aggregate stop. If an aggregate stop amount is shown in the schedule, the division
will not use more than such aggregate stop amount as the incurred subject Josses in this formula for all pelicies to
which this group rating plan applies, subject o 10.6.¢,B.

B. If an aggregate stop limit is shown in the schedule, that is the maximum incurred
subject loss the division will exclude from the formula for all policies which this group rating applies because of
the application of 10.6.2.A.

10.7. Schedule of adjustments.

10.7.a. The division will calculate the first interim estimated premium eighteen (18)
months after the pian’s inception. The division will recalculate the interim estimate premium annually thereafter
until all subject losses are settled or at an earlier time by agreement with the group when a final reconciliation and
adjustment are compuzed. T '

10.7.b. Payment of additional premium to the division, or the return of premium to the
group, resulting from the caleulation or reczlculation of the adjusted premijum, shall be according to the
agreement between the division and the group.

10.8. Cancellation.
10.8.a. If, without the division’s written consent, any policy subject to the group rating
plan is cancelled, and if an aggregate stop amount calculated as a function of the standard premium is shown in

the schedule, then the division will change the way the aggregate stop amount will be calculated, as follows:
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A. The standard premiums used by the division as the basis of the aggregate
stop amotnt will be the sum of the annualized standard premiums for all policies in effect at any time during the
term {or the terms) to which this plan appiies, according to the division’s audit or the basis thereof.

10.8.b. If the division cancels any policy subject to group rating, the standard
premium for the cancelled policy will be the pro-rata share of the policy’s annual standard premiums for the
period of coverage, subject to adjustmen: on the basis of the division’s audit or reasonable estimate of the actual
premium basis during that period.

§$85-9-11. Individual retrospective rating pian
1. Description.

11.1.a, The plan may be used upon election by the emplover and acceptance by the division.
Further, the division may assign an employer to this plan.

11.1.b. This pian adjusts the premium tax on the basis of losses incurred during the period of
coverage. The intent is to charge a premium which reflects those losses. Within the principle of insurance,
retrospective rating establishes the reasonable cost of workers’ compensation coverage by using losses incurred
during the coverage period and adding the division’s expenses and other applicable charges.

11.1.c. This plan provides an incentive to the employer to control and reduce losses because the
retrospective premium will be the result of losses during the coverzge period. To the extent that the emplover
controls losses there is a reward through lower premiums.

11.1.d. The retrospective premium for a coverage period is based onr the incurred losses during
that period. Premium under the plan is the direct result of such incurred losses because the plan reflects the cost of
losses, subject to limitation, plus the division’s expenses and other applicable charges.

11.[.e. Retrospective rating is superimposed upon the standard premium.

FELILf. Table of expense ratios. As part of its determinations under the provisions of section
seven of this rule, the compensation programs performance councii may develop expense ratio tables to indicate
the total amount of the division’s administrative expenses and other applicable charges. The total amoun: for
such charges is determined by multiplving the standard premium of the risk by the factor for that size premium in
the Table of Expense Ratios.

11.2. During the course of the coverage period in which an employer subscribes to the remespective
rating plan, the employer shall pay premium taxes in the same manner and in the same amount required under the
provisions of the gnaranteed cost plan (section eight) and the provisions of the receivables management section
(section fourteen).

11.53. Election. An employer who meets the eligibility requirements of 1.4 may apply for coverage
under a retrospective rating plan,

11.4, Eligibility. Coverage under a retrospective rating plan is available to an employer if the estimated
standard premium is at least $25,000.




11.5. Application.

11.5.a. An employer may apply for coverage under a retrospective rating plan by filing with the
division an application for the retrospective rating plan in the form prescribed by the division. The application must
be completed in its entirery. The absence of pertinent information will result in the application being rejected.

11.5.b. The employer applying for coverage under the retrospective rating plan shall pay to the
division an application fee of $2,500.00 at the time the application is filed.

A. The employer’s application and the required financial statements must be signed and
swom to by the president alone or the vice-president and secretary or assistant secretary of the employer, parent or
related business if the employer, parent or related business is a corporation or limited corporation; or, by all of the
parmers if the employer, parent or reiated business is a parmership; or, by all of the general parmers if the employer is
2 limited parmership; or, by all the members if the employer, parent or related business is a limited liability
company; or, by the owner if the employer is neither a corporation, limited corporation, parmership, limited Hability
company, nor limited partnership.

11.5.c. An employer who applies for coverage under the retrospective rating plan shali apply for
coverage under this plan at least 45 days prior to the beginning of the coverage peried. [f the application is approved
by the division, the coverage under the retrospective rating plan will become effective on the first day of the coverage
period.

A. When an application for coverage under a retrospective rating plan is filed, the
division will review the application and inform the employer if there is a need for additional information. The
emplover must provide the division with the additional information in order to complete the application process. The
division will render a decision approving or disapproving the application.

11.5.d4. Employers applying for coverage under a rewrospective rating plan must continue to make
timely premium payments or other requirad payments for its workers’ compensation risk until the rewrospective rating
plan is approved by the division and the status is effective.

[1.5.e. The division shall review each application to evaluate the accuracy and completeness of
information, correctness of ¢lassification information, payroll reports and deposits, and such other materials deemed
necessary by the division. As part of the evaluation, the division may require payment and classification audits, as
well as loss prevention inspections, to more accurately assess risk and charge appropriate premium taxes.

11.6. Calculations.

11.6.a. . The retrospective premium formula. The premium for a risk subject to this plan is
determined by the following retrospective premium formula;

Retrospective premium tax =
1. Basic premium (reflecting maximum and minimum premium)
Plus

2. Converted Losses




This formula produces a remospective premium which shall be subject to the minimum
retrospective premium and the maximum retrospective premium.

11.6.b. Definitions used in the formula.

A. “Basic premium” means a portion of the standard premium. It is determined by
multiplying the standard premium by a basic premium factor. Such factors shall be based on the table of expense
ratios and the table of insurafnce charges. = .

The “Expense” portion of the basic premium is that allocation of the standard premium
intended 10 pay for the administration of the division, the retirement of any deficit, and such other charges not related

to direct claims costs. =~ - . . - .

A

The “Insurance charge” reflects the net expected converted losses for which the
refrospective premium formula will not generate additional premiums as a result of the application of minimum and
maximum premium faciors (See 11.6.b.D. and 11.6.b.E.) or per-claim loss limitations (See 11.7.a.).

B. Converted [osses are based on the incurred losses of the employer during the period of
the policy or policies to which this plan is applied. A loss conversion factor is applied to such [osses to produce the
converted losses,

C. Tha loss conversion factor covers claim adjustment expenses and the cost of the
division’s loss related services. _

D. The minimum retrospective premium is a percentage of the standard premium. It is
the least amount of premium to be paid by the employver subject to this plan. The minimum retrospective premium
factor is esfablished by agreement between the employer and the division. The basic factor varies in accordance with
the minimum premium so established.

E. The maximum retrospective premium is a percentage of the standard
premium. It {s the greatest amount of premium to be paid by the employer subject to this plan. It has the effect of
placing a limit on the impact of incurred losses on the retrospective premium. The maximum retrospective premium
factor is established by agreement between the employer and the division. The basic factor varies in accordance with
the maximum premiom so established.

11.7. Elective elements. The emplover and the division may agree thart either or both of the following
additional elective premium elements will be included in the rerospective premium formula:

1. Per-claim loss limitation;

2. Retrospective development pramium.

{1.7.a. Per-claim loss limitation. Use of this elective element is intended to avoid the possibility
that high individual losses will have too great an impact on the retrospective premium. Election of a less limitation
places a limit on the amount of incurred loss arising cut of any one claim, which will be included in the retrospective

premium formula. The basic factor will vary in accordance with the perclaim {imit so elected.

11.7.b. Retrospective development premium. The purpose of this elective-premium element is to
stabilize premium adjustments for employers subject to this plan. Retrospective development premium anticipates
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future increases in loss costs. The retrospective development premium is included only in the first three adjustments
of the retrospective premium and is not included in any later premium computations,

A. Retrospective development premium is computed as shown below:

Standard Premium x Retrospective
Development Facter x Loss Conversion Facter

B. Retrospective development factors shall be determined by the compensation programs
performance council in accordance with the provision of saction seven of this rule.
11.7.c. Calculations of eleciive elements. The remospective premium for an emplover which has
elected either or both of the additional elective premium elements is determined by the following formula:

Retrospective Premium Tax=

. Basic Premium Tax (reflecting maximum and minimum premium, and per-
¢laim loss limitation)

Plus
2. Converted Losses
Plus
3. Retrospective Development Premium

The retrospective premium shall not be less than the minimum retrospective premium nor more
than the maximum retrospective premiumn. ' '

11.8. Retrospeciive rating options. The parameters of each retrospective rating plan are subject to
agreement between the employer and the division. These include the loss conversion factor, minimum premium
factor, maximum premium factor, per-claim less limitation, and retrospective development. The basic factor is
determined in accordance with parameters so agreed upon.

In order to facilitate the use of retrospective rating, the division may issue (in tabular form) one or
rwore “plans” based on the most commonly selected sets of parameters.

11.9. Cancellation,
11.9.a. Determination of premium upcn cancellation.
A. Cancellation by the division, except for non-payment of premium.
B. Cancellation by the emplover when retiring from business provided:

{a) All work covered by the policy has been completed, or
(by All interest in any business covered by the policy has been sold, or
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: C. If the reason for the cancellation is A or B above, retrospective premium for the
canceled policy shall be computed as follows:

(a) Standard Premium: Determine the premium for the canceled policy on a
pro-rata basis. The resulting premium shall be the Standard Premium.

11.9.b. Retrospeciive Premium: The retrospective premium for the canceled policy shall be
determined by using the retrospective premium formula in this plan. Use the standard premium to establish the basic
premium and, if applicable, any retrospective development premium for the formula.

11.9.c, Exception for non-payment of premium: If the cancellation by the division is because of
non-payment of premium by the insured, the maximum retrospective premium shall be based on a standard premium
which shall be the premium for the canceled policy extended pro-rata to an annual basis.

11.9.d. Cancellation by the employer, except when retiring from business for the reasons stated
above, .

A. Determine the retrospective premium as follows:
{a} The premium for the canceled policy is to be calculated on a short rate basis.

(b) Use the retrospective premium formula in this section of the plan to
establish the retrospective premiurn as shown below:

(A) Basic premium and if applicable, excess loss premium and
retrospective development premium shall be computed by using the short rate premium above as the standard
premium,.

(B) Minimum retrospective premium shall be the short rate premium.

(C) Maximum retrospective premium shall be based on a standard
premium which shall be calculated by using the actual payroli for the period the policy was in effect, extending that
payvroll pro-raia to an annual basis and then multiplying such extended payroll by the authorized rates and experience
rating modification.

11.10. Computations.

11.10.a. First computation of rerrospective prémium. As soon as practicable after data has been
prepared in accordance with this section (losses will be valued six months after the close of the coverage period), the
first rerrospective premium computation shall be made by the division. The division shall notify the emplover and
return premium if the rewospective premium is less than premium previously paid. The employer shall pay any
premium greater than premium previousiy paid.

[f the employer and division agree, the first compuration of the retrospective premium shall be the
final adjustment of premium under this plan. In the absence of such an agreement. additional rerrospective premium
computations shall be made by the divisien in accordance with 11.10.b.

[1.10.b. Retrospective premium adjustment after first computation.




A. If the first or any other retrospective premium computation is not final, a subsequent
computation and adjustment of premium subject to this plan shall be made by the division. Losses wiil be valued
twelve (12) months after the date of valuation used in the previous computation. The procedure for such later
computations shall be the same as 11.10.a, except that premium calculations shall be based upon the latest data
available. Ifthe employer and division agree, the latest computation shall be the final retrospective premium. Unless
such an agreement has been made, the division shall continue to make such additional retrospective premium
computations at intervals of 12 months. '

B. If a subsequent computation of retrospective premium resilts in no change from the
previous computation, the division shalt notify the employer that there is no change in the premium payment and that
subsequent computations of retrospective premium will be made in accordance with 11.10.c.

11.10.¢c. Final computation of retrospective premium.

A, Subsequent computations of retrospective premium shall be issued by the division in
accordance with 11.10.b. above until both the division and employer agree that the latest computation shail be the
final retrospective premium under this plan,

B. when the employer and division have agreed to the final retrospective premium
calculation, a revision of that premium adjustment is not permitted except for clerical error.

§83-9-12. Adverse risk plan.

12,1, Description. The adverse risk plan identifies emplovers with substandard performance levels and
imposes additional premium taxes on employers assigned to this plan. The purpose of the adverse risk plan is to
encourage emplovers. by means of the imposition of a higher rate of premium tax, to adhere 1o the Act and the
rules of the division and improve their performance. A further purpose is to provide an insurance plan for those
employers with an elevated risk and whose inclusion with other employers results in an unacceptable sharing of
risk by those other emplovers.

12.2.. Identification. The division shall have the authority to identify and assign certain smployers
including self-insured employers to the adverse risk plan. Such assignment shall only take place with the approval
of the compensation programs performance council afier review and evaluation of placement criteria to determine
whether a specific employer has substandard performance levels.

12.3. Placement criteria. The division shall review and evaluate the following placement criteria in its
determinaticn of whether to recommend to the compensation programs performance council that an emplover be
included in the adverse risk plan:

(1) Whether the 2mplover's actual losses exceed the emplover's expected losses by a
factor determined in accordance with the provisions of subsection 7.2.;

(2} Whether the employer has knowingly under-reported its payroll information or
wage information required by the division; h ’ '

(3) Whether the employer has refused to provide access to its premises and/or provide

information requested by the division:
(4) Whether the employer is in defaulr;
{5) Whether the emplover has falled to maintain the proper level of premium tax

deposit:
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{6) Whether the employer is delinquent in filing and/or paying required premium taxes
more than two times in any calendar vear;

(7) When applicable, whether the emplover has failed to post the amount of surety
required by the division; ' _
(8) Whether the employer has failed to make a payment or payments to 2 medical
provider or the clajimant, as required by the applicable provisions of the West Virginia Code or rules promulgated
thereto;

{9) Whether the employer is not in compliance with any other rules or programs of the
division;

(10} Whether the emplover has been cited for failure to comply with any applicable
federal or state safety laws or regulations;

(11) Whether an individual or individuais, who exercise ownership and control over
an employer assigned or previously assigned to the adverse risk plan, exercise ownership or control over a new or
existing employer;

{12) Such other factars or criteria considered necessary by the division to adequately
assess risk or insure fairness and equity of the ratemaking system.

[2.4. The division shall consider additional factors in its determination of whether the employer meets
the placement criteria of 12.3.(1). Such facters shall include:

12.4.a. Whether the employer has been properly classified for purposes of determining
the emplover's expected losses: -.

12.4.b. Whethar the employer is engaged in a unigue employment category such that
there is no suitable classification for purpeses of determining the employer's experience modification factor;

12.4.c.  Whether the employer experienced an anomalous circumstance so as to
adversely affect the employer's actual losses; and

12.4.d. Whether the employer is paricipating in a program developed under the
provisions of W. Va. Code §23-2B-1 et seq.

2.5, Evaluation of criteria. The compensation programs performance council shali consider the criteria
of subsection 12.3, taken as a whole, in its determination of whether to assign an emplover to the adverse risk
plan.

12.6. Effect of assignment to the adverse risk plan. Placement in the adverse risk plan shall result in an
increase in the amount of premium tax paid by the employer so assigned. The amount of increase of premium tax
shall be determined in accordance with a schedule of adverse risk charges developed by the compensation
programs performance council under the provisions of subsection 7.2. The increase In premium taxes shall
include all payment pertods during which the emplover is assigned to the adverse risk plan, The amcunt of
increase in premium tax shall be over and above any other assessment of charges under the provisions of the Act,

12.7. Length of assignment. When an employer has been placed in the adverse risk plan, such
assignment shall be for a period. 10 be determined by the division considering the number and severity of
violations, not to exceed one vear. Such period may be extended for an appropriate period by the division if the
employer does not correct its actions or falls within any placement criteria developed under subsection 12.3.
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12.8. Netification. Each employer assigned to the adverse risk pian shall be notifled by the division at
least thirry (30) days prior to assignment. Such notification shall include the reasons for assignment to the plan,
the length of initial assignment to the plan, the additional percentage of premium tax or such other sums due, and
the due date of such payment,

§85-9-13. Self insurance.

13.1. Self insurance status. An emplover may become self-insured with respect to the compensation fund
and the catastrophe reserve of the surplus fund or to the compensation fund but not the catastrophe reserve of the
surplus fund, if the division determines it meets the financial responsibility requirements and procedurai requirements
set forth in W. Va. Code, §23-2-9, and in this rule.

An employer owned by or related to ancther business may have its compensation risks self~insured by the
parent or related business in lied of the employer itself being self-insured, if the relationship between the employer
and parent or related business is adequately documentad, as determined by the division, and if the parent or related
business can satisfi the requirements of the Act and this rule for both itself and for the subject emplover.

Any emplover granted the privilege of self-insurance, as to all or part of the compensation fund, shall give
security or bond in the form, of the type, and in the amount required by the division, pursuant to the Act and this rule.
Additionally, anv emplover granted the privilege of self-insurance, as to all or part of the compensation fund, shail
abide by the requirements for maintaining, modifying, or términating the self-insured status, as set forth in the Act
and this rule.

13.2. Application.

13.2.2 An employer may apply for self-insurance by filing with the division an application for
self-insurance in the form prescribed by the division. If a parent or related business is to insure the employer's
compensation risk, the relationship benwveen the employer and the parent or related business must be documented on
the application.

153.2.b. A disclosure of the emplover's management and financial structures, notice of the type of
surety the employer intends to obtain to secure the self-insurance risk, and the employer's audited financial statements
for each of the three (3) fiscal years preceding the date of application must be attached to the application, I{ a parent
or related business is to insure the emplover's compensation risk, the parent's or related business’ disclosure of
management and financial structures, and its audired financial statements for the three years preceding the dare of
application must also be attached to the application.

A. The employer's application and the reguired audited financial statements must be
signed and sworn to by the president alone or vice-president and secretary or assistant secretary of the employer,
parent or other related business if the employer, parent, or related business is a corporation or {imited corporation; or,
by all of the partners if the employer, parent or related business is a partnership; or, by all of the general parmers if
the employer, parent or related business is a timited partnecship; or, by all the members if the emplover, parent, or
refated business is a limited liabilicy company; or, by the owner if the employer, parent or related business is neither a
corporation. limited corporation, parmership, limited liabiliry company, nor limited partmership.

B. If the empleyer is a government agency, the criteria used to determine financial
stability. guaranties, and security may be modified to accemmodate for governmental accounting and other issues
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related to a going concern. Any medifications allowed by the compensation programs performance council in these
cases will take into consideration the risk to the division.

A

13.2.c. The employer may provide the division with any additional information deemed relevant
to its financial stability. After reviewing the application and audited financial statemenrs, the division may request
additional information from the employer, parent, or related business relevant to the emplover, parent. or related
business's financial stability, and the applicant must provide the requested information.

13.2d. The employer appiving for self-insurance shall pay to the division a non-refundable
application processing fee at the time each application is filed.

The application fze is 52,500.00, but may be modified by the division.

13.2.e.  An employer who is a subscriber to all or part of the West Virginia Workers'
Compensation Fund may apply at anytime to self-insure all or part of its workers' compensation risk, as set forth in
subsection 13.4 of this rule. If the application and the securify are approved by the compensation programs
performance council, the self-insurance will be effective on the first day of the quarter, following the month in which
the application was approved, but cnly if the security is effective on that date.

An employer new to the state of Wast Virginia, who has never subscribed to the compensation fund, may
apply for self~insurance at the time it registers with the division. Until self-insurance approval is grantad, the new
empioyer shail be considered to be in the guaranteed cost plan.

Al When an application for self-insurance is filed, the division will review the
application and inform the emplover ifthere is a need for additional information, pursuant 1o paragraph 13.2.c of this
rule. The emplover must provide the division with the additional information in order 1 complete the application
process. The division will complete an evaluation of the information and the emplover’s surety cheice. The division
will have a prefiminary audit of the employer’s account performed and issue to the employer a natice of the required
remittance, which shall be paid prior to further processing of the application. The division will have the "buy-out”
amounts, defined under subsection 13.3. of this rule, calculated and advise the emplover of their options. Finally, the
division will render a decision approving or disapproving the application and defining the security requirements, The
employver will then have sixty (60) days from the date of notification to obtain adequate security, as defined by the
division under subsection 13.6 of this rule. Self insurance status shall not be granted until adequate security is
effective.

B. [f the employer is unable to obtain adequate security, as defined by the division,
within the sixty (60) day period, the employer may f{ile 2 written request with the division for an extension of the
deadline, but the request must ke filed prior to the expiration of the original deadiine. The division may grant a sixty
(60) day extension if the employer nhas established good cause for the extension. If an extension is granfed, the
employer must cbtain adequate security, as defined by the division under subsection 13.6 of this rule, within the
extension period, to be effective on the first day of the quarter after approval.

13.2.f Employers applying for seif-insurance must continue to make timely premium payments
or other required pavments for its workers’ compensation risk until self-insurance status is approved by the
compensation programs performance council and the status is effective.

3.3. Reconciliation and settlement of applicant’s account.

13.3.a. The compensation programs performance council shall not grant self-insured status ander
the Act to any emplover whose record upon the books of the division shows a liability against the compensation
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fund, incurred on account of injury to or death of any of its employees, in excess of premium taxes paid by such
employer to the compensation fund, until it has paid into the compensation fund the amount of such excess liability,
including excess liability incurred on account of explosions, catastrophes or second injuries ocowrring within the state
and charged against the surplus fund. The employer must pay to the compensation fund the entire amount of the
excess liability prior to the effective date of seiftinsurance, unless the division and the emplover enter into a
repayment agreement.

The division has the authority to determine whether entering into a particutar repayment agreement will
meef the division’s fiduciary responsibility to the compensation fund and shall consider the employer's financial
stability, as reflected by its financial statements and other information of record, in making the determinaticn and in
agreeing to specific terms of repayment. The repayment term shall not exceed three years. Additicnally, the
agreement shall provide for the payment of interest on the principal which shall be calculated on the effective date of
the agreement, pursuant to W. Va. Code §23-2-13. The interest rate shall remain the same for the life of the
agreement.

13.3.b. An employer is responsible for the future costs of awards and medical benefits granted
after the effective dafe of self-insurance to its emplayees for injuries or deaths thet cccurred in any period during
which it subscribed to the compensation fund. At the time of an emplover's application for self-insured status, the
division will determine the amount of money thar is sufficient w cover the applicant's liability for the future costs of
the awards and medical expenses,

An emplover's self-insured status will not be effective uniil the employer posts security or bond in an
ameunt sufficient to cover the future liability, or pays the actual amount. The division must approve the emplover's
election,

Al The division must approve of the form, tvpe, and amount of the security or bond
before the emplover will be permitted to post security or bond to cover the cost of future liability.

(a) If the security or bond is approved by the division, the division will
transfer all of the employer's open and closed claims from the employer’s existing account to the self-insured
account. The employer shall agree to reimburse the compensation fund for any payments made in these claims on
behalf of the employer after the effective date of self-insurance except where an award was granied prior to the
effective date of self-insurance.

(b If a self-insured employer's employee is granted a permanent total
disability award pursuant to W. Va. Code §23-3-1, and the "second injury” was incurred by the emplovee during a
period of time in which the emplover was a subscriber to the compensation fund or the Second Injury Reserve of the
surplus fund, then onlyv the cost of the permanent partial disability award associated with the "second injury will be
charged to the self-insured account and all other costs associated with that permanent partial disability award which
are incurred after the date of the second injury life award will be charged to the compensation fund.

B. If the employer elects or is required by the division to pay the amount estimared
to cover the cost of future liability, this amount shall be paid prior to the effective date of self-insurance. The
emplover must pay to the division the enatire amount of the excess liability prier to the effective date of self-insurance,
unless the division and the employer enter into a repayment agreement.

The division has the authority to determine whether entering into a particular repayment agreement will
meet the fiduciary responsibility to the compensation fund and shall consider the emplover’s financial stabiliry, as
reflected by irs financial statements and other information of record, in making the determination and in agresing 1o
specific terms of repayment. The repayment term shall not exceed three vears. Additionally, the agreement shall
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provide for the payment of interest on the principal which shall be calculated on the effective date of the agreesment,
pursuant to W. Va. Code §23-2-13. The interest rate shall remain the same for the life of the agreement.

13.3.c. If an employer-applicant can establish that as of the effective date of self-insurance, its
record upon the books of the division shows that the premium taxes it paid to the compensation fund exceed the
liabilities incurred by the compensation fund on account of injury to or death of any of its employees, then the
division shall consider the amount of excess premium taxes in assessing the employer’s demonsirated loss experience
for the purpose of determining whether security in excess of the one million doilar minimum shall be required,
pursuant to subsection 13.6. of this rule. This paragraph does not entitle the employer to an actual monetary credit or
refund. The amount of security required to be pledged in lieu of a buy-out of the emplover’s prior claims liabilities
shall not be reduced by the amount of any excess premiums.

13.4. Elections by employers applying for self-insurance.

13.4.2. The employer applying to seif-insure its workers' compensation risk must at the time of
application elect in writing to subscribe to the catastrophe reserve of the surplus fund or to self-insure the catastrophe
risk pursuant to W. Va. Code §23-2-9(d), and elect in writing to make direct pavment of health care provider and
medical invoices or to have the division make payment of the invoices.

A. 1f a self-insured employer elects to subscribe to the catastrophe reserve of the surplus
fund, it shall pay premium taxes into the surplus fund on the same basis and in the same percentages as subscribers to
the general fund pay for coverage under the catastrophe reserve of the surplus fund. The employer shail pay the
premiium tax in accordance with the provisions of section fourteen of this rule. '

B.. If a self-insured employer elects to self-insure the catastrophe risk, then it must
furnish a catastrophe security or bond, approved by the division, in addition to the security or bond fumished as a
general selftinsurance requirement, The catastrophe security or bond shall be in an amount the division considers
adequate and sufficient to compel or secure payment of all compensation and expenses to the emplover's employvees
and the employees' dependents for catastrophe-related injuries or deaths.

C. The emplover must satisfy the following requirements in order to maksa direct
payment of health care provider and medical invoices:

{a) The emplover must designate in writing to the division a person
responsible for payment of the bills and must provide the division with the address and telephone number of the
responsible person.

(b) The employer must retain a claimant file, a copy of each invoice, and a
record of any action taken with respect to the invoice. Such records may be retzined in an electronic format as
approved by the division. This information must be accessible to the division during normal working hours. If the
emplover stops doing business in West Virginia, or elects or is required to cease making direct payment of health care
provider and medical inveoices, then the employver must deliver this information to the division.

(<) The health care provider must use the invoices prescribed by the
division in billing the employer. The emplover must pay all invoices within thirty (30) days of receipt.

{d) The employer may request the division’s assistance in resolving an
invoice dispute. The request must be made in writing and include a complete medical and medical invoice history of
the relevant claim.
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(e) The emplover shall forward medical invoices in claims with allocated
employer charges to the division for processing. The division will then issue a payorder and/or check, as is
appropriate.,

() The employer shall forward medical invoices related to Occupational
Preumoconiosis Board evaluations to the division for processing. The division will then issue a payorder and/or
check, as is appropriafe.

(g} = Emplovers must collect all overpayments and duplicate payments
directly frem the health care provider. When the employer collects such overpayments and duplicate pavments from
a health care provider, then the employer shall notify the division of such collections in the manner prescribed by the
division.™”

(h) . The employer must provide all medical invoices that it believes are to
be paid from one of the division's internal accounts to the division for processing. The emplover must filz a writtsn
explanation of the charge with the invoice.

@ At the end of each calendar vear, the employer must provide an IRS
Form 1099 to health care providers to whom payment was made during the calendar vear.

6] Prior to July 31 of each vear, the employer must provide the division
with an annual report of total medical payments made during the previous fiscal yvear. The report must be in a format
acceptable to the division, ' '

D. [f the emplover fails to meet any statutory or regulatory requirements pertzaining
to the payvment of health care provider or medical invoices, the division may revoke the privilege of making direct
payments. The division will issue to the emplover an intent to revoke and the employer is afforded an opportunity
for hearing before the privilege is revoked. The employer wili have thiry (30) days after receiving the revocation
notice to request a hearing aand/or provide the division with evidence of a just cause for failure to mest the
requirements. ' .

If the employer is issued a revocation notice more than two iimes, even if the infractions have been
corrected and just-cause shown, the division will review the employer's entire record and make a determination as 1o
whether the employer shall be allowed to continue the privilege of making direct paymenis or be reassigned under
the provisions of subsection 6.14 of this rule.

13.4b. The employer may request a change in its election as to the cataswrophe reserve or direct
payment of medical and health care provider invoices. The request must be in writing and filed with the division on
or by June | of any given vear, to be effective on July 1 of that year.

The division will issue a decision approving or disapproving the change in election. If the change in status
is approved, the new status will be effective on the first day of the first quarter following the request for a change in
status.

13.5. Division’s review of the application for self-insurance

13.5.a. In reviewing an smplover's application for self-insurance, the division must assess the
emplover's ability to demonstrate that its financial strength is sufficient to meet its obligations under the Act.
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13.5.b. In assessing the employer’s application, the division shall review and evaluate the audited
financial statements filed with the application, the employer’s workers' compensation lfoss experience, and other
informazian.

[3.5.c. Ifan emplover relies on the audited financtal statements of its parent to be granted self-
insured status, then the parent company shali provide a parental guaranty in a form aceeptable to the division,

13.6. Security and bond.

13.6.2. The minimum amount of security or bond required to become a self-insurer for all or part of
the compensation fund is one million dollars (51,000,000). The one million dollar {$1,000,000} minimum s in
addition to any security that may be required as a result of the employer not buying out their prior claims liability or
any security that may be required due to the emplover self insuring their carastrophe risk. The division may direct
that this amount be increased or decreased in the future,

13.6.b. The employer-zppiicant shzll post security or bond in an amount sufficient to meet all of its
obligations to its emplovees and their dependers, as defined by the Act and this rule, during the first year of seli-
insurance and for the reasonably foreseeable period thereafier. At anytime that good cause exists to believe that the
bond or security is no longer sufficient 1o meet the employer's reasonably foreseeable obligations, the division shall
require the emplover to post additional or supplemental security or bond to meet these obligations. (See subsection
13.8 of this rule, Maintaining self- insured status).

13.6.c. Thers are several acceptable types of security and bond including, but not limited to,
oceurrence type security or bond, marketable securities, and letters of credit. The division has the discretion to find
that a particular tvpe of security or bond is acceptable.

A If the self-insured employer obtains an occurrence-type security or bond, then the
security or bond is liable in the piace of the employer should the employer be unable to meet its obligations for any or
all injuries or deaths that may occur during the time peried for which the security or bond is effective, and the
security ar bond remains liable at the time any awards for the injuries or deaths are subsequently made and for the
entire time pericd in which benefits will be paid under the awards, including death benefits to surviving dependents.

Nothing to the contrary contained. in any writing associated with or included as a part of the sacurity or bond
shall defeat this obligation. Every surety, guarantor, warrantor, or other person or entity who purports to stand in the
place of the self-insured employer for the payment of benefits shall be considered to have given the security or bond
in compliance with this subsection, and no statement or disclaimer in the security or bond shall negate this
requirement, : .

B. Ifthe selftinsured employer wishes to post marketable securities to meet its obligation for
security or bond, the securities must satisfy the fallowing requirements:’

1. The securities must be fixed term debt mswuments with a fixed and
determinable principal amount;

2. The issuer of the securities must be a governmental entity or govermumental
agency or corporation of this state, or any other state, or the United Stares;

3. The maturity date of the instrument cannot be more than ten years from the
date the securities are posted with the division; and,

=
bJ




4. The payment of both principal and interest are denominated and payable in
United States dollars with the interest payable a: fixed periodic payment dates and at a fixed rate of the principal
amount of the indebtedness.

C. If the self-insured employer wishes to post a letter of credit to meet its obligation for
security or bond, the letter of credit must satisfy the following requirements:

l. The letrer of credit must be issued by a bank operating in the United States;

2. " The letter of credit must utiiize language approved by the divisien and in
accordance with this rule; and

3. Before it will be considered security for self-insured risks, the letter of

credit must contain an "evergreen” clause as specified by the division, which holds the issuer responsible for the
employer-applicant's liability resulting from all injuries incurred by or deaths of the employer’s employees prior to
the expiration of the letter of credit. In the event that the employer-applicant is unable to obtain an evergreen clause,
then the employer-applicant must obtain permission from the division to use a letter of credit with a nonrenewal draw
clause.

13.6.d. Employers zpplying for self-insurance must meet the security requirements defined by the
division. The amount of security or bond required from a self-insured employer shall be that amount determined by
the division or its actiiary to be adequate and sufficient to compel or secure payment of compensation and expenses
to the emplover's employees, or their dependents, as required by the Act, and shall not be less than one miilion dollars
(81,000,000). The amount of security required of a self-insured employer shall be basad upon, but not be limited to,
such criteria as the employer's financial swength including excess iiability insurance and the employer's demonstrated
loss experience. A demonstrated lgss experience includes general workers' compensation loss experience, second
injury reserve loss experience and catastrophe reserve loss experience.

The division shall utilize a financial ratio summarization. based upon a comparison of the emplover-applicant's
solvency, efficiency and profitability ratios to a specific industry's ratios, as defined, for example, in the curren: Dunn
& Bradstreet Industry Norms and Key Business Ratios, in evaluating an employer's financial strength and in making
a determination as to an appropriate amount of security, not to be less than one million dollars ($1,000,000}.
Whenever possible, the division shall make a comparison of ratios urilizing the employer’s workers' compensation
industry classification.

13.6.e. Upon notice from the division, each self-insured emplover shall file an application annually
to continue the self- insurance privilége, as set forth in subsection 13.8 of this rute. At the time the application for
cortinuation 6f the privilege is filed, or sooner as an individual case may require, the division shall review the self-
insured employer's current financial starus and security requirements, The division will notify the employer of the
results of an annual review, if a review is performed.

If the division determines that the security requires adjustment in light of the employer's curent financial status,
the division may adjust the security requirements.

A If the division determines thar a self- insured employer's securities or bonds are
inadequate or insufficient, the division shall enter an order directing the employer to increase its securities or bonds
by the amount needed to reach the adequate and sufficient level for all time periods originally intended to be covered
by the inadequate or insufficient security or bond. An inadequate or failed security ot bond includes, but is not
limited to instances where the entity behind the security or bond is no longer a viable entity or, for whatever reason,
can no longer meet its obligations.




The division shall provide a reasonable amount of time for the employer to obtain the increased or added
security or bond; however, the period shall not exceed ninety (90) days from the date of the division’s order. The
increased security or bond must meet the requirements set forth in paragraph 13.6.b of this rule.

B. A self-insured employer's failure to obtain additional bond or security, as required
by the division, may result in a revocation of the privilege of self-insurance and termination of the employer's seli-
insured status, the reassignment of the emplover to another workers’ compensation insurance plan. and/or the
imposition of a graduated premium tax pursuant to 13.8.d. The division shall issue a notice specifying the effective
date of any such action or actions.

C. If the division has not already determined that a decreased adjustment is merited, the
self-insured emplover may file a written petition with the division for a downward adjustment of its security
requirements for purposes of future injuries or deaths Incurred by its employees. The security cannot be adjusted to
an amount less than one million dollars ($1,000,000.). The petition must include the employer's audited financial
statements for the three years preceding the date of the petition. The division may request additional information
from the emplover, as it considers necessary. The division shall render a written decision on the petition within
ninety (90) days of receipt of the petition, and if it is granted, the division shall set forth the terms for the new security
requirements in the written decision.

13.6.f.  After the effective date of this rule, this secticn of the rule is applicable to all security or bond
given by an emplover to meet any security requirement under the Act or this rule. All securities and bonds given
prior to the effective date of this rule shall be construed to be in keeping with the law in effect prior to the effective
date of this rule.

[3.6.g. In accordance with the provisions of subsection 7.2, the division may develop a sliding scale
based upon the employer’s financial circumstances, to determine the amount of security required to become a self-
insured.

13.7. Second injury reserve of the surplus fund.

[3.7.a. All self-insured employers must subscribe 1o the second injury reserve of the surplus fund,
with the exception of the self-insured employers who elected prior to the second day of February, one thousand nine
hundred ninery-five, not o subscribe to the second injury reserve and who have continued not to subscribe to the
reserve from that date, without interruption, and with the exception of the self-insured employers who elected prier to
the second day of February, one thousand nine hundred ninety-five, to subscribe to the second injury reserve of the
surplus fund, but elected not to subscribe to the reserve for the calendar year of one thousand nine hundred ninety-
five and who have continued such electicn from that date, without interruption.

13.7.b. To determine the self-insured emplover’s second injury reserve premium or contribution, the
division shall establish industrial groups or classes to reflect common risks related o the payment of second injury
life awards from the second injury reserve of the surplus fund and the division may modify the groups or classes
from time to time, as necsssary to meet the fiduciary needs of the second injury reserve of the surplus fund, pursuant
0 W, Va. Code $23-2-9. Additionally, by the first day of July in any given vear, the division shall actuarially
establish the projected funding cost for losses to be incurrad by the second injury reserve of the surplus fund during
the prospective year for each industrial group or class.

A. The division shall assign base premium tax rates to each industrial class to reflect the
second injury life award experience rating of the class. The division may modify the assigned rate yearly on the first
day of July, or at any time the modification may be necessary, provided that a schedule of the readjusted rates are
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filed with the office of the Secretary of State for publication in the State Register, pursuant to W. Va. Code §20A-3-1
et seq., at least thirty days prior to the first day of the quarter to which the adjustment of rates is applicable.

B. The individual self-insured employer's base rate shall be modified by the division to
reflect the ratio of the individual employer's record of second injury life awards to the average cost of second injury
life awards for all employers in the particular industrial group or class. To calculate the ratio, the division shall utilize
a period not to exceed three vears preceding the vear in which the rate is to be effective.

C. The division shall notify every self-insured emplover subscribing to the second
[njury reserve of the surplus fund of any rate modification and the effective date of the modification. The division
shall furnish each self-insured employer subscribing to the second injury reserve of the surplus fund, vearly or more
often if requésted by the emplover, a statement giving the name of each of the emplover's employees who were
granted a second injury life asvard or relatad benefits during the period covered by the staternent.

13.7.c. The division may require any employer who is permitted to self-insure the second injury life
award risk pursuant to W, Va, Code §23-2-9, to fumish an additional security as defined by subsection 13.6 of this
rule. The second injury security or bond must be approved by the division and must satisfy the requirements set forth
in subsection 13.6 of this rule. Provided, pursuant to W. Va. Code §23-2-9(¢), any self insured employer who was,
prior to the second day of February, one thousand nine hundred ninsty-five, permitted to self insure its second injury
risk, may elect to continue to self-insure its second injury risk for so long as it meets the requirements of Chapter
twenty-three of the West Virginia Cede, including the security and bond requirements of W. Va. Code, §23-2-3(a),
and subsection 13.6 of this rule.

13.8. Mazintaining self-insured status.

13.8.a. Upen notice of the division, each self-insurer shall file annually an application to continue the
self-insurance privilege. The renewal application shall be in the form prescribed by the division and shall be
accompanied by a current audited financial statement and a renewal processing fee of five hundred dollars (S500).

The employer's status as a self-insured employer with respect to zall or part of the compensation fund shali
continue on a year-to-year basis so long as the employer continues to mainfain the requisite financial standing, as set
forth in subsection 13.5 of this rule, and continues to satisfy the other requirements imposed by the Act, this rule and
any other pertinent rule, and any order of the division. If necessary in order to ascertain whether the employer has
met and can ceontinue fo meet all of the self-insurance requirements and obligations, the division may conduct an
audit of all accounting records, books, records, papers, operations and documents in the possession or controf of the
employer.

13.8.b. A self-insured employer with respect to all or part of the compensation fund is responsible for
the direct pavment of zll pecuniary compensation due and owing under the Act to employees or employees'
dependents: is responsible for the direct payment of health care provider and medical invoices pursuant to subsection
13.4 of this rule, if the emplover elected to make such direct pavment:; and is responsible for reimbursing the division
for all medical, funeral, or other expenses paid by the division on behalf of its employees and their dependents,

The emplover shall pay pecuniary compensation payable by the employer and reimbursements due from the
emplover within the time periods specified by the Act, the various rules promulgated by the commissioner, and the
orders of the divisicn; or, in the absence of any of the above, emplover shall pay the compensation and
reimbursements in a prompt and timely fashion, Further, the division’s payorders for temporary total disability
benefits must be paid within ten {10} days of receipt. payorders for permanent partial disability benefits must be paid
within fifteen (15) days of receipt, and payorders for medical bills must be paid within thirty (30) davs of receipt.
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The employer's experience in meeting these ohligations shail be considered by the division in determining whether to
permit the employer to remain a self-insurer.

13.3.c. The division niay suspend or terminate an emplover's self-insurance status or assign the
empioyer to another plan if the employer fails at any time 1o comply with the requirements of the Act, this rule or any
other pertinent rule, or any order of the division; or, otherwise defaults on a self-insurance obligation. The division
shall provide the employer with written notice of the suspension, termination or assignment.

13.8.d. Notwithstanding section 13.6.b of this rule, in cases where the employer is permitted to remain
self-insured, even though their security is less than the amount required, as determined by the division, the
compensation programs performance council may approve a gradoated premium tax to insure against the additional
risk, as a determination under the previsions of 7.2 and 7.3. This increased premium tax applies to any self-insured
emplover who faiis to maintain adequate security.

13.9. Self-insured employer’s modification of business.

15.9.a. In the event a self-insured employer reorganizes its business, assumes additional liability,
acquires new asseis or operations, buys an additicnal business, merges with anather business, or otherwise changes its
operation in any manner which impacts on its workers' compensazion liability, the self-insured emplover must notify
the division of the modification of business, immediately. The notice of modification must include specific
information as to the nature of the modification, including but not limited to 2 copy of the executed contract causing
the medification, and the names of other emplovers and/or businesses affected by the modification.

13.9.b. If the self-insured emplover has acquired a new operation or business or has merged with
another business, then it must file an application for self-insurance on behalf of its new or additional business and
must request that the new or additional business be merged into its existing self-insured account. The application to
self-insure the new operation or business shall be processed in accordance with the Act and the division’s rules
governing self- insurance.

13.9.c. Under paragraphs 13.9.2 and 13.9b, of this rule, the division will review the employer's
security and bond requirements and make an appropriate adjusiment o the requirements, as set forth in subsection
13.6 of this rule.

13.9.d. Depending on the nature of the modification of business, the division may reguire the self-
insured employer to pay the application processing fee of $2,500.

13.9.e. If the modification causes a self-insured emplover to no longer qualify for the privilege of
self-tnsuréd status, the division shall have the authority to suspend, terminate or assign in accordance with the
provisions of 13.8.c.. Settlernent of estimated liability at the time of revocaton shall be determined in accordance
with the provisions of section thirreen of this rule,

13.10. Voluntary termination of self-insured status.

[3.10.a. If a self-insured employer decides to continue doing business in the state of West Virginia,
but terminate its self-insured status, the employer remains liable for ali accrued and contingent liabilities transferred
to the self-insured account on the effective date of self-insurance, and remains liable for all accrued and contingent
liabilities resulting from injuries or diseases incurred by its employees during the period of self-insurance and prior to
termination of the selfrinsured status, unless the employer pavs inte the compensation fund an amount sufficient to
cover the estimated cost of all such Hability, in which case the future cosis of the liability shall be paid from the
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compensation fund. The employver shall provide written notice to the division thirty (30) days prior to the termination
of its status. ’

A. When the employer decides to terminate its selft insured status, the division shall
estimate the amount of money that is sufficient to cover the future costs of the liability.

B. The division shall not permit the emplover 1o terminate the self-insured status and
subscribe to another plan until it pays the actual estimate, or maintains security or bond in an amount sufficient to
cover the estimated future cost of the liability., The division must approve the employer's election for the payment of
the estimated future cost of liability.

(a) If the employer elects or is required by the division 1o pay the actual
amount estimated to cover the cost of future liability, the employer must pay this amount prior to the termination of
self-insurance unless the emplover and the division enter into a repayment agreement. The division has the authority
to determine whether entering into a particular repayment agreement will meet its fiduciary responsibility to the
compensation fund and shall consider the employer's {inancial stability, as reflected by its financial statements and
other information of record, in making the determination and in agreeing to specific terms of repayment. The
repayment term shall not exceed three (3) years.

Additionally, the agreement shall provide for the payment of interest on the principal which shall be calculated
on the effective date of the agreement, pursuant to W. Va. Code §23-2-13. The interest rate shall remain the same for
the life of the agreement.

(b) If the employer elects to cover the future costs of the liability with a
security or band, it must obrtain the division’s approval of the election and the division’s approval of the form, type,
and amount of the securiiy or bond,

13.10.b. A self-insured employer must provide the division with written notice thirty (30} days prior to
termination if it ceases doing business in the state of West Virginia and intends to terminate its self-insurance status.
If a self-insured emplover so terminates its business, the employer remains liable for ali accrued and contingent
liabilities transferred to the seif-insured account on the effective date of self-insurance, and remains liable for all
accrued and contingent liabilities resulting from injuries or diseases incurred by its employees during the period of
self-insurance and prior to termination of the self-insured status, unless the employer pays into the compensation fund
an amount sufficient to cover the estimated cost of the liability, in which case the future costs of the liability shall be
paid from the compensation fund. When the emplover decides to terminate its self-insured status, the division shall
estimate the armount of money that is sufficient to cover the future costs of the [{ability, If the division incurs costs
beyond those normally required, the employer must pay a fee equal to the greater of $5,000.00 or the costs actuzally
incurred.

Upon terminating self-insurance, the emplover may elect 1o continue making payment of benefits, pay the full
amount of the future lability, or enter into a repavment agreement with the division for the amount of the future
liability. If the emplowver retains full liability or enters into a repayment @greement, the emplover must maintain the
security for self-insurance, as definad by this rule,

A. f the employer elects or is required by the division to pay the actual amount
estimated to cover the cost of future liability, the employer must pay this amount prior to the termination unless the
emplover and the division enter into a repavment agreement. The division has the authority to determine whether
entering into a particular repavment agreement will meet its fidociary responsibility to the compensation fund and
shall consider the employer's financial stability, as reflected by its financial statements and other information of
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record, in making the determination and in agreeing to specific terms of repayment. The repayment term shall not
exceed three vears.

Additionally, the agresment shall provide for the payment of interest on the principal which the division shall
calculate on the effective date of the agreement, pursuant to W, Va. Code §23-2-13. The interest rate remains the
same for the life of the agreement.

15.10.c. If a self-insured employer terminates its self-insured status because it ceases doing business
in the staze of West Virginia as the result of a sale or transfer of all or part of its business, the self- insured employer
must notity the division of the sale or transier thirty (30) days prior to the date of closing. The self- insured emplover
so terminating its seif-insured status remains liable for all accrued and contingent liabilities transferred to the self-
insured account on the effective date of self-insurance, and remains liable for all accrued and contingent liabilities
resulting from injuries or diseases incurred by its emplovees during the peried of self-insurance and prior to
termiration of the self-insured status unless the employer pays into the compensation fund an amount sufficient to
cover the estimated cost of the liability, in which case the future costs of the liability will be paid from the
compensation fund. When the employer decides to terminate its self-Insured status, the employer shall request the
division to estimate the amount of money that is sufficient to cover the furure costs of the liability defined in this
section. If the division incurs costs beyond those normally required, the employer must pay a fee equal to the greater
of $3,000.00 or the costs actually incurred.

The employer shall pay the actual estimate, or post security or bend in an amount sufficient to cover the
estimated future cost of the liability. The division must approve the emplover's election for the payment of the
estimated future cost of liabiliry.

A If the employer elects or is required by the division to pay the actual amount
estimated to cover the cost of future liability, the employer must pay this amount prior to the termination of self-
insurance uiless the employer and the division enter into a repayment agreement. The division has the authority to
determine whether entering into a particular repayment agresment will meet its fiduciary responsibility to the
compensation fund and shall consider the employer's financial stability, as reflected by its financial statements and
other information of record, in making the determination and in agreeing to specific terms of repayment. The
repayment term shall not exceed three (3) vears.

Additionally. the agreement shall provide for the payment of interest on the principal which the division shall
caleulate on the effective date of the agreement, pursuant to W, Va, Code §23-2-13. The interest rate remains the
same for the life of the agreement.

B. Upon terminating self-insurance, the emplover may elect to continue making
payment of benefits, pay the full amount of the future liability, or enter into a repayment agreement with the division
for the amount of the future lability. If the emplover retains full lizbility or enters into a repayment agresement, the
emp[over must maint;.in the securitv for self-insurance, as defined by this rule. The division may impose 2 graduated

13.10.d. If a contract of sale or transfer includes an agreement as to the parties' assumption of charges
and contingent liabilities incurred by the self-insured selier prior to the effective date of the sale or transter, and if a
complete copy of the contract is filed with the division. the employver may request the division give effect to the
agreement, so long as, in its opinion, the agreement meets the fiduciary requirements of the Fund. The division will
issue a wriften decision on whether it will give effect 1o the agreement. The division is under no obligation to give
effect to such an agreement.
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A, If a completed copy of the contract of sale is filed with the division and the division
gives effect to the agreement, and if the agreement provides that the buyer or person acquiring the business assumes
the liability defined in referenced in this subsection, the buyer or person acquiring the business must pay the actual
estimate .of all the self-insured seller's accrued and contingent liability, as caleulated pursuant to that section.
Alternatively, the buver or person acquiring the self-insured employer's business may, with the division’s approval,
post security or bond in 2n amount actuarially determined to be sufficient to cover the assumed liabilities. The
security or bond must cover the seller's entire period of self-insurance. In the event of a security or bond being
posted by the buyer to cover the seller's [iabilities, or if the buyer pays the actual estimate of the seller's lability, then
the division will release the employer's like security or bond previously posted by the employer-setler.

B. If 2 complete copy of the contract of sale is not filed with the division and/or if the
division does not give effect to the agreement, the division will hold the self-insured seller liable for all accrued and
contingent liabilities resulting from injuries or diseases incurred by its employees during the period of self~insurance
and prior to the effective date of the sale or transfer, unless the employer pays into the fund an amount sufficient to
cover the estimated cost of all such liability, as set forth in this subsection.

13.11. Present value pavment of unpaid but awarded claims liahilities.

13.11.a. Atany time, the division, in its discretion, may permit or require any self-insured employer to
pay into the Fund an amoun: of money equal to the present value, as determined by the division, of all unpaid but
awarded claims liabilities for which the employer is liable.

13.11.b. The self-insured emplover and the division may enter an agreement to allow the employer to
make the present value payment of unpaid but awarded claims liabilities over a period of time, if the division
determines that entering into an agreement Is in keeping with its fiduciary responsibility to the Fund. The payment
term shall not exceed three (3) vears.

Additionally, the agreement shzll provide for the payment of interest on the principal which shall be calculated
orn the effective date of the agreement, pursuant to W. Va. Code §23-2-13. The interest rate shall remain the same for
the life of the agreement.

13.11.c. Upon making the present value payment of unpaid but awarded claims liabilities with one
lump sum or with the last instaliment of the payment agreement, the self-insured employer is discharged from any
further liability for the unpaid compensation and all furure costs associated with the unpaid compensation shall be
paid from the Fund,

13.12. Subscribing employers buy-out of liability previously incurred as a self~insured employer.

13.12.2. Emplovers who were previously self-insured employers and who on the effective date of this
rule were continuing to pay compensation and expenses for certain of their employess due 1o their previous status as
self-insured emplovers may elect to buy out their responsibility for those payments related to the prior self-insured
status, pursuant to the provisions set forth in paragraph [3.10.b of this rule,

[3.13.  Administrative reports and fees.

13.13.a. Upon filing an application for self-insured status, an employer acknowledges its obligation to
continue to make all payments and file ali reports required by the Act or by the rules adopted by the division.
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13.13.b. On or before the last day of the first month of each quarter, for the preceding quarter, each
self-insured employer shall file with the division 2 swom statement of the tota] eamings of all of its employees
subject to the Act for the preceding quarter.

13.13.c. On or before the last day of the first month of each quarter or such other period as may be
determined under section fourteen, for the preceding quarter, each self-insured employer shall pay into the
compensation fund a sum sufficient to cover its proper portion of the expenses related to the administration of the
Act.

Al The sum sufficient to pay a self-insured employer's proper portion of the expenses
related to the administration of the Act is determined by applying a percentage to the base rate that has been assigned
to the self-insured employer's industrial class.

B. If a seli-insured employer does not subscribe to the second injury reserve of the
surplus fund, pursuant to W. Va. Code §23-2- 9(e), the sum sufficient to pay its proper portion of the expenses related
to the administration of the second injurv reserve of the surplus fund is determined by applyving a percentage to the
second injury reserve base rate that has been assigned to the self-insured employver’s second injury reserve industrial
ciass.

C. " The sum sufficieat to pay the emplover’s fair portion of the expenses of the disabled
workers’ relief fund.

D. The sum sufficient to pay the emplover’s proper portion of the expense cf claims for
those employers who are in default in the payment of premium taxes or other obligations.

E. The sum sufficient to maintain as an advance deposit an amount equal to the
previous quarter’s payment of each of the foregoing sums.

13.14.  Current status of employers not affected.

13.14.a. Emplovers who at the time of the effective date of this rule are self-insured employers as
regards to zll or part of the compensation fund shall not lose that status due to the mere promulgation of this rule,

13.14.b. Employers who at the time of the effective date of this rule are subscribers to all of the
compensation fund shall not become self-insured due to the mere promuigation of this rule,
§85-9-14. Tax liability policy guidelines for receivables management.

14.1.  Defnitions. As used in this section, the following terms, words, and phrases have the meanings stated
unless in any instance where such term, word, or phrase is employed and the context expressly indicates that another
meaning is intended.

14.1.a. ~Direct Deposit Authorization Form” means a form developed by the division that is used to
request that funds be direct-deposited into an account at a financial institution.

14.1.b. “Direct Withdrawal Authorization Form” means a form developed by the division that is
usad to transfer funds from an emplover’s account into the division’s account,
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14.i.c. “Electronic Data Interchange Payment” means a computer-to-computer transmission of a
payment and related information in a standard format.

14.1.d. “Electronic Funds Transfer” means any transfer of funds processed by the division that is
initiated through a terminal, telephone, computer, or magnezic tape for the purpose of instructing or authorizing a
financial institution to debit or credit an account.

I4.1.e. “NACHA” means the National Automated Clearing House Association, which is the national
association that establishes the rules and procedures governing the exchange of commercial Automated Cleating
House payments by depository financial instirutions.

14.1.f.  “Non-banking days” means local banking holidays, Saturdays, Sundays and legal holidays.
Legal holidays during 1996 are January 1 (New Year’s Day), January 15 (Martin Luther King, Jr.’s Birthday),
February 19 (Washington’s Birthday), May 27 {(Memorial Day), July 4 (Independence Day), September 2 (Labor
Day), October 14 (Columbus Day), Nevember 11 (Veterans Day), November 28 (Ti'ianksgivmg Day), and December
25 (Christmas Day).

14.2 Receivables management. The workers’ compensation division shall administer all aspects of
reczivables management. Receivables management includes, but is not limited to, the setting of a tax liability limit,
collection activities, minimizing the risk of uncollectibles, resolution of specific collection issues to meet the overall
financial objectives of the division, and the establishment and enforcement of collection procedures and processes to
assist in the creation of a more financially viable workers’ compensation system.

14.3.  Evaluations. The divisicn has the authority to set tax liability limits, payment terms, and reporting
frequencies for all employers. Such tax fiability limits, pavment terms and reporting frequencies shall be set only

after an evaluation of information to determnine the risk of insuring a specific employer or group of employers.

14,4,  Development of credit information. Credit information on any employer may be developed and
evaluated by the division.

14.4.a. Credit information scurces may include, but will not be limited to:

(1) The application for coverage;
(2) Secured creditors and types of collateral;
(3) Guarantors of emplover debt;
() Determinations of whether the emplover, owners, or officers have ever filed
bankruptcy and, if 50, what type of barkruptcy and when was the bankruptey filed;
(3) The provider of other types of insurance coverage:;
(6) The employer’s most recent interim and prior year annual financial statements;
7 Detailed listings or summaries of assets, property and equipment, liabilities or
equity;
€3] Supplier and/or bank references:
(9 Credit reporting agencies; _
{10} Federal. state or local government agencies; and
(1D Audits conducted by those on behalf of the divisicn.

144.b. Upeon proper notification, the employer shall be required to provide detailed credit
information, Failure to provide such informartion will result in the employer’s classification at the mest adverse (C)
tax liability rating.
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145, Tax liability rating. Each employer or group of employers may be assigned a tax liability rating by
the division. The tax liability rating will correspond with the following credit descriptions.

TABLE 85-9-A.

redit Description ax Liabuity Kating

Low risk of bad debt losses
Moderate-average risk of bad debt lossas
High risk of bad debt losses

[4.5.a. The assignment of a tax liability rating shall be based upon credit information that reflects
upon the empioyer’s willingness to pay, as evidenced by pavment history in all aspects of its operation, the
employer’s ability to pay, as evidenced by its financial position, and other factors. Such other factors may include,
but are not limited to:

{1 The type of business entity;

{2) The type of indusiry in which the employer is engaged;

{3} The number of years the employer has been engaged in business;
{4) The prior management history of the employer; and

(3 The prior payment history and other experience with the division.

14.5.b. Tax liability rating reevaluations shall be performed when pavment activity or a change in the
employer’s circumstances indicate such a review is merited. Within its discretion, the division may reevaluate the
employer’s tax liability rating at any time.

14.5.c.  Delinquency or default by an employer will result in a downgrade of tax liability ratings or
loss of payment plan options or loss of rating plan status or any combination thereof,

146, Assignment of tax labiliry limits. Each emplover or group of employers will be zssigned a tax
liability limit by the division. The tax liabiiity limit will correspond with the following tax liability ratings.

TABLE 85-9-B.

m ty
Tax Liability Limit Not to
Rating Exceed

%100,000
$50,000
$5,000

l4.6.a. The tax liability rating shall be established using the criteria set forth in subsection 14.5.
14.6.b.  The rax liability limit set forth in Table 85-9-B is the maximum amounr of bad debt risk that

the division mayv accept from specific emplovers in the appropriate category. The compensation pro 5
3 Y P ploy pprop g P
perfermance council may amend the tax liability table in accordance with the provisions of 7.2 and 7.3 of this rule.
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14.6.c. Each emplover’s tax liability limit will be based upon their individual tax liability rating and
expected level of premium for the coverage period.

14.6.d. Payment terms shall be applied to individual employers so that the employer does not exceed
preestablished tax liability limits.

14.7. Payment terms. Standard payment terms, as set out in the provisions of W. Va. Code, §23-2-3, and
elsewhere in this rule, are applicable to all employers with the following exceptions.

14.7.a. Emplovers receiving guaranteed cost coverage with estimated annual premium taxes of $500
or less may, at the discretion of the division, pay expected premium taxes on an annual basis at the beginning of each
coverage period by filing an estimated premium tax report along with the payment for the expected annual premium
tax. Such employers must have had workers’ compensation coverage with the division for a period in excess of three
vears to qualify for these payment terms. The division may require such employers to pay under these terms.

A. Such employers are required to file, at the end of the coverage period, 2 report
reconciling estimated premium taxes with actual required premium taxes in the form prescribed by the division.

B. Underpayment of estimated premium taxes by 25% or greater results in the
application of interest and penaliies.

14.7.b. In accordance with the provisions of subsection 14.6.d. of this rule, employers who fall
within the applicable tax liability limits of Table 85-9-B shall be required to pay premium mes on a frequency less
than quarterly so that the emplover doss not exceed preestablished tax liability limits.

A. Payment terms shall be set forth for each employer.

14.7.c. Deposit rules. On an annual basis, the division shall determine whether an employer is a
quarterly depositor, monthly depositor, bi-weekly depositor, or a weekly depositor. In determining the depositor
category, the division shall consider the employer’s tax liability rating and the aggregate amount of premium taxes
expected to be reported during the forthcoming rwelve-month coverage period not to be less than the premium taxes
reporting during a “look-back” period. The look-back period is the nwelve-month period ending the preceding June
30th.

Al Quarterly rile. The division shall determine an employer to be a quarterly depositor
if the accrued premium tax liability is $50,000 or less and the employer’s tax liability rating is A or B. Quarterly
deposits are required by the 30th day of the month foilowing the end of the quarter. If the due date falls on a non-
banking day, the deposit will be timely if made on the next banking day.

B. Monthly rule. The division shall determine an employer to be a monthly depositor
if the accrued premium tax labilisy exceeds $50,000 and the employer’s tax [iability rating is A or B, Moenthly
deposits are required by the 15th day of the following month. If the due date falls on a non-banking day, the deposit
will be timely if made on the next banking day.

C. Bi-weekly rule. The division shali determine an employer to be a bi-weekly
depositor if the accrued premium tax lability is $50,000 or less and the employer’s tax liability rating is C. For those
with paydays on Wednesday, Thursday and/or Friday, deposits are required by the following Wednesday. When the
payday falls on Saturday, Sunday, Monday and‘or Tuesday, deposits are required by the following Friday.
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D. Weeklv rule. The divisigh shall determine an employer to be a weekly depositor if
the accrued premium tax liability exceeds $30,000 and the empioyer’s tax liability rating is C. For those with
pavdays on Wednesday, Thursday and/or Friday, deposits are required by the following Wednesday. When the
payday falls on Saturday, Sunday, Monday and/or Tuesday, deposits are required by the following Friday.

Bi-weekly and weekiy depositors shall have at least three banking days following the close of a weekly or bi-
weekly period to make a deposit. If a bank holiday falls on any one of those three days, the employer will have an
additional banking day to make the deposit.

E. Accelerated deposits, Employers who have accumulated 5100,000 or more in
premium taxes on any day within a deposit period, either quarterly, monthly, bi-weekly, or weekly, shall make
accelerated deposits. These employers are required to deposit the premium taxes by the close of the next banking
day.

F. Safe harbor rufe. Except as provided under the provisions of 14.7.a.B, the deposit
obligation will be satisfied if the differerce between the amount of tax that should have been deposited less the
amount of tax actually deposited (shortfall) does not exceed the greater of $100 or 2% of the amount required to be
deposited. However, the under-deposit must be deposited by a specified “make-up” date. The make-up date for
monthly depositors is the due date for the quarterly return. The make-up date for weekly or bi-weekly depositors and
those required to make accelerated deposits is the first Wednesday or Friday (whichever is earlier), falling on or after
the 15th day of tha month in which the deposit was due. Deposit shortfalls will be subject to the application of
interest and penalties in accordance with the Act and section eighteen of this rule.

14.7.d. Self-insured employvers. Receivables for pavments made by the division on behalf of a self-
insured employer or any other employer, where applicable, are due to the division within thirty (30) days of the date
of billing.

14.7.e. Failure. Failure of an emplover to timely pay premium taxes or other payments, to timely file
a pavroll report, to timely file a premium tax deposit form, or to maintain an adequate premium tax deposit under this
section, shall cause the emplover’s account to become delinquent. The division shall notify the employer, in writing,
immediately upon its delinquency. Failure of an employer to timely make payments under the provisions of this rule
shall result in the imposition of interest beginning with the due date of the payment.

A, The notification shall demand the filing of the delinguent payroll report, payment of
delinquent premium taxes, the penaltv for late reporting or payment of premium taxes or premium deposit, the
interest penalty and an amount sufficient to maintain the premium deposit. Such demand shali require the employer
to cure its delingquency within a stated time period.

14.8.  Electronic funds transfer. The division, at its discretion, may require the electronic wansfer of funds
for the pavment or refund of premium tax deposits. Such transfers may be initiated by the division or the employer
through instructions to the employer’s financial institution to debit or credit the employer’s account.

The division anticipates the phase-in of electronic transfer of funds over a period of several years and intends to
establish multiple methods from which to choose, flexible encugh to fit the varying needs and technological
capabilities of emplovers.

14.8.a. Electronic transfers of furds will not change the due date of premium taxes and will be
processed through the Automated Clearing House {ACH).
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149, Deposit forms. The division will provide premium tax deposit forms to employers. Employers shall
include a properly completed coupon with each deposit.

14.9.a. In the case of a retun period, either quarterly or annual, ending during a weekly or bi-weekly
period, an emplover must complete the premium tax deposit form so that it designates the proper return period for
which the deposit relates. If the return period ends during a weekly or bi-weekly period in which an employer has
two or more payment dates, two or more deposit obligations may exist and separate premium tax deposit forms
would be required.

14.9.b. The last return for any emplover who either goes cut of business or otherwise ceases to pay
wages must be marked “Final Return.,” An employver who has only temperarily ceased to pay covered gross wages,
including an employer engaged in seasenal activities, must continue to file refurns,

14.10. Netification. All notices regarding changes in tax liability ratings or payment terms shall be given in
accordance with the provisions of section sixteen of this rule.

14.11. Discretion. The division will implement the assignment of tax liability ratings, tax liability limits and
payment terms at its discretion on an individual emplover basis depending on the circumstances of the employer and
in keeping with the financial obligation of the division to the workers” compensaticn fund.

§85-9-15. Reports of gross wages; remittances; requests for refunds.

15.1. Reports of all information necessary to determine the employer’s exposure base under the provision of
section seven shall be made in the form or forms required by the division in compliance with the instuctions given
thereon.

15.2. Guidelines for reporting. The following guidelines shall be followed as appropriats:

15.2.2. Employers conducting operations in more than one classification shall segregate gross wages
by each classification.

153.2.b. If the emplover had no emplovees during a quarter the employer shall report zero wages and
shall be assessed the minimum premium tax as prescribed by West Virginia Code, §23-2-3.

15.2.¢c. Theoretical gross wages shall be reported for members of any volunteer fire department, other
emergency service organizations authorized under emergency services law (§§ 15-3-1 et seq.} or any other volunreer
organization zuthorized to elect coverage under the provisions of West Virginia Code, §23-2-1(b)(7), by multiplying
the "wholes man hours" worked or served in that capacity by the State minimum wage.

15.2.d. Emplovers who regularly employ migrant laborers shall report gross wages for premium tax
purposes in the same manner as reparted in connection with a claim for benefits, taking into account the entire gross
wage as defined herein.

152.e. Gross wages paid to employees while engaged in training programs must be reported and
premium taxes must be paid thereon unless a valid contract exists which requires that said employees be covered by
another employer.

153.2.f. Churches. If coverage is elected, total gross wages must be reported for all paid employees
including the clergy.
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[52.g. Gross wage apportionment. Any individual or individuals who exercise ownership and
control over a business entity shall report their gross wages as equally apportioned over the four quarters of the fiscal
year (July 1 through June 30) in which such distribution of wages occurs.

For example, an individual who exercises ownership and control over a business entity receives a one-time
pavment of gross wages on June 13 in the amount of $28,000. The gross wages will be equally apportioned over the
current quarter and the three previous quarters, as follows: first quarter, $7,000; second quarter, $7,000; third quarter,
$7,000; fourth quarter, $7,000.

A. Failure to accurately report quarterly estimated wages for any such individual shall result
in emplover default, assessment of late payment fees, interest, and such penalties as provided by law.

15.3. Remittanices,

15.3.a. All remittances shall be made payable to the order of "Workers' Compensation Division -
Bureau of Employment Programs” and shail be mailed with the payroll and premium tax report tc the address
provided by the division.

[5.3.b. Each report or payment mailed to the division must be submitted in a separate envelope. Any
such report of payment shall be deemed to be received on the date the envelope transmitting it is postmarked by the
United States postal service.

15.3.c.” Terminations. ~ When an employer fails to provide written notification to the division that
coverage is to be terminated, the division will assess the minimum premium tax per quarter through the quarter in
which the notice is received.

15.3.d. Payment allocations. The division shall maintain the authority to allocate payments, including
but not limited 0. premium tax payments, late reporting and payment penalties, interest, penalty premium rate taxes,
and other premium tax surcharges to the employer’s longest outstanding amounts owed t¢ the division.

[5.4. Refunds.

[54.a. In circumstances where an individual or individuals exercise ownership and control over a
business entity that has made application for a refund of premium deposit, as a result of termination of business, or
for a refund as a result of misclassification, reclassification or any other reason and such individual or individuals
exercise owtership and control over another business entity that is delinquent or in default, or has entered into a
current reinstaternent agresment with the division, as defined by the provisions of West Virginia Code, §23-2-3, then
the refund shall be denied under the previsions of this rule. The division shall apply such refund amount to the
outstanding liabilities of the delinquent or default employer,

153.4.b. Upon an employer’s application for refund of the premium tax deposit, the division shall
determine whether a gain or loss has occurred in relation to the emplover’s account, The division shall determine the
following facters: total premium taxes paid, total claims paid and the cost of claims reserved. If the total premium
taxes paid are less than the total of claims paid and the costs of claims reserved, the division shall deny the requesz for
refund and apply the deposit or applicable portion thereof against the employer’s account. If the total claims paid and
the cosis of claims reserved are less than total premium taxes paid, then the deposit shall be returned to the employer.

15.4.c. The division shall notify in writing each emplover denied a refund under the provisions of this
rule.
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A. Such notification shall include the reasons for denial as well as the name of the business
entity to which account the refund amount has been applied.

15.4.d. Any such application for refund shall include a complete listing of all operations or businesses
over which the employer or the employer’s owners or officers exercise ownership and control. Such application
shall be in a form or forms supplied by the division.

§$85-9-16. Name and address of emplover; legal notice; fee for employer records and publications.

16.1. General. Except as hereinafter provided, the name and address given by the emplover on the application
for coverage shall be used by the division for giving any notice required by the statute or by this rule, unless a formal
request for a change of name or address is made by the emplover as hereinafter provided.

16.2. Change of name or address. Any employer changing the name or the address of the business must
promptly notify the division, in writing, and request that the name or address be changed on the division's records.
Every emplover required to register with the Office of the Secretary of State shall provide evidence of any name
change from that office.

16.2.2. In case of the appointment of a receivership, the full name of the receivership shall be
reported.

16.2.b. if the employer wishes to have certain notices and comrespondence directed to 2 subsidiary, a
branch office or agent, the employer must notify the division in writing of the name and address of said subsidiary,
branch office or representative and specify the circumstances under which said notice is to be given. It will be the
responsibility of the representative to notify the division when such representation ceases and to provide a current
address to which the emplover's notices and correspondence are to be sent.

16.3. Effect of fzilure to request change of name or address. [n the absence of 2 request for a change of name
or address by the emplover, any notice given by the division to the employer at the address and in the name shown
on the division's records shall constitute constructive notice to the employer of any action taken.

16.4. Legal notice o attorney or agent. In any matter arising under this rule in which the division is required to
give notice to a party, if a party is represented by an aftomey or other representative, then notice to the attorney or
other representative shall be sufficient notice {6the party so represented.

16.5. Fee for employer records and publications. The division may charge a reasonable fee for copies of any
employer records and general publications.

§5-9-17. Sale, transfer, absorption or merger of business.

Transfers of business assets as well as suceessor business obligations are pravided for in W. Va. Code, §23-2-14
and §23-2-13,

17.1. Obligations of selling emplover. If any employer shall sell or otherwise transfer substantially ail of the
employer's assets, so as 1o give up subswantially all of the emplover's capacity and ability to continue in the business
in which the emplover has previously engaged, or if any emplover shall sell or otherwise transfer a pertion of the
empleyer's assets so as to affect the employer's capacity to do business, then:
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17.1.a. Such employer’s premium taxes, premium deposits, interest, penalty premium rate and other
payments owed to the division shali be due and owing upon execurion of the agreement of sale or other transfer;

17.1.b. Any repayment or reinstatement agreement entered into by the selling emplover with the
division putrsuant to W. Va. Code, §23-2-3, shall terminate upon execution of the agreement of sale or transfer and all
amounts owed to the division shall become due;

17.1.c. The division shall continue to have a lien against the remaining property of such employer as
well as the sold or transferred assets; and

17.1.d. Such employer shall remain liable for ail amounts due to the division until such amounts are
fully paid. When a successor employer succeeds to the selling emplover's liability, the selling employer remains
jointly and severally liable for such obligations.

17.2. Obligations of successor employer. If an employer acquires by sale or such other ransfer or assumes all
or substantially a1l of a predecessor employer's assets, then:

172.a. Liens for payments owed to the division for premium taxes, premium deposits, interest,
penalty premium rate and other payments owed to the division by the predecessor employer shall be extended to the
successor emplover; '

17.2.b. Liens heid by the division against the predecessor employer's property shall be extended to all
assets of the successor emplover;

17.2.c. Liens extended to the successor emplover by operation of the West Virginia Code or this
section are enforceable pursuant to West Virginia Code, §23-2-3a;

17.2.d. Unless all amounts owed by the predecessor employer are paid prior to or at the sale or other
transfer, prior defaults by a predecessor employer shall acorue to the successor emplover for purposes of determining
whether the successor emplover is in default and whether the successor emplover is subject to the penalty premium
rate provisiong of West Virginia Code, §23-2-5(f); and

17.2.e. The successor employer shall assume all liabilities, charges and contingent liabilities of the
predecessor employer and shall be subject to modifications to premium rates as contained in subsection 17.3.

17.3. Premium tax rates; sale of business or assets. If an employer acquires by sale or such other transfer or
assumes all or subsiantially all of a predecessor employer's assets, then:

17.3.a. If the predecessor's experience modification factor is greater than one then, If the new
employer does not already have an experience modification factor for that same class, the new employer shall assume
the predecessor emplover's experience modification factor for the payment of premium taxes until sufficient time has
elapsed for the new employer's experience record to be combined with the experience record of the predecessor
employer so as to calculate the new employer's own experience modification factor.

A, If the predecessor’s experience modification factor is less than one then, if the new

employer does not already have an experience modification factor for that same class, the new employer shall be
assigned the base rate. -
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173.b. If the new employer has an experience modification factor for that same class, the new
employer shall be assigned a new rate computed on the basis of the new employer's and the predecessor employer's
combined experience record. The new rate will become effective on the first day of the coverage peried following
the sale or other transfer. ’

17.5.¢. If the new employer is a self-insurer and is conducting business in the same ciass of the
business or assets purchased, then the self-insurer must make application to the division and post such additional
bond as may be required pursuant to section thirteen of this rule.

17.5.d. If the predecessor emplover is a self-insurer, then, if the new employer does not aiready have
an experience medification factor, the new employer shall be assigned the base rate for that class, or if the new
empioyer already has an experience medification factor for that same class, the new empioyer shall continue under
that experience modification factor. ’

17.4. In the event of sale or other ransfer of assets not coversd by the above provisions, the division will make
such ruling in the case as is proper, following the principles and policies set forth in this rule,

17.5. Agreements on assumption of charges. If a contract of sale or transfer includes an agreement as to the
parties' assumption of charges and contingent liabilities incurred by the seller prior to the effective date of the sale or
transfer, and if a complete copy of the contract is fiied with the division, the employer may request the division give
effect to the agreement. so long as, in its opinion, the agreement meets the fiduciary requirements of the Fund. The
division will issue a written decision on whether it will give effect to the agreement. The division is under no
obligation to give effect 1o such an agreement.

17.6. Certificate of good standing to transfer a business or business assets., If an employer subject to this
section pays to the division, prior to the execution of an agreement of sale or other transfer, a sum sufficient to retire
all of the indebtedness that the employer would owe at the time of the execution, then the division shail issue such a
certificate to the emplover that the emplover's account is in good standing and that the assets may be sold or
otherwise transferred without the attachment of the division's lien.

17.6.a. In the event the emplover would not owe any sum to the division on the date of execution of
the agreement, then a certificate of verification of good standing, as previously described, shall be Issued to the
employer.

17.7. Presumption. The sale or other transfer of an employer’s assets shall be presumed to be a transfer of all or
substantially all of the assets if the transfer affects the emplover's capacity to do business. The presumption may be
overcome upon petition or petition and administrative hearing in accordance with the provisions of West Virginia
Code, §23-2-15,

17.8. Construction. The provisions of this section are expressly intended to impose upon such successor
emplovers the duty of obtaining from the division or predecessor employer, prior to the date of such acquisition, a
valid "certificate of good standing to transfer a business or business assets” to verify that the predecessor employer is
in good standing prior to sale or other transfer.

§85-9-18. Late penalties for filing and reporting; penalty premium rate.
18.1. Late penaltes. In accordance with the provisions of West Virginia Code, §23-2-5(b), each employer who
shall fail to timely file any payroll report or timely make any payment due under this rule, ar both, for any payment

period commencing on and after the first day of July, one thousand nine hundred and ninety-five, shall pay a late
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reporting or payment penalty of the greater of fifty dollars (850) or ten percent (10%4) of the payment due, but not to
exceed five hundred dollars ($500), with such report. Such late penalty shall be paid at the earliest of thirty (30) days
from date of notification or the date when the next report and payment are due. If such late penalty is not paid when
due, the same may be charged to and collected by the division from the employer's premium deposit account or
otherwise as provided for by law.

18.1.a. Interest shall accrue and be charged on all payments, definquent premium tax payments, late
reporting or payment penalty, and premium depaosit shortfall, all of which or whichever may be applicable, pursuant
to West Virginia Code, §23-2-13.

18.2. Penalty premium rate. In accordance with the provisions of West Virginia Code, §23-2-5(f), whenever a
penalty premium rate is imposed on an employer and such employer fails to timely pay such penalty premium rate,
then such amount shall be subject to iate penalties for filing and reporting and interest accrued which shall be in
accordance with West Virginia Code, §23-2-13.

§85-9-19. Implementation,

19.1. The division shall administer and impiement this rule 1o minimize the workers’ compensation fund deficit
and encourage the prevention of work related injuries. In accordance with this objective, the division is imbued with
the authority to implement the provisions of this rule in the sequence and time frames required and in such a manner
as the division, with the agreement of the compensation programs performance council, sees fit. The implementation
of this rule is contingent upon the capacity of the division to properly administer the same and upon whether such is
financially viable given the fiduciary obligations of the compensation programs performance council and the
division. It is the intent of this rule, although it is not a requirement of this rule, that it be implemented in its entirety
on or before July T, 1998,

19.2. The division with the agreement of the compensation programs performance council, shall have the
authority to manage its capacity to implement the provisions of this rule by requesting, selecting, acquiring, directing
and controlling the financial and human resources, along with the processes and technology, necessary to implement
this risk management system.

$85-9-20. Administrative protests and hearings.
20,1, Protest. An employer may protest any order or decision made under the provisions of this rule.

20.2. Perition. In order to preserve its right to protest, the employer must file a written petition with the
division, stating the order or decisicn protested and the exact nature of the issue in contoversy. In the written
petition, the employer must designate a person or entity to receive official notices related to the protest and the
employer must provide the address of the person or entity. The written petition must be received by the division
within thirty (30) days after the employer receives notice of the objectionable order or decision or within sixty (60)
days of the date of the objectionable crder or decision, regardless of notice. This period may not be extended or
waived.

20.3. Acknowledgment. Within thirty (30) days after receiving the written protest, the division shall issue a
notice acknowledging the protest and providing an opportunity for hearing.

20.4. Subsequent administrative hearing proceedings shall be in accordance with 85 C.8.R. 7 " Rules for
Selecred Hearings.” ) o B}
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§83-9-21. Information.

21.1. A request 1o inspect or copy any public record of the division shall be made directly to the director of the
workers' compensation division under the provisions of West Virginia Code, §23-1-4.

21.2. All requests for information must state with reasonable specificity the information sought. The director,
upon demand for records made under this rule, shall as soon as js practicable but within a maximuem of five days not
including Saturdays, Sundays or legal holidays:

21.2.a. Furnish copies of the requested information;

21.2.b. Advise the person making the request of the time and place at which the person may inspect
and copy the materials; or

21.2.c. Deny the request stating in writing the reasons for such denial. Such a2 denial shall indicate
that the responsibility of the director and the division te produce the requested records or documents is at an end, and
shall afford the person requesting them the opportunity to institute proceedings for injunctive or declaratory relief in
the circuit court of Kanawha County

21.3. The division may releass, pursuant to a proper request, the following information:

21.3.a. The base premium tax rate for a specific emplover;

21.3.b. Whether or not a specific employer has obtained coverage under the provisions of this chapter;

21.3.c. Whether or not a specific employer is in gocd standing or is delinguent or in default according
1o the division's records and the time periods thereof; and

21.3.d. If a specific employer is delinquent or in default, whart the payments due the division are and
what the components of that payment are including the time periods affected.

21.4. The division may release or communicate publicly any information which it may release under the
provision of subsaction 21.3.

21.5. The division may charge fees reasonably czleulated to reimburse the division for its actual cost in making
reproductions of such racords, including reimbursement for costs of computer programming where applicable,
§85-9-22. Severability

If any provision of these rules or the application thereof to any entity or circumstance shall be held invalid, such

invalidity shall not effect the provisions or the applications of these rules which can be given affect without the
invalid provisions or application and to this end the provisions of these rules are declared to be severable.
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