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NOTICE OF AGENCY ADOPTION OF PROCEDURAL OR INTERPRETIVE RULE
OR A LEGISLATIVE RULE EXEMPT FROM LEGISLATIVE REVIEW

Bureau of Employment Programs
AGENCY: Workers Compensation Division TITLE NUMBER: 85

CITE AUTHORITY: 21A-2-6(1); 21A-2-6(14); 21-A-3-7(b); 21A-3-7(c); 23-24, and 23-1-1

RULE TYPE: PROCEDURAL INTERPRETIVE

EXEMPT LEGISLATIVE RULE X
CITE STATUTE(s} GRANTING EXEMPTION FROM LEGISLATIVE REVIEW

§§21A-2-6(1) , (2) & (14); 21A-2-19; 21A-3-7(b) & -(¢c); & 23-1-1

AMENDMENT TO AN EXISTING RULE: YES X NO
IF YES, SERIES NUMBER OF RULE BEING AMENDED: 9
TITLE OF RULE BEING AMENDED: 85 C.S.R. 9, "Risk Management"

IF NO, SERIES NUMBER OF NEW RULE BEING ADOPTED:

TITLE OF RULE BEING ADOPTED:

THE ABOVE RULE IS HEREBY ADOPTED AND FILED WITH THE SECRETARY OF STATE. THE

EFFECTIVE DATE OF THIS RULE IS December 6, 1599
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" William F. Wieweg, Comml oner, BEP
Authorized Si gnature
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Cecil H, Underwood
Governor

West Virginia Bureau of Employment Programs

» Job Service/Job Training Programs » Labor Market Information
= Unerrployment Compensation » Workers’ Compensation

William F. Vieweg
an equal opporiundy/aftinalive action employer

Commissioner

November 4, 1999

The Honorable Ken Hechler
Secretary of State

Building 1, Suite 157K

1900 Kanawha Boulevard, East
Charleston, West Virginia 25305

Re: Final Filing
Exempt Legislative Rule
Title 85, Series 9
“Risk Management”

Dear Mr. Secretary:

Please consider this letter as my written approval for the final filing of the
above-noted exempt legislative rule.

Pursuant to Enrolled Committee Substitute for House Bill 4030, Regular
Session, 1994, the Department of Commerce, Labor and Environmental Resources
was abolished. Pursuant to that same bill and to Executive Order No. 5-94 of the
Governor, the Commissioner of the Bureau of Employment Programs is empowered
to promulgate rules without the consent or approval of a department secretary.

Thank you very much for your assistance in this matter.

Very truly yours, -

"Zf)_:jﬁ ~

William F. Vieweg
Commissioner

WFV/RBS/nwd

Legal Services Division
One Player's Club Drive, Charleston, West Virginia 253111638 http//iwwwstatewvusibep
Telephone 304/558-6100 = Facsimile 304/558-6101
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NOTICE OF PUBLIC HEARING ON A PROPOSED RULE

Bureau of Employment Programs
AGENCY: Workers’ Compensation Division TITLE NUMBER: 85

RULETYPE: Exempt* Legislative

CITE AUTHORITY: 21A-2-6(1); 21A-2-6(14); 21A-3-7(b); 21A-3-7(c); 23-2-4; and 23-1-1

AMENDMENT TO AN EXISTING RULE: YES X NO

IF YES, SERIES NUMBER OF RULE BEING AMENDED: 9
TITLE OF RULE BEING AMENDED: 85 C.S.R. 9, “Risk Management”

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

DATE OF PUBLIC HEARING:  April 29, 1999 TIME:  10:00 a.m.

LOCATION OF PUBLIC HEARING: Charleston Civic Center

Room 206

* COMMENTS LIMITED TO: ORAL ., WRITTEN , BOTH X

* Comments are limited to the revised provisions in §4.7.

COMMENTS MAY ALSO BE MAILED TO THE FOLLOWING ADDRESS: Randall B. Sater, Counsel

Legal Services Division

The Department requests that persons wishing {o make One Players Club Drive
comments at the hearing make an effort to submit written
comments in order to facilitate the review of these comments. Charleston, WV 25311
(304) 558-6100
The issues to be heard shall be limited to the proposed rule. ‘/"1
Ay N e

e
ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL

William F. Viéweg, Commiss/'éner



Cedil H. Underwood
Governor

West Virginia Bureau of Employment Programs
* Job Service/job Training Programs = Labor Market Information
* Unemployment Compensation * Warkers' Compensation

an equal opportunity/2firmative action employer

Wilkiam F Vieweg
Commissicner

March 22, 1999

The Honorable Ken Hechler
Secretary of State

State Capitol Building
Charleston, West Virginia 25305

Re: Proposed Exempt Legislative Rule
Title 85, Series 9
“‘Risk Management”

Dear Secretary Hechler:

Please consider this letter to be my written approval for the filing of the
above-noted proposed rule.

Pursuant to Enrolied Committee Substitute for House Bill 4030, Regular
Session, 1994, the Department of Commerce, Labor and Environmental
Resources was abolished. Pursuant to that same bill and to Executive Order No.
5-94 of the Governor, the Commissioner of the Bureau of Employment Programs
is empowered to promulgate rules without the consent or approval of a
department secretary.

Thank you very much for your assistance in this matter.,

Very truly yours,

M%ﬁl :

William F. Vlewe
Commissioner
WFV.RBS:klf
Legal Services Division

One Players Club Drive, Charleston, West Virginia 2531 1- 1638 » http:/Avwew.state wyv.us/bep
Telephone 304/558-6100 = Facsimile 304/558-6 101



Summary of Proposed Exempt Legislative Rule
Statement of Circumstances
Title 85, Series 9
Risk Management

The proposed changes to the “Risk Management” rule involve
the treatment of employers who have been misclassified and have,
as a result, overpaid or underpaid premiums.

Employers who have changed their business operations, who
knew or should have known that the change in activity could result
in improper classification, will be reclassified effective the date of

the change in operations.
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FISCAL NOTE FOR PROPOSED LEGISLATIVE RULES

Rule Title: Title 85 Series 9: Risgk Management
Type of Rule: X __ Legisglative Exempt Interpretive Procedural
Agency: Bureau of Employment Programs

Workers! Compensation Division

Address: 112 California Avenue

Charleston, WV 25305

1. Effect of Proposed Rule
Annual Fiscal Year

INCREASY ‘| DECREASE !|" CURRENT . . NEXT' ' | THEREAFTER '
ESTIMATED TOTAL Unknown‘“ ”ﬁﬁknown I Unﬁﬁé&ﬁ Uanown Unkﬁown
COST
PERSONAL SERVICES 0 0 o 0 0
CURRENT EXPENSE 0 0 0 0 0
REPATRS & 0 0 0 o 0
ALTERNATIONS
EQUEPMENT 0 0 0 0 0
OTHER :
Premium Revenue Unknown Unknown Unknown. Unknown Unknown
2. Explanation of above estimates:

Implementation of this rule change may have an impact on the amount
collected for underpayment of premiums and related penalties and interest.
In the event of a misclassification of an employer that results in an
underpayment of premium tax, the rule change no longer requires a
repayment of the resulting outstanding liability by the employer, for a
period of up to five years, unless fraud or willful intent to mislead the
division i1s determined. In addition, the guidelines previously
established for the handling of an overpayment by an employer, as a result
of a misclassification, have been eliminated. Therefore the effect on the
change in premium revenue, interest and penalties cannot be determined in
light of what may have been collected or refunded without the changes in
this rule.
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Rule Title: Title 85 Serieg 9: Risk Management

3. Objectives of this rule:

This rule provides for the administration of a fair and equitable system
for determining the risk associated with providing workers’ compensation
insurance coverage and pricing such coverage consistent with the specific
provisicons and purposes of the applicable W.Va. Code.

4. Explanation of Overall Economic Impact of Proposed Rule.

A. Economic Impact on State Government.

It cannot be determined if this rule change will have an economic
impact on state government.

B. Economic Impact on Political Subdivisions; Specific Industries;
Specific groups of Citizens.

It cannot be determined what economic impact this rule change will
have on any political subdivisions, specific industries or specific
groups of citizens.

C. Economic Impact on Citizens/Public at Large.

It cannot be determined what the economic impact will be on the
cgitizens or public at large.

Date: L -2 — ,(77’7
> “ 7

Signature of Agency Head or Authorized Representative

ZMZJMAM

William F. Vlew g
Commissioner, Bureau of Empl ent Programs
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TITLE 85 -
LEGISLATIVE RULE Seol
WORKERS' COMPENSATION DIVISION

SERIES 9
RISK MANAGEMENT

§85-9-1. General.

1.1. Scope. -- This exempt legislative rule provides for the
implementation of a system designed to underwrite the risk of
providing for workers’ compensation insurance, as administered by
the workers’ compensation division of the bureau of employment
programs, in accordance with the provisions of W. Va. Code,
§23-1-1, et seq.

1.2. Authority. --  W. Va. Code, §§21a-2-6(2); 21A-3-7(b) &
-7{c); 23-1-1; 23-2-4; 22-2-9; and 23-2-18. Purguant to W. Va.
Code, 8§21A-3-7(c¢), rules adopted by the compensation programs

performance council and the commissioner are not subject to
legislative approval as would otherwise be required under W. Va.
Code, §29A-3-1 et seq. Public notice requirements of that chapter
and article, however, must be followed. Pursguant to enrolled
committee substitute for house bill 4030, regular session, 1994,
the department of commerce, labor and environmental resources was
abolished. Pursuant to that same bill and to executive order no.
5-94 by the governor, the commissioner of the bureau of employment
programs 1s empowered to promulgate rules and regulations without
the consent or approval of a departmental secretary.

1.3. Filing Date. -- dJapuary—F—+997=

1.4. Effective Date. -- February 6—199%

1.5. Repeal and replacement. -- This rule repeals and replaces
85 C.S8.R. 9, entitled “Self-Insured Employers,” which was filed on
July 2, 1993, and became effective on July 2, 1993. This rule

repeals and replaces sections two, three, four, five, sgix, seven,
and eight of 85 C.S.R. 1, entitled “Administration of the Workers’
Compensation Fund,” which was filed on April 15, 1986, and became
effective on July 1, 1986.
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§85-9-2. Purpcse of Rule.

The purpose of this rule is to provide for the administration
of a fair and equitable system for determining the risk associated
with providing workers’ compensation insurance coverage and
pricing such coverage consistent with the general provisions and
purposes of W. Va. Code, §23-1-1, et seq., and consistent with the
specific provisions and purposes of W. Va. Code, §823-2-4 and
23-2-9.

§85-9-3. Definitions.

As used in this rule, the following terms, wordg, and phrases
have the meanings stated unless in any instance where such term,
word, or phrase is employed and the context expressly indicates
that another meaning is intended.

3.1, “Act” means the workers' compensation laws of the state of
West Virginia which are codified at W. Va. Code §23-1 et seq.

3.2. “Assetg” means probable future economic benefits obtained
or controlled by an employer as a result of past transactions or
events. These shall include, but not be limited to, good will,
buginess assets, customers, clients, contracts, access to leases
such as the right to sublease, assignment of contracts for the
sale of products, operations, stock of goods or inventory,
accounts receivable, equipment, or transfer of substantially all
of its employees or such other assets which have the following
three (3) characteristics:

(1) It embodies probable future benefit that involves a
capacity, singly or in combination with other assets, to
contribute directly or indirectly to future net cash inflows;

(2) A particular employer can obtain the benefit and
control others’ access to it; and

(3) The transaction or other event giving rise to the
employer’s right to or control of the benefit has already

occurred.

3.3. “Classification” shall mean a categorization of employers
for the purpose of assessing risk. Classifications are assigned
in accordance with the guidelines approved by the compensation
programs performance council.
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3.4. “Code of West Virginia” and “West Virginia Code” mean the
West Virginia Code of 1931, as amended.

3.5. “Commissioner” means the commissioner of the bureau of
employment programs pursuant to W. Va. Code §§21A-2-1 and 21A-2-12
& -13.

3.6. “Compensation fund” means the fund created by W. Va. Code,
§23-3-1, which includes the surplus fund.

3.7. “Compensation programs performance council” means that
body created within the bureau of employment programs under the
provisions of W. Va. Code, §21A-3-1.

3.8. “Coverage period” means the period of time during which an
employer 1is provided workers’' compensation coverage by the
division.

3.9. “Decision” means a written statement issued by the
division containing the division's findings of facts and
conclusions as to any issue presgented to the division under this
rule. Such decisions shall include, but not be limited to,
notices of delinquency and notices of default. Any purported
“decision” which is not in writing shall have no legal effect
under this rule.

3.10."Default” means either or both of the following:

a. The failure by an employer which has not made a payment
or filed a report due by it under the provisions of the Act and
which has received a notice of delinquency but has further failed
to make the payment or file the report within the time period
specified by the notice. For the purposes of this definition, the
employer may be a regular subscriber to the Fund or a self-insured
employer with the PFund and either an employer required to
subscribe to the Fund or an employer electing to subscribe to the
Fund.

b. The omission or failure by an employer to subscribe to and
pay premiums into the Fund and to comply with the requirements of
the West Virginia Workers’ Compensation Act at chapter 23 of the
W. Va. Code, and the rules prescribed by the division, as provided
by the Code at §23-2-1(a), prior to the first date of employment
of any employee of the employer and thereafter, shall cause
default to occur immediately prior to the moment of employment of
any employee upon the employer’s omission or failure to subscribe
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or comply by that time. Default, as defined in this subsection,
shall begin immediately, without notice as required by W. Va.
Code, §23-2-5, for delinquencies of subscribing employers, subject
the employer to all the penalties prescribed by law, including
interest on unpaid amounts, late reporting or payment penalty,
penalty premium rate and other penalties and collection actions
prescribed by Code and rules, including particularly the penalty
prescribed by W. Va. Code at §23-2-8, that is, the default
employer may be liable to respond in damages at common law or by
statute for the injury or death of any employee, however
occurring, without the benefit of the common law defenses set
forth in that section. This default may be cured through the

employer’s compliance with the Act and rules. If the default
employer has not filed an application for coverage, the
application must be filed. The provisions at W. Va. Code,

§23-2-5(f), are applicable to this default in providing for
restoration of the benefite and protection of the Act,
prospectively from the date of complete reporting and payment in
full of the employer’s delinquency and default liability or from
the date of a complete filing of an application for reinstatement
with adequate reinstatement deposit.

Default as defined in this rule is not affected or altered by
the provisions of 5.5.a. of this rule providing for a grace
period, for the first thirty (30} days from and including the date
of employment of any employee; except that, if the employer files
the application and deposit within thirty (30) days from the first
date of employment, the employer may avoid the imposition of
interest on payments unpaid when due, penalty premium rate, late
reporting or payment penalty or other monetary penalties which may
be imposed under law by the divisgion for the employer’s omission
or failure to file an application for coverage and premium deposit
prior to the first date of employment of any employee. Therefore,
the provisions of W. Va. Code, §23-2-8, regarding civil liability
for the injury or death of an employee, are not affected or

altered by provision for such grace period. Furthermore,
according to the exception set forth in the last sentence of W.
Va. Code, §23-2-1(h), regarding coverage of socle proprietors,

partners and corporate officers, notwithstanding the provision for
a grace period from the i1imposition of certain other stated
penalties, no sole proprietor, partner or corporate officer who
may be lawfully elected out of mandatory coverage under
subsections (g) and (h) of W. Va. Code, §23-2-1, may be afforded
any benefits of coverage if injured within such thirty day grace
period or thereafter until actual subscription occurs through
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application for coverage prior to the date of injury of such
person.

3.11. “Delingquent” means an employer has failed to timely pay
premium taxee, to timely file a payroll report, to maintain an
adequate premium deposit, to honor proper pay orders or to make
any other payment due under the terms of this rule or the Act.

a. Proper cause for failure to promptly honor a pay order to
a claimant shall include, but not be limited to, those instances
where:

A. a self-insured employer fails to receive notice of a
properly promulgated pay order, or

B. those instances in which a pay order:
{a) has been promulgated in substantive error, or

(b} 1is on its face obviously in error as to the amount
due, or

(c) orders the payment of temporary total disability
benefits past the date on which the claimant returned to work or
was treleased to return to work by the claimant’s attending
physician.

3.12. “Dependent” has the meaning ascribed to that term by
W. Va. Code, §23-4-10(d).

3.13."Director” means the executive director of the workers’
compensation division, who 1is appointed by the commissioner and
who serves as the chief operating officer of the daily operations
of the workers' compensation division, as contained in W. Va.
Code, §23-1-4.

3.14.“Division” means the workerg' compensation division within
the bureau of employment programs as provided for by W. Va. Code,
§§21A-1-4 and 23-1-1 et sedq.

3.15. “Domestic services” means services of a household nature
performed by an employee in or about a private home of the person
by whom he or she is employed. A private home is a fixed place of
abode of an individual or family. If a dwelling house is used
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primarily as a boarding or lodging house for the purpose of
supplying board or lodging to the public as a business enterprise,
it is not a private home and the services performed therein are
not domestic services.

In general, services of a household nature in or about a
private home include services performed by cooks, butlers,
housekeepers, governesses, maids, valets, baby sitters, care-
takers, handymen, gardeners, and chauffeurs of automcbile for
family use.

The term domestic services shall not include services of a
household nature performed by an employee in or about the private
home of a person when that employee is employed by scomeone other
than a member of the household. For example, employees of maid
services, temporary employment agencies, or other businesses do
not provide domestic services under the provisions of this rule.

3.16. “"Employee” has the meaning ascribed to that term by W. Va.
Code §§23-2-1 and 23-2-1a.

3.17. “Employer” has the meaning ascribed to that term by W. Va.
Code §23-2-1, which includes, but is not 1limited to, any
individual, sole proprietor, firm, partnership, limited
partnership, limited liability company, joint venture,
association, corporation, company, organization, receiver, estate,
trust, guardian, executor, administrator, government entity or any
other entity regularly employing another person or perscns for the
purpose of carrying on any form of industry, service or business
in this state.

3.18.“Experience modification factor” means an actuarially
determined multiplier which is applied to the premium tax base
rate and used to determine the standard premium tax.

3.19."Good standing” with the division means that the employer
is not delinquent or in default on its obligatioms to make reports
or payments to the division.

3.20."Incurred losses” are claims reserves consisting of
compensation awards, medical payments, and c¢laims expense
payments.

3.21.Injury” means compensable injuries or illnesses for which
reported costs or incurred but not reported coste are incurred by
the division within the meaning W. Va. Code, §23-4-1 et seq.
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3.22.%Standard premium tax” means the base rate multiplied by
the experience modification factor and the number of exposure
units. Exposure units means the exposure base divided by the unit
of exposure.

3.23.“Owned or controlled” and “owns or controls” meang:

3.23.a.

A. Based on instruments of ownership or voting securities,
owning of record in excess of 50 percent of an entity; or

B. Having any other relationship which gives one person
authority directly or indirectly to determine the manner in which
an employer conducts its overall business operations.

3.23.b. The following relationships are presumed tao
constitute ownership or control unless a person can demonstrate
that the person subject to the presumption does not in fact have
the authority directly or indirectly to determine the manner in
which the relevant employer's operation is conducted:

A. Being an officer or director of an entity; or

B. Being the operator of a surface coal mining operation;
or

C. Having the ability to commit the financial or real
property assets or working resources of an entity; or

D. Being a general partner in a partnership; or

E. Based on the instruments of ownership or the voting
securities of a corporate entity, owning of record 10 through 50
percent of the entity.

3.24.“Payments” are obligations of the employer for the
purposes of this rule including, but not limited to, the payment
of premium taxes, the payment of premium deposits, the payment of
any obligations due to be paid by an employer authorized by the
division to be a self-insurer, late reporting and payment
penalties, interest, and penalty premium rate premium tax.

3.25.%Payrcll” means the entire gross wages of all employees,
not excluded under provisions of the Act or this rule, ox such
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other wage related exposure base as may be determined by the
compensation programs performance council.

3.26."Premium” and “premium tax” mean the amounts of money due
from an employer to the Fund or division as a result of quarterly
and other periodic assessments by the division wunder the
provisions of the Act in order to establish, maintain, and
replenish the Fund and to pay the expenses of administration of
the Fund by the division. "Premium” and “premium tax” includes,
but is not limited to, assessments of: premium tax, premium
deposit, penalty premium rate premium tax and interest, assessed
to all employers; and also, that portion of self-insured premium
tax assessed in arrears through benefit payorders to the employer
for the employer’s claimant employees, on behalf of and for the
benefit of the Fund as provided by law, assessed in arrears in
lieu of direct, advance premium tax payments to the division.

3.27."Quarter” means the four calendar quarters: January 1
through March 31; April 1 through June 30; July 1 through
September 30; and Octcocber 1 through December 31 of each calendar
year.

3.28."Regular subscriber” and “subscriber” mean an employer who
obtains coverage under any of the workers’ compensation insurance
plans offered by the division.

3.29. “Remuneration” means “wages” as defined under the
provisions of 26 U.S.C. 3121 of the Internal Revenue Code.

3.30.%8Self-insurer” and “self-insured employer” mean employers
who are eligible and have been granted self insured status under
the provisions of W. Va. Code, §23-2-9.

3.31.%"Surplus fund” means that portion of the compensation fund
created by W. Va. Code §23-3-1, which is to be set aside to create
and maintain coverage for the catastrophe hazard, the second
injury hazard, deficit reduction, and all losses not otherwise
specifically provided for by the Act.

3.32.“This rule” means the instant legiglative rule designated
as 85 C.S.R. 9, “Risk Management.”

3.33.*Audited statements” wmeans the financial statements
accompanied by an independent auditor’s report which provide
reasonable assurance about whether the audited employer has
presented fairly the financial position, results of operations,
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and cash flows in conformity with generally accepted accounting
principles. This assurance is derived through a systematic
process, governed by generally accepted auditing standards, of
objectively obtaining and evaluating evidence regarding assertions
about economic actions and events to determine whether (1)
financial information is presented in accordance with established
or stated criteria, (2) the entity has adhered to gspecific
financial compliance requirements, if applicable, or (3) the
entity’s 1internal control structure over financial reporting
and/or safeguarding assets is suitably designed and implemented to
achieve the control objectives.

§85-9-4. Auditing; Classifications; and Inspections.

4,1. Preservation of records. Every employer subject to the
workers' compensation law shall keep, preserve and maintain
complete records showing in detail all expenditures for gross
wages and the separation of such expenditures in the wvarious
classifications of the employer's business. The employer shall
keep such  additional information necessary to determine
classification of the employer’s activities as well as other
information necessary for a risk assessment. Such records shall
be preserved for not less than five (5} years after the respective
times of the transaction upon which the records are based. The
employer shall retain all records for periods in excess of five
(5) years in matters involving disputes with the division until
such matter is determined to be resolved by the division.

4.2. Pursuant to W. Va. Code, §23-2-2(a), every employer shall
furnish the division, upon request, all information required by
the division to ascertain or verify the number of employees
employed by the employer during a pertinent period, the names and
social security numbers of the employees, the gross wages paid to
employees during a pertinent period, occupations of employees,
classification information, other information necessary for rigk
assessment, and payments owed to the division, as premium taxes,
premium tax deposits, interest, fees, penalties, or to carry out
the various purposes of the Act.

4.2.a. Determinations. The commissioner and the
compensation programs performance council may make a
determination, consistent with the provisions of 7.2 and 7.3 of
this rule, to require a periocdic listing of all such employees.

4.3. Inspections of records; failure to maintain records. All
accounting records, books, records, papers and documents
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reflecting the amount and the classifications of the gross wage
expenditures of an employer, as well as the nature of the business

operation, shall be kept available for inspection at any
reasonable time by the duly authorized representatives of the
division. If any employer fails to keep, preserve and maintain

such records and other information as required under the
provisions of this section, or fails to make such records and
information available for inspection, the division may determine
the amount of premium tax due from the employer based upon such
information as is availlable and such findings shall constitute
prima facie evidence.

4.4. Auditing records; adjustments. The division shall have
the right at any reasonable time to audit any or all books,
records, papers, documents, operations and payroll of an employer
for the purpose of verifying the correctness of reports made by an
employer or such other reports as may be required by State or
federal law. The division shall have the right to make
adjustments as to risk assessments, including classifications,
allocation of gross wage expenditures to classifications, amount
of gross wage expenditures, premium tax rates and amount of
premium tax.

4.5. In order to inspect the information specified by the Act
and this rule, the division may direct that an agent or employee
of the division audit the information referred to in this section
during the regular business hours of the employer or at another
reascnable time and place within the state of West Virginia and
the employer shall permit the audit to occur and shall cooperate
with the auditors so that the audit may be successfully completed.
Failure to cooperate with such an inspection shall be considered
as a placement criteria for placement in the assigned risk plan
under the provisions of section twelve of this rule.

4.6. Classifications.

4.6.a. In general, only one risk classification is permitted
per peolicy account. The division shall assign to the employer the
classification yielding the highest base rate consistent with the
general business operations of the risk being assessed. In the
event an employer changes its employment activities to result in a
change 1in risk classification, the employer shall notify the
divigion in writing of such change within thirty (30) days of
occurrence,

10
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4.6.b. To qualify for more than one risk classification, the
employer shall meet all of the following criteria:

A. The activities of the additional risk e¢lassification
are conducted in a separate location;

B. The emplcoyee (g) are not customarily used
interchangeably between the two locations; and

C. The activities of the additional risk classification
are not in support of or incidental to the activities of the
existing risk classification.

4.6.¢. When the division has assigned multiple
classifications for an employer‘s operations, the employer shall
keep an appropriate record showing a correct and verifiable
segregation of gross wage expenditures into such clagsifications.
If the employer has failed to keep such record, payroll shall be
placed under the assigned classification having the highest rate
and the employer shall be assessed the premium tax accordingly.

4.6.d. Determinations. The commissioner and the
compensation programs performance council may make a
determination, consistent with the provisions of subsection 7.2 of
this rule and the procedures for determinations under subsection
7.3 of this rule, to provide for a system of classification other
than that described by the provisions of paragraph 4.6.a.

4.7. Misclassifications and reclassifications. Except as
provided below, employer classification changes shall be made and
become effective upon the first day of the quarter immediately
subsequent to the request for classification review, if such
request for review is made by the employer, or upon the first day
of the quarter immediately subsequent to the discovery of
misclassification, if discovered by the workers' compensation
division.

4.7.a. If misclassification of the employer results in the
underpayment of premium tax and is the result of either;

A-—Incemplete incomplete, inadequate, untimely, or
otherwise deficient disclosure by the employer, or

B—¥s—+the—xesult of a change in the activities of the
employer, without written notice to the division of such change,
which change the employer knew or should have known would—eauses
cause the division to place or maintain the employer’s account in

11
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an improper classification which results in the employer’s payment
of insufficient premiums, then the division shall make the class
change retroactively to the first day of the quarter in which such
change or deficient disclosure occurred and shall demand payment
of the liability resulting from the underpayment of premiums and
related penalties and interest. Payment of ocutstanding liabilities
will be reeuired for a period not to exceed the preceding five (5)
fiscal years wunless fraud or willful intent to mislead the
division is determined.

4.7.b. Ifmiselassification—of the employer If an employer

makes a complete, adegquate, timely and otherwise sufficient
application, oxr when the employer has supplied written notice of
its change in activities to the division, and the division has
failed to act on such information, which results in the
overpayment of premiums by the employer, then the division shall
make the c¢lass change retroactively to the first day of the
gquarter in which such change occurred. If an overpayment still
exists after adjustment, the division shall refund the amount of
the overpayment. Payment of refunds shall not exceed the period
of the preceding five (5) fiscal years.

4.7.¢c. If the employer’s account 1is otherwise 1in good
standing, a refund of the applicable overpayment from 4.7.b shall
be made to the employer through a credit to the employer'’'s
account . If the division determines that the refund amount is
materially greater than the employer’s premium tax payment of the
previous quarter, the employer’s account shall be credited and a
refund issued for the difference within 30 days of receipt of the
employer’s credited quarterly report.

If the employer has a security shortage, the division shall use
the refund amount to purchase additiomal security or annuities to
reduce the undersecured employer’s risk to the division. This
provision does not apply to undersecured employers who have
entered into an agreement with the division to obtain the proper
level of security and are upholding such an agreement.

4.7.d. When an employer’s account is retroactively
reclassified and it is determined that premium is due and owing to
the division as a result of the adjustment, the employer’s account
shall not be deemed tc be in default or to be delinquent unless
the employer fails to pay the premium owed within thirty days of
notification or under terms not to exceed thirty-six months. If
it is determined that the emplover’s account was improperly
classified as a result of fraudulent or other unlawful actions on
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the part of the employer, then such employer’s account shall be
deemed to have been in default as of the date of the first
improper premium payment or report. If the employer fails to make
payment on the date specified or agreed to by the division, then
such account shall be deemed to have been in default since the
first improper or inadequate premium payment or report.

4.8. Records of out-of-state employment. In instances of
temporary employment of certain employees without the state, the
entire remuneration of those employees shall be included in the
payroll reports to the division.

4.9. Either as an addition to or as part of the audit permitted
under this rule, the division may convene an administrative
hearing or conduct a deposition for the purpose of receiving the
information in testimonial or evidentiary form. The commissioner,
the executive director, an inspector or a designated hearing
officer may issue subpoenas and compel the attendance of witnesses
and the production of pertinent books, accounting records,
accounts, papers, records, documents, and testimony at any such
hearing or deposition. Any such administrative hearing or
deposition shall be convened and conducted in accordance with 85
C.S.R. 7, “Rules for Selected Hearings,” and the division shall
have the right to have any employer or officer, agent, or employee
of any employer examined under cath or affirmation. A deposition
may be held pursuant to this subsection even if a hearing
regarding the employer has not been previously noticed or
requested; but, in that event, adequate notice of the deposition
shall be given to all interested parties known to the division.

4.10.The request for information provided for by the Act, this
rule or other rules of the division, the audit provided for by
this rule, or the hearing provided for by this rule may be
conducted at any time when necessary to carry out the purposes of
the Act including when the division has good cause to believe that
the employer may be delinquent. Such times may be before the
issuance of a notice of delinquency, after the issuance of a
notice of delinquency, before or after an employer hags defaulted
or has been terminated or before, during, or after the
implementation of an attempt to collect or enforce upon the
employer's delinquency or default or resulting from any risk
management assessment. The division will give the employer proper
notice and reasonable time to gather the information necessary for
the request for information, audit, or hearing.
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4.11.When an employer has reported wages of an individual who
is not an employee within the meaning of the statute and paid
premium taxes thereon, such employer shall, upon proper reguest
being made of the division, and sufficient evidence that the
individual in gquestion is not an employee, be entitled to a
refund, if an overpayment exists after adjustment, of such premium
taxes for a period not to exceed the preceding five (5) fiscal
years unless claim liabilities under this employer exist for the
individual.

§85-9-5. Employers.

5.1. Duty to register. Every employer subject to the Workers’
Compensation Act (W. Va. Code §23-1-1, et seq.) is required to
register and pay premium taxes into the Workers’ Compensation Fund
for the protection of its employees.

5.2. Use of prescribed forms. Any employer subject to the act
and required to subscribe and pay premium taxes to the division
for the protection of its employees, as provided in W. Va. Code,
§23-2-1 et seq., must use the form or forms designated by the
division to subscribe for coverage. All information required by
the form or forms must be supplied to the division in accordance
with the directions contained on the form or forms and the
provisions of this rule.

5.3. Foreign corporations; certificate of authority. Upeon
application for workers' compensation coverage and prior to work
being performed in this state by any employee, a foreign
corporation must provide a copy of its certificate of authority
from the secretary of state of West Virginia.

5.4. Business registration certificate. Upon application for
workers' compensation coverage, all applicants must provide a copy
of the business registration certificate issued by the tax
commisgloner pursuant to W. Va. Code §11-1 et seq.

5.5. Application. When the duly executed application form or
forms have been returned to the division with a check for the
required deposit, the employer shall be required to provide the
division with any additional or relevant information. The
information requested may include, but is not limited to, audited
financial statements, as well as any other information necessary
to assess the risk being insured. Upon receipt of the application
the division shall send notice to the employer of provisional
coverage, 1including provisional c¢lassification. Once satisfied
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that all requirements have been met, the division shall promptly
send the employer a notice of the acceptance of his application.
The notice shall state the date of such acceptance, which shall be
midnight following the day of receipt of all such forms and the
satisfaction of all such requirements. The date of acceptance and
beginning date of the employer's coverage shall be the same date.

5.5.a. An employer may be allowed a grace period from the
division’s imposition of monetary penalties resulting from non-
compliance with the Act for the first thirty (30) days from and
including the date of employment of any employee. If the employer
files an acceptable application for coverage and pays an adequate
premium tax deposit within thirty (30) days from the first date of
employment, the employer may avoid the imposition of interest on
overdue payments, penalty premium rate, late reporting or payment
penalty or other monetary penalties which may be imposed under law
by the division. However, the provisions of W. Va. Code, §23-2-8,
regarding civil liability for the injury or death of an employee,
are not affected or altered by provision for such grace period.
Furthermore, according to the exception set forth in the 1last
sentence of W. Va. Code, §23-2-1(h), regarding coverage of sgole
proprietors, partners and corporate officers, notwithstanding the
provision for a grace period from the imposition of certain other
stated penalties, no scle proprietor, partner or corporate officer
who may be lawfully elected out of mandatory coverage under
subsections (g) and (h} of W. Va. Code §23-2-1, may be afforded
any benefits of coverage if injured within such thirty day grace
period or thereafter until actual subscription occurs through
application for coverage prior to the date of injury of such
person.

Such an individual or individuals who exercise ownership and
control of an employing entity shall fully disclose the identities
of all other entities for which they have or continue to exercise
ownership and control.

5.5.b. The employer's application and the required financial
statemente must be signed and sworn to by the president alone or
appropriate vice-president and secretary or assistant secretary of
the employer, parent or other related business if the employer,
parent, or related business 1is a corporation or limited
corporation; or, by all of the partners if the employer, parent or
related business is a partnership; or, by all of the general
partners if the employer, parent or related business is a limited
partnership; or, by all the members if the employer, parent, or
related business is a limited liability company; or, by the owner
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if the employer, parent or related business is neither a
corporation, limited corporation, partnership, limited liability
company, nor limited partnership.

5.5.¢. Any employer applying for coverage subsequent to the
beginning of operations is required to notify or disclose to the
division any and all injuries which have occurred prior to the
date of such application or provide an affirmative statement that
no injuries have occurred. The division may assess the risks and
costs of such injuries at any time for determinations made under
the provisions of this rule.

5.6. Evaluations. In reviewing an employer‘s application for
coverage, the division shall make such evaluations, assessments
and determinations necessary to carry out the provisions of this
rule and the Act.

§85-3-6. Employees Covered; Employers Required to Subscribe;
Coverage Elections; Assignment.

6.1. General. An employer's subscription for workers!'
compensation coverage must cover all of its employees who are
mandated coverage and benefits by law.

6.1.a. Independent contractors. Services performed by an
individual for wages are employment subject to this rule unless
and until it is shown to the satisfaction of the division that
such individual has been and will continue to be free from control
or direction over the performance of such services, both under the
contract of service and in fact.

6.1.b. Seasonal employers for purposes of W. Va. Code,
§23-2-5(a) (3), shall be determined by the division on a case-by-

case basis. Each employer requesting “seasonal employer” status
shall demonstrate to the division the seasonal nature of its
employment over a two-year minimum period. The employer

requesting “seasonal employer” status shall petition the division
sixty (60) days prior to the beginning of the coverage period for
which such status is requested.

6.2. Elections to not provide coverage. In accordance with the
provisions of West Virginia Code §23-2-1(g), certain employers may
elect not to provide coverage to certain individuals deemed
employees within the meaning of the Act, as follows:
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6.2.a. An employer, which is a subchapter S corporation
under the Internal Revenue Code, of employees, who are officers of
and stockholders in the subchapter 8 corporation;

6.2.b. An employer, which is a sole proprietorship, of an
employee, who is the owner of the sole proprietorship;

6.2.c. An employer, which is a partnership, of employees,
who are members of such partnership;

6.2.d. An employer, which is a corporation or association,
of employees, who are corporate officers or members of the board
of directors of the association or corporation. Such officers
shall consist of:

A.A president, a vice president, a secretary, and a
treasurer, each of whom shall be elected by a board of directors
at such time and in such manner as prescribed by its bylaws, and

B. Such other officers and assistant officers as may be
deemed necessary may be elected or appointed by the board of
directors or chosen in such other manner as may be prescribed by
the bylaws: Provided,

(a) Such other officers and assistant officers may not
be elected out of coverage by an employer if such employee:

(A) Is engaged in a dual capacity of having duties
and responsibilities for work ordinarily performed by an officer
and also having duties and work ordinarily performed by a worker,
administrator, or employee who is not an officer;

(B} Is ordinarily engaged in performing the duties
of a worker, an administrator, or an employee who 1s not an
officer and receives pay therefore in the capacity of an employee;
or

(C} Is engaged in an employment palpably separate
and distinct from his or her official duties as an officer of the
association or corporation; and

6.2.e. An employer, which is a limited liability company, as
defined under the provisions of West Virginia Code §31-1A-1, et
seg., of employees, who are managers and members of the limited
liability company.
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A. Such managers and members of the limited 1liability
company may not be elected out of coverage by an employer if such
employee:

{a} Is engaged in a dual capacity of having duties and
responsibilities for work ordinarily performed by a manager and
also having duties and work ordinarily performed by a worker,
administrator, or employee who is not a manager;

(b} Is ordinarily engaged in performing the duties of
a worker, an administrator, or an employee who is not a manager
and receives pay therefore in the capacity of an employee; or

{c) Is engaged in an employment palpably separate and
distincet from his or her official duties as a manager of the
limited liability company.

6.3. Manner of notification. In the event of an election under
subsection 6.2 of this rule, the employer shall serve upon the
division written notice naming the positions not to be covered and
the names and social security numbers of the persons occupying
those positions, and shall not include such “employee's” gross
wages for premium purposes 1in future payroll reports. Such
partner, member/manager, proprietor or corporate or executive
officer shall not be deemed an employee within the meaning of the
Act after such notice has been served.

6.3.a. Elections not to be covered made under subsection 6.2
of this rule are effective for the next coverage period and each
coverage period thereafter without subsequent election.

6.3.b. Elections not to be covered are valid only for the
persons named in the written notice to the division. Such an
election is not valid for any person who may later hold the same
position, office or title until an amendment to the election is
made in accordance with this rule.

6.3.c. Amendments to an election may be made only for the
purpcse of:

A. Changing the named person for any office or position
previously reported on the election; or

B. Making an election for persons who were not previously

employed as a sole proprietor, partner, officer, or member of the
board of directors on the date the election was made; or

is



85CSRS

C. Making an election upon application to become a
gubscriber to workers' compensation coverage; or

D. Adding a person who has previously elected not to be
covered under the provigions of subsection 6.2 of this rule if the
division receives written notification sixty (60) days prior to
the coverage period in which coverage is sought. If written
notification is not received by the division sixty (60) days prior
to the coverage period imn which coverage is sought, then coverage
shall not be extended toc such person requesting coverage beginning
that coverage period. The written notification shall clearly
identify the coverage period in which coverage is sought to begin.

6.3.d. BAmendments to the annual election may not be made in
circumstances where a named employee has only changed corporate
offices during the course of a coverage period.

6.4. If an employer has not subscribed to the compensation fund
even though it is obligated to do so under the Act, then any
partner, proprietor or corporate or executive officer shall not be
covered by the Act and shall not receive the benefits of the Act.

6.5. Election to provide coverage. An employer may elect to
provide coverage for employees who are exempt from the mandatory
coverage provisions of W. Va. Code §§23-2-1 & -la. An employer
may elect coverage for its employees if it employs:

6.5.a. PEmployees engaged in domestic services; or

6£.5.b. Five (5) or fewer full-time employees in agriculitural
gservice; or

6.5.c. Employees without the state except 1in cases of
temporary employment without this state; or

6.5.d. Not more than three (3) employees and the period of
employment is temporary, intermittent and sporadic in nature and
does not exceed ten {(10) calendar days in any calendar quarter; or

6.5.e. Employees of a church; or

6.5.f. Employees engaged in organized professional sports

activities, including trainers and jockeys engaged in thoroughbred
horse racing; or
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6§.5.g. Employees of volunteer rescue sgguads or volunteer
police auxiliary units organized under the auspices of a county
commigeion, municipality, or other government entity or political
subdivision; or, area or regional emergency medical services
boards of directors in furtherance of the purposes of the
emergency medical services act of W. Va. Code, §16-4C-1 et sed.:
Provided, That should any of the employers described in 6.5.9.
have paid employees, then to the extent of those paid employees
the employer must subscribe to and pay premium taxes inte the
workers' compensation fund based upon the gross wages of the paid
employees.

6.6. Employees who are the subject of a default employer's
voluntary election to provide them the benefits afforded by
subscription to the compensation fund shall have such protection
terminated at the time of their employer's default.

6.7. Manner of notification. In the event of an election under
subsection 6.5 of this rule, the employer shall report and include
such employee's gross wages for premium tax purposes in required
payroll reports.

6.8, Election by foreign businesses. Foreign employers whose
employment in this state is to be for a definite or limited period
less than ninety (90) days may choose to subscribe and pay into
the workers' compensation fund the premium taxes provided under
the Act.

6.8.a. Such an employer shall make application for coverage
in the manner provided by this rule and the Act.

6.8.b. Such an employer shall furnish a statement to the
division under oath showing the probable length of time the
employment will continue in this state, the character of the work,
an estimate of the monthly payrell and any other information which
may be required by the division.

6.9. Extra-Territorial coverage.

6.9.a. The entire gross wages of employees, whose contracts
of hire have been coneummated within the borders of West Virginia,
whose employment involves activities both within and without the
borders of West Virginia, and where the supervising office of the
employer is located in West Virginia, shall be included in the
payroll report.
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6.9.b. The remuneration of employees of other than West
Virginia employers, who have entered into a contract of employment
outside of West Virginia to perform transitory services in
interstate commerce only, both within and outside the boundaries
of West Virginia, shall not be included in the payroll report.

6.9.c. The workers’ compensation division respects the
extra-territorial right of the workers’ compensation insurance
coverage of an out-of-state employer for his regqular ewmployees,
whose contracts of hire have been consummated in some state other
than West Virginia, while performing work in the state of West
Virginia for a temporary period not to exceed ninety (90) days.
Employees whose contracts of hire are consummated at a job gite in
West Virginia or employees who have been hired to work
specifically in West Virginia must be protected for workers’
compensation insurance under the  West Virginia workers’
compensation fund.

6.9.d. Where there 1is a conflict with regpect to the
application of the workers’ compensation law, the provisions of W.
Va. Code §23-2-1c, apply. The employer requesting coverage under
such provisions shall supply the names and social security numbers
of each emplovee sought to be covered under such provisions.

6.10.Clergy. Whenever there are churches in a circult which
employ one individual clergyman and the payments to such clergyman
from such churches constitute his or her full salary, such circuit
or group of churches may elect toc be considered a single employer
for the purpose of premium payment and reporting to the division.

6.11.Limited partner. A “limited partner” as defined and
provided by the Uniform Limited Partnership Act (W. Va. Code
§47-9-1 et seq.) 1s not an employee of an employer which is a

limited partnership subject to the wandatory or electilve
provisions of the Act, unless that person is employed in the
service of the limited partnership for the purpose of carrying on
the industry, business, service or work in which it is engaged.

6.12. Investors. A person who 1is sclely an investor and who
does not participate in the direction, administration, or control
of a business or venture and its activities or investments is not
an employee of an employer subject to the mandatory or elective
provisions of the Act, unless that person 1is employed in the
service of the business or venture for the purpose of carrying on
the industry, business, service or work in which it is engaged.
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6.13 .Members. A “member” as defined and provided by the West
Virginia Limited Liability Company Act (W. Va. Code 831-1A-1 et
gseq.) 1s not an employee of an employer which ig a limited
liability company subject to the mandatory or elective provisions
of the Act, unless that person is employed in the service of the
limited 1liability company for the purpose of carrying on the
industry, business, service or work in which it is engaged.

6.14 . Correspondence. All correspondence to the division £from
an employer or its representative related to an employer’s
workers’ compensation account, premiums, or coverage issues shall
contain the employer’s peolicy number as well as the employer’s
federal employer identification number.

§85-9-7. Ratemaking.

7.1 Exposure base. Premium taxes shall be based on the total
gross wageg palid or payable to employees covered by the Act. In
accordance with the provisions of 7.2 , the compensation programs
performance council wmay provide for a different exposure base
consistent with the definition of remuneration or such other
exposure base as it may determine.

7.1.a. Except as modified by the compensation programs
performance council under the provisions of 7.2, “gross wages”
means all wages palid to employees, whether payable in money or
other valuable consideration, and shall include salaries, bonuses,
commissions, profit sharing, and the reasonable money wvalue of
board, rent, housing, lodging and other goods and services.

7.2. Determinations. The compensation programs performance
council shall have the authority to make the fcollowing
determination or determinations at any time and from time to time
in accordance with the procedures set out in subsecticn 7.3 of
this rule. Such determinations shall be consistent with the duty
of the compensation programs performance council to fix and
maintain the lowest posgible rates of premium taxes consistent
with the maintenance of a solvent workers’ compensation fund and
the reduction of any deficit that may exist in such fund and in
keeping with their fiduciary cbligation to the fund.

7.2.a. Classify into classes the employers subject to the
Act.

7.2.b. Restructure classes and create or eliminate classes.
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7.2.c. Prepare a premium tax rate schedule which shall
specify the base rate for each classification.

7.2.d. Adjust the premium tax rate schedule in whole or in
part.

7.2.e. Determine the expected loss rate to be used in
calculating expected losses which are used to derive the
experience modification factor.

7.2.f. Determine the method for limiting losses in the
experience modification factor formula or determine that all
losses be used in the experience modification factor formula.

7.2.g. Determine the methodology of calculating the
experience modification factor and the credibility assigned to the
emplover’s loss exposure.

7.2.h. Employ various methodologies, such as accident vyear
losgses 1in the calculation of Dbase rates and experience
modification factors.

7.2.1. Using c¢laims costs incurred (both awarded and
incurred but not reported) as the basis, determine the methodology
for the calculation of the second injury assessment, the
methodology  for  assessment  of administrative costs, the

methodology to assess deficit reduction costs, and such other
costs pertinent to the determination of required revenues.

7.2.3. Determine a rating plan for adverse risk employers.
7.2.k. Determine the estimated future return on investment.

7.2.1. Determine the amcount of premium tax which is assessed
to reduce any deficit that may exist in the workers’ compensation
fund.

7.2.m. Determine the annual statement components and the
time frames for distributing the annual statement.

7.2.n. Determine such other matters as the compensation
programs performance council deems appropriate in the exercise of
its ratemaking authority.

The division shall make the necessary expenditures to obtain
technical assistance and statistical information or such other
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necessary information to assist the compensation programs
performance council in the determinations to be made under this
subsection.

7.3. Procedures for determinations. Determinations made by the
compensation programs performance council under the provisions of
subsection 7.2, shall be made in the following manner.

7.3.a. The compensation programs performance council shall
make any determination or determinations at a public meeting or
meetings held in accordance with the provisions of 85 C.S.R.14,
"Procedural Rules for the Compensation Programs Performance
Council.”

7.3.b. Such determinations shall be filed with the office of
the secretary of state for publication in the state register
pursuant to the provisions of W.Va. Code, §29A-2-1 et seq.

7.3.c. BSuch determinations shall be filed with the office of
the secretary of state at least thirty (30) days prior to the
first day of the quarter in which the determination or
determinations become effective.

7.4. Computation of standard premium tax. The premium tax
assessed to each employer shall be calculated by multiplying the
number of exposure units, the specific base rate for the
employer’s class, and the experience modification factor (EMF).

Exposure Units x Base Rate x EMF = Standard Premium Tax

An employer meeting the criteria in subsection 7.4.b shall be
experienced rated. An employer who is not eligible for experience
rating shall have an EMF of one and shall be referred toc as a base
rated employer.

7.4.a. Computation of standard premium tax; base rated
employer.

Example, Employer A has $20,000 of payroll. Employer A’s

class rate 1is $5 per $100 of payreoll. Employers A’'s exposure
units are calculated:

Total Payroll + Payroll Unit = Exposure Units
520,000 =+ S$100 = 200 Exposure Units
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Employer A’'s premium tax assessed at the base rate is
calculated:

Exposure Units x Base Rate x EMF = Standard Premium Tax
200 x 85 X 1.25 =51000
7.4.b. Computation of standard premium tax; experienced
rated ewmployer. The workers’ compensation division recogmnizes
the existence of variability among the employers within each
premium tax class. The division shall determine standard premium

taxes for eligible employers by utilizing experience modification
factors calculated in accordance with the following methodoclogy
and principles.

7.4.b.A. Eligibility. To be eligible for experience
rating, an employer:

(1) Shall have had an account with the division for
the full experience period.

{(2) Shall have $1,500 in “expected losses” as defined
under subparagraph 7.4.d.B.

7.4.c. Experience period. The experience period used to
determine experience modification factors shall be an experience
period deemed appropriate by the compensation programs performance
council to capture the necessary c¢laims information. This period
may vary between classifications dependent on the risk and nature
of the business.

7.4.d. Calculation of experience modification factor. The
experience modification factor shall be calculated in accordance
with the following formula.

M= (A/B) xC+ (1 -¢C) + (L x C)
Where,

ig the actual reported loss;

ig the expected losses;

is the credibility factor; and
is the loss elimination ratio.

Eomp

A. “A" or “actual reported losses” means paid losses plus
case reserves incurred on a fiscal year basis.
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B. “E” or “expected losses” means the result generated by
transferring the selected incurred loss development factor into an
implied percentage of reported losses and applying it to the
expected ultimate losses (loss cost multiplied by exposure) .

C. “C* or “credibility” means the result calculated as a
function of the expected losses over the previous three years.

D. *L” or "“loss elimination ratio” means the calculation
ugsed to offget (on average} the impact of limiting the losses to
the maximum single loss. In order to minimize the impact of
infrequent high severity claims, a maximum at which claim
occurrences are capped will be based on the following formula:

A({max) = S x (E/QC)

Where,

A{max) is the maximum single reported loss;

E is the expected loss;

C is the credibility factor; and

S is the swing factor.

E. “8" or “swing factor” is a cap on the increase of the
experience modification factor resulting from a single occurrence.
The swing factor may fluctuate by class and will be determined in
accordance with subsection 7.2 and 7.3 of this rule.

7.4.e. Computation of standard premium taxes.
Example, Employer B has $20,000 of payroll. Employer B's class
rate 1is $5 per $100 of payroll. Employer B’s experience

modification factor is 1.25. Employer B’s standard premium tax is
calculated as follows:

Total Payroll + Payroll Unit = Exposure Units
520,000 + 5100 = 200
Exposure Units x Base Rate x EMF = Standard Premium Tax

200 x $5x 1.25 = $1250
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7.5. Premium tax surcharges and credits. The division shall
apply any applicable surcharge or credit to an employer’s premium
tax as determined under the provisions of this rule and in
accordance with the following formula:

Exposure Units x Base Rate x EMF x (1 + Premium Tax Surcharge) or
(1 + Premium Tax Credit) = Premium Tax

If employer B as described in section 7.4.e has a premium tax
surcharge of +30%, employer B’‘s premium tax is calculated as
follows:

Exposure Units x Base Rate x EMF x (1 + Premium Tax Surcharge) =
Premium Tax

200 x &5 x 1.25 x (1 + .30 ) = 851625

If employer B as described in section 7.4.e has a premium tax
credit of -30%, employer B’s premium tax is calculated as follows:

Exposure Units x Base Rate x EMF x (1 + Premium Tax Credit) =
Premium Tax

200 x 85 x 1.258 x (1 + (-.30) ) = 8875

7.6. Annual statement. The division shall provide to each
employer consistent with the determination under 7.2 and
employer’s statement detailing the activity in the employer’s
account for that coverage period. The employer’s statement shall
include, but not be limited to, the following:

7.6.a. The paid and incurred costs of the employer’s claims
that occurred during the experience periods underlying their rate
calculation;

7.6.b. Individual experience modification factor
determination information and the effect of such application of
the experience modification factor on the premium tax; and

7.6.c. Amounts calculated to fund the deficit and provide
for administrative costs of the division.

7.7. Notification. The division shall notify every employer
whose premium tax is affected under the provisions of section
seven (§85-9-7) of this rule. The division shall provide such

notice, in accordance with the provisions of section sixteen
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(§85-9-16) of this rule, to each affected employer at least thirty
(30) days prior to the period for which the rate change is
applicable.

§85-9-8. Guaranteed Cost Plan.

8.1. Description. Employers who subscribe to the guaranteed
cost plan are afforded coverage as required by the Act. Coverage
includes insurance for all covered losses for a calculated premium
tax. Such premium tax includes contributions for the retirement of
any deficit and the costs of administration of the Fund.

8.2. Eligibility. All employers shall be eligible for and
assigned to the guaranteed cost plan with the exception of
employers who qualify for and are granted an alternative plan
under the provisions of this rule.

8.3. Evaluation. The purpose of the division’s evaluation is
to assess the risk of the employer and determine the proper
claggsification and premium tax £for the employer. The division
shall review and evaluate each application received as part of the
registration and application process under the provisions of
section five of this rule. The division shall review such forms
to evaluate the accuracy and completeness of dinformation,
correctness of classification information, payroll reports and
deposits, and such other materials deemed necessary by the
division, As part of the evaluation, the division may require
payroll and classification audits, as well as 1loss prevention
inspections, to more accurately assess risk and charge appropriate
premium taxes.

8.4. Classification of employer operations. The division shall
classify every employer according to the risk of their operations
and in accordance with the classification schedule determined
under the provisions of section seven of this rule.

8.5. Assignment of premium rates. Under the applicable
provisiongs of this rule, the division shall assign to each
employer a base rate of premium tax or a merit rate of premium
tax.

8.6. Ongoing authority. The division shall maintain the
authority to review and reevaluate all information and actions
related to the employer‘s guaranteed cost plan from time to time
and at any time as the division determines.
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8.7. Compliance. An employer who subscribes or is assigned to
the guaranteed cost program shall comply with all applicable
provisions of this rule. An employer failing to provide

information necessary to the assessment of rigk within the time
frame requested by the division may be assigned to the adverse
risk plan. Should such assignment be made, no refunds will be
made upon subsequent provision of the information.

§B85-9-9., Deductibles.

9.1. Descriptiomn. The deductible plan requires employers to
pay the costs of a claim or claims up to a specified limit in
return for receiving a discount on premium tax liability. The

deductible plan is a loss sensitive plan which shows immediate
results to an employer and places emphasis on safety and accident
prevention in the workplace.

9.2. Election. If the division determines an employer meets the
financial responsibility requirements and procedural requirements
set forth in this rule, an employer may elect coverage under a
deductible plan.

9.3. Eligibility. Coverage under a deductible plan is
available to employers who request such coverage and satisfy all
of the following eligibility requirements.

9.3.a. The employer must be in good standing as defined by
this rule.

9.3.b. The employer must meet such standards of financial
strength and stability to show evidence of its ability to cover
all costs of the deductible plan.

9.3.¢. The employer must fulfill requests of the division
for required security.

9.3.d. The employer must not have been in default during the
three vyears priocr to the application for coverage wunder a
deductible plan.

9.3.e. The employer cannct have entered intc a reinstatement
agreement for payment of premium taxes due the division for the
five rating vears preceding the beginning date of the deductible
policy year.
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9.3.£f. The employer must be in active status on the first
day of the policy year.

9.3.g. The employer must have a minimum of three vyear's
experience.

9.3.h. The employer must be in compliance with all other
elements of the workers' compensation Act.

9.3.I. An employer requesting a deductible plan must have a
tax liability rating of A or B.

9.4. Application.

9.4.a. An employer may apply for coverage under a deductible
plan by filing with the division an application for the deductible
plan in the form prescribed by the division. The application must
be completed in its entirety, including but not limited to the
gelection of a deductible amount. The absence of pertinent
information will result in the application being rejected.

9.4.b. A disclosure of the employer's management and
financial structures, notice of the type of security the employer
intends to obtain to secure the deductible plan risk, and the
employer's financial statements for the three (3) fiscal years
preceding the date of application must be attached to the
application. The division may require audited financial
gtatements.

A. The employer's application and the required financial
statements must be signed and sworn to by the president alone or
the vice-president and secretary or assistant secretary of the
employer, parent or related business if the employer, parent or
related business is a corporation or limited corporation; or, by
all of the partners if the employer, parent or related business is
a partnership; or, by all of the general partners if the employer
is a limited partnership; or, by all the members if the employer,
parent, or related business is a limited liability company; or, by
the owner if the employer is neither a corporation, limited
corporation, partnership, limited liability company, nor limited
partnership.

B.If an employer does not have audited financial
statements for the three years preceding the date of application,
the employer must submit a £financial statement prepared by an
outside accounting firm which addresses each of the three fiscal
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years immediately preceding the date of application or the period
for which the employer has existed, whichever is a shorter period.
The division shall not be required to accept unaudited financial
statements.

C.In the case where the applicant 1is a government
employer, the criteria used to determine financial stability,
guarantees, and security may be modified to accommodate for
governmental accounting and other issues related to a going
concern. Any modifications allowed by the division in these cases
will take into consideration the risk to the division.

9.4.c. The employer may provide the division with any
additional information deemed relevant to its financial stability.
After reviewing the application and financial statements, the
division may request additional information from the employer
relevant to the employer's financial stability. The applicant
must provide the requested information.

9.4.d. The employer applying for <coverage under the
deductible plan shall pay to the division a nonrefundable
application processing fee at the time the application is filed. A
fee schedule shall be determined by the division according to the
terms of the deductible.

9.4.e. An employer who applies for coverage under the
deductible plan shall apply for coverage under this plan at least
45 days prior to the beginning of the coverage period. If the
application and security are approved by the division, the
coverage under the deductible plan will become effective on the
first day of the coverage period.

A. When application for coverage under a deductible plan
ig filed, the division will review the application and inform the

employer if there is a need for additionmal information. The
employer must provide the division with the additional information
in order to complete the application process. The division will

render a decision approving or disapproving the application and
defining the security requirements. The employer will have sixty
(60) days from the date of notification to obtain adegquate
security as defined under the provisions of this section.

B. If the employer 1s unable to obtain adeguate security,
as defined by the division, within the sixty (60) day period, the
application for coverage lapses. If the employer desires to
reapply, the employer may be required to begin the application
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process again and pay the nonrefundable application processing
fee.

9.4.f. Employers applying for coverage under a deductible
plan must continue to make timely premium payments under its
current plan or other required payments for its workers’
compensation risk until the deductible plan is approved by the
division and the status is effective.

9.5. Division's review of the application for coverage under a
deductible plan.

9.5.a. In reviewing the employer's application for coverage
under a deductible plan, the division shall assess the risk being
insured, including the employer's ability to meet its obligations
under the Act,

9.5.b. In assessing the employer's application, the division
shall review and evaluate the financial statements filed with the
application, the employer's workers' compensation loss experience,
and other information.

8.5.c¢. If an employer relies on the audited financial
statements of its parents to be granted coverage under a
deductible plan, then the parent company shall provide a parental
guaranty in a form acceptable to the division.

9.5.d. The division shall review each application to
evaluate the accuracy and completeness of information, correctness
of classification information, payroll reports and deposits, and
such other materials deemed necessary by the division. As part of
the evaluation, the divigion may require payment and
classification audits, as well as loss prevention inspections, to
more accurately assess risk and charge appropriate premium taxes.

9.6. Security and bond.

9.6.a. A security schedule shall be determined by the
division according to the terms of the deductible plans. The
division may direct that this amount be increased or decreased in
the future.

9.6.b. The employer shall post security or bond in an amount
sufficient to meet all of its obligations to the divisgion, subject
to the provisions of subsection 9.6.f and as defined by the Act
and this rule, during the coverage pericd of the deductible plan.
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At any time that good cause exists to believe that the bond or
gecurity is no longer sufficient to meet the employer's reasonable
foreseeable obligations, the division shall require the employer
to post additional or supplemental security or bond to meet these
obligations.

9.6.c. There are several acceptable types of security and
bond including, but not limited to, occurrence type security or
bond, marketable securities, letters of credit and premiums
assessed by the division to insure such risk. The divisgion has
the discretion to find that a particular type of security or bond
is acceptable. Requirements for particular types of gsecurity or
bonds are contained in the provisions of 13.6.c¢.A., - C. and are
made applicable hereto.

9.6.d. Employers applying for coverage under a deductible
plan must meet the security requirements defined by the division.
The amount of security required by an employer seeking coverage
under a deductible plan shall be based upon, but not be limited
to, such criteria as the employer's financial strength including
excegs liability insurance and the employer's demonstrated loss
experience. A demonstrated loss experience includes general
workers' compensation loss experience, gecond injury reserve loss
experience and catastrophe reserve loss experience.

9.6.e. Each employer who obtains coverage under a deductible
plan shall annually file a renewal application to continue the
privilege of insurance under a deductible plan. Such an
application shall be filed in accordance with the provisions of
this rule in subsection 9.4 in the form supplied by the division.
At the time the application for continuation of the privilege is
filed, or socner as an individual case may require, the division
shall review the employer's current financial status and security
requirements. The division will notify the employer of the
results of an annual review, if a review igs performed.

If the division determines that the security requires
adjustment in light of the employer's current financial status,
the division may adjust the security requirements. The divieion
shall utilize the review procedure set forth in this section to
make the security requirement determination,

A. If the division determines that an employer who obtains
coverage under a deductible plan has insufficient security or
bond, the division shall enter an order directing the employer to
increase its securities or bonds by the amount needed to reach the
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adequate and sufficient level for all time periods originally
intended to be covered by the inadequate or insufficient security
or bond. An inadequate or failed security or bond includes, but
is not limited to instances where the entity behind the security
or bond is no longer a viable entity or, for whatever reason, can
no longer meet its obligations.

The division shall provide a reascnable amount of time for the
employer to obtain the increased or added security or bond;
however, the period shall not exceed ninety (90) days from the
date of the division's order. The increased security or bond must
meet the requirements set forth in subsection 9.6 of this rule.

B. The employer's failure to obtain additional bond or
gsecurity, as required by the division, may result in a revocation
of the privilege of obtaining coverage under a deductible plan and
termination of the employer's deductible plan, the reassignment of
the employer to another workers' compensation insurance plan,
and/or the imposition of additional premiums to insure against
such risk. The division shall issue a notice specifying the
effective date of any such action or actions.

C. If the division has not already determined that a
decreased adjustment is merited, an employer may file a written
petition with the division for a downward adjustment of its
security requirements for purposes of coverage under a deductible
plan. The division may request additional information from the
employer, as it considers necessary. The division shall render a
written decision on the petition within ninety (90) days of
receipt of the petition, and if it is granted, the division shall
set forth the terms for the new security requirements in the
written decision.

9.6.f. The division may develop a sliding scale to determine
the amount of security required to obtain coverage under a
deductible plan.

9.7. Initial computation.
9.7.a. In accordance with the provisions of subsections 7.2
and 7.3, the commissioner and the compensation programs
performance council shall make the following determinations

regarding deductible plans:

(1) The composition of employer hazard groups;
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(2) The number of employer hazard groups;

(3) The premium range categories;

(4) The premium tax discount for each classification; and
(5) The size of the deductible.

9.7.b. The determinations shall be reduced to a table or
tables to assist in the calculation of premium tax.

9.7.¢. The premium tax amount payable by an employer
subscribing to the deductible plan shall be a function of the
table or tables in 9.7.b and the employer's standard premium tax.

9.7.d. Form of deductibles.

A. A1l deductible contracts entered between the division
and employers, where the per claim deductible amount is less than
twenty thousand dollars ($20,000), shall be in the form of
reimbursable deductibles. The division shall pay all costs of the
claim or claims and seek reimbursement from the employer by the
issuance of a pay order payable to the division. All incurred
costs shall be utilized to determine the employer's experience
modification factor notwithstanding the employer's payment of
deductible amounts.

B. All deductible contracts entered between the division
and employers, where the per claim deductible amount is $20,000 or
greatexr, shall be, at the ocpticn of the employer, either in the
form of a reimbursable deductible or in the form utilized by self-
insured employers.

If the employer chooses a reimbursable deductible, the division
shall pay all costs of the claim or claims and seek reimbursement
from the employer by the issuance of a pay order payable to the
division.

If the employer chooses the form utilized by self-insured
employers, the employer shall pay all costs of the claim or claims
up to the deductible amount in the same manner and subject to the
gsame administrative payment rules as a self-insured employer.

A1l incurred costs shall be utilized to determine the

employer’'s experience modification factor notwithstanding the
employer's payment of deductible amounts.
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9.8. Maintaining deductible plan status.

9.8.a. Each employer who obtaing coverage under a deductible
plan shall annually file a renewal application to continue the
privilege of obtaining coverage under a deductible plan. The
renewal application shall be in a form prescribed by the division
and shall be accompanied by all application materials required
under the provisions of subsection 9.4.

The employer must provide the application to the division
at least forty-five (45) days prior to the expiration of the
coverage period. The employer status as a subscriber to a
deductible plan shall continue on a year-to-year basis so long as
the employer continues to maintain the requisite financial
standing and continues to satisfy the other requirements imposed
by the Act, this rule, any other pertinent rule, and any order of
the division. If necessary, in oxrder to ascertain whether the
employer has met and can continue to meet all of the requirements
and obligations for maintaining deductible plan status, the
division may conduct an audit of all accounting records, books,
records, papers, and documents of the employer.

9.8.b. The division may suspend or terminate an employer's
deductible plan status if the employer fails at any time to comply
with the requirements of the Act, this rule, any other pertinent
rule, or any order of the division. The division shall provide
the employer with written notice of the lack of compliance and
give the employer 30 days to respond. Lack of resolution within
this thirty (30} day period will result in suspension or
termination. Suspension or termination shall take effect thirty
(30) days after the date of notice where the matter has not been
resolved.

9.9. Transfers and terminations. Transfers of business assets
as well as successor business obligations are provided for in W.
Va. Code, §8§23-2-14, 23-2-15 and section seventeen of this rule.

9.9.a. An employer may not voluntarily terminate a
deductible plan during the coverage period.

9.9.b. The division will review the employer's security and

bond requirements and make an appropriate adjustment to the
requirements, as set forth in this rule.
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9.9.c. Depending on the nature of the modification of
business, the division may require the employer to pay a fee. The
fee is assessed to offget the cost incurred to perform any
reviews, including actuarial reviews, to determine any new or
additional exposure which the modification may cause.

9.9.d. If the meodification causes an employer to no longer
qualify for the privilege of obtaining coverage under a deductible
plan, the division shall have the authority to revoke the
deductible plan status due to <changes arising from the
modification of business. Settlement of estimated liability at
the time of revocation shall be determined by the division.

9.10. Administrative reports and fees.

9.10.a. An employer who obtains coverage under a deductible
plan acknowledges its cobligations to continue to make all payments
and make all reports required by the Act or by the rules adopted
by the division.

§85-9-10. Group Retrospective Rating Plan.

10.1. Description. The division shall offer a plan for
workers’ compensation coverage to groups of employers. The
premium tax for this plan will be determined and adjusted
pericdically according to the group retrospective rating plan
described herein.

10.2. Eligibility. In establishing a group for group rating
purpeses, the sponsoring group organization or individual
employers in the group must satisfy all of the following
requirements:

10.2.a. All of the employers within the group must be members
of the sponsoring organization. The sponsoring organization must
have been in existence for at least two years prior to the last
date upon which the group's application for coverage is filed with
the division.

10.2.b. The division shall require the organization to
document its purpose by its charter, by-laws, or other evidence.
The sponsoring organization shall have duly elected officers. So
long as all of the other criteria of this rule are satisfied, a
parent corporation may be a sponsoring organization and, if it
qualifies under the criteria of this rule, a member of a group of
its subsgidiary corporations for group rating purposes.
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10.2.c. The employers in the organization must be in the same

classification. Classification group at the time of this rule’s
adoption refers to the 91 classification codes used to distinguish
the different industries for the base rate calculations. The

compensation programs performance council has the authority at any
time to <change the definition of c¢lassification group in
accordance with the determination provisions of 7.2 of this rule.
A sponsoring organization may sponsor more than one group.

10.2.d. The group of employers must consist of at least two
individual risk members and the aggregate workers' compensation
premiums of the members are, as determined by the division,
expected to exceed $250,000 during the coverage period.

10.2.e. The formation and operation of the group program in
the organization shall be required to provide a written plan for a
safety and loss control program and c¢laims handling for the
employers in the group. The division shall require the group to
document its plan or program for these purposes and have the plan
or program approved by the division. Groups reapplying annually
for group coverage shall document and submit the results of prior
programs.

10.2.f. Each employer seeking to enroll in a group for
workers' compensation coverage  must have active  workers'
compensation coverage according to the following standards:

A. Unless a dispute of the obligation has been lodged by
the application deadline, the employer must be current on any and
all payments, premiums, administrative costs, assessments, fines
or monies otherwise due to any fund administered by the workers'
compensation division, including amounts due for retrospective
rating, at the time of the application deadline date;

B. Employers subject to a reinstatement agreement for
payment of premiums or assessment obligations are eligible if an
agreement has been reached with the division to resolve the issues
relating to the reinstatement and if the employer is actively
participating in such a reinstatement plan;

C. The employer cannct have cumulative delinquencies in

excess of fifty-nine days within the eighteen months preceding the
application deadline date for group rating;
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D. The employer must have a tax liability rating of A or B
as defined by section fourteen of this rule; and

E. The employer must be in an active status on the first
day of the coverage period for group rating. An employer who
becomes active and obtains coverage after the first day of the
coverage period may not participate in group rating for that vear.

10.2.g. All members of the group must have entered into a
written agreement among themselves, which includes at least the
following:

A. A statement setting forth their reasons for purchasing
insurance under a group retrospective rating plan;

B. A statement attesting that all members have the sgame
clagsification code;

C. A formula determining how any additional premium taxes
due the division or any premium taxes returned by the division as
a result of the operation of the group retrospective rating plan
will be allocated to each member of the group;

D. An undertaking by each member to pay to the division
its allocated share of any additional premium taxes and to
allocate responsibility if any member fails to pay its allocated
share when due, so that the group will pay, in full, any
additional premium taxes owed the division; and

E. An undertaking to establish and maintain a safety
committee of its members to assist all members in reducing the
incidence of losses and controlling the severity of losses of the
group including documentation of compliance with the safety and
loss control plan at the time of renewal. All documentation will
be reviewed by the division’s safety director for approval.

10.3. Group status. Each employer who is a member of a group
shall be jointly and severally 1liable for the workers’
compensation obligations of other members of that group. No
employer may apply for or be a member of more than one group for
the purpose of obtaining workers' compensation coverage.

10.4. Representation for a group retrospective rating plan.

10.4.a. A group that has been established and has been
accepted by the division for the purpose of a group retrospective
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rating plan shall have no more than one permanent authorized
representative for representation of the group and the individual
employers of the group before the division in any and all risk-
related matters pertaining to participation in the workers!'
compensation fund.

10.4.b. The selection of an authorized representative must be
made by submission of a completed form supplied by the division,
and any change or termination of the authorized representative can
be made only by a subsequent submission of the form. Only an
cfficer of the group may sign such a form.

10.4.c. Notwithstanding the provisions of 10.4.a of this
rule, an individual risk in a group may retain the services of an
attorney and /or other authorized representative for claims-
related matters before the division, through submission of the
appropriate authorization for representation in such individual
claim files. The division will recognize only one authorized
representative for notice and appeal purposes.

10.4.d. For an individual employer which has left a group,
the individual employer may retain an authorized representative
for both claims and risk matters.

10.5. Application.

10.5.a. An application for a group retrospective rating plan
shall be made in a form provided by the division and shall be
completed in its entirety with all documentation attached as
required by the division. The absence of pertinent information
will result in the application being rejected. The application
shall be signed by an officer of the organization to which the
members ©of the group belong, and each individual employer in the
group shall be identified in the application and =shall
individually sign a form provided by the division indicating a
desire to be a part of the group for rating purposes and an
acknowledgment of the <c¢riteria and &rules for the group
retrospective rating plan, as well as an acknowledgment by each
employer of its Jjoint and several 1liability for the workers’
compensation obligations of other members of the group. The
division may request of individual employers or the group
additional information necessary 1including, but not limited to
financial statements, safety and loss control inspection reports
and claims reports, for the division to rule upon the application
for group coverage. Failure or refusal of the group to provide the
requested information on the forms or computer formats provided by
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the division shall be sufficient grounds for the division to
reject the application and refuse the group's participation in the
group retrospective rating plan. Individual employers who are not
included on both the final group roster and the individual
employer application by the application deadline will not be
considered for the group plan for that coverage period. All
rosters, computer formats or typewritten, must be submitted by the
appllcatlon deadline.

10.5.b. Completed applications for group coverage shall be
filed one full quarter prior to the beginning of the coverage
period.

10.5.c. An application for group rating is applicable to only
one coverage period. The group must reapply each period for group
coverage. Continuation of a plan for subsequent periods is subject
to timely filing of an application on a periodic basis and the

meeting of eligibility requirements each period. Timely filing,
in this instance, means filing ninety (90) days prior to the end
of a coverage period. An individual employer member of a

continuing group who initially satisfied the homogeneous
requlrement of this rule shall be disqualified from participation
in the continuing group for failure to continue to satisfy such
requirement.

10.5.d. Once a group has applied for a group retrospective
rating plan, the organization may not voluntarily terminate the
application during the division's evaluation period. All changes
to the original application must be filed on a division form
provided for the application for the group retrospective rating
plan and must be filed prior to the filing deadline. Any
rescissions made must be completed in writing, signed by an
officer of the organization to which the members of the group
belong, and filed prior to the filing deadline. The group may make
no changes in the application after the last day for filing the
application. Any changes received by the division after the filing
deadline will not be honored. The latest application form or
rescission received by the division prior to the filing deadline
will be used in determining the premium cbligation.

10.5.e. In reviewing the group's application, if the division
determines that individual employers in the group do not meet the
eligibility requirements for group rating, the division will
notify the individual employers and the group of this fact.
Employers found to be ineligible will be given fourteen (14) days
to resolve all issues surrounding their ineligibility. If
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eligibility issues are unresolved, the group may continue in its
application for group coverage without the disqualified employers,
if the group still satisfies the minimum requirements for group
rating as provided by this rule.

10.6. Calculation of group retrospective premium tax.

10.6.a. Standard premium shall be calculated for the members
of the group. Standard premium for purposes of the group
retrospective rating plan shall mean the aggregate premium tax of
the group calculated according to the terms of the individual
employers’ applicable policies.

10.6.b. Adjustment of standard premiums on a loss sensitive
basis. Standard premiums calculated in 10.6.a shall be adjusted
on the basis of actual incurred losses and rating values.

10.6.c. The compensation programs performance council shall
approve any rating schedule in accordance with the determinations
provisions of section seven of this rule.

10.6.d. Retrospective premium calculation. The retrospective
premium tax equals the sum of the premiums for the individual
pclicies of the employers who are members of the group. Such
premiums equal the sum of 10.6.d.E. and 10.6.d4.F, below. Determine
the following:

A. Incurred subject losses. In order to keep the expected
total Iloss amount used in the premium computation within a
predictable range, each loss used in computing the final adjusted
premium is capped at an amount negotiated with the group’s
representative.

B. Incurred subject losses multiplied by the sum of those
rating values shown on the schedule as applicable to incurred
gubject losses.

C. Standard premium multiplied by the sum of those rating
values shown in the schedule as applicable to standard premium.

D. Other charges calculated according to rating values
shown in the schedule or in other agreements between the

individual group member and the division.

E.
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(a) The sum of 10.6.d.A, -B, -C and -D above, divided
by the value in 10.6.d.E. (b) below.

(b) One minus the sum of the assessment factors shown
in the schedule.

F. Premiums identified as “Non-Subject,” after adjustment
to reflect the increase or decrease in the basig thereof from the
basis as estimated at the policy’s inception. Non-subject premium
refers to exposures that are not subject to the experience or
retrospective rating.

10.6.e.

A. Aggregate stop. If an aggregate stop amount is shown
in the schedule, the division will not use more than such
aggregate stop amount as the incurred subject losses in this
formula for all policies to which this group rating plan applies,
subject to 10.6.e.B.

B. If an aggregate stop limit is shown in the schedule,
that is the maximum incurred subject 1loss the division will
exclude from the formula for all policies which this group rating
applies because of the application of 10.6.e.A.

10.7. Schedule of adjustments.

10.7.a. The division will calculate the first interim
estimated premium eighteen (18) months after the plan’s inceptiom.
The division will recalculate the interim estimate premium
annually thereafter until all subject losses are settled or at an
earlier time by agreement with the group when a final
reconciliation and adjustment are computed.

10.7.b. Payment of additicnal premium to the division, or
the return of premium to the group, resulting from the calculation
or recalculation of the adjusted premium, shall be according to
the agreement between the division and the group.

10.8, Cancellation.

10.8.a. If, without the division’s written consent, any
policy subject to the group rating plan is canceled, and if an
aggregate stop amount calculated as a function of the standard
premium is shown in the schedule, then the division will change
the way the aggregate stop amount will be calculated, as follows:
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A. The standard premiums used by the division as the
basie of the aggregate stop amount will be the sum of the
annualized standard premiums for all policies in effect at any
time during the term (or the terms) to which this plan applies,
according to the division’s audit or the basis thereof.

10.8.b. If the division cancels any policy subject to
group rating, the standard premium for the canceled policy will be
the pro-rata share of the policy’s annual standard premiums for
the period of coverage, subject to adjustment on the basis of the
division’s audit or reasonable estimate of the actual premium
basis during that period.

§85-9-11. Individual Retrospective Rating Plan.
11.1. Description.

11.1.a. The plan may be used upon election by the employer
and acceptance by the division.

11.1.b. This plan adjusts the premium tax on the basis of
losses incurred during the period of coverage. The intent is to
charge a premium which reflects those losses. Within the
principle of insurance, retrospective rating establishes the
reasonable cost of workers’ compensation coverage by using losses
incurred during the coverage period and adding the divigion’s
expenses and other applicable charges.

11.1.c. This plan provides an incentive to the employer to
control and reduce losges because the retrospective premium will
be the result of losses during the coverage period. To the extent
that the employer controls losses there is a reward through lower
premiums.

11.1.d. The retrospective premium for a coverage period is
based on the incurred losses during that period. Premium under the
plan is the direct result of such incurred losses because the plan
refiects the cost of losses, subject to limitation, plus the
division’s expenses and other applicable charges.

ll.l.e. Retrospective rating 1is superimposed upon the
standard premium.
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11.1.f. Table of expense ratios. As  part of @ its
determinations under the provisions of section seven of this rule,
the compensation programs performance council may develop expense
ratio tables to indicate the total amount of the division’s
administrative expenses and other applicable charges. The total
amount for such charges is determined by multiplying the standard
premium of the risk by the factor for that size premium in the
Table of Expense Ratijios.

11.2. During the course of the coverage period in which an
employer subscribes to the retrospective rating plan, the employer
shall pay premium taxes in the same manner and in the same amount
required under the provisions of the guaranteed cost plan (section
eight) and the provisions of the receivables management section
(section fourteen).

11.3. Election. An  employer who meets the eligibility
requirements of 11.4 may apply for coverage under a retrospective
rating plan.

11.4. Eligibility. Coverage under a retrospective rating
plan is available to an employer if the estimated annual standard
premium is at least $50,000.

11.5. Application.

11.5.a. &an employer may apply for coverage under a
retrospective rating plan by filing with the division an
application for the retrospective rating plan in the form
prescribed by the division. The application must be completed in
its entirety. The absence of pertinent information will result in
the application being rejected.

11.5.b. The employer applying for coverage under the
retrospective rating plan shall pay to the division an application
fee of $2,500.00 at the time the application is filed.

A. The employer’s application and the required financial
statements must be signed and sworn to by the president alone or
the vice-president and secretary or assistant secretary of the
employer, parent or related business if the employer, parent or
related business is a corporation or limited corporation; or, by
all of the partners if the employer, parent or related business is
a partnership; or, by all of the general partners if the employer
is a limited partnership; or, by all the members if the employer,
parent or related business is a limited liability company; or, by

45



85CSRS

the owner if the employer is mneither a corporation, limited
corporation, partnership, limited liability company, nor limited
partnership.

11.5.¢. An employer who applies for coverage under the
retrospective rating plan shall apply for coverage under this plan
at least 45 days prior to the beginning of the coverage period. If
the application is approved by the division, the coverage under
the retrospective rating plan will become effective on the first
day of the coverage period.

A. When an application for coverage under a retrospective
rating plan is filed, the division will review the application and
inform the employer if there is a need for additional information.
The employer must provide the division with the additicnal
information in orxder to complete the application process. The
division will render a decision approving or disapproving the
application.

11.5.d. Employers applying for coverage under a retrospective
rating plan must continue to make timely premium payments or other
required payments for its workers’ compensation risk until the
retrospective rating plan 1is approved by the division and the
status is effective.

11.5.e. The division shall review each application to
evaluate the accuracy and completeness of information, correctness
of classification information, payroll reports and deposits, and
such other materials deemed necessary by the division. As part of
the evaluation, the division may require payment and
classification audits, as well as loss prevention inspections, to
more accurately assess risk and charge appropriate premium taxes.

11.6. Calculations.

11.6.a. The retrospective premium formula. The premium for a
risk subject to this plan is determined by the following
retrospective premium formula:

Retrospective premium tax =

1. Basic premium (reflecting maximum and minimum premium)

Plus

2. Converted Losses
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This formula produces a retrospective premium which shall be
subject to the minimum retrospective premium and the maximum
retrospective premium.

11.6.b. Definitions used in the formula.

A. “Basic premium” means a portion of the standard
premium. It is determined by multiplying the standard premium by
a basic premium factor. Such factors shall be based on the table
of expense ratios and the table of insurance charges.

The “Expense” portion of the basic premium is that
allocation of the standard premium intended to pay for the
administration of the division, the retirement of any deficit, and
such other charges not related to direct claims costs.

The “Insurance charge” reflects the net expected converted
losses for which the retrospective premium formula will not
generate additional premiums as a result of the application of
minimum and maximum premium factors {(See 11.6.b.D. and 11.6.b.E.)
or per-claim loss limitations (See 11.7.a.).

B. Converted losses are based on the incurred losses of
the employer during the period of the policy or policies to which
this plan is applied. A loss conversion factor is applied to such
lesses to produce the converted losses.

C. The loss conversion factor covers claim adjustment
expenses and the cost of the division’s loss related services.

D. The minimum retrospective premium is a percentage of
the standard premium. It is the least amount of premium to be
paid by the employer subject to this plan. The minimum
retrospective premium factor is established by agreement between
the employer and the divigion. The basic factor wvaries in
accordance with the minimum premium so established. The basic
factor represents provisions for non-loss expense and the
“insurance charge” for specific and aggregate limits on an
employer’s claims liabilities entering the retrospective premium
calculation.

E. The maximum retrospective premium is a percentage of
the standard premium. It is the greatest amount of premium to be
paid by the employer subject to this plan. It has the effect of
placing a limit on the impact of incurred losses on the
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retrospective premium. The maximum retrospective premium factor
is established by agreement between the employer and the division.
The basic factor varies in accordance with the maximum premium so
established.

11.7. Elective elements. The employer and the division may
agree that either or both of the following additional elective
premium elements will be included in the retrospective premium
formula:

1. Per-claim loss limitation;
2. Retrospective development premium.

11.7.a. Per-claim loss limitation. Use of this elective
element is intended to avoid the possibility that high individual
losses will have too great an impact on the retreospective premium.
Election of a loss limitation places a limit on the amount of
incurred loss arising out of any one claim, which will be included
in the retrospective premium formula. The basic factor will vary
in accordance with the per-claim limit so elected.

11.7.b. Retrospective development premium. The purpose of
this elective-premium element is to stabilize premium adjustments
for employers subject to this plan. Retrospective development
premium anticipates future increases in loss costs. The
retrospective development premium is included only in the first
three adjustments of the retrospective premium and is not included
in any later premium computations.

A. Retrospective development premium i1s computed as
shown below:

Standard Premium x Retrospective Development Factor x Loss
Conversion Factor

B. Retrogpective development factors shall be determined
by the compensation programs performance council in accordance
with the provision of section seven of this rule.

11.7.c. Calculations of elective elements. The retrospective
premium for an employer which has elected either or both of the
additional elective premium elements is determined by the
following formula:

Retrospective Premium Tax=
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1. Basic Premium Tax (reflecting maximum and minimum
premium, and per-claim loss limitation)

Plus
2, Converted Losses
Plus
3. Retrospective Development Premium

The retrospective premium shall not be less than the minimum
retrospective premium nor more than the maximum retrogpective
premium.

11.8. Retrospective rating options. The parameters of each
retrospective rating plan are subject to agreement between the
employer and the division. These include the logs conversion
factor, minimum premium factor, maximum premium factor, per-claim
loss limitation, and retrospective development. The basic factor
is determined in accordance with parameters so agreed upon.

In order to facilitate the use of retrospective rating, the
division may issue (in tabular form) one or more “plans” based on
the most commonly selected sets of parameters.

11.9. Cancellation.
11.9.a. Determination of premium upon cancellation.

4. Cancellation by the division, except for non-payment of
premium.

B. Cancellation by the employer when retiring from
business provided:

(a) All work covered by the policy has been completed,
or

{(b) All interest in any business covered by the policy
has been scld.

C. If the reason for the cancellation is A or B above,
retrospective premium for the canceled policy shall be computed as
follows:
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{a) Standard Premium: Determine the premium for the
canceled policy on a pro-rata basis. The resulting premium shall
be the Standard Premium.

11.9.b. Retrogpective Premium: The retrospective premium for
the canceled policy shall be determined by using the retrospective
premium formula in this plan. Use the standard premium to
establish the basic premium and, if applicable, any retrospective
development premium for the formula.

11.9.c. Exception for non-payment of premiums: If the
cancellation by the division is because of non-payment of premium
by the insured, the maximum retrospective premium shall be based
on a standard premium which shall be the premium for the canceled
policy extended pro-rata to an annual basis.

11.9.d. Cancellation by the employer, except when retiring
from business for the reascns stated above.

A. Determine the retrospective premium as follows:

(a) The premium for the canceled policy is to be
calculated cn a short rate basis,

(b} Use the retrospective premium formula in this
section of the plan to establish the retrospective premium as
shown below:

(A) Basic premium and if applicable, excess loss
premium and retrospective development premium shall be computed by
using the short rate premium above as the standard premium.

(B) Minimum retrospective premium shall be the short
rate premium.

{C) Maximum retrospective premium shall be based on
a standard premium which shall be calculated by using the actual
payroll for the period the policy was in effect, extending that
payroll pro-rata to an annual basis and then multiplying such
extended payroll by the authorized rates and experience rating
modification.

11.10. Computations.
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11.10.a. First computation of retrospective premium. Ag
soon as practicable after data has been pbrepared in accordance
with this section (losses will be valued six months after the
cloge of the coverage periocd), the first retrospective premium
computation shall be made by the division. The division shall
notify the employer and return premium if the retrospective
premium is less than premium previously paid. The employer shall
pay any premium greater than premium previously paid. ‘

If the employer and division agree, the first computation of
the retrospective premium shall be the final adjustment of premium
under this plan. In the absence of such an agreement, additional
retrospective premium computations shall be made by the division
in accordance with 11.10.b.

11.10.b. Retrospective premium adjustment after first
computation.

A.If the first or any other retrospective premium
computation is not final, a subsequent computation and adjustment
of premium subject to this plan shall be made by the division.
Losses will be valued twelve (12) months after the date of
valuation used in the previous computation. The procedure for
such later computations shall be the same as 11.10.a, except that
premium calculations shall be based upon the latest data
available. If the employer and division agree, the latest
computation shall be the final retrospective premium. Unless such
an agreement has been made, the division shall continue to make
such additional retrospective premium computations at intervals of
12 months.

B. If a subsequent computation of retrospective premium
results in no change from the previous computation, the division
shall notify the employer that there is no change in the premium
payment and that subsequent computations of retrospective premium
will be made in accordance with 11.10.c.

11.10.c. Final computation of retrospective premium.
A. Subsequent computations of retrospective premium shall
be issued by the division in accordance with 11.10.b. above until

both the division and employer agree that the latest computation
shall be the final retrospective premium under this plan.
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B. When the employer and division have agreed to the final
retrospective premium calculation, a revision of that premium
adjustment is not permitted except for clerical error.

§85-9-12. Adverse Risk Plan.

12.1. Description. The adverse risk plan identifies
employers with substandard performance levels and imposges
additional premium taxes on employers assigned to this plan. The
purpose of the adverse risk plan is to encourage employers, by
means of the imposition of a higher rate of premium tax, to adhere
to the Act and the rules of the division and improve their
performance. A further purpose is to provide an insurance plan
for those employers with an elevated risk and whose inclusion with
other employers results in an unacceptable sharing of risk by
those other employers.

12.2, Identification. The division shall have the authority
to identify and assign certain employers excluding self-insured
employers to the adverse risk plan. Such assignment shall only
take place with the approval of the compensation programs
performance council after review and evaluation of placement
criteria to determine whether a specific employer has substandard
performance levels.

12.3. Placement criteria. The division shall review and
evaluate the following placement criteria in its determination of
whether to recommend to the compensation programs performance
council that an employer be included in the adverse risk plan:

(1) Whether the employer's actual losses exceed the
employer's expected losses by a factor determined in accordance

with the provisions of subsection 7.2.;

(2) Whether the employer has knowingly underreported its
payroll information or wage information required by the division;

(3) Whether the employer has refused to provide access to
its premises and/or provide information requested by the division;

(4) Whether the employer is in default;
{5) Whether the employer is delinquent in filing and/or

paying required premium taxes more than two times in any calendar
year;
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(6} Whether the employer has failed to make a proper
payment or payments to a medical provider or the claimant, as
required by the applicable provisions of the West Virginia Code or
rules promulgated thereto;

(7) Whether the employer is not in compliance with this
rule;

(8) Whether the employer has been proven to be out of
compliance with any federal or state safety laws and regulations
directly affecting employee safety or health; and

(9) Whether an individual or individuals, who exercise
ownership and control over an employer assigned or previously
assigned to the adverse risk plan, exercise ownership or control
over a new or existing employer.

12.4, The division shall consider additional factors in its
determination of whether the employer meets the placement criteria
of 12.3.(1}). 8Such factors shall include:

12.4.a. Whether the employer has been properly classified
for purposes of determining the employer's expected losses;

12.4.b. Whether the employer is engaged in a unigque
employment category such that there is no suitable classification
for purposes of determining the employer's experience modification
factor;

12.4.c. Whether the employer experienced an anomalous
circumstance so as to adversely affect the employer's actual
losses; and

12.4.d. Whether the employer is participating in a program
developed under the provisions of W. Va. Code §23-2B-1 et seq.

12.5. Evaluation of criteria. The compensation programs
performance council shall consider the criteria of subsection 12.3
and 12.4, taken as a whole, in its determination of whether to
assign an employer to the adverse risk plan.

12.6. Effect of assignment to the adverse risk plan.
Placement in the adverse risk plan shall result in an increase in
the amount of premium tax paid by the employer so assigned. The
amount of increase of premium tax shall be determined in
accordance with a schedule of adverse risk charges developed by
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the compensation programs performance council under the provisions
of subsection 7.2. The increase in premium taxes shall include
all payment periods during which the employer is assigned to the
adverse risk plan. The amount of increase in premium tax shall be
over and above any other assessment of charges under the
provisions of the Act.

12.7. Length of assignment. When an employer has been placed
in the adverse risk plan, such assignment shall be for a period,
to be determined by the division considering the number and
severity of violations, not to exceed one year. Each employer
assigned to the adverse risk plan shall develop a remediation
plan, acceptable to the division, which addresses the correction
of the placement criteria under subsection 12.3 for which the
employer was deficient. The remediation plan from the employer
shall Dbe due within thirty (30) days following the date of
assignment to the adverse risk plan. Such period may be extended
for an appropriate period by the division if the employer does not
correct its actions or falle within any placement criteria
developed under subsection 12.3.

12.8, Notification.

12.8.a. Prior to recommending to the compensation programs
performance council that an employer be included in the adverse
risk plan, the division shall:

A. Notify the employer regarding the forthcoming
recommendation;

B. Provide to the employer the reasons for recommending
assignment to the adverse risk plan;

C. Provide to the employer thirty (30) days for written
response to the division’s reasons for recommending assignment to
the adverse risk plan;

D. Provide a copy of any such employer response to the
compensation programs performance council when the division
recommends including an employer in the adverse risk plan.

12.8.b. After the compensation programs performance council

has determined that an employer be assigned to the adverse risk
plan, the division shall:
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A. By its order, notify the employer of the reasons for
assignment to the adverse risk plan, the length of the initial
assignment to the plan, the additional percentage of premium tax
or such other sums due, and the due date of such payment.

§85-9-13. Self Insurance.

13.1. Self insurance status. An employer may become self-
insured with respect to the compensation fund and the catastrophe
reserve of the surplus fund or to the compensation fund but not
the catastrophe reserve of the surplus fund, if the division, with
the approval of the compensation programs performance council,
determines it meets the financial responsibility requirements and
procedural requirements set forth in W. Va. Code, 8§23-2-9, and in
this rule.

An employer owned by or related tc another business may have
its compensation risks self-insured by the parent or related
business in lieu of the employer itself being self-insured, if the
relationship between the employer and parent or related business
is adequately documented, as determined by the division, and if
the parent or related business can satisfy the requirements of the
Act and this rule for both itself and for the subject employer.

Any employer granted the privilege of self-insurance, as to all
or part of the compensation fund, shall give security or bond in
the form, of the type, and in the amount required by the division,
with the approval of the compensation programs performance
council, pursuant to the Act and this rule. Additionally, any
employer granted the privilege of self-insurance, as to all or
part of the compensation fund, shall abide by the requirements for
maintaining, modifying, or terminating the self-insured status, asg
set forth in the Act and this rule.

13.2. Application.

13.2.a. An employer may apply for self-insurance by filing
with the division an application for self-insurance in the form
pPrescribed by the division. If a parent or related business is to
insure the employer's compensation risk, the relationship between
the employer and the parent or related business must be documented
on the application.

13.2.b. A disclosure of the employer's management and

financial structures, notice of the type of surety the employer
intends to obtain to secure the self-insurance rigk, and the
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employer's audited financial statements for each of the three (3)
fiscal years preceding the date of application must be attached to
the application. If a parent or related business is to insure the
employer's compensation risk, the parent's or related business:
disclosure of management and financial structures, and its audited
financial statements for the three years preceding the date of
application must also be attached to the application.

A. The employer's application and the required audited
financial statements must be signed and sworn to by the president
alone or vice-president and secretary or assistant secretary of
the employer, parent or other related business if the employer,
parent, or related business 1is a corporation or limited
corporation; or, by all of the partners if the employer, parent or
related business is a partnership; or, by all of the general
partners if the employer, parent or related business is a limited
partnership; or, by all the members if the employer, parent, or
related business is a limited liability company; or, by the owner
if the employer, parent or related busginess is neither a
corperation, limited corporation, partnership, limited liability
company, nor limited partnership.

B. If the employer is a government agency, the criteria
used to determine financial stability, guaranties, and security
may be modified to accommodate for governmental accounting and
other issues related to a going concern. Any modifications
allowed by the compensation programs performance council in these
cases will take into consideration the risk to the division.

13.2.c. The employer may provide the division with any
additional information deemed relevant to its financial stability.
After reviewing the application and audited financial statements,
the division may request additional information from the employer,
parent, or related business relevant to the employer, parent, or
related business's financial stability, and the applicant must
provide the requested information.

13.2.d. The employer applying for self-insurance shall pay to
the division a non-refundable application processing fee at the
time each application is filed.

The application fee is $2,500.00, but may be modified by the
division.

13.2.e. An employer who is a subscriber to all or part of the
West Virginia Workers' Compensation Fund may apply at anytime to
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self-insure all or part of its workers' compensation risk, as set
forth in subsection 13.4 of this rule. 1If the application and the
security are approved by the compensation programs performance
council, the self-insurance will be effective on the first day of
the quarter, following the month in which the application was
approved, but only if the security is effective on that date.

An employer new to the state of West Virginia, who has never
subscribed to the compensation fund, may apply for self-insurance
at the time it registers with the division. Until self-insurance
approval is granted, the new employer shall be considered to be in
the guaranteed cost plan.

A. When an application for self-insurance is filed, the
division will review the application and inform the employexr if
there is a need for additional information, pursuant to paragraph
13.2.c of this rule. The employer must provide the division with
the additional information in order to complete the application
process. The division will complete an evaluation of the
information and the employer’s surety choice. The diviegion will
have a preliminary audit of the employer’s account performed and
issue to the employer a notice of the required remittance, which
shall be paid prior to further processing of the application. The
division will have the “buy-out” amounts, defined under subsection
13.3. of this rule, calculated and advise the employer of their
options. Finally, the division, with the approval of the
compensation programs performance council, will render a decision
approving or disapproving the application and defining the
security requirements. The employer will then have sixty (60) days
from the date of notification to obtain adequate security, as
defined by the divisgion, with the approval of the compensation
programs performance council, under subsection 13.6 of this rule.
Self insurance status shall not be granted until adequate security
is effective.

B. If the employer is unable to obtain adequate security,
as defined by the division with the approval of the compensation
programs performance council, within the sixty (60) day period,
the employer may file a written request with the division for an
extension of the deadline, but the request must be filed prior to
the expiration of the original deadline. The division may grant a
sixty (60} day extension if the employer has established good
cause for the extension. If an extension is granted, the employer
must obtain adequate security, as defined by the division with the
approval of the compensation programs performance council, under
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subsection 13.6 of this rule, within the extension period, to be
effective on the first day of the quarter after approval,

13.2.f. Employers applying for self-insurance must continue
to make timely premium payments or other required payments for its
workers’ compensation risk until self-insurance status is approved
by the compensation programs performance council and the status is
effective.

13.3. Reconciliation and settlement of applicant’s account.

13.3.a. The compensation programs performance council shall
not grant self-insured status under the Act to any employer whose
record upon the books of the division shows a liability against
the compensation fund, incurred on account of injury to or death
of any of its employees, in excess of premium taxes paid by such
employer to the compensation fund, until it has paid into the
compensation fund the amount of such excess liability, including
excess liability incurred on account of explosions, catastrophes
or second injuries occurring within the state and charged against
the surplus fund. The employer must pay to the compensation fund
the entire amount of the excess liability prior to the effective
date of self-insurance, unless the division and the employer enter
into a repayment agreement.

The division has the authority to determine whether entering
into a particular repayment agreement will meet the division’s
fiduciary responsibility to the compensation fund and shall
consider the employer's financial stability, as reflected by its
financial statements and other information of record, in making
the determination and in agreeing to specific terms of repayment.
The repayment term shall not exceed three vears. Additionally,
the agreement ghall provide for the payment of interest on the
principal which shall be calculated on the effective date of the
agreement, pursuant to W. Va. Code §23-2-13. The interest rate
shall remain the same for the life of the agreement.

13.3.b. An employer is responsible for the future costs of
awards and medical benefits granted after the effective date of
self-insurance to its employees for injuries or deaths that
occurred 1in any period during which it subscribed to the
compensation fund. At the time of an employer's application for
self-insured status, the division will determine the amount of
money that is sufficient to cover the applicant's liability for
the future costs of the awards and medical expenses not previously
used in calculating premium.
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An employer's self-insured status will not be effective until
the employer posts security or bond in an amount sufficient to
cover the future Iliability, or pays the actual amount. The
division must approve the employer's election.

A. The division must approve of the form, type, and amount
of the security or bond before the employer will be permitted to
post security or bond to cover the cost of future liability.

(a) If the security or bond is approved by the
division, the division will transfer all of the employer's open
and closed claims from the employer’s existing account to the
self-insured account. The employer shall agree to reimburge the
compensation fund for any payments made in these claims on behalf
of the employer after the effective date of self-insurance except
where an award was granted prior to the effective date of self-
insurance.

(b) If a self-insured employer's employee is granted a
permanent total disability award pursuant to W. Va. Code §23-3-1,
and the “second injury” was incurred by the employee during a
period of time in which the employer was a subscriber to the
compensation fund or the Second Injury Reserve of the surplus
fund, then only the cost of the permanent partial disability award
associated with the “second injury” will be charged to the self-
insured account and all other costs associated with that permanent
partial disability award which are incurred after the date of the
second injury life award will be charged to the compensation fund.

B. If the employer elects or is required by the division
to pay the amount estimated to cover the cost of future liability,
this amount shall be paid prior to the effective date of sgelf-
insurance. The employer must pay to the division the entire
amount of the excess liability prior to the effective date of
self-insurance, unless the division and the employer enter into a
repayment agreement.

The division has the authority to determine whether entering
into a particular repayment agreement will meet the fiduciary
responsibility to the compensation fund and shall consider the
employer's financial stability, as reflected by its financial
statements and other information of record, in making the
determination and in agreeing to specific terms of repayment. The
repayment term shall not exceed three years. Additionally, the
agreement shall provide for the payment of interest on the
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principal which shall be calculated on the effective date of the
agreement, pursuant to W. Va. Code §23-2-13. The interest rate
shall remain the same for the life of the agreement .

13.3.c. If an employer-applicant can establish that as of the
effective date of self-insurance, its record upon the books of the
division shows that the premium taxes it paid to the compensation
fund exceed the liabilities incurred by the compensation fund on
account of injury to or death of any of its employees, then the
division and the compensation programs performance council shall
consider the amount of excess premium taxes in assessing the
employer’s demonstrated loss experience for the purpose of
determining whether security in excess of the one million dollar
minimum shall be required, pursuant to subsection 13.6. of this
rule. This paragraph does not entitle the employer to an actual
monetary credit or refund. The amount of security required to be
pledged in lieu of a buy-out of the employer’s prior claims
liabilities shall not be reduced by the amount of any excess
premiums.

13.4. Elections by employers applying for self-insurance.

13.4.a. The employer applying to self-insure its workers'
compensation risk must at the time of application elect in writing
to subscribe to the catastrophe reserve of the surplus fund or to
self-insure the catastrophe risk pursuant to W. Va. Code
§23-2-9(d), and elect in writing to make direct payment of health
care provider and medical invoices or to have the division make
payment of the invoices.

A. If a self-insured employer elects to subscribe to the
catastrophe reserve of the surplus fund, it shall pay premium
taxes into the surplus fund on the same basis and in the same
percentages as subscribers to the general fund pay for coverage
under the catastrophe reserve of the surplus fund. The employer
shall pay the premium tax in accordance with the provisions of
section fourteen of this rule.

B. If a self-insured employer elects to self-insure the
catastrophe risk, then it must furnish a catastrophe security or
bond, in an amount determined by the division, with the approval
of the compensation programs performance council, in addition to
the security or bond furnished as a general self-insurance
regquirement. The catastrophe security or bond ghall be in an
amount the division considers adequate and sufficient to compel or
secure payment of all compensation and expenses to the employer's
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employees and the employees' dependents for catastrophe-related
injuries or deaths.

C. The employer must satisfy the following requirements in
order to make direct payment of health care provider and medical
invoices:

(a} The employer must designate in writing to the
division a person responsible for payment of the bills and must
provide the division with the address and telephone number of the
responsible person.

(b) The employer must retain a claimant file, a copy
of each invoice, and a record of any action taken with respect to
the invoice. Such records may be retained in an electronic format
as approved by the division. This information must be accessible
to the division during normal working hours. If the employer
stope doing business in West Virginia, or elects or is required to
cease making direct payment of health care provider and medical
invoices, then the employer must deliver this information to the
division.

(c) The health care provider must use the invoices
prescribed by the division in billing the employer. The employer
must pay all invoices within thirty (30) days of receipt.

(d) The employer may request the division’s assistance
in resolving an invoice dispute. The request must be made 1in
writing and include a complete medical and medical invoice history
of the relevant claim.

{e) The employer shall forward medical invoices in
claims with allocated employer charges to the division for
processing. The division will then issue a payorder and/or check,
as is appropriate.

(f) The employer shall forward medical invoices
related to Occupational Pneumoconiosis Board evaluations to the
division for processing. The divigion will then issue a payorder
and/or check, as 1is appropriate.

(g) Employers must collect all overpayments and
duplicate payments directly from the health care provider. When
the employer collects such overpayments and duplicate payments
from a health care provider, then the employer shall notify the
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division of such collections in the manner prescribed by the
division.

(h) The employer must provide all medical invoices
that it believes are to be paid from one of the division's
internal accounts to the division for processing. The employer
must file a written explanation of the charge with the invoice.

(1} At the end of each calendar vear, the employer
must provide an IRS Form 1099 to health care providers to whom
payment was made during the calendar year.

(j) Prior to July 31 of each year, the employer must
provide the division with an annual report of total medical
payments made during the previous fiscal year. The report must be
in a format acceptable to the division.

D. If the employer fails to meet any statutory or
regulatory requirements pertaining to the payment of health care
provider or medical invoices, the division may revoke the
privilege of making direct payments. The division will issue to
the employer an intent to revoke and the employer i1s afforded an
opportunity for hearing before the privilege 1s revoked. The
employer will have thirty (30) days after receiving the revocation
notice to request a hearing and/or provide the division with
evidence of a just cause for failure to meet the requirements.

If the employer is issued a revocation notice more than two
times, even if the infractions have been corrected and just-cauge
shown, the division may review the employer's entire record and
make a determination as to whether the employer shall be allowed
to continue the privilege of making direct payments.

13.4.b. The employer may request a change in its election as
to the catastrophe reserve or direct payment of medical and health
care provider invoices. The request must be in writing and filed
with the division on or by June 1 of any given vyear, to be
effective on July 1 of that year.

The division will issue a decision approving or disapproving
the change in election. If the change in status is approved, the
new status will be effective on the first day of the first quarter
following the request for a change in status.

13.5. Divieion’s review of the application for self-
insurance.
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13.5.a. In reviewing an employer’s application for self-
insurance, the division must assess the employer's ability to
demonstrate that its financial strength is sufficient to meet its
obligations under the Act.

13.5.b. In assessing the employer’s application, the division
shall review and evaluate the audited financial statements filed
with the application, the employer’s workers! compensation loss
experience, and other information.

13.5.c. If an employer relieg on the audited financial
statements of its parent to be granted sgelf-insured status, then
the parent company shall provide a parental guaranty in a form
acceptable to the divisgion.

13.6. Security and bond.

13.6.a. The minimum amount of security or bond required to
become a self-insurer for all or part of the compensation fund is
one million dollars ($1,000,000). The one million dollar
($1,000,000) minimum is in addition to any security that may be
required as a result of the employer not buying out their prior
claims liability or any security that may be required due to the
employer self insuring their catastrophe risk. The division, with
the approval of the compensation programs performance council, may
direct that this amount be increased or decreased in the future.

13.6.b. The employer-applicant shall post security or bond in
an amount sufficient to meet all of its obligations to its
employees and their dependents, as defined by the Act and this
rule, during the first vyear of self-insurance and for the
reasonably foreseeable period thereafter. At anytime that good
cause exists to believe that the bond or security is no longer
sufficient to meet the employer's reasonably foreseeable
obligations, the division, with the approval of the compensation
programs performance council, shall require the employer to post
additional or supplemental security or bond to meet these
obligations. (See subsection 13.8 of this rule, Maintaining self-
insured status).

13.6.c. There are several acceptable types of security and
bond including, but not limited to, occurrence type security or
bond, marketable securities, and letters of credit. The division
has the discretion to find that a particular type of security or
bond is acceptable.
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A, If the self-insured employer obtains an occurrence-type
security or bond, then the security or bond is liable in the place
of the employer should the employer be unable to meet its
obligations for any or all injuries or deaths that may occur
during the time period for which the security or bond is
effective, and the security or bond remains liable at the time any
awards for the injuries or deaths are subsequently made and for
the entire time period in which benefits will be paid under the
awards, including death benefits to surviving dependents.

Nothing to the contrary contained in any writing associated
with or included as a part of the security or bond shall defeat
this obligation. Every surety, guarantor, warrantor, or other
person or entity who purports to stand in the place of the self-
insured employer for the payment of benefits shall be considered
to have given the security or bond in compliance with this
subsection, and no statement or disclaimer in the security or bond
shall negate this requirement.

B. If the self-insured employer wishes to post marketable
securities to meet its obligation for security or bond, the
securities must satisfy the following requirements:

1. The securities must be fixed term debt instruments
with a fixed and determinable principal amount;

2. The issuer of the securities must be a governmental
entity or governmental agency or corporation of this state, or any
other state, or the United States;

3. The maturity date of the instrument cannot be more
than ten years from the date the securities are posted with the
division; and,

4. The payment of both principal and interest are
denominated and payable in United States dollars with the interest
payable at fixed periodic payment dates and at a fixed rate of the
principal amount of the indebtedness.

C. If the self-insured employer wishes to post a letter of
credit to meet its obligation for security or bond, the letter of
credit must satisfy the following requirements:

1. The letter of credit must be issued by a bank
operating in the United States;
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2. The letter of credit must utilize language approved
by the division and in accordance with this rule; and

3. Before it will be considered security for self-
insured risks, the letter of credit must contain an “evergreen”
claugse as specified by the division, which holds the issuer
respongible for the employer-applicant's liability resulting from
all injuries incurred by or deaths of the employer's employees
prior to the expiration of the letter of credit. In the event
that the employer-applicant is unable to obtain an evergreen
clause, then the employer-applicant must obtain permission from
the division to use a letter of credit with a nonrenewal draw
clause.

13.6.d. Employers applying for self-insurance must meet the
security requirements defined by the division, as approved by the
compensation programs performance c¢ouncil, in an amount to be
adequate and sufficient to «compel or secure payment of
compensation and expenses to the employer's employees, or their
dependents, as required by the Act, and shall not be less than one
million dollars ($1,000,000). The amount of security required of
a self-insured employer shall be based upon, but not be limited
to, such criteria as the employer's financial strength including
excess liability insurance and the employer's demonstrated loss
experience. A demonstrated loss experience includes general
workers' compensation loss experience, second injury reserve loss
experience and catastrophe reserve loss experience.

The division shall utilize a financial ratio summarization,
based upon a comparison of the employer-applicant's solvency,
efficiency and profitability ratios to a specific industry's
ratios, as defined, for example, in the current Dunn & Bradstreet
Industry Norms and Key Business Ratilos, 1in evaluating an
employer's financial strength and in making a recommendation to
the compensation programs performance council as to an appropriate
amount of security, not to be less than one million dollars
{81,000,000). Whenever possible, the division shall make a
comparison of ratios utilizing the employer’s workers'
compensation industry classification.

13.6.e. Upon notice from the divigion, each self-insured
employer shall file an application annually to continue the self-
insurance privilege, as set forth in subsection 13.8 of this rule.
At the time the application for continuation of the privilege is
filed, or sooner as an individual case may require, the division
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shall review the self-insured employer's current financial status
and security requirements. The division will notify the employer
of the results of an annual review, if a review is performed.

If the division determines that the security requires
adjustment in light of the employer's current financial status,
the divielon shall recommend to the compensation programsg
performance council that the security requirements be adjusted.
Prior to such action, the division shall notify the employer of
the forthcoming recommendation to the compensation programs
performance council and the reasons for the recommendation. The
employer shall be provided thirty (30) days for written response
to the division. The division shall provide a copy of any such
employer response to the compensation programs performance council
if the division recommends that the employer’s security be
adjusted.

A.If the division determines that a self-insured
employer's securities or bonds are inadequate or insufficient, the
division, with the approval of the compensation programs
performance council, shall enter an order directing the employer
to increase its securities or bonds by the amount needed to reach
the adequate and sufficient level for all time periods originally
intended to be covered by the inadequate or insufficient security
or bond. An inadequate or failed security or bond includes, but is
not limited to instances where the entity behind the security or
bond is nc longer a viable entity or, for whatever reason, can no
longer meet its obligations.

The division shall provide a reasonable amount of time for the
employer to obtain the increased or added security or bkond or
develop a work out agreement and obtain the first installment
payment; however, the period to secure additional security or
period to develop a work out agreement and obtain the first
installment payment shall not exceed ninety (90) days from the
date of the division‘s order. The increased security or bond must
meet the requirements set forth in paragraph 13.6.b of this rule.

B. A self-insured employer's failure to obtain additional
bond or security, as required by the division’s order, may result
in a revocation of the privilege of self-insurance and termination
of the employer's self-insured status, and/or the imposition of a
graduated premium tax pursuant to 13.8.d. The division shall
issue a notice specifying the effective date of any such action or
actions.
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C. If the divieion has not already determined that a
decreased adjustment is merited, the self-insured employer may
file a written petition with the division for a downward
adjustment of its security requirements for purposes of future
injuries or deaths incurred by its employees. The security cannot
be adjusted to an amount 1less than one million dollars
{$1,000,000). The petition must include the employer's audited
financial statements for the three years preceding the date of the
petition. The division may request additional information from
the employer, as it considers necessary. The division shall
render a written recommendation to the compensation programs
performance council on the petition within ninety (90) days of
receipt of the petition, and if the petition is granted by the
compensation programs performance council, the divigion shall set
forth the terms for the new security requirements in the written
decision.

13.6.f. After the effective date of this rule, this section
of the rule is applicable to all security or bond given by an
employer to meet any security requirement under the Act or this
rule. All securities and bonds given prior to the effective date
of this rule shall be construed to be in keeping with the law in
effect prior to the effective date of this rule.

13.6.g. In accordance with the provisions of subsection 7.2,
the division, with the approval of the compensation programs
performance council, shall develop a sliding scale based upon the
employer’s financial circumstances, to determine the amount of
security required to become a self-insured.

13.7. Second injury reserve of the surplus fund.

13.7.a. All self-insured employers must subscribe to the
second injury reserve of the surplus fund, with the exception of
the self-insured employers who elected prior to the second day of
February, one thousand nine hundred ninety-five, not to subscribe
to the second injury reserve and who have continued not to
subscribe to the reserve from that date, without interruption, and
with the exception of the self-insured employers who elected prior
to the second day of February, one thousand nine hundred ninety-
five, to subscribe to the second injury reserve of the surplus
fund, but elected not to subscribe to the reserve for the calendar
year of one thousand nine hundred ninety-five and who have
continued such election from that date, without interruption.
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13.7.b. To determine the self-insured employer's second
injury reserve premium or contribution, the division shall
establish industrial groups or classes to reflect common risks
related to the payment of second injury life awards from the
second injury reserve of the surplus fund and the division may
modify the groups or classes from time to time, as necessary to
meet the fiduciary needs of the second injury reserve of the
surplus fund, pursuant to W. Va. Code §23-2-9. Additiomnally, by
the first day of July in any given vyear, the division shall
actuarially establish the projected funding cost for losses to be
incurred by the second injury reserve of the surplus fund during
the prospective year for each industrial group or class.

A. The division shall assign base premium tax rates to
each industrial class to reflect the second injury life award
experience rating of the c¢lass. The division may modify the
assigned rate yearly on the first day of July, or at any time the
modification may be necessary, provided that a schedule of the
readjusted rates are filed with the office of the Secretary of
State for publication in the State Register, pursuant to W. Va.
Code B§29A-2-1 et seq., at least thirty (30) days prior to the
first day of the quarter to which the adjustment of rates is
applicable.

B. The individual self-insured employer's base rate shall
be modified by the division to reflect the ratio of the individual
employer's record of second injury life awards to the average cost
of second injury life awards for all employers in the particular
industrial group or class. To calculate the ratio, the division
shall utilize a period not to exceed three vyears preceding the
year in which the rate is to be effective.

C. The division shall notify every self-insured employer
subscribing to the second injury reserve of the surplus fund of
any rate modification and the effective date of the modification.
The division shall furnish each self-insured employer subscribing
to the second injury reserve of the surplus fund, yearly or more
often if requested by the employer, a statement giving the name of
each of the employer's employees who were granted a second injury
life award or related benefits during the period covered by the
statement.

13.7.c. The division, with the approval of the compensation
programs performance council, may require any employer who is
permitted to self-insure the second injury life award risk
pursuant to W. Va. Code §23-2-9, to furnish an additional security
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as defined by subsection 13.6 of this rule. The second injury
security or bond must be in an amount determined by the division,
with the approval of the compensation programs performance
council, and must satisfy the requirements set forth in subsection
13.6 of this rule. Provided, pursuant to W. Va. Code §23-2-9(e),
any self insured employer who was, prior to the seccond day of
February, one thousand nine hundred ninety-five, permitted to self
insure its second injury risk, may elect to continue to self-
insure its second injury risk for so long as it meets the
requirements of Chapter twenty-three of the West Virginia Code,
including the security and bond requirements of W. Va. Code,
§23-2-9(a), and subsection 13.6 of this rule.

13.8. Maintaining self-insured status.

13.8.a. Upon notice of the division, each self-insurer shall
file annually an application to continue the self-insurance
privilege. The renewal application shall be in the form
prescribed by the division and shall be accompanied by a current
audited financial statement.

The employer's status as a self-insured employer with respect
to all or part of the compensation fund shall continue on a year-
to-year basis so long as the employer continues to maintain the
requigite financial standing, as set forth in subsection 13.5 of
this rule, and continues to satisfy the other requirements imposed
by the Act, this rule and any other pertinent rule, and any order
of the division. If necessary in order to ascertain whether the
employer has met and can continue to meet all of the self-
insurance redquirements and obligations, the division may conduct
an audit of all accounting records, books, records, papers,
operations and documents deemed relevant by the division in the
possession or control of the employer.

13.8.b. A self-insured employer with respect to all or part
of the compensation fund is responsible for the direct payment of
all pecuniary compensation due and owing under the Act to
employees or employees' dependents; is responsible for the direct
payment of health care provider and medical invoices pursuant to
subsection 13.4 of this rule, if the employer elected to make such
direct payment; and is responsible for reimbursing the division
for all medical, funeral, or other expenses paid by the division
on behalf of its employees and their dependents.

The employer shall pay pecuniary compensation payable by the
employer and reimbursements due from the employer within the time
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periods specified by the Act, the various rules promulgated by the
compensation programs performance council, and the orders of the
division; or, in the absence of any of the above, employer shall
pay the compensation and reimbursements in a prompt and timely
fashion. Further, the division’s payorders for temporary total
disability benefits must be paid within ten (10) days of receipt,
payorders for permanent partial disability benefits must be paid
within fifteen (15) days of receipt, and payorders for medical
bills must be paild within thirty (30) days of receipt. The
employer's experience 1in meeting these obligations shall be
considered by the compensation programs performance council in
determining whether to permit the employer to remain a self-
insurer.

13.8.c. The compensation programs performance council may
direct the division to suspend or terminate an employer's self-
insurance status if the employer fails at any time to comply with
the requirements of the Act, this rule or any other pertinent
rule, or any order of the division; or, otherwise defaults on a
gelf-insurance obligation. The division shall provide the employer
with written notice of the suspension or termination.

13.8.d. Notwithstanding section 13.6.b of this rule, in cases
where the employer is permitted to remain self-insured, even
though their security is less than the amount required, as
determined by the division, with the approval of the compensation

programs performance council, the compensation programs
performance council may approve a graduated premium tax to insure
against the additional risk. This increased premium tax applies

to any self-insured employer who fails to maintain adequate
gsecurity.

13.9. Self-insured employer’s modification of business.

13.9.a. In the event a self-insured employer reorganizes its
business, assumes additional liability, acquires new assets or
operations, buys an additional business, merges with another
business, or otherwise changes its operation in any manner which
impacts on its workers' compensation liability, the self-insured
employer must notify the division of the modification of business,
immediately. The notice of modification must include specific
information as to the nature of the modification, including but
not limited to a copy of the executed contract causing the
modification, and the names of other employers and/or businesses
affected by the modification.
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13.9.b. If the self-insured employer has acquired a new
operation or business or has merged with another business, then it
must file an application for self-insurance on behalf of its new
or additional business and must request that the new or additiomal
business be merged into its existing self-insured account. The
application to self-insure the new operation or business shall be
processed in accordance with the Act and the division’s rules
governing self-insurance.

13.9.c. Under paragraphs 13.9.a and 13.9.b, of this rule, the
division will review the employer's security and bond requirements
and make an appropriate recommendation to the compensation
programs performance council for an adjustment to the security
requirements, as set forth in subsection 13.6 of this rule.

13.9.d. Depending on the nature of the modification of
business, the division may require the self-insured employer to
pay the application processing fee of $2,500.

13.9.e. If the modification causes a self-insured employer to
no longer qualify for the privilege of self-insured status, the
division, with the approval of the compensation programs
performance council, shall have the authority to suspend or
terminate in accordance with the provisions of 13.8.c. Settlement
of estimated 1liability at the time of revocation shall be
determined in accordance with the provisions of section thirteen
of this rule.

13.10. Voluntary termination of self-insured status.

13.10.a. If a self-insured employer decides to continue
doing business in the state of West Virginia, but terminate its
self-insured status, the employer remains liable for all accrued
and contingent liabilities transferred to the self-insured account
on the effective date of self-insurance, and remains liable for
all accrued and contingent liabilities resulting from injuries or
digeases incurred by its employees during the period of self-
insurance and prior to termination of the self-insured status,
unless the employer pays into the compensation fund an amount
sufficient to cover the estimated cost of all such liability, in
which case the future costs of the liability shall be paid from
the compensation fund. The employer shall provide written notice
to the divigion thirty (30) days prior to the termination of its
status.
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A. When the employer decides to terminate its sgelf-
insured status, the division shall estimate the amount of money
that is sufficient to cover the future costs of the liability.

B. The division shall not permit the employer to terminate
the self-insured status and subscribe to another plan until it
pays the actual estimate, or maintains security or bond in an
amount sufficient to cover the estimated future cost of the
liability. The division must approve the employer's election for
the payment of the estimated future cost of liability.

(a} If the employer elects or is required by the
division to pay the actual amount estimated to cover the cost of
future liability, the employer must pay this amount prior to the
termination of self-insurance unless the employer and the division
enter into a repayment agreement. The division has the authority
to determine whether entering into a particular repayment
agreement will meet its fiduciary responsibility to the
compensation fund and shall consider the employer's financial
stability, as reflected by its financial statements and other
information of record, in making the determination and in agreeing
to epecific terms of repayment. The repayment term shall not
exceed three (3) years.

Additionally, the agreement shall provide for the payment of
interest on the principal which shall be calculated on the
effective date of the agreement, pursuant to W. Va. Code §23-2-13.
The interest rate shall remain the same for the 1life of the
agreement.

(b} If the employer elects to cover the future costs
of the liability with a security or bond, it must obtain the
division’s approval of the election and the division’s approval of
the form, type, and amount of the security or bond.

13.10.b. A self-insured employer must provide the division
with written notice thirty (30) days prior to termination if it
ceases doing business in the state of West Virginia and intends to
terminate its self-insurance status. If a self-insured employer so
terminates its business, the employer remains liable for all
accrued and contingent liabilities transferred to the self-insured
account on the effective date of self-insurance, and remains
liable for all accrued and contingent liabilities resulting from
injuries or diseases incurred by its employees during the period
of self-insurance and prior to termination of the self-insured
status, unless the employer pays into the compensation fund an
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amount sufficient to cover the estimated cost of the liability, in
which case the future costs of the liability shall be paid from
the compensation fund. When the employer decides to terminate its
self-insured status, the division shall estimate the amount of
money that 1is sufficient to cover the future costs of the
liability. If the division incurs costs beyond those normally
reguired for a buyout calculation, the employer must pay a fee
equal to the greater of $5,000.00 or the costs actually incurred.

Upon terminating self-insurance, the employer may elect to
continue making payment of benefits, pay the full amount of the
future liability, or enter into a repayment agreement with the
division for the amount of the future liability. If the employer
retains full liability or enters into a repayment agreement, the
employer must maintain the security for self-insurance, as defined
by this rule.

A. If the employer elects or is required by the division
to pay the actual amount estimated to cover the cost of future
liability, the employer must pay this amount prior to the
termination unless the employer and the division enter into a
repayment agreement. The division has the authority to determine
whether entering into a particular repayment agreement will meet
its fiduciary responsibility to the compensation fund and shall
consider the employer's financial stability, as reflected by its
financial statements and other information of record, in making
the determination and in agreeing to specific terms of repayment.
The repayment term shall not exceed three years.

Additionally, the agreement shall provide for the payment of
interest on the principal which the division shall calculate on
the effective date of the agreement, pursuant to W. Va. Code
§23-2-13. The interest rate remains the same for the life of the
agreement .

13.10.c. If a self-insured employer terminates its self-
insured status because it ceases doing business in the state of
West Virginia as the result of a sale or transfer of all or part
of its business, the self- insured employer must notify the
division of the sale or transfer thirty (30) days prior to the
date of closing. The self-insured employer so terminating its
self-insured status remains liable for all accrued and contingent
liabilities transferred to the self-insured account on the
effective date of self-insurance, and remains liable for all
accrued and contingent liabilities resulting from injuries or
digeases incurred by its employees during the period of self-
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insurance and prior to termination of the self-insured status
unless the employer pays into the compensation fund an amcunt
sufficient to cover the estimated cost of the liability, in which
case the future costs of the liability will be paid from the
compensation fund. When the employer decides to terminate its
self-insured status, the employer shall request the division to
estimate the amount of money that 1g sufficient to cover the
future costs of the liability defined in this section. If the
division incurs costs beyond those normally required for a buyout
calculaticon, the employer must pay a fee equal to the greater of
$5,000.00 or the costs actually incurred.

The employer shall pay the actual estimate, or post security or
bond in an amount sufficient to cover the estimated future cost of
the liability. The division must approve the employer's election
for the payment of the estimated future cost of liability.

A. If the employer elects or is required by the division
to pay the actual amount estimated to cover the cost of future
liability, the employer must pay this amount prior teo the
termination of self-insurance unless the employer and the division
enter into a repayment agreement. The division has the authority
to determine whether entering into a particular repayment
agreement will wmeet its fiduciary responsibility to the
compensation fund and shall consider the employer's financial
stability, as reflected by its financial statements and other
information of record, in making the determination and in agreeing
to specific terms of repayment. The repayment term shall not
exceed three (3} years.

Additionally, the agreement shall provide for the payment of
interest on the principal which the division shall calculate on
the effective date of the agreement, pursuant to W. Va. Code
§23-2-13., The interest rate remains the same for the life of the
agreement.

B. Upon terminating self-insurance, the employer may elect
to continue making payment of benefits, pay the full amount of the
future liability, or enter into a repayment agreement with the
division for the amount of the future liability. If the employer
retains full liability or enters into a repayment agreement, the
employer must maintain the security for self-insurance, as defined
by this rule. The division may impose a graduated premium tax to
insure against such risk.
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13.10.d. If a contract of sale or transfer includes an
agreement as to the parties' assumption of charges and contingent
liabilities incurred by the self-insured seller prior to the
effective date of the sale or transfer, and if a complete copy of
the contract is filed with the division, the employer may request
the division give effect to the agreement, so long as, in its
opinion, the agreement meets the fiduciary requirements of the
Fund. The division will issue a written decision on whether it
will give effect to the agreement. The division is under no
obligation to give effect to such an agreement.

A. If a completed copy of the contract of sale is filed
with the division and the division gives effect to the agreement,
and if the agreement provides that the buyer or person acquiring
the busginess assumes the liability defined in referenced in this
subgection, the buyer or pergon acquiring the business must pay
the actual estimate of all the self-insured seller's accrued and
contingent liability, as calculated pursuant to that section.
Alternatively, the buyer or person acquiring the sgelf-insured
employer's business may, with the  compensation  programs
performance council’s approval, post security or bond in an amount
actuarially determined to be sufficient to cover the assumed
ligbilities. The security or bond must cover the seller's entire
period of self-insurance. In the event of a security or bond
being posted by the buyer to cover the seller's liabilities, or if
the buyer pays the actual estimate of the seller's liability, then
the division will release the employer's like security or bond
previously posted by the employer-seller.

B. If a complete copy of the contract of sale 1s not filed
with the division and/or if the division does not give effect to
the agreement, the division will hold the self-insured seller
liable for all accrued and contingent liabilities resulting from
injuries or diseases incurred by its employees during the period
of self-insurance and prior to the effective date of the sale or
transfer, unless the employer pays into the fund an amount
sufficient to cover the estimated cost of all such liability, as
set forth in this subsection.

13.11. Present value payment of unpaid but awarded c¢laims
liabilities.

13.11.a. At any time, the division, in its discretion, with
the approval of the compensation programs performance council, may
permit any self-insured employer tc pay into the Fund an amount of
money equal to the present value, as determined by the division,
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of all unpaid but awarded claims liabilities for which the
employer is liable.

13.11.b. The self-insured employer and the division wmay
enter an agreement to allow the employer to make the present wvalue
payment of unpaid but awarded claims liabilities over a period of
time, if the division determines that entering into an agreement
is in keeping with its fiduciary responsibility to the Fund. The
payment term shall not exceed three (3) vyears.

Additionally, the agreement shall provide for the payment of
interest on the principal which shall be calculated on the
effective date of the agreement, pursuant to W, Va. Code §23-2-13.
The interest rate shall remain the same for the life of the
agreement.

13.11.c. TUpon making the present value payment of unpaid
but awarded claims liabilities with one lump sum or with the last
installment of the payment agreement, the self-insured employer is
discharged from any further liability for the unpaid compensation
and all future costs associated with the unpaid compensation shall
be paid from the Fund.

13.12. Subscribing employers buy-out of 1liability previously
incurred as a self-insured emplover.

13.12.a. Employers who were previously self-insured
employers and who on the effective date of this rule were
continuing to pay compensation and expenses for certain of their
employees due to their previous status as self-insured employers
may elect to buy out their responsibility for those payments
related to the prior self-insured status, pursuant to the
provisions set forth in paragraph 13.10.b of this rule.

13.13. Administrative reports and fees.

13.13.a. Upon filing an application for self-insured
status, an employer acknowledges its obligation to continue to
make all payments and file all reports required by the Act or by
the rules adopted by the division.

13.13.b. On or before the last day of the first month of
each quarter, for the preceding gquarter, each self-insured
employer shall file with the division a sworn statement of the
total earnings of all cof its employees subject to the Act for the
preceding quarter.
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13.13.c. On or before the last day of the first month of
each quarter or such other period as may be determined under
section fourteen, for the preceding quarter, each self-insured
employer shall pay into the compensation fund a sum sufficient to
cover its proper portion of the expenses related to the
administration of the Act.

A. The sum sufficient to pay a self-insured employer's
proper portion of the expenses related to the administration of
the Act is determined by applying a percentage to the base rate
that has been assigned to the self-insured employer's industrial
class.

B. The sum sufficient to pay the employer’s fair portion
of the expenses of the disabled workers’ relief fund.

C. The sum sufficient to pay the employer’s proper portion
of the expense of claims for those employers who are in default in
the payment of premium taxes or other obligations.

D. The sum sufficient to maintain as an advance deposit an
amount egqual to the previous quarter’s payment of each of the
foregoing sums.

13.14. Current status of employers not affected,

13.14.a. Employers who at the time of the effective date of
this rule are self-insured employers as regards to all or part of
the compensation fund shall not lose that status due to the mere
promulgation of this rule.

13.14.b. Employers who at the time of the effective date of
this rule are subscribers to all of the compensation fund shall
not become self-insured due to the mere promulgation of this rule.

§85-9-14. Tax Liability ©Policy Guidelines For Receivables
Management.

14.1. Definitions. As used in this section, the following
terms, words, and phrases have the meanings stated unless in any
instance where such term, word, or phrase is employed and the
context expressly indicates that another meaning is intended.
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14.1.a. “Direct Deposit Authorization Form” means a form
developed by the division that is used to request that funds be
direct-deposited into an account at a financial institution.

14.1.b. “Direct Withdrawal Authorization Form” means a form
developed by the division that is used to transfer funds from an
employer’s account into the division’s account.

14.1l.c. “Electronic Data Interchange Payment” means a
computer-to-computer transmission of a payment and related
information in a standard format.

14.1.d. “Electronic Funds Transfer” means any transfer of
funds processed by the division that is initiated through a
terminal, telephone, computer, or magnetic tape for the purpose of
instructing or authorizing a financial institution to debit or
credit an account.

14.1.e. “NACHA"” means the National Automated Clearing House
Association, which is the national association that establighes
the rules and procedures governing the exchange of commercial
Automated Clearing House payments by depository f£inancial
institutions.

14.1.£. "Non-banking days” wmeans local banking holidays,
Saturdays, Sundays and legal holidays. The division shall have the
discretion to make exceptions for late deposits due to extreme
weather conditions such as floods, blizzards, fire, etc. Except
as specified by the division, the employer must request this
exception in writing.

14.2. Receivables management. The workers’ compensation
division shall administer all aspects of receivables management.
Receivables management includes, but is not limited to, the
setting of a tax 1liabilility 1limit, collection activities,
minimizing the risk of uncollectibles, resolution of specific
collection issues to meet the overall financial objectives of the
division, and the establishment and enforcement of collection
procedures and processes to assist in the creation of a more
financially viable workers’ compensation system.

14.3. Evaluations. The division has the authority to set tax
liability limits, payment terms, and reporting frequencies for all
employers. Such tax liability limits, payment terms and reporting
frequencies shall be set only after an evaluation of information
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tec determine the risk of insuring a specific employer or group of
employers.

14.4. Development of credit information. Credit information
on any employer may be developed and evaluated by the division.

14.4.a. Credit information sources may include, but will not
be limited to:

{1} The application for coverage;

(2) Secured creditors and types of collateral;

(3) Guarantors of employer debt;

(4) Determinations of whether the employer, owners, or
officers have ever filed bankruptcy and, if so, what type of
bankruptcy and when was the bankruptcy filed;

(5} The provider of other types of insurance coverage;

(6) The employer’s most recent interim and prior vyear
annual financial statements;

(7) Detailed listings or summaries of assets, property
and equipment, liabilities or equity;

{(8) Supplier and/or bank references;
{9) Credit reporting agencies;
(10} Federal, state or local government agencies; and
(11} Audits conducted by those on behalf of the division.
14.4.b. Upon proper notification, the employer shall be
required to provide detailed credit information. Failure to
provide such information will result in the employer’s
classification at the most adverse (C} tax liability rating.
14.5. Tax liability rating. Each employer or group of
employers may be assigned a tax liability rating by the division.
The tax liability rating will correspond with the following credit

descriptions.

TABLE 85-9-A,
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Credit Description Tax Liability
Rating

Low risk of bad debt losses

Moderate-average risk of bad debt losseas
High risk of bad debt losses

1l4.5.a. The assignment of a tax liability rating shall be
based upon credit information that reflects upon the employer’s
willingness to pay, as evidenced by payment history in all aspects
of its operation, the employer’s ability to pay, as evidenced by
its financial position, and other factors. Such other factors may
include, but are not limited to:

(1) The type of business entity;

(2) The type of industry in which the employer is
engaged;

(3} The number of years the employer has been engaged in
business;

(4) The prior management history of the employer; and

(5) The prior payment history and other experience with
the division.

14.5.b. Tax liability rating reevaluations shall be performed
when payment activity or a change in the employer’s circumstances
indicate such a review is merited. Within its discretion, the
division may reevaluate the employer’s tax liability rating at any
time.

14.5.c. Delinquency or default by an employer will result in
a downgrade of tax 1liability ratings or loss of payment plan
options or loss of rating plan status or any combination thereof.

14.6. Assignment of tax liability limits. Each employer or
group of employers will be assigned a tax liability limit by the
diviegion. The tax liability 1limit will correspond with the

following tax liability ratings.
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TABLE 85-9-B.

Employer Tax Liability
Tax Liability |Limit Not to
Rating Exceed

$100,000
$50,000
$5,000

14.6.a. The tax liability rating shall be established using
the criteria set forth in subsection 14.5.

14.6.b. The tax liability limit set forth in Table 85-9-B is
the maximum amount of bad debt risk that the division may accept
from specific employers in the appropriate category. The
compensation programs performance council may amend the tax
liability table in accordance with the provisicns of 7.2 and 7.3
of this rule.

14.6.c. BEach employer’s tax liability limit will be based
upon their individual tax liability rating and expected level of
premium for the coverage period.

14.6.d. Payment terms shall be applied to individual
employers so that the employer does not exceed preestablished tax
liability limits.

14.7.Payment terms. Standard payment terms, as set out in the
provisions of W. Va. Code, §23-2-5, and elsewhere in this rule,
are applicable to all employers with the following exceptions.

14.7.a. Employers receiving guaranteed cost coverage with
estimated annual premium taxes of $500 or 1less may, at the
discretion of the division, pay expected premium taxes on an
annual basis at the beginning of each coverage period by filing an
estimated premium tax report along with the payment for the

expected annual premium tax. Such employers must have had
workers’ compensation coverage with the division for a period in
excess of three years to qualify for these payment terms. The

division may require such employers to pay under these terms.

A. Such employers are required to file, at the end of the
coverage period, a report reconciling estimated premium taxes with
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actual required premium taxes in the form prescribed by the
division.

B. Underpayment of estimated premium taxes by 25% or
greater may result in the application of interest and penalties.

14.7.b. In accordance with the provisions of subsection
14.6.d. of this rule, employers who fall within the applicable tax
liability limits of Table 85-3-B shall be required to pay premium
taxes on a frequency less than quarterly so that the employer does
not exceed preestablished tax liability limits.

A. Payment terms shall be set forth for each employer.

14.7.c. Deposit rules. On an annual basisg, the division
shall determine whether an employer is a guarterly depositor,
monthly depositor, bi-weekly depositor, or a weekly depositor. In
determining the depositor category, the division shall consider
the employer’s tax liability rating and the aggregate amount of
premium taxes expected to be reported during the forthcoming
twelve-month coverage period not to be less than the premium taxes
reporting during a “loock-back” period. The look-back period is
the twelve-month period ending the preceding June 20th.

A. Quarterly rule. The division shall determine an
employer to be a quarterly depositor if the accrued premium tax
liability 4is $50,000 or less and the employer’s tax liability
rating is A or B. Quarterly deposits are vequired by the 30th day
of the month following the end of the quarter. If the due date
falls on a non-banking day, the deposit will be timely if made on
the next banking day.

B. Monthly rule. The division shall determine an emplover
to be a monthly depositor if the accrued premium tax liability
exceeds $50,000 and the employer’s tax liability rating is A or B.

Monthly deposits are required by the 15th day of the following
month. If the due date falls on a non-banking day, the deposit
will be timely if made on the next banking day.

C. Bi-weekly rule. The division shall determine an
employer to be a bi-weekly depositor if the accrued premium tax
liability is §50,000 or less and the employer’s tax liability
rating is C. For those with paydays on Wednesday, Thursday and/or
Friday, deposits are required by the following Wednegday. When
the payday falls on 8Saturday, Sunday, Monday and/or Tuesday,
deposits are required by the following Friday.
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D. Weekly rule. The division shall determine an employer
to be a weekly depositor if the accrued premium tax liability
exceeds $50,000 and the employer’s tax liability rating is C. For
those with paydays on Wednesday, Thursday and/or Friday, deposits
are required by the following Wednesday. When the payday falls on
Saturday, Sunday, Monday and/or Tuesday, deposits are required by
the following Friday.

Bi-weekly and weekly depositors shall have at least three
banking days following the c¢lose of a weekly or bi-weekly period
to make a deposit. If a bank holiday falls on any one of those
three days, the employer will have an additional banking day to
make the deposit.

E. Accelerated deposits. Employers who have accumulated
$100,000 or more in premium taxes on any day within a deposit
period, either quarterly, monthly, bi-weekly, or weekly, shall
make accelerated deposits. These emplcyers are required to
deposit the premium taxes by the close of the next banking day.

F. Safe harbor rule. Except as provided under the
provigions of 14.7.a.B, the deposit obligation will be satigfied
if the difference between the amount of tax that should have been
deposited less the amount of tax actually deposited (shortfall}
does not exceed the greater of $100 or 2% of the amount required
to be deposited. However, the under-deposit must be deposited by
a specified ™make-up” date. The make-up date for monthly
depositors is the due date for the quarterly return. The make-up
date for weekly or bi-weekly depositors and those required to make
accelerated deposits is the first Wednesday or Friday (whichever
is earlier), falling on or after the 15th day of the month in
which the deposgit was due. Deposit shortfalls will be subject to
the application of interest and penalties in accordance with the
Act and section eighteen of this rule.

14.7.d. Self-insured employers. Receivables for payments
made by the division on behalf of a self-insured employer or any
other employer, where applicable, are due to the division within
thirty (30) days of the date of billing.

14.7.e. Failure. Failure of an employer to timely pay
premium taxes or other payments, to timely file a payroll report,
to timely file a premium tax deposit form, or to maintain an
adequate premium tax deposit under this section, shall cause the
employer’s account to become delinquent. The division shall
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notify the employer, in writing, immediately upon its delinquency.
Failure of an employer to timely make payments under the
provisions of this rule shall result in the imposition of interest
beginning with the due date of the payment.

A. The notification shall demand the filing of the
delinguent payroll report, payment of delinguent premium taxes,
the penalty for late reporting or payment of premium taxes or
premium deposit, the interest penalty and an amount sufficient to
maintain the premium deposit. Such demand shall require the
employer to cure its delinguency within a stated time period.

14.8. Electronic funds transfer. The division, at its
discretion, may require the electronic transfer of funds for the
payment or refund of premium tax deposits. Such transfers may be

initiated by the division or the employer through instructions to
the employer’s financial institution to debit or credit the
employer’s account.

The division anticipates the phase-in of electronic transfer of
funds over a period of several years and intends to establish
multiple methods from which to choose, flexible enough to fit the
varying needs and technological capabilities of employers.

14.8.a. Electronic transfers of funds will not change the due
date of premium taxes and will be processed through the Automated
Clearing House (ACH).

14.92. Deposit forms. The division will provide premium tax
deposit forms to employers. Employers shall include a properly
completed coupon with each deposit.

14.9.a. In the case of a return period, either quarterly or
annual, ending during a weekly or bi-weekly period, an employer
must complete the premium tax deposit form so that it designates
the proper return period for which the deposit relates. If the
return period ends during a weekly or bi-weekly period in which an
employer has two or more payment dates, two or more deposit
obligations may exist and separate premium tax deposit forms would
be required.

14.9.b. The last return for any employer who either goes out
of business or otherwise ceases to pay wages must be marked “Final
Return.” An employer who has only temporarily ceased to pay
covered gdgross wages, including an employer engaged in seasonal
activities, must continue to file returns.
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14.10. Notificatiom. All notices regarding changes in tax
liability ratings or payment terms shall be given in accordance
with the provisions of section sixteen of this rule.

14.11. Discretion. The division will implement the assignment
of tax liability ratings, tax liability limits and payment terms
at its discretion on an individual employer basis depending on the
circumstances of the employer and in keeping with the financial
obligation of the division to the workers’ compensation fund.

§85-5-15. Reports of Gross Wages; Remittances; Requests for
Refunds.

15.1. Reports of all information necessary to determine the
employer’s exposure base under the provision of section seven
shall be made in the form or forms required by the division in
compliance with the instructions given thereon.

15.2. Guidelines for reporting. The following guidelines
shall be followed as appropriate:

15.2.a. Employers conducting operations in more than one
classification shall segregate gross wages by each classification.

15.2.b. If the employer had no employees during a quarter the
employer shall report zero wages and shall be assessed the minimum
premium tax as prescribed by W. Va. Code, §23-2-5.

15.2.c. Theoretical gross wages shall be reported for members
of any volunteer fire department, other emergency gervice
organizations authorized under emergency services law (8§ 15-5-1
et seq.) or any other volunteer organization authorized to elect
coverage under the provisions of W. Va. Code, §23-2-1(b) (7), by
multiplying the “whole man hours” worked or served in that
capacity by the State minimum wage.

15.2.d. Employers who regularly employ migrant laborers shall
report gross wages for premium tax purposes in the same manner as
reported in connection with a claim for benefits, taking into
account the entire gross wage as defined herein.

15.2.e. Gross wages paid to employees while engaged in
training programs must be reported and premium taxes must be paid
thereon unless a valid contract exists which requires that said
employees be covered by another employer.
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15.2.f. Churches. If coverage is elected, total gross wages
must be reported for all paid employees including the clergy.

15.2.g. Gross wage apportionment. Any individual or
individuals who exercise ownership and control over a business
entity shall report their gross wages as equally apportioned over
the four quarters of the fiscal vyear (July 1 through June 30) in
which such distribution of wages occurs.

For example, an individual who exercises ownership and control
over a business entity receives a cne-time payment of gross wages

on June 15 in the amount of $28,000. The gross wages will be
equally apportioned over the current quarter and the three
previous quarters, as follows: first quarter, &7,000; second

quarter, $7,000; third quarter, $7,000; fourth quarter, $7,000.

A. Failure to accurately report quarterly estimated wages
for any such individual shall result in employer default,
assessment of Jate payment fees, interest, and such penalties as
provided by law.

15.3. Remittances.

15.3.a. All remittances shall be made payable to the order of
"Workers' Compensation Division - Bureau of Employment Programs”
and shall be mailed with the payroll and premium tax report to the
address provided by the divisgion.

15.3.b. Each report or payment mailed to the division must be
submitted in a separate envelope. Any such report of payment shall
be deemed to be received on the date the envelope transmitting it
is postmarked by the United States postal service.

15.3.¢c. Terminations. When an employer failg to provide
written notification to the division that coverage 1s to be
terminated, the division will assess the minimum premium tax per
quarter through the quarter in which the notice is received.

15.3.d. Payment allocations. The division shall maintain the
authority to allocate payments, including but not limited to,
premium tax payments, late vreporting and payment penaltiesg,
interest, penalty premium rate taxes, and other premium tax
surcharges to the employer‘s longest outstanding amounts owed to
the division.
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15.4. Refunds.

15.4.a. In circumstances where an individual or individuals
exercise ownership and control over a business entity that has
made application for a refund of premium deposit, as a result of
termination of business, or for a refund as a result of
misclassification, reclassification or any other reason and such
individual or individuals exercise ownership and control over
ancther business entity that is delinquent or in default, or has
entered into a current reinstatement agreement with the division,
as defined by the provisions of West Virginia Code, §23-2-5, then
the refund shall be denied under the provisions of this rule. The
division shall apply such refund amount to the outstanding
liabilities of the delinquent or default employer.

15.4.b. Upon an employer’s application for refund of the
premium tax deposit, the division shall determine whether a gain

or loss has occurred in relation to the employer’s account. The
division shall determine the following factors: total premium
taxes paid and the cost of known claims reserved. If the total

premium taxes paid are less than the costs of known claims
reserved, the division shall deny the request for refund and apply
the deposit or applicable portion thereof against the employer’s
account. If the total claims paid and the costs of claims
reserved are less than total premium taxes paid, then the deposit
shall be returned to the employer.

15.4.c. The division shall notify in writing each employer
denied a refund under the provisions of this rule.

A. Such notification shall include the reasons for denial
as well as the name of the business entity to which account the
refund amount has been applied.

15.4.d. Any such application for refund shall include a
complete listing of all operations or businesses over which the
employer or the employer’s owners or officers exercise ownership
and control. Such application shall be in a form or forms
supplied by the divigion.

§85-9-16. Name and Address of Employer; Legal Notice; Fee for
Employer Records and Publications.

16.1. General. Except as hereinafter provided, the name and

address given by the employer on the application for coverage
shall be used by the division for giving any notice required by
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the statute or by this rule, unless a formal request for a change
of name or address is made by the employer as hereinafter
provided.

16.2. Change of name or address. Any employer changing the
name or the address of the business must promptly notify the
division, in writing, and request that the name or address be
changed on the division's records. Every employer required to
register with the Office of the Secretary of State shall provide
evidence of any name change from that office.

l6.2.a. In case of the appointment of a receivership, the
full name of the receivership shall be reported.

16.2.b. If the employer wishes to have certain notices and
correspondence directed to a subsidiary, a branch office or agent,
the employer must notify the division in writing of the name and
address of said subsidiary, branch office or representative and
specify the circumstances under which said notice ie to be given.
It will be the responsibility of the representative to notify the
divigion when such representation ceases and to provide a current
address to which the employer's notices and corregpondence are to
be sent.

16.3. Effect of failure to request change of name or address.
In the absence of a request for a change of name or address by the
employer, any notice given by the division to the employer at the
address and in the name shown on the division's records shall
constitute constructive notice to the employer of any action
taken.

16.4. Legal notice to attorney or agent. In any matter
arising under thig rule in which the division is required to give
notice to a party, if a party is represented by an attorney or
other representative, then notice to the attorney or other
representative shall be sufficient notice to the party so
represented.

16.5. Fee for employer vrecords and publications. The

division may charge a reasonable fee for copies of any employer
records and general publications.
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§85-9-17. Sale, Transfer, Absorption or Merger of Business.

Transfers of business assets as well as successor busgsiness
obligations are provided for in W. Va. Code, §8§23-2-14 and
23-2-1%.

17.1. Obligations of selling employer. If any employer shall
sell or otherwise transfer substantially all of the employer's
assgetg, s0 as to give up substantially all of the employer's
capacity and ability tc continue in the business in which the
employer has previously engaged, or if any employer shall sell or
otherwise transfer a portion of the employer's assets so as to
affect the employer's capacity to do business, then:

17.1.a. Such employer's premium taxes, premium deposits,
interest, penalty premium rate and other payments owed to the
division shall be due and owing upon execution of the agreement of
sale or other transfer;

17.1.b. Any repayment or reinstatement agreement entered into
by the selling employer with the division pursuant to W. Va. Code,
§23-2-5, shall terminate upon execution of the agreement of sale
or transfer and all amounts owed to the division shall become due;

17.1.c. The division shall continue to have a lien against
the remaining property of such employer as well as the sold or
transferred assets; and

17.1.d. Such employer shall remain liable for all amounts due
to the division until such amounts are fully paid. When a
successor employer succeeds to the selling employer's liability,
the selling employer remains jointly and severally liable for such
obligations.

17.2. Cbligations of successor employer. If an employer
acquires by sale or such other transfer or assumes all or
substantially all of a predecessor employer's assets, then:

17.2.a. Liens for payments owed to the division for premium
taxes, premium deposits, interest, penalty premium rate and other
payments owed to the division by the predecessor employer shall be
extended to the successor employer;

17.2.b. Liens held by the division against the predecessor
employer's property shall be extended to all assets of the
succegsor employer;
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17.2.c. Liens extended to the successor employer by operation
of the West Virginia Code or this section are enforceable pursuant
to West Virginia Code, §23-2-5a;

17.2.d. Unless all amounts owed by the predecessor employer
are paid prior to or at the sale or other transfer, prior defaults
by a predecessor employer shall accrue to the successor employer
for purposes of determining whether the successor employer ig in
default and whether the successor employer is subject to the
penalty premium rate provisions of West Virginia Code, §23-2-5(f);
and

17.2.e. The successor employer shall assume all liabilities,
charges and contingent liabilities of the predecessor employer and
shall be subject to modifications to premium rates as contained in
subsection 17.3.

17.3. Premium tax rates; sale of business or assets, If an
employer acquires by sale or such other transfer or agsumes all or
substantially all of a predecessor employer's assets, then:

17.3.a. If the new employer does not already have an
experience modification factor for that same class, the new
employer shall assume the predecessor employer's experience
modification factor for the payment of premium taxes until
sufficient time has elapsed for the new employer's experience
record to be combined with the experience record of the
predecessor employer so as to calculate the new employer's own
experience modification factor.

17.3.b. If the new employer has an experience modification
factor for that same class, the new employer shall be assigned a
new rate computed on the basis of the new employer's and the
predecessor employer's combined experience record. The new rate
will become effective on the first day of the coverage period
following the sale or other transfer.

17.3.c. If  the new employer is a self-insurer and is
conducting business in the same class of the business or assets
purchagsed, then the self-insurer must make application to the
division and post such additional bond as may be required pursuant
to section thirteen of this rule.

17.3.d. If the predecessor employer is a self-insurer, then,
if the new employer does not already have an experience
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modification factor, the new employer shall be assigned the base
rate for that class, or if the new employer already has an
experience modification factor for that same c¢lass, the new
employer shall continue under that experience modification factor.

17.4. In the event of sale or other transfer of assets not
covered by the above provisiocns, the division will make such
ruling in the case as 1is proper, following the principles and
policieg set forth in this rule.

17.5. Agreements on assumption of charges.

If a contract of sale or transfer includes an agreement as to
the parties' assumption of charges and contingent liabilities
incurred by the seller prior to the effective date of the sale or
transfer, and if a complete copy of the contract is filed with the
division, the employer may request the division give effect to the
agreement, so long as, in its opinion, the agreement meets the
fiduciary requirements of the Fund. The division will issue a
written decision on whether it will give effect to the agreement.
The division is under no obligation to give effect to such an
agreement, but shall do so 1f it is reasonable and meets the
fiduciary requirements of the fund.

17.6. Certificate of good standing teo transfer a business or
business assets. If an employer subject to this section pays to
the division, prior to the execution of an agreement of sale or
other transfer, a sum sufficient to retire all of the indebtedness
that the employer would owe at the time of the execution, then the
division shall issue such a certificate to the employer that the
employer's account is in good standing and that the assets may be
sold or otherwise transferred without the attachment of the
division's lien.

17.6.a. In the event the employer would not owe any sum to
the division on the date of execution of the agreement, then a
certificate of verification of good standing, as previously
described, shall be issued to the employer.

17.6.b. For <clarification purposes, a “certificate of
coverage” which may be issued by the division to verify that an
employer has workexrs’ compensation coverage shall not be an
acceptable substitute for a “certificate of good standing to
transfer a business or business assets.”
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17.7. Presumption. The sale or other transfer of an
employer's assets shall be presumed to be a transfer of all or
substantially all of the assets if the transfer affects the
employer's capacity to do business. The presumption may be
overcome upon petition or petition and administrative hearing in
accordance with the provisions of W. Va. Code, §23-2-15.

17.8. Construction. The provisions of this section are
expressly intended to impose upon such successor employers the
duty of obtaining from the division or predecessor employer, prior
to the date of such acquisition, a wvalid “certificate of good
standing to transfer a business or business assets” to verify that
the predecessor employer is in good standing prior te sale or
other transfer.

§85-9-18. Late Penalties For Filing and Reporting; Penalty
Premium Rate.

18.1. Late penalties. In accordance with the provisions of
W. Va. Code, §23-2-5(b), each employer who shall fail to timely
file any payroll report or timely make any payment due under this
rule, or both, for any payment period commencing on and after the
first day of July, one thousand nine hundred and ninety-five,
shall pay a late reporting or payment penalty of the greater of
fifty dollars ($50) or ten percent (10%) of the payment due, but
not to exceed five hundred dollars ($500), with such report. Such
late penalty shall be paid at the earliest of thirty (30) days
from date of notification or the date when the next report and
payment are due. If such late penalty is not paid when due, the
same may be charged to and collected by the division from the
employer's premium deposit account or otherwise as provided for by
law.

18.1.a. Interest shall accrue and be charged on all payments,
delinquent premium tax payments, and premium deposit shortfall,
all of which or whichever may be applicable, pursuant to W. Va.
Code, §23-2-13.

18.2. Penalty premium rate. In accordance with the
provisions of W. Va. Code, §23-2-5(f), whenever a penalty premium
rate 1s imposed on an employer and such employer fails to timely
pay such penalty premium rate, then such amount shall be subject
to late penalties for filing and reporting and interest accrued
which shall be in accordance with W. Va. Code, §23-2-13.

§85-9-19. Implementation.
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19.1. The division shall administer and implement this rule
to minimize the workers’ compensation fund deficit and encourage
the prevention of work related injuries. In accordance with this
objective, the division is imbued with the authority to implement
the provisions of this rule in the sequence and time frames
required and in such a manner as the division, with the agreement
of the compensation programs performance council, sees fit. The
implementation of this rule is contingent upon the capacity of the
division to properly administer the same and upon whether such is
financially viable given the fiduciary obligations of the
compensation programs performance council and the division. It is
the intent of this rule, although it is not a requirement of this
rule, that it be implemented in its entirety on or before July 1,
1298.

19.2. The division with the agreement of the compensation
programs performance council, shall have the authority to manage
its capacity to implement the provisions of this rule by
requesting, selecting, acquiring, directing and controlling the
financial and human resources, along with the processes and
technology, necessary to implement this risk management system.

§85-9-20, Administrative Protests and Hearings.

20.1. Protest. An employer may protest any order or decision
made under the provisions of this rule.

20.2. Petition. In order to preserve its right to protest,
the employer must file a written petition with the divigion,
stating the order or decisicn protested and the exact nature of
the issue in controversy. In the written petition, the employer
must designate a person or entity to receive official notices
related to the protest and the employer must provide the address
of the person or entity. The written petition must be received by
the division within thirty (30) days after the employer receives
notice of the objectionable order or decision or within gixty (60)
days of the date of the objectionable order or decision,
regardlegs of notice. This period may not be extended or waived.

20.3. Acknowledgment . Within thirty (30) days  after
receiving the written protest, the division shall issue a notice
acknowledging the protest and providing an opportunity for
hearing.
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20.4. Subsequent administrative hearing proceedings shall be
in accordance with 85 C.S.R. 7 “Rules for Selected Hearings.”

§85-9-21. Information.

21.1. A request to imnspect or copy any public record of the
divigion shall be made directly to the director of the workers'
compensation division under the provisions of West Virginia Code,
§23-1-4.

21.2. All requests for information must state with reasonable
gpecificity the information sought. The director, upon demand for
records made under this rule, shall as soon as is practicable but
within a maximum of five days not including Saturdays, Sundays or
legal heolidays:

21.2.a. Furnish copies of the requested information;:

21.2.b. Advise the person making the request of the time and
place at which the person may inspect and copy the materials; or

21.2.c. Deny the request stating in writing the reasons for
such denial. Such a denial shall indicate that the responsibility
of the director and the division to produce the requested records
or documents is at an end, and shall afford the person requesting
them the opportunity to institute proceedings for injunctive or
declaratory relief in the circuit court of Kanawha County.

21.3. The division may release, pursuant to a proper request,
the following information:

21.3.a. The base premium tax rate for a specific employer;

21.3.b. Whether or not a specific employer has obtained
coverage under the provisions of thig chapter;

21.3.c. Whether or not a specific employer is 1in good
standing or is delinquent or in default according to the
division's records and the time periods thereof; and

21.3.d. If a specific employer is delinquent or in default,
what the payments due the division are and what the components of
that payment are including the time periods affected.

21.4. Without an appropriate release or waiver, the division
may release or communicate publicly only that information which it
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may release under the provision of subsection 21.3 and W. Va. Code
§23-1-4.

21.5. The division may charge fees reasonably calculated to
reimburse the division for its actual cost in making reproductions
of such records, including reimbursement for costs of computer
programming where applicable.

§85-9-22., Severability.

If any provision of these rules or the application thereof to
any entity or circumstance shall be held invalid, such invalidity
shall not effect the provisions or the applications of these rules
which can be given affect without the i1nvalid provisions or
application and to this end the provisions of these rules are
declared to be severable.
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(call to order, 10:35 a.m.)

MR. EPPS: We’re a little shifty up here.
I'm going to run the public hearing and I’'d like
to call the meeting to order. The purpose of the
meeting is a public hearing on proposed Rule 85
C.R.S5. 9, Risk Management.

Does the Division have any comments
before we have general comments?

MR. FLICK: Mr. Epps, I would just like
to introduce the rule and to go back over some of
the rational —— my name is Gere Flick —— and go
over some of the rational behind the rule.

As the Committee will recall and the
Council will recall, as a part of the audit
program, one of the situations that we ran into
was an instance in two audits where an employer
was reclassified as the result of an audit. That
reclassification resulted from information that
was obtained in the audit and was not the fault of
the employer oxr as the result of misinformation by
the employer to the Division.

And as a result of the audit findings,
those employers would have incurred or would incurxr
substantial financial hardship through the

assessment of additional premiums as the result of
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going back and reclassifying them to the point at
which the companies either changed their
operations or initially began operations. &And as
a result of going back and reclassifying them, we
would also go back and reclassify their experience
modification factors.

In the one situation that we talked
about, the employer would have incurred an
additional premium plus penalties and taxes of
over $200,000. And this was a very small employer
and it would have severally hampered their ability
to remain in business.

Aand also, in line with general insurance
practices outside of the —- in other
jurisdictions, the common practice is not to go
back and recalculate experience modification
factors in these kinds of situations. And il was
determined, however, that Rule 9 did not permit us
that leeway and therefore we have proposed this
change to Rule 9 that will authorize or permit the
Division to recalculate modification factors on a
go-forward basis rather than requiring us to go
back to the point at which the classification

change occurred.

And that is the purpose behind the
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request for this rule change and this public
hearing.

MR. EPPS: Mr. Flick, I have a couple of
questions. That was my understanding of your
intent exactly.

MR. FLICK: Yes, sir.

MR. EPPS: I’'m not sure that as I read
the proposed changes that you accomplished the
intent. And I want to ask you a couple of
questions.

MR. FLICK: All right, sir.

MR. EPPS: The only change that you’ve
made to the —— that I could find that you’ve maﬁe
to the rule is in 4.7.a, you have changed ——
you’ve added some words basically to say, 'Which
the employer knew or should have known would cause
the Division to place or maintain the employer’s
account in an improper classification.'" That'’s
the addition that I see there.

MR, FLICK: Yes, sir.

MR. EPPS: And I understand that. What T
don’t understand is, you have deleted 4.7.b,
4.7.c, and those paragraphs dealt with the —— if
the misclagsification of the employer results in

overpayment of premiums, you have deleted that.




11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

and I guess what I don’t understand is the way you
describe the intent.

T don’t see that the rule does what you
intended it to do. And it would appear to me that
you have provided for what will happen if an
employer were misclassified —--— you’ve talked
about the change, but you’ve deleted the part
about if the emplover had overpaid. Help me with
that.

MR. FLICK: Well, Mr. Epps, the reason
for that is that we have —— and Randy, certainly
if T make a misstatement or I don’t include
everything in the comments to answer that, please
jump 1in.

The reason for that is, is that we want
to treat all of the employer’s fairly and if we
give money back to an employer because they were
misclassified and we go back and retroactively do
it, then we have to, to be fair, we have to go
back and do the same thing to employers whose
misclassification resulted in an underpayment of
premium.

So this is basically to treat all
employers —-— as the Council has on several

occasions expressed a desire, that if we are going
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to put in a program that’s going to require an
employer to pay additional money and if the same
action results in an employer being refunded
money, we have to treat them all the same.

If we're going to reguire them to pay
money, we have to also be ready to give them a
refund. And we’re applying that same principle
here that if the employer is —— if the resulting
action from the audit results in a
reclassification that would give‘the employer
money back, we’re not going to give them money
back; likewise, we’re not going to charge them
additional premium by going back and recalculaging
experience modification factors.

MR. EPPS: Then I would I ask the
guestion: Why wouldn’t the words read as follows
in 4.7.a, where the words now say, "If
misclassification of the emplover results in the
underpayment of premium tax and as a result of et
cetera, et cetera." I don’t understand the word
"underpayment." It sounds to me like what you’re
proposing is if misclassification of the employer
results in improper payment, whether it’s under oOr
over.

MR. FLICK: I think that’s a valid point,
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sir.

MR. EPPS: So my suggestion would be that
the word "underpayment" is the wrong word and it
seems to me that the word ought to be "incorrect,"
the words ought to be either "incorrect payment"
or '""mispayment" or something like that so it would
apply equally to those that have overpaid and
those that have underpaid. 1Is that —— am I on
track?

MR. FLICK: That’s an excellent
suggestion, sir.

MR. EPPS: Anything else?

MR. FLICK: That’s all I have, sir.

MR. EPPS: Okay. I have the sign up
sheet here. It does not indicate that anybody
wanted to make a comment at the public hearing
relative to this rule; however, I711 certainly
make the opportunity available to anybody that
would like to —— Tim, come up, identify yourself
and proceed.

MR. HUFFMAN: Mr. Epps, thank you very
much. I just want to comment ——

MR. EPPS: Identify yourself for the
court reporter.

MR. HUFFMAN: My name is Tim Huffman from
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Jackson and Kelly. I'm not here on behalf of any
specific organization, although I do represent a
number of business clients who have an interest in
this rule.

My comments basically —--— and I will be
filing written comments by the close of business
today also to Mr. Suter -— echo pretty much what
Mr. Epps has already identified. I think what
this rule does is, it creates the situation where
an employer who is misclassified or determined to
be misclassified under either subparagraph A or B,
which have now been eliminated subparagraphs, can
be retroactively reclassified and owe the Diviéﬁon
money. But it has eliminated completely the
opportunity for a refund back to the employer.
and I don’t read it the way that Mr. Flick reads
it. I think it’s done precisely what Mr. Epps has
identified and it creates an inequitable
situation.

I would also suggest to you that when
reclassifications occur, it puts a client in a
very extreme position. And I have a number of
clients who I represent and who we have
proceedings pending in the administrative hearing

phase where they have gotten retroactively




= W N

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

10

reclassified and the result of that is you get a
bill for some substantial sum of money oftentimes.
And from the employer’s perspective, your option
is to pay it in 30 days or apply for a
reinstatement or your account goes into default.

And our current rules don’t make any
provision for something less than that to be able
to iron out the difficulties or have a hearing.
And I would suggest to you it is virtually
impossible to resolve this situation, to have a
hearing or resolve it in any way within the 30
days before the account goes into default and the
effects of the default become effective. ’

and would suggest to you that we probably
should have some further provision of our rules to
allow the employer to post some type of a
performance bond or something to stay the finding
of his account being delinquent or default while
this issue is resolved either through the
litigation process or through negotiation with the
Division.

and with that, I have no further comments
and would be happy to answer any question you
have.

MR. EPPS: Any questions of any members
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of the Council to Mr. Huffman?

MR. HUFFMAN: Thank you.

MR. EPPS: Thank you. Anyone else?

MR. IDLEMAN: I'm Mike Idleman of
Employer Service Corporation and I‘m going to be
even more brief that Tim was.

I do have written comments that I will
hand out to you guys and my comments are the same
as Thad and Tim'’s.

Gere and I talked about this rule
yesterday and the intent of the rule is excellent,
but I do think there’s a problem with the wording.
I reminded Gere yesterday that when this i
particular rule was changed back in 1995, I
believe ~— I may have my dates wrong -- but,

Mr. Tucker was the one who stood up and said that
he had some concerns about this particular section
and he was instrumental in having the employer’s
ability to go back and get a refund added to this
particular rule.

Aand at the time I remember he was talking
about the goose and the gander and I think the
goose and the gander still applies here. What's
fair for the goose is fair for the gander. So if

the Division’s not going back and collect money,
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which is the intent, then the employer can’t
éither, which I don’t have a problem with, but,
you know, I do think that there is a problem with
the language. With that I711 be quite in case
anybody has any questions.

MR. EPPS: Any questions of Mr. Idleman?
Thank you, Mike. Anyone else wish to comment at
the publi¢ hearing?

MR. SUTER: I would like to note —— this
is more of a housekeeping thing. This is Randy
Suter. To date, we have not received any written
comments with regard to this proposal. So today
was the first time we’ve heard from Mr. Idleman or
Mr. Huffman or any individuals regarding this
particular proposal.

MR. TUCKER: Mr. Suter, when is the
comment period over with? Is it over now?

MR. SUTER: It would be over at the close
of business today.

MR. TUCKER: Okay. Thank you.

MR. SUTER: And the Division would
thereupon provide written response to the
comments.

MR. EPPS: Anyone else? Seeling no one

wishes to comment at the public hearing, I declare




the public hearing adjourned.

(Whereupon, the public
hearing was adjourned at

10:47 a.m.)
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WEST VIRGINIA:

Post Office Box 3389
Charlestan, WYV 25333.3389
(304) 556-1100 phone
(304) 3424036 fax

TGINIA:

.t Office Box 1567
Abingdon, VA 24212-1567
(540) 676-3603 phone
(540) 676-0152 fax

Employers Service Corpbration
Above and Beyond

April 29, 1999

PENNSYLVANIA:

Past Office Box 617
Washington, PA 15301-0617
phone {724) 223-9339

fax (724) 223-9266

KENTUCKY:

1510 Newtown Pike, Suite H
Lexington, KY 405111255
phone (606} 225-1680

fax (606) 225-1790

Mr. Randall D. Suter, Counsel
Legal Services Division
1 Players Club Drive
Charleston, WV 25311

Re: Comments on Proposed
Changes to 85C.S.R.9 (Risk Management)

Dear Randy:

This letter will provide you our comments on the proposed changes to the Series 9 Rule. Our
only concern with this change is that employers may not have any recourse on classification errors
made by the West Virginia Workers’ Compensation Division. This section pertains to employer
refunds for errors made by the Workers’ Compensation Division in terms of the employer’s
classification. This section holds that the employer can ask the Workers” Compensation Division
to go back five years and recalculate their premium due to errors made by the Workers’
Compensation Division, and the employer would then be entitled to a refund of overpaid premiums.
Removal of this section would leave the employer with no recourse against the Workers’
Compensation Division. Therefore, removal of this section impairs the employer’s ability to get a
refund for overpaid premium.

We thank you for the opportunity to provide comments on this proposed rule change. If you
have any questions or need additional information, please let us know.

Sincerely,

. i At
m %‘%9; FE L
Michael Idieman

Director, Risk Management
(304) 556-1116

Mlfjfe
cc: Commissioner William F. Vieweg - Workers” Compensation Division

vMr. Ed Burdette - Workers” Compensation Division
Compensation Programs Performance Council Members

G:AWORDPROC\WORKAREAVC28\jfe.wpd
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Acordia of Wesl Virginia %Ordja

One Hilferest Drive, East

P.0. Box 1551

Charleston, West Virginia 25326-1551
(304) 316-0611

Fax (304} 347-0746

Comment on Proposed Changesto 85 C.S.R. 8
Section 4.7
Prepared by Acordia of West Virginia
April 29, 1999

Acordia is in agreement with the stated intent of the proposed changes which is to alleviate undo financial
hardship which may be placed on employers when retrospective classification changes are made which
result in substantial sums being due to the fund. At times these adjustments are so significant that they can
jeopordize an employers continued existence. We think, however, that as proposed the changes don't
accomplish the stated goal.

As written the rule would still result in situations akin to those it is supposed to remedy. The gualifying events;
"...incamplete, inadequate, untimely, or otherwise deficient disclosure by the employer, or of a change in the
activities of the employer, without written notice to the division..." still allows no leeway to waive penaities and
interest in the event that a misclassification is discovered. In addition, changing the term "underpayment” to
"improper payment" makes no difference in the effect of the new language since refund language has been
deleted.

We would also like to put forward an argument here that this language should be directed at giving the
employer community the benefit of the doubt. The philosophy applied in the workers' compensation system as it
applies to the beneficiaries is refered to as the rule of liberality. All other things being equal, the system is
oriented towards the claimant, as it should be. {n the case of misclassifications the system should be oriented
toward it's customers, the employers. Until a few years ago the information provided to state employers about
their classification(s) consisted of letters and numbers, with no descriptive information to indicate what the class
actually consisted of. Even now the descriptions given with rate assignment and quarterly reports is brief at best,
This being the case, it is our belief that ¢lassification issues should be remedied to the benefit of the account
unless it is clear that they consciously and intentionally misled the division, a rule of liberality for the customer s0
to speak.

Because we operate a monopolistic system in this state it should be incumbent on the division to prove
deceptive intent, otherwise all adjustments regarding classification issues should be resolved to the advantage
of the insured account.
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Randall B. Suter, Esquire

Counsel of Legal Services Division
One Players Club Drive
Charleston, West Virginia 25311

RE: Proposed Amendments to 85 CSR 9
“Misclassification of Account”

Dear Mr. Suter:

On behalf of several clients, I offer the following comments regarding the
proposed amendments to Rule 4.7 of the Series 9 Risk Management Rules.

Specifically, Rule 4.7.a.B should be amended to read: “. . .of a change in the
activities of the employer, without written notice to the Division of such change, which the
employer knew or should have known would cause the Division to place or maintain the
employer’s account in proper classification which results in the employer’s payment of
insufficient premiums, then the Division shall may make the class change retroactivelyto the
first day of the quarter in which change or deficient disclosure occurred and shalt may
demand payment of the liability resulting from the underpayment of premiums and related
payments and interest. Payment of such outstanding liabilities will be for a period not to
exceed the preceding five (5) fiscal years unless fraud or willful intent to mislead the
Division 1s determined.”

Further, sections 4.7.b and 4.7.¢ should not be deleted from the rule. The
Division should have the option to retroactively reclassify a company and not be required to
make such reclassification if the requisite finding is made under the revised rule.
Additionaiiy, when an empioyer has overpaid as a resuit of misciassification, the employer
should be entitled to a refund of that amount as presently provided in the rules.

Rule 4.7.d, should be amended to read as follows: “. . .When an employer’s
account is retroactively reclassified and it is determined that premium is due and owing to
the Division as a result of the adjustment, the employer’s account shall not be deemed to be
in default or to be delinquentunless the employer fails to pay the premiuvm owed within thirty
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days of notification or under terms not to exceed thirty-six months. When the employer’s
account has been deemed by the Division to be in default or to be delinquent as a result of
retroactivereclassification, resulting in additional premium due the Division, the emplover
shall have the opportunity to request a hearing on the reclassification_issue. by filing a
petition pursuant to West Virginia Code §23-2-17. While such proceedingis pending before
the Division, the employer’s account shall remain in good standing, provided that appropriate
bond or security is posted with the Division in an amount equal to any additional premium

interest, and/or penalty assessed by the Division as a result of the retroactive reclassification
of the employer’s account. Ifitis determined that the employer’s account was reclassified.
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I appreciate the-opportunity to comment on this proposed rule and stand ready
to assist in any proposed revision of this rule.

My kindest regards.

Very truly yours,

TEH:tsn
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RESPONSE TO COMMENTS: 85 C.S.R. 9 - MISCLASSIFICATION ISSUES

In order to respond to comments regarding changes to the “misclassifications”
section of Rule 9, it is helpful to review the suggested changes.

In 4.7, the general rule remains the same, “employer classification changes shall
be made and become effective upon the first day of the quarter immediately subsequent
to the request for classification review, or upon the first day of the quarter immediately
subsequent to the discovery of the misclassification” by the Workers' Compensation
Division.

In cases involving the underpayment of premium tax resulting from “incomplete,
inadequate, untimely or otherwise deficient disclosure by the employer,” the rule also
remains the same as in the past. This disclosure error on the part of an employer
subjects the employer to reclassification for a back period not to exceed five years. This
approach is also consistent with the policy in effect prior to Rule 9.

In cases involving a change in business activities, the rule has been liberalized.
For an employer to be retroactively reclassified, it must be shown that the employer
knew or should have known that the change in business activities would cause the
Division to maintain the employer in an improper classification resulting in the payment
of insufficient premium. The liberalization of this provision is in response to situations
where an employer lacks the business acumen to know that its change in activities
would cause a change in rates. As a case in point, our auditors discovered a business
that had a light delivery service and had purchased a heavier truck. Following the
unified class system, the business would have been retroactively placed in the higher
classification. The Division believes, given the business acumen of the company, the
employer did not know that it was paying insufficient premium.

Regarding refunds resulting from misclassifications, the policy of the Division
prior to the passage of Rule 9 was consistent with the general rule. Upon discovery by
the Division or request by the employer, misclassifications were effective the first day of
the next quarter.

The Division originally recommended the deletion of the provisions concerning
retroactive refunds in favor the general ruie in all instances. In response to comments
from the public and the Compensation Programs Performance Council, the proposal
was changed to allow an employer to seek a retroactive refund in situations where the
employer has made adequate, complete and timely disclosure of its operations, or
where the employer provides the Division with notice of a change in business operations
and the Division fails to take proper action. The proposal was alsc amended to clarify
that an employer's change in activities is subject to the “knew or should have known”
standard. An employer is always required to make adequate and sufficient disclosure of
its operations in its application.



RESPONSE TO COMMENTS

Employers Service Corporation
Jackson & Kelly

The commentors express a concern that if the refund provision is deleted from the
rule, then employers have no recourse concerning classification errors made by the
Workers' Compensation Division.

Response:

In response to comment, the Division restored the refund provision with the
following qualifications: An employer must provide sufficient, adequate and
timely disclosure of its business operations in its application, and the
employer must have notified the Division in writing of its change in business
activities, but the Division failed to act on the notice.

Acordia

Acordia expresses the concern that the Workers' Compensation Division has no
leeway to waive penalties and interest in the event of misclassifications.

Response:

The waiver of interest is inconsistent with current statutes. The waiver of
penalties may occur if the Division's actions result in administrative delay.

Acordia

Acordia requests that employers be afforded the benefit of the doubt in
misclassification matters and, unless it is clear that the employer consciously and
intentionally misled the Division, that classification issues be resolved in favor of the
employer.

Response:

The Division believes that the position espoused by the commentor will
encourage some employers to misrepresent their business activities to obtain
lower base rates. Further, an employer will have no incentive to make sure
that it is properly classified or attempt to change its classification unless it
results in a lower base rate.



Jackson & Kelly

The commentor requests that the Division be given discretion over whether an
employer is retroactively reclassified in matters involving deficient disclosure by an employer
and discretion over whether the Division will collect such sums from the employer who has
deficiently disclosed its business activities.

Response:

The commentor's suggestion places no standards on when an employer is
retroactively reclassified. The situation which is intended to be addressed by
the proposed rule changes involves a change of business by an employer
who does not know that such a change will result in a higher dollar
classification. The Division believes that situation involving deficient
disclosure by an employer must necessarily result in a retroactive
reclassification to discourage employers from abusing the classification
system and, more importantly, to encourage employers into the proper
classes so that the Division’s rate data is accurate.

Jackson & Kelly

The commentor suggests changes to the hearing process be incorporated in these
provisions such that an employer who is retroactively reclassified, be allowed to post
security to cover the amount due the Division and to remain in good standing during pending
proceedings.

Response:

Under the provisions of 85 C.S.R. 11, “Enforcement of Reporting and
Payment Requirements,” an employer must pay the full amount due as a
condition of filing a petition (§7.1). The commentor's proposal is inconsistent
with current rules.



