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Bureau of Employment Programs Gaston Caperton
112 California Avenue i . Andrew N, Richardson
Charleston, West Virginia 25305-0112 Comimissioner

December 21, 1995

The Honorable Ken Hechler
Secretary of State

State Capitol Building
Charleston, WV 25305

Re:  Proposed Procedural Rule
Title 85, Series 7
“Rules for Selected Hearings”

Dear Secretary Hechler:

Please consider this letter to be my written approval for the filing of the above-noted proposed
rule.

Pursuant to Enrolled Committee Substitute for House Bill 4030, Regular Session, 1994, the
department of Commerce, Labor and Environmental Resources was abolished. Pursuant to that same
bill and to Executive Order No, 5-94 of the Governor, the Commissioner of the Bureau of
Employment Programs is empowered to promulgate rules without the consent or approval of a
department secretary.

Thank you very much for your assistance in this matter.

Very truly yours,

Andrew N. Richardson
Conumissioner

Job Service @ Job Training Programs e Labor and Economic Research @ Unemployment Compensation & workers’ Compensation .
An Equal OpportunityAffirmative Action Empioyer




FISCAL NOTE FOR PROPOSED RULES

Rule Title: Rules for Selected Hearings

Exempt
Type of Rule: Tegislative Irnterpretive X Procedural
Agency Workers’ Comb

Legal Services Divigion

Address Post OFffice Zox 3522

_ Charleston, WY 25339-3922

Contact Person: Rendall B. Suter, Legal Services Division

Phone No. (304) 926-5130

1. Effect of Proposged Rule

ANNUAL ‘FISCAL YEAR
INCREASE DECIEASE | CURREZNT | mExT TH?REAFTEHi

ESTIMATED TOTAL $00 800 $00 800 $00
EOST

PERSONAL SERVICES |co . . _

CURRENT EXPENSE -

REPAIRS & -

ALTERNATIONS

EQUIBMENT 00

OTHER 00 0o QO 06 09
2. Explanation of above estimates:

The rule entails no additional expense as it merely clarifies existing
provisions. v

3. Objectives of these rules:

The rule clarifies procedires used by the Workers' Compensation Division
in the conduct of administrative hearings concerning matters other than cases
involving accidents and injuries to emplovees.




Rule Title: 85 C.8.R. 7 “Ruieg for Selected Hearingg”

4, Explanation of Overall Economic Impact of Proposed Rule.
A. Economie Impact on State Government.
No eccnomic impact.
B. Beconomic Impact on Political Subdivisgsionsg; Speecific Industries;
Specific groups of Citizens.

Neo econcmic impact.

<. Economic Impact on Citizens/Publie at Large.

Ne economic impact.

Date: December 21, 1935

Signature of Agency Head or Authorized Representative

Dodiso N Bvedime

Andrew N. Richardson
Commisesioner, Bureau of Empleoyment Programs




Summary of Proposed Procedural Rule
Statement of Circumstances
Rules for Selected Hearings

Title 85, Series 7

This proposed procedural rule establishes the procedures for certain administrative
hearings which are conducted by the West Virginia Workers’ Compensation Division pursuant to
the West Virginia Administrative Procedures Act, West Virginia Code, §29A-5-1 et seq,

The proposed rule is not intended to establish procedures for administrative hearings
conducted in cases of accident and injury to employees pursuant to West Virginia Code,
§23-1-13. The proposed rule is intended to establish procedures for other types of hearings held
by the Workers’ Compensation Division. Such hearings include those matters regarding the
administration of employer accounts.

The current 85 C.S.R. 7, “Hearings,” became effective on April 1, 1987, The rule
governed all hearings conducted by the Workers” Compensation Division, including those matters
involving cases of accidents and injuries to employees. Since that time, the hearing process for
matters involving accidents and injuries is conducted and prescribed by the Office of Judges as
created by the provisions of West Virginia Code, §23-5-1g (1990), and continued by the
provisions of West Virginia Code, §23-5-8 (1993).

The proposed rule repeals and replaces the current 85 C.S.R. 7. The rule was
substantially revised to clarify procedures for varied aspects of administrative hearings.
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TITLE 85 CFFICE OF WFST VIAGINIA
PROCEDURAL RULE SECRETARY OF STATE
BUREAU OF EMPLOYMENT PROGRAMS
WORKERS' COMPENSATION DIVISION
SERIES 7
RULES FOR SELECTED HEARINGS

§85-7-1. General.

1.1. Scope. - This procedural rule is intended to set forth
the procedures for administrative hearings which are conducted by
the West Virginia workers' compensation division pursuant to the
West Virginia Administrative Procedures Act, West Virginia Code,
§29A-5-1 et seg. While not all of the hearings conducted by the
commissioner are held pursuant to that act, see West Virginia
Code, 823-1-13 and §29A-5-5, those hearings that are subject to
the act will be conducted in accordance with this rule.

1.2. Authority. -- West Virginia Code, §21A-2-6(1), -6(2)
& -6(14); §21A-2-19; §21a-3-7(b) & -7(c), §23-1-1, §23-2-3; §23-
2-17; §23-3-1; §23-4A-6; 523-4B-6; §23-4C-4; and §25A-5-1 et seq.
Pursuant tc West Virginia Code, §21la-3-7(c}, rules adopted by the
compensation programs performance council and the commissioner
are not subject to legislative approval as would otherwise be
required under West Virginia Code, §29A-3-1 et seq. Public
notice requirements of that chapter and article, however, must be
followed. Pursuant to enrclled committee substitute for house
bill 4030, regular session, 1994, the department of commerce,
labor and environmental resources was abolished. Pursuant to
that same bill and to executive order no. 5-94 by the governor,
the commissioner of the bureau of employment programs is
empowered to promulgate rules and regulations without the consent
or approval of a departmental secretary.

1.3. Filing date. -

1.4. Effective date. -

1.5. Repeal and replacement. - This rule repeals and
replaces 85C.8.R.7, entitled "Hearings", which was filed on
January 28, 1987, and became effective on april 1, 1987.

§85-7-2. Definitions.




85 CSR 7

As used in this rule, the following terms, words, and
phrases have the meanings stated unless in any instance where
such term, word, or phrase is emploved the context expressly
indicates that another meaning i=s intended,

2.1, "Act" means the workers' compensation laws of the
State of West Virginia which are codified at chapter twenty-three
of the Code of West Virglnia. o

2.2, "Code of West Virginia" and "West Virginia Code" mean
the West Virginia Code of 1931, as amended.

2.3. "Commlissloner! means thé commissioner of the bureau of
employment programs pursuant to West Virginia Code, §21a-2-1, and .
West Virginia Code, §21a-2-12 & -13. :

2.4. "Division" means the workers' compensation division
within the bureau of employment programs as provided for by West
Virginia Code, §21A-1-4, and West Virginia Code, $23-1-1 et seq.

2.5. "This rule" means the present procedural rule which is
designated in the caption hereof as title 85, series 7.

§85-7-3. 2Administrative hearings; notice; and place.

3.1. 2ll administrative hearings conducted pursuant to this
rule will be held in accordance with the provisions of West
Virginia Code, §29A-5-1 et seq., and with the provisions of this
rule. In any particular case, any special conditions which are
set forth in the Act or in other zrules promulgated by the
commissioner and the compensation programs performance council
and which are applicable to that case will be adhered to during
administrative hearings in lieu ¢f any contrary provision in this
rule. ’

3.2. TUnless waived by all the parties to the hearing and by
the divigsion, all hearings shall be preceded bv at least ten (10)
days written notice. The notice shall be given either by
persconal delivery thereof to the person or to the entity to be
notified or by depositing such notice in the certified United
States mail, postage prepald, return receipt requested, in an
envelope addressed ito such person or other entity at the last
known address of such person or other entity. Proof c¢f the
giving of notice in either such manner may be made by the
affidavit of any officer or asgistant or employee of the
divigion, or by affidavit of any person over eighteen vears of
age, naming the person or other entity to which or to whom such

2




85 CSR 7

notice was given and specifying the time, place and manner of the
giving thereof. If certified mail is used, then a copy of the
return receipt shall be attached to the proof of notice.

2.3. Notice of the hearing and service of any document or
order shall be upon the parties of record except that any party
who 1s represented by an attornevy shall be deemed to have
designated that attorneyv as the proper recipilent of all such
notices, documents, or orders and service upon that attorney will
be the eguivalent for all purposes as service upon the party.
Notice shall be complete if the written notice 1s personally
tendered to the intended reciplent and isg either accepted or
refusad by that recipient.  8Similarly, notice shall be complete
if the written notice is sent by certified mail, return receipt
requested, to the reciplent and the return receipt shows that it
was either accepted by a person at the last known address or was
refused by a person at the last known address.

3.4, In any instance where anv form of notice, including
one arising under subsection 3.2 of this rule or one contained in
any order or document, the time period will begin to elapse with
the first davy following the date of the notice, order, or
document. This rule 1s applicable whether the notice is
delivered perscnally or served by mail.

3.5. The subsection 3.2 ndtice shall c¢ontain the date,
time, and place of the hearing and a short and plain statement of
the matters asserted. If the division is unable to state the

matters in detail at the time the notice ig gerved, the initial
notice may be limited tc a statement of the issues involwved.
Thereafter, upoh application by &a party a more definitive and
detailed statement shall ke furnished.

3.6. The hearing shall be held in the county selected by
the division.

§85-7-4. Parties and conduct of hedrings.

4.1. At the hearing, an ocpportunity shall be .afforded all
parties to present evidence and argument with respect to the
matters and issues involved., 2Any person Iinterested 4in the
proceeding, but not a party thereto, ghall be permitted to
testify as to the issues in controversy after first belng placed
under ocath or affirmation. Any such interested person, who is
not a party, shall not, however, be permitted to submit argument
or L0 cCross-examine other witnesses. Argument may be restricted

to a presentation in written form. All of the testimony and
evidence at the hearing shall be reported by stenographic notes
and characters or by mechanical means. All rulings on the
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admissibility of testimony and evidence shall also be reported.
The division shall prepare an official record, which shall
include reported testimeny and exhibkits in each contested case,
and all agency staff memoranda and data used in consideration of
the case, but 1t shall not be necessary it0 transcribe the
reported testimony unless required for purposes cof rehearing or
judicial review. Upon request from any party to the hearing, all
reported testimony and evidence .at a hearing shall be
transcribed, and a copy thereof furnished to the party at its
expense. The division shall have the responsibility for making
arrangements for the transcription of the reported testimony and
evidence and such transcription shall he accomplished with all
dispatch.

4.2, Evidentiary depositions may be taken and read as in
civil actions in the cilrcuit court of this state.

4.3. Except to the extent reguired by statute or by this
rule, all hearings under this zrule will be conducied in
accordance with the "Rules of Civil Procedure for Trial Courts of
Record," "Trial Court Rules for Trial dCourts of Record,” and
"Local Rules for Kanawha County Cilivil Courts" as those rules
would apply to a trial court sitting without a Jjury.

4.4, All hearings shzll ke conducted in an impartial manner
and shall be open to members cof the public. Information of a
confidential nature as provided by West Virginla Code, §23-1-4,
may be excluded from members of the public upon motion to the
hearing officer. The commissioner, the executive director,
inspectors, and every hearing officer appointed by the division
shall have the power to adminlster oaths and affirmations,
certify official acts, take depositions, rule upon offers of
preoof and receive relevant evidence, regulate the course of the
hearing, held conferences for the settlement or simplification of
the issues (subject to the limitations stated elsewhere in this
rule} by consent of the parties, dispose of procedural regquests,
motions, or similar matters, and take such other actions as are
authorized by this rule.

4.5. During a hearing, irrelevant, immaterial, or unduly
repetitious evidence shall be excluded. The "Rules of Evidence"
as applied in civil cases by a court sitting without a Jjury shall
be followed. However, when necessary to ascertain facts not
reasonably susceptible of proof under those rules, evidence not
admissible thereunder may be admitted, axcept where precluded by
statute, if it 1s of a type commonly relied upon by reasonably

prudent perseons in the conduct of their affairs. The ‘hearing
officer shall be bound by the rules of privilege recognized by
law. Objecticons to evidentiary offers shall be noted in the
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record, but exceptions te rulings by the hearing cfficer shall
niot be made. Any party to any hearing may vouch the record as to
any excluded testimeony or other evidence provided +that the
hearing officer may elect to reguire that the excluded testimony
be submitted in written form following the hearing.

4.6. 211 evidence, includirng papers, records, agency staff
memoranda and documents in the possgession of the division, of
which it desires to avail itself, shall be offered and made a
part of the record in the case, and no other factual information
or evidence ghall be consgidered in the determination of the case.
Documentary evidence may be received in the form of copies of
excerpts or by lncorperation by reference, In all cases, copiles
of orders, proceedings, or records in the offices of the division
shall be equal to the original in evidence.

4.7, Every party as well as the divisicn shall have the
right of cross-examination of witnesses who testify, and shall
have the right to submit rebuttal evidence.

4.8, All witnesses who testify during a hearing shall first
be gubject to oath or affirmation and any testimony submitted by
deposition shall show on the face thereof that the witness was so
qualified. b '

4.9, The hearing officer may take notice of Jjudicially
cognizable facts. All parties shall be notified either before or
during the hearing, or by reference in preliminary reports or
otherwise, of the material s0 noticed, and theyv shall be afforded
an opportunity to contest the facts so noticed.

§85-7-5., Correction of the record.

Upon motlion in writing served by any party or by the
division as notice may be served pursuant to subsection 3.2 of
this rule and therein assigning errcr or omission in any part of
any transcript of the proceedings had and testimony taken at any
such hearing, the hearing officer ghall settle all differences
arising as to whether such transcript truly discloses what
occurred at the hearing or shall direct that the transcript be
corrected and revised in the raspects designated by the hearing
officer, so as to make i1t conform to the whole truth.

§85-7-6. Subpoenas.

6.1. The commissioner, the executive director, inspectors,
0or & hearing officer may issue subpoenas and compel the

h
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attendance of witnesses and the production of pertinent books,
accounts, papers, records, documents, and testimony. All
subpoenas and subpoenas duces tecum shall be issued in the name
of the hearing officer or other authorized official, but any
party requesting their issuance must ses that they are properly
served. Service of subpoenas duces tecum issued at the instance
of the division shall be the responsibility of the division. All
reguests by interested parties for subpoenas and subpoenas duces
tecum shall be 1in writing and shall contain a statement
acknowledging that the regquesting party agrees to pay service
fees and fees for the attendance and travel of witnesses.

6.2. EvVery subpoena or gubpoena duces tecum shall be served
at least five (5) days before the return date thereof, either by
personal service made by any person over eighteen vears of age or
by registered or certified mail. EBut a return acknowledgment
signed by the person tc whom the subpoena or subpoena duces tecum
is directed shall ke reguired to prove service by registered or
certified mail. If sefvice is by mail, then the five (5) day
notice period shall not begin to run until the date the subpoena
or subpoena duces tecum i1s received by the person or entity
subject thereto as shown by the date on the return receipt.

6.3. Any person who serves any such subpoena or subpoena
duces tecum shall be entitled to the same fee as sheriffs who
serve witness subpoenas for the ¢ircuit courts of this state.
Fees for the attendance and travel of witnesses shall be the same
as for witnesses before the circuit courts of this state. All
such feesg shall ke paid by the division 1f the subpoena or
subpoena duces tecum was i1ssued, without the regquest of an
interested party, at the instance of the divisicn. &All such fees
related to any subpoena or subpoena duces tecum issued at the
instance of an interested party shall be paid by the party who
asks that such subpoena or subpoena duces tecum be issued.’

6.4. Upon motion made promptly and in any event hefore the
time specified 1in a subpoena duces tecum for complilance
therewith, the circuit court of the county in which the hearing
is to be held, or the circult court in which the subpoena duces
tecum was served, or the judge of either such court in wvacation,
may grant any relief with respect to such subpoena duces tecum
which either such court, under the West Virginia Rules of Ciwvil
Procedure for Trial Courts cof Record, could grant, and for any of
the same reasons, with respec:i to a subpoena duces tecum issued
from either such court.

6.5. In case of disckedience or neglect of any subpoena or
subpoena duces tecum served on any perscon, or the refusal of any
witness to testify to anv matter regarding which he or she may be
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lawfully interrogated, the circuit court of the county in which
the hearing is being held, or the judge thereof in wvacation, upon
application by the division, shall compel obedience by attachment
proceedings for contempt ©of a subpoena or subpoena duces tecum
issued from such circuit court or a refusal to testify therein.

6.6. The issuance of a subpoena duces tecum will ke refused
only in an instance when there is good reason to believe that the
subpoena power is being abused. All subpoenas and subpcenas
duces tecum will state on their face the name o©f the party who
requested 1t.

§85-7-7. Discovery.

Discovery sghall be engaged in conly with the codnsent of the
hearing officer or, i1f a hearing cfficer has not yet been
assigned, with the consent of the commissioner or the executive
director. 211 discovery requests will be submitted to the
appropriate official at the same time as the discovery request is
served upon the other party. _If the official determines that the
requested information is relevant and material to the issues to
be heard and not unduly burdensome, the official will permit the
discovery and set a reasonable time frame for the disclosure of
the information. Determination of a reasonable time frame will
be premised upcon the nature and scope of the information
requested and the date on which the hearing is scheduled. The
official shall attempt to avoid continuing a previously scheduled
hearing. :

§R5-7-8, Hearing officers.

8.1. Every hearing officer appointed by the division to
conduct a hearing under this rule shall be an attorney licensed
to practice law in this state.

8.2. The hearing officer is authorized to receive and rule
upon any procedural matter arising before, during, or after a
hearing. All final rulings on substantive matters shall be made
by the divisgion's duly designated representative.

8.3. The hearing officer shall continue a hearing upon
motion of the divisicn. ‘Requests for continuances by a party
shall not be granted as a matter o¢f course, but only upon a
showing of good cause which cause shall be strictly construed
against the requests.
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§85-7-9. Concluding the hearing.

9.1. At the conclusion of the hearing, the parties shall be
permitted to file proposed findings of fact, conclusions of law,

and such legal briefs or memoranda as they wiszh. The parties
shall be permitted seven (7) dayvs to file such items which
filings shall be concurrent. The parties shall be permitted

three (3) days to respond teo the filing of any other party. No
further argument shall be permitted.

$.2. Thereafter, the hearing officer will prepare a report
and recommendation which shall contain proposed findings of fact
and conclusions of law as suggested by the hearing officer for
the division's approval. The parties to the hearing shall then
be permitted seven (7) davs 1in which to file objections or
comments upon the report and recommendation and three (3) more
days to respond to each othergs' objections and commants.
Thereafter, the division shall decide whether to accept the
report and recommendation, to reject it, to meodify it, or to
remand the matter to the hearing officer for further proceedings
or upon other instructions. The division retains its' right to
review any and all propvsed findings of facdts against the record
and to disagree therewith provided that the divisgion states the
basis for the disagreement in its' £inal order. The division
shall render either a final order or an interlocutory order as
the decision may regquire in which the division accepts in whole
or in part the proposed findings of fact and conclusions of law
submitted by the hearing officer and, to the extent that the
division rejects or modifies the report and recommendation of the
hearing officer, the division shall furnish its' own findings of
fact and conclusions of law.

9.3. A copy of the final order or decision of the division
shall be sgerved upon each party and the party's attorney of
record, i1f any, either in person or by certified mail.

9.4, All appeals from the final order or decision cof the
divigion shalil be taken pursuant to West Virginia Code, §2%a-5-4.

§85-7-10. Severabilityvy.

If any provision of this rule or the application therecf to
any entity or circumstance shall be held invalid, such invalidity
shall not affect the provisions or the applications of this rule
which can be given affect without the invalid provisions or
application and to this end the provisions of this rule are
declared to be severable.




