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WEST VIRGINIA
SECRETARY OF STATE
. KEN HECHLER
ADMINISTRATIVE LAW DIVISION :
Form #1

NOTICE OF PUBLIC HEARING ON A PROPOSED RULE

AGENCY: Bureau of Workers' Campensation TITLE NUMBER:sS_

RULE TYPE: Procedural - CITE AUTHORITY _W. Va. Code B8 23-1-1; 23-1-8¢
23~-1-9; 23-1-10; 23-1-11; 23-1-12; 23-1-13; 23-1-15; 23-4-8a; 23-4-8b; 23-4-6c; :

AMENDMENT TO AN EXISTING RULE: YES.X_ NO___ 23-4-15k; 23-3-1; & 23-3-3a.

IF YES, SERIES NUMBER OF RULE BEING AMENDED: ___ 7

TITLE OF RULE BEING AMENDED: __Hearings

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPQSED:

DATE OF PUBLIC HEARING: __May 1. 1990 TIME:_2:30 a.m.

LOCATION OF PUBLIC HEARING: Bureau of Workers' Campensation

Third Floor Conferepce Room

601 Moryis Street

Charleston, WV 25301

COMMENTS LIMITED TO: ORAL_ , WRITTEN_X, BOTH
COMMENTS MAY ALSO BE MAILED TO THE FOLLOWING ADDRESS: _Bureau of Workers' Camp.

-0

The Department requests that persons wishing 1o make
comments at the hearing make an effort to submit written ££i X 3824 R
comments in order to facilitate the review of these comments.

Charleston, WV 25338

. The issues to be heard shall be limited to the proposed rule. /

ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL




WORKERS' COMPENSATION FUND
501 MORRIS STREET
CHABLESTON, WEST VIRGINIA 25301

GASTON CAPERTON . TELEPHONE: {(304) 348-0475 EMILY A.SPIELER
GOVEARNOR - COMMISSIONER

JOHN H, KOZAK
EXECUTIVE SECRETARY

March 27, 19290

The Honorable Ren Hechler
Secretary of State

State Capitol Building
Charleston, W. Va. 25303

Dear Secretary Hechler:

RE: Filing of Proposed Procedural Rule, Title 85, Series
7; "Hearings".

Pursuant to West Virginia Code, §BF-2-2{a)(12), please
consider +this letter to be my written approval of the above
noted proposed procedural rule.

With much appreciation for vour assistance in this matter,
I remain

Vervy truly wyours,

o~

Taunja Willis Miller
Secrxetary
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TTITLE 8%
WRAST VIRGINIA PROCEDURAL RULES
DEPARTMENT OF HEALTH AND HUMAN RESOURCES
BUREAU OF WORKERS' COMPENSATION

SERIES 7
HEARINGS

SUMMARY OF PROPOSED RULE

This proposed procedural rule amends the pricr series 7
Hearings rule. The new rule is speCLflpallg designed to resclwve
critical problems in the litigation of protests pursuant to West
Virginia Code, §23-3-~1 et. seg., and the pricr series 7 rule.
In particular,  partissg failed to comply with, and the
commlissioner failed to enfcrce, that section of the priocr rule,
specifically sectionm 2.11(b), which set time Ilimits Ior the
submlssion of Protests. No consglstent attempt was previously
made to regquire parties to comply with the tLime limits. This
created z severe administrative problem which resulted in the
denial of timely and =xpeditious .resclution of c¢laims, as
reguired by West Virginia Code, §23-5-3{a}, and case law
developed thereunder.™ ' ) ’ ’

The zxule addresses time periods for the =submittal of
pending _claims by coreating specific time periods £or each
pending ‘claim based upon hiow_long ‘it has been on the docket.
The rule also addresses evidentiary depositions and delegates to
the Director . of the Legal Divisicn responsikhility for docketing
and managing the claims on protest. The rule also addresses =
number of issues common to administrative hearings such as
continuances, subpoenas, costs of Ltranscripts, rprocedures for
classes of c<laims with common elements, and numerous other
matiers.

The amended rule will govern all protests in litigation as
of the effective date of the rule, as well as any protests whlch
are acknowledged after the effective date of the rule. It is
intended to resolve the backlog of claims in litigation in order
to make speedy and expediirlious resolubtlion of clalms possible, as
is required by law, and in order to allow for any future changes
in the litigation process without concern for the resolution of
a large hacklog of ©old claims.




FISCAL NOTE FOR PROPUSED RULES

R Title: Hzarings, Title 85, Series
Type of Rule: " Tegislative ~ Interpretive £ Procedural
Rgency: Bureau of Workers' Compensation
Address: &01 Morris Street
Charleston, W. Ya, 25301
: BNNUATL : PISCAT, YERR
1. Effech of Proposed Rule : Increase  Decrease : Current Next Thereafter
Estimated Total Cost 1 5 : 30 150 150 : 30
Personal Services H : : : T : H
Zurrent Expense : : : H H
Repairs and Alteratlions : o L H :
Equipimeént : : h : : :
Cthexn : : T : :
2. ZEmplanation <f above estimates: . : . -
The Buresau of Workers' Compensation has provided a hearings mechanism for
many years. The proposed rile will not adé to the cost of thatl svstem.
It is expected that afier the rule _has been in place for a number of
vears that clalms in protest will he heerd and decided in a much more
expeditions fashion. This will result in savings to  the bhureau as it
will not be necessary to maintzin so many case files and To continucusly
reschedule the same cases for hearings. Bowever, this savings is
probably thres vears in the future and cannot be quantified at this time.
3. Objectives of these rules:

To provide for more expeditious hearings for the some 62,000 pending
protesis in litigation. The rule provides for time limits for the
development of cases and for the submitial of those cases Zor decisicn.

The rule also provides [or the delegation of _responsibility ©o the
Director of the Legal Division for the management of the casge icad. The
rule alsc remedies a number of other flaws in the current system and

provides for the toocls Lo zdegualely develor cases for decision.




4. Explanation of Overall Zconcmic Impact of Proposed Rule.

r. Eoonomic Impact on State Government.
Neone in the immedlzte Iuture. Sawings will resulit in the longer
term. N _

®. Economice Impact on Polltical Subdivisions; Specific Industries;
Specific Sroups of Citlzens.

By providing for more expeditious handling oi claims in protest,
emoloyers z2nd injured employees will both henefit by having their

cages prowptly decided. Claims that should be pald bt are not will
more rapidly be discovered and payment instituited. Similarly, those
cases where payments are being errconesusly made will also be
discovered and such vayments stopped. Emplovers will be protected
from the ziaims losses that should not be attributable to them. This
will result in a lowering of clalms experience and a lower premium
rating.

£, Economic Impact cn Citizens/Public at Large.

¥ot applicable.
—?? 26, 13290 B

e L lon

Emily B, Spi7le§, Comﬁ%ésioner ) —

i




TITLE 85
WEST VIRGINIA PROCEDURAL RULES
DEPARTMENT OF HEALTH AND HUMAN RESOURCES
BUREAU OF WORKERS' COMPENSATION

SERIES 7
OEARINGS
§85-7~1. Gemeral.” ~ T TTTTTooom -
1.3, Scope. -- Yhese This procedural ruies rule shall

govern the initiaticen and conduct of hearings in contested
workers' compensation claims before the commissioner.

1.2, Authority. -— W. Va. Code, §8§23-1-1, 23-1-8,
23-1-9, 23-1-10, 23-1-11, 23-1-12, 23-1-13, 23-1-15, 23-4-8a,
23-4-8b, 23-4-8c, 23-4-15b, 23-5-1, and 23-5-3a.

1.3. Filing Date. -- Jandary-28;-1987
1.4. Effective Date. -- Aprii-i;-31987

i:5--- Repearl-of-d4-Former-Rules~- bagislative-Ruter-23-31<7
Berieg-I;-Fegtienzs-168-and-37=

1.5. Purpose. -- On January 28, 1987, a precedural rule

qovernlng the initiation and conduct of hearings in contested
workers' compensation claims was filed and became effective on

April 1,.1987. WV 85 CSR 7 "Hearings". That rule was adopted
after considerableﬁﬁcqgment__gy_ attorneys representing all
parties in claims. However, the rule was not enforced. As a

result; the procedure prior to the promulgation of this rule

which governed claims was unclear and created conslderable
confusion both within and outside the division of workers'

compensgation. Moreover, during discussions __ regarding

enforcement of WV ___ 85 CSR 7, dquestions were raised as to

whether that rule was promulgated in full compliance with the

requirements of West Virginia Code, §29A-2-1 et seq.

This new procedural rule amends the prior rule and

therefore cures —~any procedural _irreqularities in the

promulgation of the Er{ggﬁgg;ggmihe new rule therefore repeals

and replaces the prior rule. This new procedural rule is
specifically designed to resolve critical problems in the

litigation of protests pursuant to West Virginia Code, §23-5-1

et. seq. and the prior series 7 rule, Iin part;cular, parties

failed to comply with, and the commissioner failed to enforce,
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that section of the prior rule, specifically section 2.11(b),
which set time llmlts for the submission of protests As &

regult, as of the date of the filing of this new rule, cover

60,000 issues cor unsubmitted claims remained in ‘litigaticen.

Over one-third of these pending matters remained in litigation
over the maximum time of two vears allowed under the prior

procedural rule for the litigation of protests. No congistent
attempt was previously made to reguire parties fo complv with

the time limits. This created a severe administrative problem
which resulted in the denial of timel

= denial of t > ] ‘and  expediticus
resolution of claims, as requlred by W. Va 9pde, gg; 5 3(a),

and case law developéed thereunder.

An attempt to force the immediate submissicn of c¢laims

might deny the parties ade ate notice for the develo ment of

evidence. Parties unlversally indicated that thevy came to rely

upon the failure of the commisglioner to enforce the preexisting

rule. As a result, in many cases no attempt was made to comply

with the time limits. The provzslons concerning the

disposition of contested claims arising under this rule accerd

full rights to the pafties to complete the submission of

evidence while ensurlng that the goal of speedy and expeditious

litigation of workers compensatlon cases w1ll be served.

At the same time, the commissicner failed to rule within

the time limits on submitted claims required by applicable

statutory and case law. In view of the need to provide prompt
and proper rulings on submitted claims within the time limits

set by law, the time period allowing for the parties to
complete the development of evidence iikewise allcows the

commissioner to develop internal systems to gquarantee that time
limits for the rendering of decisions on claims will be met.

This amended rule governs all protests in litigation as of
the effective. date of the rule, as well as any protests which
are acknowledged after the effective date of the rule. It is
intended to resolve the backlog of claims in litigation in

order to make speedy and expeditious resolution of claims

possible, as is required by law, and 1ﬁ order to allow for any

future changes in the Jlitigation process without concern for

the resolution of a large backlog of old claims,

1.6, Effect on Former Rule: This rule repeals and
replaces WV 85 CSR 7 filed January 28, 1987, and effective.

April 1, 1987, governing hearinds.

§85-7-2. Hearing Process.

2.1. _Purpose. -- The purpose of the hearing process shall
be to receive and consider, as expeda%&eusiy as pessibie 1in a
speedy _and expeditious manner, evidence and 1nformatlon

relevant to determination of the substantial rights of the
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parties, and to provide the first level of review of the
commissioner's decisions and determinations with regard to the
granting or denial of any awatrd, or the ehtry of any order, or
the granting or denial of 4&any modification or change with
respect to former f£indings, orders or awards made pursuant to
Chapter 23 cof the West Virginia Code of 1931, as amended.

2.2. Right to hearing., -- Upen the timely filing of an

obqectlon and subject to the limitations of this section, Aay

ny party to a claim shall have é right to a'hearlng concerning

determination and entered a protestable rulingy ard upen £he
timety £iling of Aan eobjecktien.

2.3. Initiation of Hearing Process.

ta¥2.3.1 Notice by commissioner of decision. --
Upon a protestable ruling or determination by the commissioner
with regard to any award or . order or modification or change
with respect to former findings, orders or awards by the
commissioner, the commissioner shall give written notice of the
decision to all parties and their counsel of record. Such
notice shall =state the time allewed within which to file an
ocbjection.

{b&Z 3.2. . _Objection. --_ Any objection to the
conmissioner's decision shall be filed with the ecommissioner
director of the legal division ("director") in writing. Said

obijection shall be upon a form developed by the commissioner

and shall set out with specificity the nature of the obijection
and the issues to which the objecting party seeks to raise

objection and shall state whether an initial hearlng is desired
pursuant to subsection 2.% this rule, and, in issues before the

occupational pneumoconiosis board, shall state with specificity

the reasons an initial hearing is desired._ A copy of said

upon the 099031ng Qarty: as regglred by garagraph 2 3.5 of this
rule,

fe32.3.3. Time period fcr filing an objection. --
Any objection under a3} paragraphs 2.3.1 and ¢b32.3.2 of this
section shall ke filed with the ecemmissisrer director within
the-time-allewed-after thirty days from receipt of the notice
set forth in {a} paragraph 2.3.1 of this section, except as
provided in West Virginia Cecde, §23-5-le. If an objection is
not so filed, the ¢ommissioner’'s decision shall be final,
provided that the commissioner shall have the authority to
amend, revise or_ reconsider a ruling or determination in order

to correct mistakes as defined in applicable case law.

d¥2.3.4., Action by ecemmigsieneyx director. -- The
director shall determlne if an cobjection ig timely filed, and
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shall notify all parties and their counsel of record of the

determination. Any party may file an appeal to such
determination.

{e¥2.3.5. Manner and receipt of notice, pleadings
and other documents. Any- neﬁ;go_feqﬁifed by-these-rules-shaiil
be-deered- adeaunte—if-gderved-dpen-a-parEy- and-their-coungel-ef
regerd -- Any notice, pleading or other document, including

documentary ev1dence or transcripts from de9031tlons: regquired

by this rule or filed under thls'rule shall be flled with the

director of the legal division or hig or her designated

representative ("director"”) and a copy s@@}}hpg_seyyod upon the
counsel of rogo;dmgﬁ the opposing party, or in the event that
said part un

is unrepresented, upon the o i arty him or
herself, by maliggg such notlce! pleading or other document by

ragular United States Mail, _postage prepaid, addressed to the
party to be so notified at their last known addregs. Receipt

of notice shall be presumed seven (7) calendar days after the
date of the hotice, or. . if the date of notice is not avplicable,
receipt of any pleading or other document shallrbe presumed

2.3.6. Recon51deratlon. ~- _When any party believes

that the commissioner's initial protestable dec1s;on cr a

rotestable occupational pneumoconiosis board finding is based
lain error which is

upon administrative, clerical or other plain
readily dlscernlble from the claim file, the party may file a

motion for recon51degat1on of _the  commissioner's or
occupational pneumoconiocsis board's flndlng with the director.

Said motion shall set out with particularity the nature of

administrative, clerical or other plain error which would
warrant reversal _or modification of the commissioner’'s

decision. Sald motion shall be filed W1th1n thlrtv (303} days

of the date of rece-pt of the commissioner's dec151on and a

copy shall be served upcn the opposing party or his or her

counsel, as provided in paragraph 2.3.5. Any other party shall

file any response to said motion within twenty (20) days of

service of the motlon' The director shall'con51der moticns for
recgonsideration and any responge thereto and shall recommend a
ruling to the commissioner upon such motion w1th1n thirty (30)

davys of recelpt of said response. In motlons for

reconsideration involving occupational pneumoconiosis board

findings, the director may refer the issue to the beoard for
written comment. The recommendation by the dlrector ghall be

made upon the record only, except that the director may

consider .any additional opinions of the ocgupnational
pheumcceniosis beard. The commissioner shall then issue an
crder, after con51derlgg the recommendations of the director,
affirming the prior decision or reversging or modifying the

prior decisgion. The order issued upon the motion for

reconsideration shall be a protestable order and obijecticn
therete may be filed according to paragraph 2.3.
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Z2.4. .Referral +to directeor and trial examiner, --
Following receipt of a timely objection or motion for
reconsideration, the commissioner shall preépare a £ile, which
shall include copies of

all documents, forms, statements,
evidence and information congidered in renderlng the
commissioner's prior decision, together with all deocuments,
medical reports and other evidence submitted by the parties,
subject to the objection of any party. The commissioner shall
refer such file to the director for purposes of referral to a
trial examiner, who shall be an attorney licensed to practice
law in West Virginia, for conduct of the hearing. Copies of
such file shall be provided, upeon regquest, to all parties and
their counsel o¢f record. - .. T :

2.5. Dutieg of trial examiner and director.

2.5.1. Trial Examlner._ The trial examiner is the

presiding official in a wotrKers' compensatlon fund hearing.
The trial examiner shall:

{8} a. _ Rule on all evidentiary matters, and
motions for continuance, or other interlocutory matfters

properly raised at hearing;

£k) b.  Ensure that the dignity and decorum of
the proceedings are ‘maintained, and that delay and interference
with the efficiency of the hearing process are prevented;.

fe3y c. Exclude unduly repetitious or evidence
irrelevant to the scope of the hearing ds set out in the
objection .to the commissioner's decision filed pursuant to
aragraph 2.3.2. _ Such exclusion need not be based upon the
motion of anv party; S

d. Infoi¥m parties of the closure date for the
admission of new evidence pursuant to paragraph 2.11.2. When

additional _testimony must be introduced, and the normal
scheduling procéss woulﬁ delay the hearings bevond the closure

date, the trial examiner shall notify the dlrectqr of the need

for emergency docketing so that the evidence may be _presented
prior to the closure date; _

. Render recommendations to the commissioner

either orally on the record or in written form regarding all

matters 1nvolv1ng a determination of the credlblllty of

witnegses and sald recommendatlons shall be_ made a_ part of the

record; S L ~ L

£. Ensure, whenever posgsible, the speedvy and
expeditious resolution of any objection.

ST st oo b - ST T - T
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. Perform such other duties as may be set
forth in these rules for a trial examiner.

2.5.2. Legal Director. -—- The duties of the

director of the legal divigion ox his or her dé51ggated

repregsentative, who may be an administrative law 1udqe and

shall be an attorney_3gg;Eg24§§§;£4954£§§§££g§4§é as director
for the purposes of this rule, shall include the following:

a. Oversee the work of the trial examiners and
provide to the trial examiners such technical support as will
assist them in the speedv and expeditious resolution of 1ssues

in litigation;

b. Cversee the docketing and scheduling of
matters for hearing: - - -

¢. Rule upon, or supervise the ruling upon, any
interlocutory matters raised by parties in writing between

hearings; . s

d. Recommend rulings upon all moticns fer
reconsideration filed by any party pursuant to paragraph 2.3.6;

e. Ensure, whenever possibie, the full
compliance of all parties with the tlme limitations set out in
subsection 2.11-

£, Eztaklish consistency in the procedural

handling of all matters underg01ng'héari_gs pursuant to this

ML -_ = ..

g, Maintain the records developed subsequent to

the filing of an objection or motion for reconsideration;

h. Perform such other duties as may be set
forth irn these rules or may from tlme to_time be delegated by
the commissioner.

2.6. Pates-Time- aﬂd P%aee ef- Heafiag Scheduling and Scope
of Hearings.

fay 2.6.1. Injurv Docket.

a. Initial hearing {inijurv docket)}.

A. Following receipt of a timely objection
. including a request for an initial hearlng! the commissioner
director shall determine the date, time and place a hearing
will ke held, in accordance with West Virginia Code, §23-5-1.
The time of suéh hearing shall be within thirty (30) days of
receipt of the objection, assuming an initial hearing is
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requested; provided, that said hearing may be postponed upon
agreement of the parties or for good cause. Obiections to a
commissioner's decision in which the objecting party is not

represented by counsel. shall be set for an initial hearing

without regard to whether a request for such initial hearing
was explicitly made.

£23B, Notice of the date, time and place
of the hearing shall be provided the parties and their counsel
of record_at least ten (10) days in advance of the hearing date
. _unless the ten day notice period has been waived by both

parties. L i

£e3C. The place of hearing shall be the
county seat of the county in which the injury occcurred, or any
other place agreed upon by the interested parties; however, 1f
the ends of justice .so dictate in the opinion of the
gommisgiener director, the hearing may be held at any cther
place, within oxr without the state, with or without the
agreement of the parties. In determining a place for hearing,
regard will be given to convenience of witneésses, but the ends

of justice will control.

b. Scheduling of subsequent hearings (injury

docket). . L e
A. There shall be no limit on the number
of hearings allowed on any issue, subject to _the time
limitations contained in paragraph 2.11.2. The director shall

eztablish a method of scheduling said hearings that shall allow

for the speedy and expeditious resolution of matters in

litigation in compliance with the limitations contained in
paragraph 2.11.2. Parties shall be kept informed regardlng the
general practices of the director with regard to_ the schedullng

of subseguent hearings.

B. Parties shall be encouraged to obtain
and submit evidence without the necessity of hearings through

the direct filing of medical and cther expert documentary

evidence and through the use of ev1dent1ary depositions and

stipulations, as provided for in subsectlons 2.9, 2.10, and
_2 hd 14' : - N T/t LTI T oI T/ LI Tl —__- - U, -

c. Subsecuent to the first hearing as
provided in subparagraph 2.6.1.a, no further hearlngs will be
set unless reguested by a party. If no reguest is made for

further hearings within the time limitations set out

paragraph 2.11.2, the claim will be submitted for final
decigion at the expiration of the applicable time limits. Any

est_a hearing for the purpose of su

urpose of submission of
testimonvy. In order to allow for the appli catlon of part

2.6.1.b.D, each such reguest shall specify the type of issue
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for which a hearing is reguested. Such reguestg shall be made

in writing and shall state the reaeoh a hearing is recuested.

There shall be no reguirement that anv party wait for receipt

of a transcript of a prior hearing before requesting a date for

proceeding with the taking of testimony at a subsegquent
hearing, “ALL hearlng reguests for specific dates and places

must be filed with the director thirty (30) davs prior to the

date requested ~ The director shall issue a notzce of hearing

indicating the date and place upon which any hearing is to be

held. Such notice shall be sent to all counsel of record and

to the parties, whether or not they are représented by counsel.

Additiconal notices need not be issued.

D. When there is a conflict or the
director is for any reason unable to comply with all requests

for hearings, the follow1ng matters shall be qlven prlorlty in
docketing: _ . I i}

{a) Matters invelwving the granting,
medification, denial or reepenlng of temporary total disability

benefits, including any issue involving the compensability of a
lost-time dinjury, or the convergion of mno-lost time to

lost-time benefits, and matters inveolving the denial of
authorization of medical treatment;

() Matters which must be heard
forthwith in order to comply with the time limits set out in
paragraph 2.11.2 of this rule;

(c) Matters invelving the award or
denial of permanent total disability benefits, excluding the
issue of the proper party to ke charged with the award:

(d) Matters involving the
compensability of any injury or coccupatioconal disease, eXcept
for matters dinvolving lost-time disability, and matters

involving non-medical orders in occupational pneumoconiosis

claims issued pursuant to West Virginia Code, §23-4-15b;

{e) Matters inveolving the impairment
rating of any permanent partial digability award;

{(£) Matters involving the proper
party tec be charged with the cost of ny award wheh such

matters do not 1nvoIGe454EeEI51654554554§H€EE€E#E€EEE1tsfshould )
or sheould not be paid to the claimant.

2.6.2. Occupational pneumcconiogis (OP) docket.

2. Initial hearing (OF docket).
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A, The first hearing seéet pursuant to West
Virginia Code, §23-5-1, regarding an objection to the findings
of the occupational pneumoconiogis board, shall be deemed

waived unless the protestlnq party specifically recuests such a

hearing in the objection filed pursuant to paraqraph 2.3.2 of
this rule and sets out with specificity the reasons an initial
hearing is reguested Protests to orders in_which the
protesting party is_unrepresented bv counsel shall be set for
an initial hearing automatically, unless the protesting party

has waived the right to the initial hearing.

B. If an initial hearing is requested or
is scheduled because the protesting party is unrepresented by

counsel, the director shall set the hearing in accordance with
gubparagraph 2.6.1.a, except that £aid Hearings sghall ke

scheduled before _the occupatlonal pneumocgp&qg;s board in
Charleston, - s

b. .Subsegquent hearing (0F docket).

A. Parties ghall develop their evidence in

accordance with time limits set ocut in paragraph 2.11.2 of this

rule. Only ons hearing shall be scheduled before the

occupational pheumoconiocsis board, subsecquéent to the 1h;t1al
hearin shall be scheduled after both

the protesting and respondlng parties have develo ped exchanged

and filed all evidence relevarnt to the matter in litigation.
Said hearing shall be scheduled after both the protesting and

responding parties have notified the director that they are

ready to_proceed with a hearing.

B. Any party seeking any hearing in
addition to that provided for in part 2.6.2.b.A before the
occupational pneumoconicsis board shall file a written motion

to the director setting forth good cause for the holding of any
additiocnal hearing({s). A desire to hold informal
cff-the-record discuggions with occupational pneumoconiosis
board members regarding the claim shall not constitute good
cause for the schedullng of initial or addltlonal hearlngs

before the occupational pneumoconiosis board. = _

C. Evidence shall be filed in accordance
with subsection 2.9. Except as provided in part 2.6.2.b.D,

testimony of witnesses other than occupational pneumoconiosis
board members shall be obtained either through use of

evidentiary depositions or at hearing scheduled on the 1njurv

docket and transcripts of said testzmonv shall be filed with
the diractor. e el

D. Any party may file a motion with the

director to schedule testimony of witnesgses before the

Occupational Pneumoconiosis Board: provided, that testimony cf
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witnesges before the occupaticnal pneumoconiosgis board shall be
restricted to the testimony of members of gaid board alified

physicians and roentgenologists pursuant to West Virginia Ccde,
§23-4-8c. Said motions shall be granted only upon a showing of

good cause that it is essential that the occupaticnal

pneumoconiosis board persconally ‘hear sald testimony. Anvy party

may likewise file a _motion with the dlrector requesting that
the occupatlonal pneumocon1031s board review any testzmony of

other witnesses before anv hearing held before sald board

2.6.3. Scope of Hearings. -- The scepe of evidence

to be admitted in any hearing, proceedlng or ev1dent1ary

deposition shall be limited to that evidence relevant to the

issues enumerated in the objection filed by the protesting
party pursuant to_ paragraph 2.3.2, except that the protesting

party to_a non-medical occupational pneumoconiosis order mavy
incquire into the medical histery of the clalmant ‘at a hearing

on said protest if the claimant is unrepresented by counsel ox

the commissioner has failed to promulgate interrogatories for

use in occupational i pneumoconloslé claims pu rsuant to paraqraph
2.8.5. Absent a showing of good cause, the need to ingquire

inte the medlcal'hlstorv of the clalmant in this latter case

shall not constitute 'good cause for exténsion of the time

limitations contained in paragraph 2.11.2. Failure of a
claimant to attend a non-medical hearing 1n an occupatlonal

pneumoconiosis claim for the taking of his or her testimeony,

after being duly noticed to appear at such hearing, shall be

grounds to 7postpone any _examination by the occupational
pneumoconiosis beard. -

2.7. Hearing procedures; Generally.

ta} 2.7.1. Rules of evidence. -~ The hearing process
shall not Bbe. goiiducted in accordance with strict common law or

gtatutory rules of évidence, or by formal rules of procedure, .

except as provided by these rules. Except as provided in these
rules, The the trial examiner or director shall receive the
testimony and other evidence of the parties and witness,
subject te objection by any party.

thy 2.7.2. Progedure. . _._

{1} a. Presentation of evidence.

£{AY A. Order of presentation of evidence,.
—— The normal order of “pregentation of evidence shall be as
follows. The protesting party shall have the burden of going
forth with evidence. . In the event all parties have protested,
the claimant shall go forth; exeept that feor geed eause or upen
agreement of egoeunszel eof the Trial Examiner may permit a
varianee in the nermal erder of presgentatiern. When a party has

presented all of their evidence including rebuttal of any

10
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matters raised by the cross-examination of the opposing party,
they shall rest their case. The opposing party shall then go

forth. When all parties have neo further evidence or rebuttal
to offer, they shall announce they are réady to submit the
claim. The trial examiner or directeoer shall then order the

¢laim submitted for decision. The normal order of presentatiocn
of evidence may be varied by agreement of the parties who mavy

agree either to alter the order or to present evidence

concurrently. The trial examiner or director shall for good
cause_also permit or order a variance in the normal order of
presentation of evidence, when the 1nterest§m_oﬁm_§peedy

resolution or of Jjustice would be gerved by such a variance.
The normal order of presentation of evidence shall be varied
for matters in which the objectlon wag ﬁEEEQ_EE,Or before two

vyears before the effective date of this rule, as provided in
paragraph 2.11.2.

£{By B. Testimony. -~ All testimony shall
be taken under ocath or afflrmatlon

£{€y €. Cross-examination. -- All parties
shall be given reascnable latitude in cross examining witnesses
; provided, that unduyly répeiitive or irrelevant evidence and
evidence ixrelevant to the objection filed pursuant to
subsection 2.3 shall be excluded.

£BY D. _Marking exhibits. -- All exhibits
offered into evidence shall be labeled and marked as either
"Claimant's Exhibits", "Employer's Exhibits", or "Joint
Exhibits”, and shall have a number or letter assigned in
sequence, starting with "1" or "A". All exhibits offered into
evidence, or coples therecof, shall be appended to the record of
proceedings, and if _ahy exhibit dis not susceptible to
attachment or copying, either a photograph, £facsimile, or
description of such exhibit may be substituted.

£2} b. Okjections. -- The trial examiner shall
rule upon all objectlons to the evidence or testimony presented
at the hearing. The trial examiner shall fake into
consideration the apparent reliability of evidence, and the
basis of knowledge of a witness in ruling on objections. All
objections sghall be noted in the transcript of the hearing
together with the rulings thereon. Excepticns teo the trial
examiners' rulings shall be automatic. The trial examiner may
regquire oral argument and citation of authority by the parties
in support of or opposed tc objections.

£33y c. Trangcription of evidence. -- All
testimony, argument and rulings of the trial examiner shall be
taken down by stenographic or wvoice recording, and shall be
transcribed, and become part of the record of preoceedings.

i1
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£4y d. rPublic access. -- It 1s the peolicy of
the commissioner that hearlngs will be open to the general
public, subject to. the following exceptions:

£A¥ A. Any person whose conduct is unruly
or disruptive may be removed from a hearing.

{3y B. . Only those persons for whon
adequate seating is available shall be permltted to attend =a
hearing, and there shall be nc duty imposed to prov;de notice
to the public of _the date, time or place for hearings, or to
provide more than the usual amount of seating provided at

hearings. Seating shall be on a "first come, first served"
basis.

£2Y C. Upon written motion of a party in
advance of hearing or Upod motion madde &t a hearing, supported
by a showing ¢f good cause, the eemmissiener director or trial
examiner may order a hearing closed to the public. When the
interests of justlce dlctate the public may be excluded from a
hearing. - Bl e —

£y D. _ The trial examiner may order
witneszsses segquestered.

£83 e, Representation and appearance of

parties. _ e o
£A¥ A. By individuals. -- Any claimant or
employer, who is & natural person, may appear at and represent
their himself or herself in any hearing. The trial examiner

shall explain to any party appearing without counsel the right
to be .represented by counsel, and shall inguire as to their
desgire to obtain counsel. In appropriate cases the hearing may
ke continued to permit a party to obtain counsel; however,
abgent a showing of good <cause, a hearing shall only be
continued one time for a party to obtain counsel. When a party
elects to proceed without counsel, the absence of counsel shall
be considered in the application of these rules.

{Ey B. _ By corporations. -- A corporate
employer may be represented at a hearing only by counsel.

ey C. By counsel. -- Any claimant or
employer may be represented at a hearing by an attorney duly
licensed or authorized. to practice law in the State of West
Virginia. - - . L .

£¢PY D. Lay representative. -- A party may
not be represented at a hearing by a spokespersocon, lay
representative or anyone else not licensed cor authorized to
practice law in the State of West Virginia.

12
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fey 2.7.3., Presence of parties. -- All parties to a
claim are entitled to be present and to present evidence at a
hearing; however, the taking of evidence and a final
determination of the issues 1in litigation shall neot be
prevented, and a party shall be considered to have waived the
right to be present if:

£33 a. After being notified of the date, time
and place of a hearing, the varty does not appear, absent a
showing of gcod cause; or . . S o . ,

23 b. After Dbeing advised by the trial
examiner that dlsruptlve conduct will cause his or her removal
from the hearing, the pariv persists in conduct which is such
as to justify exclusion from the hearing.

t6y 2.7.4. Cemmissienmerlis Director’'s action. -- The
eommizsioner director shall review the transcript of the
hearing, the testimeony, the evidence and exhibits, and shall
take such action with regard to the issues as shall be
approprlate The ecermisgisner director may order further
hearing in a claim when it appears that the record has not been
sufficiently developed to permit a just resclution of any
issue. Any further _hearing so ordered by the cemmigsiener

director shall be limited to only those matters s¢o referred by

the cemmicciener for further hearing and shall constitute goed
cause for extension of time limitations set out in paragraphs
2.11.2 and 2.11.3.

2.7.5. Hearings before Occupational Pneumoconicsis

Board -- The provisions of subsection 2.7 shall be subject to

other provisions of this rule governing hearings before the
occupational pneumoconiocsis board. . ___ . _

2.8. Discovery.

tay 2.8.1. Exchange of evidence priocr to hearing. --
Any party desiring to submit the report of an expert or any
other document shall do so by delivering such report or
document to the coemmisziener director by mail with copies to
opposing <¢ounsel or unrepresented parties msS- seen- ag- €an
reasonably-be-accomplished within 30 days following receipt of
such report or document. Items not susceptible of reproduction
or copyving shall be brought to the attenticn of all other
parties, and reascnable inspection of such shall be permitted
prior to hearing.

{b} 2.8.2.,  Witnesses. =-- All parties shall notify
each other, and the eemm&ss&ener dlrector, of the names and

introduces. Names _ of Witnesses shall be prov1ded as soon as

reasonably possible, insefar- as- sueh- are- Hnewn- er¥- ean- be

13
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reagsenably- ageertained- or- antieipated- but In no event later
i0) days prior to the date of hearing at which said
witness' testimony is to be introduced.

{ey 2.8.3. Failure to comply. ---Shall a party fail
to comply with the . the disclosure requlrements of thege rules, the
commissiener; the director or the trial examiner may take one

or more of the following actions:

£1) a. Order the party to supply the material
required by this section;

t2} b. Grant a continuance if good cause is
shown; or : . - .

£33} ¢. _ Prohikit a Aparty from introducing
evidence or testimony if the eemmissiener; director or the
trial examiner finds +that the failure teo disclose was
intentional or without good cause.

{d} 2.8.4. Interrogatories e parties by agreement.

€3y a. Written interrogatories may be utilized
only upon agreement of <the partles _except as provided in
section 2.8.5. mPerm1551on of the ecemmigsienex director shall

not be prereguisite to the serving of interrogatories; hewevex;
. _Copies of all interrogatories served and all answers thereto
shall be filed with the eommissiener director.

{2} b. Each party shall be limited to a maximum
of fifty (50) written interrogatories, including any and all
subparts, initial, or follow-up interrogatories.

£3) ¢. Each interrogatory shall consist of a
single question, and shall be answered separately and fully in
writing under ocath, unless it 1is objected to, in which event
the reasons for objection shall be stated in lieu of an answver.
The party upon whom the interrogatories have been served shall
serve a copy of the answers within thirty (30} days after
service of the interrogatories. The ecommissiener director may
allow a shorter or_ longer time for service of such answer or

objection for goeod cause shown.

d. Responses to interrogatories may be filed as

evidence or may ke used as the foundation for stipulations
between the parties.

2.8.5. Mandatory interrogatories.

a. The commissioner or the director may develop
interrogatories for use in occupational pneumoconiosgis claims.,

Such 1nterrogator1és shall be used sclely foi the discovery of

14
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evidence from_ the claimant regarding prior medical history or

axposure hlstory relevant to the occupatlonal pheumcconiosis at

issue. Said interrogatories shall be served upon the

claimant's counsel and verified responses shall be filed with

the opposing_party and with the d“rector within thirtv (30)

days of receipt thereof. Claimants not represented by counsel

shall not be recquired to file responses to';nterrogatorles

Once developed and utilized, in the event that a claimant fails

to respond w1th1n the £oregd;nq __tlme 11m1t to such
1nterrogator1es, any other_partv shall be entltled to take the

testimony of thg__g;giggnt by evidentiary deposition or at
hearing regarding the issues_ covered by the 1nterrogator1es and
anv examination before the occupatlonal pneumocon1051s board

shall be postponed until such testlmonv can be obtalned

b. Responses to the aforesald interrogatories
shall be filed as evidence in the claim, in lieu of testimonv.

The claimant shall not be permitted to testlfy'regardlng the
issues addressedgﬁb said interrogatories, unless the part

seeking to examine or cross examline the clalmant reqardlng said

issues can show clear gogd cause for the admzssmon of such

testimony. Mere desire to corroboﬁaﬁe or verify the matters'

stated in the regpecnses to_  the 1nterrqgator1es shall not

constitute good cause for the adm1551on of sald testlmonv

2.9. Production of witnesses and evidence.

f8y 2.9.1. Right to witnesses. -- FEach party is
entitled to compel the attendance of any witness whose
testimony may be relevant and material_at a hearing or an
evidentiary deposition, except a party is not entitled to the
presence of a witness othér than a party who "is deémed
unavailable within the meaning of this subgection. A witness
shall be deemed unavailable in, but not limited to, the

following situations.

{3} a. The witness is not subject to compulsory
process in West Virginia by reason of non-residence within, or
prolonged absence from, the State of West Vlrglnla, unless that
witness is the c¢laimant or the employer.

t2% k. The witness refuses to testify despite
an order to do so. : N ..

{3} ¢. The witness claims by sworn affidavit a
lack of memory of the subject matter.

{4y 4. The witness is unable to be present or

to testify at the hearing because of then existing existent
physical or.mental illness or infirmity.

15
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€8} 2. The witness is absent from the hearing
and the reguesting party is not at fault, could not have
prevented the unavaillability, and demonstrates that all
reasonable measuresg to.secure the presence of the witness have
been taken, including the timely regquest for and service of a
subpoena, as set forth in Seetien--2-9¢{b}{2} subparagraph
2.9.2.b.

by 2.9.2. Procedures for production of witnesges
and evidence.

£3} a. Subpoena. -- The pregence of a witness
or production of evidence may be obtained by the issuance of a
subpoena or subpoena duces tecum by the commissicner. A

regquest for a subpoena must be made in writing to the director
as soon as reasonably possible prior to a hearing, and in no
event later than 20 dayvs prior to the hearing date. A subpoena

for a physician shall also include a subpo®ha duces tecum for
the treatment records and notes pertalnlng to the claimant.

£2y b. Service. -- It shall be the
responsibility of the party requesting the issuance of a
subpoena to serve the subpcena on a witness by personal service
or by c¢ertified mail.

£33 ¢. Witness fees.

Ay A. General. -- The party requesting
issuance of a subpoena for a witness shall pay the attendance
feas and mileage provided for witnesses in civil cases iIn
circuit court. Such fees may be paid in advance upon a timely
request by the witness. When the subpoena was issued on behalf
of the commissioner, .such advance shall not be required.

{B) B. E=rpert Witness Fees. -- The party
who Introduces the repeort of an eXpert witness shall be
responsible for payment of the appearance fee of such witness,
except that the commissicner shall ke respeonsible for payment
of a witness fee when the claim has not been rejected and the
withess is:

£ty (a). An authorized treating
physician--; or _ L - o

£33y (b). A physician engaged by the
commissioners; or o R o ,

£33y (¢). An authorized consulting
physician acting wupon referral £rom an authorized treating
physician. :

16
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fey 2.9.3. .Exclusion of evidence. -- Upon the
failure or refusal of a properly subpoenaed witness to appear,
produce requésted evidence or testify iIn response to a
subpoena, the trial examiner or %he-cemmisSiener director may
exclude any statement, record or report rendered by that
witness from the record of litigaticen. A moticon teo exclude
such evidence shall be made in writing or, if at hearing or

deposition, on the record, by the party seeking exclusion of

the evidence. If no such motion is flledL_ggg ev1dence shall
be admztted afhd remain part of the record in the clalm

tdy 2.9.4. @ Alternatives to_ testimony and other
evidence. T e -

£3y a. The trial examiner_or director and the
commissioner may recelve and consider, subject to objection and
the right of cross-examination by an opposing party:

£AY A. _Sworn statements or affidavits;

{8} B. Prior testimony under cath;

{3 C. Stipulations of fact or expected
testimony; and -

+{B3 D. Deposgitions and interrcgatories

€2} b. The trial examiner or director and the

commissioner may receive and consider. Jin lieu of evidence which
is unavailable: . S

£{A} A, Tesgtimony describing the evidence;

{83 B. _ An authenticated copy, photeograph
or reproduction of the unavailable evidence; or

€} C. A stipulation of fact or expected
testimony concerning such unavallable evidence.

{e} 2.2.5. Examinations and evaluations.

£33} a. Right to Examination and Evaluation.

A.  All parties _are entitled to a
reasonable number of relevant medical examinations or
vocational ewvaluations. A reasonable number of examinations or

evaluations sghall be no more than twe (2) per specialty or
discipline inveolved; provided, however, that upon written
reguest a party may be granted the right teo further
examinations or evaluations upon a showling of necessity;
provided further, that in occupational phéumoconiogis c¢laims
blood gas studies shall only be performed at the recuest of the
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emplover after a written regquest pursuant to part 2.9.5.a.B,

and such reguest shall only be granted if the claimant has had

such studies performed and the number of gtidies performed at

the reguest of the emplover shel} not exceed the number of

studies performed by the clalmant s phv51clan'or at the request
of the claimant’'s physician.

B. A written request must for further
examinations or evaluations shall Dbe served upon all other

parties and filed with the commissiener director. The request
shall <set forth with specificity the reasons why such
additional examination or evaluation is necessary. All other
parties shall have fifteen (15) days after the date of service
of said reguest to file a written response. No hearlng gshall
be held upon said reguest, and the ecemmiassienerls ruling
thereon shall be interlocutory. The director shall rule upcn
gaid recquest within sixty (60) days from the date the reguest
is filed. - -

c. Except as provided in this secticn,
emplovers shall not be required to file a written request for
authorization to the commissioner in order to refer the

claimant to the first two examinations or evaluations per

specialty or discipline which may be obtained as a matter of
right pursuant to subparagraph 2.9.5.a; provided, that if the

emplover does not seek written authorization, said examinaticns

or evaluations shall be scheduled at a reasonakble time and

within a 100 mile radius of the claimant's residence. The

claimant shall appear for any examination or evaluation
scheduled pursuant to this paragraph unless he or she provides
notification stating reasons for failure to so appear to the
opposing party or parties and to the director. Whenever
possible, such notification shall be in wrltlng and shall bke

provided prior te the date of the examination.

D. Reports or results of any examination
or evaluation obtained pursuant to this paragraph shall be
filed with the director. and with all opposing parties within

thirty (30) davs of receipt by the party arranging said

examination or evaluation. Results of testing performed at the
occupational pneumoconiosis board facility shall be
automatically forwarded to the dlrector _for 1nclu51on in the

claim file.

E. All costs aggociated with obtaining

arranging said examinaticn or evaluatiocn. Said costs shall

include, but not be limited to, medical fees for examination,
tests and reports, claimant's lost wages and costs associated
with travel to and from sald examination.

18
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{23 b. Prompt exchange of reports. -- Reports
of examination and evaluation whieh--a--party--intends--%e
intreduce- inte-evidenee shall be promptly exchanged among the
parties, and submitted to the ecemmissiener director without
waiting for a hearing.

€2y ¢. Admission of reports. -- Upon receipt by
the commigsiener directer, all reports will become a part of
the record, .subject to objection and the right of
cross-examination. oo _

{4} d. Reguests for cross-exXamination. -- A
request for cross-examination shall be made préempitiy in writing
to the eemmissiener director within thirty (30) davs of receipt
of said reports.

£y e. Production of expert witness for
crogss—examination. -- When cross-examination of a reporting
expert is properly reqguested, it shall be the responsibility of
the party offering the report to procure the appearance of the
witness for crogs—-examination. The direct and
crogs-examination of any expert witness shall be completed in
one day_ and may be completed by evidentiary depcsition as
provided in subsection Z.14.

{63y £. Submission without hearing. -- Following
the submissicn of reports, in the absence of a need for hearing
the parties shall promptly submlt the clalm by mall Wlth notice
to all opposing parties.

2.9.6. In view of the difficulty in arranging for
testimony by expert witnesses at _hearings, parties are

encouraged to obtain the testimony of experts by evidentiary

deposition or by wrltten 1nterrogator1es._ The party seeking

the testimony shall ensure that the transcripts of the
deposition or the responses to the interrogatcries are filed

with the director before the expiration of the applicable time
limits set out in paragraph 2.11.2 of this rule. In the event
that -an  eXxpert witness refuses to cooperate to provide
testimonvy at hearing or by depecsition or interrogatory, the

trial examiner or the director may, based upon the totality of

the circumstances, either continue the matter for a limited and
specified period of time beyond the applicable time limits, if
necessary, to allow for the admission of the testimony or may

exclude the evidence pursuant to paraqréph 2. 9 3.

2.10. Stipulations.

fay 2.10.1. General. -Partles shall be encouraged
by trial examiners and the dlrector to_eéenter into stipulations

for the purpose of expediting procedures in a claim. A written
stipulation, or an oral stipulation on the record, may be
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accepted as a substitute for _evidence. A stipulation may
relate to a question of fact, the contents of a document, or
the expected .testimony of a witness. Parties may also

stipulate to admission of relevant testlmonv whlch was obtained
in another rotest or claim._ __ . _ .

3y 2.10.2.  Reguirements. -- Before accepting a
stipulation the eemmissienmer trial examiner or director must be
satisfied that: . S L

£33y a. The stipulation does not amount to a
negotiated settlement between the parties;

{23 b. The stipulation is relevant to an issue

in litigation;

£33y c. _The stipulation is written or stated in
clean and unambiguous terms;

43y 4. A factual basis exists for the

stlpulatlon which shall be <thoroughly set forth upon the
record or in the preamble section of a written stipulation; and

€€y e. .  _All parties to the stipulation shall
indicate in writing, or orally on the record, that they
understand and agree to the stipulation.

fe} 2.310.3. Withdrawal. ~--_  Withdrawal from a
stipulation shall be in writing and filed with the cemmissienesr
director with notice to ..all opposing parties. Notice of

withdrawal of a stipulation must be filed prior to_ the date a
matter is submltted for final decigicn.

£y 2.10.4, Effect o0f stipulation. ~-- Unless
properly withdrawn, a stipulation of fact that has been
accepted 1is Dbinding upon the parties and may not be
contradicted by the parties. The contents of a stipulation of
expected testimony or of a document's contents may be attacked,
contradicted, or explained in the same way as if the witness
had actually so testified or the document had been actually
admitted. - The fact that the parties so stipulated does not
admit the truth of the indicated <testimony or a document's
contents, unless the stipulation is one of fact, nor does a
stipulation add anything to the evidentiary mnature of the
testimony or document.

2.11. Seheduling-of Hearings; Limitations for submission;
Extensions.

fay 2.11.1. First hearing. ---_The first hearing
shall be scheduled in accordance with West Virginia Code,
§23-5-1, and seetien subsection 2.6 of thesé-ruies this rule,
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unless  the party filing objection to the commissioner's

decision, pursuant to paragraph 2.3.2, has not regquested that

an initial hearing be held. _Whenever possible the introductiocn
of evidence shall be compléted at the first hearing and the
claim shall be submitted for decision. Altheugh-a-eeontinuance
ef- the- firgt- hearing- mavy-be- granted,; - the-parties-may-use- tkhe
£irgt- hearing- ag- a- vehiecle- eof- diseevery- to- azd- iIn--case
preparatiens- alsey— the- commissienery The trial examiner cor

director may order_ that the initial hearing proceed for the

purpose of addressSing evidentiary matters, simplification of
issues, consolidation of related claims, and _such other matters

as may aid in the disposition of the case.

{b& 2.11.2. leltatlons -— When the first hearing
scheduled in a claim is continued or has been waived, there
shall be neo limit upon the number of hearings held subsequent
thereto, provided however, that the ebjeeting-party-er-parties
skhall-kave-completed-the-pregentation-of-evidence-no-tater-than
ene-{i}-vear-£from-the-date-of-neknoewledgement-ef-the-objeection~
Subsecuent-to-the-cempietion-of-the-presentatien-eof-evidenece-by
the-ebjecting-party-er-parties;-the-defending-party-or-partiesn
shali-have- cempleted- the-presgentation- ef- rébuttal-evidence-ne

later- than- ene- {1}-year—-therenfier-—-- Upen-written- applicntieon
of~- cne- e¥r- beth- ef- the- partiess- gcetfing- ferth- goed- €ause
therein-—- the-- commigsioner-- may-- extend---the-- perieod-- feor

presentatien-of-evidencer time limitations set out in thig rule
shall govern the submissicn cof an issue for final decision.

a. Time Limitations Governing Protests., --
Except as provided in paragraphg 2.11.2.c, 2.1i.2.4, 2.11.2.e,
2.11.2.£, the fq}}9w1ng time limitations shall apply to the
litigation of claims. The objecting party or parties shall
have completed the presentatmon of evidence no later than one
(1) year from the date of acknowiedgement cf the okjection.
Subseguent to the completion of the presentatiocon of evidence by
the cbjecting prarty or parties, the defending party or parties
shall have completed the presentation of rébuttal evidence no
later than one (1) year thereafter. Upon written application
of one ¢ér both of the parties, setting forth good cause

therein, the commissiener dlrector may extend the pericd for

presentation of evidence.

b. No evidence opreviously admitted will be

excluded based upon the operation of any llmltatlon contalned
in thig rule.

c. Protests in Litigation Qver Two Years

A. For all protests which have been in
litigation at the time of the effective date of this rule for
more than two (2) vears from the acknowledgement of protest, in
contravention of the time limitatjions contained in subparagraph
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2.11.2.a, the parties shall be given an initial additional six

months _from the effedtive date of this rule to present

evidence. This extension of time shall be effective only for

those protests whose time for submission of evidence has been

exceeded at the time of the effective date of _this rule.

B. This initial eXtension for Ihe
submission of evidence provided for herein _shall run
concurrently for both parties. Under this gr0v151on _for a

window for the presentation of evidence, the presentation of
evidence need not be presented first by the Drotestlng partv

C. After the c¢lose of the initial six
month period, either party mayvy have a maximum o¢f fthree
additional months for the submission of any _rebuttal evidence.

No new__issue or new type of expert evidence may be submltted

during this period, which is reserved exclusively for the
introduction of k&buttal evidence.

D. At the conclusgsion of the nine month

period, each such claim shall be submitted teoc the director for

entry of a final commissioner's order. Any claim may be

submitted eror to the exhaustion of the nlne'monthAggglod

4. Protests in litigation less than two veaxrs
but more than one vyear.

A, For protests which have bkeen in
litigation, as of the effective date of this rule, less than

two  (2) vears _but more than one (i) vyear from the
acknowledgement of protest, the parties shall ke given two

years from the ackngylggggggnt of protest for the submission of
all evidence, as 15 get cut in subparagraph 2.11.2.a of this

rule, oxr the parties shall be allowed the time period set out

in subparagraph 2.11.2.c of this rule, vhichever is greater,

for the introduction of evidence. This extensiocn of time shall

be effective only for those protests whose time for submissicn

of evidence has exceeded cne vear but is less _than two years at

the time of the effective date of this rule. _

B. The remaining time for the submissicn

of evidence provided for herein shall run concurrently for both

partles and evidence on any issue or from any tvpe of expert

ay be introduced by either party; except that, the final three
months for the submission of evidence shall be used for the
purposes of rebuttal evidence only and no new issue or new tvpe

of expert evidence may be introduced. Under this provision for

a window for the presentation of evidence, evidence need not be
presented first by the protesting party.

c. At the conclusion of the additional
time period provided for in part A ¢f this subparagraph, each
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such protest shall be submitted to the director for a final

commissioner's decision. Any clalm may be submltted prior to

the exhaustion of the additional time period.

e. Protests in litigation less than one vear.
-— For protests that have been in litigation, as of the

effective date of this rule,  for less than one vyear from the

acknowledgement of protest, the time limitations set out in

subparagraph 2.11. 2.a of this rule shall be strictly enforced.

The remaining time for the submission of evidence provided for

herein shall run concurrently for both partles and ‘evidence on
izsue or from an t e of enp ert. may be 1ntroduced. b

either party; excépu that, the flnal three months fpr the

submission of evidence Shall _be used for the purposes of

rebuttal evidence onlv and ng new issUe or new type of expert

evidence mayv be introduced. Under this prov“31on for a w1ndow

for _the preserntation of evidence, evidence' need not be

presented first by the Erotestlng party. N

f. Protests filed on or after _prll i, 1990, ~--

The following time limits shall apply to protests acknowledged
on _or after April 1: 1990.

A, For compensability issues involving the
pavment of temporary total disability benefits including issues

involving reopenlng or modification of temporary tctal

disability benefits, the obijecting party o EaQEiggngga;} have

completed the presentation of evidence no later than six months
from the date of _acknowledgement of the objection. The
defending party may submit evidence concurrently or may have an

additional %two months for the presentation of rebuttal
evidence.

B. For non-medical occupational
pneumoconiosis orders, the objecting party or parties shall

have completed the presentation of evidence no later than six

months from the date of acknowledgement of the objection. The

defending party may submit evidence concurrently or may have an
additional two months for the presentation of rebuttal
evidence.

C. In all other matfers, the provisions of
subparagraph 2.11.2.a shall apply.

q. The trial examiner, the director, or the
commissioner shall ensure that the foregoing time limitations

shall not be exceeded. A protest shall be deemed submitted at

the time the parties jeointly notify the trlal examlner or the

director that thev are prepared to submit it; or, at the time

the party entitled to submit rebuttal evidence waives the right

to do so and provides notification that said party is prepared
to submit the matter; or, at the time that the applicable time
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limit has expired unless a motion for eXxtension of time has

been made, either orally at hearing to the trial examiner or in

writing and flled,wzth the - dlrectov and served upon all Dartles

and thelr’counsel as provided for bv subparaqiaph 2 11 4 a.

2.11.3., . Submission of evidence:; Right of

cross-examination. -- Submigsion of evidence shall alwavs be

subject to the right of the'opp051ng partﬁ to cross-examine anvy

expert or Iay witness. Medical reports and other documentary

evidence must be filed with the director and provided to the
opposing party at least sixty (60) days prior to the expiration
of the applicable time limit governing submisgion of the claim
to ive the o 3 party the o ortunlty “to_cross-examine.

Evidence submitted late which results in_the inability of

opposing counsel to cross-examine shall be subject te a motion

to strike such evidence from consideration., __Such evidence
shall not, however, later "be the basis for any._ pet:.tlon to

reopen based upon evidence not previously considered.

2.11.4. Extengions for Good Cause.

a. After conclusion of the applicable time

limit, additional evidence will not be accépted and the claim

will be deemed submitted for final determination unless a

written motion is submitted to the hearing examiner or %o “the
director stating with particularity the reasons that party
seeks an extension of time. Extensions shall only be granted
for good cause and good cause must be specifically stated.
Motions for extension of time must be submitted prior to the
expiration of the time llmlt unless good cause for delav can be

shown. -

b. Good cause for eXtension of time will be

strictly construed. The following shall'hOt"COnstltute good

cause for exten51on of the time llmlts set out 1n thls rule:

A A desire to obtain additicnal medical

evaluations 1f two medical evaluatlons have been. prev;ouslv

introduced by the barty maklng the motlon,__

B. A desire to_obtain additional medical

evaluations when there have been less 'than. two evaluatlons

previocusly introduced by the partv maklng the motlon, unless

there is a clear and substantial showing that such evaluatlons

could neot have been obtained within the tlme_llmlts 1mposed by
thisg rule:

C. A desire to obtain additional evidence
unless there is a clear and substantial show1nq that such

evidence could not have been obtalned_Wlthln the tlme llmltS

imposed by this rule; or
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D. A desire to obtain additional expert
testimony uniess there is a clear and substantial showing that
thizs testimony is essential to the development of the protest

and could not have been obtained at hearing or bv dep051tlon

within the time limits imposed by this rule.

C. The fellowing shall cohnstitute good cause
for extension of the time limits set out in paragraph 2.11.2 of

this rule: administrative failure on__the part of the

commissioner or director to docket a matter in a timely manner

after a _timely recuest for hearing was made or other

demonstrated administrative action or inaction whlch prevented
a party from presenting necessary evidence.

d. Rulings on motion for sitension of time by
trial examiner. -- If a motion foi  eXténsion of time

llmltat;ons for_ the introduction of evidence is made to the

trial examiner at hearing, the trial examiner shall evaluate

the motion, determine whether good cause has been shown for the

extension of time, and shall rule upon said motion forthwith.
The trial examiner shall then set a gpecific time limit for the

submission . of such additional evidence, whether it be

documentary or testamentary in nature. Said extension shall
not exceed sgixty (60) days unless the party requesting the

extension makes a specific showing regarding the need for an
extension greater than sixty (60) days.

e. Rulings on motion for eXtensicon of time by
director. -- Any written motion for eéXtension of time
limitations for the introduction of evidence shall be made %o

the director, who shall evaluate the motion, determine whether
good cause has been shown for the extension of time, and shall

rule upon said motion within fifteen (15) dayvs of receipt of

said motion. The director shall set a specific time limit for
the submission of any additional evidence, whether it be
documentary or testamentary in nature. Said extension shall

not exceed sixty (60) days unless the party reguesting the

extenszon makes a spe01£lc showing regarding the need for an

£f. In no event will an extension of time for

presentation of evidence »e dgranted 'whlch falls to set a
specific time limitation on said exten51on

2.12. Continuances.

fey 2.12.1. General -—_ Continuances, other than
those upon the commissioner's own motion, shall be granted only
upcn agreement of the parties, or at the reguest of edither
party only for good <cause shown. Whenever possible,

continuances shall be requested in advance of any hearing and
the opposing party shall be netified of the requegt. Failure

25
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te notify the oppesing party of any request for continuance in

advance of hearing may result in the admission of ev1dénce'at

the hearing. No_ _centinuances shall be__granted in matters

invelving objection to _the occupational  pneumoconiosis

non-medical ruling when such continuance is scught sclely for

the purpose of reviewing medical ev1dence, unless Sald evzdence

is relevant to the non- med“cal issues in fEe clalm

tby 2.12.2. LCriteria; strictly construed. =~- The
criteria for good cause shall be strictly construed to prevent
unnecessary delay Iin the resoclution of claims. Criteria cannct
be established covering the elements of evé@ry possible ground
for continuande cceonstituting good c¢auge; Howsver, each such
mection shall ke considered with regard to the circumstances and
facts o©f each case, and by appllcatzon of general crlterla, as
follows: '

£33 a. The party must act in good faith, and
not merely for the purpose of delay;

£2y b. The party must have acted with due
diligence regpecting the ,reason for which continuance is
sought; - - T T s S

£33 [ There must be established the
probability that something material, relevant, and necessary,
not able to be obtained otherwise, will be obtained by the
continuance; and

t43 4. It must appear that a party will be
deprived of due process 1f the motion is not granted.

te}--Where-the-parties-have-cemplieted-presentaticn-of
evidenee- reiatind-- te- an- ebjeetien- te--the- findings- of- £he
Dgeupational-Prneumeconieosis-Board;-and-the-elaimant-indicates-a
desire-teo-develop-evidence-ef-éntitlenent-te-a-permanent-total
disabitity- award- payablie- frem- the- second- injury- reserve-- the
etaim~ shall- be- eontinued- and- seheduled- £for- hearing- upen- an
injury- deekets- subjeet—.%e~ the- previgiong- ef- Seetien- 2:11s
except- that- the- time- limitations- fer- Presentation- ef- evidenee
therein- shall- comrmenge- ¥xunning- from- £he-date- such- continuance
ig- granted- as- oppesed- te- the- date- of- acknewiedgemeart- of
ekjeetion~

2.13. Motions; objections; and communications.
a3} 2.13.1. _ General. ~-- A copy of all

correspondence, motions, objectlons, or other writings to the
commissioner or . to the director regardlng any issue in
litigation shall be provided %o all opposing parties, as
provided in paragraph 2.3.5.
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fkey 2.13.2. In advance o¢f hearing. -- Except as
otherwise provided in this rule, Agll motions shall be made in
writing in advance of the hea hearing, insofar as grounds for such
are Then  known, or can be reasonably ascertained or
anticipated. .The motion shall clearly set forth all grounds,
facts, and authorities in support of the motion_and shall be
filed with the directoer. Any response by an opposing party
shall be filed in writing with the cemmissiener director within
fifteen (15) days of reeeipt service of the motion, and shall
get forth all matters in opposition to the motion.

fe} 2.13.3. During Hearing. -- A motion may be made
on the record, orally or in writing. The motion shall clearly
set forth all grounds, facts and authorities in support of the
moticen. The oppeosing party, if present, shall have the right
to set forth matters in opposition to such meotion on the
reccord. The absence of a party shall not be grounds for a
delay in ruling upon any motion, nor grounds for
reconsideration of any ruling made, absent a written motion for
reconsideration and an affirmative showing of good cause for
such ncnappearance by the moving party.

€dy 2.13.4. Action Upon Motions.

27 2. Deferred ruling. -- The eormmissiener

director or trial examiner may, as deeméd approprlate, defer
ruling upon a motion until such time as all evidence to be
presented by the parties has been received and the case

submitted for final decision.

£2}+ b. Continuances for ruling of a motion. --
The commissioner director before hearing, or the trial examiner
at hearing, may continue a case set for hearing in order to
investigate and rule upen a motion. Rulings on all motions
shall be made within 30 days of receipt of response to such
moticn.

£33y ¢. _ Character of rulings. --- All rulings
upen motions by the commissiener director or trial examiner
shall be interlocutory.

2.14. Evidentiary Depositions.

{a)-- General--- Altheugh- the- hearing- proecess- is- for
the-purpese-eof-the-development-eof-evidence-and- should-be-used

to-the-maximum-extent-pessible;-depegitions-may-be-ebtained-and

used- for- evidentiary- pukpegess-- Evidentinry- ebjections-may-be
made- en-~ the- record-during- ary- depesitien- ex- at- the- time- the
depes&%ieﬂr ig- effered- inte- evidence----Depeositions- shaii- be

conducted- in- aceordancge-with- Section-2-7;- éxgept-that-a-trial
examiner-need-net-be-prezents -
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ftb}-— By- the- ¢ommissisner- ok- by- reguest-ecf- a-party~
FThe- commisgioner- may- £ake-~ the- deposttien—- ef- any- withnesg--- A
party-eor-parties-may-be-permitited-to-take-the-depegition-of-a
wWithess;- within- e¥r— witheut- the- State- ef- West- Virginia;- upen
written-regquegt- te the eemm&ss&ener——-A reques% fer depes&tieﬂ
shall-centains B

£{313-- The- name- and- addresg- ef- £he- pergsen- where
depesition- ig- recouegteds;- ory— £~ the- name- ef- the- pergen- i3
uanknewn;-—a-degceription-ef-the-office-or-position-~of-the~-persens

£{23-- A-prief-statement-ef-the-matiergs-en-whieh
the-persen-is-te-be-cHaminedr-and :

{3}--A-brief-sktatement-of-the-reagens-£for-taking
the-depesittion-in-tieu-of-testimony-at-a-hearing-

Fhe--taking--ef--a--depesition--ghali--be--upor
repgenable- notice- te- the- depenent- and- all- parties- and- their
ceunsel- of- ¥egordr--—Notice- shail- be- in- Writings;- and- skazz
centain-the-dater-time-and-place-cf-the-depésition;-ag-weil-as
the- name- and- address- ef- each- parseon- te- be- depesed---- An
ekbjeetion-to- a- reguest- for-the-taking-eof-a-deéposition-must-pe
filed-in-writiBg-with-the-commigsicner-wikthin-£ifktecen-{iby-days
ef--regeipt--of--the--reguest--fer--depegitien--served--by--the
reguesting-party--—-The-gosi-ef~eceurt-reporter-serviees-shalli-be
bexne- by- the- coepmisgionexs--— The- gosE- of- witnress- feeg- and
expenses- ghall- be- borne- by- the- vespeetive- propenents—eof- the
withnezgs-ags-provided-in-Beetien-2-9{k}-{33<

{ey--Depesition-without-regquest-teo-commnissieoner

£23-~ Taking- depesitionr-—-Parties- may- agree- e
take—- a- depesitien;- dUporn- preper- and- reasenable- netiger- as
previded- by- law- for- l1ike- depesitiens- in- the- eireuit- gourty
withent-the-prior-approvai-of-the-commissiener---In-sdch-gagess
the-parties-shall-bear-ati-ascocciated-costar-as-they-may-agree-

{33--YUger--Use-of-any-depegitien-se-taken-sghail
ba-zubject-teo-objection-as-in-eireuit-ceurt---The-commigsioner
may-deny- the- admissien-of- sueh-depegition-inte-evidenee-31£-3t
appeara- that- the-depesgsitien-was-taken-at- sueh-place- and-under
sueh-eireumstanees-as~ impesed an- undue burden-er-hardship-upon
the-oppesite-parEys - -

{d)---Telephone- Depegitieongr--—-By- agreement- ef- the
partiegr~depesitions-may-be-tpkern-by-telephone-conference-gaii
in-tike-manner-ag-if-taken-in-pergsen;-in-aceerdanece-with-thesge
ruless-- Costs- ineurred- in- the- taking- of- telephone-depositiens
shatl- be-berne- ag- approprinte- under- sub-seetionsg- {bi-eo¥r- {e}-
abeves .
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2.14.1. General. -- Depcsiticons may be obtained and
used for evidentiar Ses or _Depositions shall be

conducted in accordance with the provlslons of subeectlon 2.7,
except that a trial examiner need ‘not be present

2.14.2. Depositions by a party.

a. Depositicns may be obtained from any lay or

expert witness by agreement between the parties and shall be
encouraged for the purpose of expediting the litigation of

claims except __as provided elsewhere _in this rule.  No

authorization shall be regquired for evidentiary depositions

conducted pursuant_to an agreement between the parties, The

party seeking said depeo sition shail flle a ‘notice of the

deposition with the dlrector, who shall cause 1t to be made a

Eart o __.——f the record'— — e ITIIL DT Do T SSTImIInIT T - - LTl o e

k. The members of the ocogupational
pneumoconiosis board shall not be subject to deposition. The

testimony of the members of saild boa;d shall be taken
exclusively at the hearings of said board.

c. Iin the event that agreement from the
opposing party cannot ke obtained, the party seeking the

deposition may request authorization for the taking of said

deposition by filing a motion with the director which shall be

congidered pursuant to subsectlon_wgnlS A motion for

deposition shall set out with _specificity the following
information:

A. The name &anid address of the person
whogse deposition is requested, or, if the name of the person is

unknown, a descflptlon of the office or position of the person,

B. A statement of the matiters on which the
person is to be examined;

C. A statement as to whether the testimony
or evidence is necessary to the development of the matter and
whether said testimony or evidence can be otherwise obtained
within the time limits set ocut in paraqraph 2 11. 2 of this

rule. - L o

2.14.3. _Depositions by the commisgsioner. -- The

commissioner may take the deposition of any witness.

2.14.4. Notice. -- The taking of a deposition shall
be upon reasonable notice to the deponent and all parties and
their counsel of record, and in no event shall depositions be

taken with less than twenty (20) days notice unless agreed to
by the opposing party. Whether taken by agreement of the

parties, with authorization by the director, or by the
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commissioner, notice shall be made in writing and shall contain

the date, time and place of the deposition, as well as the name

and address of each person to be deposed. Parties may, upon
making appropriate arrangement with the director, utilize
hearing rooms of the Workers' Compensation Fund for the taking
of evidentiary depositions.

2.14.5. Cbiections. —- Objections to the relevance
or materiality of evidence shall be made on the record during
any depogition. Evidentiary objections may alsc be made,

provided that the proceedlngs under thls rule do not requ1re
strict application of the rules of evidence. Objections to
testimony will be c¢ongidered when the record of the claim is
reviewed after sgsubmission for a final décigion. To ocbtain
review of the obijections prior to submission, the party seeking
such review may file a moticon which szshall ke considered
pursuant to subsection 2.13 ¢of this rule.

2.14.6. Telephone Depositions. -= Telephone
depositions may be taken by telephone conference call in like
manner as if taken in person, in accordance with these rules.
Telephone depositions mav be taken by agreement of the parties
or upon motion to the dlrector which sets out the reason a
telephone deposition is sought. Costs incurred in the taking
of telephone depcsitions shall be borne as provided under

paragraphs 2.14.8 and 2.14.9, below.

2.14.7. Subpoenas. -- Subpcenas for evidentiary
depositions may be obtained in the same manter as for hearings,
pursuant tec paragraph 2.9.2 of thig rule,

2.14.8. Witnesg Fees. —— The commissioner shall pav
the reasonable cost of any witness feeg for evidentiary
depcositions where such depositions are used in lieu of
testimony at hearing, in acceordance with subparagraph 2.2.2.c

of this rule, provided that the commissioner may establish a

maximum fee schedule for the payment of expert witness based .

upen either a maximum hourly rate or updn a maximum total
payvment per deposition.

2.14.9. Costs. --— The commissicner shall pay
reasonable courkt reporting costs associated with the taking of
evidentiary depdsitions where such depeositions are used in lieu
of testimony at hearing, provided that the commissioner shall
egtablish a maximum schedule of fees to be paid for said costs.
Said fee schedule shall be based upon the court reporting costs
associated with the recording and transcription of testimony at
hearing. The commissioner may require parties to utilize court
reporting services for dep051tlons which are utilized by the
commissioner for hearings, if such requireménht would not unduly
delay the taking of testimony and would contain costs

associated with the taking of such depcsitions.
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2.314.10. The party taking any depcositicon shall be
responsible for the filing of the transcript with the director

within twenty (20) days of receipt thereof.

B T T -

2.14.11. Use. -- Use of any deposition so taken
shall be subject to objecticen as in ecircuit court, provided

however that the rules of evidence shall not be' strictly
applied to the admission of testimony. The transcript shall be

made a part of the record, subject to any written 6b1ectlon to

its admission. The director or the commissioner _may denv the

admission of such deposition into evidence if it appears that
the deposition was taken at such place and under such
circumstances as to impose an undue burden or hardship upon the

opposing party.

2.15. Non-appearance of party.

fay 2.15.1_ General. -- Absent proper service of
subpoena, no party is requlred to appear at a hearing, except
that it shall be the responsibility of .an ckjecting party to
prosecute their objection. The ncon-appearance of a party shall
not prevent an appearing party from presentlng evidence at a
hearing.

tky 2.15.2. Action when a party does not appear

£33 a. Obhjecting party. =-- -If an objecting
party does not appear at a hearing to prosecute objectlon, then
upoen the motion ¢f an oppesing party, or upon the direction of
the trial examiner, the objection may be dismissed for failure
to prosecute, _or the claim may be submitted for decision upon
the existing record prOV1ded before such action shall beccme
final, the nonappearing party shall be given written notice
that they have fifteen (15) days within which to show good
cause to the commissiocner in writing why such action should not
become final. : N L

{23 b. Non-objecting party.

€A% A. A subpeena requliring the presence
of a non-objecting party at a hearing for crosgs-examination
gshall provide that such party's failure to appear, absent a
showing o©¢£f good cause, will _result 1n one of more of the
following actions: o T T T -

3y (a). Suspension of termination of
the payment of benefits;; : -

£{23 (b). Submission of the claim for
final determination upoh the existing récotrds;
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£23 {(¢). A determination that an
overpayment of benefits has occurred which Hday be recovered as
permitted by lawr; or . , - L .

£43y (d}. When personal service of a
subpoena has been cbtained, institution of attachment
proceedings as for déntempt 1in ¢ircuit court.

£By B.  Upon failure of a non-objecting
subpeoenaed party to appear, the director shall dive written
notice to such party that they have fifteen (15) days within
which to show good cause to the director in writing why one or
mere of the aforementioned sanctions should not be imposed.

2.16. Dismissal of Party.

When the commissioner determines that a party is not a
proper party to the c¢laim, such party shall be dismissed.

2.17. Litigation ef second injury life award claims.
2.17.1. Procedure for £filing for permanent fcfal
disgability awards; time limitations. -—-- After the effective

date of this rule, when a claimant seeks to convert a permanent
partial disability award fo a permanent total disalkility award,
including a seccond inijury life award, the claimant shall file a
written petition for a permaneni total disability award to the
Claims PBenefits Division of the Workers' Compensation Fund or
such other division as the commissicner fay later designate.
The petition shall be ftreated as a reopening for purpcses cf
the applicaticn ©of ahy time limits. The petition shall be
reviewed by the Permanent Total Digability Evaluation Unit, or
any other administrative unit which is later established for
the review of such applications. After the completion of said
review, including the c¢btaining, when appropriate, of any
independent medical, vocational or rehabilitation evaluations
on behalf of the commissioner, the commissioner will issue a
protestable decision granting or denving the petition for
permanent total disabilitv benefits and, if granted, setting
out the party chargeable for sald award, or if the commigsioner
determines that the award should be charged teo the second
injury reserve of the surplus fund, the decision shall so find.
The parties may cbiect fto or regquest reconsideration of said
decision, as provided in subsecticon 2.3, ard thereafter shall

claim, as provided for in subsection 2.11.2.

2.17.2. Defense ©f Surplius Fund.

a. When the commissioner has administratively
determined that the claimant is not due an award from the
second injury reserve of the surplug fund, and if the claimant
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or the employer protest said order, the commigsioner sghall
determine whether the second injury regerve of the surplus fund
should be represented in the hearing on the protest.

b. The commissioner shall seek legal
representation from the office of +the attorney general or
appropriate other source to réepresent the commissioner cr the
surplus fund in any protest regarding permanent total
disability benefits wherein the commissiorder determines that
insufficient evidence hag been submitted to charge the second
injury reserve of the surplus fund for a Second injury life
award. ' T B T '

2.17.3. Docketing of hearings invelving second
injury life awards -- -When a petition for a permanent total
disability award arises ocut of a permanent partial disability
based upon the findings of *the Occupational Pneumccohiosis
Board, the claimant shall feollow the procedure get out in
subsection 3.1. Any protest to a second injury life award,
ingluding any claim in which the first corder was a permanent
partial disability resulting from occupatiohal pneumoconiosis,
shall be gcheduled on the injury claim docket, and not before
the occupational pneumocohiocsis board, unless the claimant
asgerts that the entire total disability is attributable to
occupational pneumoconicosgis. Any permanent total disability
award which is not a second injury award or which is based
solely upcn occupatidnal pneumccconicsis shall be scheduled for
hearing before the occupaticnal pneumoconicsis board.

2.18. Litigation of greocup or class claims.

Claims arising out ocf substantially the same factual
gituation shall be considered group claims for procedural
purposes. When an objection ig filed to the commissiocner's
decision in any claim which may be congidered a part of a group
of claims involving substantially similar facts, said obijection
ghall include notice of the group or class nature of the claim.
in the absence of such notice, any party to the claim mav
notifvy the director of the existence of such group claims.
When such notice 3is received, the director shall heold =2
conference: on sald matter(s) for the purpose of degignating the
claims to be included in the dgroup or ¢lasgs, narrowing the
factual and legal issues, establishing a schedule for the
submission of eviderice and developing stipulations. Evidence
admitted in one claim shall be deemed admitted, if relevant, in
all <¢laims which are members of the group of claims sco
designated. il ooz mmeemmmeme—e o ame - oo

2.19. Evidence for recopening of claims.
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All evidence which has been admitted inte the c¢laim record

on or before submission of the claim for final determlnatlon

ghall be con51dered in the final determination after the matter

is submitted for decision. Said evidence may not be used as

the basis for a reopening of the claim at a later date, as said

evidence doesg not constitute a fact or facts not pfeV1ously
considered by the commissioner in a former finding.

2-x7-§85-7-3. Severability. = __ S

If any provision of these rules or the application therecf
to any person or circumstances is held unconstitutional or
invalid, such unconstitutionally or invalidity shall not affect
other provisions of application of these rules, and te this end
the provisions of these rules are declared to be severable.

34
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§§2.1. Purpose. S
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TITLE 85
WEST VIRGINIRA PRCCEDURAL RULES
DEPARTMENT COF HEALTH AND HUMAN RESOURCES
BUREAY OF WORRERS' COMPEMNSATION

SERIES 7
HEARINGSE

General. .

Hearing Process.

§§2.2. Right to hearing.

£§§2.3. Inltiation of Hearing Process.

§8§2.4. Referral to director and trial examiner.

§82.5,. Duties of trial examiner and diresector.

§8§2.56. Scoeduling and Scope of Hearings.

§§2.7. Hearing procedures: Generaily.

§§2.8. Discovery.

§82.9. Production of witnesses znd evidence.

§§2.10. Stipulations.

§§2.11. Hearings; Limitations for Submission;

Extensions.

2. Continuvances.

§§2.13. Motions; oblections; and communications.

§8§2.14. Evidentlary Depesitions.

§52.15. Hon-apvearance of party.

§§2.16. Dismissal of Party.

§82.17. Litigation of second inijury

1ife award claims.

j -
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Ms. Emily A. Spieler, Commissicner
Workars' Compensation Fund

601 Morris Street

Charleston, WY 25301

Re: Title 85, West Virginia
Procedural Rules
Department of Health
and Human Services,
Bureau of Worker's Compensation,
Series 7, Hearings

Dear Comniissicner Spiefer:

| have received your letter of April 5, 1980, inviting me te
submit comments with regard to the Proposed Revision of Procedural Rules,
Series 7, Hearings, which were filed with the Secretary of State's office on
March 28, 1990, and which have a comment period to May 1, 1990.

In your letter of April 5, 1990, vou stated that the proposed
rules were procedural in nature. As to their procedural nature, | have no
objections to the proposals. However, there are certain parts of the
proposed rules that are not procedural in nature but are substantive in
nature, controlling and affecting the rights of the parties in matters
before the Commissioner. Therefore, | do not feel that the substantive part
of the rules can be dispensed with without public hearings and proper
comment periods or testimony periods with regards to those portions that are
substantive in nature.

Further, without statutory changes by the legislature, it appears
that certain sections of the proposed rules are beyond the Scope of the Act
and the scope of your authority as a Commissidner. Since | feel that
certain portions of the proposed rules fited with the Secretary of State on
Mareh 28, 1990, are outside the Scope of the Act, | herewith file the
following objections:
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As reflected by the attached "Exhibit A", | address these
comments to proposed Rules 2.2, 2.11, and 2.17 of the basis that they are
outside the Scope of the Act, the scope of the Commissicner's authority, and
that they substantially affect the rights of the parties.

Code 23-5-1 provides generally for a protest to be filed to a
ruling of the Commissioner. Code 23-5-1 also generally provides for
hearings to be held. There is no provision within the Act, itself, to ]
provide authority for procedural rules restricting the right to hearings and
placing time limitations upon those rights to hearings, other than
reasonableness of time periods in the scheduling of the hearings.

To place a strict time limitation upon the processing of claims
would serve to deny the parties the right to properly develop their cases
and present evidence. Code 23-5-3(a) provides that no benefits are to ba
denied to the claimant because of legal technicalities. Proposed Rules 2.2
and 2.11 have the effect of denying rights on the basis of legal
technicalities. It is impossible to process claims within the time frame
suggested and mandated by these rules. The ultimate effect would be to
deny the rights of the parties in these claims.

Again, | would like to suggest that internal rules or policies
within the Fund be adopted by the Commissioner for the docketing of
hearings and the control of the docketing of hearings, so as to provide
parties with an opportunity to be able to have their cases heard in a timely
manner. Though progress has been made in this regard, many problems
still exist, causing delays and time conflicts. The parties would best be
served by the Fund internally structuring the docketing of claims so that
once a party requests a hearing the docketing of the claim could be carried
out as expeditiously as possible to allow the prosecution of the claim in a
timely manner. Definitely more timely than it has been carried out in the
past. Another shortcoming of the proposed rules is the unavailability of
medical witnesses. It is difficult at times to have a medical witness
available and the proposed rules do not address the extension of time or the
granting of continuances in this situation. Nevertheless, the restriction
of processing a claim within the one-year l[imitation is impossible,
impractical, and outside the Scope of the Act. Therefore, | would suggest
that proposed rules 2.2 and 2.11 be deleted from the Series 7 proposed
rules. S -

In regard to proposed Rule 2.17 dealing with second injury life
award claims, it is my position that this process is definitely outside
the jurisdiction of the Commissioner and exceeds the Scope of the Act.
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Code 23-5-1 provides for the claimant to file a protest to the
Commissionér's ruling with regards to an award in a claim. The Supreme
Court has held in Bowman v. WCC, 140 S.E.2d 708, 709 (1966), that a
claim must be considered in its entirety and cannot be regarded as divisible
in the sense of being barred by the provisions of Code, 1931, 23-4-18, as
amended, in relation to a disability of one character, but at the same time,
alive and litigable in relation to another disability arising from the same
injury. Additionally, the Supreme Court has held in Cline v. WCC, 156
W.Va. 647, 196 S.E.2d 298 (1973), that the Court will not permit denial of
benefits to a claimant where the evidence clearly demonstrates entitlement.
There is no provision in the Act for the support of Proposed Rule 2.17.
Therefore, the proposed Rule 2.17 is outside the Scope of the Act with
regards to not permitting the claimant to develop his case in the primary
case to its fullest extent and submitting his evidence to the Commissioner
in a proper sense during a period of litigation under Code 23-5-1. Also,
there is not a provision in the Act for the Commissioner to become a party
litigant, as proposed by Rule 2.17.2, Defense of Surplus Fund. [t was
not intended by the Legislature to provide the Commissioner authority to
become a party litigant in a claim. Therefore, Rule 2.17.2 is clearly
outside the Scope of the Act. Rule 2.17 should be deleted from the
proposed rules.

As counsel for several thousand claimants, | respectfully object
to the adoption of Rules 2.2, 2.11, and 2.17 in their entirety, for the
above reasons. [ move that they be deleted from the proposed rules in
their drafted version on the basis that they are outside the Scope of the
Act and that the Commissioner has neo jurisdiction to place such .
restrictive rules upon the processing of the claims and the submission of
evidence. - -

As claimants’ counsel, | would be very much in favor of hearing
rules that would expedite the processing of the claims by proper docketing
of the cases in a timely manner, as the Commissioner is attempting to do and
has attempted to do since August 1983, by internal policy. It is my
position that the Commissioner has the authority by statute to make the
internal policies which have been made regarding the docketing of cases. |
further believe that the Commissioner does not have the statutory authority
to make rules, as proposed by Rules 2.2, 2.11, and 2.17, and it is my
position that such attempt is outside the Scope of the Act.

Since my comments are directed to certain portions of the rules as
being outside the Scope of the Act, | am also filing a copy of these
comments with the Secretary of State, requesting that he make them
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availeble to the legislative rule making committees in the event these rules
are presented in their final form to the Secretary of State for filing.
Therefore, by a certified return-receipt copy, | am forwarding vou a copy
and z second copy to the Secretary of State for filing.

Very truly yours,

/Qﬂ,ﬂ, e wik..

Amos C. Wilson
ACW:sjp/1
,/r,{ Secretary of State -

Enclosures




EXHIBIT A

2.2 Right to hearing - Upon the timely filing of an objection, and
subject to_-the limitations of this section, any party to a claim shall
have a right to a hearing concerning any issue of fact or law upon
which the Commissioner has made a determination and entered a
protestable ruling.

2.11 Hearings; Limitations for Submission; Extension
2.11.1 First Hearing

2.11.2 Limitaticns

2.11.2a Time limitations governing protests :

2.11.2b No evidence previcusly admitted will be excluded
based on the operation of these rules

2.11.2¢c Protests in litigation over 2 years

2.11.24 Protests in litigation less than 2 years but

greater than 1 year

2.11.2e Protests in litigetion less than 1 vear

2.11.2f Protests filed on or after June 1, 1990

2.11.2g The trial examiner shall eusure that the
limitations are not exceeded

2.11.3 Submission of evidence; vight of cross-~examination

2.11.4 Extensions for good cause
2.11.4a At end of time, additional evidence will not be
accepted

1.4b Geod cause strictly construed: subparts explain what
is NOT good cause

2.11.4c Explanation of what IS good causec

2.11.4d Rulings on motion for extension of time by trial

examiner :
2.11.4e Rulings on motion for extension of time by Director .
2.11.4% All time extensions must set a specific period.

]
[y

2.17 Titigation of second injury life award claims
2.17.1 Procedure for filing for PTD awards: time limitations

2.17.2 Defense of Surplus Tund
2.17.2a Commissicner shall detevmine if 2Znd. injury fund
shall be represanted
2.17.2b Commissicner shall seek aktys from atty general
to defend 2nd injury fund

2.17.3 Docketing of hearings involving second injury life swards




