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Ra: Agency Approved Proposed
Iegislative Rules of the
Workers' Conpensation
Camuissioner, Series IV, V,
and VI
Filed October 25, 1984

Dear Mr. Manchin:

Enclosed herewith for filing in the State Register are two copies of Agency

fpproved Proposed Iegislative Rules pramilgated by the Workers' Campensation
Canmnissicner, and supporting documentation.

The filing includes three series of rules, designated Series IV, Series V,
and Series VI, each of which is referred to below. These rules are pranulgated
for the purpose of supplanting those Emergency Legislative Rules bearing the
same designations which were filed in your office on June 6, 1984, and are
presently in effect.

A public hearing was held at 1:00 p.m. on Octochker 4, 1884, to receive oral
and written cament upon the proposed rules. Notice of the hearing was filed in
the State Register, notice was served by a Class I Legal Advertisement published
in 34 newspapers throughout the state, and copies of the proposed rules were _ o
distributed in the Pund's Field Offices and at Workers' Compensation hearings.

& copy of the transcript of the hearing and a copy of the written camrent received
are enclosed herewith. The cament received was duly considered and sdhe of the
recamended revisions were adcpted. Revisions are for clarification of provisions

and establishment of procedures based upon exoerlence and reasonable future
aexpectations.

Revisions of the emergency rules are denoted as follows:
language is stricken throuch,

titles are double underlined.

(1) deleted
(2) additions are underlined, and (3) additions to
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Agency Approved Proposed
Iegislative Rules of the
Workers' Campensation
Carmissioner, Series IV, V,
and VI

Filed October 25, 1984

A Fiscal Note including a narrative discussion of the fiscal implications
regarding each series of rules and an estimate of projected additicnal admin-
istrative cost is enclosed herewlth.

A copy of the notice of agency agpproval of the proposed legislative rules
and sulbmission of the rules to the Legisglative Rule-lMaking Review Camnititee is
enclosed herewith.

The following is a statement of the circumstarnces which regquire the pran-
ulgation of these rules and a brief sumary of the content of the rules.

211 three series of rules rertaln to subject matter that is integrally
related to the adminigtration of the Workers' Campensaticn Fund and its influence
pon the health and welfare of injured workers and their dependents. Alsc, all
three seriles of rules are pramulgated for the express purpose of camliance with
directives of the Suprame Court of Appeals of West Virginia.

In the case of M@, et al v. Lewis, W.Va. , 309 S.E.2d 58 (1983), the
Supreme Court of Appeals of West Vircinia ordered the Workers' Compensation
Coamissioner to ".....egtablizsh a procedure by which a ¢laimant can institute an

action to suspend or temminate an employer's status as a self-inswer, or to
have a substantial fine, payable fo the claimant, levied against the amployer
when a self-insurer is not meeting chligaticons to claimants.....” These rules

are designed to accorplish capliance with the order of the Court.

In the case of Meadows, et al v. Tewis, W.Va. , 307 S8.E.24 625 (18983),
the Supreme Court of Eppeals ot west virginia interpreted pertinent provisions
of the West Virginia Code as providing that the Comuissioner is required, in
certain circumstances, to pay attorney fees and expenses to claimants in addition
to the benefits they receive. Such fees and expenses have not previcusly been
rald from the Workers' Compensation Fund. The purpose of these rules is to
provide systematic adninistrative management of the action mandated by the
Court. - -

In the case of Meadows, et al v. lewis, W.Va. , 307 5.8.2d 625 (1883),
the Supreme Court of Appeals of west Virginia directed that the Workers' Compen-—
sation Commissioher pramulgate administrative rules and regulations specifiving
internal procedural time limits through which adjudications and awards are made.
The essential purpose therefor is to pramote and protect the health and welfare
of injured workers and thelr dependents by pramt, efficient delivery of benefits
o which they are entitled.
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Re: Agency Approved Proposed
Iegisiative Rules of the
Workers' Canpensation
Carrissiconer, Series IV, V,
and VI
Filed Cctober 25, 1984

The representative of the agency who may be contacted for further information
regarding these proposed rules is William Mitchell, Senior Counsel, telephone
nunber 348-2580. ' : i - ' :

Thank yvou for vour cooperation in this matter.

Camnissioner

TEH: "8: cm

Enclosures . -




WORKERS" COMPENSATION FUND

801 MORRIS STREET
CHARLESTON, WEST VIRGINIA 25301
TIMOTHY E. HUFFMARN

JOHN D, ROQCKEFELLER IV
Commissioner

Governor

NCTICE CF AGENCY APPROVAL AND SUEMISSION

Subject: Agency Approved Proposed Legislative Rules of the Workers'
Campensation Camissioner, Series IV, Series V, and Series VI

The above titled legislative rules constitute the official rules
approved by the Workers' Campensaticn Camissicner on the 25th day of
October, 1984, and filed pursuant tol}m the offi of the Secretary

£ State, State of West Virginian
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Camissicner
Entered
The above titled legislative rules are hereby itted to the
legislative Rule-Making Review, ' -
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’ APPENDIX B
FILED
FISCAI NOTE FCOR PROPCSED RULES P
ook 00T 25 MG 1D
Series IV-——Attomey Fees trrWLJaﬁ- T VRGIA
Series V—Self-Tnsurers SEOREEESHEE-SBET 1984
Rule Title: Seriss VI—=Procedural Time Iimits
Tyvpe of Rule: X Legislative Interpretive Procedural
Agency Workers' Compensation Fund Address 601 Morris Street -
Charleston, WV 25301
ANMNUAL FISCAT, YEAR
1. ffect of Propcsed Rule | Increase Decrease Current Next Thereafter
Estimated Total Cost $6,601,452 | § $17,163,443 |s18,021,615 |818,879,787
Perscnal Services 3,143,568 7,897,637 8,292,518 8,687,401
Current Expense 1,914,039 ) 6,195,895 6,505,690 6,815,485
Repairs and Alterations — —-_— _— —-_—
Equipment Lo 442,525 602,175 632,284 662,393
Cther. S.S5., Ret., & 1,101,320 2,467,736 2,581,123 2,714,510
Ins.

2. Explanation of above estimates.

Estimate based upon the administrative cost related to creation and staffing of
227 additional pesitions in the Workers' Campensation Fund.

3. Cbjectives of these rules:

Serles IV—To provide for systematic administrative management of the payment of
attorney fees and expenses from the Workers' Campensation Find, as
directed by the Suwreme Cowrt of Appeals.

Series V-—To establish a procedure by which a claimant can institute an action
against a self-insured amplover, as directed by the Supreme Court of

ADpeals. ) -_

Series VI-—To establish intermal procedural time Ilimits pertaining to adjudications
and awards, as directed by the Supreme Court of Appeals.




4, Explanation of Cverall Econcnic Impact of Proposed Rule,

Questions A, B and C are addressed with specific reference to each of the
three series of rules individually:

Series IV

The pramilgaticn and implementation of these rules would produce no econanic
impact won the state or its residents inasmuch as the rules merely provide for
the administrative management of the payment of attorney fees and expenses which
are awarded by the Court. -

0f course, the payment of attorney fees and expenses from the Workers'
Campensation Fund as directed by the Court will constitute expenditures that
must be funded by all employers in the state who sukscribe and pay premiums to
the Workers' Compensaticon Fund. However, there is no hasis upon which such
expenditures could be estimated at this time because we have no way of anticipating
when the Court will direct the payment of fees and expenses. To date, fees and
expenses have been paid in three claims in the total amount of §12,700.0C.

Series V

The pramilgation and implementation of these rules will produce only a very
minor econcmic inpact weon the state or its residents. Of course, the directive
of the Supreme Court of Appeals requires that hearings be held upon recsipt of
camplaints fram claimants against their employers. Therefore, a modest amount
cof administrative expense will ke incurred in docketing and conducting hearings
and resolving issues., Existing perscnnel and facilities will be utilized for
that purpose.

The major expenditures that will result fram the process ordered by the
Court and addressed by these rules will be in the form of fines paid Iy emloyvers
directly to camlaining amplovess.

Series VI B
e pramddgation and implementation of these rules, as directed Ly the
Supreme Court of Appeals, will preduce an econamic impact on the state and its
residents in the form of a dramatic increase in the administrative coct of
operating the Workers' Compensaticn Fund, an estimate of which is set forth
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WEST VIRGINIA ADMTNISTRATIVE REGULATICNS
WORKERS' COMPENSATICON CQMMISSIONER

Chapter 23-1
Series VI
{1984)

ADJUDICATICNS AND AWARDS

TABLE CF CONTENTS

General
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WEST VIRGINIA ADMINISTRATTIVE REGULATICNS
WORKERS' COMPENSATION COMMISSICNER

Chapter 23-1
Series VI
(19g84)

Subject: These rules provide time limits for the administrative
processing of adjudications and awards.

Section 1. GENERAL

1.01. Scope. These are amexgency-legisiokive—rwles Lgency ZApproved

Proposed legislative Rules pramulgated Zor the purpose of promoting and

facilitating the prampt processing of claims within the coperation of the
Workers' Compensation Fund. Adjudications and awards are to be made, and
other actions are to be taken, within the time limits prescribed herein. In

all instances where a time limit herein prescribed is in conflict with a time

limit set forth in the Workers' Campensation Law, the latter statutorv time

limit shall govern. Conpliance with non—statutory time limits may be extended

for good cause.

1.02. Authority. These emexgemew—legiglamive-ruies Agency Approved

Proposad Legisiative Rules are promulgated pursuant to the authority of

West Virginia Code, Chapter 23, Article 1, Section 13, and directions of the

Supreme Court of Appeals of West Virginia in the case of Meadows v. Lewis,

W. Va, , 307 S.E.24 625 (1983).

1.03. Filing Date. These rules were filed on the &tk 25th day of Jures

QOctcher, 1984, in the Secretary of State's office.




Workers' Coope. - )
Admn. Reg. 23=1 . . Sec., 1.04
Series VI ' :

1.04. Tffechive-Dater Sulmission Date. These rules arse—to—bsccore

effoakive—on—the—Cep-day—of-Fune— 06 —as—amerrency—lertsiattveruiess

were sutmitted on the 25th of October, 1984, to the Iegislative Rule-Making

Review Camuittee as reguired by law.

1.05. befinitions. As used in these rules:

A. Comuissicner shall mean the Workers' Coampensation Cammissioner

appointed pursuant to West Virginia Cocde, Chapter 23, Article 1,

Section 1.

B. Fund shall mean the Workers' Carpensation Fund created pursuant

to West Virginia Code, Chapter 23, Article 3, Section 1.

C. OCccupational Pneuncconiosis Board shall mean the hoard sppointed

pursuant to West Virginia Code, Chapter 23, Article 4, Suksection 8a.

D. Appeal Board shall mean the Workers' Campensation Appeal Board

appointed pursuant to West Virginia Code, Chapter 23, Article 5,

Section 2.

Secticn 2. INITIAL RULINGS

2.01l. Injury and Occupaticnal Disease Claims. Those claims based wpon

injuries and ocoupatiqnal diseases other than occupational pneuroconicsis that
are filed in the Fund upon properly executed, prescribed fomms pursuant to the
provisions. of West Virginia Code, Chapter 23, Article 4, Subsecticns la, lb, and
lc, shall ke ruled upon within fifteen working days fram the date of receipt in

the Fund. '
Page 2




Workers' Commp. - '
Adm. Reg. 23-1 ) . Sec. 2.02
Series VI

2.02. Ceccupational Pnemcceniosis Claims. Non-medical rulings shall

be entered in occupational pneumcconiosis claims within fifteen working days
from the date of receipt in the Fund of properly executed, prescribed Zorms

from all zarties involwved.

Section 3. MEDICAL AUTHORIZATICNS

3.01. Medical Treatment. Requests for authorization of medical treatment

shall be ruled upon within Ffive fifteen working days fram the date of receipt

in the Fund.

3.02. 2Zppliances, Devices, and Supplies. Requests for authorization

of purchase of prosthetic or other appliances, devices cr medical surrlies
shall be ruled upon within Five fifteen working days from the date of receipt

in the Fund.

Section 4. DISABRILITY BENEFITS

4.01. 2Awards of Temporary Total Disability Benefits. Written medical

reports submitted upon properly executed, prescribed forms and providing
pf:oper and sufficient evidence t.nat claimants are entitled to awaxrds of
temporary total disability benefits shall be acted upon by issuance of crders

granting awards of benefits within five working days fram the date of receipt

in the Fund or the date of issuance of the campensability ruling in the claim.
Payment pursuant to such awards shall be issued in accordance with the prov-

isions of West Virginia Code, Chapter 23, Article 4.
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Workers' Conp.
Adm. Reg. 23-1 . Sec. 4.02
Series VI

4.02. Cessation of Temporary Total Disablility. Written medical or

other information providing proper and sufficient evidence that claimants

have ceased to be temporarily and totally disabled or have returned to work

shall be acted upon by issuance of mnotices advising the parties that benefit
payments shall be suspended pending final disposition. Such notices shall ke
issued within five working days fram the date of receipt of incaning corre-

spondence in the Fund.

4.03. DXNotice of Closing Claim. After the notice pericd provided in

suspensicn notices has expired and review of claims reveals that sufficient
medical evidence to support a further award of temporary total disability
benefits has not been received, orders shall be issued within ten working
days fram the end of the aforesaid notice pericd advising the parties that

the claims have been closed upon a tamporary total disakility basis.

4.04, Medical Evaluations.

A. Referral of claimants to rhysicians for 'examinations and
evaluations as required by West Virginia Code, Chapter 23,
Article 4, Subsection 7a{d) shall be made within tem twenty
working days of the end of the 120-day pericd of temporary

total disability.

B. Referral of claimants to physicians for examinations and
evaluations in response to requests by or on behalf of

claimants for consideraticn of permanent disability awards,

Page 4




Workers' Camp.
Adm. Reg. 23-1 Sec. 4.04

Saries VI

4.05.

and recquests of emplovers desiring evaluaticns by phvsicians

of their checice when claims are in litigation upon the issus

of the extent cf penmmanent partial disability, in claims khased

upen injuries and ocoupaticnal diseases other than occoupational
pneuncconiosis shall be made within ten fifieen working days

fram the date of receipt of such recuests in the Fund.

Examinations and evaluations to be performed by the Coopational
Pneurcconiosis Board shall be scheduled and notice of the
scheduwling shall be transmitted to the parties within sixty
days fram the date of non-medical rulings directing referral

to the Board.

Permanent Disability Rulings.

Permanent disability evaluation reports received fram physicians
to wiam claimants have been referred by the Camissioner in claims
based upon injuries and ccoupational diseases cther than ccoupat-
ional prneumcconiosis shall ke acted upon within £iwe fifteen

working days from the date of receipt in the Fund.

Findings of the Occupaticnal Pneumncconiosis Board shall ke
transmitted to the parties within ten working days from the

date of sx@mination by the Board.

Payment pursuant o awards of pemanent disability kenefits
shall ke issued and delivered in accordance with the provisions

of West Virginia Code, Chapter 23, Article 4.
Page 5




Workers' Comp. _
Adm. Reg. 23-1 o Sec. 4,06
Series VI

4.06. Petiticns for Recpening.

A, Petitions for reopening of claims upon a temporary total
disability basis shall ke ruled upon within ten working days

fram the date of receipt in the Fumnd.

B. Petitions for reopening of claims upon a permanent disability
basis shall be ruled won within thirty days fram the date of

receipt in the Fund.

4.07. Applications for Modification of Awards. Applications for

modification of awards filed by enplovers shall ke ruled upon within ten

working days from the date of receipt in the Fund.

Section 5. VOCATICNAL REHABILTITATICON

5.0L. Training Proposzls. Individualized Written Rehabilitation

Programs received fram the Division of Vocaticnal Rehabilitation shall ke
ruled upen within fifeeem twenty working days from the date of receipt in

the Fund.

Section 6. INVOICES

6.01. Medical Expenses. Invoices for payment or reimbursament of

the cost of medical services or supplies sulmitted upon properly executed,
prescribed forms shall ke ruled upon within fes fifteen working days fram

the date of receipt in the Fund.

Pace 6




Workers' Comp.
Adm,. Reg. 23-1 ' - ' : Sec, 6.02
Series VI

€.02. Travel Expenses; Wages. Invoices for reimbursement of travel

expenses and wages subimitted upon procerly executed, prescrilbed forms
shall be ruled won within tem fifteen working days frxam the date of receipt

in the Fund.

Secticon 7. PROTESTS; HEARINGS; MOTIONS

7.01. Protests. When awards or rulings of the Coammissioner are
protested within the time allowed therefor, written notices shall ke issued
which acknowledge receipt of the protests and advise the parties of the time
and place that hearings will ke conducted. Such notices shall be issued

within fifteen davs fran the date of receipt of protest.

7.02. Hearings. A hearing shall be scheduled to ke conducted within

thirty days fram the date of receipt of protest in the Fund.

7.03. Motions., Motions made at hearings regarding evidentiary or
procedural matters shall ke ruled upon whenever possible by trial examiners
during the course of hearings. Motions that are necessarily referred to the
Camrissioner for consideration and rul:.ng shall be ruled upon by written

notice to be issued within thirty éays fran the date of hearing.

Secticn 8. COMMISSIONER'S FINAL DECISICHN; APPEAL

8.01l. Aprealable Crders. After final hearings appealable crders shall

ke entered and transmitted to the parties within thirty days from the date
of final hearing, or the date of receipt of written submission or withdrawal
by the parties.

Page 7




Workers' Camp. _
Adm. Reg. 23-1 . . Sec. 8.02
Series VI

8.02. 2appeal. Upcn receipt of written notices of appeal, notices
shall be issued acknowledging receipt of the appeals and advising the
parties that the claims will be transmitted to the Appeal Board. Such
notices shall be issued within fifteen working days fram the date of
receipt of notice of appeal in the Fund. Claim files shall be prepared
and transmitted to the Appeal Eoard within thirty working days from the

date of receipt of notice oi appeal in the Furd.

Page 8
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BEFORE THE COMMISSICONER OF THE WORKERS' COMPENSATION FUND

In Re: Proposed Legislative Rules
Workers' Compensation Commissioner

Series IV, V and VI
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CEDAR COAL COMPANY
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Manager, Workers' Compensation and Insurances
American Electric Power Service Corporation
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COMMENTS OF CEDAR COAL CCMPANY, CENTRAL APPALACHIAN COAL
COMPANY, SOUTHERN APPALACHIAN COQOAL COMPANY, SOUTHERN
OHIQ COAL COMPANY, AND WINDSCR POWER HOUSE CCAL COMPANY
ON PROPOSED LEGISLATIVE RULES OF THE WORKERS'
COMPENSATION COMMISSIONER: SERIES IV, V AND VIT

October 4, 1984
Charleston, West Virginia

Pursuant to the notice :rfiled in the office ¢f the
Secretary of State on August 9, 1984, Cedar Coal Company, Central
Appalachian Coal Companv, Southern Appalachian Coal Company,
Southern Chio Coal Company, and Windsor Power House Coal Company,
jointly file these commenits on the proposed legislative rules of
the Workers' Compensation Commissioner, Series IV, V and VI. As
self-insured employers in West Virginia, our interests extend not
only to the proposed legislative rules regarding self-insured
emplovers, but also to the effect that the proposed legislative
rules regarding attorney fees and internal time limits may have

on us and on all West Virginia.employers.
as indicated in the letter from the Workers' Compensa-
tion Commissicner which accompanied the filing of thése proposed
legislative rules, all three series of rules were promulgated to
comply with the directives of the Supreme Court of Appeals of

West Virginia-as set forth in Meadows, et al. v. Lewis, W.Va.

, 307 S.E.2& 625 (1983}, and U.M.W.A. et al. v. Lewis,

wW.Va. , 309 8.E.24 58 (1%83). These preoposed rules are
essentially the same as those rules which were £iled on an
emergency basis on June 6, 1984. Thus, the experience gained by

the operation of the Workers' Compensation Fund under the




emergency rules 1is ©f particular significance in the ultimate
determination of. appreopriate final legislative rules by the
Commissioner.

A. Comments on Specific Sections, Series IV, Payment of
Attorney Fees

1. 1.01 Scope - We do not object to the scope

language in this section as it follows the requirements set forth

in Meadows, et al. wv. Lewis, supra. However, because the

language is vague as to the source of payment ¢f attorneyvs fees
and expenses, we believe that the phrase "from the Workers!'
Compensation Fund" should be inserted after the phrase ". .

. » directing the Commissioner to Pay . . .". Thus, there will
be no confusion as to the source for payment of attorneys fees
and expenses, and the wording of this section will be compatible
with that found in §§ 2.01, and 3.01.

We are concarned that this potential for an award of
attorneys fees and expenses to a party which must pursue its
rights in court is strictly limited to claimants. Employers may
'similarly be aggrieved by a willful disregard of legél duties by
the Commissioner and would be Constitutionally egually entitled
to seek this remedy. Therefore, we believe that the phrase "or
employers" should be added directly following the phrase " . . .
to attornevs who represent claimants . . . ". Neither a claimant

nor an emplover should be forced to bear the legal expense

incurred in reguiring the government to do its job.

2. 1.05. B. Fee Petition or Petition - For the

reasons stated Iin comment 1 above, we believe that "the phrase




"from the Workers' Compensaticon Fund" should be inserted after
the phrase " . . . for an award of attorney fees and expenses .
. «", to specify the Workers' Compensation Fund as the source for
the payment of an award. Further, for the reasons stated in
comment 1 above, we believe that +the phrase "or an employer's"
should be added directly after the phrase " . . . submitted to

the Commissicner by a claimant's . . .".

3. 1.03. C. Petitioner - For the reasons stated in

comment 1 above, we Dbelleve that the phrase "or an employer's
attorney" should be added directly after the phrase " . . . shall

mean a claimant’s attorney . . .".

4. 2,01. Court Order - We suppcrt the language of

this section which clearly impiies that any award of attorney
fees and expenses shall be paid from the Workers' Compensation
Fund. We note, however, that there is the potential for coniu-
sion as to whether an emplover can ever be held responsible for
the payment o©of such fees and expenses. Therefore, we believe
that the word "solely" should be inserted following the phrase

" . . . fees and expenses shall be paid . . .". For the sake of
proper identification, we also believe that the phrase "Workers'
Compensation” should be inserted preceding the word "Fund”. It

is noted that the Court in Meadows, et al. v. Lewis, supra,

indicated at Syllabus Point 7 that " . . . the government ocught
to bear the reasonable expense incurred by the citizen . . .".
To insure that this cost 1s not unfairly passed on to an

individual employer, we believe that the following sentence

should be added: to this section after the phrase " . . . and




guidelines established by these rules.": "Attorney fees and

expenses shall not be charged against an emplover's account,
either directly or by means o¢of a pay order in the case o¢f =a
self~insured employer." By making such changes, the mechanism of

this rule will be clear.

5. 3.01. Petition by Attornev. For the reasons

stated in comments on section 1.01 above, we believe that +the

phrase ‘"or an employer's attorney" should be inserted directly
follewing the phrase " . . . and submitted by a claimant's
attorney . . . ".

6. 4.01. C. Agrement and Payments. This secticon is

vague concerning what is meant by the "subject course of litiga-
tion". We believe that the phrase "upon which the claim for
attorney fees and expenses is based." should be added immediately
fcllowing the phrase " . . . invelved in the subdject ccourse of
litigation . . .". 1In addition, since the fee-limiting language
of this section 4is statutorily applicable only to claimants'
attorneys, we believe that the word "claimant's" should be

inserted preceding the word "attornev".

7. 5.01, VNecessity o0f 8Services -~ For the reasons

stated above, we believe that the phrase "or the emplover's right
te the performance of a legally prescribed non-discretionary

duty" shoulé be added directly following the phrase ". . . neces-

sary to establish the claimant's entitlement to benefits . . . ".

8. £.02. Pre-Litigation Services - For the reasons




stated above, we believe that +the phrase Mor +the employver's
entitlement +o a legally prescribed non~discretionary duty”
should be inserted following the phrase " . . . to establish the

claimant's entitlement is compensable . . .".

9. 6.03, Peost=-Litigation Services - Similarly, we

believe that +the phrase "or the employver's entitlement to =z

legally prescribed non-discretionary duty,” should be inserted

following the phrase " . . . nature of the claimant's entitlement
is compensable . . .".

10. 6.05. Litigation of Award of Attorney Fees And
Expenses - For the reasons cited above, we believe that the

sentence "Time expended by the petitioner in successfully
obtaining a court order for the payment of attorney fees and
expenses to the employer is also compensable" should be added to

this section.

11. 8.02. Maximum Fees. - Since the Statute

refers only to attorneys of claimants and dependents and is tied
to benefits received, we believe that phrase "for attorneys for
claimants and dependents" should be inserted following the word

"fees,"

12, 10.01. Payment Based Upon Final Order - For the

reasons previously stated, we believe that the phrase "Irom the
Workers' Compensation Fund" should be inserted directly following

w

the phrase " . . . the Commissioner shall issue pavment . . .".




B. Comments on Specific Sections, Series V, Self-Insureds.

Section 2, COMPLAINT PROCEDURE.

This proposed rule is intended to set the standing
requirements for the filing of a complaint against a self-insured
emplover. It also attemptis to spell out what information must be
inciuded in a written complaint. We suppert a rule which clearly
delineates whe can file a written complaint containing specific
information. However, we do not believe that the ’language
contazined in the proposed rule adequately sets out the reguire-
ments for standing to file a complaint as envisiocned by the

Supreme Court of Appeals in UMWA, et al. v. Lewis, supra (in

which the Court indicated that because an individual claimant is
most directly affected by the failure of a self-insured employer
+to meet its legal obligations, he or she is the most effective
policeman of the system). The vagueness of the proposed rule's
wording would apparently permit an employee without a coméensable
claim to make suck a complaint. Further, the proposed werding
would apparently permit an emplovee who is not the claimant in a
given c¢laim to intercede in that claim despite the féct that he
is not a party-in-interest. Certainly, the Court did not
envision permitting such action by persons not parties in a given
claim.‘ Such a procedure would be ripe to misuse and abuse.

We alsc believe that the choice of words regarding the
acts or comissions of a self*insured employer upon which a written
bomplaint may be filed is too brecad in that it fails to take into
account instances where a self-insured employer fails to receive

notice of an obligation in the form of a payorder, and instances




where it is okvious that an error has been made by an emplovee of
the Workers' Compensation Fund. An example of such an error
would be the receipt by a self-insured emplover of a pavorder
for & tempcrary total disability payment in the amount of
$32,130.00 for ten weeks of disability. It is obvicus in such an
instance that a "0" has been erroneocusly added to the amount on
the payorder. The result would be an unwarranted overpayment to
the claimant. Another example would be the recesipt o©f a
payorder for chiropractic treatments which have not been
authorized by the Workers' Compensation Fund.

We believe that a protest mechanism or similar device
must be included in the rules which will affofd a self-insured
employer a speedy means by which to challenge guestionable
payvorders, and a mechanism which will prevent the unijustified
overpayvment of benefits to a élaimant while, at the same time,

insuring that a claimant receives those benefits to which he is

entitled. The decision in UMWZ, et al, v. Lewis, supra, clearly
demonstrates that the Court was concerned tha£ a claimant receive
only "required" payments. We believe that this propcsed rule
should be rewritten to incorporate not only the standing Concerns
addressed abkove, but alsc to i1identify those instances where =a
self-insured employer dJdoes not receive notice by means of a
payorder, or receives a payocrder which is cbvicusly in error.

We further believe that the Commissioner should
establish a "hotline" at the Fund by which employer could
contact designated Fund stafi teo have erronecus payocrders
corrected immediately and administratively to avoid senseless and

costly litigatiocn.




We tender the following substitute language for sectiocn

2.01, Grounds for Complaint and Objections

to Pay-Orders. A. An injured emplcyee of a self-
insured empleyer, or a dependent of a fatally
injured employee o©of a self-insured emplovyer,

where such injury has been ruled compensable, who
has reason to believe +hat +the employer has
refused or failed without proper cause to dis-
charge 1ts responsgibility in paving compensation
and expenses 1in that claim directly to that
injured emplovese or that dependent of a fatally
injured emplovee as reguired by law may file in the
cffice o©of the Commissioner a written complaint
regarding the alleged refusal or failure of the
employer. S8Such a written complaint must be made
with specificity and include dates, amounts, names
and other pertinent facts upon which the complaint
is based.

B. Proper cause for failure to promptly
honor a payorder to a claimant from the Commis-
sioner shall include, but not be limited to,
those instances where a self-insured employer
fails to receive notice of a properly promulgated
paycrder, or those instances in which a payorder
has been promulgated in substantive error, is on
its face cobvicusly in error as to the amount due,
or orders the payment of temporary total disability
benefits past the date on which the claimant
returned to work.

cC. Upon receipt of a guestionable payorder
to a c¢laimant, a self-insured employer shall pay
that amount to which a <claimant 1is legally
entitled, and may file a written cbijection with the
Commissioner within five days of receipt of the
payorder., This objection shall be ruled upon by
the Commissioner within 10 (ten) working days from
the date of receipt of the objection in the Fund.
The Commissioner shall give notice of the action
taken upon +the objection to the claimant and the
employer 'in the form o¢f a protestakble order,
pursuant to the prcvisions of West Virginia Ceode,
Chapter 23, Article 5, Section 1. After £inal
hearings an appealable order shall be entered and
transmitted +to© the parties pursuant to these
regulations and to the provisions of West Virginia




Code, Chapter 23, Article 5, Sections 1, 3, and 4.

D. The Commissicner shall refund to seli-
insured employvers within a reasconable time, not to
exceed 30 days, any overpayment made by the
self-insured employer to a claimant pursuant to an
errcneous paycrder.

In light of the confusion which has resulted from the

Court's decision in Butcher v. State Workers' Compensation

Commissioner, W.Va. , 315 §S.E.2d (1983), concerning

overpayments, and the Court's subsegquent failure to clearly
define its stand on the overpayment gquestion, every endeavor

must be made to prevent an overpayment in the first instance.

2. 4.01., Financial Penalty - For the reasons stated

above, we believe that the phrase "without proper cause” should
be inserted after +the phrase " . . . that the employer has

refused or failed . . ."; and that the phrase "in a compensable
claim as reguired by Jaw" should be inserted after the phrase " .
. . to discharge its responsibility in paying compensation and
expenses . . .". We alsc believe the phrase "directly to its
employvees" should be modified to read "to the claimant or
dependent," to avoid any suggestion that complaiﬁts may be
brought by non-parties or as class complaints.

The proposed wording of this subsection further places
upon the Commissioner a mandatory reguirement to impose financial
penalties against a self-insured emplcocyer regardless oI the
nature . of the infraction. Because we feel that - the

Commissioner's discretion to act must be preserved in the

application of these rules, we believe that the word "shall”




should be changed +to "mav" and thus insure that the Commis-
siocner's scund ijudgment can be exercised: " . . . the

Commissioner mav assess against the employer a financial penalty

Although this subsection's wording reflects the Court's
desire to impose financial ©penalties for a self-insured
employer's malfeasance, there is nothing to guide the
Commiésioner in imposing a financial penalty short cf a ceiling
of five thousand dollars. In the interest of predictability and
stability, we believe that the following sentence should be added
to this subsection immediately followirg the phrase " ., . . in an
amount not to exceed five thousand dollars." : "Such financial
penalty shall be in addition to the amount of proper compensation
or expenses in controversy, and shall in no instance exceed an

amount equal to that amount of proper compensation or expenses in

controversy nor five thousand dollars, whichever is less.”

3. 4.02. Revocation of Self-Insurance Privilege - We

note that this subsection fails +o provide an objective basis
upon which self-insurance privileges may be suspended or
terminated. Therefore, we urge that the phrase '"where the
Commissioner determines that +the self-insured employer has
refused or failed without proper cause %o discharge 1its
responsibility in paying compensation and expenses as reguired by
law with suchi freguency as to indicate a general business
practice, based upon proven infractions filed and found by the

Commissioner under these rules," be inserted directly after the

-10-




phrase "In addition to. the financial penalty provided in Secticon
4.01, above, . . .". We believe that such an adédition will serve
as reviewable and fair standard to be used by the Commissioner
and make sure that one infraction will not constitute groundé

for revocation.

We alsc believe that an employer should be permitted to
reapply for self-insured status after five years following

revocation,

4. Timeliness of Complaints.

We afe keenly aware of the thin ice upon which any
financial penalty provision in Workers' Compensation regulations
rests, We specifically and fundamentally believe that the Court
had no statutory authority upon which teo reguire or impose such
penalties. We <therefore, believe that some limitations are
essential to avoid the harmful abuse which may stem from the
misuse of procedural devices, Therefore, we propose that the

following be included as Section 5 in the proposed rules:

Section 5. TIMZELINESS OF COMPLAINTS

£.01., Time in which to File .2 Complaint, A
complaint alleging _ a self-insured employer's
refusal or failure without proper cause to dis-
charge its responsibility in paying compensation
anéd expenses to & claimant or dependent shall be
£iled neo later than thirty (30) days following such
refusal tc act or failure to act, or no later than
thirty {30) davs after the claimant knows or should
have known of such refusal or failure to act,
whichever is lafer, In no event shall a complaint
be filed 1later than three (3) months after an
alleged refusal or failure to act.

-11-




C. Comments on Specific Sections, Series VI, Adjudications
and Awards.

1. 1.01. Scope - We support the Commissioner's
attempts to implement internal time limits in the administrative
processing of claims. While many of the time deadlines in these
proposed rules are laudatory, we believe that many may also be
unrealistic in light o©f the reality of operations in an
administrative agency. We urge the Commissioner to assesg the
operation of +the Fund under the emergency rules implemented on
June 6, 1984, and to determine whether the discreticnary proposed
time limits aré realistically achievable. Consistent failure by
the Pund to meet its cown internal time limits could result in the
imposition of attorneys fees pursuant to the proposéd rules of
Series IV, payvable from the Workers' Compensation Fund. Such a
result would adversely impact upon all West Virginia employers in
the form of higher Workers' Compensation premiums. Therefcore, we
urge the Commissioner to seriously reassess the +ime I1imits
prescribed in Series VI, We believe that the £following two
sentences should be added to the end of this section: "In all
instances where a time 1limit herein prescribed is in conflict
with a time limit set forth in the Workers' Compensation Ack, the
latter statutcry time limit shall govern. Compliance with non-

statutory time limits may be extended for good cause."

2. 4.01. Awards of Temporary Total Disability Benefits =

To better I1dentify those who may receive disability'benefits, we

believe that the phrase " . . . sufficient evidence that

-12=-




claimants are entitled to awards . . ." should be changed to " .

. . sufficient evidence that a claimant with a compensable

indury is entitled to awards . . .".

3. 4.02. Cessation of Temporary Total Disabilitv - To

better reflect what evidence is necessary to require cessation of
temporary total disability benefits, we believe that the phrase
"or have returned to work" should be added immediately after the
phrase " . . . have ceased to be temporarily and totally dis-

abled . . .".

4. 4.04. Medical Evaluations. B. =- We believe that this

rule should reflect medical referrals not only on behalf of
claimants, but also on behalf of employvers. Therefore, we
believe tha* the phrase "or employers" should be added directly
after the phrase " . . . in response to reguests by or on behalf

of claimants . . .".

D. Conclusion

Cedar Coal Company, Central Appalachian Coal Company,
Southern Appalachian Coal Company, Southern Ohio Cecal Company,
and Windsor Power Ecuse Coal Company appreciate the opportunity
to comment on these proposed rules and respectfully urge the
Commissioner to adopt appropriate revisions_in issuing any final

regulations.
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MR. MITCHELL: Good afterncon, Ladies and Gentlemen. We appreciate

your coming, and we want you to know that we're very much inter-
ested in hearing what you have to say foday.

As you know, this Public Hearing is being
conducted for the purpose of receiving public comment upon
tegislative Rules that have been proposed by the Workers'
Compensation Commissioner.

I'm an assistant to Commissicner Huffman, who has
asked that I represent him here today.

Tbe way we'd like to proceed is that I'd 1ike fo
make just a brief comment about the development of the Rules,
what has transpired with regard to them to the present an& what
we anticipate will transpire in the next Few months. Then I
would 1ike to allow all the rest of the time, that we'll spend
here today, to you so that you can offer any comment that you
care to, any suggestion, any recommendation, concerning these
Rules ang the eFFect_that'they will have upon the entire
Workers' Compensation program and the citizens of this State.
These Rules were first filed as emergency Rules on June 6th.
They'11 be in effect for a maximum periocd of six months; after
which time we anticipate making a request for an extension of
that time, simply For the purpose of having something in effect
until such time as the Legislature can act upon the proposed
Rules. The proposed Rules were filed on August 9th with the
State Register and with the Legislative Rule-Making Review

Committee.
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We have received some public comment in writing up
to this tiﬁe. and, of course, we're here today for the purpose
of receiving your pubiic comment. All of that comment will then
be considered by the Commissioner who will revise the Rules, as
deemed appropriate, and he will then approve the revised form of
the Ruies and file them again with the Legislative Rule-Making
Review Committee. The staff of the Committee has indicated to
us that if the approved version of the Rules is Filed within the
next coup?é of weeks or so, they intend to scheduyle a Public
Heariné during the Interim Legislative session on their November
schedule so that if you desire to participate in that public
proceeding of the Legislative Rule-Making Committee concerning
these Rules, vou may want to contact the committee staff for
information regarding their scheduling. After the Legislative
Committee has completed its deliberations, it'1] make a
reccmmeﬁdation to the Legislature, and we hope that the
Legislature will act upon these Rules at some time during the
1985 session. |

Now, then, as you probably know - if anyone
doesn’t have copies of the rules, there are copies here - these
Rules are in three Series, each of which concerns specific
independent subject matter. So what we'd like to do is to take

them up one Series at a time, in numerical order, so we'll begin

with the Series designated 'IV', which concerns attorney Fees

and expenses,
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MR.

MR.

MR.

MR.

MR.

MR.
MR.
MR.

MR.

MR.

Who would Tike to speak First regarding the

attorney fees? Yes, sir?

BARRETT: I'd Tike to...if you'd just explain Section 2.07
~in contrast, if you would, with Section 3.01. If you'd just
- tell me what it means - what it intends to do?

MITCHELL: It intend; to provide the circumstances under which

fees will be paid from the Fund, which, in essence, is upon

order of the Court.

BARRETT: I don't understand the petition of the attorney,

then, to the Commissioner?

MITCHELL: That relates to the Court's mandate concerning the

methodelogy for determining what the amount of the fee award
would be, and the petition would contain that necessary
information identifying the work performed, etc. and, therefore,

the value of the services.

BARRETT: As I understand it, a Court order will be the only

way an attorney will be paid; is that correct?

MITCHELL: Yes, sir.

BARRETT: From the Fund?

MITCHELL: Yes, sir.

BARRETT: And I do understand that a petition must be Filed

after thelCourt'orders?

MITCHELL: Yes, sir. That's consistent with the content of the

Court's order in the case of Meadows, et. al. vs. the Commissio-

ner. They directed, in that order, that the Fees be paid in
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MR.

MR.
MR .

MR.

MR.

MR.

HR.

MR.

accordance with Discipiinary Rule 2306, and the statutorvy limit
on fees in Chapter 23 of the Code. And in order for the
Commissioner to make a determination as to what the amount
should be, the Commissioner needs to know the speci%ics of the
word 'performed’.

BARRETT: The next question is, on what type of Jegal services
are we talking about the Fund paying the Feesf

MITCHELL: I'm not sure [ understand the question, but...

BARRETT: As I understand, Meadows was a mandamus proceeding,
and I‘m-wondering...From the normal filing of the protest by a
ciaimant or Filing a protest by an employer?

MITCHELL: Only if the Court orders, and, then, whether it be
mandamus or appeal, the Commissioner will pay.

BARRETT: Is it my understanding that you're sort of leaving
this open to the Court, again, as to what you're going fo have
to pay? | '

MITCHELL: There might be any future developments that we
c¢ouldn't anticipate now, of course.

BARRETT: Is that what this is left open for? I'm familiar
with the Meadows case - and I'm wondering...I saw some dictum
sometime back that talked about...I'm assuming th§t a claimant

_Files a protest to the Commissioner's award and he, subsequent—.
1y, receives an increase in that award; do these Rules app1§ as
to the atiarney fees?

MITCHELL: No, sir.




MR.

MR.

KR.

MR.

MR.

MR.

MR.

MR.

7
BARRETT: This would not...has nothing then to do with a
protestable award?
MITCHELL: In the absence of an order of the Court, that's

true. Of course, the Court said, in Meadows, and I assume they
may say in other’'cases, that, for instance, in Manning's claim,
fees were to be paid immediately with regard to one proceeding,
and they said that you'll probably have to pay fees according to
the appeal once that's concluded, but we don't have an order to
pay for that at this point. Of course, those proceedings aren't
completed.

BARRETT: These Rules are written in 1ight of the fact that
you've made the order, then, to pay the attorney fees in normal

protestable orders?

MITCHELL: Certainly. Upon order of the Court.

BARRETT: Then you have not ruled that out in the Commissio-
ner's office - that vou may be required to pay the attornéy fees?

MITCHELL: No, sir. We will comply with any ;rder of the
Court,

BARRETT: One more question.. Assuming the attornay fees

are ordered to be paid by the Court in a protestable order,
wouTld they be charged...are you charging those to the Fund or,
if you are self-insured, would you be paying the attorney fee as
a self-insured?

MITCHELL: The self-insured would pay in the same manner that

they would pay benefits.
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BARRETT: Thank you.

MITCHELL: We may get some more comment about that. Yes, sir,
HMr. Atkins? '

ATKINS: , Mr. Mitchell, I normally represent claimants. in
cases, and I've been listening to the various questions and
answers - the question I have is, to what Court do you make
application for these fees?

lﬁITCHELL: The Commissioner would respond to the corder of any
Court having appropriate jurisdictian.

ATKINS: ' And what Court would that be?

MITCHELL: I would think it would be the Supreme Court, or it
might be a Circuit Court. )

ATKINS: Is there any...?

MITCHELL: I don't think there's:a question of making
application. The petition that's referred to (that Mr. Barrett
inquired about) is to be presented to the Commissioner with
respect to jdentifying the work and the value, sic.

ATKINS: I understand that; it's the question of the

__ barticular steps involved in presenting the petition to the
Commissioner first, as I .understand; is that correct?

MITCHELL: I would think there would be no reason for a
petition being filed until the Court order had been issued.
ATKINS: I understand that, but how do you get the Court to

aséume jurisdiction in the first place?

MITCHELL: You'd have to see the Court about that.
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MR. ATXINS: So you just File some kind of paper with the Court

MR.

MR.

MR.

to say that you want a fee award, is that basically what the

Regqulation seems to encompass?

MITCHELL: The Requlations don't address that. The method

that has been vsed, to date - for those cases in which the
Commissioner has been required to file fees - is that it has
been done by motion in connection with litigation that was

already before the Supreme Court of Appeals.

ATKINS: But in protestabie orders, there's no Court that

takes ahy jurisdiction unless you go all the way to the Supreme
Court, which means that if, at some stage of the proceedings,
titigation is terminated short of the Supreme Court, what Court
do you go fto to request the order that's referred to in the

Regulations?

MITCHELL: I can't answer that. I kpow of no such proceeding.

MR. ATKINS: Thank you.

HMR.

MITCHELL: Any other comment regarding the attorney fees, and

expenses?

Theh Tet's proceed‘tq Serjes ¥V of the Rules, which
concerns the performance of self-insured Employers and the
system for hearing of complaints that was mandated by the

Supreme Court. Who would Tike to speak with regard to this

Series of Rules?
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MR. CASTO: For the record, I am Manager of Workers' Compensa-—

‘tion Insurances for American Electric Power Service Corporation,

Fuel Supply Division, Lancaster, Ohic. In that capacity, [
represent nine coal-related ctompanies, primarily self-insured in
Chio, West Virginja, I11inois, and Utah. The proceedings this
afternoon are a 1ittle different than anticipated, since it has
been nine years sigce the Commissioner has had hearings on
Rules. The comments I've prepared are in total, as opposed to
being to the three specific areas, but, since we're halfway
there, I thought I would go ahead and praceed at this point.

I have herewith, and I'd like to tender today, a3
written commentary to the Rules and Regulations and would like
10 make a few brief comments on the highpoints that we see and
have problems with. ‘The rule-making process of the Commissioner
has direct impact on the self-insured operations of the Fuel
Supply Division, whiéh are Five coal mining companies throughout
West ¥irginia. We are concerned about the wording of some of
the Requlations. We are obviocusly most concerned about the
self-insured complaint section, and we would ask that vou review
it carefylly. I realize that it's impossible to create a
mechanism that will avoid frivolous complaints entirely. We
would ask that the Commissioner establish a procedure by which
complaints can be reviewed, evaluated For the validity and
processed without the need For litigation. There afe many

instances where a self-insured complaint can be resolved by a
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telephone call, by an explanation. These Regulations lend

themselves to harassment by individuals who have no standing in

the cTaim, just because they want to file a complaint against

“the company. Nothing in these Regulations indicate that the

person filing the ¢Taim need be a claimant in the claim
involved, or representing a c1aim§nt in the claim involved, or a
party in any c1aim: We believe that needs to be rectified. We
believe that there are circumstances where a self-insurer needs
to return a pay order because it is clearly improper, wholly in
arror, énd the Rules should provide Ffor that kind of activity.
7o go one step further, we would ask the Comﬁissioner to
establish a core group of employees who are familiar with

self-insurance and familiar with the workings of the Fund, who

~would be available to deal with questionable pay orders within

the time period, which would allow for the return, correction,

and timely payment of pay orders, so as to aveid overpayments,

misunderstandings and unnecessary litigation, all three of which

have cost factors that cannot be recovered and hurt us all. To
facilitate that, we would ask that vou establish a hot-line,
which can be used by the self-insured emplovers to call in to
gain access to these people who will be able to say, this ig the
reason this pay crderlwas written, or, in the jinstance that
comes to mind, the pay order was written for $%$35,000.00, and it
was supposed to be for $3,500.00 - a computer error. It was for

two months benefits., It's very obvious it's got to be wrong.
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Current Regulations would require the self-insured emplover to
pay the claimant $35,000.00 and then come back and File a
protest and get its money back fFrom the Fund. That's not doing
anyone any good. There needs to be the ability to deal
day~-to-day with errors that are going to occur. I don't think
any of us are willing to give up our human nature and state that
we're going to be perfect all the time. I make mistakes. The
Fund makes mistakes. There has to be a mechanism and a manner in
which those can be corrected.

The second area we would like to deal with is that
of attorney fees, which is the preceding commentary. We believe
that the statute is clear...or the case law is clear on the
attorney fees. They are applied in only very special cases, and
we hope that the Regulations will further explain exactly how
the Commissioner is going to pay for his failure to comply with
the statute? That's what the special cases are, and the
Commissioner is the person who makes the failing and should make
the payment.

The third area, I think, of jmportance are the time
Timitations the Commissioner has placed upon himself in dealing
with non-statutory adjudications and rulings. There are some
time limitations that we can do nothing about because they're in
the statute. There are many other limitations in these
Regulations that are self-imposed, and, I believe, unrealistic.
The Commissicner has been operating under these emergency

Requlations for some time now, and I would implore you to go
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back and study what you've been doing over the past Few months
to determine whether or not you have, in fact, been living up to
the Requlations you set for yourself. If you cannot Tive with
the Regulations, as you have written them, if vyou can't comply
with them, it is foolhardy to pass permanent Regulations that
require you to do something ydu can‘ﬁ possibly do. The end
result will be mere routine granting of authorizations, the
payment of benefits, the payment of bills without any audit
process whatever, And, granted, it's very limited now, but with
no audi% process at all, we'll end up with constant litigation,
far worse than it is today, and no end in sight, We believe
that a carefyl auditing review‘oF the non-statutory time
Timitations on a real comparison to what is being done, will
create @ standard which we can all live to, which we will all
understand, which wiil treat the claimants fairly, treat the
emp1oye}s fairiy, and treat the Commissioner Fairly. It's just
unbelievable that the Commissioner would crawl ocut on a 1imb,
and saw it off behind himself. And that's exactly what this
will do. Every day the gentlemen across the street criticize
the Workers' {ompensation Fund. They would lead you to believe
that West Virg%nia has ihe worst compensation system in the
nation. That is not fact; West Virginia has a ;ery competent
workefs' Compensation system. But it keeps doing things that

cayse people to be critical of it.
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The final area I would like to bring up is not
exactly in the Rules, bqt Irwouid 1ike to asg that it be
included in the Rules. Almost every other jurisdiction in this
nation has, as a part of its Workers® Compensation procedure and
practice, an allowance of the claim. The claimant, the emplover
and‘the State all know what we're dealing with. The Commissio-
ner, or the governing body, or whoever is involved, says to the
injured worker: *Your claim is allowed for this; if vou disagree
with that, notify me.® The doctor understands what's allowed,
thgﬁempioyer understands what's ai]owed, and ten years later,

the State understands what it allowed. I beljeve that, if we

_ are to move into the 20th Century in this State and be able to

deal with claims on a careful managed basis, auditing benefits
and dealing in the computer era, we're going to have to have an
allowance of claim that everyone knaows. It completely avoids
the conflicts that come up years later when witnesses memories
are fogqqy, and doctors' memories are'Foggy, and no one can
remember exactjy what happened to the guy. He fell on his head
and now his toes hurt and no one knows how hfs toe got hurt but
if's compensable. [If the State would take the one 1ittle step
in the second sentence of its compensability ru?fng and say: ‘'We
have allowed your claim for...' - whatever it happens to be that
he's ¢laiming — sveryone knows where they stand from day one.
There can be no confusion, If then you have problems, there's a
procedure to correct it. The claimant, the doctor, the

employer, can work together to notify the State as to what's
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wrong and get it corrected so that anyone picking up that file
will know whether or not the request for medical authorization
is proﬁer or. improper., We won't have the confusiop of a3 &octor
getting a letter authorizing surgery today and two days later
getting a letter Frow 4 different claims_examiner s;ying surgery
is not authorized because it's not a part of the c¢laim. The
doctor is sitting here with two Jetters - and [ have such a file
so I know it can happen - the bottom line in this whole thing, I
beljeve the main thing forgotten by the edicts of the Court, by
the rush to aveoid further crifticism, is the fact that the West
Yirginia Workers' Compensaiion Fund is an insurance company.
It's primary duty is to protect the assets of the insured. To
be sure fto see that benefits éré paid to injured workers in a
timely manner at an appropriate rate but only to those indivi-
duals who are truly deserving and meet the criteria for a

compensable claim. Thank vou.

MR. MITCHELL: Your comments about what is allowed in a claim has

what relationship to either of these three Series of Rules?

MR. CASTO: The Commissioner i: in the process of maéing

roles. It's something that needs fto be dealt with in terms of
rule-making. While you're making rules, I'm asking that you...
as I said, it doesn't specifically apply to the Rules that are
here, buf every nine yesars when you make Rules, vou kpnow, you've

got to put out what you've got. Thank you.
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MR. MITCHELL: I'd just like to make two brief explanatory

responses to Mr. Casto's comments. First, with respect to the
self-insured complaint procedure - it was the intent to deal
with the very kind of problem that Mr. Casto referrsd to, the
simple oversight kind of thing, when Section No. 2.02 was
written. It talks about investigation, and, if, through
communication with the parties, it can be discovered that there
is no objectionable conduct, then the complaint will be
dismissed. It is a summary proceeding, so to speak, so that
time, efFort and money will not be spent by all the parties
where it's inapprepriate. That's the purpose of that. With
respect to the very short time 1imits, I'1] have to confess that
I, as well as many other employees of the Fund, share your
concern. But, I think I should offer just a brief comment about
what the rationale was for determining what those periods should
be for each of those functions. VYou mentioned that there are
already several statutory time limits. Some of them are

virtually impossible to satisfy. For instance, just for one

~example, there's the 30-day time limit that the Commissioner has

to rule upon a submitted claim after 1itiga£ion. That's been in
;he Code for quite a number of years, and it's virtually
impcssiﬁ1e to satisfy. Nevertheless, the Fund does the very
best it can utilizing that as a goal, as the ideal. When we
determined these ftime Iinhts, and, of course, the first purpose

was to satisfy the mandate of the Court saying; 'you've got to
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@stablish time 1imits.' But the way we tried fo decide what
those time 1imits should be was to establish a goal which was
jdeal, and to shoot for it, as best we can, including that
highly-advertised process that is going aon now, which is to hire
some 200 and some additional employees in the Fund. The staff
of the Fund has now been increased {0 approximately 550
employees, and, of course, as the number grows higher, many of
the jobs being low paid, there is a great deal of turnover, but
nevertheless, that is continuing. One of the most active
offices in the Fund today is the Personnel OfFice where we are
recruiting employees as Fast as we c3n. We recognize that given
your cohments }e1ating to0 what we are able to do today - it is
our intent to do much hetter tomorrow by acquiring additibnaI
employees, additional office space, additional equipment, etc.
So that is the rationale for those very short time limits,
although, as far as the possibility of satisfying them tomorrow,
I could not disagree with you.

Any further comments on Series V concerning seTF-
insured employers?

Then Jet's go to Serjes YI on the intesrnal proce-
dural time 1imits regarding adjudications and awards.

MR. ATKINS: I have a question under attorney fees, if we could

go back. Are these Regulations mandatory or permissive, as far
as fees and fee petitions are concerned? In other words, do

these Rules purport to he mandatory on all people that practice

in Workers' Compensation claims?
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MR. MITCHELL: With respect to those instances in which the Court
orders the Commissioner to pay from the Fund, yes, it is
jntended to be mandatory.

MR. ATKINS: The gquestion that I have then is, if you choose not
to File such a petition, thén the claimant's representative is
Just bound by the statute, i; that correct, with respect to the
chargeable fee?

MR. MITCHELL: : I should think so, except that I couldn't speak for
the Court. If the Court orders, and you choose not to avail
yourselF of the benefits of the Court's order, I wouldn't
péesume to speak for the Court. '

MR. ATKINS: . Thank you.

MR. MITCHELL: Does anyone have any comment on Series VI?

There being no Fﬁrther comments, this meeting is
adjourned.

(HEARING ADJOURNED AT 7:30 p.m.)

STATE OF WEST VIRGINIA
WORKERS' COMPENSATION FUND, to wit:

I, Grace Day, Reporter for the Workers' Compensation Fund, do
hereby certify that the Foregoing is a correct record of the proceedings.

Given under my hand this the ‘11th day of October 1984.

;Béfich4:<;/' :><ijZ::r

“Grace Day, Reporter 7




