—e——
Ty
601 MORRIS STREET
CHARLESTON, WEST VIRGINIA 25301 7
JOHN D. ROCKEFELLER IV TIMOTHY E. HUFFMAN
Governor - Commissionér
Decanker &, 1984
= 3
B =
] HE oo
Mr. A. Jamss Manchin 52 =
Secretary of State o = 1 =t
State Capitol ' ' — - : e ) e e
; e — - = =
Executive QOffice s : S =
Charleston, WV 25305 ==
= oro
<

Re: Imergency Iegislative Rules
Workers' Campensaticon Commissioner
Series IV, V, and VI
Filed December 6, 1984

Dear Mr. Manchin:

Enclosed herewith for filing in the State Register are two coples of
Emercency Legislative Rules promuigated by the Workers' Compensation Camnis-—
sioner. T T ) ’ T -

The filing inciudes three series of rules, designated Series IV, Series V,

. and Series VI, each of which is referred to below. These rules are intended to
replace the Emergency Legislative Rules which were filed June 6, 1984, and which
would expire by operation of law on Decamber 7, 1984. The content of these
emercency rules differs from the content of the pricr emergency rules, reflecting
amendments that were made upon the basis of public comment and experience with
the prior rules. The comtent is identical to that of the Agency Approved Proposed
Legislative Rules which were filed in the State Register and with the.Ilegislative

Rule-Making Review Committee on Cctober 25, 1984.

The followirng is a statement of the facts and circufstances constituting
the emergency that necessitates the pramilgation of these rules.

The agency must have rules in effect under which it can operate until the

Legislature has an opportunity to act upen the Agengy Approved Proposed Iegislative

Rules. o

All three series of rules pertain o subject matter that is integrally
relared to the administration of the Workers' Campensation Fund and its influence
upon the health and welfare of injured workers and theilr dependents. Also, all
thres series of rlles are promilgated for the express purpose of compliance with
directives of the Supreme Court of Appeals of West Virginia.
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Secretary of SL.ate .
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Re: Emercency legislative Ruleg
Workers' Camensation Camnissioner
Series IV, V. and VI
Filed December 6, 1984

In the case cof Meadows, et al v. ILewis, W.Va. . 307 S.E.2d 625 (1983),
the Supreme Court of Appeals of West virginia directed that the Workers' Ccr@e.n
sation Commissicner promilcate” administrative rules and regulations soec:.r.yl.ncr
internal procedural time 1imits through which adjudications and awards are made.
The essential purpose therxefor. is to prancte and protect the health and welfare
of J.nju:t:ed workers and their dependeénts by prampt, efficient delivery of benefits
to which they are entitled. R .

In the case of Meadows, et al v. Iewls, W.Va. ., 307 S.E.24 €25 {1883},
x_ne Sup""err.e COUI‘E. of Appeals O West. VJ.r_g*'..n...a J.nterpreted pert:.nent brov:n.s:.ons

certain circumstances, to pay attorney fees a.r_m_ expenses to cla:.:r:ants in additicon
to the benefits they réceive. . Such fees and expenses have not previously bean
paid from the hcrkers Compensaticn Fund. The purpose of these rules is to
rrovide systematic administrative ‘nanacewent of. the acticn mandated by the

Court. T B LT

In the case of BIA, et al v. Lewis, W.Va. ; 309 S8.FE.2d 58 (1983), tha
Soreme Court of Appeals of West Vz_rgz_zua crdered the Workers' Coamensation
Cammissioner to ".....establish a procedure by which a claimant can institute an
action to suspend or terminate an emnloyer 8 status as a se;;—lnsurer, or to
have a substantial T.J.ne, payable to the claimant, levied against the empliover
when a self-insurer is not meeting obllgat_ons 0 claimants....." fThese rules
are designed to .accamelish comgl:.ance w:. th the order of the Court.

Enclosed hervswith is a <opy of the \ouce of Agency Approval and Suhm.ss:.cm
of the enclosed rules. .

Thank you for your cooperaticn in this mattexr.

TEH: WM: cm - R , -

Enclosures
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NCTICE OF AGENCY APPROVAL AND SUBMISSION

Subject: Emergency Iegislative Rules of the wWorkers' Compensation
Coamlssicner, Series IV, Series V, and Seriss VI

The above titled Emergency ILegislative Rules constitute the official
rules approved oy the Workers' Compensation Camnissioner o¢n the é6th day of
December, 1984, and filed pursuant to law in the office of the Secretary cf
State, State of West Virginia. 7

The above titled FEmergency legislative Rules hereby submitted to
the Iegislative Rule-Making Review ittee.
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WEST VIRGINIA ADMINISTRATIVE REGULATICNS
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Chapter 23-1 SECREFAAY 7 STare
Series VI
(1984)

Subject: These ruies provide time limits for the administrative
processing of adjudications and awardas.

Secticn 1. CGEIERAL

1.01. Scope. These are emergency legislative rules pramilgated
for the purpose of prometing and facilitating the prompt processing of claims
within the cperation of the Workers' Compensation Fund. Adjudications and
awards are to be made, and other actions are to be faken, within the time
limits prescribed herein. In all instances where a time 1limit herein prescribed
is in conflict with a time limit set forth in the Workers' Compensation Law,
the latter statutory time limit shall govern. Compliance with non—statuteory

time limits may be extended for good cause.

1.02. Authority. These erergency legislative rules are promulgated
pursuant to the authority of West Virginia Code, Chapter 23, Article I,
Section 13, and directions of the Suprame Court of Appeals of West Virginia

in the case of Meadows v. Lewis, W. Va. , 307 s8.B.2d 625 (1883).

1.03. Filing Date. These rules were filed on the 6th day of December,

1984, in the Secretary of State's office.




Workers' Corm.
Adm. Reg. 23-1 o : Sec. 1.04
Series VI . -

1.04. Effective Date. These rules are to hecane effective on the

oth day of December, 1984, as emnergency legislative rules.

1.05. Definitions. As used in these rules:

A. Comissioner shall mean the Workers' Compensaticon Commissicner

appointed pursuant to West Virginia Code, Chapter 23, Article 1,

Section 1.

B. Fund shall mean the Workers' Cawpensation Fund created pursuant

to West Virginia Code, Chapter 23, Article 3, Section 1.

C. Occupational Pneuroconiosis Board shall mean the board appointed

pursuant to West Virginia Ccde, Chapter 23, Article 4, Subsection Za.

D. Appeal Board shall mean the Workers' Compensation Appeal Board

arpeinted pursuant to West Virginia Code, Chapter 23, aArticle 5,

Secticn 2.

Section 2. INITIAL RULINGS

2.01. Injury and Occupational Disease Claims. Those claims based won

injuries and occupaticnal diseases cother than ccowpaticnal preumocconiosis that
are filed in the Fund upon properly executed, prescribed forms pursuant to the
provisions of West Virginia Code, Chapter 23, Articie 4, Subsections la, lb, and
lc, shall ke ruled upon within fifteen working days fram the date of receipt in

the Fund.
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Workers' Comp. .
Adm. Reg. 23-1 _ Sec. 2.02
Series VI '

2.02. Occupaticnal Pneumoconiosis Claims. Non-medical rulings shall

be entered in cccoupaticnal pneunoccnicsis claims within fifteen working days
from the date of receipt in the Fund of properly executed, prescribed forms

from all parties involwved.

Secticn 3., MEDICAL AUTHORIZATICNS

3.01. Medical Treatment. Requests for authorization of medical treatment

shall be ruled upon within fifteen working days fram the date of receipt in

the Fund.

3.02. Appliances, Devices, and Supplies. Reguests for authorization

of purchase of prosthetic or other appliances, devices or medical supolies
shall be ruled won within fifteen working days from the date of receipt in

the Pund.

Section 4. DISABILITY EBENEFITS

4.01. BAwards of Temporary Total Disability Benefits. Written medical

reports submitted upon properly executed, prescribed forms and providing
proper and sufficient evidence that claimants are entitled to awards of
tamporary total disability kenefits shall be acted wmpon byl izssuance of orders
granting awards of benefits within five working days fram the date of receipt
in the Fund or the date of issuance of the compensability ruling in the claim.
Payment pursuant to such awards shall ke issued in accordance with the prov- .

isicns of West Virginia Code, Chapter 23, Article 4.
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Workers' Campo.
ACm. Reg. 23=1 ) ' Sec. 4.02
Series VI '

4.02. Cessation of Temporary Total Disability. Written medical or

other information providing proper and sufficient evidence that claimants
have ceased to be temporarily and totally disabled cor have returned to work
shall ke acted upon by issuance of notices advising the parties that benefit
payments shall be suspended pending final digposition. Such notices shall be
issued within five working days fram the date of receipt of incoming corre-

spondence in the mund.

4.03. MNotice of Closing Claim. After the notice pericd provicded in

suspension ncotices has expired and review of claims reveals that sufficient
nmedical evidence to support a further award of temporary total disability
benefits has not been received, orders shall be issued within ten working

days frcm the end of the aforesaid notice period advising the parties that

the claims have been closed upon a temporary total disability basis.

4.04. Medical Evaluaticns.

A. _Referral of claimants to physicians for examinations and
evaluations as required by West Virginia Code, Chapter 23,
Article 4, Subsection 7a(d) shall be nade within twenty
working days of the end of the 120—day pericd of taemporary

total disability.

B. Referral of claimants to physicians for examinations and
evaluations in response to requests by or on behalf of

claimants for consideration of permanent disability awards,
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Workers' Corp. :
Adm. Reg. 23-1 : Sec. 4.04
Sertes VI

4.05,

and requests of employers desiring evaluations by physicians

of their cholice when claims are in litigation upcn the issue

0
H

£ the extent of vermranent partial disebility, in claims hased
upcon injuries and occupational diseases cother than occupational
preuncceoniosis shall ke made within fifteen working days from

the date of receipt of such requests in the Fumd.

Examinaticns and evaluaticons to be performed by the Occupational
Pneumoccniosis Board shall ke scheduled and notice of the
scheduling shall be transmitted to the parties within sixty
days fram the date of non-medical rulings directing referral

to the Roard.

Permanent Disability Rulings.

Parmanent disability evaluation reports received from physicians
to whom claimants have been referred by the Camissioner in claims
based upon injuries and cccupaticnal diseases cother than occupat-
icnal pneumoccniosis shall be acted won within fifteen working

days frdm the date of receipt in the Fund.

Findings of the Occupational Pneumoconiosis Board shall ke
transmitted to the parties within ten working days from the

date of examination by the Board.

Payment pursuant to awards of permanent disability benefits
shall be issued and delivered in accorxdance with the provisions

Of West Virginia Code, Chapter 23, Article 4.
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Workers' Comp,
Adm. Reg. 23-1 ) - - Sec. 4.06
Series VI

4.06. Petitions for Recpening.

A. Petitions for recpening of claims upcn a temporary total
disability basis shall be ruled wpon within ten working days

from the date of recelpt in the Fund.

B. - Petitions for recpening of claims upon a permanent disability
basis shall ke miled upon within thirty davs from the date of

receipt in the Fund.

4.07. BApplicaticns for Modification of Awards. Arplications for

modification of awards filed by employvers shall be ruled upon within ten

workirg days fram the date of receipt in the Fund.

Section 5. VCTATIONAL REHABILITATION

]

5.01. Training Proposals. Individualized Written Rehabilitation

Programs received from the Division of Vocaticral Rehabilitation shall be
ruled upen within twenty working days from the date of receipt in the

Fund.

Secticn 6. INVOICES

6.01. Medical Exvenses. Invoices for payvment or reimbursement of

the cost of medical services or supplies submitted upon properly executed,
prescribed forms shall be ruled upon within fifteen working days fram the

date of receipt in the Fund.
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Workers' Comp. , : ,
Adm. Reg. 23-1 , , Sec. 6.02
Series VI

6.02. Travel Expenses; Wages. Inveices for reimbursement of travel

expanses and wages submitted vpon properly executed, prescribed forms

shall be ruled won within fifteen working davs fram the date of receipt

in the Fund.

Section 7. PROTESTS; HEARINGS; MOTIONS

7.0l. Protests. When awards or rulings of the Conmissioner are
protested within the time allowed therefor, written notices shall be issued
wirich acknowledge receipt of the protests and advise the parties of the time
and place that hearings will be conducted. Such notices shall be issued

within fifteen days from the date of receipt of protest.

7.02. Hearings. A hearing shall be scheduled toc be conducted within

thirty days from the date of receipt of protest in the Fund._

7.03. Moticns., Motions made at hearings regarding evidentiary or
procedural matters shall be ruled upon whenever possible Ly trial examiners
during the course of hearings. Motions that are necessarily referred to the
Cormissioner for consideration and ruling shall be ruled upon by written

notice to be issued within thirty davs from the date of hearing.

Section 8. COMMISSICHER'S FINAL DECISICN; APPEAL

8.01. BAppealable Orders. After final hearings appealable orders shall

be entered and transmitted to the parties within thirty cays from the date
of final hearing, or the date of receipt of written sukmission or withdrawal
by the parties.
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Workers' Como.

Adm. Peg. 23-1 S . Sec.

Series VI

8.02. Zppeal. Upon receipt of written notices of appeal, notices
shall he.issued acknowledging receipt of the appeals and advising the
parties that the claims will be transmitted to the Acpezal Board. Such
notices shall ke issued within fifteen working days from the date of
receipt of notice of appeal in the Fund. Claim files shall ke prepared
and transmitted to the Appeal Board within thirty working days from the

date of receipt of notice of appeal in the Fund.

8.02
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