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WEST VIRGINIA ADMINTISTRATIVE REGULATIONS
WCRKERS' COMPENSATICN COMMISSIONER

Chapter 23-2
Series V
(1984}

Subject: These rules provide for the general administration of
a hearing and review process regarding the performance
of self-insured emplovers.

1.01. Scope. These are emergency-legisiative—wuies Acency Approved

Proposed Iegislative Rules establishing a hearing ard review process for

consideration of conplaints filed by claimants about the performance of emplovers

who are permitted to self-insurs their workers' compensaticon liability.

1.02, Authority. These emergency-lesistakive—rules Agency Approved

Proposed lLegislative Rules are promulgated pursuant to the. authority of

West Virginia Code, Chapter 23, Article 1, Section 15, and Article 2, Section 9,
as judicially interpreted by the Supreme Court of Appeals of West Virginia in

the case of UMWA, et al v. Lewis, W.Va. , 309 S.E.24 58 (1983).

1.03. Filing Date. These rules were filed on the &tk 25th day of Jumer

October, 1984, in +he Secretary of State's office.

1.04. Effeasive-Bate, Sulmissicon Date. These rules are-te-kecame

effeative-on—ttha—geh-day—of-Fure—1 084 r-ag—anexgeney—legigiative-2utess were

sutmitted on the 25th day of October, 1984, to the legislative Rule-Making

Review Committee as reguired by law.




Workers' Comp.

Adm. Reg. 23-2 ' ' o Sec. 1.05
Series V
1.05. Definitions. As used in these rules:
A. Self-Insured mrplovers shall mean those emplovers who have
elected and been granted permission to self-insure their
workers' compensation liakility parsuant to the provisions
of West Virginia Code, Charter 23, Article 2, Section 9.
B. Fund shall meah the West Virginia Workers' Campensation Fund
created by West Virginia Code, Chapter 23, Article 3, Section 1.
C. Commissicner shall mean the Workers' Campensation Comuissicner
appointed pursuant to West Virginia Code, Chapter 23, Article I,
Section 1.
Section 2. CQMPIAINT PRCCEDURE
2.0l. Filing of Complaint; Proper Cause for Failure to Honor Pay Orders.

A-ctadirantemptoved—ty-a-seif-itrswred-omptoyery or-a-deperdent- ot —a—tataily

imSured-anmicyee—of-a—ser f-instredt-enpioyvery-having - reasonr-to-tetieve—that-the

empiover-tEs- refused-or-faed-topropgerty ddsaarge s responsibity—in

paying-compensaticn-and-expenses-directiy—to-its—empioyses-as—required-by —Taw

mayv—fite-In—the~vffice vftim—Camissionerawricier campiaint-recarding —the

atleged-vefiiSal—ow-failure- of—the—amployer-—THe-written-camplaint-choula

eontain-specific-information- ineluding-dakesS,—cRouRts—Rames—and-other-pertinent

faeks—upen—which-she-carploine-ia-based-

A.

-

An imjured employee of a self-insured employer, or a deépendent

of a fatally injured employee of a seif-insured erployer, where
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Workers' Comp.
A&m. Reg. 23-2 : Sec. 2.01
Series V

such perscn's claim has been ruled conpensable, who has reason

to believe that the amployer has refused or failed without

proper cause to discharce its responsibility in paying compensation

and expenses in that claim directly to that injured employee or

that dependent of a fatally injured emplovee as recuired by law

may file in the office of the Cammissioner a written coamplaint

regarding the alleged refusal or failure of the employer. Such

a written camplaint must ke made with specificity and include

dates, amounts, nares and other pertinent facts upon which the

ctmpiéint is basesd.

B. Proper cause for failwe to pramptly honor a pay order to a

claimant shall include, but not be limited to, those instances

where a self-insured employer fails to receive notice of a

preperly pramilgated pay order, or those instances in which a

pay order has been pramulgated in substantive error, is on its

fags cbvicusly in errcr as to the amount due, or orders the

pavment of temporary total disability benefits past the date cn

which the claimant returmed to work.

2.02. Investigation of Complaint. Upon receipt of a written carplaint

the Comissioner shall forward a copy to the employer and give the emplover

an coportunity to respond to the complaint in writing. The employer shall
respond within thirty days of receipt of the conmplaint. The matter shall then
be investigated by review of the claim records, ccmmmiéation with the amplover

and carplainant or their representatives, and by audit of the anployer's
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Workers' Comp.
Adm. Reg. 23-2 ) Sec., 2.03
Series V

operations and records, or otherwise, as may be deemed appropriate by the

Commissicner.

" 2.03. Imitial Determinaticn. After investigation the Camnissicner

shall give notice in writing to the parties of the initial determination.

If investigaticon of the matter and commumicaticons with the interested parties
produce a satisfactory resolution of the matter in dispute, or if it shall
appear that the enployer has substantially complied with all requirements of

law, the complaint shall be dismissed. Otherwise, a hearing shall be scheduled.

Section 3. HEARING; NOTICE; REVIEW

3.01. Hearing. Hearings shall be conducted mursuant to the provisions

of West Virginia Code, Chapter 23, Article 5, Section 1.

3.02. Notice of Decision. After hearing the Camuissioner shall give

written notice of the acticon taken uwpan the complaint in the form of an

appp;a'l abhle order.

3.03. BAppeal. If the employer or the complainant shall feel aggrieved
by any action of the Commissioner the right to appeal provided by West Virginia

Code, Chapter 23, Article 5, Sections 1, 3, and 4 shall be arolicable.

Section 4. PENALTIES

4,01l. Financial Penalty. If after hearing the Commissioner finds that

the emplover has refused or failed without proper cause to discharge its

respensibility in paving campensaticn and expenses in a carmpensable claim as
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Workers' Ceonp.
Adm. Reg. 23-2 - Sec. 4.02
Series V _

reguired by law directiv—to—tts—ermpicyees to the claimant or dependent or

has ctherwise falled to comply with the requirements of law in its performance
as a self-insured employer the Comissioner skair may assess against the
employer a financial penalty, payable to the claimant in the claim which gave

rise to the camplaint, in an amwunt not o exceed five thousand dollars.

4.02. Revocaticn of Selfi-Insurance Privilege. In addition to the

financial penalty provided in Section 4.0l1, above, where the Camissioner

determines that the self-insuwred emplover has refused or falled without prcrer

cause to discharge its regponsibility in paying compensation and expenses as

required by law with such frequency as to produce a substantial impairment of

the rights of itfs emplovees and their dependents, based upon proven infracticns

found ard penalized by the Cormissioner pursuant to these rules, the Cammissioner

may revoke the privilege of the emplover to self-insure its rigk and reguire the
employer to beccme a pramiurn-paying subscriber to the Fund. -

An employer's privilege to self-insure a subsidiary or division or othar
operating entity of a parent company may be revoked when the evidence of record
clearly reflects that the subsidiary or division or other ocperating entity is
cperated at a different location from the parent company and that the improper
conduct requiring revocation was neither directed nor authorized by the parent

COTpany.

4.03. Continuing Liability and Jurisdiction. An employer that has the

privilege of self-insurance revcked pursuant to Section 4.02, akove, shall

continue to be liable for the payment of claims incurred during the period of
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Workers' Conp.

Adm. Reg. 23-2

Series V

self-insurance and the Comissioner shall continue to have jurisdiction over
such claims and payments. The Camnissioner may require reports fram the

amployer and may conduct audits of the employer's reccords to identify the

continuing liability of the amplover.
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.SENATE BILL NO. 413 __

| Mr, R. Williams '
By . 7727 . ——— -
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[introduced March 6, 1983

referred to the Committee _on the Judiciary ) o

A BILL to amend article two, chapter sixty-four of the cocde
_of West Virginia, ofie thousand nine hundred thirty-cne,
as amended, by adding thereto a new section, designated
"section twenty-three (one)(fifteen), relating to
authorizing the workers' compensation commissioner to

-promulgate legislative rules relating fo self-insured.

Employers.

Be it enacted by the Legislature of West Virginia:

That article two, chapter sixty-four cof the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended by. adding theretc a new section, designated
section twenty-three (one)(fifteen), toc read as follows:
ARTICLE 2, EXECUTIVE AGENCY AUTHORIZATION TQO -PROMULGATE

LEGISLATIVE RULES.

§64-2-23(1)(15). Workers' compensation commisgicner.

The legislative rules filed in the state register on the

twenty-£fifth day of October, one thousand nine hundred
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85R1330

eighty-four, modified by the workers' compensaticn

commissioner to meet the cohjecticns of

the legislative
rule-makingl review committee and refiied in the state
registered on the ninth day ofrJaﬁﬁary, cne tﬁousand nine
hundred eighty-five, relating to the worxers' compensation

commissioner (self-insured employeérs) are authorized.

NOTE: The purpeosg cof this bill 1is to autheorize the
workers' compensation commissicner to promulgate legislative
rules relating to self-insured employers.

This section 1s new; therefore, strike~throughs and
underscoring have been cgmitted.




W

~J

10
11
iz
13
14
15
16
17
18
19
20
21
22
23
24
25
26

P T e T TTR——

/350

- . H B 1s01
(By Delegate Casey == Yy
{introduced March 6, 1985 ; referred to the
Committee on___the Judiclary = )

A BILL to amend article two, chapter sixty-four of the code
of “West Virginia, one thousand nine hundred th;rty~one,
as amended, by adding thersto alnew section, désignated
section twenty-three (dne){fifteen), relating to
authorizing the workers' compensation commissioner to
promulgaté "legislative "rulés ‘relating to seif—insured
'empioﬁers. -

Be it enacted by the Legislature of West Virginia:

-

That article two, chapter sixty-four of the code of West

Virginia, one thousand nine hundred thirty-one, as amended,

be amended by adding thereto a new section, designated

section twenty-three (one)(fifteen), to read as follows:

ARTICLE 2. EXECUTIVE AGENCY AUTHORIZATION TO PROMULGATE

LEGISLATIVE RULES.

§64-2-23(1)(15). Workers' compensation commissioner.
¢

The legislative rules filed in the state register on the

twenty-fifth day of October, one thousand nine hundred

- 6O
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NOTE: The purpose of this bill is to authorize the
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