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Dear Mr, Manchin:

Fnclosed herewith for filing in the State Register are two copies of Agency
Approved Prcposed Legislative Rules pramlgated by the Workers' Campensation
Camissioner, and supporting documnentation.

The filing includes three series of rules, designated Series IV, Series V,
and Series VI, each of which is referred to kelow. These rules are pramulgated
for the purpose of supplanting those Emergency Iegislative Rules bearing the

same aesa.gnatlons which were filed in your office on June 6 1984 and are
presently in effedt. =~ - -

A public hearing was held at 1:00 p.m. on October 4, 1984, to receive oral
and written camment upon the proposed rules. Notice of the hearing was filed in
the State Register, notice was served by a Class I Legal Advertisement published
in 34 pewspapers throuwghout the state, and copies of the proposed rules were
distributed in the Fund's Field Offices and at Workers' Carpensation hearings.

A copy of the transcript of the hearing and a cooy of the written cament received
are encleosed herewith. . The cament received was duly considered and same of the
recamended revisions were adopted. Revisions are for clarification of provisions

and establishment of procedures based wpon experience and reasonable future
expectations.

Revisions of the emergency rules are denoted as follows:
language is stricken throush,
titles are double underiined.

(1) deleted
{2) additions are underlined, and (3) additions to
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Re: 2Agency Approved Proposed
Iegislative Pules of the
Workers' Camnpensation
Cormmissioner, Series IV, V,
Filed Octoker 25, 1984

LA Fiscal Note J_nclud_u:\g a narrative discussion cf the fiscal implications
regarding each series of rules and an estimate of projected additional admin-
istrative cost is enclosed herewith.

A copy of the notice of agency approval of the proposed lecr:l.slatlve rules
and summissicon of the rules. to the ;_eglslatz.ve Rule—-l-iakmg Rev:.ew Camuittee is
anclossd herewith..

The following is & statement of the circumstances wh__c:.n require the pram-
ulgation of these rules and a br:LeJ. smmrv of due content of the ru_'l_es.

41l three series of rules pertain to subjec!: Tatter that is mtegrally
related to the afgrinistration of the Workers' Campensaticon Fund and its influence
upon the hea_th and welfare of injuréd workers and their czependents. Also, all
three series of rulés are pranlgated for the express purpose of campliance with
directives of the Supreme Court of Eppéals of Wr—:'sL. Vlrglm.a.

In the case of M, et al v. lIawis, W.Va. , 309 S.E.2d4 58 {1983), the
Supreme Court of Anpea_l_s of West V:u:g:l_m.a ordered the Workers' Campensation
Camissicner to "..... estaDllsn a procedure by which a claimant can institute an

acticn to Susnend or terminate an employer's status as a self-insurer, or to
have a substantial fine, pavable to the claimant, levied against the employer -
when a self-insurer is not meeting cbligations to claimantS..... T Thase rules
are desigred to accarplish capliance with the order of the Court.: :

In the case of Meadows, et al v. Iawis, TW.Va. ;, 307 8.E.24 625 (1983),
the Supreme Court of Appeals of West Virginia mte’roretea pertj_nent provisions
cf the West Virginia Code as orov:.c:_mg that the Camissicner is requ:Lrea, in
certain circumstances, to pay atto::ney fees and expenses to claimants in additicn
to the benefits they receive. Such fees and expenses have not previcusly keen
paid fran the Workers' Compensation Fund. The bmose of these rules is to
Pprovide systematic adminis u:at_'l.ve managenent o- the aCthﬂ’l mandatad by the
Court. . . —= ' P -

In the case of Meadows, et al v. Lewis, W.Va. , 307 S.E.24 625 (1983),
the Supreme Court of Appeals of wWest Virainia directed that the Workers' Cc:rrrpen
sation Commissioner prcmulgate adniristrative rules and regulations specifying
internal procedural time l:.:m_.t.s‘ through which aijt.d;r.catlons and awards are made.
of lnjured workers and thea.r denendenﬁ by prcrtot, efficient delivery of benefits
to which they are entitled. '
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Re: Agency Approved Proposed
Iegislative Rules of the
Workers' Carpensation
Ccrrmissioner, Series IV, V,
and VI -

Filed October 2:, 1384

The representative of the agency who may be contacted for further information

regarding these proposed mies is William Mitchell, Sem.or Counsel, telenhone
number 348-2580.

Thark you for your cooperation in this matter.

Carmissioner

TEH: WM om

Friclosurss ' - Tl T




APPENDIX B

FILED

PISCAT: NOUTE FCR PROPCSED RIIES .

Series IV——Attormey Fees
Series V-—Self~-Insurers
Rule ™Mtle: Series VI—Procedural Time Limits

Tvpe of Rule: p:4 Iegislative - Intexpretive Procedural
Agency ‘Workers' Coampensation Fund - Address 601 Morris Street

- Charleston, WV 25301

ANNUAL FISCAL YEAR _
1. Effect ‘of Propesed Ruile | Increase Decrease Current Next Thereaftar
Estimated Total Cest $6,60L,452 | & ' $17,163,443 |$18,021,615 |§18,87%,787
Parsonal Services 3,143,568 7,887,637 8,292,519 8,687,401
Current Expenses © | 1,914,038 ’ 6,195,895 6,505,690 6, 815,485

Repairs and Alterations -— _— —_— —_—
Equipment 442,328 602,175 532,284 662,393
Cther S.3., Rekt., & 1,101,32C L 2,467,736 2,591,123 2,714,310

Ins.

2. Explanation of zbove estimates.
Estimate based wpon the administrative cost related tc creation and staffing of
227 additicnal positions in the Workers' Carnpensation Tund.

3. Chiectives of these rules:

Series IV-—Tc provide for systematic administrative management of the payment of -
attorney fzes and expenses fram the Workers' Campensation Fund, as
directed by the Supreme Cowrt of Appeals.

Series V--—To establish a procsdure by which a claimant can institute an action
against a self—ipsured employer, as directed by the Supreme Court of

- hd —_

Series VI-—To establish internal procedural time limits pertaining to adjudications
and awards, as directed by the Supreme Court of Appeals.




4. Explapation of Overall Econcmic Impact of Proposed Rule.

Quastions A, B and C are addressed with specific refarence to each of the
thres serdses of rules individually:

The prcmulgat:.on and implementaticn of these rules would produce no econanic
impact wpon the state or its residents masmzx:h as the rules merely provide fox
the administrative management of the pavment of attorney fees and e:@enSes ‘which
are awarded by the Court.

Cf course, the payment of attor:léy fess and expehses fram the Workers'
Cormpensation Fund as directed by the Court will. constitute expenditures that
must be funded by all emloyers in the state who subscrike and pay premiums to
the WOrkers Cca:rpensatlon FLmd chever, there is no bas:l.s upen wh:.ch such
when the Court will direct the ‘payment of fees ‘and experises. To date, fees and
expenses have been paid in three claims in the total amoumnt of $12,700.00.

Series V.

The pramilgation and implementaticn of these rules will produce only a very
mincr econcmic impact wpen the state or its residents. Of cowrse, the directive
of the Swpreme Court of Arveals reguires that hearings be held upon receipt of
ccrpla_'.nts fram ‘claimants against their ezmloyers Therefore, a modest amount
of administrative expense will ke incuwrred in docketing and conducting hearings
and resolving issues. Existing persomnel and facilities will ke utilized for
that purpese. - - .

The 'najor expenditures that will result fram the process crdered v the
Court and addressed by these rules will he In the form of fines paid bv amlovers
directly to coamplaining employvees. _

SeriesVI R [

The pramilgaticon and implementaticn of these rules, as directed by the
Supreme Court of ADDeals will oroduce an ecorxmic impact on the state and its
residents in the form of a Gramatic incresse in the administrative cost of
operating the Workers' Ccrr@ensat_on Fund, an estimate of which is set forth
above. - . .- e e el .
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WEST VIRGINIA ADMINISTRATIVE REGUIATICONS
WORKERS' CCOMPENSATION COMMISSIONER

Chapter 23-2

Series V
(1s84)

SELF-INSUREDS
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WEST VIRGINIA ADMINISTRATIVE REGULATIONS
WORKERS' COMPENSATION COMAISSIONER

Chapter 23-2
Series V
(1984)

Subject: These rules provide for the general administration of
a hearing and review process regarding the performance
of self-insured smployers.

1.01. Scope. These are emersemey—Texisiapive—rvies Agency Approved

Proposed legislative Rules establishing & hearing and review prccess for

consideration of camplaints filed by claimants about the performance of aemplovers

who are permitted to seli-insure their workers' compensation liability.

1.02. Authority. These emexgesey—tegisiative—ules Agency Approved

Proposed iegislative Rules are promulgated pursuant to the authority of

West Virginia Code, Chapter 23, Article 1, Section 15, and Article 2, Section 9,
as judicially interpreted by the Supreme Court of Appeals of West Virginia in

the case of IMWA, et al v. lewis, W.Va. , 309 8.E.2d 58 (1883).

1.03. Filing Date. These rules were filed on the &tk 25th day of cumer

October, 1984, in the Secretary of State's cffice.

1.04., Effesrive—bate, Submission Date. These rules are-ko-keceme

effective-cn—the—oeh-day-of-Fune,—1 0804 —ag-emergeney—Tegistative-yruless were

submitted on the 25th day of October, 1984, to the Iegislative Rule-Making

Review Committee as required by law.




Workers' Conp.

Adm. Reg. 23-2 . Sec. 1.05
Series V
1.05. Definitions. As used in these rules:
A, Seli-Insured Emplovers shall mean those enployers who have
elected and been granted rermission to self-insure their
workers' compensation liability pursuant to the provisions
of West Virginia Code, Chapter 23, Article 2, Secticn 9.
B. Fund shall mean the West Virginia Workers' Campensation Fund
created bv West Virginia Code, Chapter 23, Article 3, Secticn 1.
C. Commissioner shall mean the Workers' Compensation Camissioner
appointed pursuant to West Virginia Code, Chepter 23, Article I,
Section 1. , _.
Section 2. CCMPIAINT PROCEDURE
2.01. Filing of Complaint; Proper Cause for Failure to Honor Pay Crders.
Frormtrantarpicyed—y-a-seif~insrred-empivyeryoradererdent-of—a—fatatty

indured—ensioyee-of-a—seif~insurei-cprioyvery—having-reason—to—betieve-thatthe

ammicver-tEsrefused-or—faiisd-toproperiy-discharge— Tt responsibt I ty—in

payng-compensation—and—expenses—dtrectiy—to ths-anptorees e —reawirad -y —faw

mayfite In—tieofitte of—te—Camassicner-awritter capiaintregardng —ths

atteged-refusal-or-failuve of-the-cmpleyer-—The-written—cappiaint—sheuzd

eentain-gpeeific-information-inaluding-dates,—SmernEs—Romes—ond-othor-persinens

Facks—uper-which-the-corpraine-is-baseds

A,

an injured employee of a self-insured employer, or a dependent

of a fatally injured employee of a self-insured emplover, where

Page 2




Workers' Corp.
Adm. Reg. 23-2 Sec. 2.01

Series V

2.02.

such person's claim has been ruled canpensable, who has reason

to kelieve that the amployer has refused or falled without

proper cause to discharge its responsibility in paying compensation

and expenses in that c¢laim directly to that injuwed emplovee or

that dependent of a fatally injured emplovee as reguired by law

may file in the office of the Camissioner a written camplaint

regarding the alleged refusal or failure of the emplover. Such

a written complaint musi be made with specificity and include 7

dates, amounts, names and cother pertinent facts upon which the

camplaint is based.

Proper cause for falilure to pramptly henor a pay order to a

claiment shall include, but not be limited to, those instances

where a self-insured emplover fails to receive notice of a

properly premulcated pay order, or those instances in which a

pay order has been rramulgated in substantive error, is on its

face chbvicusly in error as to the amount due, or orders the

payment of temporzxry total disability benefits past the date on

wihich the claimant returned to work.

Investigation of Coamplaint. Upon receipt of a written camplaint

the Camnissioner shall forward a copy to the aemployer and give the employer

an opportunity to respond to the complaint in writing. The employer shall

respond within thirty days of recelpt of the camlaint. The matter shall then

be investigated by review of the claim records, cammmnication with the exmplover

and camlainant or their representatives, and by audit of the employer's

Page 3




Workers' Corp. -
Adm. Reg. 23-2 . Sec. 2.03
Series V ' '

operations and records, or otherwise, as may be deemed apprepriate by the

Commissioner.

2.03. Initial Determinaticn. After investigation the Cammissioner

shall give notice in writing to the parties of the initial determination.
If investidation of the matter and commmicaticns with the interested parties
produce a satisfactory resclution of the matter in dispute, or if it shall

appear that the employer has substantially complied with all requirements of

law, the complaint shall be dismissed. Otherwise, a hearing shall be scheduled.

Section 3. HEARING; NOTICE; REVIEW

3.0l. Hearing. Hearings shall be conducted pursuant to the provisions

of West Virginia Code, Chapter 23, Article 5, Section 1.

3.02. Notice of Decision. After hearing the Camissioner shall give

written notice of the action taken wpon the conplaint in the form of an

appealable order.

3.03. 2ppeal. If the employer or the carplainant shall feel aggrieved
by any action of the Commissioner the right to appeal provided by West Virginia

Cede, Chapter 23, Article 5, Secticns 1, 3, and 4 shall be applicable.

Secticn 4. PENALTIES

4,0l. Financial Penalty. If after hearing the Comissioner finés that

the ermployer has refused or failed without proper cause to discharge its

responsibility in paying compensation and expenses in a caomensable claim as

Page 4




Workers' Comp. :
Adm. Reg. 23-2 Sec. 4.02
Series V '

required by law girectiv—to—its—awiovees to the claimant or dependent or

has otherwise failed to comply with the requirements of law in its performance
as a self-insured employer the Conmissicner skat:r may assess against the
employer a financial penalty, pavable to the claimant in the claim which cave

rise to the camplaint, in an amowmnt not to exceed five thousand dollars.

4.02. Revocation of Self-Insurance Privilege. In addition to the

financial penalty provided in Secticn 4.01, above, where the Camissicner

determines thai the self-insured emplover has refused or failed without proper

cause o discharge its responsibility in paying compensation and expenses as

recquired by law with such frequency as to produce a substantial impairment of

the rights of its amplovess and their dependents, based wpon proven infractions

found and penalized by the Camissioner pursuant to thess rules, the Camdissioner

may revoke the privilege of the emplover to self-insure its risk and reguire the
erployer to become a premiun-pvaying subscriber to the Fund.

An employer's privilege to self—msure. a subsidiary or division or cther N
operating entity of a parent company may be revoked when the evidence of reccord
clearly reflects that the subsidiary or division or cther cperating entity is
operated at a different location from the parent corpany and that the improper

conduct requiring revocation was neither directed nor authorized by the parent

company .

4.03. Continuing Liability and Jurisdiction. A2An employer that has the

privilege of self-insuwrance revcked pursuant to Secticn 4.02, above, shall

continue to be liable for the payment of claims incurred during the period of

Page 5




Workers' Carp.

Adm. Reg. 23-2

Series V

self-insurance and the Comissioner shall continue to have jurisdiction over
such claims and payments. The Camissioner may require reports from the
emplover and may conduct audits of the emplover's records to identify the

continuing liability of the emplover.

Page 6
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MR. MITCHELL: Goed afterncon, Ladies and Gentlemen. We appreciate

yvour coming, and we want you tec know that we're very much inter-
ested in hearing what you have to say today.

As you knoy, this Public Hearing is being
conducted for the purpose of receiving public comment upon
Legis?ativé Rules that have been proposed by the Workers'
Compensaticn Commissioner.

I'm an assistant to Commissioner Huffman, who has
asked that I represent him here today.

The way we'd 1ike to proceed is that I'd like to
make just a brief comment about the development of the Rules,
what has transpired with regard to them to the present and what

we anticipate will transpire in the next few months. Then I

.would Tike to allow 2311 the rest of the time, that we'll spend

here today, to you so that you can offer any comment that you
care to, any suggestion, any recommendation, concerning these
Rp1es and the effect that they will have upon the entire
Workers' Compensation program and the éitizens of this Staté.
These Rules were first filed as emergency Rules on Juné Bth.
They'1]l be in effect for a maximum period of six months;.after
which time we anticipate meking a request for an extension of
that time, simply for the purpese of having something in effect
until such time as the Legislature can act upon the proposed
Rules. The proposed Rules were Filed on August 9th with the
State Register and with the Legislative Rule-Making Review

Committee,
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We have received some public comment im writing up
to this time, and, of course, we're here today for the purpose
of receiving vour public comment. A1l of that comment will then
be considered by the Commissioner who will revise the Rules, as
deemed appropriate, and he will then approve the revised form of
the Rules and File them again with the Legisiative Rule-Making
Review Committee. The staff of the Committee has indicated to
us that if the approved version of the Rules s filed within the
next ccup?é of weeks or su, they intend to schédu]e a Public
Hearin§ during the Interim Legislative session on their November
schedule so that if you desjre to participate in that public
proceeding of the Legislative Rule-Making Committee concerning
these Rules, you may want to contact the committee staff For
information regarding their scheduling. AFfter the Legislative
Committee has completed its deliberations, it'l1] make a
reccmmeﬁdation to the Legislature, and we hope that the
Legis}afure will act upen these Rules at some time during the
1985 session.

Now, then, as you probably know - if anyone
doesn't have copies of the rules, there are copies here - these
Rules are in three Series, each of which concerns specific
independent subject matter. So what we'd like to do is to take
them up one Serijes at a time, in numerical order, so we'll begin
with the Serjes designated 'IV', which concerns attorney fees

and expenses.
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MR.

MR.

MR,

MR.

MR.

HR.
MR.
MR.
MR.

MR.

Who would like to speak first regarding the
attorney fees? Yes, sir?

BARRETT: I'd Tike to...if you'd just explain Section 2.01
in contrast, if you would, with Section 3.01. If you'd Jjust

- tell me what it means - what it intends to do?

MITCHELL: It intends to provide the circumstances under which
fees will bé_éaid From the Fund, which, in essence, is upon
order of the Court.

BARRETT: I don't understand the petition of the attorney,
then, tb the Commissioner? o

MITCHELL: That relates to the Court's mandate concerning the
methodology for determining what the amount of the fee award
would be, and the petition would contain that necessary
information identifying the work performed, etc. and, therszfore,
the value of the services.

BARRETT: l As I understand it, a Court order will be the only

way an attorney will be paid; is that correct?

'MITCHELL: Yes, sir.

BARRETT: From the Fund?

MITCHELL: Yes, sir.

BARRETT: And I do understand_that a petition must be filed

aFter the Court orders?
MITCHELL: fes, sir. That's consistent with the content of the
Court's order in the case of Meadows, et. al. vs. the Commissio-

ner. They directed, in that order, that the fees be paid in




-

70
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accordance with Disciplinary Rule 2306, and the statutory limit
on fees in Chapter 23 of the Code. And in order for the
Commissioner to make a determination as to what the amount
should be, the Commissioner needs to know the speci%ics of the
word 'performed'®.

MR. BARRETT: The next question jis, on what type of legal services
are we|talking about the Fund paying the fees?

MR. MITCHELL: I'm not sure I understand the question, hut...

MR. BARRETT: As I understand, Meadows was a mandamus proceeding,
and I‘m'wondering...From the normal filing of the protest by a
claimant or Filing a protest by an employer?

MR. MITCHELL: Only if the Court orders, and, then, whether it be
mandamus or appeal, the Commissioner will pay.

MR. BARRETT: Is it my understanding that you're so-t of Jeaving
this open to the Court, again, as to what you're going to have
to pay? -

MR. MITCHELL: There might be any future developments that we
couldn't anticipate now, of course.

MR. BARRETT: _Is that what this is left open for? I'm familiar
with the Meadows case - and I'm wondering...I saw some dictum
sometime back that talked about...I'm assuming that a claimant
Fi]és g profest to the Commissioner's award and he, subsequent-
1y, redeives an increase in that award; do these Rules app!& as
to the atforney Fees?

MR. MITCHELL: No, sir.




MR,

MR.

MR.

MR.

MR.

HR.

MR.

MR.

7
BARRETT: This would not...has nothing then to do with a
protestable award?
MITCHELL: inrthe absence of an order of the Gourt, that's

~true. OFf course, the Court said, in Meadows, and I assume they

may say in other’'cases, that, for instance, in Manning's claim,

Fees were to be pajd immediately with regard to one proceeding,

and they said that you'll probably have to pay fees according to
the appeal once that's concluded, but we don't have an order to

pay for that at this point. OFf course, those proceedings aren't
completad.

BARRETT: These Rules are written in light of the Fact that
you've made the order, then, to pay the attorney Fees in normal
protestable ordersf . |

MITCHELL: Certainly. Upcn order of the Court.

BARRETT: Then you have not ruled that out in the Commissio-

ner's office - that you may be required to pay the attorney fees?

MITCHELL: No, sir. We will comply with any order of the
Court.
BARRETT: Gne more question.' Assuming the attorney fees

are ordered to be paid by the Court in a protestable order,
would they be charged...are you charging those to the Fund or,
if you are seTF-insh;ed. would you be paying the at@urney Fee as
a self-insured?

MITCHELL: The self-insured would pay in the same manner that

they wuu1d.pay benefits.
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BARRETT: Thank you.

MITCHELL: We may get some more comment about that. Yes, sir,
Mr. Atkins?

ATKINS: Mr. Mitchell, I normally represent claimants.in
cases, and I've been listening to the various questions and
answers - the question I have is, to what Court do you make
application for these fees?

MITCHELL: The Cohmissioner would respond to the order of any
Court having appropriate jurisdiction.

ATKINS: " And what Court would that be?

MITCHELL: I would think it would be the Supreme Court, or it
might be a Circuit Court.

ATKINS: Is there any...?

MITCHELL: I don't think there's a question of making
application. The petition that's referred to {that Mr. Barrett
inquired about) is to be presented to the Commissioner with
respect to identifying the work and thg value, etcg,

ATKINS: I understand that; it's the question of the
particular steps fnvo]ved in presenting the petition to the
Commissioner First, as I understand; is that correct?

MITCHELL: I would think there would be no reason for a
'petition being filed until the Court order had been issued.
ATKINS: I understand that, but how do you get the Court to

asﬁume jurisdiction in the First place?

MITCHELL: You'd have to see the Court about that.
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MR. ATKINS: So you just file some kind of paper with the Court
{0 say that you want a fee award, is that hasically what the
ReQuTation seems to encompass?

MR. MITCHELL: The Regulations don't address that. The method
that has been used, to date - for those cases in which the
Commissioner has been required to file fees - is that it has
heen done by m&tion in connection with 1itigation that was
already before the Supreme Court of Appeals.

MR. ATKINS: But in protestable orders, there's no Court that
takes ahy jurisdiction unless you go all the way to the Supreme
Court, which means that if, at some stage of the proceedings,
Titigation is terminated short of the Supreme Court, what Court

do you go to to request the order that's referred to in the

Regulations?
MR. MITCHELL: I can't answer that. I know of no such proceeding.
MR. ATKINS: Thank you.
MR. MITCHELL: - Any other commerit regarding the attorney fees, and
expenses?

-Then let's proceed to Series V of the Rules, which
concerns the performance of self-insured Employers and the
system For heéring of complaints that was mandated by the

,Supremé Court. Who would like to speak with regard to this

Series of Rules?
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MR. CASTO: For the record, I am Manager of Workers®' Compensa-

tion Insurances for American Electric Power Service Corporation,
Fuel Supply Oivision, Lancaster, CGhio. In that capacity, I
represent nine coal-related companies, primarily self-insured in
Chio, West Virginia, I1lineis, and Utah. The proceedings this
afterncon are a 1ittle different than anticipated, since it has
been nine years since the Commissioner has had hearings on
Rules. The comments ['ve prepared are in total, as opposed to
being to the three specific areas, but, since we're halfway
there, 1 thought I wonld go ahead and'proceed at this point.

I have herewith, and I'd Tike to tender today, a
written commentary to the Rules and Regulations and would like
to make a few brief comments on the highpoints that we sze and
have problems with. ‘The rule-making process of the Commissioner
has direct impact on the self-insured operations of the Fuel
Supply Division, which are Five coal mining companies throughout
West Virginia. We are éuncerned about the wording of some.of
the RegﬁIations; We are obviously most concerned about the
self-insured complaint section, and we would ask that you review
it carefully. I realize that it's impossible to create a
mechanism that will avaid frivelous complaints entirely. We
would ask that the Commissioner establish a procedure by which
complaints can be reviewed, evaluated for the validity and
processed without the need for Titigation. There are many

instances where 3 self-insured complaint can be resolved by &
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telephone call, by an explanation. These Regulations lend

themselves to harassment by individuals who have no standing in
the cJaim, just because they want to file é complaint against
the company. Nothing in these Regulations indicate that the
person filing the claim need be a2 claimant in the claim
involved, or representing a claimant in the claim involved, or a
party in any c1aim: We believe tﬁat needs to he rect{Fied. We
believe that there are circumstances where a self-insurer needs
to return a pay ordsr becauyse it is clearly improper, wholly in
error._énd the Rules shdu1d provide for that kind of activity.
To go one step further, we would ask the Commissioner to
establish a core group of employees who are familiar with

self-insurance and familiar with the workings of the'Fund, who

~would be available to deal with questionable pay orders within

the time period, which would allow for the return, correction,
and timely payment of pay orders, so as to avoid averpayments,
misunderstandings and unnecessary litigation, a1l three of which
have cost factors that cannot be recovered and hurt us all. To
facilitate that, we would ask that you establish a hot-line,
which can be used by the self-insured employers to call in to
gain access to these peopie who will be able to say, this i; the
reason’ this pay order was written, or, in the instance that
comes to mind, the pay order was written for $35,000.00, and it
was supposed to be for $3.500.00_— a computer error. It was for

two months benefits. It's very obvious it's got to be wrong.
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Current Regulations would require the self-insured emplover to
pay the claimant $35,000.00 and then come back and file a
protest and get its money back from the Fund. That's not doing
anyone any good. There needs to be the ability to deal
day-to-day with errors that are going to occur. I don't think
any'bF us are wi1ling to give up our human nature and state that
we‘ré going to be perfect all the time. I make mistakes. The
Fund makes mistakes. There has to be a mechanism and a manner in
which those can be corrected,

The second area we would Jike to deal with is that
of attorney Fees, which is the preceding commentary. We bhelieve
that the statute is clear...or the case law is clear on the
attorney fees. They are applied in only very special cases, and
we hope that the Regulations will Further explain exactly how

the Commissioner is going to pay for his Ffailure to comply with

Commissioner is the person who makes the failing and should make

the payment.

The third area, I think, of importance are the time
1imitations the Commissioner has placed upon himself in dealing
with non-statutory adjudications and rulings. There are some
time Timitations that we'can do nothing about because they're in
the statute. There are many other limitations in these
Regulations that are self-imposed, and, I_Be1ieve. unrealistic.
The Commissioner has been operating under these emergency

Regulations for some time now, and I would implore you to go
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back and study what you*ve been doing over the past few months
to determine whether or not you have, in fact, been living up to
the Regulations you set Ffor yourself. If vou cannot live with
the -Regulations, &s you have written them, if you can't comply
with them, it is foolhardy to pass permanent Regulations that
require you to do something you can't possibly do. The end
result will be more routine granting of authérizations, the
payment of benefits, the payment of bills without any audit
process whatever. And, granted, it's very limited now, but with
no audi% process at all, we‘?l end up with constant 1itigation,
far worse than it is today, and no end in sight., We believe
that a careful auditing review of the non-statutory time
Timitations on a real comparison to what is being done, will
create a standard which we can all live to, which we will all
understand, which will treat the claimants fairly, treat the
empTaye}s fairly, and treat the Commissioner fairly. It's just
unbelievable that the Commissioner would crawl out on a 1imb,
and saw it off behind himself. And that's exactly what this
will do. Every day the gentlemen across the street criticize
the Workers' Compensation Fund, They would lead you to believe
that West Virginia has the worst compensation system in the
nation. That s not fact; West Virginia has a ;ery competent
Norkefs‘ Compensation system. But it keeps deing things that

cause people to be critical of it.
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The final area I would like to bring up is not
exactly in the Rules, but I would like to ask that it be
inclTuded in the Rules. Almost every other jurisdiction in this
nation has, as a part of its Workers' Compensation procedure and
practice, an allowance of the claim. The claimant, the employer
and'the State all know what we're dealing with. The Commissio-
ner, or the governing body, or whoever is invelved, says to the
injured worker: "Your claim is allowed for this; if you disagree
with that, notify me.® The doctor understands what's allowed,
the empioyer understands what‘s_aiTuwed, and ten years later,

the State understands what it allowed. I believe that, iF we

_ are to move into the 20th Century in this State and be able to

deal with claims on a careful managed basis, auditing benefits
and dealing in the computer era, we're going to have ta have an
allowance of claim that everyone knows. It completely avoids
the conflicts that come up years later when witnesses memories
are foggy, and doctors' memories are foggy, and no one can
remember exactly what happened to the quy. He fell on his head
and now his toes hurt and no one knows how hfs toe got hurt but
it's compensable., If the State would take the one liftle step
in the second sentence of its compensability ru]%ng and say: 'We
have allowed your claim for...' - whatever it happens to be thét
he's claiming - everyone knows where they stand from day ons.
There can be no confusion, If then you have problems, there's a
procedure to correct it. The claimant, the doctor, the

employer, can work together fo notify the State as to what's
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wrong and get it corrected so that anyone picking up that File
will know whether or not the request for medical authorization
i< proper or. improper. We won't have the confusion of a &octor
getting a letter authorizing surgery today and two days later
getting a letter from a diFfergnt claims examiner saying surgery
is not authorized because it's not a part of the ¢laim. The
doctor is sitting here with two letters - and I have such a file
so I know it can happen - the bottom 1ine in this whole thing, I
balijeve the maiﬁ thing Forgotéen by the edicts df the Court, by
the ruﬁﬁ to avoid further criticism, is the fact that the West
Virginia erkers’ Compensation Fund is an insurance company.
It's primary duty is to protect the assets of the insured. To
be sure to see that benefits are paid to injured workers in a
timely manner at an appropriate fate but only to those indivi-
duals who are truly deserving and meet the criteria for a
compensable ¢lajm. Thank you.

MR. MITCHELL: Your comments about what is allowed in a claim has
what relationship to éither of these three Serijes of Rules?

MR. CASTO: The Commissioner is in the process of making
rules. It's something that needs to be dealt with in terms of
rule-making. While you're making rules, ['m asking that you...
as I said, it doesn't specifically apply to the Rules that are
here, but every nine years when you make Rules, you know, you've

gat to put out what you've got. Thank you.
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MR. MITCHELL: I'd just Tike to make two brief explanatory
responses to Mr. Casto's comments. First, with respect to the
self-insured complaint procedure - it was the intent to deal
with the very kind of problem that Mr., Casto referred to, the
simple oversight kind of thing, when Section No. 2.02 was
written. It talks about investigation, and, if, through
communication with the parties, it can be discovered that thers
is no objectionable conduct, then the complaint will be
dismissed. It is a summary pracegding, so to speak, so that
time, effort and money will not be spent by all the parties
where it's inappropriate., That's the purpose of that. With
respect to the very short time 1imits, I['11 have to confess that
I, as well as many other employees of the Fund, share your
concern. But, I think I should offer just a brief comment abouf
what the fatinna?e was for determining what those periods should
be for each of those functions. You mentioned that there are
already several statutory time limits. Some éf”them are
virtually impossible to satisfy. For fnstance. just_for one
example, there's the 30-day time limit that the Commissicner has.
to rule upon a submitted claim after 1itigafion. That's been in
the Code for quite a number of years, and it's virtually
impossiﬁle to satisfy. Nevertheless, the Fund does the very
best it can utilizing that as a goal, as the ideal. When we
determined these time 1imits, and, of course, the first purpose

was to satisfy the mandate of the Court saying; 'vou'‘ve got to
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establish time 1imits.' But the way we tried to decide what
those time 1imits should be was to establish a goal which was
ideal, and to shoot fFor it, as best we can, including that
highly-advertised process that is going on now, which is to hire
some 200 and some additional employees in the Fund. The staff
of the Fund has now been increased to approximately 550
empioyees, and, of coursa, as the number grows higher, many of
the jobs being low paid, there is a great deal of turnover, but
nevertheless, that is continuing. One of the most active
offices in the Fund today is the Personnel O0ffice where we are
recruiting employees as fast as we can. We recognize that given
your comments }elating to what we are able to do today - it is
our intent to do much better tomorrow by acquiring additional
emplovees, additional office space, additional equipment, etc.
So that is the rationale for those very short time limits,
a1though, as far as the possibility of satisfying them tomorrow,
I could not disagree with you.

Any further comments on Series ¥V concerning self-
insured employers?

Then let's go to Series VI on the internal proce-
dural time 1imits regarding adjudications and awards.

MR. ATKINS: I have a question under attorney fees, if we could
go back. Are these Requlations mandatory or permissive, as far
as fees and fee petitions are concerned? In other words, do
these Rules purport to be mandatory on all people that practice

in Workers' Compensatian ¢claims?
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MR. MITCHELL: With respect to those instances in which the Court
orders the'cOmmissioner to pay from the Fund, yes, it is
intended to be mandatory.

MR. ATKINS: The questioﬁ that I have then is, if you choose not
to file such a petition, then the claimant'slrepresentative is
Just bound by the statute, i; that correct, with respect to the
chargeable Fee? -

MR. MITCHELL: | I should think so, except that I couldn't speak for

' the Court. If the Court orders, and you choose not to avail
' yourselF of the benefits of the Court's order, I wouldn't
pfesume to speak for the Court.

MR. ATKINS: ~ Thank you.

MR. MITCHELL: Doés an&one have any comment on Series VI?

There being no further comments, this meeting is
adjourned. '
{HEARING ADJOURNED AT 1:30 p.m.)}

STATE OF WEST YIRGINIA
WORKERS' COMPENSATION FUND, to wit:

I. Grace Day, Reporier Fdr the Workers' Compensation Fund, do
hereby certify that the foregoing is a correct record of the proceedings.

Given under my hand this the ‘11th day of October 1984.

QZéfzszﬂza;/' :><ij22:r

“'Grace Day, Reporter
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COMMENTS OF CEDAR COAL COMPANY, CENTRAL APPALACHIAN CCAL
COMPANY, SOUTHERN APPALACHIAN CCAL COMPBANY, SQUTHERN
OHIO CCAL COMPANY, AND WINDSOR POWER HQUSE CCAL COMPANY
ON PROPCSED LEGISLATIVE RULES O THE WCORKERS'
COMPENSATION COMMISSIONER: SERIES IV, V AND VII

October 4, 1984
Charleston, West Virginia

Pursuant +c¢ the netice filed in the office of the
Secretary ¢f State on August 9, 1984, Cedar Ccal Company, Central
Rppalachian Coal Company, Southern Appalachian Cecal Company,
Southern Ohio Cpal Company, and Windsor Power House Ceoal Company,
jointly file these comments on the proposed legislative rules of
the Workers' Compensation Commissioner, Series IV, V and VI. As
self-insured emplovers in West Virginia, ocur interests extend not
only to the proposed legislative rules regarding self-insured
employers, but alsc tc the effect that the propcsed legislative
rules regarding attorney fees and internal time limits may have
on us and con all West Virginia employers.

As indicated in the letter from the Workers' Compensa-
tion Commissioner which accompanied the filing of thése proposed
legislative rules, all thres series of rules were promulgated to
comply with the directives of the Supreme Ccourt cof Appeals of

West Virginia as set forth in Meadows, et al. v. Lewis, wW.Va.

, 307 S.E.24 625 (1%883), and U.M.W.A., et al. v. Lewis,

w.Va. . 309 S.E.24 58 (1983} These proposed rules are
essentially the same as those rules which were filed on an
emergency basis on June 6, 1984, Thus, the exXperience gained by

the operation o©of <+he Workers' Compensation Fund under the




emergency rules 1s of particular significance in the ultimate
determination of appropriate final legislative rules by the

Commissiconer.

A, Comments on Specific Sections, Series IV, Payment of
Attorney ¥Fees ]

1. 1.01 Scocpe - We do not object to the scope

language in this section as it follows the recuirements set forth

in Meadows, et al. v. Lewls, supra. However, because the

language is vague as to the socurce of payment ¢f attorneys fees
and expenses, we believe that +the phrase "from the Workers'
Compensation Fund" should be inserted after the phrase ". .

+ « @Girecting the Commissioner to ray . . .". Thus, there will
be no confusicon as to the source for payment of attorneys fees
and expenses, and the wording of this section will be compatible
with that found in §§ 2.01, and 3.01.

We =zre concerned tﬁat this potential for an award of
attorneys fees and expenses to a party which must pursue its
rights in court is strictly limited to claimants. Employers may
similarly be aggrieved by a willful disregérd of_legél duties by

+he Commissioner and would be Constitutionally equally entitled

n

to seek this remedy. Therefore, we believe that the phrase "or
empioyers" should be added directly following the phrase " . . .
to attorneys who represent claimants . . . ". Neither a claimant
nor an employer should be forced to bear the legal expense
incurred in requiring the government to d¢ its job.

2. 1.05. B. Fee Petition or Petiticen = For the

reasons stated in comment 1 above, we believe that the phrase




"from the Workers' Compensation Fund" should be inserted after
the phrase " . . . for an award cf attorney fees and expenses .
. ", to specify the Workers' Compensation Fund as the scurce for
the payment cf an award. Further, for the reasons stated in
comment 1 above, we believe that the phrase "or an employer's"
should be added directly after the phrase " . . . submitted to

the Commissioner by a c¢laimant's . . .".

3. 1.03. C. Petitioner - PFPor the reasons stated in

comment 1 above, we believe that the phrase "or an emplcyer's

attorney" should be added directly after the phrase " . . . shall
mean a3 claimant's attorney . . .".
4. 2.01l. Court Order - We support the language of

this section which clearly implies that any award of attorney
fees and expenses shall be paid from the Workers' Compensation
Fund. We note, however, that there is the potential for confu-
sion as to whether an employer can ever be held responsible for
the payment of such fees and expenéés. Therefore, we bhkelieve
that the word "sclely" shoculd be inserted following the phrase

" . . . fees and expenses shall be paid . . .". For the sake of
proper identification, we also believe that the phrase "Workers'
Compensation" should be inserted preceding the word "Fund". It

is noted that the Court in Meadows, et al. v. Lewis, supra,

indicated at Svllabus Point 7 that " . . . the government ocught
+5 bear the reasonable expense. incurred by the citizen . . .".
To 4insure +that this cost is not unfairly passed on to an

individual employer, we believe that the following sentence

should be added  to this section afiter the phrase " . . . and




guidelines established by these rules.": T"Attorney <fees and

expenses shall nect be charged against an employer's account,
either directly or by means of a pay order in the case of a
self-insured employer." By making such changes, the mechanism of

this rule will be clear,

5. 2.01. Petition by Attorney. For +the reasons

stated in comments on section 1.01 above, we beliave that the
phrase ‘'"cor an employer's attcorney" should be inserted directly
following the phrase " . . . and submitted by a claimant's

attorney . . . ".

6. 4.01. C. Agrement and Pavyvments. This section is

vague concerning what i1s meant by the "subject course of litiga-
tion". We believe <that the phrase "upon which the claim for
attorney fees and expenses 1s based."” should be added immediately
following the phrase " . . , involved in the subject course of
litigation . . .". In additioﬁ, since the fee-limiting language
of this section is statutecrily applicable only to claimants'!
attornevs, we believe that the word "claimant's" should be

inserted preceding the word "attorney".

7. 5.01. Necegsitvy of Services ~ For the reasons

stated above, we believe that the phrase "or the employer's right

to the performance of a legally prescribed non-discretionary

dutv" should be added directly fcllowing the phrase ". . . neces-
sary to establish the claimant's entitlement to benefits . . . ",
g. 6.02. Pre-Litigation Services - For the reasons




stated above, we believe that the phrase "or the employer's
entitlement to &a legally prescribed non~discretionary duaty"
should be inserted following the phrase " . . . to establish the

claimant's entitlement is compensable . . ..

9. 6.03., Post~Litigation Services = Similarly, we

believe that the phrase "or +the employer’'s entitlement to a
legally prescribed non~-discretionary duty," should be inserted

following the phrase " . . . nature cof the claimant's entitlement

is compensable . . ",

10, 6.05. Litigation of Award of Attorney Fees And

Expenses - For the reasons cited above, we believe that the
sentence "Time expended by the petitioner in successfully
ocbtaining & court order for the payment of attorney £fees and
expenses to the employer is also compensable" should be added to

this section.

11. 8.02. Maximum Fees. - S8ince the Statute

refers only toc attorneys of claimants and dependents and is tied
to benefits received, we believe that phrase "for attorneys f£for
claimants and dependents" should be inserted following the word

"feas, "

12, 10.01!. Pavment Based Upon Final Order - For the

reascns previously stated, we believe that the phrase "from the

Workers' Compensation Pund” should be inserted directly following

the phrase " . . . the Commissioner shall issue payment . . .".




B. Comments on Specific Sections, Series V, Self-Insureds.

Section 2, COMPLAINT PROCEDURE,

This proposed rule is intended to set the standing
requirements for the filing of a complaint against a self-insured
employer. It also attempts to spell out what information must be
included in a written complaint. We support a rule which clearly
delineates who can file a written complaint containing specific
informatiocn. However, we do not believe that +the language
contained in the proposed rule adecuately seis cut the reguire-
ments for standing to file a complaint as envisioned by the

Supreme Court cof. Appeals in UMWA, et al. v, Lewis, supra ({in

which the Court indicated that because an individual claimant is
most directly affected by the failure of a self-insured emplover
to meet its legal obligations, he or sbe is the most effective
policeman of the system). The vagueness of the propesed rule's
wording would apparently permit an employee without a ccompensable
claim to make such a complaint. Further, the proposed wording
would apparently permit an employee who is.not the claimant in a
given claim to intercede in that claim despite the féct +that he
is not a party-in-interest. Certainly, the Court d&id not
envision permitting such action by persons not parfies in a given
claim. Such a procedure would be ripe to misuse and abuse.

We also believe that the cheoice of words regarding the
acts or omissions of a self-insured employer upon which a written
complaint may be filed is too broad in that it fails tc take into
account instances where a self-insured employer fails to receive

notice of an obligation in the form of a payorder, and instances




where it is obvious that an error has been made by an employee of
the Workers' Compensaticn Fund. An example of such an error
would ke the receipt by a self-insured emplover of a payorder
for a temporary +total disability payment in the amount of
$32,130.00 for ten weeks of disability. It is obvious in such an
instance that a "0" has been errcneously added to the amcount on
the payorder. The result would be an unwarranted overpayment to
the ¢laimant. Another example would be the receipt of a
pavorder for chiropractic treatments which have not Dbeen
authorized by the Workers' Compensation Fund.

We believe thét a protest mechanism or similar device
must be included in the rules which will afford a self-insured
emplover a speedy means by which to challenge guestionable
payorders, and a mechanism which will prevent the ‘unjustified
overpayment of benefits to a claimant while, at the same time,
insuring tltat a claimant receives those benefits to which he is

entitled. The decision in UMWA, et al. v. lewis, supra, clearly

demonstrates that the Court was concerned that a claimant receive
only "reguired" payments. We believe that this proposed rule
should be rewritten to incorporate not only the standing concerns
addressed above, but alsc to identify these inétances where a
self-insured employer does not receive notice by means of a
payorder, or receives a payorder which is obviously in error.

We further believe that the Commissioner should
establish a "hotline" at the Fund by which employers could
contact dJdesignated Fund staff +to have erroneous payorders
corrected immediately and administratively to avoid senseless and

costly litigation.




We tender the following substitute language for section

2.01. Grounds for Complaint and Obijections
to Pay-Orders, A, An injured employee of a self-
insured employer, or a dependent of a fatally
injured emplovee of =a self-insured employer,
where such injury has been ruled compensable, who
has reason to believe that the emplover has
refused or failed without proper cause to dis-
charge its responsibility in paying compensation
and expenses 1in that c¢laim directly to that
injured employee or that dependent of a fatally
injured emplovee as reguired by law may file in the
office o©f the Commissioner a written complaint
regarding the alleged refusal or failure of the
employer. Such a written complaint must be made
with specificity and include dates, amounts, names
and other pertinent facts upcn which the complaint
is based.

B, Proper cduse for failure to promptly
honor a payorder to a claimant from the Commis-
sioner shall include, but neot be limited to,
those instances where a self-insured employer
fails to receive notice of a properly promulgated
payvorder, or those instances in which a payverder
has been promulgated in substantive error, is on
its face cbvicusly in error as to the amount due,
or orders the payment of temporary total disability
benefits past the date on which the claimant
returned to work.

c. Upon receipt of a guestionable payorder
to .a claimant, a self-insured employer shall pay
that amount to which a claimant is legally
entitled, and may file a written objection with the
Commissioner within five days of receipt of the
payorder. This objection shall be ruled upon by
the Commissicner within 10 (ten) working days from
the date of receipt of the objection in the Fund.
The Commissioner shall give notice of the action
taken upon the objection to the claimant and the
emplover in +the form of a protestable order,
pursuant to the provisions of West Virginia Code,
Chapter 23, Article 5, Sectiecn 1. After final
hearings an appealable order shall be entered and
transmitted to the parties pursuant to these

regulations and to the provisions of West Virginia




Code, Chapter 23, Article 5, Sections 1, 3, and 4.

D. The Commissioner shall refund to self-
insured emplovers within a reasonable time, not to
exceed 30 days, any overpavment made by the
self-insured emplcocyer to a claimant pursuant to an
erroneous paycrder,

In light of the confusion which has resulted from the

Court's decision in Butcher wv. 8State Workers' Compensation

Commissioner, W.Va. , 315 S.E.24 (1%83), <ccncerning

cverpayments, and the Court's subseguent failure to clearly
define its stand on the overpayment guestion, every endeaver

must be made to prevent an overpayment in the first instance.

2. 4.01, PFinancial Penalty - For the reasons stated

above, we believe that the phrase "without proper cause" should
be inserted after the phrase " ., . . that the employer has
refused or failed , ., ."; and that the phrase "in a compenszable
clazim as reguired by law" should be inserted after the phrase " .

. + tc discharge its responsibility in paving compensation and

exXpenses . . .". We also believe the phrase "directly to its
employees” should be mecdified to read "to the claimant or
dependent," to aveoid any suggestion that complaiﬁts may be

broucht by non-parties or as class complaints.

The prcposed wording of this subsection further places
upon the Commissioner a mandatory requiremenﬁ to impose financial
penalties against a self-insured employer regardless of the
nature . of the infraction. Because we feel that the
Commissioner's discretion to act must be preserved in the

application of these rules, we believe that the word "shall"”




should be changed to "may" and thus insure that the Commis-
"

sioner's sound Jjudgment can be exercised: . . . the

Commissioner may assess against the emplover a financial penalty

Although this subsection's wording reflects the Court's
desire +to impose financial ©penalties for a self-insured
employer's malfeasance, there is nothing to guide the
Commissioner in imposing a financial penalty short of a ceiling
of five thousand dollars. 1In the interest of predictability and
stability, we believe that the following sentence should be added
to this subsection immediately following the phrase " . . . in an
amount not *to exceed five thousand dollars." : "Such financial
penalty shall be in addition to the amount of proper compensation
or expenses in controversy, and shall in no instance exceed an
amount equal to that amount of proper compensation or expenses in

controversy nor five thousand dollars, whichever ig less.”

3. 4.02. Revocation of Self-Insurance Privilege «~ We

note that this gubsection fails *to provide an objective basis
upon which self-insurance privileges may Dbe suspended or
terminated. Therefore, we urge that the phrase "where the
Commissioner determines that the self-insured employer has
refused or failed without proper cause to discharge its
responsibility in paving compensation and expenses as required by
law with such freguency as to indicate a general business
practice, based upen proven infractions filed and found by the

Commissioner under these rules,"” be inserted directly after the
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phrase "In addition to the financial penalty provided in Section

4.01, above, . . .". We believe that such an addition will serve
as reviewable and falr standard to be used by the Commissioner
and make sure that one infraction will not constitute grounds

for revocation.

We also believe that an emplover should be permitted to
reapply for self-insured status after five years following

revocation.

4, Timeliness cof Complaints.

We are keenly éware of the thin ice upcon which any
financial penalty provision in Workers' Compensaticon regulations
rests. We specifically and fundamentally believe that the Court
had no statutory authority upon which to regquire or impose such
renalties. We therefore, believe that some limitations are
essential to avoid the harmful abuse which may stem from the
misuse o©of procedural devices. Therefore, we preopose that the

following be included as Secticn 5 in the proposed rules:

Section 5, TIMELINESS OF COMPLAINTS

5.01, Time in which to File a Complaint. A
complaint alleging a self-insured emplover's
refusal or failure without proper cause to dJdis-
charge 1its responsibility in paying compensation
and expenses to a claimant or dependent shall be
filed no later than thirty (30} days following such
refusal to act or failure to act, or no later than
thirty (30) days after the claimant Knows or should
have known of such refusal or failure to act,
whichever is later. 1In no event shall a complaint
be. . filed later than three (3} months after an
alleged refusal or failure to act.
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cC. Comments on Specific Sections, Series VI, Adjudicaticns
and Awards.

1. 1.01. Scope - We suppert the Commissioner's
attempts to implement internal time limits in the administrative
rocessing of claims. While many of the time deadlines in these
proposed rules are laudatory, we believe that many may also be
unrealistic in light o¢f +the reality of operations in an
administrative agency. We urge the Commissioner to assess the
operation of the Fund under the emergency rules implemented on
June 6, 1984, and to determine whether the discreticnary proposed
time limits aré realistically achievable. Consistent failure by
the Fund to meet its own internal time limits could result in the
imposition of attorneys fees pursuant te the propesed rules of
Series IV, pavable from the Workers' Compensation Fund. Such a
result would adversely impact upen all West Virginia employers in
the form of higher Workers' Compensation premiums. Therefcore, we
urge the Commissicner +to seriously reassess the time limits
prescribed in Series VI. We believe that the following two
sentences should be zadded to the end of this section: "In all
instances where a time 1limit herein prescribed is in conflict
with a time limit set forth in the Workers' Compensation Act, the
latter statutory time limit shall govern. Compliance with non=-

statutory time limits may be extended for good cause."

2. 4.01., Awards of Temporary Totasl Disability Benefits =

Tc better identify those who may receive disability benefits, we

believe that the phrase " . . . sufficient evidence that
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claimants are entitled tec awards . . ." should be changed o .
. . sufficient evidence that a2 claimant with a compensable

indury is entitled to awards . . .",

3. 4.02. Cessation of Temporary Total Disability - To

better reflect what evidence is necessary to reguire cessation of
temporary total disability benefits, we believe that the phrase
"or have returned t¢ work"” should be addzd immediately after the
phrase " . . . have ceased to be temporarily and totally dis-

abled . . .".

4. 4.04. Medical Evaluations, B. - We believe that this

rule should reflect medical referrals not only on behalf of
claimants, but also on behalf of emplovers. Therefcre, we
believe that the phrase "or employvers" should be added directly
after the phrase " . . . in response to reguests by or on behalf

of claimants . . .".

D. Conclusion

Cedar Ccal Company, Central Appalachian Ccal Company,
Southern Appalachian Coal Cempany, Southern Ohio Ccal Company,
and Windsor Power Heouse Coal Company appreciate the opportunity
tc comment on these proposed rules and respectfully urge the
Commissioner to adopt appropriate revisions in issuing any final

regulations.




