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NOTICE OF AGENCY APPROVAL AND SUBMISSION

Subiject: RErercency ILegislative Rules of the Workers' Compensation
Commissioner, Series IV, Seriles V, and Series VI

The akove titled Emergency legislative Rules constitute the official
rules approved by the Workars' Comensation Camnissicnsr on the 6th day of
Deceamber, 1984, and filed pursuant to law in the office of the Secretary of
State, State of West Virginia. 7
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Chapter 23-5 SECRETARY pr g?ﬁ{;’ﬁl’c
Series IV oo
(1984)

Subject: These rules provide for the administrative regulaticon of
the payment of attornev fees by the Workers' Canpensaticon
Comissioner.

Section 1. GENERAL

1.01. Scope. These are emergency legislative rules relating to
carpliance with court orders directing the Caunissioner to pay from the
Workers' Compensation Fund attorney fees and expenses to attorneys who

vepresent claimants in connection with workers’ compensation claims.

1.02. Authority. These emergency legislative rules are pramulgated
pursuant to the authority of West Virginia Code, Chapter 23, Article 1,
Section 15, and Article 4, Section 6, and Article 5, Section 5, as
judicially interpreted by the Supreme Court of Appeals of West Virginia

in the case of Meadows v. Lewis, W. Va.  , 307 S.E. 2d 625 (1983).

1.03. Filing Date. These rules were filed on the &6th day of

December, 1984, in the Secretary of State's office.

1.04. Effective Date. These ruiles are to become effective on the

6th day of December, 1984, as emergency legislative rules.
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Commissioner shall mean the Workers' Carpensation Commissioner

appointed pursuant to West Virginia Code, Chapter 23, Article 1,

Fee Petition or Petition shall mean the petition or application

for an award of attorney fees and expenses from the Werkers'
Compensation Fnd sulmitted to the Camissicner by a claimant's

attomey, including all attachments and supporting documentaticn.

Petitioner shall mean a claimant's attorney who submits a fee

Dependent or Surviving Dependent shall mean a dependent as

defined in West Virginia Code, Chapter 23, Article 4,

1.05. Definitieons. 2as used in these rules:
Al
Section 1.
=
C.
. petition to the Commissicner.
D.
Subsection 10(d4).
Section 2. COMPENSARLE REPRESENTATION
2.01.

Court Order. Attorney fees and expenses shall be paid from the

Workers' Compensation Fund when, and only when, the Camissicner is directed

by Court order to deo so. Payment shall be made in accordance with such order

and the limits and guidelines established by these rules.

Section 3.

FEE PETITION

3.01.

Petiticn by Attornmey. The Comrmissioner shall consider payment

of reascnable attorney fees and expenses from the Workers' Compensation
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Adm. Reg. 23-5 } ' Sec.
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Fund upcon récelipt of a fee dPetition prepared and submitted by a claimant's

attorney in accordance with a court order, which petition must satisfy

all the requirements of these rules.

Section 4. CONTRACT FOR LEGAL SERVICES

4.01. Acrezment and Payment. The petitioner must provide the

following in support of the fee petition:

A. A cooy of the contract for legal services entered into
by the attorney and client, and any other fee or pay-
ment agreement entered into, relating to the claim in

which payment is sought.

B. A written discloswre of all prior payments for services
and relmbursement of expenses made by the client tc the
attomey, relating to the claim in which payment is

sought.

C. A statement that the attorney will neither charge nor
receive any further payment for services or reimburse-—
ment of expenses from the client relating to the issue

or issues involved in the subject course of litigaticn

upon which the claim for attorney fees and expenses is based.

4.02. Client Notification. The attorney shall be rasponsible for

providing the client a copy of the fee petition and explaining it to the

client,
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Section 5. DUTIES OF ATTCENEYS AND OTHER EMPIOYEES

5.01. XNecassity of Services. The services perfomed by the attorney

and other persons must e reasonably necessary to establish the claimant's

entitlervent to benefits.

5.02. Status of Emplovees. The fee petition must provide a thorouch

record of the necessary work performed, which record must have been
canpiled contemroranecusly with the periormance of the work, indicating
the professicnal status of each perscon performing such work, with the
appropriate billing rate for each person, the dates on which each duty

was performred, and the time devoted by each person to each duty.

5.03. Duties of Paralegal Assistants. The duties performed by a para-

legal assistant are compensable, but at an hourly rate attributable to that

emeloyee,

5.04. Duties of Secretaries and Clerks. The duties performed by sec-

retaries and clerks are not separately campensable, but are considered an

element of the firm's overhead costs.

Section 6. TIME EXPENDED.

6.0L. Billing for Necessary Services. The amount of time reported

must be reasonably related to the service provided in order to ke compensable.

Time rmust be reported in iIncrements of cne-tenth of an hour.

Pace 4




Workers' Corp.
&AM, Reg. 23-5 ' . " Bec. 6.02
Series IV '

6.02. Pre-Litigation Services. Time spent pricr to a determination

that litigation is necessary to establish the claimant's entitlement is
compensabkle, provided that the work was reasconsbly related to the issue

that was litigated.

6.03. Post~Litigation Services. A reascnable amoumt of time spent

by an attornev after litigation to explain, by letter or appointment, the
results of the litigation and the nature of the claimant's entitlement is

canpensable.

6.04. Preparation of Fee Petition. Time spent preparing the fee

petition, and revision therecf, is not compensable.

6.05. Litigation of Award of Attorney Fees and Expenses. Time

expended by the petitioner either in successfully defending an award of
attorney fees and expenses upcn an anplover's protest and/or appeal, or
successfully obtaining an increased award wpon the petitioner's protest

and/or appeal, is campensable.

6.06. Educaticnal Activities. Time spent attending CILE seminars,

workers' campensation seminars, hearings on proposed regulaticns, hearings
in other workers' compensation claims, and other general educaticnal

activities is not compensabkle.

Section 7. REIMBURSEMENT CF EXPENSES

7.01l. Incidental Expenses. Necessary incidental expenses that

are directly allocable to the claim such as long distance calls, copving,
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photographs, etc. are compensable. Telephone calls cannct be reported

in aggregate, but must ke reported individually with a brief identification

of the party called and the purpose of the call.

7.02. Travel Expense. Travel expenses are ccmpensable if the

description thereof includes detailed information about the items of
expense, dates, times, and the activity conducted relating to the issue
or issues in litigaticn. Items of expense and amounts payable shall be

limited to those prescribed by the Travel Regqulaticns pranulgated by the

Department of Finance and Administration.

7.03. Inter-State Travel. The cost of long distance travel should

be avoided and/or limited to the extent possible. Alternative methods of
case develcpment should be utilized whenever possible. For instance, the
engagement of co-counsel and the utilization of depositions, courtesy
hearings docketed by workers' compensation agencies in other states,
interrogatories, etc. are encouraged in the interest of preserving the
Fnd for maxirmm disbursement in the form of kenefits paid to claimants.
The cost of inter-state travel will be reimbursed only if it is thoroughly

justified as necessary and reascnable.

Section 8. FEE LIMITS

8.01l. Hourly Attorney Fee Rates. The criteria of Disciplinary

Rule 2-106 of the Code of Prefaessional Responsibility shall be considered

in determining reasonable hourly rates. OQut-of-court work shall be
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campensated at not less than $50.00 ver hour and not more than $75.00 per
hour. In-court work shall be compensated at not less than $70.00 per hour
and not more than $100.00 per hour. Canpensation at such hourly rates
shall ke subject to the limits set forth in Sections 8.02, 8.03, and 8.04

elow.

8.02. Maximum Fees. The statutory limit upon fees prescribed by

West Virginia Code, Chapter 23, Article 5, Section 5, shall apply in all
cases, notwithstanding the nmumber of hours expended, the allowable hourly

rates, or other considerations.

8.03. Two Hundred Eight Week Limit. The statutory limit of twenty

percent of the benefits paid during a pericd of tweo hundred eight weeks
shall be deemed to mean "per award" as copposed to "per claim". For example,
in a single claim an attorney could concelvably receive up to twenty percent
of up o two hmndred eight weeks benefits paid pursuant to a post-litigation
award of temporary disability benefits, and could thereafter receive up o
twenty percent of up to two hundred elight weeks benefits paid pursuant tc a

post-litigaticn award of permanent disability benefits.

8.04. Computation of Twenty Percent Limit. The basis for computation

of the statutory twenty percent limit shall be as follows:

L. In those cases which involve the issue of the claimont's
entitlement to temporary disabkility kenefits, and/or the

claimant's entitlement to permanent disability benefits,
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Adm. Reg. 23-3 . Sec. 8.04

Series IV
or a surviving dependent's entitlement to dependents'
benefits, the basis for carputation shall ke the dollar
amount of the disability benefits or dependents' henefits
received by the claimant or dependent as a direct result
of the protest or appeal and subsequent litigaticn. The
basis shall not include the dellar amownt of the benefits
granted by an order of the Cammissicner which was protested,
since entitlement to such portion of the total benefits
ultimately awarded was established without the interventian

of legal representation.

B. In those cases which involve only the issue of the claimant's
entitlement to medical expensé benefits and/or vocational
rehabilitation benefits, the basis for computation shall be
an amount to be determined by the Camissioner, considering
the criteria of these rules, but shall in no event be more
tpan the dollar value of two hundred eight wesks of total
disability benefits calculated at the benefit rate or rates

applicable to the claim involved.

Section 9. ACTION UPCN PETITION; NOTICE; REVIEW

$.01. Interim Notice. If upcn review of the fee petition it shall

appear that additicnal or more specific information is needed the
petitioner shall be notified thereof and provided an cpportunity to

stomit such information for consideration.
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9.02. Notice of Decision. The Camnissioner shall give notice of

the action taken upon the petition to the petitioner and the parties to
the claim in the form of a protestable crder, pursuant to the provisions

of West Virginia Code, Chapter 23, Article 5, Secticn 1.

9.03. BReview. If the petitioner, the awplover, or the ciaimant or
dependent shall feel aggrieved by the action of the Camiissicner in granting
or denving an award of attorney fees and expenses, the right to review
provided by West Virginia Code, Chapter 23, Article 3, Sections 1, 3, and

4 shall be zpplicable.

Section 10. . PAYMENT OF FEES

10.01. Payment Based Upon Final Order. After the applicable pericd

for protest or appeal of an order of the Camissioner or agpellate author-
ity granting an award of attorney fees and expenses has expired and such
order has become final, the Commissicner shall issue payment Irom the
Workers' Compensation Finmd pursuant to said final order, payment to ke made
as prescribed below. Attorney fees and expenses shall not be charged against
an employer’'s account, either directly or by means of a pay order in the case

of a self-insured emplover.

10.02. Payee. Payment shall be made jointly to the petitioner and

client.

10.03. Payment of Co-Counsel. The Camnissicner shall not issue pay-

ment to co-counsel.
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10.04. Basis of Award; Lurp Sun Pavrents; Installment Payments. IS

the award of attorney fees and expenses is hased upon benefits that have
keen paid or accrued, vayment shall ke in a luap sun. If, however, 211 of
the benefits constituting the basis of the award have not accrued at the
time payvrent 1s to ke made, pavment shall be issued for that porticn of an
award based upon accrued benefits and the halance of the payment shall ke
made in future installments to ke issued concurrently with the issuance of

future benefit payments.

10.05. Reimbursement of Client. The petiticner shall be responsible

for reimburserent of the client in the amount of any rayvments previously
received by the petitioner from the client for services and expenses
which are thereafter compensated by an award of attorney fees and expenses

paid by the Comrissicner.
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