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601 MORRIS STREET

CHARLESTON, WEST VIRGINIA 25301
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Governor : - ’ . B Commissionar
NOTICE OF AGENCY APPROVAL AND SUBMISSICH
. Subject: Agency Apvroved Prooosed Legislative Rules of the Workers'

Corpensation Cammissicner, Series IV, Series V, and Series VI

The above titled legislat’ive rules constitute the official rules
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WORKERS’ COMPENSATION FUND

801 MORRIS STREET

CHARLESTON, WEST VIRGINIA 25301
JOHN D, ROCKEFELLER IV

TIMOTHY E, HUFFMAN
Governor

Cammissioner

7 December 18, 1984

Mr. A. James Manchin
Secretary of State
State Capitol

Suite 157K
Executive QOffice R
Charleston, WV 25305

Re: Agency Approved Proposed
Legislative Rules Filed
Octoker 25, 1984

Dear Mr. Manchin:

At the conclusion of a public hearing held by the Legislative
Rule-Making Review Committee on December 4, 1984, this cffice was
directed to prepare an amendment of the Agency Approved Proposed
Legislative Rules that are on £file in the State Register, such
amendment to be proposed to the Legislature by the Legislative
Rule-Making Review Committee.

The enclosure is a revision of page 5; Series IV of the
aforesaid proposed rules which were filed in the State Recister

on QOctober 25, 1984, with the original languace stricken through
and the revised language underlined.

If further inf ormatlon is needed, please contact this office
at your convenience.
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CHARLESTON, WEST VIRGINIA 25301
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Re: Agency Approved. Proposed
) Legislative Rules of the
Workers' Canpensation
Camissicner, Series IV, V,
and VI
Filed Octoker 25, 1584
Dear Mr. Manchin:

Enclosed herewith for filing in the State Register are two copies of Agency o
Approved Proposed Legislative Rules promuilgated by the Workers' Campensaticn
Camissioner, and suppcrting documentation.

The filing includes three series of rules, designated Series IV, Series V,
and Series VI, each of which is referréd to belcw. These rules are pramulgated
for.the purpose of supplanting those Emergency Iegislative Rules bearing the
same designaticns which were filed in your office on June 6, 1984, and are
presently in effect. = T e : Ce :

A public hearing was held at 1:00 p.m. on October 4, 1984, to receive cral
and written cament upon the propesed rules. Notice of the hearing was filed in
the State Register, notice was served by a Class I Legal Advertisement published
in 34 newspapers throughout the state, and coples of the proposed rules were
distributed in the Fund's Field Offices and at Workers' Compensation hearings.
A copy of“the transcript of the hearing and a copy of the written carment received.
are enclosed herewith. The comment received was duly considered and same of the -
recamended revisions were adopted. Revisions are for clarification of provisions

and establishment of procedures based won experience and reascnable future
expectations.

Revisions of the emergency rules are denoted as follows: (1) deleted

language is stricken through, (2) additions are underlined, and (3) additions to
titles are double underlined. . '




Mr, A. James Manchin

Secretary of State
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October 25, 1984

Re: Agency Approved Proposed

Iegislative Tules of the
Workers' Carmpensaticn
Ccrran.SSJ.one.. Ser:.es v, v,
and VI
Filed October 25, 1984

A Fiscal Note including a narrative discussion of the fiscal implications
regarding each series of rules ard an estimate of Dro:jectea aczm.‘c_ona.l admin=-
istrative cost is enclosed herem_th

A copy of the notice of agency approval of tha proposed legislative rules
and submission of the rules to the T_egls_a's:lve Rule-‘{akmg Review Camnittes is
enclosed herewith.

The following is a statement of the circunstances which require the prom-
ulgation of these rules and a brle_ smma:cy o“" ‘-:_he content of the rules.

All three series of riules pertain to subject matter that is integrally
related to the administration of the Vicrkers' Corpensation Fund and its influence
wpon the health and welfare of injured workers and their dependents. 2Alsoc, all
three series of rules are prantlgated for the express purpese of camplisntce with
directives of the Supreme Court of Appeals oJ. Ewest Vlrcr_m.a.

In the case of WA, et al v. lewls, W.Va. , 309 S.E.24 58 (1%83),
Swpreme Court. of Appezals of West Virginia ordered the Workers' Ccmpansa..lon
Camissioner to ".....establish a procedure by which a cliaimant can institute an
acticn to suspend or terminate an aplover's status as a self-inmswrer, or to
have a substantial fine, payable to the claimant, -levied against the employer
when a self-insurer is not meeting cbligations to claimants....." These ruies
are designed to accamplish cczmlxance w:.th the order of the Court.

In the case of Meadows, et al v. lawls, W.Va. , 307 S.E.?_d 625 (1983},
the Suprame Court of Appeals o West virginia interpreted pertinent provisions
of the West Virginia Code as providing that the Camissicner is reguired, in
certain circumstances, to pay 'attorney fees and expenses to claimants in addition
to the benefits they receive. Such fées and expenses have not previcusly keen
paid from the Workers' Ccm:ensat:.on Fund. The purpese of these rules is to
rrovide sysmﬂ.c administrative managanen: "of the action mandated by the
Court. . , . . - i ’ Do

in the case of Meadows, et al v. Iewls, W.Va. , 307 5.8B.2d 625 (1983),
the Supreme Court of Appeals of West Virginia directed that the Workers' Campen-
sation Camrissicner pramilgate adnministrative rules and regulations specifying
internal procedural time limits through which aﬂ]td_zcat:.ons and awards are made.
The essential purpose therefor is to pranote and protect the health and welfare

of injured workers and their dspendents by prawpt, efficient delivery of benefits N

to which they are entitled.

e




Mr. A, James Manchin

Secretary of State ) . o T i - -
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COctoier 25, 1984

Re: Agency Approved Proposed
Iegislative Rules of the
Workers' Camoensation
Camiissioner, Series IV, V,
and VI
Filed Cctober 25, 1984

The representative of the. agency who may be contacted for further infermation
regarding these proposed ru_es :_s W:L'l l_lam Ivh.tchell, Senior Counsel telephone
mrber 348-2580. L -

Thank you for your cooperation in this matter.

Camissicner

TEH: WM: cm
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O APPENDIX B

' FILED
TISCAL NCOTE FCR PROPCSED RILES \
otn 00T 25 M1 1D
Series IV--Attomey Fees L o QEFRL OF REL E:E%?E‘i
Seriss V-—8elf-Insurers : CEE"@Ctooer“ 3, 1984

Rule Title: Series VI—Procadural Time Limiks

Type of Rule: X Legislative Interpretive Procedural —

Agency _ Workers' Compensation Fund. . .~  Address _ _ 601 Morris Strest - LT

Charleston, WV 25301

ANNUAL FISCAL YEAR ] oo
1. Effect of Proposad Tule | Increass Decrease Current Naxt Thereaftar
Estimated Total Cost $6,601,432 s ) $17,163,443 $18,021,61% 518,879,787
Personal Services 3,143,568 7,897,637 8,292,519 8,687,401
Current Expense .| 1,914,039 ) 6,195,895 6,505,690 6,815,485
Repairs and Alterations —_— — -— —_—
Equipmett i 442,525 602,173 632,284 662,393 _
Other. 8.8., Ret., & 1,101,320 2,467,736 2,591,122 2,714,510
Ins.
i

2. Explanaticn of above estimates.

Esi-_.mate baseq upon the acxnlm.s"*atlve cost re...a.tec; to creation and staffing of

3. Cbjectives of these rules: L -

Series IV-—-To provide for systematic aczrru.n:_s_;.ratlve mnagemen oF ‘the payrent cof
attorney fees and expenses fram the Workers' Capensstion Find, as
directed by the Supreme Court cf Apveals.

Series V--—T0 establish a procedure by which a claimant can institute an action
against a se_f-msurecz errplove_, as c::.d.ec‘-ad oy the Suorane Cotrt cf

Appeals.

Series VI-—To establish intermal procedural time limits pertaining to adjudications
and awards, as directed Ly the Supreme Court of Appeals.




4, Explanation of Cverall Eccnarnic Impact of Propesed Rule. .

Cuestions A, B and C are addressed with specific reference to each of the
three series of rules individually:

Series IV ' e T - T

The pramulgation and implementation of these rules would preduce no econanic
impact won the state or its residents inasmich as the rules merely provide for
the administrative management of ti*e pamt of attorney fees ané erpenses which
are awarded by the Court. -

Cf course, the payment of attorney fees and expenses fram the Workers'
Campensation Furnd as directed by the Cowrt will constitute expenditures that
must be funded by all employers in the state who subscribe and pay premiums to
the Workers' Capensation Fund. However, there is no hasis upen which such
expenditures could be estimated at this time because we have no way of antlicipating
when the Court will direct the payment of fees and expenses. To date, fees and
expenses have been paid in three claims in the total amount of $12,700.00.

Series V . - —

The Drc:mﬂ.gation and irpleventaticn of these rules will produce only a very
mincr ecorcmic impact wpon the state or its residents. Of course, the directive
of the Supreme Court of 2ppeals recuires that hearincs be held upon receipt of
carplaints from claimants against their amwlovers. Therefcre, a medest amount
of administrative expense will bs incurred in docketing and conducting hearings
and resolving issues. Existing personnel and facilities will ke utilized for
that purpose. _

The major @@endltmres that will resglt frcm tbe process orﬂereauby the
Court and addressed by these rules will ke in the fom of fines paid by erployers
dlrectly to coplaining employees.

The pramilgaticn and implementation of these rules, as directed Ly the
Supreme Court of Abpeals, will produce an ecorcmic Impact on the stats and its
residents in the form of a dramatic increase in the administrative cogt of -
operating the Workers' Campensation Fund, an est:mate of wm.c:h 3.5 set forth
above. s N ] .




WEST VIRGINIA ADMINISTRATIVE REGULATIONS
WORKERS' COMPENSATICN COMMISSIGAER

Chapter 23-5

Series IV
(1984)
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WEST VIRGINIA ADMINISTRATIVE REGULATIONS
WORKERS ' COMPENSATION COMMISSIONER

Chapter 23-5

Series IV
{1984)

Subject: These rules provide for the administrative reguiation of
the payment of attorney fees by the Workers' Campensation
Commissioner.

—— ——— — — — — — —— — o — — — — — i — — o — — — — — — — o ——— i v At —— — — —

Section 1. GENERAL ”

1.0l. Sccpe. These are ewergerev—lesisiarive—xules Agency Arproved

Propcsed legislative Rules relating to campliance with court orders directing

the Coumissicner to pay from the Workers' Campensation Fund attorney fees and

expenses to attorneys who represent claimants in connection with workers'

corpensation claims.

1.02. Authority. These emexgenery—Ilegisiakive—sules Agency Approved

Proposed Legislative Rules are promulgated pursuant to the authority of

West Virginia Code, Chapter 23, Article 1, Section 15, and Article 4,
Section 6, and Article 5, Section 5, as judicially interpreted by the

Suporeme Court of Appeals of West Virginia in the case of Meadows v. ILewis,

W. Va. » 307 S.E. 24 625 (1983).
1.03.  Filing Date. These rules were £iled on the 6£hk 25th day of
Juney Octcber, 1984, in the Secretary of State's office.

l.04. EfZeetive-bater Submissicon Date. These rules aze-to-bacssme

effechive—op-tha-oEh—dayr—of-Juner—1984,—as—mergency—egiclakive—rules~

were sukbmitted on the 25th of Cctcber, 1984, to the Legislative Rule-Making

Review Cammittee as regquired by law.




Workers' Camp.

Adm. Reg. 23-5 - T - Sec. 1.05
Series IV i
1.05. Definitions. As used in these rules:

A, Comnissioner shall mean the Workers' Canpensation Coarmissioner
appointed pursuant to West Virginia Code, Chapter 23, Article 1,
Section 1.

B. Fee Petition or Petition shall mean the petition or application
for an award of attormey fees and expenses from the Workers!'
Camensation Fund sumitted to the Camissioner by a claimant's
attorney, including all attadments and supporting documentation.

C. Petitioner shall mean a claimant's attorney who submits a fee
petition to the Camissicner.

D. Depencdent or Surviving Dependent shall mean a dependent as

“defined in West Virginia Code, Chapter 23, Article 4,
Subssction 10(4).
Section 2. COMPENSABLE REPRESENTATICN
2.01l. Cowrt Order. Attorney fees and expenses shall be paid fram the

Workers' Compensation Fund when, and only when, the Camissioner is directed

by Court order to do so. Payvment shall be made in accordance with such order

and the limits and guidelines established by these rules.

Section 3.

FEE PETITION

3.01.

Petition by Attorney. The Camnissicner shall consider payment

of reascnable attorney fees and expenses from the Workers' Campensaticon

Page 2




workers® Canp.

Adm. Reg. 23-5 , ) Sec. 4
Series IV

Fund upon receipt of a fee petition prepared and submitted by a claimant's
attorney in accordance with a cowrt order, which petition must satisfy

all the regquirements of these rules.

Section 4. CONTRACT FCR LEGEL SERVICES

4,01, Agreement and Payment. The petitioner must provide the

following in support of the fee petition:
A. A copy of the contract for legal services entered into
by the attorney and client, and any other fee or pay-
ment agreement entered into, relating to the claim in

which payment is. soxzéht

B. A written disclosure of all pricr payments for services
and reimbursement of expenses made ky the client to the
attorney, relating to the claim in which payvment is

sought.

C. A statement that the attorney will neither charge nor
receive any further pawvient for sérvices or reimburse-
ment of expenses from the client relating to the issue
or issues involved in the subject course of litigation

upon which the claim for attorney fees and expenses is based. -

4.02. Client Notification. The attorney shall be responsible for

providing the client a copy of the fee petiticn and explaining it to the

client.

Page 3




Workers' Comp. : -
Adm. Reg. 23-5 - ' Sec. 5
Series IV ' ' '

Section 5. DUTIES CF ATTCRNEYS AND OTHFER EPLOYEES

5.01. Necessity of Sérvices. The services perfomned by the attomrmsy

and other perscns must be reascnably necessary to establish the claimant's

entitlement to benefits,

5.02. Status of Employvees. The fee petition must provide a thorough

record of the necessary work perfomed, which record must have been
campiled contemporanecusly with the performance of the work, indicating
the professional status of each rerson performing such work, with the
appropriate billing rate for each person, the dates on which each duty

was performed, and the time devoted by each verson to each duty.

5.03. Dutieg of Paralegal Assistants. The duties performed by a para-—

legal assistant are campensable, but at an hourly rate attributable to that

ermployee.

5.04. Duties of Secretaries and Clerks. The duties performed by sec-

retaries and clerks are not separately canpensable, but are considered an

element of the firm's overhead cosis.

Section 6. TIME EXPENDED.

6.01. Billing for Necessary Sexrvices. The amount of time reported

must be reasonably related to the service provided in order to be compensable.

Time must be reported in increments of cne-tenth of an hour.

Page 4




Workers' Corp.

Adm. Reg. 23-5 Sec. 6.02

Series IV

6.02. Pre-Litigaticn Sexvices. Time spent pricr to a determination

that litigation is necessary to establish the claimant's entitlement is
corpensable, provided that the work was reasonably related to the issue
that was litigated.

6.03. Post~Litication Services. A reasonable amount of time spent

by an attorney after litigcation to explain, by letter or appeointment, the
results of the litigation and the nature of the claimant's entitlement is

corpensable.

6.04. Preparation of Fee Petition. Time spent preparing the fee

petition, and revision thereof, is not canpensable.

6.05. Litigation of Award of Attormey Fees and Expenses. Time

expended by the petitioner either in successfully defending an awerd of
attorney fees and expenses upeon an anployer's protest and/or appeal, or
successfully obtaining an increased award wpcon the petiticner’s protest

and/or appeal, is copensable.

£.06. Educational Activities. Time spent attending CIE seminars,

workers' corpensation seminars, hearings on proposed regulaticns, hearings
in other workers' compensation claims, and other general educational

activities is not compensable,

Secticn 7. REIMBURSEMENT OF EXPENSES

7.01l. Incidental Experises. Necessary ;nciﬁentai expenses that

are directly allocable to the claim such as long distance calls, cooving,

Page 5




Workers' Cap.

Adm: Reg, 23=~5 Sec. 7.02
Series IV .

pheotographs, etc. are campensable., Telephone calls canhwt be reported
in aggregate, but must be reported individually with a brief identification

of the party calied and the purpose of the call.

7.02. Travel Expense. Travel expenses are carpensable if the

descripticon thereof includes detalled Information about the ltems of
expense, dates, times, and the activity conducted relating to the issue
or issues in litigation. Items of expense and amounts payable shall be

limited to those prescribed by the Travel Regulations promulgated Ly the

Department of Finance and Administration..

7.03. Inter-State Travel. The cost of lory distance travel should

be avoided and/or limited to the extent possible. Alternative methods of
case development should be utilized whenever possible. For instance, the
engagament of co—counsel and the utilization of depositicns, courtesy
hearings docketed by workars' compensation agencies in cther states,
interrogatories, etc. are encouraged in the interest of preserving the
Fund for maximiin disbursement in the form of kenefits paid to claimants.
The cost of inter-state travel will be reimbursed cnly 1f it is thoroughly

Justified as necessary and reasconable.

Section 8. FEE LIMITS

8.01. Hourly Attorney Fee Rates. The criteria of Disciplinary

Rule 2-~106 of the Code of Professicnal Responsibility shall ke considered

in determining reascnable hourly rates. Out-cf-court work shall ke

Page 6




Workers' Comp.

Adm. Reg. 23<5 - , : S © Sec. 8.02

Series IV

campensated at not less than $50.00 per howr and not more than $75.00 per
hour. In-court work shall be campensated at not less than $70.00 per hour
and not more than SJ._OO_. Q0 per hour. Campensation at such hourly rates
shall be subject to the limits set forth in Secticns 8.02, 8.03, and 8.04

below.

8.02. Maximm Fees. The statutory limit upon fees prescribed by

West Virginia Code, Chapter 23, Article 5, Section 5, shail apply in all
cases, notwithstanding the mumber of hours expended, the allowable hourly

rates, or other considerations.

8.03.  Two Hundred Eight Week Limit. The statutory limit of twenty

percent of the benefits paid during a period of two hundred eight weeks

shail be deemed to mean "per award" as cppesed to "per claim". For exampie,
in a single claim an attorney could conceivebly receive up to twenty percent
of up to two hundred eight weeks benefits paid pursuant to a post—Iitigation
award of temporary disability benefits, and could theresafter receive up to
twenty percent of Up to two hundred eight weeks benefits paid pursuant to 2

post-litigation award of perimanent disability benefits.

8.04. Camutation of Twenty Percent Limit. The basis for camputation

of the statutory twenty percent limit shall be as follows:
A. In those cases which involve the issue of the claimant's
entitlement to temporary disability benefits, and/or the

claimant's entitiement to per‘nanent Gisability benefits,

Page 7




Workers' Canp. , . o
Adm, Reg. 23-5 ' Sec. 8.04
Saries IV
or a swviving dependent's entitlement to dependents’
benefits, the basis for camputation shall be the dollar
amount of the disability bkenefits or dependents' benefits
received by the claimant or dependent as a direct result
of the protest or appeal and subsequent litigation. The
basis shall not include the dollar amomnt of the benefits
granted by an order of the Camnissicner which was protested,
since entitlement to such peortion of the total benefits
wltimately awarded was established without the intervention

of legal representation.

B. In those cases which involve cnly the issue of the claimant's
entitlement to medical expense berefits and/cr vocaticnal
rehabilitation benefits, the basis for canputation shall be
an amount to ke determined by the Camnissioner, -considering
the criteria of these rules, but shall in no event be more
than the dollar value of two hundred eight weeks of total

" disability benefits calculated at the benefit rate or rates

applicable to the claim involved.

Section 9. ACTION UPCN PETITICN; NCOTICE; REVIEW

9.0l. Interim Notice. If upon review of the fee petition it shall

appear that additional or more specific information is needed the
petitioner shall be notified therecf and provided an cpportunity to

submit such information for consideraticn.

Page 3




Workers' Comp.
Adm, Reg. 23-5 Sec, 9.02
Series IV - )

9.02. Notice of Decision. The Camnissicner shall give notice of

the acticn taken upcon the petition to the petiticoner and the parties to
the claim in the form of a protestable order, pursuant to the provisions

of West Virginia Cocde, Chapter 23, Article 5, Section 1.

9.03. Review. If the petitioner; the employer, or the claimant or
dependent shall feel aggrieved by the action of the Camissicner in granting
or denying an award of attorney fees and expenses, the right to review
provided by West Virginia Code, Chaptér 23, Article 5, Sections 1, 3, ard

4 shall be applicable.

Section 10. DAYMENT CF FEES

10.01l. Payment Based Upon Final Order. After the applicable period

for protest or appeal of an order of the Cammissicner or appellate author- '
ity granting an award of attorney fees and expenses has expired and such
order has becare final, the Commissioner shall issue payment from the

Workers' Compensation Fund pursuant to said final order, payment o ke made

as prescribed below. Artorney fees and expenses shall not be charged against

an emplover's account, either directly or by means of a pay order in the case

of a self~insured emplover.

10.C2. Payee. Payment shall be made jointly to the petitioner and

client.

10.03. Payment of Co-Counsel. The Camuissicner shall not issue pay-

ment to co-counsel.
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workers' Cam. . —_— _
Adm. Reg. 23-5 . Sec. 10.04
Series IV

10.04. BRasis of Award; Lunp Sum Payments; Installment Payments. I

the award of attorney fees and expenses is based upon benefits tﬂat have
been paid or accrued, payment shall be in a lum sun. If, however, all of
the benefits constituting the basis of the award have ncot accrued at the
+ime payment is to be made, pavment shall be issued for that portion of an
award based 'upon accred benefits and the kalance of the payment shall be
made in future installments to be issued concurrently with the issuance of

future benefit payments.

10.05. Reimbursement of Client. The petitioner shall ke responsible

for reimbursement of the client in the amount of any payments previously
received by the petitioner fram the client for services anc expenses
which are thereafter compensated by an award of attorney fees and expenses

paid by the Comissioner.
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