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1.0L. Scepe. Trese are lagislative rules relating ¢

Emplovers' Excess Lisbilizy Fund to provide definicions and
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meno, vec-essification of grours, classes or subscribers, changos

including the contenis and approval thereof.
1.42 Authorie: These levisletive rules are promulgatod

oursuans to the gurhorizy of Wos: Virginia Code, Chapter 23,

riigcle I Scevion 15 and Arciclo A Sccolon 3 )
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dow of Sepramben Losy, and 21 1ed orn the 30un day ol Sepromboos, 191
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. Horkers' oy,
Adm. Reg. 32-4C ' ' - .-
Series TIII ’ ’ _ - s o

2.07. Petitioner shall mean the emplover who submits the

petition.

2.08. ©Policy shall mean the completed application form issuad
and accepted in writing by the Commissioner for Excess Liabilitvy
Insurance and s.all include all conditions, xclusions and ctnoes
provisions of thuese rules.
2.0%. ERenuneration shall mean all wages naid to emplovess, -
LN mongy or ovher waluable considearation, and
Sonuses, Cormisslons, Drofit sharing, and the

reasonable money value of hoard,

goods and sarvices.

Section 3. PREIMIUMS AND COVERAGE _
3.01.  Subscription. aAn Emplover shall avsly to tha Fund o= L
forms awproved Ly the Commissionor, Coverage shall not commonco
until a signed asplication, along with the reguired desosit, are
received by the Fund and apuvroved oy the Commissicner. .-
3.02. Coverage The policy form shall be anproved by she -
Commissidner.. Tha details of coverage shall be summarized on a
ieclarations pasy, attache Lo othe policy Zorm. T
3.403. Babtoan shall aprly por S100 of total remuncr. -
of employoocs woriking in TWamst irginic: Baz2 ratcs shall bho oot - -
tished for soh ur o] L ‘_szdigg the YWorkers’ Comono

v}
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Wworkers' Comp.
Adm. Reg. 23-4C
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rand. Base rates snall

uy

calculated for Worker

for self-iasurseds shall

regular subscribers, utilizing a $130,000 per claim

g

Total remuneration shal

(¥}
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T - - L Sec.

be modified by the modification factor
Compensaticn rates. (Modification factors
be computed analogously to those for

-

Limitation.)

justed at least annually, beconing

{u

1 be a

|

effective for thHe guarter beginning on October 1. For employers
selecting limits of coverage higher than the minimum gffered ilimits,
a surcharge shali ne added. | A sinimum premivm of $Z5 shall app:iy
to each guarterly Dromium.

3.04. Depcsit. The initial be equal to an

annual premium, Dased on the pa

Workers' Compensation I
amount c<f pavrcll 1s no

the Fund méy make a sul

und. If the Zund shall determine that this

3.05 Premiuf savmen . _
en the last dav of the mon
guarter. The premium stal
the amount of rooulred dguvosit.
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Workers' Comp.
Adm. Reg. 23-4C
Series III ’ ’ . o - ) Sec. 3.068

a period of 36 meonths and will be refunded to the employer L1f the

claim or suit is £finally resolved with no payment from the Fund,.

{r

1=

3.07, Reclassififation. The Commissicner shall review the

claz ification structure periodically and mavy make any adjustments
necessary to make rates more accurate and sguitable. The Fund may

change the assigned classificaticon of an employer iI7i: ig deter-

mined that another classification (or classifications) is {are)
more appropriate Zor the individual emplover. o - =

3.08. Deductible. The Commissioner may reguire a minimum

deductible. The minimum deductible amount may be based upon pay-
roll, premium, or any oth&r measure related to the size or hazar
of the emplover.

3.08. Refund of deposit A refund of the emplover's deposit
neec not be made until the employer has reported its pavroll for
the latest calendar guarter and the Fund has had & reasonahle
opportunity to audit the employver’'s books and accouncs.
Section 4. COVERACE OF TINSURING AGREEIMENT - -

2.CLl. Cowerane.” In consideration o7 tho pavment of npromiums
and subjoct to thn Limits of liability, oxclusions, conditions
and other reguirements ol thoe zolicy and thosoe rules,  the Fond
D SR Uhvonhve oo

f. To o pay oon behall ol Lhe incureed, an cnounst e Lo tho PFund's
Limit ool liability, that iz payabls Lv bhe fasuered an oo Wit o

cab s
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22-4C

the following facts are proven:

1. that a specific unsafe working condition existed in ?
the insured's workolace which presented a high degree of rigk and a =
strong prokability oI serious iniury or deazh,

2. _that the insured had a subjective realization and an
appreciation of the existénce of such specific unsafe working
condition and ©f the high degree of risk and the strang prcohability ;
of sericus injury or death presented by such séécific unsafe :;f%
wOrking condition, - R ?

o - & 3

3. that such specific unsafe working condition was &. .2

— e
violation of 2 stats or federal safety statute, rule or regulation, :

whether cized or not, or

safety stancdard within t
which statucte, rule, reg
applicable &2 the parcic
as contrasted with a sta
generally reguiring safse
condlesions,

4. chat notw:
sot forsh in {1y, (2) an
choroafter exnosod o ot
condltion Intcarmtionall.,
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e

xing condition involved,
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Workers' Comp.
adm. Reg. 23-4C
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Series IIT

R. _That coverage shall applwv only to accidents that occur
where both (a). the employee becomes disabled or is injured while
the policy is in effect and (b) the policy was in effect when the

remployee was exposed to th

1]

i ca against the named
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'C. To defeprd anv suif or =]
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insured, to the extent the suit or claim alleges liability

covered by this policvy; srovided, however, that the Fund may make

-

anv settlement. of the suit .or claim as it deems expedient and that

the Fund is notf. obligated to defend any claim ox suit afrer its

5.01. Méximum limics..  The Fund's maximum liability for any

one 'ocecurrence’’ is the amount stated in the declarations. A
single "occurrence' Incliudes z2ll injuries to ong Or mOYe eMPLOyYEeS
that arise out of the szme specific unsafe working condition, re-
ferred to in the insuring agreement.  The Fund's maximum
for two or more occurrences within four consecutive guarters shall

louble the Fund's por occurrence limic.
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5.07. .Excess coveraze. The Fund's liabilicy shall noc

L g .- _

oxtend Lo cover nor he reguired (o contribute to any claim by an

above specific unsafe working condition.

tha extens that such claim Is recoverable
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Workers' Comp.
Adm, Reg. 23-4C
Series III - . Sec. 5.02
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through the Workers'

s of liabilicy of each

[}

insurer. Subject to the maximum limi

th
r{

olicy, no proceeds shall be paid cem the Fund unlesz such pre-

 weerds shall reoresent compensation in 2xcess of the amount re-
scovered or reccverable from the Workers' Compensation Fund or

a qualified self-insurer.

Secrion 6. POLICY EXCLUSIONS . .

5.01. Exclusions. This policy does not appl? to:

(4) Any liability of the insured, arising cut of any
specific unsafe working,condicion) referred tc in che ilnsuring
agreement, where a valld cicacicn was issued belcre the injured
employee was exposed to tha specific unsafe working condiiion;

(B) Any liability of the insured for an injury to an
employee,wﬁére either (1) the injurv to the emplovee does.no:
cive rise £6 a compensable claim under the West Virginia
Workers' Compensation Law, or (27 the injury occurred at 2 time
at which the insured was deorived of irs common law Jdefenses
For failure teo complv with the Wesrt Virginia Workers' Compensacion
Law, or hoth,

(c) Any liabilitcy of the insared {for an accident that

date

[H]

is not reported toe the Fund within {weniy-fTour renths of ch

of che zccidentc, -

.
Page 8




IT - ' S - ' ~ Sec. 6.01

(D) Any liability of the insured for punitive or exemplafy
Samages or for any fines or_penalties assessed azainst the
insured for wviolation of any state or fedefél statﬁte, ?ule or
regulation; or any obligation to represent or defend the insurad
ar any administrative hezring or proceeding,

{E) Any liazbilicy of the insured, arising out of a conscious,

subjecrtive and deliberace intcencion to produce the specific

‘resulc. 0of any injury to an employee,

—

(AT

(FY Any liabilitcv o

.,
[N

rthe insured for an injury to an emslovee,

whnere the total required remunerztion of that emplovee has not beer

reported to the Fund for any period of time during which this policy

sy

has been in éfiect,

(G) Any liabilitv of che insured for an occupationzal disease

(7)Y Any liagbilicy of the insured for compensation recoversd or
recoverable from the Workers' Compensation Fund on a gualified
seli-insursxr - - )
Section 7 CONDITIONS e .

7.0L. Premium. The insured shall pay when due all premiums as
provided for by the rules and orocedurcs of the Fund Premiums shal

ne mawvable on all of thoe insurcd's cmployees QWD70““O within the

- - 1T AT bear 3 -t ™ : - . -
;.02 Cancoellanion Dy insured. __The insured mav corninate o
pollcy ar any cime: the termination to be effective cither on thoe

day tne notice o termination is rveceived by the Fund or as

e .




workers' Comp. o E
Adm. Reg. 23-4C , . -3
Series III T ) Sec. 7.902 R

{

2
specified in the notice. If the insured terminates a policy, -
the Fund need not offer to insure the insured for a period cf two o
vears from the date of termination. When termination occurs during .
a2 gquarter, a charge of $15 plus 20% of the previous guarter's Cos
premium, pro-rated for the uncovered portion of the latest -
guarter shall be assessed. =

7.03. Continuols opolicy; cancellation for nonpavment. This

;.shall remain in 2ifect frxom guarter to guarter, so long
1

as.the reguired psromiums and deposits. are paid. The Fund shall have =

¥ n&uaiu.mms-.dmm-w i

the right to btsrzminate this policy for nonpayment of

3

written notice to the insured s:tating thaf -

I

additional premium or deposit is due. If the Funé cancels a policy . -

for nonpavmentz, ths Fund need not offer to insure the Insured ) é
for a period of two years from the date of Zarminz:ion of coverage. - é
Upon thirzy-<dov wriiten notice by the Commissicner, coverage mavy be .. .
terminzted iI concinued coverage of any emplover would jeopardize B
the overall solvoncy of the Fund, otherwise, coverags. shall con- T
tinue from guartor to guarter. ' o :
7.04. ©Pavroil reportinc. FEach guarter, the insured shall
rgport to the Fund the names ©f all emplovees emploved in the -
State of West Yircinia, together with the total remuneration . ﬁgﬁé
paid Lo @szch ol thause enplovees Ior that guarter. I the coverage é
s2riod iz lasw Ui v Tull calendar guarter, the insuredl shall :

‘ 0 R LS e
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Workers' Comp.

Adm. Reg. 23-4C _ %
Series III- - S — ’ - - Sec. .7.04 =

determine-the total remuneration paid for the nericd of coverage.
The insured shall keep proper records and books of account with
respect to the remuneration of its employees, and those records
wand bocks shall be available for audit by the Fund.
7.05. Notice. The insured shall ﬁoﬁify the Fund, &: soon as L
oracticable, of any claim or sult that may be covered under this

policy. N -

7.06. Cooperatidn. The insured shall cocoperate with the

o i .ﬂmm‘m&mm:ﬂlu.lm bl

fund in the defense of any claim or suit brought undexr this polidv.
Such cocperation shall include, without limitation, the attendance

E

at hearings or trials and any assistance in securing or giving

g h

relevant esvidence.

Aol

7.07. Voluntary pavmagnts and settlements. ﬂhe;Fund shall rnot.

he liable for any pavment made tc any emploves, without the written

consent of the Fund. The fund shall noit be lia Y
ments oI a claim or suit egreed fo by an insured and its emploves, T

without the writiten cons=27Z of the Fund.

7.08. . Subrogaticn. In the event of any pavmant under this

volicy, the Fund shall beo szubrogated to the rights of recovery

of the ifdsured. The insurod shall execute and Jaliver any docu-

ments and do whoateveor elso 1s necaessary to secure "the Fund's riqghis .
of subrogaziLion Tho ingursd shall do nothing o nrojudice those T




Workers' Comp.
Adm. Reg. 23-4C
Series III - - Sec. 7.089

7.09..- Qther insurance. The coverage afforded by this policy

applies only after all other insurance coverage applicable to

any <¢laim or suit has bkeen exhausted.

7.10. Modifications; waiver. This policy may not be modified

g

cert by written agreement o©f the parties. MNo rights 0f the

wFund under this policy may be walved, except by a2 written waiver

igned by an authorizeq repreésentative of the Fund.

7.11. Notice. ©Nobtilce to the insursd may be sent ragistered

{3

mail Lo the address liste

t
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or

page. Notice toc the

Fund must be sent registered mail to: Fmplovers' Excess Liability

Fund, P.0O. Box 3871, Charleston, Wesﬁ Virginia 25339,

Section 8. PETITION FOR SETTLEMENT o

8.01. rorm of .petfitfion A petition for sectlement shall
submitted c¢n forms prescribed Sy the Commissioner. Such forms
may be obtained from the Commissioner’s Q0ZIflice or by writing to
the address listed in Scciion 7.1) of these rules.

8.02. DMNumber of copies. The original and three coples of
petit;on shall be submitted to the‘Commissioﬁer 1f therxe =Zre on
Ewe parties fo the vroposed sctileoments, IS there are more than

Page L2
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Workers' Comp.
Adm. Reg. 23-4C

Series III S Sec: §.03 .
;

H

.03, 3ignature and verification. ;

(A) ALl petiticns must be signed by the petitioner and dulk - ]

verifed by a Notary Public. A petition submitted by & corporation _

3

&all, oe sicned by . an officer, that of a partnership, bv a zartner o
ant any other petition must be signed by an owner, & trustee or

chief executive of the entity submitting the petition.

F il

(2} Any recitation of facts.or allegat

N . ..
Loy r gt Ay
onE owvoLWn VILGUALS

[t
[ nd
ot
'J
0
3
e
=
n
t

other than the petitioner t¢e be included in the pe

statement. - ’ SRR T

o1

e in the form of a notarized and wverifie
(C) 2nv verification reguired by these rules shall certify’
that the facts and allegations contained in the petition are true

-

and accurate, and Lo the extent that they are theresin statesed to
t

v

e on informetion, the facts and allegations are believed to be

ot

b

€.04. Pages, éxhibits and documentafion. If Zdditional pages -

are neaded to supplement the petition with relesvant information,

k.
I

as attachments. If exhlibits of

1 =

shall be attached to the psitition, referenced in the petition and

desigrated alphabeticallyv as Exhibit “a" etc.
¥
e — - - ¥
Section 9 SONTENTS OD DEFITIONT T _ - i




Workers' Comp.
2dm. Reg. 23-4C .
Series III ~ - Sec. 9.01

{1

name, title, address and telephone number OIf:

(2a) the petitioner,

(é) the person who prepared the petition if other than the
pe* itioner,

(C the 2aploves Or cupiovees who suffared injury,

(D) fZhe person Ox persons to receive the proceeds of any

i

ceeds from the fund if such

eligible Lo racover oro
perscns areé uhder a legal Zdisablility due to age, mental

incapacity or.other reason, and

1]
'_l
Ioh
1
jai
rl”
.—'-
Ity
'.J
(1]
o0
'4
3

(F) attornews representing the partie

Section 9.02 3Ff these rules.

- hl -~ - - ] o= = =
9.02. pPending legal and adminisirative agtions
(&) If a2 perding civil or criminal acftfion, 0f anv fvoe
; T : 8 v im A wRlen = =1k
involwves the samg accidant ©r injury wiich 1s the subject matter

of the petitior, the netition shall include a statement indicating
the court (federal, state or local) in which the suit is woending,

the docket or civil action number, the parties to such action,

and its present status.
£F b - -
(8] If a ponding adminiztrasive Investluearion, complaln: or

othner procoaling Iinvolves the same acclident or Injury whi

[ -

= 1o e b e - ey e ; Yo -3 -
subjecs matveyr <f the petitlion, the matltlon

L
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of any partv,
the name and
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cecds. from the Fund
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Mo petition shall be

tho neitilloner was currant
doracrs | Compoensation Fund
iary occurren,
Or wihich Tompensation

the anticipatad £11iing dale of
2.04. Damages and compensability.
acceptaed or approved unleoss 1t contains:
(A 2 giatement ipndicating whegher
in LuE promium payments to che
on tnhe dane tha asolilont o In
(31 A dese bLon w7 Lhe ddooma z
from the fund 1s ovowosod,
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settlement, and

The proposed method and duration of dispersal of

proceeds

[t i a4

-~ =TT T T
VLI F_ﬁ.a._’i'.‘ L

copies of
£ied in &n
0.3,

id. ARy petit

"}

chpleteness.  Within 10 days of receipt of a

the Commissiogrer shall decermine wnether it

toc be substantially. complete, .it.shall

ion that is. deemed incompléte

the petitioner immediately.

Review by the parties. The Commissioner shall

the petition to pbe mailed to all other zar
2 petition.
2eviaw by the Fund. The Commissioner snail hav

11,31
Commiss ian
cho oobicl

ployed oy the Tund review_ihe pebtition, evaluate
make 2 recommendation te the Commissioner.
. CRITERITA FOR APPROVAL :

Tacrs. WMo potition shall be zoproved until th
o invoestigaibos the facts . .and allegations contain

o

.04

from the Fund as 2 lump sum or periodic award.

cause

i'es identi--

ne

[ AT

bee i
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Workers' Comp:
Adm, Reg. 23-4C 7
. Series III - - Sec. 11.02

11.02, ©Parties. The Commissioner shall determine whether
the proper beneficiaries are parties to the agreement arnd whether
minors and others subject to a legal disability are properly -

srepresented before approving a petition.

11.03. Compensability. ¥No petiticon shall he approved unless

the Commissiconer shall determine that the provisions of Section

S and 6 0f these riles have been math.

11.04. Agreement of the parties. All parties to the settlae-

ment must consent to be bound bv its t

+

binding. Such consent of the parties .sh

.05, Adeguacy of amounts of award. The Commission&r,

e el e p

=
=

ShE1l

e

. review the suggested amount and proposed allocation of proceeds from

the Tund. In dezermining whether to approve a settlement, the

N

e

cmmissioner may consider:

(&) The total amount recoversd or recaverable from the VWorksregl

r_l
I._._l
O
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n
O
L
1+
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G
i
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cazacity,

(2} ophysical pain, suffering and inconvenience,
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Workers' Comp.
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(CJi'Facts pertinant to a benaficiary including:

(1) projected life span:

(2) ability and potential to earn a living, ;
{3) evenﬁsrsuch'as-margiage or education which may
affect a beneficiary's financial ZIZuture,
27D} The costs to the Fund of defending a <¢laim in court or

cf settling a claim,

[oN

litigating instea

l

it

(2) The potential impact upon the Fund of a judgment against L

the petitioner,

-

the petitioner's case and.the merits ©f

ih

{F) The merits o

the cases of other parties, and - S
(G} The effect that approving a settlement will have upon the
overall sclvency and financial condition of the Fund.

Section 12. MODIFICATION AND/OR APPROVAL OF A PRTITION .

ite

181}

1

(85

—
3]
=
I
N
.

ication.

1 have the authority

to modiiy, changes or alter:

(A} the amount of proceeds. to be paid from the rund tc any

one or a groun of proposed heneficiaries, and

(3} the method and duration of thé nrooosed pavmant of ' . -

Commissioners shall have She anthoritbtw

il
18]
2
(]
)
[ew]
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and require legal guardians to represent the incerests of any

—:?béﬂéfapiary subject to a legal disability.

-;gaﬁﬁli.OB. Approval . The:CcmmiSsioper shgll have the power bhut . g
zijshaTi'ﬁot be reguired to zpprove any petition for a settlement
submitted pursuant to these rules. Upon approvﬁlrer disappfovai, -
all partiés shall be notified. .
12.04. Limited review by 2 courc. . No pecition approved by i i

the Commissioner'pﬁrsuant o these rules shall be reviewable by
any Court unless ‘one or more of the beneficiaries thereunder is -
subject to a legal disability which would normally necessitale S
. review by an appropriate Circuic Court. A petitcion which must

be approved by a Circuit Court Judge of this scate shall not

Secome effective until so approved.

o

12.03. Final

ecisions, The Commissioner’'s decision is _ o

le.

Section 12.04 of chese rules. is applicab

12.06. Liability afrer settlement. Every parly to an

approved settlement shall sign a wricten release which absolves

e

che Fund of any additionzl liability vegardless of whether the

1

roy thereco 1s later ac
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i

1 compen-
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sation from the Workers' Compensation Fund pursuant to Vest

Virginia Code 13-4-15 . 0r oiiherwisg,
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Section 13. CONFIDENTIALITY OF RECORDS

SE3.01.  General. ALl records of the Commissioner or the -

Fupnd =which are kept not as a memorial of official transaccions
< but as evidence of internal operacions and information necessary

to the proper administration of the Fund including investigating

and processing claims and settlemencs are private except as to =
parties in interest and their duly auchorized representatives. - .

RS S

The Commissioner or nis duly authorized representacive may require . _

any person to produce satisfactory evidence of his authority L

before such person will be permitted to .file zny papers or examine :

claim records of the Commissioner. The Commissioner may require

satisfaccory evidence of one's interest in the records of the Fund,

and such interest must be a legitimate incerest befdre such records !

will be produced for inspection.

req
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PUBLIC HEARING

WORKERS' COMPENSATION FUND
EMPLOYERS' EXCESS LIABILITY FUND

A public hearing was held on Mounday, November 7, 1683
in Rooms A & B Conference Center, Capitol Complex, Kanawha
County, Charleston, West Virginia concerning Regulations to
implement the Employvers' Excess Liability Fund (Mandolidis
Legislation).

The record remained open from 1:00 P.M. until 4:3C P.M.

No one appeared for testimony.

STATE OF WEST VIRGINIA
WORKERS' COMPENSATION FUND, to wit:

1, Grace Day, Reporter for the Workers' Compensation Funq, do hereby
certify that the foregoing is a correct record of the proceedings.

November, 1983

Given under my hand this the lath day of

Grace Day, Repo

WORKERS' COMPENSATICN FUND
Charleston, Wast Virginia




WORKERS” COMPENSATION FUND

E01 MORRIS STREET

CHARLESTON, WEST VIRGINIA 25301
JOHN D, ROCKEFELLER IV GRETCHEN O, LEWIS

Governor T o C T - Commissiener

November 14, 1983

The Honorable A. James Manchin
Secretary of State
Capitol Complex -
Charleston, West Virginia 25305

Dear Mr. Secretaryvy,

I, Gretchen 0. Lewis, the duly appointed Workers' Compensation
Commissioner, hereby certify that the attached rules implementing
the Employers' Excess Liability Fund initially submitted as proposed
legislative rules for filing in the State Register have been open
to public comment for.at least 30 davs. A public hearing was held
on November 7, 1983, in accordance with the previously filed Notice
of Public Hearing. o o

At the close of the comment period, no orzal or written comments
had been received. My staff and I have reviewed these proposed
rules and have decided not to amend them in any fashion. Thus, today,
I am submitting a2 formal Notice of Approval of these proposed rules
in accordance . with the provisions of W. Va. Code 29A-3-9, for filing
in the State Register.. . _ -7~ -

The Notice of approval and fifteen (15) copies of these rules
are to be filed this same day with the Legislative Rule-Making
Review Committee. ST :

Ver?ltruly yours,

£\LED IN THE OFFICE OF
A JAMES MANCHIN

SECRETARY OF STATE
A £
THIS DATE= —

Administrative Law Divisior?

Workers' Compensation
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WEST VIRGINIA ADMINISTRATIVE RULES
WORKERS' COMFENSATION COMMISSIONER
Chapter 23-4C
Series II
(19823

EMPLOYERS' EXCESS LIABILITY FUND

TABLE OF CONTENTS

PAGE
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Poliecy Exclusion g8
‘Condition 9
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Contents of Petitlion 13
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a Petition : 18
Confidentiality of Records 20
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WEST VIRGINIA ADMINISTRATIVE REGULATIONS
WORKERS® COMPENSATION COMMISSIONER

FILED IN THE OFFICE OF
SHCHIN

Chapter 23-4C AL JANE. 0

Series III S.CAL e -
1583
(1983) s oI HEB

Administrative Luw wivision

Subject: These rules provide for the general administration
cf the Emplovers' Excess Liability Funcd.

Section 1. General
1.01. Scope. These are legislative rules relating to the

Employers' Excess Liability Fund to provide definitions and

prescribe procedures and criteria for subscriptions, payroll re-

orting D_?'ed_iul'n avinernc termination of subscriptions , reinstate-
b} 2
= r E -

classes or subscribers, changes —

Iy

ment, rezclasgification ¢of groups,
in premiums based upon claims and awards, petitions for settlement

including the contents and approval thereof.

1.02. Authoritv. These legislative rules are promulgated

pursuant to the authority of West Virginia Code, Chapter 23, .

Article 1, Section 13 and Article 4C, Section 3.

1.03. Filing Date. These rules were proposed on the 30th

av of September, 1983, and filed on the 30th day oI September, 1983,

ffice.

O

in the Secretary of State's




Workers' Comp.
Adm. Reg. 23-4C
Series III . Sec. 1.04%

1.04. Effzctive Date. These rules are te become erffective

Section 2. DEFINITIONS

As used in these rules unless the context in which used

requires a different meaning:

2.01. Commissioner shall mean the Workers' Compensation

Commissioner appolinted pursuant to the West Virginia Code 23-1-1.

2.02. Conscious, subjective and deliberate intenticn shall

mean that type of deliberate intention defined by West Virginia'
Code 23-4-2Z(c
Fxcess Lizbility policy issued by the Commissioner.

2.03. Fund shall mean the Employer's Excess Liability Fund
created by West Virginia Code 23-4C-1 et seq.

2,04, InJdry snall include death when the injury or accldent
for which compensation ig claimed results in the death of one or

more emplovees.

2.05. Party or parties shall mean the petitioner or a vropoged
recipient of p¥rocéeds from the fund (beneficiary) either as a result
of a court ordered payment or a settlement approved by the Commissioner.

gettlement in-

IS
H

o

i

2.06. Petition snall mean the petition
cluding all exhibits and attachments submitted by an employer/

subseriber to the Commissioner, to settle a disputed clailm.

Page 2




JWorkers' Comp.
‘Adm. Reg. 32-4C ,
Series IIT : CBec. 2,07

2.07. Petitioner shall mean the emplover who subnits the

2.08, Policy shall mean the completed application form issued

1,

and accepted in writing by the Commissiconer for Excess Liability

Insurance and shall include all conditions, exclusions and other

ons o these rules. - -

lkl .

I

Drovis

2.02., Renuneration shall mean all wages pald to emplovees,

whether pavable in money or other wvaluable consideration, and
ghall include bonuses, commissions, vrofit sharing, and _the
reasonable money value of board, rent, housing, lodging, and cther

goods and services,
Section 3. PREMIUMS AND COVERACGE

3.01. Subscription. An Employer shall apply to the Fund on

forms . aprproved by the Commissioner. Coverage shall not commence

s

until a signed application, along with the reguired deposit, are

received by the Fund and approved by the Commissioner.

(>

3;02. Coverage. The poliéy form shall be approve& bv the
Commissioconer., The detalils of coverage shall be summarized on a
declarations page, attached to the policy form.

3.03. Rating. Rates shall apply per $100 of total remuneration
of employees working in West Virginia. "~ Base rates shall ks estab-

lished for each of the classes utilized by the Workers' Compensation

TPage 3




Workers' .Comp.
2dm. Reg. 23-4C B
Series IIT T ~ Sec. 3.03

] 4

Fund. Base rates shall be modified by the modification factor

calculatzd for Werxkersd' Compensation rates. (Modification factcrs

[

for selfi-insureds shall be computed analogousl
regular subscribers, utilizing a $130,000 per claim limitation.)

Total remuneration shall be adjusted at least annually, becoming

effective for the guarter becginning on Octokexr 1. For emplovers

w

selecting limits of covefrage higher than the minimum offered limits,
a surcharge shall be added. 2 minimum premium of $235 shall apply
to each guarterly premium.

3.04. Depecsit. The initial deposit shall be egual to an
annual premium, based on the payroll reported by the emplover o the
Workerg' Conmnpensation Fund. If the Fund shall determine that this
amount of payrell is not a reascnable estimate of annual payroll
‘the Fund may make a suitable adjustment. Thereafter the deposit
shall be maintained at a level of payroll corresponding to the
rmplover's annual premium.

3.05. Premium pavment. Premiums shall bes payable guarterly,

on the last day of the month focllowing the end of each calendar
guarter. The premium statement shall zlso reflect any change in
the amount of reguired deposit.

3.06. Surcharge for ¢laims. & surcharge oZ 30% of the other-

wise avplicable premium (noet including the minimum premium) shall
be charged to the emplover fcr each claim or suilt filed with the

Fund; provided, however, that the surcharge shall be ap

‘(J

l nle Zor

fiss

Page




Workers' ' Comp.

Adm. Reg. 23-4C

Seriss IXIT

a pericd of 36 months and will e refunded

claim or stit is finally resolved with no
2.07. Reclassification. The Commiss

classification structuf; vericdically and

nacessary to make rates more accurate and

change the assigned classification of an e

mined that another classification (or clas

N

more avoropriats for the

2.038. Deductible.

deductible, The minimum

cf the employer.

3.09.

Refund of deposit.

individual emplover.

The Commissioner

lrizroum

may reguire a m

deductible amount may be based upon pav-

; premium, or any other measure related +to

need not be made until th

the latest calendar gquart

opportunity to audii the

Section 4. COVERAGE
4.01. Coverage. In
and subject to the limits.

and other reguirements of

agrees with the insured:

b

=2

n

o

a

liability,

jar}

e emplover has re

er and the Fund h

empleyer's hooks

OF INSURING AGREEMENT

ex

the policy and %

of the insured,

the slze or hazard

ported its pavroll for
ag had a reascnzbls

and accounts.

s

the pavment of premium

clusions, conditions

hese rules, the Fund

an amount up to the Fun

that is payable by the insured on account of

n injury or death to one of its emplovees, where all five of

Page 5
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the insured's workplace which presented a high degree of risk and a

stiong probakbility of sericus indur

|
2. that the insured had a sublective rezlization and an

appreciation of the existence of such specific unsafe working
condition and of the high degrese of
of serious Injury or death presented by such specific unsafe
working condition,

3. that such specifiic unsafe working condition was a
violation of a state or federal safety statute, rule or regulaticn,
whether cited ox not, or of a commonly accepted and well-known
safety standard within the industry or business of the insured,-
which statute, rule, regulation or standard was specifically
applicable to the particular work and working condition involwved,
as contrasted with a2 statute, rule, reculation or standard
generally reguiring safe workpiaces, eguipment or.working
éon&itions, )

4. that notwithstanding the existence of the facts
set Zorth in (1), (2} and (3) above, the insured nevertheless L
thereafter exposed an employee to such specific unsafe working
condition intenticnally, and

5. that such employee so exposed suffered sericus

injury or death as a direct and proximate result of such specific

unsafie working conditiaon.

Page &6




tc accidents that cccur

hall apr
becomes disabled or is injured while
effect when the

dition.

m
fote

3

C

0N

where both (&) the employe
(b) the policy was in
ic unsafe working

s in effect

Hh

speci
the named

[

above
or claim made against

|Al

he policy
employes was exposed to

To cdefend any suit
to the extent the suit or claim alleges liability
that the Fund may meke

ey

c.
insured,
icy; provided, however,
‘m as 1t deems expedient and that

covered by this polic
ny claim or suit after

0
|

f
H
g

any settlement cf the
the Fund is not obligated to
v has been exhausted.

liabilic

limit of

Section 5. OF LIABILITY
The Fund's maximum ligbility for anvy
A

.01.
single "occurrence” includes zll injuries to one or more emplovees

w

Maximum limits.
is the amount stated in the declarations.

one '"occurrence"
that zrise cut of the same specific unsafe working condition, re-
The Fund's maximum lizbility

ferred to in the insuring agreement.
or two or more occurrences within four consecutive guarters shall

~z2ll not

I-h

be double the Fund's per occurrence limit.
The Fund's ligbility s

5.02. Excess coverage.
extend to cover nor be required to contribute to any claim by an
emplovee of the insured to the extent that such claim is recoverable

Page 7
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Adm. Reg. 23-4C
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through the Workers' Compensation Fund or a gualified self-

ach

F
m

insurer. Subject to the maximum limits of liability o
policy, nc proceeds shall be paid from the Fund unless such pro-
ceeds shall represernt compensation in excess of the amount re-

covered or recoverable from the Workers’' Compensation Fund or.

a qualified self-insurer.

Section §. POLICY EXCLUSIONS

6.01. Exclusions. This policy does not apply to:

(A) Any lizbility of the Insured, arising out of any
specific unsafe working conditidn, referred to in tEé'insuring
agreement, where a valid citation was i1ssued beZore the iniured
emplovee was exposed to the specific unsafe working condition,

(B) Any 1iability of the insured for an injury to an
employvee where either (1). the Injury to the employee does not
give rise to 2 compenszable ciaim“under the West Viiginia
Workers' Compensation Law, or (2) the injury cccurred at a time
ar which the insured was deprived of its common Ilaw defenses
for fallure to comply with the West Virginia Workers' Compensation
Law, or both,

(¢} Any ligbility of the insured for an accident that

is not reported to theFund within twentv-four months of the date

of the accident,




Horkers' Comp.
Adm. Reg. 23-4C
Series III - Sec,

(@)
(=)
l._l

(D} Any liebility of the insured for punitive or exemplary
demages or for any fines or penalties zssessed against the
insured for violation of any state or federal statute, rule or
regulation; or any obligetion toc represent or defend the insured
a2t any administrative bgaring or proceeding,

|

(E) Any 1iability of the iInsured, arising out of a conscious,
subjective and deliberate intention to produce the specific
result of any injury to an emploves,

(F). Any liazbility of the insured for an injury to an emplovee,
where the total required remuneration of that employvee has not been
reported to the Fund for any period of time during which this policy
has been in effect,

(G)  Any liability of the insured for an occupational disease
contracted by an employee, or

() Any liability of the insured Zfor compensation recovered or :

recoverable from the Workers' Compensation Fund on a qualified ;

self~insurer.

Section 7. CONDITIONS

7.01. Premium. The insured shall pay when due all premiums as
provided for by the rules and procedures of the Fund. Premiums shall

thin the

=
s

be payable on all of the insured’'s employees emploved v

State of West Virginia.

7.02. Cancellation by insured. The insured may terminate a

olicy at any time; the termination to be effective either on the

g

(A

ey the notice of termination is received by the Fund or as

Page 9
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2dm. Reg. 2Z3-4C _
Series III - Sec. 7.02

ecified in the notice. I£ the insured terminates a policy,

0
s

the Fund need not offer to insure the insured for a pericd cf two
vears from the date of ftermination. When terminaticen cccurs during
a quarter, a charge of $15 plus 20% cf the previous guarter's
premium, pro-rated Zor the uncovered porticn of the latest
gquarter.shall be assessed.

7.03. Continucus pelicy; cancellation for nenpayment. Tais .

fact Zrom cuarter to guariser, sc lon

h

policy shall remain in e
as the recuired premiums and depcsits are paid. The Fund shall have
the right o terminate this policy for nonpavment of premium or

Ll

deposit, upon ten-day written notice to the insured stating that

additional premium or deposit is due. If the Fund cancels a policy
for nonvayvment, the Fund need not offer Lo insure the insured

for a period of twé vears from the date of termination of coverage.
Upon thirty-day written notice by the Commissioner, coverage may be
terminated if continued coverage of any employer would jeopardizs
the overall solvency of the Fund, otherwlise, coverage shall con-’
tinue from guarter to guarter.

7.04. Payroll reporting. Each cuarter, the insured shall

report to the Fund the names of all employees emploved in the

State of West Virginia, together with the total remuneration
- =

paid to each of those employees £for that guarter. If the coverage

pericd 1sg less than a full calendar gquartex, the insured shall




Workers' Comp.
Adm. Reg. 23-4C
Series IIT . . Sec. 7.04

for the vericd of covarage.

e

determine the total remuneration pai

r
o
ct

'y

The insured shall keep proper records and books of accoun

H
0
U

respect to the remuneration of iits emplovees, and those rscc

kg

and books shall be availakle Zor audit 2y th und

el it -

I da
1{3]
)

by

the rund, as soon as

7.03.. Notice. The insured shall

o
0]
t+
|..J.
Hh
g

covered under this

5
u

<
o
®

practicable, of any claim or sult that
policy.

7.06. Cocveration. The insured shall cooperate with the

rund in the defense of any claim or sult brought under this policy.
Such coopération shall include, without limitation, the attendance
at hearings or irials and any assistance in securing or giving.
relevant evidence.

7.07.. Voluntar avments and setitlements. The ™und shall not
Y P&

tten

=
-

be liable for any payment made to any emplovee, without the w

tle-—

ot

consaent of the Fund. The Fund shall not be liakle for any se

ments of a claim or suit agreed to by an insured and its emplovee,

without the written consent of the Fund.

3!

7.08. Subrogation. n the event of any payment under this

policy, the Funé shall be subrogated to the rights of recovery

of the insured. The insured shall execute and deliver any docu-

I_h

ments and do whatever else is necessary to secure the Fund's rights
of subrogation. The insured shall do nothing to prejudice .those

rights. —-

Zage 11




Workerd'® Comp:
Adm. Reg. Z3-4C
Series IIT Sec. 7.089
7.09. Other insurance. The coverage aiforded by this policy

applies only after all other insurance coverage applicable to

any claim ¢r suit has zeen exhausted.

7.10. Modificatio waiver. This policy may not be modified

except by written agreement ¢f the parties. No richts of the
Fund under this policy may be waived, except by a written walver -

signed by an authorized representative of the Fund.

H
18]

7.11. fotice. Notice to the insured may be sent registered

mail to the address listad on the declarations page. Notice to the.

Fund must be sent registered mail to: Employers' Excess Liabilitw
Fund, P.0. Beox 3971, Charleston, West Virginia 28339. .
Section 8. PETITION FOR SETTLEMENT

8.01. TForm of petition. A petition for settlement shall be

ted on forms prescribed by the Commissioner. Such forms

w
o
o
£3
|_l
(2

may be aobtained from the Commissicner's 0Iffice or by writing to _

tne address listed in. SECtLOD 7.11 of these rules,

8.02. HNumber of copies. The original and three copies of a

petition shall be submitted to the Commissioner if there are only
two parties to the proposed settlement. If thers are more than
twe parties, an additional copy shall be submitted for each such

additional party.

v
m
fte}
(M
}4
X




Admi R2g. 23-4C
exies IIZ B Sec. EB.03 _
.22, Signature and verification.

(A} All petitions must be signed by ths petitioner and duly
verifed by a Notary Public. 1A petition submitted by 2 corporation
shall be signed bv an officer, that of a partnership, by a partner
and any othsr vpetition must be signed by an owner, a trustee or
chief executive of the entity submitting the petition.

(%} 2ny rscitation of facts or allegaticns by individuals
cther than the petitioner to be included in the petition, must
be in the form of a fotarized and verified statement.

(C) Any verificaticn reguired by these rules shall certiiy
that the facts and allecations contained in the petition are true
and accurxate, and to the extent that they are therein stated to

be on information, the facts and allegations are believed Lo be

ks
ful

1

Je

O

e
o

8.04. Pages, =xhibiits and documentation. IIf add

o)
fu
€9
(]
1]

o

m
or
]_1.

are needed to supplement the petition with relevant inform

)
2

!

those pages shall be attached to the petition and clearly identified

-

e

as. attachments. If exkhibhits of any type are to be included, they

on and

]414

shall be attached to the petiticn, referenced in the petit

degignataed alphabetically as Exhibit "a" etc,

Secticn 9. CONTENTS JOF

9.01., Xames and addresses. The petition shall include the

Page 13
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Adm, Reg. 23-4C )
Series IIT Sec. 8.01

s and telephone nunmber of:

t
tn

- P | S~ -
name, title, addre

[
i.J‘.

ons

55

E
-

t

(A} the pet ,

(3) the person who prepared the petition if other than the

4

petitioner,

(C) the emploves or employees who suifered injury,

() the person or persons to receive the proceeds of any

g

recbvery from the fund if the settlement is approved,
{2} the known guardian or guardian ad litem of any persons
eligible to recover proceeds from the fund i1If such
persons are under a legal disabkility due to age, mental
incavacity cr ¢ther reason; and
{(F) attornevs representing the parties identified in
Section 2.02 of these rules.

2.02. Pending legal and administrative actions.

{A) If a pending civil or criminal action, of any type

the court (federal, state or local) in which the suit is pending,
the docket or civil action number, the parties to such action,
and its present status.
(B) If a pernding administrative investigation, complaint or
other procseding involves the same accident or injury which is th

subject matter of the petition, the petition shall include a2

]
=8

Page
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Statement identliiying the administrative agency (federal, state or
local) involved, the case or investigation number, the parties

to such proceeding and its present status.

ry or accident. The petition shall also con-

b}

$.03. The init

tain a2t a minimum:

() the time, date and location at which the injury or
accident occurréd,

(B) a description of the nature and extent of the injury of
each person injured,

(C) & description of the accident, without regard to faul:
oI any party,

(D) the name and address of any person who is neither a

party to the petition nor a proposed recinient of nmro-
e ¥ o ) I e

L
&
'3
0
ja 5
I—l
:_-’
5
D
n
fy
o

ceaeds from the Fund but who was in

injury or accident as any proposed recipient, and

]

a statement indicating whether additional petitions will
pe submitted involving the same accident or injury and
the anticipated filing date of such petitions.

9.04. Damages and ccompensabllity. INo petition shall be

accepted or approved unless it contains:

(A) A statement indicating whether the petitioner was current

[87)

in its premium payments to the Workers' Compensation Fun
on the date the accident or injurv occurred,

(B) A description of the damages for which compensaticn
from the fund is oproposed,

(C) A statement setting forth the amount provosed as a

Pacge 15 .
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settlement, and

{D} The proposed meth

Section 10. REVIEW OF PETITION

10.1. Completeness. Within 10 days of receipt <of a

petition, the Commissioner shall determine whether it is complete.
If it is found to be substantially complete, it shall be reviewed

1
by the Fund, Any petition that is deemed incomplete shall be re- .

turned to the petiticner immediately.

10.2. Review by the parties. The Commissioner shall cause

copies of the petition to be mailed to all other parties identi-

fied in the petition.

10.3. ReView by the Fund. The Commissioner shall have

persons semployed by the Fund review the petition, evaluate its

merits and make a2 recommendation to the Commissioner.

Section 11. _ CRITERIA FOR APPROVAL

11.0%. Facts. XNo petiticon shall be approved until the

Commissioner investigates the facts and allegations contained in

the pecition.
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11.02. Parties. The Commissicner shall determine whether

the proper beneficiaries are parties to the agreement and whether

4

mincrs and others subject to a legal disability are properly
represented before approving & petition.
11.03. Compensability. No petition ghall be approved unless

the Commissioner shall determine that the provisions of Section

of these rules have been mst. B

[8)]
fu
13
[oh)
ay

PR

the parties. All parties to the settle-

|-

Fh

1i1.04. Agresment o©

ment must consent to be bound by its terms before it mav become
binding.” Such consent ©f the parties =shall be made in writing.

i1.05. Adeqguacy of amcounts of award. The Commissioner shall
Y

review the suggested amount and proposed allocation of proceeds from
the 7und. In determining whether to approve a settlement, the -
.Commissioner may coﬁéider: - _ C o
(A) The total amount recovered or recoverzble from the Workers!
Compensation Fund by any party,
(B} The present dav value of damages which may'be oroposed
for:
(1) loss Er impalrment of earning capacitf,
{2} physical pzin, suffering and inceonvenience,
(3) " mental suffering and anguish,

(4) loss of services,

Page 17
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{C) . Facts pertinant to a bereficiary inclu

o~
1_l

projected Life span:

(2) ability and potential to earn a living,
{3) events such as marriace or education which may

i

affect a beneficiary's financial future,
(D) The <costs to the Fund of defending a claim in court ox
litigating instead of settling a claim,
(£} The potential impact upon the Fund of a judgment zgainst
the petitioner,

}  The merits of the petitioner's case and the merits of

(

brf

the cases of other parties, and

(G) The effect that approving a settlement will have upon the

overall sclvency and financial condition cf the Fund.
Section 12. MODIFICATION AND/OR APPROVAL OF A PETITION
12.01. Modification. The Commissicner shall have the authority

to modify, change or alter:

() the amount of proceeds to be paid from the Fund tc any
one or a grouv of proposed beneficiaries, and

(8) the method and duration oI the proposed payment of

®

proceeds from the Fund.

12.02. Approval of beneficiaries; legal cuardians. Thes

Commissioner shall have the authority o substitute beneficiaries
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gal disability.

(1]

beneficiary subject to a 1
12.03.,, Approval. The Commissioner shall have the pewer but

shall not bé required to approve any petition for a settlement

submitted pursuant to these rules., Uvpon approval or disapproval,
all parties shall be motified.
12.04. Limited review bv a court. No petition apprecved by

the Commissioner pursuant to these zrules shall be reviewable by
any Court unless one or more of the beneficiaries thereunder is
subject to a legal disability which would normally necessitate
review by an appropriate Circuift Court. A petition wihich must
be z#pproved by a Clrcuit Court Judge of this state shall not
become effective until so approved.

12.05. Final decisions. The Commissioner's decision is

final and not reviewable by any court unless the provisions of
Section 12.04 of these rules is applicable.

12.06. Liability after settlement. Every party to an

approved settlement shall sign a written release which absolves
the Fund of any additional 1liability regardless of whether the
party thereto ils later adjudged eligible for additional compen-
sation from the Workers' Compensation Fund pursuant to West

Virginla Code 23-4-16 or otherwise. - ) g
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Section 13. CONFIDENTIALITY OF RECORDS

13.01. General. All records ¢f the Commissicner cr the
Fund which are kept nct zs a memorigl of ofZicial tramsactlions
but as &vidence of intermal operations and information necessary
to the proper administxzation of the Fund including investigating

and processing clazims and settlements are private .excapt as to

arties in interest and their duly authorized representatives.

el

The Commissioner or his duly authorxized representative may require
any person to produce satisiactory evidence of his authority

before such person will be permitted to f£ile any papers or examine .

claim records of the Commissioner. The Commissioner may require .~

satisfactory evidence of one's interest in the records of the Fund,
and such interest must be z legitimate interest befcre such records

will be produced for inspection.
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