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Mr. Ken Hechler

Secretary of State

State Capitol

Suite 157-K

Executive QOffice , o
Charleston, WV 25305

Re: Agency Approved Proposed
Legislative Rules
Amendment to Series I

Dear Mr. Hechler:

Endlosed herewith for filing in the State Reglster are Agency
Approved Propcsed Legislative Rules.

These rules are Iin the form of an amendment to Series T of the
existing rules, being an additicnal section designated Section 20.8.

Emergency Rules were filed on May 3, 1985. Since that time,
Public. Hearings have heen held and oral and written public comment
has »een received. A transcript cf all comment received is
enclosed. '

Amendments to the criginal Emergency Rules are indicated by
underscoring and strike-throughs. The amendments were based upon
the public comment received and the experience realized through
implementation of the Emergency Rules since May 3, 1935,

Amended Bmercency Rules were filed on August 1, 1985. Those
rules are identical in content to these proposed rules.

Thank vou for yvour cooperation in this matter.
Very truly yours,

M"ﬂ?o\ J\\w;:ﬁ\

m¥ry Martha Merxitd
Commissioner B
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Enclosuras.
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FISCAL NOTE FOR PROPOSED RULES
Rule Title: ~ Standards for Medical Examination in
Occupational Pneumoconicgis Claims
Type ©f Rule: X legislative Interpretive Procedural
Agency: Workers' Compensation Fund Address: €01 Morris Street

Charleston, WV 25301

ANNUAL FISCAL YEAR
1. Effect of Propoged Rule | Increase Decrease!Current Next Thereafter .

Estimated Total Cost S None $ Ncne 5 None S Nonel| $ None

Personal Services
Current Expense

Repairs and Alterations
Eguipmerit

Cther

— 18

2. Explanation of above estimates.

3. Objectives of these rules:

To establish written standards for medical examinations to be
perfcecrmed in connecticn with occupationzl pneumocconiosis claims.




Explanation of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Government.

Only the administrative cost of promulgating the rules.

E. Economic Impact on Poclitical Subdivisions; Specific
Industries; Specific groups of citizens.

None.

C. Economic Impact on Citizens/Public at Largse.

None.

ry Martha Merrift
Commissioner
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Section 7. GENERAL

1.01 Scope

These rules and regulations are to provide for the general administration

of the West Virginia Workmen's Compensation Fund.

1.02 Aurhority.

These regulations are issuved pursuant to West Virginia Code, Chapter 23,
(Michie 1973),

1.03 Effective Date.

These regulations were promulgated on December 3, 1873, and became
effective January 5, 1976,

1.04 Filing Date.

These regulations were filed in the Office of the Secretary of State on

December 5, 1973,

As used in these regulations:

(a) "Claimant” shall mean any individual who files an application for
Workmen's Compensation benefits.

(b) "Filing"” shall mean actual receipt in the office of the Commissioner.

{c) "Paid"” shall mean the time the check is deposited in the mail or
presented in person to the claimant, claimant's attor'ney'or anyone acting
in his behalf.

() "Receipt of . . . notice” shall be presumed to have occurred cn the
third day following the date of the notice. The next day (or the fourth

day following the date of the notice) will be treated as the first day of the
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Section 20.8. Standards for Medical Examination. o .

el e {-1’!‘:“'

The following standards specify examination and evalLF%%féﬁi*i‘érLftéﬁét to
guide the Occupational Pneumoconicsis Beard in its examination and ewvaluation
of claimants, and to guide other physicians and medical technicians who conduct
examinations and evaluations of claimants on behaif of such claimants and their
employers. These standards are established for the further purpose of
ensuring that uniform procedures are used In administering and interpreting
ventilatory function tests and arterial bicod gas studies and that the best
available medical evidence will be obtained in support of a claim for occcupational
pneumoccniosis benefits. The physician supervising any such testing and/or
the technician administering any such testing will so indicate by signing the
reports. Any report of test results submitted to the Occupational
Pneumoconiosis Board must affirmatively state, as to each of the standards
individually, the fact that the particular test or study was performed in
complianice with that standard. In the event that any such report fails to
affirmatively show compliance with these standards, the 0.P. Board may
disregard all or any part of such test or study or give such test or study such
weight as the Board believes it deserves.

When two or more ventilatory function tests performed in reasonably close
proximity in time produce differing but acceptable resuits, the Commissioner, at
the request of the O.P. Board, may, because of the scientific nature of such
testing and the permanent nature of the disease occupational pneumoconiosis,
direct the parties to furnish additional evidence and/or corder additional testing
at the laboratory utilized by the O.P. Board or other laboratories, ail for the
purpose of determining whether any of the results is unreliable or incorrect or
is clearly attributable to some identifiable disease or illness other than
occcupational pneumoconiosis.

Occupational pneumoconiosis is a permanent disease which does not
improve; consequently, when biocod gas studies are performed and abnormal
values are obtained and thereafter new blood gas studies are performed and
nermal or significantly higher values are further cbtained, the Commissioner, at
the request of the O.P. Board, may direct the parties to furnish additional
evidence and/or order additicnal studies at the laboratory utilized by the O.P.
Board or other laboratories, all for the purpcse of determining whether any of
the wvalues is unreliable or incorrect or is clearly attributable to some
identifiable disease or iliness other than occupational pneumoconiosis.

As used herein, the following terms shall have the meanings indicated:

1. FVC - Forced Vital Capacity - Volume of air that can be
forcefully exhaled from the lungs after a maximal
inspiration.

2. FEV - Forced Expiratory Volume - Same as FVC.

3. FEV - Forced Expiratory Volume in one second - Volume

of air that can be exhaled forcefully from the
lungs in one second after a maximal inspiration.
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4, FEV3 - Forced Expiratoery Volume in three seconds -~
Volume of air that can he exhaled forcefully from
the Ilungs in three seconds after a maximal
inspiration.

5. FEV,I/FEV - Forced Expiratory Volume {timed) to Forced
Expiratory Volume - A ratio expressed as a
percentage.

6. MVV - Maximal Voluntary Ventilation - The volume of

air that can be exchanged over a unit pericd of
time, usually 12 to 15 seconds.

7. BTPS - Body Temperature, Ambient Pressure, saturated
with water.

8. Kpm - Kilopond Meter - The‘ amount of work required to
lift one kilogram one meter.

$. NIOSH - Nationat Institute of for Occupational Safety
and Health.

10. BOARD - West Virginia Occupational Pneaumeconiosis
Board.

VENTILATORY FUNCTION TESTS

{1 Instruments . to be used for the administration of wventilatory
function tests must be approved by Ni©SH amd mast should conform to the
following criteria:

‘ (A) The instrument must be accurate within #50 mi or within +3
percent of reading, whichever is greater.

(B> The instrument must be capable of measuring vital capacity
from O to 7 liters BTPS.

(<) The Iinstrument must have a low inertia and offer low
resistance to airflow such that the resistance to airflow at 12 liters per second
must ke less than 1.5 e¢m HZO/Iiter/seccnd.

(D) The Zero time point for the purpose of timing the FEV, must
be determined by extrapoclating the steepest portion of the volume-time curve
back to the maximal inspiration volume or by an equivalent method.

{(E) Instruments incorporating measurements of airflow to
determine volume must conform to the same volume accuracy stated in paragraph
(1) (A) when pressmted present with flow rates from at least 0 to 12 liters per
second.
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(F) The instrument or user of the instrument must hlrave a means
of preperiy corvectimy vohumes correct volumes to body temperature saturated
with water wvapor (BTPS) under conditions of varying ambient spirometer
temperatures and barcmetric pressures.

(G) The instrument used must provide a tracing of either flow
versus volume or wvolume versus time during the entire forced expiration and
volume versus time during the MVV Maneuver. Such tracing must be furnished
to the Board with the test results. No results will be considered by the Board
unless they are accompanied by the correspending tracings. A tracing is
necessary to determine whether the subject has performed the test properly.
The tracing must be of sufficient size that hand measurements may be made
within the requirement of paragrapi (1) (A).

(H) The instrument must be capable of accumulating volume for a
minimum of 10 seconds after the onset of exhalation.

(1) The forced expiratory wvelume in 1 second (FEV.I)
measurement must comply with the accuracy requirements stated in paragraph
(1) (A); that is, the FEV, must be accurately measured to within 50 ml or
within +3 percent of reading, whichever is greater.

. (J) The instrument must be capable of being calibrated in the
field with respect to the FEV.,. This calibration of the FEV. may be done either
directly cor indirectly through volume and time base measurements. The volume
calibration source must provide a volume dispiacement of at least 3 liters and
must be accurate to within +30 mi.

(K) For measuring maximum voluntary ventilation (MVV), the
instrument must have a response which is flat within +10 percent at flow rates
up to 12 liters per second over the volume range. The time for exhaled volume
intergration or recording must be no less than 12 seconds and no more than 15
seconds. The indicated time must be accurate to within *3 percent. A
recording of the spirometer tracing is required, and the volume sensitivity must
be such than 10 mm or more deflecticn corresponds to 1 [iter voiume.

(11} The administration of ventilatory function tests must conform to the
following criteria: ’

For ascertainment of the FEV, and FVC, a nose clip must or
alternative shouid be used. The procedures must be explained in simple terms
to the subject who shall be instructed to lcosen any tight clething and sit or
stand in front of the apparatus. Although the subject may sit or stand, care
should be taken on repeat testing that the same position is used. Particular
attention must be given to insure that the subject's chin is slightly elevatad
with the neck slightly extended. The subject must be instructed to make a full
inspiration, either from the spirometer or the cpen atmosphere, usitg a mermsal
Bresthiry parterm and then blow inte the apparatus, without interruption, as
hard, fast, and completely as possible.
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At least three forced expirations must be carried out. During the maneuvers,
the subject must be observed for compiiance with instructions. The expirations
must be checked visually for reproducibility by examining the flow-volume or
volume-time tracings. The effort shail be judged unacceptable and cannot be
considered in evaluating puimonary functicnal impairment when the subject:

(A) Has not reached full inspiration preceding the forced
expiration; or

(B) Has not used maximal effort during the entire forced
expiration; or

(C) Has not continued the expiration for at least 5 seconds or
until an obvious plateau in the volume-time curve has occurred; or

(D) Has an obstructed mouthpiece or a leak around the
mouthpiece (obstruction due to tongue being placed in front of mouthpiece, faise
teeth falling in front of mouthpiece, etc.); or

(E) Has coughed or closed his glottis; or

(F) Has an unsatisfactory start of expiration, one characterized
by exczessive hesitation (or false starts), and therefore did not allow back
extrapolation of time 0 (extrapolated volume on the volume-time tracing must be
less thanm 10 percent of the FVC); or

(@) Has an excessive variability between the three satisfactory
curves. The variation between the two largest FEV,!'s of the three satisfactory
tracings should not exceed 7 percent of the largest FEV,] or 100 ml, whichever
is greater,

(H) Predicted values are derived from Kory's Nomogram.

{111} For ascertainment of the MVV, the subject must be instructed before
beginning the tast that he or she will be asked to breathe as deeply and as
rapidly as possible for approximately 15 seconds.

The test must may be performed with the subject in the either a
sitting or standing position; wmiess the subject Ras some medicsal condition
neces-sr‘eat-mg— a differemt position. Care shall be taken on repeat testing that
the same position is used. The subject must should breathe normally into the
mouthpiece of the apparatus for 10 to 15 seconds to become accustomed to the
system. The subject must should then be instructed te breathe as deeply and
as rapidly as possible and shall be continually encouraged during the remainder
of the maneuver. The subject shall continue the maneuver for 12 seconds. The
subject must shouid be allowed to rest between maneuvers. At least three
MVV's must be observed to determine If there was ccmpl:ance with instructions.
The effort must be judged unacceptable and cannot be considered in evaluating
puimonary functional impairment when the patient:
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(A) Has not maintained consistent effort for at least 12 to 15
seconds; or

(B) Has coughed or closed his glottis; or

(C) Has an obstructed mouthpiece or a leak around the
mouthpiece {obstruction due to tongue being placed in front of mouthpiece, false
teeth falling in front of mouthpiece, etc.); or

(D) Has an excessive variability between the three satisfactery
curves. The variation between the twe {jargest M¥v's of the three satisfactery
tracings must not exceed 10 percent and should approximate forty times the
greatest FEV1 volume.

(IV) A calibration check must be performed on the instrument each day
before use, using a volume source of at least three liters, accurate to within *1
percent of full scale. The roem air in the syringe must be introduced into the
spirometer once with a flow rate of approximately 0.5 liters per second (six
seconds emptying time with a 3-liter syringe) and once with a higher flow rate
of approximately 3.0 liters per second (one secend emptying time with a 3.0 [iter
syringe). The volume measured by the spirometer must be between 2.90 and
3.10 liters for both trials. Accuracy of the time measurement used in
determining the FEV. must be checked using the manufacturer's stated
procedure and must be within +3 percent of actual. The procadure described
herein must be performed as well as any other procedures suggested by the
manufacturer of the spirometer being used.

(V)Y (A) The first step in evaluating a spirogram for the FEV and
FEV, shall be to determine whether or not the subject has performed the test
properly or as described in (11) (FEV) and the forced expiratory volume (A).
From the three satisfactory tracings, the forced expiratory wvolume in one
second (FEV.,) must be measured and recorded. The largest observed FEV_E
must ke used in the analysis, corrected to BETPS.

(B) Only MVV maneuvers which demonstrate consistent effort for
at least 12 seconds shall be considered acceptable. The largest accumulated
volume for a 12-second peried corrected to BTPS and muitiplied by five shall be
reported as the MVV.

ARTERIAL BLOOD GAS STUDIES

(1) In order to ensure comparability of data obtained in arterial blcod
studies, the following guidelines must should be observed:

(A) The periarterisi Merve plexas puncture site should be
infiltrated with a local anesthetic to minimize pain and arterial spasm.
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(B} The barrel of the syringe used to draw the blood sample
should be wetted with heparin and the excess heparin must be expelled just
prior 1o obtaining the blood sample.

(C) The subject must should be allowed to rest for fifteen (15)
minutes prior to beginning the study.

(D) Resting blood sampies must shouid be drawn with the subject
in the sitting position.

(E) ©On occasions when the subject is unable to be exercised due
to physical Impairments; i.e., heart disease, artificial leg, etc., a resting
sample of arterial blood must may be drawn by direct punciure with a 22 20-25~
gauge needle and a heparinized syringe.

(F) Blood samples must be discarded if contaminated by an air

bubble.

(G) All blood samples must be ieed amd should be anaiyzed
immediately (#m less than ten minutes). If not, the sample should be jced in
water. If the anaiysis Is not performed within ten minutes, the metabolic

activity of the cells Iin the blood will cause the ;:JO2 to fall and the p(:'f}2 to rise.

(H) If an exercise sample is to be obtained, a plastic catheter
must be inserted inte the radial or brachial artery for both the resting as well
as the-artergl exercise sample.

) Exercise must be accomplished by having the subject pedal
the bicycle ergometer at a rate of 50-80 revolutions per minute against a
resistance of 75 Watts or 450 Kilopond Meters (Kpm) per minute for a period of
five minutes. +Hf tie subject is umairie for some physicel reason io ride the
bieyeter~ them a A treadmill may be used, and when used, exercise must be done
at 2 mph and 10% grade. During the last twenty seconds of the fifth minute of
exercise, amotiher bieed the exercise sample must be drawn into a heparinized
syringe and the puise and respiration rates noted. If an added ievel of exercise
is performed, this must be done at 120 wWatts on the bicycle, or on the treadmill
at 2.5 mph and 12% grade. Exercise testing beyond the level set forth herein
shall be considered to be measurements of physical conditioning rather than of
blood gas transfer abnormalities due to occupaticnal pneumoconiosis. The EKG
leads must are then be removed and the subject allowed to sit on a chair while
the catheter is removed, Pressure must be held at the site of arteriai
cannuiaticn for five minutes, and If there is no bleeding or hematoma present, a
compression bandage must be placed on the radial artery amd wrist. This
bandage must be left in place for four hours. After about fifteen minutes of
cbservation, the subject will be allowed to leave. The arterial bicod sample
mest should be drawn while exercise continues, not following cessation of
exercise. '
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(J3 EKG monitaring with a single lead should take place during
exercise to determine the heart rate. It should be noted that this is not an EKG
Stress Test. :

(K). The report should indicate the place, date and time of the
study, altitude of the testing site and barometric pressure at the testing site on
the day of the testing, name and claim number of the subject, name of any
assisting personnel, name and signature of the supervising physician, duration
and type of exercise (if performed), puise rate at the time the blood sampie was
drawn, and whether analysis equipment was calibrated before each test.

{t1) It is recognized that arterial blood gas studies done in laboratories
throughout this state are obtained at different altitudes, only by
'standardizing" for altitude can an equitable assessment be made of impairment
when wvalues of arterial oxygen are being measured at remarkably different
altitudes. Therefore, the resuits reported from laboratories must should
inciude the name of the laboratory and the date and time of the testing, altitude
of the laboratory and barometric pressure at the iaboratory on the day the
samples were collected. The O.P. Board will evaluate the arterial blood gas
values by converting those values to the average altitude of Charieston, West
Virginia. For this purpose, it shall be sufficient to add 5 mmHg to each arterial
oxygen tension for each 1,000 feet or fraction thereof that the testing
laboratory is located abowve the average aititude of Charleston, because the
relationship of barometric pressure (Altitude) and alveolar oxygen Iis
approximately linear up to 4,000 feet as long as the subject breathes room air.

As an example, Biuefield is located approximately 2,600 feet above sea level.
Charleston is approximately 600 feet above sea level. Thus, arterial oxygen
values obtained in Bluefield shouid have 10 mmHg added to them before applying
the table to them to obtain "percent impairment”. The calculations are as
follows:

Biuefieid (2,600 ft.) - Charleston (800 ft.)

= 2,000 ft. divided by 1,000 = 2.0 X 5 mmHg

per 1,000 feet altitude = 10 mmHg.
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TABLE FOR IMPAIRMENT OF PULMONARY FUNCTION

The following table will be used as an indicator of impairment of
pulmonary function If any of the acceptable values appear in the percentage of
impairment column:

% IMPAIRMENT 0 10 15 20 25 30 40 50 60 TOTAL

FVC % PRED. 80 8875 7570 7067 6564 6661 5558 5655 4532 4650
FEV,.0 $ PRED. 75 73 70 7867 6564 6661 5558 5655 4552 4650
FEV,.0/FVC 75 73 70 6367 6664 5561 5656 4531 4648 3545
mvv'e pRED. 80 8075 7570 7667 6584 6661 5558 5655 4552 4930

et

POS-ERESTFING ) -=TF5 = FF -~ FE ==~ B === T == G~ ~-55 == =53 56 ~~= 56

_Egg_g_a PaO2 VALUES EQUAL TO OR LESS THAN

30 or below 8 81 718 75 713 70 68 67 66 65
31 84 80 77 74 72 69 67 g6 65 64
32 83 78 78 73 71 88 66 65 64 63
33 82 78 13 12 70 67 65 64 63 62
34 81 77 74 71 63 66 64 63 62 61
35 8 78 713 70 6 65 63 62 61 80
36 19 735 72 69 67 64 62 &1 60 59
37 78 74 71 88 66 63 61 60 39 58
38 7 73 70 & 6 62 60 59 58 87
39 . 18 12 9 86 64 61 58 38 57 36
4 or above 75 71 68 65 63 60 58 §7 56 55

Exercise p0, values that rise above the resting p0, values will indicate a
lesser degree of impairment of puimonary function, and if%hey are less than the
resting wvalues will indicate a greater degree of impairment of pulmonary
function.
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The results of any medically acceptable tests or procedures reported by a
physician which are not addressed in this table but which tend to demonstrate
the presence or absence of pneumoconiosis or sequela of pneumoconiosis or the
presence or absence of a respiratory pulmonary impairment may be submitted
and given appropriate consideration (Airway Resistance, Ear Oxymetry
Oximetry, DLCO and A-~a gradient, etc.). it is also important that the O.P.
Board use all clinical history and physical findings that would enhance or
detract from any percentage of impairment in the above table.
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ANALYSTS OF PROPOSED LEGISLATIVE RLLES

Agency: Workers' Cempensation Fund

Subjecz: Standards for Medical Examination in Occupational Fneumoconiosis
Claims

PERTINENT DATES

Filed for public¢ hearing: May 3, 1685

Date ¢f public hearing: Mayv 20, June 14, and June ZI, 19857

Filed folleowing public hearing: August &, 1985 o

Filed LRMRC: August £, 1983

Filed as emergency: Mey 3, 1985 . L , _ _

ABSTRACT )

The proposed rule is an smendment to existing rules formerly filed
by the Commissioner of thé Workérs' Compensation Fund., The amendment adds. a2
new section, designated Section 20.8, to Series T, -

The proposed new section deals wich standards to be utilized by
the the Occupational Fneumoconiosis Board, 2 statutorv body created under
the orovisions of W.Va, Code, §523-4-8a., The Board consists of five licensed
physicians, acpointed by the Comissioner of Weorker's Compensation. The
function of the Board 1s to determine 211 medical guestions relating to
compensation for occupational pneumoconiosis under the direction and
supervision of the Coml@issioner. T -

The new Section Z0.8 proposes standards for the examination and
evaluation of claimants for occdupational pneumocdniosis, so a5 to assist the
Occupational Prneumoconiosis Beard in its consideration of such examination
and evaluation. The standards also seek to insure "that uniform procedures
are used in administering ané interpreting ventilatory function tests and
arterial blood gas studies and that the best available medical evidence will
be obtained_in support of a claim for occupaticnal pneumcceniosis benefirs.”

The proposed rule authorizes the Commissioner, at the request of
the Ocrcupaticenal Pneumoccniosis Board, to zcguire additiomal evidence or
order additional studiss when testing produces differing but acceptable
results or inconsistent results. L o '

New Section 20.8 uses a number of technical terms or the .
abbreviactions for such terms, and sets out definitioms or explanations for
most of the technical terms uzilized. ... . -




Following the definitions, the remainder of Section 20.8 is broken
into three. unnumbered porticons or subsections, each containing several
subdivisions that are numbered with roman numereals,

In that porticn of Section 20.8 dealing with Ventilarory Function
Tests, Subdivisionm (I) sets forth the standards for ventilatory funceion

tests in cerms of the instruments to be usad.

Subdivision (II} sets Zorth standards for administering ventilatory

function tests. .. L OTIIT I

Subdivision (ITI) sets forth standards for derermining maximal
voluntary ventilation (MVV), which is the velume of air that can be
exchanged over a unit pericd of time.

In the portion of Section 20.8 dealing with arterial blood g=s
studies, Subdivision (I). prescribes the guidelines under which a bleod sample
must be taken. It alsc requires the testing laboratoery to provide
informaticn as to the altitude of the testing site and the barometri
pressure so that an adjustment can be made. for the difference in zltitude
between the testing site and .the. average altitude of Charleston, West
Virginia. o ' T - ) N

The final portion of Section 20.8 contains a table which is an
indZcator used to convert values obtained from testing into a percentage of
impairment., rurther, this portion of the prososed rulse authorizes a
consideration by the Board of che results of any medically accceptable tests
or procedures reported by a physician which are not addressed in the table.

AUTHORITY

Statutory authority: W.Va. Code, §23-1-13, dealing with rules of srocedure
and evidence, reads as follows: o e _

The commissicner shall adopt rezsonabls and proper
rules of procedure, regulate and provide for the kind
and character of notices, and the service therecf, in
cases of accident zad injuryv to emploveses, the nature
and extent of the proofs and evidence, the method of
taking and furnishing the same to establish the rights
to ‘benefits or compensztiocn from the fund hereinpafter
provided for, or directly from emplovers as hereinafrer
provided, as the case may require, and the method of
making investigstions, phvsical examinations and
inspections, and prescribe the time within which adjudi- =
cations and awards shall be made [emphasis added].
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I. HAS THE AGENCY EXCEEDED THE qCOPF OF 1TSS STATUTORY AUTHORITY
IN APPROVING THr PROPOSED LEGISLATIVE RULE

Tn additicn to the statutory authority of the Conm153101er under
W.Va. Code, §23-1-13, to determine cthe methed of mak*rgéfbvswcal ) -
exani:at*ons otHer section of the Code shows a clear intent of the part
of the Legislature that the Commissicner-and the Board sstablish methodology
for evaluating claims for occupaulonal pneumoccnissis. - W.Va. Code, 3$23=1-17
requires the Commissioner and the Bcard, in their anrmual reportc, to include
"an evplaﬂat*on of the dizgnostic technigues used by cthe Occupational
Pneumoconiosis Board and all examining physicians to determine the presence
of zhe disease, the extent of impairment attributable thereto, [2and] a
description of the scientific support for such techniques, . .

IT. IS TEE PROPOSED LEGISLATIVE RULE IN COYFO?WETY WITH THZ
INTENT OF THE STATUTE WHICH THE RULE TS INTENDED IO IMPLEMENT, EXTEND,
APPLY, INTZRPRET OR MAKE SPECIFIC?

Tes. See paragraph I above.

-

ITI, DCES THEZ PROPOSJ LEGISLATIVE RL E CONFLICT WITH OTHER CODE
PROVISIONS OR WITH ANY OTHER RULZ ADOPIED BY I E OR A DICEE

P
[‘lj\

i

SAME OR & DIEFCRENT AGENCY?

There is an apparent conflict with the Code with regard to the
procedure for ordering additicmal testing or studies,  The proposed rule
would authorize the Commissioner te order such additional testing or
studies, at the request of_the Cccupational Pteumoconios*s anfd ”:or the
or is clearly attributable to some'identlflable d:;ease on.Lllness other
thar occupationsl pneumoconiosis.t. .. . . S -

This port ion of the proposed rule is apparently a response by the
Commissicner to the decision_of the Wes: Virginia Supreme Court of npDeals

in Jzving v. Workers' Compensation Commissioner, W. ‘a 320 §.E.2d il9 .

(198&). _In that case, the Court heid that when confllctlng _lnd*ﬁgs or
awards are presented to the Workers' Compensation ippeal Board, those _
findings or awards indicating the highest degree of impairment, which are
not otherwise shown, through EYpllC¢t findings of fact by the Appeal Board,

to be_unreliable, incorrect, or clearly attributable to some cther
identifiable disease or illness, zre presumed to accurately represent the
level of pulmonary impairment attributable to occupitional prneumocconiosis. -

Rather than accepting the findings indicating the highest degree __

of impairment, the Commissioner would propose to order additional tests or
studies when there are differing but acceptable results in ventilatory

function tests, or when several bloed gas studies conflict.




A problem arises. because of the language of W.Va. Code, §23-4-5,
which autherizes-the Commissioner t¢ order a claimant to appear for
examination before a medical examiner or examiners selected by the
Commissioner. This autheority to order further examinations is expressly
limited to claimants of compensatibﬂ "for a personal injury cther than
occupational pnesumoconiosis. . .7 .That same code section provides, in the
case of £ .claim based on pneéumocenicsis, thar "the commissioner shall have
the power, after due notice to the emplover, and whenever in his opinien it
shall be necessary to order & claimant to appear for examination before the
occnpational pneumoconiosis beard hereinafter provided.” Thus, the
Legislature, in enacting W.Va. Code, 823-4-8, did not authorize the
Commissicner to crder a pneumoconiosis claimant to undergo an examination
except belore the Board. And under the provisions of W.Va. Code, §23-4-3b,
the Board can appoint a qualified SPEClallSt in the field of respiratory
disease to examine the claimant on behal; of the 3oard, but onrniy in those
cases where z licensed physician makes affidavit that the claimant is
phvsicallv unable to appear before the 3oard.

IV. I35 THE PROPOSED LEGISLAT I RULE YECESSARY TO FULLY
ACCOMPLISH Th_ "OBJECTIVES Of IdF STATUIE UVDLR WHICH THZ PROPOSED RULE WAS
PROMULGAT=D? s

Yes. OStandards or guidelines for sxamining and evaluating
claimants was clearly contemplated by the Legislature when enacting the.
Workers' Caompensation laws.

v, __§ E PROPOSED LEGISLATIVE RULE REASONABLE, ESPECIALLY AS IT  ~
AFFECTS THE CONVE ;TCE_OF THE GENERAL PUBLIC OR CF PERSONS AFFECTED BY IT?

There would appear to be nearly unanimous agreemsent among the
persons who participated in the public hearing on the proposzed rule that
there is 2 need to standardize examinztion and evaluation criteria.
However, az considerable portion of the public comment received on the
proposed rule was critical of the proposed adjustment of results £rom
arterial blood gas stucdies done in labgratories _n*oughOLt the state at
diffarent altitudes, The'36¥m15510rer Droposes to add SmmHg to .each
arterial oxygen tension or fraction thereof that the testing laboratory is
iccated above_the average,altitude of Charleston, Such adjustment would
necessarily be detrimental to claimants tested at higher altitudes, and some
persons have opposed this altitude adjustment, advocating either a2 lesser
zdjustment or no adjustment at all. Whether or not the proposed altitude
adjustment is reasonamle is_a 3011c3 decision to be mzde by tbe Legislative
Rule-making Review Committee and the Leglslabure.

&n additicnal pelicy decision must be made with regerd to whether
or not the vzlues proposed in the "Table for Impairment of Pulmonary
Function” are reascnable and proper. (It should be noted that following the




public hearings, the tables were modified. . 0ld and new values resulting
from this modification are indicated in the proposed rule by strike-th oughs
and underlining.) )

VI. CAN THE PROPCSED LEGISLATIVE RULE BE MADE LESS COMPLEX OR S
MORE READILY UNDERSTANDASLE BY THE GENERAL PUBLICT -

The proposed rule contains aumerous medical or technical terms
which would be readily understandable to a physician or medical techrician,
but inccmoprehensible to a member of the general public. However, it is
difficult ses how the rule could be made less complex or more readily
understandable by the general public.

VII. WaAS THE PROPOSED LIGISLATIVE RULE PROMULGATED IN COMPLIANCE
WITE THE REQUIREMENTS OF CHACTER 294, A?TIC’E_Q'ARD WITH ANY REQUIREMENIS
IMPOSED BY ANY OTHER PROVISION OF THE CCDE _ .

The PYODOSGd;SeCEiODT2@5&:@@&5 not. comply with the legisiztive
rule of the Secretary of State entitled "3tandard Size and Fermat for Rules
and Relared Documents Filed in the Secretary of State's Cfiicd' which were

iled on April 15,1983, as amended by a2 filing made on September 6, 1985.
Specifically, the proposed rule of the Commissicner does not Follow the
reguirements for indentation or section numberin

n
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WORKERS' COMPENSATION FUND

601 MCRRIS STREET

HARLESTON, WEST VIRGINIA 25301
ARCH A, MOORE, JR ¢ : MARY MARTHA MERRITT

: ) ) Commissioner
Govemor August 9, 1985 °

WRITTEN PURLIC COMMENT
RECEIVED DURING THE COMMENT PERIOD
PERTAINING TO PRCPCSED RULES
REGARDING THE ADMINISTRATICN OF THE

COAL-WORKERS'® PNEUMOCONIOSIS FUND
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MACK ENERGY COMPANMY
S, 0. Box 148 o UNION FURNACE, OHIC 43158

. Jduly 18, 1985

Workers' Compensation Fund
601 Morris Street
Charleston, West Virginia 25301

Re: Written Comments on Prcposed Rule: Administration of the
Workers' Pneumoconiosis Fund

Dear Sirs:

We do not know the history of the West Virginia Pneumoconicsis
Fund rules, assuming that all the rules were originated for a specific
reason, and we do not understand the logic of Rule 2.8. on page
€. FRenewals Required.

The renewal requirement could be devistating if, for some reason
it was missed and the form not completed by March 1. It reminds us
of the old Federal requirement that the I. R. S. had for Sub Chapter
) Corporat1ons The I. R. S. had to be notified when there was &
change in the stockholders of a Sub Chapter § Corporation. If the
taxpayer did not comply within the specified time, the election was
lost for the next five years. The rule was finally changed because
SO many peop]e wera effected by the rule when they did not know
they were in the wrong and did not want to revoke the Sub Chapter
S election.

We think that Rule 2.8. should either be deleted or changed to
read that coverage will continue until it is cancelled. The
employer (subscriber) did elect the coverage initially! Changing
the requirement could decrease the annual paperwork requirements
made necassary tecause of this rule. Because the Pneumcceniosis
program is a Federal program and we know of at least one other
state that does not reguire the annual renewal, we are assuming
that for some reascn West Virginia added this reguirement.

It almost sounds like a rule that was made up to try to catch
the emplcyer, instead of help them.

Yours truly

Ly e

Jerry E. Domer
Secretary Treasurer




RECEIVED

TONEY'S BRANCH CoAL CompaNy 15 5

P. O. Box 865
BEcCKLEY, WEST VIrGiNIA 25802-0865 O -

304 ,/252-5004 B ..
July 12, 1985

Mary Martha Merritt

Commissioner - Worker's Compensatlon Fund
601 Moris Street

Charleston, West Virginia 25301

In re Administration eof Ceocal-Workers'
Pneumecconiosis Fund
Dear Mrs. Merritt: i

We are pleased that the Worker's Compensation Fund has revised the
pneumocconiosis program to more equitably address the situation as it exists.
Qur overall opinion of the proposed rules is positive; however, we believe
that the program can be made more rasponsive in the fcllowing areas:

1. The proposed regulations are not clear as to what existing
subscribers would de as far as continuing coverage in effect
at Junme 30, 1985, Section 2 indicates what must be done to
subscribe to the Fund but we believe these requirements should
be waived for existing subscribers. Section 2, C-7 also in-
dicates that information msy be audited at the expense of the
operator. We feel that it is a proper functicn ¢f the Fund to
audit as necessary information submitted to the Fund at Fund's
expense not the operators.

2., Section 10 - Transfers. This section indicates that ia certain
types of transfers, personal guarantees of the transferor, its
officers or principal steockholders may be required. We feel
that this should be deleted, becsuse 1f the Fund is truly going
to be operated as an "insurance' type basiz, then premiums
should reflect the anticipated losses and should not unduly
burden the transfer of companies., TFurther, as written, the
Fund would have great latitude in reguiring guarantees in one
instance and not in another.

We also are concerned that there is not sufficient incentive in the
proposed regulations for a company to oppose the award of a claim which may not
be justified. If a company has a short 1life span, it appears that it would be
less expensive for them to agree to a claim as opposed to protesting it. We
view this as a potentially expensive problem, which would inhibit the future
financial soundness of the Fund.




Mary Martha Merritt o

Cemmissioner — Worker's Compensation Fund o v
Page 2 :
July 12, 1985 : )

+

We certainly hepe that you will see f£it to address these issues in
the final regulations.

Very truly yours,

ﬁﬁm& - %Az/,«,w/é"v ‘ '
~ “HA

Thomas J. Brewster
Secretary-Treasurer

TJB /s




Virginia Crews Coal Company
770 Stewart Street
P. 0. Box 1216

Welch, West Virginia 24801 : - g
Tel: (304) 436-8451 RECEIVED |

TWX. 7109388294 VCCC WELC

July 25, 19850 i 261385 \\

\ COAL VIVUKERS i
Mary Martha Merritt, Commissicner . iﬁOU@MOSSFL\D ‘
W. Va. Ccal Workers' Pneumoconiosis Fund
601 Morris Street
Charleston, WV 25301

— T

! et b,

Dear Commissioner:

On June 24, 1985, certain emergency rules relative to
the administration of the Cozl Workers' Pneumoconiosis Fund
were issued, replacing the previous regulations effectiva as,
of July 1, 1685. Virginia Crews Coal Company, by this letter,
desires to formally submit its comments to be considered and
hereby protests specifically to Section 9.3, which prohitits:
retroactive refunds of premiums for employers withdrawing from
the Fund.

We feel that empleyers should be allowed to withdraw
and receive retroactive refunds of premiums paid, as this hras
been the prior and customary practice of the Fund. This course
of action has been allowed to other companies, and the sam=
privilege should be permitted at least for other current members
of the Fund.

We, therefore, respectfully disagree with the Commissioner's
decision and feel that current subscribers who would pursue self-
insurance retroactively should be given the cpportunity to do so
under the same guidelines of the previous regulations.

We would like to request that consideration be given at
least to granting an extension of time, so that employers who are
interested in withdrawing from the Fund and self-insuring retro-
actively would have ample time to carry out such plans. The
Commissioner's attention to our comments is highly appreciated.

Sincerely, P

4

Josef’Eprengruber//f/e31deﬁ{

L

JE/cds




Philip D Brick

Director, Public Affairs R R
: COMMISSIONER'S OFFICE
. AUG 1S3
Pickands Mather
WA WERE EETHIATION
Pickands Mathar & Co.
1190 Superior Avenue
Cleveland OH 44114 July 25, 1685
Ms. Mary Martha Merritt, Commissicner
Workers' Compensation Fund
601 Morris Street Re: Administration of the Coal-
Charleston, West Virginia 25301 Workers' Pneumoconiosis Fund

Dear Commissioner:
We have the fellowing comments on subject rule:
Section 2.5

There are no. guidelines or standards for determining the amount of
the deposit ner a requirement that the deposit be equitable among partici-
pants, Furthermore, there is mo provision for review of inecreases or
decreases in the deposit amecunt.

Section 2.6

There are nc guidelines or standards provided tc determine the effective
date of coverage and no way to prevent arbitrary decisions by the Fund nor any
provisions for review of these decisions.

Secticn 2.7

There is no provision for credit feor the deposit and premium already
paid. There is also no preovision for a raview of the Fund's decision on
information submitted.

Section 3.2

The clause providing the potential for retroactive liability makes
firancial planning for contributions to the Fund impessible,

Secticn 4.3

In the first sentence, the word "new' should be added sc that it reads:
"The new subscriber's experience . . .V

Section 6.1 - A

On its own, this is an improvement over the previcus rules in that the
average used is only for the previcus four quarters imstead of the previous
three vears. We still feel, however, that the emplover is unfairly punished
in a total shutdown situzticm.

MOOR ESDURCES

McCORMAC




AUG 17385 Ms, Mary Martha Merritt

Pickands Mather ' July 29, 1985
VR, WERIERY COUPLUSATION  Pase 2

; /.;m i.il;
n

Section 9.1

When tied in with Section 6.1 - A, the employver is expesed te¢ paving
higher premiums until such time as the Fund receives notification of release
by the Department of Labor. :

Saction 9.2

We object to the implication of this provision which denies protection
from adjustment for retroactive laws for an employer whe elects to withdraw
from the Fund. o - - .

Secticon 9.3

The emplover is unfairly penalized once qualified for withdrawal since
the Pund will not refund unearned premiums or deposits until future prospective
rate adjustments have been satisfied. No provisicn is made for the length of
time that the Fund is able to hold the funds, in effect denying the oppor-
tunity by the employer to earn money on those funds.

Section 10.1

This seection plzces a restricticn on the sale of stock of a company
since prior approval of the new organizatien is needed in order to transfer
coverage.

If you would like tc discuss these comments further, please contact
me at 216/694~5414,

Very truly yours,

PICKANDS MATHER & CO.

Brick
Public Affairs

PDB/sw




PAULEY. CURRY, STURGEON & VANDERFORD 100 ANANHA BOULEVARD, WEST
LAWYERS B O.BEX 2786

KELiUM D. PAULEY CHARLESTON, WEST VIRCINIA 23330

ARDEN J. CURRY

THOMAS H. VANDERFORD, IV TELEPHONE

Jaovzes MOSTURCEON JR

ARDEN J. CURRY, 1L

DD K. SEHWIRIAN July_ 30, ]__9 85

{304 342-6000

Mr., i1l Mitchell
W.Va, Coal Workers
Pneumoceoniecsis Fund
601 Morris Street
Charleston, WV 25301

Re: W.Va. Emergency Rules
Coal Workers FPneumoconiosis Fund

Dezr Mr., Mitchell:

This letter will confirm our telephone conversation this
date., As we discussed, the time period for filing comments to
bothh the Emergency and Permanent Ccal Workers Pneumoconiosis
Fund Rules and Regulations has now expired. However, you have
graciocusly allowed me the opportunity to file comments at this
point in time due to a recent discovery of what I consider to
be serious problems with your proposed Rules and Regulations.

This office represents several small coal ccmpanies in the
State of West Virginia whose corporate cfficers are actively
involved in the mining and processing cf cocal. Consequently,
they are exposed tc the hazards cf Ccal Werkers Pneumoconiosis
and are insured through the West Virginia Coal Workers
Pneumoconiosis Fund. Due to the fact that these corporate
officers are expcsed to the hazards of Ceoal Workers Pneumoconi-
osis, ‘they are not permitted to copt out of the West Virginia
Coal Workers Pneumcconiosis Fund insurance program.

In reviewing your Emergency and proposed Permanent Rules,
it appears that your premium rates, after taking into considera-
tion the subscriber's experience, are based upon gross payroll

figures. Consequently, there is nc cap or upper limit figure
used when determining gross pavroll for corporate officers or
partners' salaries. Under the regular workers' compensation

rate structure, there is presently in place a cap of approxi-
mately $24,000 for partmers or corporate officers' salaries in
determining premium rates. My clients are sericusly concerned
with the lack of an upper 1limit figure under your Emergency and
proposed Peérmanent Rules for the Coal Workers Pneumoconiosis
Fund. ' : '




Mr., Bill Mitchell
July 30, 1985
Page Two

As you are well aware, the Federal government, in
establishing benefit rates for pneumoconiocsis, sets those rates
basad upon Federal income levels. The benefits rate have
nothing whatsoever tc do with salaries earned by individuzls
working at mines. Consequently, without an upper limit cap for
corporate officers or partners' salaries, your Emergency and
proposed Permanent Rules cause a disproportionate charge for
the value of insuring these particular individuals.

Through this letter I respectfully request that changes be
made, both in ycur Emergency and proposed Permanent Rules,
getting a cap or upper limit for determining gross payroll
based upon corporate officers or partners' salaries., Placing
such & limit on these salaries should not in any manner impair
the integrity of the Coal Workers Pneumoconicsis Fund.
Instead, it will have the. effect of avoiding penalization of
corporate officers or partners in these years when they earn a
salary above the cap that should be established wunder your
Regulaticns.

If at any time prior to the promulgation of your Permanent
Rules you would like tec sit down and discuss this matter with
either me or my clients, we are more than willing tc make
ourselves. available at your convenience, I appreciate vyour
time and consideration.

Youiﬁ”verﬁ ruly,

/ / / ‘
J ,/’/ 1/-.4’«’;
Arden J. “Curry, II

AJC,II/mcs /




Workers' Compensation / Unempicyment Compensation ; Federal Black Lung

piﬂyers P. O. Sox 3285 » Charieston, WV 23333 » 304, 346-0436
ervice o
orporation July 26, 1985

Mrs. Mary Martha Merritt, Cocmmissicner
Workers' Compensation.Fund

P. 0. Beox 3151 :

Charleston, West Vlrglnla 25332

Dear Mrs. Merritt:

RE: Coal-Workers' Pneumoconiosis
Fund Regulations

This letter is in response to the emergency'rules issued on June 24,
1985 relative to the administration of the Coal-Workers' Pneumcconiosis Fund.
Tollowing are scme suggestions and comments we wzsh to make relative to the
regulations:

1. Section 2.1C(4) - We believe a "certified” flnancial statemeut should not
be required, as some applicants may not have "certified" financial
statements. Additionally, the expense of securing such statements should
be considered. We suggest deleting the word "certified” from this
section.

2. Section 2.1C(7) - This section authcrizes the Fund to audit and inspect, .
at: the expense of the operator, records of the operator. If the intent of

this section is to cover expenses if the Fund has to hire an outside

auditor with additional expertise, then this may be precper. However, if

the employer must bear the expense of every audit by the Fund, then we

disagree with this procedure. This section could be clarified with the

following langnage:

"If applicant cannot be approved without involvement of
an outside auditor or the retention of other independent
experts, applicant will be so advised and if applicant
continues to desire coverage, the Fund shall arrange for
such services. In this event, the applicant shall bear
the cost of such services.”

3. Section 2.4A - Indicates an appllcatlpn for coverage may be denmied. Our
concern is if an employer is not approved for self-insurance by the

Department of Labor, then.the only remaining option is to obtain coverage
from the Coal-Workers' Pneumoconiosis Fund. As a result, we feel coverage

should be granted.

Also serving employers as Benefit Administrators - Health Care/Dentalivision!Qther SBenelits
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pioy"el‘s Workers' Compensation/ Unemployment Compensation / Federal Black Lung
P. O. Box 2389 « Charieston, WV 25333 » 304/348.-0488
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July 26, 1985 . . . . / / CE]

RE: Coal-Workers' Preumcconiosis Fund Regulations { -l:)

U 26
) 985
4. Section 2.5 - Permits the Fund to "require such additi
deemed appropriate", and the subscriber is required to subs
such additional deposit within 1C working days. We ask that consT
be given to placing a "cap" on the additional deposit, and questi
whether 10 working days provides an employer encugh time to respond to the

request for additional monies.

5. BSection 3.2 - The potential for retrocactive liability in the event of

Federal Act or regulation amendments has been addressed by this section.
It may be appropriate to include a statement regarding return of premium
ir the event liability is substantially reduced through legislation also.

6. Section 4 - No longer provides for a retrospective merit rating. We
believe this is the most significant change in the new regulaticms, and we
strongly disagree with omitting a merit rating system. We believe good
experience should be rewarded. By deleting this section, there is no
incentive for .an employer to defend claims assigned to the Fund. The
result will be that the Fund will be forced to assume responsibility fer
liabilities that would otherwise be improper, thus ultimately forcing
increases in premium rates. The result of this approach will be to cause
ceoal, produced by Coal-Workers' Pneumoconicsis Fund subscribers, to be
non-competitive in the market place with all the implications of less of
jobs, smaller tax base and general economic decline.

7. BSectiom 6.1 - Indicates the quarterly payroll and premium report must be
received by the Fund on or before the last day of the menth following the
end of each quarter of the subscription year. We believe this is
inappropriate, and suggest the "postmark” be used in determing whether the
information has been timely filed. The "pestmark” is universally accepted
in determining timeliness in filing reports.

8. Section 9.1 - Allows the Fund to deny an operator’'s withdrawal from the
Fund prior to the expiration of a subscription year. We feel an operator
should be allowed to withdraw from the Fund as soon as possible, and hope
this section will be invoked with discretion.

The rules contain provisions for "New Subscribers" and sales,
leases or transfers that are required because of the absence of merit rating.
If merit rating is incorporated into the coperation of the Fund, these secticns
should be reviewed accordingly. Merit rating could replace, in part, the need
for the prospective adjustment provisions, as well as the approach taken with
regard to the sale of business. We understand, and endorse, the need for
solvency and protection for the Fund in these circumstances, but feel these
ends can be achieved through merit rating without resort to the rather unusual
approaches suggested in the absence of such rating.

Also serving smployers as Benefit Adminisirators - Health Care/Dental/Vision/Other Benefits




Workers' Compensation / Unemployment Cempenaation/ Federal Black Lung
P, O, Box 3289 « Charestan, WV 25333 » 304/348-0488
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Page Three
July 26, 1985 S ,
RE: Coal-Workers' Preumoconiosis Fund Regulations

We trust our suggestions will be of assistance to you. We are
prepared to meet should there be questions om our comments. Thank you for
considering our thoughts on the proposed rules.

Sincerely,

/.

Paul V. Ayers, liirector
Workers' Compensation/Federal Black Lung

N RECEIVES

f JUL 26 195
4 COAL WORKERS

PVA/LSBBULb1,2&3:1sb

Ails0 serving emplcyers as Benefit Administrators - Heaith Care/Dental/Vision!Other Benefits
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: f ‘ JULgGEE5
Mrs. Mary Martha Merritt, Commissioner / HE’E%F%OLVUR‘&S

Workers.' Compensation Fund 1015 FUND
P. 0. Bex 3151 :
Charleston, West Virginia 25332

Dear Mrs. Merritt:

RE: Coal-Workers' Pneumoconiosis
Fund Regulaticns

As a follow-up to cur recent letter, we have an additicnal comment to
make relative to the emergency rules on the Coal-Workers® Pneumoconiosis Fund.
We believe Section %.3, Refunds, should be amended. Precedent permitted a
subscriber to self insure its Federal Black Lung liability, and to receive a
refund of previocusly paid premiums. As the Rules were adopted with no advance
notice, the opportunity to self insure, with a full refund of premiums, should
be permitted. As an alternative, we suggest consideration be given to granting
an extension of time to permit subscribers an opportunity to withdraw from the
Fund on a retroactive basis.

Thank you for your consideration on this matter.
Very truly yours,

2/

aul V. Ayers, Dirgcfor
Workers' Compensatton/Federal

lack Lung

PVA/3m:CR2:gl

Alse serving employers as Benefit Administrators - Heaith Care/Dental/Vision/Qthar Banefits
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July 26, 1985

The Honorable Mary Martha Merritt - : .
Workers' Ceompensation Commissioner

Workeres' Compensation Fund

601 Morris Strnet

Charleston, West Virginia 25301

Re: Emergency Rules for the
Coal Workers' Pneumoconiosis Fund.

Dear Ms., Merritt:

Enclosed please find Comments fo Emergency Rules for
the Coal Workers' Pneumcoconiosis Fund which we offer on behalf
of %he West Virginia Coal Asscciation, Perry & Hylton, Inc.,
and Leckie Smokeless Ccal Company.

Sincerely yours,

A (b

JOHN L. McCLAUCGHERTY

C

JRO/efh
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Comments tc Proposed Rules and Regulations SOl T EEEs

for the Cozl Workers® Pneumcconiosis Fund.
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INTRODUCTION

Emergency Rules [hereinafter the "Rules") for the

administratiocon of the Coal Workers' Prneumoconiosis Fund
[hereinafter the "Fund"] were filed by the Workers'
Compensaticn Commissioner [hereinafter the "Commissioner"] on

June 24, 1985, and took effect on July 1, 1985, While the
Rules do much to simplify the administration ¢f the Fund, they

nonetheless create some very special and significant problems.

1. Firancial Disclosures. The Rules reguire that

applicants provide a ‘'"certified itemized statement" of net
assets and liabilities. . §2.1C{4). Since the majority of Fund
subscribers =zre small <coal operators, it is assumed +that
certification by an owner or an officer of a corporate
applicant, rather than an outside auditcr, will be sufficient
te satisfy this requirement. This should, however, be

clarified.

2. Filing ¢of Reports and Premium Pavments. Reports

and payments must be received by the Commissioner on the date
due. §8§2.8, 6.1, 7.1. Cash penaities may be imposed where
reports or payments are late. §§6.1C, 7.2. We would recommend
that {the Rules be amended to focus on the date of mailing,
rather than the date of receipt, for purposes of triggering the

penalties . C e I _




3. The werd "prospective" 1is used throughout the
Rules to describe premium adjustments which are clearly

"retrospective” in nature. This is misleading and ambiguous.

4, Withdrawal from the Fund. Under the o0ld rules

and regulations, & subscriber which wished to self-insure its
federal black lung lizbility was given a refund of all its paid
premiums upcn recelipt of certification from the Department of
Labor that the Fund would be relieved of z2ll liabilities. The
Fund would not refund income earned on premiums, which was
treated as compensaticn to the Fund for being at risk during
the period of membership,

Because the Rules were adopted with almost no
advance notice, the opportunity to self-insure, with a full
refund of premiums, should be preserved for a reascnable pericd
to permit subscribers which were in the process of preparing
self-insurance applications to complete their efforts. We
would sugdest that the effective date of secticn 9 therefore be

delayed for z pericd of six months.

5. Transfer of Mining Operations. The Rules will

clearly impair the free transfer of mining assets in West
Virginia, discouraging the efficient use 0f resources in the
State's most important industry. The Rules should be modified
to decrease their impact on legitimate business decisions. Tt
should first be noted that the Rules contemplate adjustments to

the basic premium rates in only two instances. 2 change in the




federal statute or regulations which increases liability will
permit an adjustment in rates for past years, and a "new
subscriber” may be reguired to pay an increased premium based
on its actual loss experience during its first five years in
the Fund. There 1s no provision for reducing premiums.
Designation as a "new subscriber"” can therefore have significant

financial conseguences.

A, Subscriber £o Subscriber. Transfers of mining

assets involving two subscribers create sgpecial problems
for both psrties. The transferee can be treated a5 a "new
subscriber," which leaves it open to additional premium
assessments for the succeeding five years; at the same time,
the transferor remains liable for "prospective" rate
adjustments for past years of coverage, and the Fund can
demand personal guarantees from cwners, officers and stock-
holders to secure this potentizl l1liability. The justifica-
tion for these requirements is not apparent. The position
of the Fund has not been materially altered by a transfer
from one subscriber to another, and that event should not
create new liabillities for either party. Tc the extent
that the Fund has a2 legitimate concern about a transferee's
ability to satisfy potential future cbligations attributable
to zcguired operaticons, this can and should be addressed
through deposit requirements.

B. Non—-subscriber to Subscriber. Where a subscriber

acquires zssets from a non-subscriber, section 10.2 permits




the Commissioner to designate the transferee as a "new sub-
scriber.” Designation as a "new subscriber" sheould be
permitted only where the acguired assets are so substantial
as to have a material effect con the subscriber's exzperience.

C. Subscriber to Non-Subscriber. A subscriber which

transfers assets to a non-subscriber remains liable for
"prospective"” premium adjustments and mnmust indemnify the
Fund against losses occasioned by the failure of the
transferee t¢c meet its future claims cobligations. Fersonal
guarantees from owners, cfficers or sharehoclders may be
required to secure this indemnity. Indemnification should
be reguired only where the transfer is to an uninsured
operator. If the transferee has been azapproved as z self-

insurer by the Department of Lzbor, o¢r is privately

insured, indemnification would be duplicative and
UNnnecessary.

6. The Need for Premium Incentives for Low Loss

Subscribers. Under the former rules and regulations for the

Fund, a subscriber was given a strong incentive to protect its
account by defending claims which had guestionable merit.

Most notably, a2 merit rating system, based upon the subscriber's
actual experience, was reqguired by the regulations. Although
fregquent changes in the federal statute operated to preclude
any meaningful merit rating system during the early vyears of
the program, the promise of retrospective adjustments in

premiums ~ remained in place. Additionally, subscribers with




good experience have been allowed to withdraw from the Fund
with a reimbursement o¢f net premiums paid to date, znd the
regulations further provided that the assets of the Fund would
be distributed to subscribers 1in the event that private
liability under the federal black lung program was terminated,

None of these features is present in the Rules,
although experience rating is contemplated in some very limited
circumstances. Most subscribers to the Fund will therefore
have no incentive to continue to . .investigate or defend claims
presented by the Department of Labor.. Unless the Fund 1is
pfepared to undertake 1its own investigaticn and defense of
presented claims, the Rules will surely result in increased
liability for non-meritorious c¢ilaims and c¢laims which should
properly be the responsibility of an alternative payor.

Just as importantly, many ccal mine operators who have
been subscribers to the Fund in the past have relled upon the
0ld rules and regulations. Federal black lung claims have been
aggressively investigzated and defended, at substantizl cost to
the subscriber. To the extent that these efforts were sugcess-—
Ful in avoiding 1liability for the Fund, the Fund realized a
significant benefit. Under the o0ld rules and regulations,
specific representations were made &to subscribers that they
would have an opportunity to share in that benefit, through
some combination of lower premium rates, refunds, or partial

rebates. There is no such provisicon in the new Rules.




In this regard, the Rules are patently unfair. The
new rules and regulations must include some mechanism to fulfill
the representations and promises made under the old regulations.
Te the extent that a subscriber under the old regulaticons has a
substantial surplus in its account for any premium year (or
group of premium years), a partial rebate of that surplus should

be made.

CONCLUSION

The primary advantage of these Rules is that they are
much more direct and understandable than the old rules and
regulations, and much simpler tc apply to 2 small operator which
neither buys nor sells mining assets at any time during the
history of 1ts operations. The primary‘ disadvantage is that
the Rules replace a theoretical merit or experience rating
system with a partial merit rating system. The proposed system
unnecessarily complicates transfers of mining assets and
unfairly and permanently shifts costs from high loss subscribers
té those which, through responsible mining practices and claims
management, have been able to preserve a positive balance in
their accounts with the Fund. While we appreciate the prokblems
inherent in any -experience rating program, we nonetheless
believe that many of the specific concerns outlined zbove would
2e resolved if a more comprehensive merit rating system were

devised.




We would therefore recommend that actual experience be
an element ©f premium rates for all subscribers. That portion
0of the premium rate which could be attributed to actual
experience (as co¢ppcsed to shared losses .and administrative
expenses), should, of course, he a matter in the sound discre-
tion o©f the Commissioner and subject to periodic revision.
Acknowledging past disruptions in experience which resulted
from changes in federzl law, we would recomménd that the Fund
lock only to premium years beginning after January 1, 1982 (the
effective date of the last change to the federal statute) 1in
adjusting £future premiums. We would agree that no effort
should be made teo charge additicnal premiums to subscribers
with bad experiences pricr to that date. Subscribers with
especiglly good experiences should, however, be permitted to
apply for partial rebates of excess premiums for pricr years to
reimburse those subscribers for expenditures related to
decreasing dust hazards at their mines and legzl expenses for
the defense of claims.

Since the Rules anticipate experience ratings for all
"new subscribers," such a system is certainly possible. It
would have the additicnal benefit of disccuraging future with-
drawals from the Fund; encouraging responsible behavior by
subscribers, which would tend ¢ protect Fund assets; permitting
simplified transfer rules; and enhancing the fairness of the

Fund's operations.
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May 31, 1985
1:30 p.m.
BECKLEY, WEST VIRGINIA
MR. MITCHELL: Good afternoon, Ladies and Gentiemen. Thank you for

coming.

The purpose of this proceeding is to provide én oppor-
tunity for any members of the public to offer public comment upon
proposed Rules of the Workers' Compensation Commissioner, who is Mary
Martha Merritt. Commissioner Merritt would Tike to have been here
with you today,rbut her schedule is so busy that she wasn't able to,
and she has asked that we appear in her behalf.

My name is William Mitchell; I am emplioyed by the Com~
missioner. The gentleman in the dark coat, on my right, is Dr. James
Walker, who js the Chairman of the Gccupaticonal Pneumoconiosis Board.

1 assume that most of you folks already have copies of
the Rules, and that's probably why you are here. 1If you don't have
and you would like to have copies of the Rules, we have some here,

and we can pass them out, if you like.

The way we want to proceed is that I want to make just a
few brief remarks about what the Rules constitute and about the rule-

making process that we are jusi now embarking upon. This process

will take approximately a year.




These Rules, you may noiice, begin at Section 20.8 and
you may wonder why it would start at such a number. The reason for
that is that these Rules are in the form of an amendment to this
package (indicating Rules And Regulations, West Virginia Workmen's
ﬁomﬁénéagion Fund - Filed in the State Register 12-27-82). These
Rules and Regulations are the major series of Rules governing the
operation of the Workers' Compensation Fund. Actually, these Rules
go through Section 20.7, and this will then be an additional Section
of these Rules when they are finalized and the whole format is put

together.
These Rules have been promulgated as EMERGENCY Rules.

" That is done because it's a requirement of the Adminisirative Pro-

cedures Act. The Act requires that certain ru]es; when promuigated
by an administrative official, be in the form of Legislative Rules
over which the Legislature has final authority. Now, these Rules
qualify as that type of Rule, the reason being that they have a
direct effect upon the rights and interests of citizens of the State
of West Virginia. An administrative official cannot independently
promulgate Legislative Rules, -but only Proposed Legislative Rules.
But, 1n the interim period, when a need exists, the Administrator can
promulgate EMERGENCY Rules that will be in effect for a certain time
- until the Proposed Rules can be proposed to the Legislature and

acted upon by the Legisliature. So when I say we are into a one-year




process, that is what we are doing now. These Rules were filed on
May 3, 1985, to be effective for a period of one hundred and eighty
(180) days, subject to an extension of another one hundred and eighty
(180) days, which, as you can see, will give us just short of one
year during which we could operate under these Rules in the EMERGENCY
form.

The next step is to conduct this Public Hearing and to
receive from you, and from anybody else in the State, any public
comment that you care to make to be considered by the Commissioner,
who will, after considering all the comment offered, revise this

format of the Rules into what will be termed 'Proposed Legislative

| Rules.' ThatﬁﬁiTiihaﬁﬁéﬁ:wl would séy,'béiﬁe;ﬁ now and Labor Day.
Those Rules will be filed with the Secretary of State in the State
Register, and they will be filed at the same time with the Legisla-
tive Rule-Making Review Committee, which will consider the Rules
between the time they are filed and the next succeeding Legislative
Session, which, obviously, will be the 1986 Session. After having

performed its deliberations and made its decision of what to do about

the Rules, they will make a written recommendation to the full Legis-
lature. If they recommend enactment of the Rules as Legislative
Rules, then they introduce a bill, or they promote the introduction
of a bill in the Legislature (as a matter of fact, they are

introduced in both Houses of the Legislature), and if the Legisiature




agrees, then they enact a bill which authorizes the filing of the
Rules by the administrative official. The administrator has sixty
(60) days from the effective date of the bill of authorization in
which to file the Rules, and they, at that time, become final
Legislative Rules. That's what will transpire in this process.

1've talked long enough. Our reason for being here is
to provide to you folks an opportunity to say whatever you have to
say, offer whatever comment, whatever suggestion or recommendation
that you care to offer that could be considered by the Commissioner,
and she will consider all of that joint]y; in connection with the
Rules and experience that has begn had with the Rules and the whole
process. She will decide the final format of the Proposed Rules.

We have a single microphone here, and everybody is
seated facing the same way. What I would l1ike to suggest is that
whoever desires to speak, please come up here and, first, identify
yourself with your full name and the identification of whatever firm
or organization or estab1i§9ment you might be connected with, or if
you are not associated with any such firm or organization, if you
would just make a brief statement explaining the nature of vyour
interest in the Rﬁ1es-éné then dffer whatever comment you care to.

MR. SAUNDERS: I'd 1ike to ask a gquestion. Is that permissible?
MR, MITCHELL: Well, sure, but primarily it is to allow you the oppor-

tunity to offer comment - but for clarification, certainly.




MR. SAUNDERS: My name is Dennis Saunders. 1 just wanted a clarifica-
tion. You made the statement that if the Legislature accepted these
proposals what would be the cutcome. I don't think you clarified
what would happen if these proposals were rejected by the Legisla-

ture. Would you cliarify that for me, please, sir?

MR. MITCHELL: Yes, sir. The Administrative Procedures Act provides
that the Legislative Rule-Making Review Committee, which is a
committee of Legislators (it's a joint Committee, including members
of both Houses of the Legislature) are given, by the Act, three
alternatives: they can recommend rejection of the Rules; they can
recommend enactment of the Rules, as written; or they can recommend

- enactment of the Rules, as modified according to their decisions.
wWho would like to offer comment on the Rules?

DR. DANIEL: My name is John Daniel. I am a physician in the practice
of medicine in Beckley. I would like to make an objection to (IlI) on
Page 7, which says...to determine what is known as a perfect percent-
age impairment. This pertains to altitude changes in our State, and,

really, that's fine up to four thousand (4000) feet - and I don't

think there are many areas in WV that go above four thousand (4000)
feet - but you are pertaining to patients who are healthy. I would

like to quote the National Conference 0On Oxvgen Therapy, which was

published in Respiratory Care, September 1984, Volume 2%, No. 9. It

says: "The effects of altitude on atmosphere, alveolar and arteriail




MR.

DR.
MR.

DR.

oxygen pressure in healthy young men." The patienis we are festing
are not healithy; they are not young. And all of them are men, at
this point, for the most part - 1 have tested one female. I think
that that particular paragraph should be deleted. 1 don't think it
pertains to patients with pulmonary dysfunction. I think it has only

to do with healthy young males. That's where the research has been

done.

MITCHELL: Thank you, Dr. Daniel. Dr. Walker, do you want to offer_
something?

WALKER: Ask him if he has any other suggestions.

MITCHELL: Have you any other suggestions regarding that parti-

cular provision of the Rules, Dr. Daniel?

DANIEL: . Patients that are tested in Beckley, WV, or in Fayette
County or Xanawha County, breathe the atmospheric pressure that they
live in. 1f their pAO2's are 50 in Beckley, they are disabled. They
have a pulmonary dysfuction which is considered significant. If you
move those patients to Charleston and move their torr level, their
pAO2 levels up to 60, you are going to drop them from & permanent
total disability of 100% to a 30% disability. A lot of this research
was done by Thomas Petty at the University of Colorado when he took
patients from the VA Hospital there, which has an altitude of 5000
feet, and moved them to Brownsville, Texas te¢ the VA Hospital, and

those patients that had significant advanced pulmonary disease did




not significantly increase their partial pressure of oxygen. It
increased slightly, but it sure wasn't five torr per thousand feet.

If it had been, patients with a pAQ2 of 50 at Denver would have had a-
normal pA02 at Brownsville; therefore, I think you have to test
patients where they live. If they live in Beckley, you have to
evaluate them in Beckley. If they live in Charleston, you evaluate
them in Charleston. I think that partial pressure of oxygen pertains
tq their own environment. You can‘t change the levels to satisfy

interpretations-at differeht él%tudes.

MR. MITCHELL: Thanks again, Dr. Daniel. Who else would 1ike to offer
comment?
DR. RASHUSSEN: I aﬁ Donald L. Rasmussén. I am the Medical Director of

the Appalachian Pulmonary Laboratory in Beckley, WV. 1 am going to
echo some of the things that Dr. Daniel just said. There are a
couple, perhaps, lesser things that I will talk about first, though.
First of a!f, I think it's a good jdea to g¢ ahead and
establish the standards, and I think some of these will be very

progressive moves in terms of the Occupational Pneumoconiesis Board.

There were some little questions that I had. First of all, the oniy
question I had about the ventilatory function studies were, while
most everything was identical to the Department of Labor standards
under 718.103, there was one minor deviation in that the requirement

for the MVV had the individual...said the individual 'must be seated’




10

for performing the MVY manuever; whereas, in the Department of Labor
Regulations, this is stated as being 'standing.' I have a little
difficulty understanding why it may be opticnal to have the patient
either sitting or standing for the forced vital capacity but required
to sit for the MVY. Perhaps that's not alterribly impartant thing.

Now; thére were a couple of questions regarding some of
the details for the blood gas studies themselves. For example,
Paragraph (E) on Page 6, it says: ™...a resting sample of arterial
blood must be drawn by direct puncture with a 22-gauge needle and a
heparinized syringe.'- T;é iﬁpTication here is that if you were not
going to do exercise, then you must use a syringe rather than a
catheter. 1 don't think there is any valid medical reason that a
sample of blood drawn through a cannula of a catheter would be any
different than one drawn through direct puncture, and 1 presume that
perhaps that should be either option, so long as the patient has been
seated for a fifteen (15) minute period.

On Paragraph (G), Page 6 - I think this is a typograph-
ical error. It says: "Al1 blood samples must be iced and analyzed
immediately...* 1t probably should mean "...must be iced or analyzed
jmmediately..." I don't think there is any particular reason to ice
it if you analyze it immediately,

Paragraph (1), Page 6 states that: *Exercise must be

accomplished by having the subject pedal the bicvcle ergometer.;. If
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the subject is unable for some physical reason to ride the bicycie,
then a treadmill may be used..." I don't think there is any valid
medical reason that a bicycle ergometer is superior to a tread-

mill. I can see sdme advéntagés in eﬁerybody usihg the ergometer, if
all the ergometers were calibrated properly, and, personally, 1 have
no objection to a bicycle ergometer (I think it is a very good
instrﬁment) but I juéf wondered‘if that was meant to be a mandatory
requirement. That was a question that I had. I would just say that
1 don't see any valid reason that it should be.

The other problem 1 had was that there was, 1 think,
probably some slight differences between the 120 Watti...first of all,
between the treadmill settings of 2-mph at 10% grade, I would feel
would be a somewhat lower energy requirement for a 70 kilogram man
than 75 Watts on the bicycle, and at 2.5-mph at a 12% grade, I think
would be significantly lower in energy requirement than 120 Watts on
the bicycle. The latter would be closer to 2.5-mph at a 15% grade.
But, again, this gets into the problem of the fact that there is

considerably more variation in oxygen consumption with treadmill

exercise than there is with bicycle ergometer exercise. That's why
it would be nice, actually, to see oxygen uptakes required, and go on

that basis, rather than strictly on the question of the work recorded
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on either the ergometer or the treadmill.

The other problem 1 had was with the level of exercise.
I think it is an excellent thing to increase the exercise above the ..
75 Watt level. As I read this, I got the implication that the
exercise should be at 75 Watts or its equivalent at treadmill, or it
must be 120 Watts, or its equivé]ent on the treadmill. And I would
only have to say that a good many of the subjects that we see would
be really unable to exercise at 120 Watts, and I would presume that
perhaps an exercise...that that might be considered the upper 1imit
of exercise, rather than the mandatory exercise period itself.

Now, some people would feel that five (5) minute
exercise is not quite sufficient. Most people use at least six (65
minutes. That's a minof point that 1 wouldn't worry particularly
about. I presume, alsgo, that if a patient didn't have a claim
number, you wouldn't reject his study that we performed a year or so

before.

Now, the main things that I have problems with are the
same things that Dr. Daniel talked about. First of all, he mentioned

that the standards that are established under your TABLE FOR IMPAIR-

MENT are realily more stringent, more severe, than those used by the
Social Security Administration. Now, insofar as the altitude is
concerned, when you look at most schemes for impairment, the altitude

change is much less than 5 mm per thousand feet; in fact, if you look
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at schemes that - for example, one published by Miller and Paez in

The Practice of Medicine, Volume 2, 1979, it notes that with

increasing elevation the degree of impairment that's consigergdr_ﬂ
severe would be...let's say, a p02 of 55 mm at sea Tevel, but at 300C
feet and over, between 3000 and 6000 feet, it would be 50, and, 6000
feet and above it would be 45 mm of mercury...considerably lesser
slope than you'd have with your proposed correction for 5 mm per 1000
feet. As a matter of fact, the Social Security Disability Proposed
Rules would use the values of...0 to 3000 feet would be 55 mm, 3000
to BOCO would be 50, and 6000 and above would 45 mm, so that you are
dealing here again with a fairly rigid, fairly stringent disability
requirement, so that that would be...I think the correction there
would be excessive, to be perfectly frank with you. And the Depart-
ment of Labor, in their permanent standards, use va1des that are 5 mm
mercury higher than the Depariment of Labor so that the values would
be 80, 55 and 50 for the 0-3000, 3000-6000 and above 6000 feet, .so
that, again, I would echo what Dr. Daniel says, that the...for

- example, the degree of impairment of a man who is considered totally
disabled under Social Security Guidelines would be considered only
40% impaired under the Proposed Rules and...actually, 40%¥ impairment
would require a p02 of 45 mm in Beckley and that would be the same as
for total disability at an elevation of 6000 feet under the Sacial
Security Guidelines, so that I would think that that would be, again,

an excessive value.
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I think the other difficulty that I have is that there
is no...no one has paid any attention, or at least there is no
indication that the arterial pC02 will be looked at or considered in
this. And when you look at only the p02 value, you are looking at
something like looking at a fraction, or only looking at the
numerator or the denominatoer, buf not both, s0 that you really need
to have a consideration put in there for level of pC02. For example,
there is a reciprocal relationship between p02 and pCO2, and
basically, for every mm drop in pCO2, there'll be a corresponding
‘rise in p02 of 1 mm of mercury, so that under the Social Security
Guidelines, for example, at a pC02 o% 40, p02 for a total disability
at 0-3000 is 55 mm, 3000-6000 is 50, and above 6000 is 45, but with a
pC02 of 30, those p02 values are 65, 60 and 55, as well. Below
there, if you got down to, say, 25 mm of mercury pC02, it would be
70, 65 and 60, respectively. So I think that should be taken into
consideration.

I've also prepared a...what I would suggest as a perhaps

more equitable TABLE FOR IMPAIRMENT. MNot only do I feel that it's

about a 5 mm mercury rise basically from the p02's suggested in the
report, I also felt that it distributed a Tittle more equally, so
that you have an even mm mercury change per percentage, which is not
the case in the TABLE that I see here. And beginning with, let's

say, the level of the pC02 of 40, a p02 of 80 would be considered 0;

|
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p02 of 75 would be 10; p02 of 70 - 15; p02 of 71 - 20; 25% would be
69; 30 - 87; 40 - 63; 50 - 69; 60 and total - 55. 1 have written
those out in terms of pCO02's from 25 to 45, and I will give a copy of
this to the Commission. There is another way of deoing this in that
you can simply add the value of the p02 and the pC02 in mm of
mercury, in which case you would come out with a value for 0% at 120,
etc. down the line to 60, or, total would be 95. 1If you feli that a
correction for altitudg was necessary, then you could basically )
subtract 1 mm mercury per 600 ft. and that would give you a precise
type of correction corresponding to most of the schemes for
impairment. 1It's a 1ittle difficult to be that precise in blood gas
measurements, as everybody knows, but that would be my suggestion.
So those are my comments about the proposals. As 1 say,
1'11 be glad to leave a copy of my proposals here.
MR. MITCHELL: Thank you, Doctor. This writing that you have offered
will be included in the transcript as an exhibit. And, also, I
didn't mention earlier, but anyone in the State can offer written

commant, as well as personal appearances, at these hearings. That

will be received until June 21, 1985, and anything that is received
in writing as a comment upon these Rules will he included as exhibits
in the transcript. |
Who else wouid 1ike to speak today?
MR. LESTER: I am Perry Lester. Ladies and Gentlemens, I am not very

well-educated, and I don't understand all this doctor's literature
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and writin's and figures on this Black Lung in no terms of speakin'
about it, but 1 do want to speak in behalf of all...I'm a retired
coal miner from Eastern, Boone Courity, No. 1 Harris Mine. I'm
speakin' in behalf of all that is drawin' it. 1 don't see very many
interested in it though. If they would, this place would have been
full. But 1'm speakin' in behalf of ‘em anvhow, in consideration of
my case.

1 have been turned ddwn for it, protested last May...the
8th day of this month, a year ago, I passed out takin' the breathin'
test. I come so nigh goin' out that they rushed me into the
'emergency room at the St. Luke's Hospital, and they hooked up
everything that they had to me to keep me sﬁrvﬁve, accordin' to the
nurse's statement. They Kept me in there until about 2 o'c¢lock in
the evening from a 1ittle after 11 o'clock in the mornin'. They teook
me to the intensive care room. They kept me in the intensive care
room 'ti] the next day evening. And the nurse come.to me the next
mornin', the first mornin' 1 was in intensive care room, and she
said, "Well..." said, *"Mr. Lester, 1'm certainly glad to see you
lookin' so good." I said, "Why? I didn't look bad yesterday, did
I?7* 1 didn't realize I was that nigh gone. I was numb, but I didn't
realjze it. Settin' there takin' this breathin' test, I didn't
realize 1 was that near gone, 'til ;herstopped me and rushed me to

the emergency room. Three doctors and three nurses was takin' care




of me. Well, as I was sayin’, the next mornin' the nurse come to me
and she made the remark that I was lgokin' so good, and I said,
"well, I didn't Took bad yesierday evenin', did I?* She come over,
took a‘hold of my hand. She belongs to the Methodist Church in
Bluefield. She said, "Brother Lester..." She said, *I praged for
you all yesterday evenin'.® 1 said, “Thanks for that." She said,
“1f you would have went ocut..." (she didn't say 'die,' she said,
"went out yesterday evenin") said, *1 would have felt accused of your
death." 1 said, "Well, thank the Lord." 1 said, "Your prayers," I
said, "was answered.® 1 do. I stayed in intensive ca}e room until
late that evenin'. They moved me out into my reqgular room, and they
kept a'watch on me for two days and nights before they discharged

me. Then come back, and when it come back, protested. I don't know
what it's goin' to take for a coal miner to get his rights. 1 guess
he's goin' to have to die, and if he don't die in the right manner, 1
pity him. But I thank God I've made that decision. 1 thank God
today, I'm a Christian. I hate to have to stand up and argue for
what I've worked and slaved for through the World War II. As many
hours as I've put in tryin' to save this country from the communistic
power that was a'fightin' against it, I'm sick to know today that I
have to stand up and argue for a little pitiful sum of my rights.

I'm ashamed of fhe American people that sees these coal miners that

has spent these many long, dreadful, dusty, lurkish dyin' hours a
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‘savin' this country from communistic power, from slavery, now have
to stand up here and argue to get a 1ittle bit of rights. I'm sick
to know that our ccuntry has come to the extents to disobey God, to
the-levels of our men that have give their all and all for it - a
God-given country as we've had, to know that we have to stand up and
argue. Now, as far as Dr. Rasmussen's examinations and Dr.
Floresco's and Dr. Cardona's at Bluefield, I can't say about what
they know about a man, but I don't believe they would give a unjust
readancé and examination. 1 have confidence in these doctors, and
the way it's a'bein' l1aid down, it looks to me like there's somebody
tryin' to root 'em out. But I'il say, I don't care if it's the
Legislature of our cbuntry or wherever, that if there's anybody that
doubts this, let them go in the place and do what the doctors has got
to do to prove it. I can‘t say but one thing that's a‘causin' this
and I'd 1ike to read...l'd like to read a scripture. I don't know
how many of you is Christians, and that don't bear on my mind, but
I've got to stand up for what Jesus Christ has put before me to do.
And 1 want to warn all that's a'fightin’ again§t the laborin' man
today that has labored and toiled to save this country from its
drastic powers of communism that would have taken over at the time of
World War II if it hadn't a been for us a'workin' like we did to
furnish the men over there that was a'dyin' on the battlefraont for

the sake of this country. They was blood shed right here on our
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home front a'tryin' to put out the coal, produce the coal and the
means of fightin' this War, as well as them men was doin' ail they
could do over there. And the scriptures is found in James, the 5th
Chapter, reading down to about.the 5th verse, says:
1 6Go to now, ye rich men, weep and howl for your
miseriés fhat shall come upon you.
2 Your riches are corrupted, and your garments are
motheaten.
3 Your gold and silver is cankered; and the rust of
them shall be a witness against you, and shall eat your
fjesh as it were fire. Ye have heaped treasure together
- for the last days.
4 Behold, the hire of the laborers who have reaped down
your fields, which is of you kept back by fraud, crieth;
and the cries of them which have reaped are entered ints
the éérs of the Lord of Saﬁaoth.
5 Ye have lived in pleasure on the earth, and been
wanton; ye have nourished your hearts, as in a day of
slaughter.
That's readin' down to the 5th verse. So, friends, I just want to
ask you this. I'm not beggin' for my black lung. 1I'm only askin' in
my rights and the fairness of what the law was, and what the law said

when a man was made disabled on account of this pneumoconiosis
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‘disease that he was automaticaily eligible for his compensation.
Well, now, I've been down over a year, fully disabled, accordin' to
Ehe doctor's'siétément; and fhéy'#émiﬁ;ﬁéﬁﬁmé down all of this time.
The 13th day of March, I had a hearin®. 1I've never heard a word from
it yet. I've never heard nuthin' from mQ hearin'. Ther13th day of
this month will be 90 days, and I think that a man ought to hear
something within 90 days, or he ought to be seein' somebody else
about it. That's my determination. As long as I've got a breath and
God spares me a foot to stand on, I1'm goin' to stand up and fight for
my rights. 1 &on‘t believe God wants us to hump up, sit down, rear
back and let the devil come in and take everything that we've got
away from us. 1 believe God wants us to stand up for our rights and
our freedom. And if we don't, we don't deserve it. That's all I've
got to say. |

MR. MITCHELL: Thank you, Mr. Lester, for your comments, and especially
for sharing that scripture with us. 1I'm sure it will benefit us all.

Who else would like to speak?

If no one else has any comment to offer, then, as I
said, if anyone has any afterthoughts, please feel free to send any
written comment to the Commissioner’s office, and it will be included
and considered.

I want to thank all of you folks for demonstrating your

interest and especially Dr. Daniel and-Dr. Rasmusseﬁ for giving us
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the benefit of your experience and your expertise,

Thank you, Ladies and Gentlemen.

(THIS HEARING IS CONTINUED TO THE CHARLESTON, JUWE 14,
1985 PUBLIC HEARING.)
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June 14, 1985
1:30 p.m.
CHARLESTQON, WEST VIRGINIA

MR. MITCHELL: Good afternoon, Ladies and Gentlemen. Thank you for
coming. .

The purpose of this procseding is to provide an oppor-
tunity to the public to offer comment upon Proposed Rules of the
Workers' Compensation Commissioner, who is Mary Martha Merritt.
Commissioner Merritt would 1ike to have.been here to meet with you
today, but her schedule is so busy that she wasn't able to, and she
has asked us to appear in her behalf. B

My name is William Mitchell; 1 am empleyed by the Com-
missioner.

If anyone has not already received a copy of the Rules,
we have copies here, and if you could just hold up your hand if you
want a copy, the Court Reporter will bring it to you.

The way that we will proceed today is that we will first
make a few brief remarks about the Rules and about the proposed rule-
making process that we &re involved in., Then, the remainder of the
time will be allotted to you so that you can offer comment.

Theée Rules, you may notice, begin at Section 20.8 and
you may wonder why they would start at such a number. The reason is

that they are in the form of an amendment to this Series of Rules
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(indicating Rules and Regulations, West Virginia Workmen's Compen-
sation Fund - Filed in the State Register 12-27-82), which is Series
One of the Rules governing the operation of the Workers' Compensation
Fund. And after the Rules hecome final, they will be incorporated
into this series of Rules as Section 20.8.

These Rules have been promulgated as EMERGENCY Rules,
and that has been done in accordance with the provisions of the
Administrative Procedures Act. The Act requires that certain Rules,
when promuigated by an administrative of?icia], must be in the form
of Legislative Rules over which the Legislature has final authority.
These Rules that we are dealing with today do qualify as Legisiative
Rules, the reason being that they have a direct effect upon the
rights and interests of c¢itizens. As you know, they will affect the
amount of benefits to which claimants are entitled and they affect
the charges and costs incurred by employers; therefore, these must be
Legislative Rules. Now, then, an administrative official cannot

independently promulgate Legislative Rules, and may only promulgate

Proposed Legislative Rules; however, in the interim pericd, when the
Proposed Rules are being considersd, the Administrator can promulgate
EMERGENCY Rules which will be in effect until such time as the Legis-
lature acts upon the Proposed Legislative Rules. These EMERGENCY

Rules were filed on May 3, 1985 and will be in effect until after the

1986 Legislative Session. The Rules were also filed, as required,
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with the Legislature. At about the same time that the EMERGENCY
Rules were filed, we instituted the Proposed Rule-Making process,
which will go on now for approximately one year. The notice of a
public héaring, which is the first requirement of the Administrative
Procedures Act, was filed in the Staté Register and also with the
Legislature. We also advertised in 35 or 40 newspapers throughout
the State. We sent approximately 400 copies of the Rules to
physicians, attorneys, unions, employer service companies and the
West Virginia Medical Association. As you know, the notice provided
that there would be three (3) hearings, the first of which was held
on May 31, 1985 in Beckley, WV. This is the second, and the third
will be hé1d on June 21, 1985. A single transcript will be prepared
of all of the hearings and all of the written comment that is
received. That will be available, of course. It will be filed in
the State Register and with the Legislature, and will be available to
interested citizens.

Another development is that, last Sunday, the Legisla-
tive Rule-Making Review Committee had a committee hearing at which
they took up these EMERGENCY Rules. They were interested to know
whai the Rules dealt with, why they were promu]gated, why they were
promulgated as EMERGENCY Rules, efic.

As 1 say, the last of the three hearings will be held on

next Friday. In addition, written comment may be submitted by any-
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one, by mail, at any time on or before June 21, 1985. After all the
oral and written comment has been received, it will-be incorporated
in a transcript and will be considersd by the Commissioner, who wiil
then amend these Rules, these EMERGENCY Rules, to create the Proposed
Legislative Rules, which will then be filed in the State Register and
with the Legislature. The Legislature will then consider the Rules
and act upon them during the 1986 Session. Thereafter, finaily,
we'll have a final filing of the Rules, and at that time, they will
become effective as Legislative Rules and they will supplant these
EMERGENCY Rules.

Now, then, let's move on to our purpose for being here,
which is your comment. First, let's do a Tittle survey to figure out
our timing. How many people want to offer comment today - would you
please just raise your hands. (Six)

1 assume thaﬁ scme of you folks may need to travel, or
for other reasons you may prefer to speak and get away as soon as

possible. Would anyone that prefers that please raise their hand.

(None) Now, we will have just"éhcouple'of:gfound rules. We welcome
any relevant comment that you care to make - any analysis, any criti-
cism of the content or the effect of the Rules, and, particularly,
any suggestion or recﬁmmendation that you care to make that you have

reason to believe would improve the Rules, their content, or their

effect. .
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There will be no specific time limit upon individual
comments; however, the comment that you offer must address the
content of these Rules. We can't include discussion of other matters
in this hearing. When you speak, please come up to this microphone

" on my right, so that everyone will be able to hear you, and your com-
ments will be properly recorded. 1 would Tike to ask that when you
do speak, first identify yourself with your full name and the name of
any firm or organization you represent, and if you don't represent a
firm or organization, please give your address and just a brief
statement about the nature of your interest in the Rules. If your
comments are in writing, or if you have any written information of
any kind in sﬁppbrt of your comﬁents that vou woﬁld 1ike to have
considered, please leave them with us and we'll include it in the
transcript.

With that, who would Tike to speak first?

MR. BURDISS: I am Mike Burdiss with the United Mine Workers of
America Compact. What I will be doing is reading a letter from the
Deputy Director of Occupational Health for the United Mine Workers,
who was unable to attend today.

These are comments of thellnternational Union of the
United Mine Workers of America on the Proposed Rules concerned with

medical standards for cccupational pneumoconiosis.
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First of all, we suggest some changes in certain terms.
The use of FEV should not be equated with FVC. FEV could easiiy-~
become confused with FEV-1 and, in any case, is not standard medical
terminology. Similarly, FEV-1/FVC should be used rather than
EEV—1/FEV. And, it is the National Institute for Occupational Safety
and Health, not “of."

Second, you do not state in these Rules how the
ventilatory function tests are calculated. For example, is the FEV-1
calculated as the average of the best 3 of five technically
satisfactory tests or is some other method used. These Rules are
also silent about the specific standard formula you propose using for
calculating predicted values for ventilatory function.

Third, vou exclude from consideration ventilatory
function tests that are technically unsatisfactory, a procedure that
might result in determination of impairment that is inconsistent -with
a person's actual health. Recent research {1,2) demonstrates that
persons with impaired function perform technically unsatisfactory
tests more often than persons with normal function. Therefore,
excluding technically unsatisfactory tests may result in denying
eligibility for ;;mpeﬁéafion to tﬁe Qé}y péréonswwho need it. 1In
some fashion, this problem should be incorporated into these Rules.

Finally, the Proposed Rule for adjusting arterial blecod

gas studies for differences in altitude sezems irrational and unfair.
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We recognize that one aspect of physiological impairment is measured
by the partial pressure of arterial oxygen. This, in turn, is
partially dependent on altitude because the partial pressure of
atmosﬁheric cxygén decreasés with altitude. Other scientific issues
concerning this Rule were well covered in the comments of Dr. Donald
Rasmussen and we defer to his judgment on this issue.

We wish to discués, howéver, the policy implications of
this Rule. To transform this natural phenomenon into the Proposed
Rules (in the form of standardizing ali arterial blood gas test
results to the altitude in Charleston) results in arbitrary and
ultimately unféir-ﬂéﬁisions. ii coﬁ1d result in a person have one
level of impairmeﬁt (and disability) in Bluefield, for>example, and
another in Charleston. What is such a person to do, move to
Charleston in order to "lead a normal life?"

Assuming that adjusting for altitude is appropriate, a
more reasonable case could be made for adjusting to the altitude

where the person lives. Presumably, this is where the person would

spend most of his time. And it is the quality of the person‘s life
where he lives that is at stake rather thap the necessity of includ-
ing this particular feature of lung physiology into these medical
standards. A case Eou1d a]so'be made for adjusting for the highest
place in the state, in consideratioﬁ of the inevitable imprecision of

measures of physiologic function and giving the benefit of doubt to




MR. MITCHELL: Thank you, Mr. Burdiss. Who would 1ike to be the next

MR. COX:
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the claimant. Any other standard altitude would be arbitrary and
would result in decisions made without reference to the real life
situation of claimants.

We appreciate the opportunity to comment on these Rules
and may make additional comments later. Please contact us if you
have any questions about these comments. Sincerely, James L. Weeks,
Sc.D., C.1.H., Deputy Director, Occupational Health, United Mine
Workers of Amerfca. |

Thank you, sir.

speaker?

My name is Floyd Cox. I am employed at U.S. Steel
Mining Company, No. 50 Mines, Pinnacle. I appreciate the
opportunity, Mr. Chairman, to comment.

The Unifed Mine Workers members have fought for years to
have the Congress of the United States and the State Legislators to
recognize black lung as an occupational disease and to establish a
compensation system to take care of this disease.

Now, the coal operators, through the WV Coal Associa-
tion, is trying to eliminate these benefits which coal miners have
received as a fair and just compensation for sacrificing their health

over a lifetime in the coal mines.
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The new Regulations of the Workers' Compensation are
unfair to coal miners because, on Page 7, Paragraph 11, for the first
time in WV history, the Workers' Compensation Commission is making
what is called an faltitudinal adjustment' in blood gas studies in
occupational pneumoconiosis claims.

For each 1000 feet of elevation of the testing location
over Charleston, the Workers' Cpmpensation wants to take five points
of disability off the test. For example, Beckley is 2000 feet higher
th;n Cﬁar1estoh énd ai1-ﬁ1bod gas sthdies'wi11 have ten points-taken
away from all Beckley tests. Dr. Rasmussen, the true authority on
black lung in WV, says there may be an 'altitudinal adjustment,' but
he says it should be one point for each 1000 feet of elevation, not
five points for each 1000 feet of elevation over Charleston.

Theéé new Régu1ations will nﬁTT%fQ feﬁts done in Beckley
and Bluefield, the two real centers of coal miners' black lung test-
ing. The most important thing and the most dangerous is that these
Regulations are doing away with the Appalachian Regional Hospital
Pulmonary Laboratory in Beckley (Dr. Rasmussen) and its effective-
ness. This is a trick, as I see, by the WV Coal Association and its
lawyers here 1in Charleston.

The Federal govérnment does not make an altitudinal
adjustment in its black lung program. I thank you.

MR. MITCHELL: Thank you, Mr. Cox.
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Next speaker?

MR. BAILEY: My name is Bill Bgﬁ]gy, President of the West Virginia
Black Lung Association, also of the local chapter in Beckley, WV.

On May 31, there was a hearing held in Beckley, but due
to the, you hight say, a s]ight-incﬁmmunication, there was very few
people that knew about that hearing to be held in Beckley, so we more
or less went on speculation, wanting to know what was happening. And
when we got there, the gentleman from the Compensation Department
enlightened us to what it was all about. Of course, that gave us too
1ittle of a time to write our comments or make any comments whatever,
except for two various specialists in that field of occupational
pneumoconiosis in pulmenary examinations, and that was Dr. Rasmussen
and Dr. Daniel, and they were from that area. These people,
especially one - Dr. Ramussen is well-known all over this country and
in foreign countries, also. In fact, we have people coming out of
Canada and from across the waters in England, Great Britain, for the
second evaluations because of their parlimentary procedures through
their government that they get the second evaluations of the
conditions of miners that have contracted this disease. 1I've made
appointments for many of them out of Canada, and some_from Great
Britain, through the laboratories at Dr. Rasmussen.

" But I don't want to be repetitious, but 1 want you to

know that we are here, strongly opposed, after we have learned what
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Section 2, on Page 7 has in store for the working miner or for that
retired miner that might be still yet...his ciaim is pending here 1in
WV Compensation Department. We are opposéd to that whole section.

We want it alleviated, taken out, stricken completely, because on the
authority of people l1ike Dr. Donald Rasmussen and Dr. Daniel. 'And 1
am sure that there's doctors here that will turn in documents saying
the same fhing frdm the Staté of west ?ifginia. But as President of
the West Virginia Black Lung Association, and as a retiree...and I
have gone through these tests in my own time, in 1972. And if they
get any stricter than they were then, with a man near dead from this
disease...and he only gets a percentage when he comes here. In these
Proposed Regulations or Rules, he'll get nothing - which the coal
conglomerates want. They want to take it away from him. But in
contracting this disease...if you'd only stick your nose inside the
mines and see the conditions...not only for the day's wages, but for
the condition of his health, that he'll maybe ask that day, or a year
or ten years after, you never know. And then they provocate to take
what he has due coming to him from contracting the disease, and then
give him nothing for that, thgn I say they are strongly after it
agaih 1ike they were in 1969. Gentlemen, it's been on the books
since 1923 to compensate a man for this disease, but it was never
brought forward until you had people that were dying of what they

called asthma, mine asthma. They said, “Aw, that stuff won't hurt
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you. You just eat all of it you wani. It might cause a2 gecod
laxative."”

To the Workmen's Compensa?ion Fund, I stated my name,
President of the WY Black Lung Association, and 1 speak for the
disabled black Tung victims of this State. 1 cannot speak in the
terms as far as medical evaluations, but I know some of them. But as
you clearly know, and will receive, if you desire, the statements
from Dr. Rasmussen - experts - Dr. Daniel and others, you will find
in the medical terms exactly what they are talking about...by the
altitudes that they are trying to get in these Proposed Regula-
tions. And I might say here, I don't approve of the way they've gone
about even proposing, since May 3rd, of examining people that have
had claims in for six-seven years to be examined here by the
Occupational Pneumoconiosis Board of the Workman's Compensation. I
don't think they should have that May 3rd there. Wait 'til these
things go or pass, or either fail. Then, take a man and examine
him. We have rules for examination. Why are they wanting to start
it and stop it right on May 3rd through the time limit of this
proposals to go through? I don't approve of it.

I can't speak to terms that doctors might do and have
done, but when they read of these proposals, and these are experts in
their fields, they have objected thoroughly to Paragraph 11 on Page

7. Whoever started the provocation to make it harder for a man or
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woman to get anything from their Workers' Compensation - and Ladies,
there's some of them working in the mines, and I know that a lot of
you ladies will have more feeling for another lady than you would the
menfolk, because they are more muscular and ail, or mascuiine, but
nevertheless, these ladies are working there under these same
conditions and can contract black lung. The Compensation Board
examiners have long been conservatiye when it came to making an
evaluation on black lung victims and now, or I should say, the power
pressures or the influence of the coal conglomerates of this State
have thought up another scheme by way of proposing Requlatijoens to
make it even harder to colliect for this permanent injury. You
wouldn't be here if you didn't know something about black Tung, but
you will find that the Federal Government, and the State aiso,
acknowledges that it is a permanent and a progressive disease. It
never gets better. You might make it stabilize for a little time
Timit there, according to the conditions, but you'll never make it
better. It is a progressive diseasé. So think about it when you
make your comments and come up here and state that whatever you might
do.

If you think the Federal Regulations - I can ask
questions too, can't 17 Spontaneous response like that? How many
'has read the Federal Register? (Several hands.) ©Ch, Oh. 1I°'11 tell

you what, you ought to get the Federal Regisier - the rest of you -
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and read it. If you think that the Federal Register are stricter,
then you had better read these proposals here in comparison to the
Federal Register. These pecple have told you that these Proposed
Regulations have been in effect since May 3rd. That means anybody
that had a claim in will be not be gauged in the bloed gas studies
under the old system, but they will be gauged according to these
proposals that they are proposing. And read them according to the
altitude. Supposing you have a father or brother in Denver, Colo.,
and you know what they call that city. Supposing he is evaluated out
there according to the system that we are proposing here in West
Virginia - Mile High - think about it. Two thousand feet is
Bluefield. Many working miners go to Bluefield and be examined, but
here we are on the elevation of 600 feet in Charleston. Think about
jt. And the working miners today, 1'm sure if they'd had more
communication between the Workmen's Compensation Director abeout these
meetings, I think you‘d have to move out into a bigger building. But
in Beckley, we didn't have enough time to even know you were coming.
It just slipped up on us through an attorney that had received a
letter and we didn't even know about it til the night before you was
going to have your hearing, so I Teave with you a copy of this
statement. 1 won't go over the medical parts that Dr. Rasmussen ang

the rest... the blood gas studies and such...the charts of that

sort. Thank you very much.
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MR. MITCHELL: Thank you, Mr. Bailey.

Who would like to be thg next speaker?

DR. WAGNER: My name is Gregory Wagner. I am a physician, Board-
certified in the specialiy of internal medicine. 1 am alsc Chief of
the Division of Occupational and Environmental Health at Marshall
University School of Medicine.

1 serve as the medical consultant for the Chronic
Respiratory Disease Treatment Program at the Cabin Creek Medical
Center in Dawes, where we have seen over 1500 coal miners with
varying degrees of impairment over the last seven years. From the
perspectives of both an academician and a medical practitioner
knowjedgeable about pulmonary function and heaith and disease, I'd
Tike to comment on the Proposed Rules of the Workers' Compensation
Commissiﬁner concéfning medical examinations in Occupational
Pneumoconiosis claims.

I'd first like to apologize for not having a completed
written statément to turn in to you at this time, but 1 orly recently
Tearned of the Proposed Rules when they were sent to me by an
acquaintance. I've got some concern that other peoplie, like me,
who‘ve been intimately involved in the care of individuals impaired
by pneumoconiosis, who work with the lung disease clinics, have been
similarly omiféedﬁféo; the mailing list of beop1é receiving'copﬁes of

the Proposed Rules and the notices of hearings; that the Commissiocner
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may have denied herself some opportunity for informed and helpful
input into the process of final rule determination.

I was pleased to see that there are standards now
published, and recoghize the amount of effort that has gone into
their production. 1In particu]ér, I think that the effort to utilize
standardized lung function testing is appropriate, and, further, by
making explicit the guidelines being utilized for impairment
determination, you are permitting a necessary public and scientific
scrutiny., There are, however, a number of specific points in the
Rules that 1 would like to comment on, not necessarily in order of
their importance. In fact, 1 have a couple of picky things first.

The majority of the Rules on how to perform the
spirometry are along the American Thoracic Society statement on
standardization of spirometry, and I would agree with the adoption of
this standard from the American Thoracic Society and would like to
know the rationale for deviations from it. VFor example, the Proposed
Workers' Compensation Rules require that nose clips be used. The
American Thoracic Society recommends, but doesn't require jt, and we
found, in some individuals, that they test more accurately without
the discomfort and annoyance of the nose clip. I would recommend
comparison gf the Proposed Rules with the ATS standards and to
consider acceptance of the ATS standards wﬁererthe procedures

differ.
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The second thing I would like to mention is the maximum
voluntary ventilation study - the MVV - which most people agree §s of
Timited utility, is uncomforfab]e to perform and freguently shows
considerable variation from test to test, despite valid effort.
Individuals with substantial impairmeni can énd up feeling sick for
hours after attempting to comply fully with MVV instructions. It's
hy understanding that the U. $. Department of Labor has made the MYV
optional in its impairment determinétion process, and the failure to
perform an MVV to a point of arbitrary multiples of the FEV-1 is
often used as an internal measure of effori adequacy, despite the
inadequacies of the test; therefore, in the long run, it tends to be
used punitively against people with legitimate impairment, rather
than to be used, in fact, to ascertain impairment. Further, the test
is sufficiently strenuous as to require substantial waiting time
between efforts and can be somewhat cumbersome to administer, -
particularly three times. Therefore, I would recommend explicitly
making the MVV optional in the impairment determination process, and,
second,.permitting the submission of two MVVY tracings if they are
within 10% of each other, rather than requiring three tracings.
Again, this is consistent with the Depariment of Labor standards.

Moving on to the TABLE FOR IMPAIRMENT OF PULMONARY

FUNCTION. 1I'd say that it appropriately lists test resulis in terms

of percent of predicted values; however, there are a variety of
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standards for predicteds that are in use among function testing, and
I would recommend that you make explicit the reference standard vou
propose, so that this, too, can enjoy the value of public

discussion. Looking further at the JABLE FOR IMPAIRMENT brings me to

a number of my more substantive concerns. The chart appears to be
constructed in a manner that fails to recognize the degree of
impairment suffered by people with moderaie or severe disease and
disordered measu;ab{; Fﬁn&%%éns.--tétggé gfﬁe Qou'some specific
examples.

In the Federal system for black lung benefits determina-
tion, an individual has a rebuttable presumption of total disability
if their forced vital capacity, or FEV-1, are at less, or equal to,
or less than 60% of.predicted. In the Table which you provide, an
individual with this level of abnormality will have the test results
used as a "indicator® of a 30% permanent partial disability or im-
pairment. Given the adversarial nature of the Compensation pro-
cesses, it translates into what might bhe called a rebuttable
presumption of 30% rather than a rebuttable presumption of 100%
disability. Second, in the Social Security Disability Determination
process, individuals with pneumoconiosis or diffuse lung diseases,
who have a resting p02 of 55, or less, are found to be totally
disabled from all gainful employment. Social Security disability

standards are usually more stringent than those utilized in Workers!'
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Compensation proceedings because of different definitions of the
meaning of disability or 1mpa1rﬁent.’ In this case, however, an
individual with a p02 of 55 would receive, again, “indication® of 40%
impairment rather than complete impairment. And instead of looking -
at these blood gas values as they relate to other disability
determination gfbcedures, I think we oughi to look at them
clinically, also. A resting blood pQ2 of 55, or below, is an
absolute cTlinical indication for the administration of supplemental
oxygen for up to 24 hours a day. Many pecple with p02's between 55
and 60 also require supplemental oxygen for up to 24 hours a day,
especia1iy when they exercise. And insurance policies, for example,
generally cover this kind of oxygen administration. 1t's, therefore,
difficult to reconcile a p02 of 60 with an indication of only 30%
impairment, or one of 55 with only 40% impairment in the same way
that it's difficult to think about somebody with the need to have
oxygen delivered into his body working fulitime in the occupation for
which he is qualified by experience or training.

While on the subject of blood gas testing, 1 am confused
by the reasoning behind the so-called standardizing of test results
from different labs. The method employed differs both from that
utilized by the Socjal Security Disability Determination Section and
by the Federal Black Lung Benefits Program. If any adjustment is to

be done, my best recollection is that the appropriate factor is about
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one (1) millimeter of mercury for every 600 feet of elevation, or
five (5) millimeters adjustment for testing over 3000 feet. It is,
in fact, 4ifficult to understand why an effort is being made to
standardize to the Charleston elevation. Clearly, if there is any
adjustment to be made, it should be t¢ the elevation where the
claimant lives and works, because that is where the impairment is
felt. Also, in arterial blood gas use, it's standard medical
procedure to consider both the pC02 as well as the pA02 in making the
determination as to what the arterial oxygen saturation means, and I
see that you have omitted this. I am not, again, sure why.

Going back to the charts and looking once again at the
values for ventilatory studies, I am siruck by the difficulty that
many people have merely walking across a room when their vital
capacitiy or FEV-& féaches Sb%_of é&erage for their height and age.
At this level of impairment, few, if any, could work satisfactorily,
either in the mines or Factorieé Qhere theyrhadrexposure to the

hazards creating occupaticnal pneumoconiocsis. Yet, the chart takes

this as an indicét{on_of oﬁiy:EOiw{ﬁaé%Ement.
Looking now at the chart indicating lower levels of
impairment, I have another concern that requires a somewhat more
academic discussion of the nature of testing. The setting’of a
cut-off point between what's considered no impairment and what is

considered some impairment is an arbitrary process. Some people who
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have impairment are going to be caught on the no impairment side and
some people who have no impairment are going to be caught on the
impairment sidé, no matter where the dividing point is set. The
terms we use to discuss this are false/positive 1o designate people
intorrect?y labeled as impaired; false/negative to designate people
incorrectly labeled as unimpaired; true/positive to designate people
who are impaired, who are correctly labeled; and true/negative to
refer to pecple without impairment, who are correctly labeled. No
medical tests are perfect and all produce some false/positives and
some false/negatives. The measures of how often someone with a
conditjon (in this case, impairment) is correctly labeled as impaired
js known as the sensitivity of the test at this cutoff. The measure
of how often people without impairment are correctly identified is
known as the specificity of the fest.

The reason that I have gone into this long expianation
is to look at one example from the chart. Looking only at the FEV-1,
according to the results of a community survey where no Compensation
at all was involved, where over 1800 people were interviewed about
breathing problems and then were given lung function tests, the
resylts are that by setting the cutoff at 80%, the test only picks up
20% of pegple meeting clinical ¢riteria for chronic obstructive
pulmonary disease. In other words, 80% of those with disease scored

above this 80% level, indicating, in the chart, impairment. Eijght in
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ten would have been missed. The information from the studies is not
compietely appiicable to the situation under discussion today;
however, the fact that the test is so insensitive points out the need
for flexibility in the use of any criteria adopted. In particular, I
strongly support the Proposed Rule that considers any acceptable
value to be used to indicate a degree of impairment. ODifferent
conditions caused by dust create different physiclogic responses, and
by using muliiple tests, even if they have Tow sensitivity, the
procedure can be improved if any one abnormal test is given full
weight and consideration.

One of the reasons that there is a problem in correctly
indentifying people who should be granted a partial disabiiity award
is that in the working population as opposed to the general
population, from which standards are derived, the average function at
the start of employment is-generally above the population average.

In other words, many young miners and factory workers just entering

employment have lung function tests that are at 110, 115, or 120% of

predicted., They have to be healthier than the average in order to
get physically demanding Jjobs. This is a well-recognized phenomenon
¢called the 'healthy worker effect' when epidemiologic studies are
done. And what this means is that someone can Jese a significant
amount of Tung function in the course of employment because of

occupational exposures and still remaijn within the 1imits of what is
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considered normal in the pohu?ation. Someone, for example, might
drop from 120% to 80% of predicted and, accerding to the chart, he
seen as having no impairment, éven though bothrtheir efficiency at
work and their ability to pursue everyday 1ife with a vigor that was
normal for them has been significantly impaired. Similarly, I am
concerned that by going at 5 or 10% intervals, it is difficult for an
individual to demonstrate progression of problems, even when their
health has deteriorated.

There are two other problems I would like to address,
both of which are related to the fact that there may be variatiocn
from test to test in an individual; what this means; and, therefore,
how to considér the information.

Any healthy person can have differences between tests
from one day to another, and even from one hour to another, despite
full compliance with test instructions. Someone with impaired
pulmonary status is more likely to have day to day or week to week
variation. 1In fact, the same dusts that create abnormal chest x-rays
also create mucous hypersacretion and airways obstruction. This
airways obstruction may vary, especially if the patient is taking
medications, depending upon thé'dose anﬁ time; and a variety of other
factors. 1In fact, chronic lung disease is characterized by
variations that we call, c¢linically, exacerbations and remissions.

This is part of the everyday life of the impaired individual with
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COPD and is part of what is permanent aboui their condition. It is
no more rational to assume that any single best test is the indicator
of permanent impairment than jt is to assume that the single worst
test is the indicator. 1In other words, it is essential to consider
the universality of lung diseases and test results suffered by dust
exposed people in making decisions about their permanent impairment.
Finally, the factor of the nature of the testing process
itseif should be considered in understanding test variation. What is
commonplace to medical people in the Jung function laboratory can be
intimidating to people unfamiliar with the equipment or the proce-
dures. There must be a supportive atmosphere which recognizes the
impact of this, as well as understands the fact that an apprehensive,
hard-of-hearing, impaired claimant might have some difficulty
performing with the consistency that the lung function testing
technician might wish. People have to be scheduled at intervals and
treated in a manner that is respectful of their individual frailties

and that is supportive rather than suspicious.

Thank you very much for your time. I would be happy, if
you have ény questions, to try and answer them,
MR, MITCHELL: Thank you, Dr. Wagner.
Who would 1ike to be the next speaker?
MR. LEACH: I am Tim Leach and 1 am a Compensation attorney for

UMWA, District 17. 1 would 1ike_to offer a couple comments, and many
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of these have already been addressed by the previous speakers.

The area of greatest concern to this claimants' repre-
sentative is the altitude adjagigé;;_m;é;uggublood gas-;tudies. The
altitude adjustmeni, as previous speakers have indicated, establishes
Charleston as a base 0, even though nearly every other municipality
in the State of WV is at a higher altitude than Charlesion. Only
those few towns down the River - Huntington, maybe Point Pleasant -
are at a lower altitude level. No consideration is given as to where
the claimant lives and works. The very determinants for total
disabiiity determination are the claimant's daily activities in his
1ife and his work place. None of our miners live and work at the St.
Francis }aboratory.

The next area of concern about this altitude adjustment
is that it is so0 much stricter than the Federal standards. The
Federal black lung program does not make an altitude adjustment until
there is a difference of 3000 feet. WNone of our laboratories in this
State are at a higher altitude than 3000 feet, so the Federal program
considers all testing equally in West Yirginia.

Fourth, the altitude adjustment results in lower
disability awards in a substantial percentage of the c¢laims. An
altitude difference of only 400 feet can result in up to a 5%
disability reduction, according to the charts submitted for these

considerations. And a2 5% disability decrease is equivalent 1o
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$4000. That means that if a test result, under the old standards,
which made no adjustmeni, were considered under the new standards, an
altitude adjustment for only that 400 feet could cost the claimant
34000 in black lung benefits. This would be tantamount to the first
cutback in black lung benefits in the history of this State's
program.

1 would concliude that to avoid cutting back in
disability awards and to avoid creating a standard even more
stringent than the Federal standards, and, in order to comply with
the very definitions of total disability, that the altitude
adjustment should be dropped altogether, or at least made to conform
with the Federal standard, or, perhaps, based upon a mean level for
the State or the altitude where the claimant resides and works.

The next area of concern is the disabiiity standard,
which previous speakers have also addressed. The purpose of setting
forth the standards for various disability awards is an admirable
goal. This allows the Commissioner, the QP Board, the appellate
bodies and practitioners to be able to evaluate cases and knoé what
type of claim they have and how their evidence stands before going
into the hearing process. The yltimate result of this could be fewer
protests, less litigation, fewer hearings for the Commissiocner to
conduct, The standards can alsoc be qsed for accurately evaluating

second injury 1ife awards and other such cases where disability must
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be determined without the OP Board's expertise and guidance. The

problem with the standards, they appear to be too severe when

compared with the, what is generally considered tc be severe, Federal

program. A1l of the standards, as we've pointed out before, exceed
the standards for total disability under the Federal program. Now,
if these disability standards are subject to this amendment process
{which 1 don't believe is clear) then I do not see how this State,
which has taken the lead in compensating its citizens, can adopt a
standard which is evén mﬁre severe than the Federal program.
Finally, I have a question about the present
applicability of these standa}ds altogether. 1 think that whatever
standards are eventually adopted should not be placed into effect
until a time period has passed to allow for substantial and adeﬁuate
compliance by the various laboratories. As matters now stand, 1
represent claimants that I have evidence that used to be evidence of
disability, but under the iemporary EMERGENCY standards, because of
altitude adjustments or other reasons, the evidence shows no
disability. So, consequently, I am compelled to try to delay the

process of those claims until a final decision is made on this

Regqulation process - which I was dismayed to learn may be over a year

from now. 1If, on the other hand, the Rules and Regulations were
suspended altogether, then 1 assume that my counterparits for

employers would also be trying to delay claims, and delay the process




49

of claims, until they could determine if these new standards are
going to go into effect. So it would appear that the standards ought
to be made to apply to new claims filed after the standards are in
the Regulations instead of being retroactively applicable to claims
which are already presently pending before the Commissioner.

Ancther probiem which hés already come up in a couple cf
hearings is the case where a disability award was made upon the oid
standards and then the employer has filed a protest, and, at the
subsequent hearing, the new standards may or may not apply, which
cause the award to be reduced just because the rules of the game
changed in the middle. So this is a great area of concern also.

Mr. Mitchell, I would propose to submit a written
statement in greater detail for the Commissioner's consideration.

Thank you, sir.

MR. MITCHELL: Thank you, Mr. Leach.
Yes, sir?
MR. BELSON: My name is Joe Beeson. 1 am an attorney here in

Charleston and I am making these comments, not only on my own behalf,
but 6n behalf of a number of my clients - all coal companies that
operate in the State of West Virginia, and, basically, companies of
the American Electric Power system.

I will probably be submitting additional comments on

behalf of other clients in the hearing in Morgantown next week that
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will be in a great deal more detail than these are, but I did want to
have the opporiunity to make a few comments today in support of the

Regulations.

Over the past several years, by judicial action, the
nature and degree of medical evidence necessary in order for a
¢iaimant to prevail in an occupational pneumoconiesis case has been
drastically minimized - 1 realize this puts me in opposition to most
who have spoken before, in that I don't think the Requiations are at
all conservative. In this respect, occupational pneumcconiosis cases
have seen the same evolution -~ perhaps revolution is a better word -
as Workers' Compensation cases generally. The Liberality Rule, which
is used in Workers' Comp, which was never intended by the Legislature
to apply to the evidence in Workers' Comp cases, now seems, in many
cases, to be utilized as a substitute for evidence with extremely
inequitabie results.

I have practiced in this area for ten years. While I do
not in any way advocate a system which denies benefits to deserving
claimants, I believe it is obvious to all but the most myopi& that
the sysiem has been perverted to permit the payment of benefits in
many cases, regardless of the evidence, to persons who are in no way
entitled to recover them. This, of course, adds to West Virginia's
négative business image and places an unreasonable and unjustifiable

burden on the State's employers.
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Neither this Commissioner nor her immediate predecessor
have been respdnsfble for the deQe]opment of the problem - and the
Commissioner should be commended, I think, for her efforts to develop
a set of Regulations which help to provide a uniform procedure for
the evaluation of disability dﬁe to occupational ﬁneumoconiosis.
Although I believe that the weightrof medical opinion would support
more conservative standards: the Proposed 3tandards are apparently
intended to satisfy the mandate of the Supreme Court of Appeals.

I would note, first, that Dr. Donald Rasmussen, who has
been cited here many times today, has filed comments which are
generally supportive of the Proposed Rules. The only significant
areas of dispute raised by Or. Rasmussen relate to the use of the
pC02 1in the evaluation of impairment in blood gas testing, and the
altitude adjustment which has been mentioned and seems to be the main
focus of criticism of the testing. I suspect that the comments we
offer in Horganto@n next week wiTT haﬁe more to say about the
altitude adjusiment. On the point of the altitude adjustment,
though, 1 think it should be noted that even Dr. Rasmussen does not
contest the need for an altitude correction. He's testified, in a
number of Workers' Compensation cases, that a correction should be
made for altitude from locations such as Beckley to Charleston. 1

was present, I took his testimony, and I know that's the case.
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It's not my purpose today to go jnto minute detail on
the various provisions of the Proposed Rules. As I said, we'll
probably go into a great more detail at a later date. But I would
like to address two of the most, to me, the most significant
provisions of the Proposed Rules. The first is the right of the
Occupational Pneumoconiesis Board to requ{re additional pulmonary
function testing where valid submitted test results appear to differ;
and the second is the Probosed Standérds for exercise blood gas
testing.

I might...although this isn't in my written comment, 1
might just note, in passing, that there has been a great deal of
criticism today of the chart and standards developed by the Workers'
Compensation Fund. I would simply note that, based on my experience
in this field, that the results being utilized in that chart are not
significantly different from the results that have been utilized for
years in evaluating pneumoccniosis, without any great objection from
anyone.

It's a generally accepted medical fact that occupational
pneumoconiosis is an irreaversible disease process. This means that
impairment due to occupational pneumoconiosis will net improve.
Accordingly, pulmonary physicians virtually unanimously agree that
where valid tests are performed in reasonable proximity to each

other, the test showing the least impairment is the test indicative
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of impairment due to pneumoconiesis. Dr. Rasmussen has so testi-
fied. Nevertheless, the Supreme Court of Appeals has decreed that,
medical fact notwithstanding, utilization of the best test results
where results conf]ict.is unacceptable. In effect, the Court has
mandated that the members of the Occupational Pneumoconiosis Beard
abandon their medical judgment in favor of an artificial standard
imposed by the Liberality Rule.

The Proposed Rule would permit the Occupational
Pneumoconiosis Board to obtain an additicnal test where valid,
-contemporary test results differ. 1 don't see how anybody can object
to this. Although it's more liberal than perhaps good medical
judgment would require, this Rule would avoid the wholly improper
alternative of utilizing the test result showing greater impairment
to the exclusion of the result showing lesser impairment.

Presumably, the additional test will confirm the validity of.cne or
the other of the prior tests. I note that Dr. Rasmussen did not take
issue with any of that in his comments. 1t seems to me to be
completely fair to both claimants and emplovers and not obje;tionabie
in any way.

when this approéch is coupled with the standards
relating to how testing must be performed (I've heard one or two
criticisms about some of the methods by which testing should be

performed, and I'm not qualified to express an opinion on that), what




54

I would call the technical rules for testing - when that's coupled
with the approach of permitting the additional tests, the probability
of the OP Board reaching a medically defensible result is greatly
enhanced. The technical ruyles further help to ensure that testing

will be performed only in well-equipped laboratories, staffed with

competent technicians capable of producing valid reproducible results.

I would suggest only that the right of the Occupational
Pneumoconiosis Board to obtain additional testing be extended to
include additional blood gas testing as well as additional pulmonary
function testing. There seems, to me, to be no good reason to limit
the Board's authority to obtain additional tests.

Secondly, the Proposed Rules for eiercise blood gas
testing which relate to the degree of exercise to be utilized strike
a happy medium beiween those who criticize present Occupational
Prneumoconiosis Board exercise testing as insufficient and those who
criticize reports from certain other laboratories in the State on the
ground that exercise levels are unreasonably high. The proposed
exercise feve]s, it seems to me, are consistent with studies which I
have read which demonstrate exertional levels in coal mining
employment, and should be adequate to detect impairment relating to
occupational pneumoconiosis while excluding that &ue to unrelated
factors. Additionally, this will permit a much needed

standardization of testing from one laboratory to another, so we can,
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in effect, compare apples to apples.

In conclusion, I simply would 1ike to commend the
Commissioner and all those who had a hand in developing the Proposed
Rules for the effort that has gone intc making them balanced, fair
and reasonablé. There may be some adjustments made in them, areas in
which I would have no objection to adjustments being made, but I
believe, generally, that the an1ication of these Rules will reduce
the amount and cost of litigation of occupational pneumoconiosis
claims to the benefit of claimants and employers alike and result in
awards based on evidence rather than speculation, thus reducing the
number and expense of appeals.

Thank you, Mr. Mitchell.

MR. MITCHELL: Thank you, Mr. Beeson.
Anyane else care to speak?

There being no further comment, then this hearing is

adjourned.

(THIS HEARING IS CONTINUED TO THE JUNE 21, 1985 PUBLIC

HEARING IN MORGANTOWN, WEST VIRGINIA AT 2:30 P.M.)
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JUNE 27, 1985
~2:00 p.m.
MORGANTOWN, WEST VIRGINIA

MR. MITCHELL: Good afternoon, Ladies and Gentlemen. Thank you for

.-

coming.
The purpose of this meeting is to afford to the public

an opportunity to offer comment upon Rules and Regqulations that have

been promulgated by the Workers' Compensation Commissioner pertaining

to medical standards for examinations to be performed on claimants

for benefits to be received on account of occupational pneumoconiosis.

The Commissioner, Mary Martha Merritt, would like to
have been here to meet with you today, but her schedule is so busy
that she couldn't be here, and she has asked us to appear on her

behalf. My name is William Mitchell; I am employed by the

If anyone has not already received a copy of these
Rules, we have copies here, and if you would Tike a copy, just raise
your hand and the Court Reporter will bring you a copy.

The way we will proceed here today is that we will just
make a few brief remarks about the Rules, and then the remainder of
the time will be allotted to you to offer whatever comment you care
to make pertaining to the Rules and their effect.

These Rules, you may notice, begin at Section 20.8 and
you may wonder why that is. The reason is that these Rules are in

the form of an amendment to this Series of Rules (indicating Ru1e§
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and Regulations, West ¥irginia Workmen's Compensation Fund - filed 4n
the State Register 12-17-82), which is the major Series of Rules
governing the operation of the Workers' Compensation Fund. When
these Rules have been finalized, they will become a part of this
Series of Rules. |

These Rules have been promulgated, as indicated on each
page of the Rules, as EMERGENCY Rules. They are also identified at
this time as Proposed Legislative Rules over which the Legislature
has final authority, as provided by the Administrative Procedures Act
of the State law. After all the oral and written comment has been
received - and as vou probably know from the notices that were dis-
seminated State-wide, there were scheduled three hearings. One was
held in Beckley, West Virginia on May 31, 1985; one was held in
Charleston, West Virginia on June 14, 1985; and this will be the
final hearing.

Likewise, today is the last day for submission of
written comment to the Commissioner for consideration. After all the
oral and written comment has been received, it will all be
incorporated in a transcript-which will then be considered by the
Commissioner, who will then amend these EMERGENCY Rules to create the
Proposed Legislative Rules which will then be submitted to the
Legislature for their deliberation. The Legislature, after having

considered them, will act upon them at the 1986 Session of the

~
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Legisiaturé. Tpereafter, a final filing of the Rules will be made,
and at that time the Rules will become effective as Legislative Rules
which will supplant these EMERGENCY Rules.

Now, then, Tet's move on to our purpose for being here,
which is to receive your comment. First, let's just do a little
syrvey to figure out our timing. Could we see a show of hands of
those persons who desire to offer comment? (Nine}

1 assume that some of you folks may need to travel, or
for other reasons, you may prefer to speak as scon as possible and
get away. Would anyone prefer that to staying through the whole
proceeding? (None)

We have just-a couple of ground rules regarding how the
comments will be received. We invite any relevant comment that you
care to make, any analysis or criticism of the Rules, and
particularly any suggestion or recommendation you care to offer that
you believe could improve the content of the Rules or their effect.
There will be no specific time 1imit upon individual comments.
Obviously, we will have plenty of time with half a dozen of you
indicating a desire-to speak. If your cﬁnments are in writing - and
1 notiﬁe that several of you have already provided copies to the
Court Reporter. 1If others have any comments in writing, or if you
have any written information inrsupport ofryour oral comments that
you would 1ike to have considered, if you will just leave it with the

Court Reporter, we will be happy to include it in the tranmscript.
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Now, then, I would l1ike to ask that when each person
comes up to speak, if you'd just use this microphone to my left, and,
 please, when you begin, identify yourseif with your name and the name
of any firm or-oréanization that you may represent, and if not
‘associated with any firm or organization, please jusi make a bfiéf
statement to identify the nature of your interest in the Rules.
With that, who would like to be the first speaker?

DR. LAPP: My name is N. LeRoy Lapp, M. D. I am Professor of
Medicine in the Pulmonary Disease Section at West Virginia University
Medical Center here in Morgantown. I am requested to speak on behalf
of . Attorney Beeson of Charleston.

My comments on the Proposed Rules of the Workers'
Compensation Fund, Legis1ative Rﬁ]e 23-3, Series I, Section 20.8 are
in writing, for the most part, and I have handéd copies to the Court
Reporter and to the members of the Board present. Since they are in
writing, I don't feel it's necessary to deal in precise wordings,
unless the Board wishes me to repeat this verbatim.

I shall indicate that I believe that these standards for
medical examination are an attempt to insure uniform procedures in

administering and interpreting ventilatory function tests and

arterial blood gas studies. I find this an extremely laudible goal
and a most welcome development, having served with the American

Thoracic Society on the Committee, the Standardjzation Project of
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the American Thoracic Society, what is known as the Snowbird
tonference on Standardization of Pulmeonary Function, and have
recognized that the American Thoracic Society and the American
College of Chest Physicians, as well as the National Institute for
Cccupational Safety and Health have adopted the standards proposed by
the Snowbird Conference as their recommended standards for
performance of puimonary ventilatory function testing.

As regards the proposals in the proposed standards, I
have two comments: One, the proposed standards allow a 7% or 100 ml
- whichever is greater - variation between the largest and the next
fargest forced vital capacity 6r FEV1 of the ventilatory tests. The
standards proposed by the professional organizations and NIOSH have
been 5%, or 100 ml - whichever is greater. I think that to depart

from that is to recognize a significantly more lenient criterion than

proposed by the agéncies cited above. The second comment has to do
with Page 3, Section II, which seems to mandate that the maximal
voluntary ventilation test be performed in the sitting position, but
the previous paragraphs allow either the standing or the sitting
position for the performance of the FVC maneuver. 1 find no serious
medical reasoning to mandate the sitting position for the MVV test.
I recognize that there is a peossibility that subjects may become
lightheaded or feel faint during the hyperventilation of that test,

and it may be prudent to have some individuals, certainly, sit down
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to do the test, but I don't think it is a mandatory requirement from
the point of view of the performance of the test, or the
interpretation thereof.

Other than those two what might be ccnsidered negative
corments, I find that the proposed standards for ventilatory testing
are laudible and I support them wholeheartedly.

I also gupport the jdea of standarizing the technique
and interpretation for the drawing of arterial bloocds, the performing
of exercise, and accounting for the differances in altitude of the
testing facilities, so as to insure comparability of data that apply
as much, if not more, than to the ventilatory testing. This is
especially true of arterial blood gas tgsting.

On Page 6 (E) there is a mandate that the resting sample
of arterial bleed be drawn by direct puncture with a 22-gauge needle
and heparinized syringe. 1 personally see no need to mandate the
sjze of the needle, and no need_to exciude the-possibility of using
an in-dweiling catheter to obtain that sample, although 1 agree there
is no necessity of placing a catheter if exercise is not going to be
performed. I do believe that needles smaller than a 22-gauge needle
can be used in skilled hands to cbtain valid arterial samples by
direct puncture.

On Page 6 (G) - if aﬁ_a;teria1 blood sample is analyzed

immediately, there is no need for it to be iced. I think this is a
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contradiction of terms in the proposed standards. The words should
be *and/or," I think. That is, it should be analyzed immediately, or
jced. However, simple icing of the sample is not sufficient to stop
metaboiic activity of the blood cells. The sample must be immersed
in an ice containing water, not simply surrounded by ice, to rapidiy
stop cell matabolism; and I citeia number of references in my written
comments to support this.

On Page 6 (1) the standards appear to mandate a bicycle
ergometer for the exercise and the treadmill only as an alternative
if the subject, for physical reasons, is unable to ride the bicycle.
I think this would work a serious hardship and require many testing
facilities who now use treadmills to invest in new equipment. There
is a sufficiently large body of data in the Titerature to indicate
that at comparable external workloads the oxygen uptake and metaboldic
work performed are, for practical purboses, the same whether
performed con a treadmill or a bicycle ergemeter. The only proviso is
that the work Tevels be comparable. There are differences between
the two methods in regard to work levels. I strongiy.reccmmend that
the Proposed Regulation be changed to accept either bicycle ergometar
or treadmill as ac;eptabTe. In this regard, 75 watts or 450 Kpm at
50 to 60 revolutions per minute on a bicycle ergometer is
approximately the same as 2.0 mph and 10% grade on a treadmiil for a

70 Kg man. While it is desirable to exercise a subject at 125 watts
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on the bicycle as a second level, or at the comparable value of 2.5
mph and 15% grade on the treadmill, it must be reccgnized that for a
70 Xg man of age 65, this would result in his exercising to
approximately 83% of predicted maximal oxygen consumption for his
age. Therefore, both workiocads, either the-120 watts or the 2.5 mph
15% grade on the treadmill, should be required for subjects under 65
years of age, and the upper load should not be required for those
gver 65 years of age. I think this is medically sound, not to
exercise people ahove 80% of their predicted maximal oxygen
consumption. There are problems, unexpected evénts, that happen when
people go toward maximal exercise over the age of 65.

On Page 7 (I1), I support the idea of an altitude
correction for the arterial blood gas value before applying the value
to the table to obtain a percent impairment. There are numerous
studies in the litarature discussing the theoretical basis for a
significant effect of altitude on measured arterial oxygen tensions.
And I cite the work of Wasserman, who reported an average of 4 to 5
mmHg Tower Pa(2 for éééh 1060 %e;; ;f-éievét%on. ﬁeedés found an
average drop of arterial oxygen tension between Lexington, Kentucky,

which had an altitude of approximately 1000 feet, and 3 hrs. later,

in an altitude chamber which simulated an altitude of 15,000 feet, an
average of 3.7 mmHg decrease in arterial oxygen tension for each 1000

feet of elevation. Lenfant-andmco11eagues, in a review article,
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showed that most of the adaptive mechanisms found in long term
residence or sojourners at altitude are of little consequence or
difficult to measure up to altitudes of 1000 meters or 3000 feet.
Thus, the effects of lowered atmospheric oxygen are almost directly
reflected in fhe arterial blood gas oxygen pressure unéomp]icated by
compensatory mechanisms up to that 1000 feet. The Intermountain
Thoracic Society shows data for altitude correction of approximately
4 to 5 mmHg for each 1000 feet of elevation. And Or. Petty, who
compared arterial blood gas values in Denver, Colorado, and at sea
Tevel, showed a range of from 2.9 to 4:8 mmHg lower arterial oxygen
tension for each 1000 feet of elevation difference. Our own
experience of reviewing measurements of arteria1_blood gases taken on
the same subject at different times in different laboratories
situated at altitudes of approximately 2400 feet and approximately
800 feet above sea level often demonstrate oxygen pressures that are
7 to 10 mm lower at the higher aititude on an average value of 4 to &
mmHg per each 1000 feet of elevation. I, thus, believe that I have
supported the view that an altitude éorrection should be made up to
3000 feet or 1000 meters, independent of any compensatory mechanisms
of residence at altitude.

On Page 7, the table for impairment of pulmonary

function. Rather than a single value for arterial oxygen iension,

both resting and exercise, to qualify for the various degrees of




impairment, it would seem more equitable to have a table that

includes the pC02 as well. This is what the Social Security
Administration did in their standards under 3.01 Lateqory of

Impairments, Respiratory, Table III. Since the Social Security

System is a total disability system, it would be sensible to set out
their values in Table III as equal tc total impairment in the
proposed standards and to set intervening values between 0 and totai
impairment on a continuum but adjusted for the pCG2 values. This
would be more equitable than a single value of p02, since an
individual who was hyperventilating and barely keeping his p02
normal, because of disease, would not be penalized as he would be if
a single value were used without regard to the p02. 1 have
constructed a table which would account for the pC02 values between

30 or below mmHg and 40 or above mmHg, and p02 values that, if they

were equal to or Tess than these tabies, would correspond to the
percentage impairment at the head of the column at the top of each
column. And in this table I have set as total the Social Security
requirements, and then I have worked up to no impairment, or zero
impairment, based upon the adjustments for pC02 and p02 simultan-

eously obtained.

1 heartily concur that exercise p02 values that rise
ahove the resting p02 values should indicate a lesser degree of
impairment of arterial blood gas. Values that are less than the
resting vaTues during exercise wgqu indicate a greater degree of

impairment of arterial blood gas transfer.




Finally, 1 agree with the position that any medically
acceptable tests or procedures reported by a physician would be given
appropriate consideration in the decision of the Board. On the other
hand, in the interest of uniformity and equity, I feel it is
important that the Board establish 1eveis of exercise that are
standardized and can be done at different testing facilities but
interpreted with a commonly agreed upon interpretation. Five minutes
of such exercise, whether treadmill or bicycle, should suffice to
reach a steady state for the purposes of this examination. Much more
important than whether the exercise is conducted for five or six
minutes is the fact that the arterial blood gases must be drawn
during the exercise. The practice of performing arterial punctures
after exercise is to be condemned as it may provide misleading

information in some individuals.

DR. WALKER: May I ask Dr. Lapp one question?
MR. MITCHELL: Certainly.
DR. WALKER: Discussing the exercise level, your paper indicates, on

your second level of exercise, 120 watts, and I believe you menticned
125 watts.

DR. LAPP: The second level of exercise I mentioned was 120 watts
on a bicycle, thch I calculated corresponds to 2.5 mph and 15% grade

on a treadmill as being equivalent for a man of the same weight.

DR. WALKER: Thank you.




MR. MITCHELL: For the benefit of those folks who came in after we had
begun, the only thing that you missed was that we made just a few
brief remarks about the Rules and their preseni status and the future
developments that will occur. And then we explained that the
remainder of the time would be allocated to you so that you can make
whatever comments you care to offer. Dr. Lapp was the first
speaker. Who would like to be the second speaker?

DR. NEILSON: 1 am Dr. Thomas Neilson. 1 am the Assistant Medical
Director at Consolidation Coal Company corperate offices in
pittsburgh, and I just have a few comments, which I have given to the
transcriptionist, so I'11 just kind of summarize.

The standards for the medical examination outlined in
this Legislative Rule are a definite improvement over the present
situation. These guidelines setting standards for pulmenary function
testing will provide the Commissioner with meaningful data relating
to the degree of impairment, the relationship of the impairment to
the occupational exposure - specifically in our case the concern
being coal workérs; pneumoconiosis. 1t is important to restate that
the chest x-ray remains the cornerstone of the determination of coal
workers' pneumoconiosis., It provides a semi-quantitative estimate of
the dust burden the miner was exposed to during his career. The

pulmonary function studies are useful to assess the degree of
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impairment; and if a restrictive pattern is seen, they confirm the
x-ray diagnosis of coal workers' pneumoconiosis.

One test that might be added to the proposed standards
is the use of bronchodilators in the assessment of the patient.
These bronchodilators would detect bronchospasm and indicate if there
is a treatable impairment which is not due to coal workers'
pneumoconiosis.

while testi&g after bronchodilators need not be
mandatory, the examining physician should have the option of
1nc1ud1ng such 1nformat1on in his report Th1s option cou1d be *

provided as 1t is stated for in the changes announced by the

Department of Labor in Federal Register, Section 718,103 - and 1

cited a quotation in there in which they mentioned a change allowing
the physician to use bronchodilators. I won't read that quote, but
it will be in the report. 1I think there would be an advantage to
having this mentioned as an option in the final regulation to better
delineate the eticlogy of the obstructive impairment, especially when
the ventilatory studies are abnormal., And this would help separate
out the asthmatic, chronic bronchitic and emphysematous patients from
thosé with resp1ratory 1mpa1rment wh1ch is mainly due to coal
workers' pneumoceniosis. This is of value since the impairment

caused by coal workers' pneumoconiosis is due to a restrictive rather

than obstructive airway disease.
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That's the extent of my comment.

MR. MITCHELL: Thank you, Dr. Neilson.

DR.

RENN:

Who would 1ike to be the next speaker?

1 am Dr. Joseph Renn. I am appearing as an individual
physiéian who is engaged in the private practice of pulmonary disease
and of occupational lung diseases. I am Chief of the Pulmonary
Function Laboratory at Monongalia General Hospital, Medical Director
of Respiratery Therapy and of Pulmonary Rehabilitation and also
Medical Director of the Home Respiratory Care Prggram through
Monongaliia General Hospital. I would like to submit my curriculum
vitae in evidence of my qualifications in the sub-specialty practice
of pulmenary disease and occupational lung diseases.

1 have already submitted a letter dated June 13, 1985 to
Ms. Merriti regarding the Proposed Rules of the Workers' Compensation
Commissioner, and I pubiicly am commending the Workers' Compensation

Fund for the Prbposed Rules énd for the degree of regulation which

they will allow and the gquality control which they will allow in

administering this testing procedure.
In the Paragraph II (G) which is regarding the forced

expiratory volume in one second measurement, the proposed 7%

variation between the two greatesi FEV1's is more lenient than that
proposed by the American College of Chest Physicians, and I have

guoted the reference. The statement by the College is to the effect
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the two best of three acceptable spirograms should not vary by more
than 5% of the largest value or by more than 100 m1 - whichever is
greater. I feel we should adhere to the more siringent quality
control parameter and the national standard of 5% rather than the
more lenient of 7%. 1In order to make it easier to evaluate the
pulmonary function tests and whether or not they have failen within
the standard, I feel also that we should report the largest numerical
value for the FEV1 - which is the present standard - and that we
should also report the next largest numerical value for the FEV1, and
then an evaluating physician can easily determine whether or not it
falls within the 5% standard or the 7% standard, whichever is
accepted, and not have to actually measure the graphs themselves.

in the section which is labeled, ARTERIAL BLOOD GAS

STUDIES, Paragraph (1), the bicycle ergometer is being mandated in
preference to the treadmill. We've already heard testimony to the
effect that the literature is replete with the argument of whether
the treadmill is better than the bicycle ergometer or the bicycle
ergometer is better than the treadmill. 1n reality, that will
probably never be resolved. There are many reasons - financial,
economic geal, medical physiological, etc. ~ for using one versus the
other, or maintaining the exercise that is already being used. I
beiieve that we should allow one or the other to be used, but not one

toAbe mandated over the other, and certainly not the bicycle
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ergometer to be mandated in preference to the treadmill. There are
several reasons which I have given for this, and I have aiso added
that the hand ergometer should be used in performing exercise studies
when a person has lower extremity probliems or back problems and is
not abie to use something that requires the lower extremities. There
are many hand ergometaers avaitable that work in exactly the same way
as the bicycle ergecmeter and could easily be substituted in order to
obtain a more valid exercise study when it is not possible physically
for the person, because of lower extremity or back problems.

Under the Section ARTERIAL BLOOD GAS STUDIES, (II), I

feel that it is certainly commendable we are recognizing the effect
of altitude. As has been heard here previously, there is an
approximate Toss of 22 torr for every 1000 feet of altitude which is

gained. If one uses the arterial alveolar oxygen gradient equation,

this transliates to approximately a 4.6 mmHg loss in arterial blood
gas, arterial p02, with every 1000 feet of aititude which is gained.
We've heard testimony before from Dr. Lapp alluding to several
studies which show anywhere from approximately 3-1/2 up to & mmHg
loss of altitude, and this certainly falls within that. 1 feel that

this should be maintained; that the figure that has been proposed, 5

mmHg difference, is excellent; that we should also include the carbon
dioxide tension, the pC02, in evaluating the p02 and the level of

impairment. If it were also possible, we also should include the
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age regression formula and I have included one reference, of which

there are actually many, in my written comments.

In the TABLE FOR _IMPATRMENT OF PULMONARY FUNCTION, the

FEV1/FVC ratio has been put forth as another measurement for

determininé ieve1 of impairmenit, and I feel that the age regression
formula should be added to this. It could be easily calculated for
both male and female and put into a table form, much as has already
been done in the recent edition of the Social Security Tables. The
recent edition of the Social Security Tables use the age regression
formula and created a table for both male and female, and they quote

their reference.as the American Review of Respiratory Disease, Volume

123, Page 6959, and the date is 1981. I quoted a somewhat older
reference, which is given in my written comments and dated 1973.
In the second paragraph under the Section TABLE FOR

IMPAIRMENT OF PULMONARY FUNCTION, it states, essentially, that

excercise p02 values greater or less than resting will indicate,
respectively, a lesser or greater degree of impairment of pulmonary
function, and in my written comments, 1 have underlined the two
words, pulmonary function. The exercise p02 may be less than resting
in the absence of any pulmonary dysfunction. Any decrease in cardiac
cutput, for whatever reason, will diminish the arterial oxygen

tension. This is found in the fourth edition of Lupg Function by

Cotes, published in 1978, It's found in various places throughout
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the book, but quite_extensive?y throughout Chapter 16, and
specifically on Page 462. It would be more accurate to state: If
they are Tess than the resting vé]des, it wi!l_ﬁndicate a gfeater
degree of impairment of either the cardiovascular or respiratory

systems.

This concludes the comments which I have to make and I,
again, commend the Commissioner on the Proposed Rules. Thank you.

MR. MITCHELL: Thank you, Dr. Renn. Doctor, your written comments were
received in the office and they will be included as an exhibit in the
transcript, along with all the other written comments.

MR. CHRISTIE: My name js James Rodney Christie, and I am Vice Presi-
dent of Grafton Coal Company in Bridgeport, West Virginia. In
addition to Grafton Coal fompany, I am also here today on behalf of
Bruce Mining Company, Barbour Coal Company and Tygart Coal Company.

1 have been associated with the everyday administration
of coal operations in West Virginia for over ten years. As such, I
have seen first-hand the effect that employment-related costs have
had on the ability of employers to operate successfully in West
Virginia. While I do not in any way advocate a system which denies
benefits to deserving claimants, I believe that our compensation
system has been distorted to permit the payment of benefits in many
cases, regardless of the evidence, to persons who are in no way
entitled to recover them. This places an unreasonable and

unjustifiable burden on the State's employers, and, consequently,
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adds to West Virginia's negative business image as well as its
economic well-being.

‘I believe the Commissioner should be commended for her
efforts to develop a set of Regulations which help to provide a
uniform procedure for the evaluation of disability dué to
occupationai pneumoboniosis. Although I earnestly believe that the
weight of medical opinion would support more conservative standards,
the proposed standards are apparently intended to satisfy the mandate
of the West Virginia Supreme Court of Appeals.

It is not my purpose foday to go into minute detail on
the various provisions of the proposed standards. Additional
comments are being filed today on behalf of the four companies I am
representing. These written comments will specifically address
individual issues in the Proposed Rules. I would simply like to note
that I believe the Proposed Regulations are, for the most part,
excellent in their coverage and should be adopted. This approach
will help to ensure a uniform system with predictabie resu1fs and
comparablie testing. Certainly both claimants and employers are
entitled to fair and even-handed treatment. 1 believe that the
application of these Rules will do much to promote such treatment,

and will probably reduce the amount and cost of litigation of
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occupational pneumoconicosis claims to all concerned.

On behalf of Grafton Coal Company, Bruce Mining Company,
Barbour Coal Company and Tygart Coal Company, I would like to thank
the Commissioner for giving us the opportunity to comment on these
proposed standards, and I would 1ike to, once again, 6ohmend the
Commissicner and all those who had a hand in develeping the Proposed
Rules for the effort that has gone into making them balanced, fair
and reasonable. Thank you.

MR. MITCHELL: And who will be the next speaker?

MR. MCCLAUGHERTY: I am John McClaugheriy. 1 am & partner in the law firm
of Jackson, Kelly, Holt & O'Farrell, with offices in Charleston and
Morgantown, West Virginia, and in Lexington, Louisville, and
Owensboro, Kentucky. Our law firm represents numerous employers in

- Workers' Compensation cases in both states. 1 will address and
comment separately on four aspects of the Proposed Regulations: (1)
the technical requirements for the berformance ofrventiTatory and
blood gas tests; {2} the adjustment of blood gas test results for
altitude; (3} the proposed table for the evaluation of impairment due
to respiratory disease; and (4) the proposal to permit additional

testing where tests results are in conflict.

The technical and quéTity standards for ventilatory and
blood gas tests are consistent with standards generally being used

clinically and with the standards specified in other disability
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programs. 1 do not understand that any of the expert witnesses who
have presented testimony thus far at any of the hearings have found
any major deficiencies in these proposals, and the standards would
not seem to require any major changes in the ;g;ting nrocedures
already being utilized in reputable pulmenary function laboratories
in the State.

I would note two concerns, however. The first relates
to the reproducibility of ventilatory studies. These Proposed
Regulations require that the two best efforts on the FEY1 maneuver
vary by not more than 7%. You have heard Dr. Lapp and Dr. Renn today
both suggest that the permitted variation should not be more than
5%. I agree with that and inasmuch as one of the primary purposes of
these Regulations is to deal with medical evidence which conflicts, 1
would urge the Commissioner and the Board to adept the most stringent
standard for reproducibility. I would respectfully submit that many
of the discrepancies in test results, at least as they arise in the
context of ventilatory studies, would be eliminated if the quality of
those test resulis was genera]]y improved.

The second concern is that I would suggest that the
Regulations include a reguirement that any laboratory reporting
results in occupational pneumoconiosis claims perform the tests on
equipment which has been calibrated, serviced and maintained in

accordance with the instructions of the manufacturer. Test results
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produced on equipment which has not been properly calibrated,
sarviced or maintained clearly should not be considered valid test
results for the purposes of evaluating impairment.

| With respect to the ;eggng_topic, namely, adjustments
for aititude in blood gas test results, there is no question. As
both Drs. Lapp and Renn have stated here today, blood gas tests ére
relatively difficult to perform properly, and, conseguently, it is
important that the standards be clearly recognized. The second

edition of the Buides to the Evaluation of Permanent Impairment of

the American Medical Association recommends that Blood gas tests be
reserved for selected cases, that testing be done during exercise.
Blood gas testing has nonetheless been an integral part of evaluating
impairment due to occupational pneumoconiosis for many years in this
State. Doubts about the reliability and significance of this testing
have historically been resolved in favor of the individuals claiming
benefits. I do not propose to argue that this decision be reversed,
or that we adopt entirely the view of the American Medical
Association.

It is nonetheless important to recognize that results on
blood gas testing can be affected by a number of factors totally
unrelated to lung disease. The one factor that can be controlled and
corrécted most éasi]y and reliably is the effect of altitude on the

p02. The partial pressure of oxygen in the air we breathe at




altitude is Jower than in the air we breathe at sea level. As a
consequence, the p02 of the blood gas is necessarily Tower at
altitude than it is at sea level. This difference in the p02 which
results from differences in altitude has absolutely no relation to
the condition of the lungs at"all. 1If I produce a p02 of 75 in
Charleston, I will produce a p02 of 66 in Beckley, if all the other
conditions of the testing remain the same. Producing the p02 of 66
in Beckley will not in any way indicate that my condition is worse
than the measurement in Charleston. To the contrary, it indicates
that my condition is the same.

| None of the‘medicairexperts who have testified has
denied that the p02 does, in fact, drop with altitude, or denied that
the formula proposed by the Commissioner to adjust for that natural
occurrence is accurate. Dr. Rasmussen has, to the contrary,
testified at claims hearings that altitude alone accounts for a 10
millimeter of mercury difference betwen his p02 results and those
obtained in Charleston. '

In this regard, Mr. Mitchell, I would file, as a part of
the record at this hearing, the transcript of Dr. Rasmussen's
testimony in the claim of Lot E. Tackett vs. Buffalo Mining Company,
Ciaih Ne. f9-101957. taken dﬁ Febfuary 17, T§83 in Beckfey, West
Virginia, in which Dr. Rasmussen acknowledges that the difference is

10 mmHg between Beckley and Charleston.
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Several witnesses have noted that the amount of the
adjustment proposed by the Board is greater than that used in the
Federal Black iLung Program, and that the Federal formula should be
used instead. Others have argued that no adjustment should be made
at all. The fact of the matter is that comments to the Federal Black
Lung Regulations make it clear that the Department of Labor's
altitude adjustment was adopted for administrative convenience rather
than accuracy.

In this regard, Mr. Mitchell, I would refer you to the

45 Fed. Reg. 13712 (Feb., 28, 1980).

The Commissioner should be commended for shifting that
emphasis, and undertaking the responsibility for making a more
precise adjustment. Once the changes ‘which occur with altitude are
acknowledged, it would simply be irresponsible to ignore those
differences, and I think this is the point which has been made so
eloquently today by Drs. Lapp and Renn. I can think of no good
reason why a claimant 1iving in Charleston shouid have to go to
Beckley to have his hlood gases tested in order to gét the benefit of
an artificial change in his measurements, which has no relation to

the amount of impairment he may have sustained.

With respect to the Tables for Evaluating Impairment,
some critics have argued that the table for evaluating impairment,

insofar as it relates to "total® impairment, is more stringent than
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the standards applied either to Social Security disability claims or
Federal black Tung claims. There are some very good reasons why the
standards used to evaluate impairment in this program should be
different than those used in either of the Federal programs, but
before elaborating on those reasons, I think it should first be noted
that the differences are not as great as have been claimed.

With respect to the ventilatory studies, the standards
used are almost exactly the same as those used for Social Security
disability cases. If one Tooks at the tables published in Section
3.017 of Appendix 1 to 20 C.F.R. Part 404, Subpart P, the standards
used to determine a totally disabling impairment are, in fact,
approximately 40% of predicted values for a 80 year old man; in other

wards, the standards for determining total disability under the

SociaT'Security_a§sab{1if?t;ég&igiqzzﬁ are véry ;;Bi1ar Esriﬁ;se
proposed in these Regulations as they relate to ventilatory studies.
1t should be noted that the tables used in both the
Social Security Disability Program and the Federal Black Lung Program
operate in systems which are quite different and much less elaborate
than the West Virginia Workers' Compensation system. First of alil,
neither Federal program authorizes the payment of ccmpensation for
partial disability. An individual in West Virginia with some
impairment who continues to work could be entitied to a substantial

permanent partial disability award, but would receive nothing under
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either the Social Security Disability or Federal Black Lung Program.
Secondly, claimants of West Virginia Workers' Compensation benefits
can reopen their claims if their condition progresses or worsens, and
establish their entitlement to additional benefits. Thirdly,
impairments due to all injuries and occupaticnal diseases may be
cumulated for purposes of qualifying for a permanent total disability
award under the Second Injury Statute in West Virginia. All of these
factors combine to make the_wegi Virgihia wdrkefé' Compensation
system a much more generous and flexibie system than either of the
two Federal programs to which it has been compared.

Pr. Rasmussen has included in his comments an
alternative table for the evaluation of impairment based on blcod gas
studies. The major probiem with his table is that it will clearly
compensate many individuals who have normal Tung function and
absolutely no limitation on their ability to either perform work or
enjoy life. The forms with which Br. Rasmussen reports his test
results indicate a normal pC02 of 38 and a low normal pQ02 of 71 for
individuals of retirement age. These results would, under the table
suggested by Dr. Rasmussen, show a 15% impairment when adjusted for

altitude. With all due respect to him, his criteria for determining

the existence of impairment are just too easily met. He has
published studies in which he admits that as many as 398% of the

individuals he tested over a given period showed evidence of
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impairment in gas exchange, and that the abnormalities he found in
gas exchange were nof closely related to age, years of coal mine
employment, or smoking history. At the same time, he has
acknowledged that this "impairment® does not translate easily to
disability and that many of the individuals who showed
Yabnormalities® in gas exchange were asymptomatic, This system
2lready compensates individuals on the basis of a diagnosis of
occupational Tung disease without evidence of impairment. There is
no sound justificaiioq for further expanding the definition of what
should be compensated, so that we now find compensable impairment in
persons who have no symptoms and are in no way disabled.

| Fourthly and lastly, the Proposed Regulations provide
that the Commissioner may, where there 1is a discrepancy in the test
results obtained in a claim, direct or request additional tésting or
evidence for purposes of determihing the actual level of impairment
sustained by the claimant. I commend this proposal, and I think it
will go a long way toward alleviating much of‘the 1itigation and
conflict which has been occurring in occupational pneumoconiosis

cases.

One very important factor which affects the reliability
of Jaboratory test results has, however, been overlooked in the
Regulations. There are a number of professional groups which monitor

the quality of laboratory performance, either on a voluntary basis or
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as a condition for certification. For example, hospital laboratories
participate in surveys which test their competence in the performance
of various laboratory procedures as a requirement of their
certification by the American Hospital Associdgtion. Dr. Rasmussen's
laboratory in Beckley participates on a voluntary basis in a similar
program being operated by the American Thoracic Society.
Participation in these surveys does not guarantee the accuracy of
every test procedure which is done, but it does indicate that major
sys}ematic problems in the laboratory will probably be detected and
corrected. Confidence in the procedures of smaller laboratories
which undergo no outside monitoring cannot be as.high. If
certification or participation in an outside survey is not to be a
requirement for any IaboratoryrpresentingVtest results in a claim, I
do think that this is a factor which should be taken into account -
when weighing disparate results.

In conclusion, the Occupational Pneumoconiosis Board,
the Commissioner and her sfaff should be commended for their efforts
with these Regqulations. They are relatively simple and direct,
despite the complexity of the medical issues with which they deal. I
do not believe that you have been presented with any testimony which
would indicate that individuals wﬁth functional limitations as a
consequence of occupational lung disease will not be fairly

compensated under these standards. 1If such testimony were presented,
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1 do not believe it could be supported by reference to the medical
Titerature. These standards are comprehensive and fair, and I
recommend that they be acdopted with the few minor elaborations which
have been suggested here today.
Thank you for gﬁving me the gpportunity to speak, and I
would like to file a statement which has been prepared by Dr. Richard
P. 0'Neill, a Governor of the American College of Chesit Physicians,
discussing the Rules and Regulations, that was prepared at my
request. And it is tendered to you at this time for filing as a part
of the record at this hearing.
MR. MITCHELL: Thank you, Mr. McClaugherty. These documents will be
included as exhibits in the transcript with the other written comment.
Who would 1ike to be the next speaker?
MR, CARRICK: My name is Patrick Carrick; I am an attorney engaged in
the private practice of law in Fairmont, West Virginia, and devote a
significant-portion of my praﬁtice to representing claimants in

Workers' Compensation cases.

First of all, 1 think all of us who do a substantial
amount of this work or have any significant contact with the
Compensation pregram would support the effort to standardize testing
procedures and find some uniformity and some conforming standards
upon which we can rely. Apart from that, however, it is still well-

estabiished that our Workers' Compensation Act is remedial in nature
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and still must be ultimateily liberally construed to the benefit of
claimants. I know there are those among us gathered here today who
have perhaps grown tired of having that liberality rule cited to
them, and, in fact, hope to live to see its demise; however, at the
present time, it is still in existence, and I would simply Tike teo
state to the Commissioner that in promulgating these Rules, these
Ruies must be reconciled with the remedial purpose of the Act, and
any Rules adopted to implement the Act must keep that liberal
standard in mind. With that in mind, it is unfathomable to me, and
to others who represent claimants, that these Proposed Rules will, in
fact, be more strict and more conservative than any of the Federal
programs now in existence. 1 am referring to the permanent
Requlations for the adjudication of Feder@} black 1lung c]aims_and
also the Social Security Disability Regulations as they relate to the
assessment of cardijopulmonary impairments. So, rather than cite to
the Commissioner specific examples, I would merely invite her to
compare these Proposed Rules to both the Federal Black Lung Program
and the Social Security Disability standards, whers applicabie, and
see how the remedial purpose of the Act stands up against these
conservative Rules.

Secondly, and just as one specific example, for
instance, you'll find within the Social Security standards a finding

of a p02 which amounts to a finding that one cannot engage in any
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gainfyl employment, would, under these Proposed Rules, entitle cne to
no more than a 40% permanent partial disability. That, I think,
cannot be reconciled with the remedial purpose of the Act. And that
is even before we factoer in the adjustment for altitude. Mr.
McClaugherty has pointed out that the altitude adjustment in the
Federal Department of Labor Standards is significantly different than
this. 1Indeed it is. In the Departiment of Labor Standards, there is
no adjustment for altitude until the altitude is at Teast 3000 feet,
so that under the examples given here between the Tab in Charleston
and the lab in Beckley or the lab in Bluefield, or some of the other
labs, there would, in fact, be no adjustment at all under Federal
Department of Labor Regulations. Again, it is medically feasible, 1
understand, to make some adjusimeni for altitude, but- the amount of
adjustment made here is not reasonable and has no rational basis, 1
do not belijeve. We alsc have to recognize this, though; those
medical experts who have testified today, testified about the effect
of altitude on pl2 level, have talked about the effect of altitude
only. We ihen have to convert that and consider how the formula that
is proposed here, 1in fact, reducés the ultimate award that c¢laimants
receive. As an example, if you have a result of p02 at the clinic in
Beckley, Dr. Rasmussen's c¢linic, to which Mr. McClaugherty has
referred, with a p02 of 60, that would entitle an individual, under

the Proposed Rules, to a 30% award; however, when you factor in the
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propeosed adﬁustment for altituderfhétriﬁesé Propoéédrﬁu]es contain,
that award would be reduced to half. And I see no rational basis for
reducing, in half, one's award, based upon a slightiy greater
altitude between the two testing sjtes. And by slightly greater, I
mean within any testing sites in West Virginia it's going to be, 1
assume, less than 3000 feet; yet, by electing testing sites, a
claimant's award can ultimately be reduced in half.

1 have some additional comments that have been offered
to the Commissioner, and will take up no more time today excepti to
state that, as I indicated, we do generally support the efforts te
standardize testing, but we would caution the Commissioner to take
into consideration whether these Proposed Regulations are so far
removed from the ultimate intent of the Act that they would
ultimately fail inevitable court scrutiny.

Thank you.

MR. MITCHELL: Thank you, Mr. Carrick.

Who would Tike to be the next speaker?

MR. YAHNKE: My name is Wilbur Yahnke. 1 am the Director of the West
Virginia Labor Federation, AFL-CIO's Ccmpensation Services Program,
as weil as an impaired worker. The AFL-CI0 represents more than
60,000 members and their families in matters relating to Workers'
Compensation benefits, from application for to legal representation

through the office of our general counsel.
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As Director of thaf Program, I wiﬁh to speak o you on
behaif of those thousands of persons Qﬁorhave no voice in these
proceedings.

Initially, 1 would Tike to state that standardization of
testing is the proper position for the Commissioner to take, and much
appreciated, since it will allow clinicians around the State to be
assured that their findings are “in line" with the 0., P. Board's
testing procedures.

Unfortunately, this commentator has no scientific or
medical background on which to make proper value assessments of many
of the Proposed Rules and must rely on medical consultation. From
this perspective, I will address the agenda.

ventilatory Function Tests - mandatory nose clip use.
While the variety of testing rules proposed generally complies with
that of the American Theoracic Society, there exists a deviation on
those standards inasmuch as the ATS recommends nose-clip use, but
does not require it. _we would recommend the adoption of the ATS
standards where the& differ from the Proposéd §u1es.

Maximum Voluntary Ventilation - discussion with several
doctors with considerable expertise in pulmonary medicine indicates
that this test has little value, is cumbersome, works a hardship on
the severely disabled and should be made optional, if not

eliminated. Our recommendation is to permit the MVV to be optional.
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If not, permit the test to be done in the sitting position pursuant
to Rule 718.103 - U. S, Department of Labor.

Arterial Blood Gas Studies - direct puncture should be
optional. As an alternative, an in-dwelling catheter may be used.
Sectjon G of that...subsection G of that section...this section
should read, as other commentors have indicated: ®Al11 blood gas
samples should be analyzed immediately or iced."™ There is no need to
ice the sample if analyzed imme&iate1y.

Subsection I - as previcusly indicated, my expertise is
limited and, in this particular area, non-existent. I would urge .
that very serious consideration be given to the objections and
recommendations of Or. Donald L. Rasmussen of Beckley regarding
methodology. 1In addition, 1 would especially urge the Fund to adopt
its own certification program for clinicians and laboratories
relative to proficiency in blood gas studies, as recommended by Dr.
Rasmussen.

Further, there is considerable objection to the Proposed
Rule for altitude correction, since the Proposed Rule is considerably
more stringent than that which is applied by the Social Security

Administration or the Federal Biack Lung Program. A1l indications

are that the adjustments should be 1.87 mmHg per 1000 feet or 1 mmHg
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per 600 feet. 1 reccommend that value be adopted.

On the TABLE FOR THPATRMENT OF PULMONARY FUNCTION - On

this subject, my initial comment relative to this section is the word
*indicator."® wWhile it may be an indicator to the 0. P. Board, in
reality, the 0. P. Beard's recommendations become gospel internally
and their findings translate to an award of disability. If these
Rules are.adopted, that translates to a grave disservice to the
working West Virginians, since I suspect it has already been
implemented. I strenuously object to the adoption of this table and
cite the previous tesimeny of Dr. Rasmussen and Or. Wagner and their
reliance on the Administrative Rules of thé U. S. Department of Labor
and the Social Security Administration.

In addition, I weculd remind you that the intent of our
Workers' Compensation statute is remedial and should be compassionate
when considering the issue of impairment, being ever mindful of not
only the medical aspects of disability, but aliso of an individual's
ability to work, to obtain and retain employment, and to the quality
of life - not just being alive.

In summation, I would remind you and the Legislative
Rule-Making Committee, although I doubt the necessity, of how West
Virginians suffered at the hands of Social Security in the early part
of this decade. Now I must report to my membership that it may be

more difficult to obtain fairness from ithe Wesi Virginia Workers'
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Compensation Fund than Social Security. I would urge that serious
evatuation be given to my objections, and others, and that your
poesition be mecdified to reflect a more humane, compassionate and
realistic position.

Thank you very much.

MR, MITCHELL: Who would like to be the next speaker?

MR. BENJAMIN: I am Brent Benjamin. I am an associate with Robinson
and McElwee in Charleston, West Virginia. I work with Joe Beeson,
who I believe spoke at the Tast hearing in this matter. I am here
today on behalf of several companies and corporations which we
represent: Appalachian Power Company, Barbour Coal Company, Bruce
Mining Company, Cedar Coal Company, Centrai Appalachian Coal Company,
Centurial Products Corporation, Grafton Coal Company, Kaiser Aluminum
and Chemical Corporation, Southern Appalachian Coal Company, Southern
Chio Loal Company, Tygart Coal Company, and Windsor Power House Coal
Company.

We wish to commend the Commissioner and all of these who
had a hand in putting forth these Proposed Rules. We believe that
they do an excellent job of standardizing a system which desperately
needed standardizing. We also appreciate the opportunity to put
forth our comments today. We have, ear1ier-this afternoon, filed on
behalf of the above-menticned companies and corporations our comments
to these Proposed Rules, and I will not, at this time, go into a line

by line recounting of them.
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I have attended the last two hearings that have been
held in this matter, the Beckley hearing on May 31 and the Charleston
hearing held last Friday.

Overall, there appears to be some concern by certain
individuals about the altitudinal adjustment that's included in the
Proposed Rules; therefore, 1 would just simply have two remarks to
make, or, two statements to make regarding altitudinal adjustment in
blood gas testing, and, with that, then, I will end my remarks.

The concept of altitudinal adjustments in arterial bloed
gas studies is an excellent and necessary method by which to
standardize resuits cbtained at d{fferent laboratories around West
Virginia. The variation caused by altitudinal differences is widely
recognized by pulmonary physicians. Three esieemed physicians have
so spoken today. We'd alsc like to refer the Commissioner to
*Appendix C" of our comments in which Dr. Rasmussen, in Workers'
Compensation testimony, also acknowledges this difference. Other
examples from medical Titerature are cited in our written comments
and I will not, now, go into those. They are in our written
comments, Suffice it to say, I believe that most medical experts
would agree that the results obtained at, for instance, Harpers
Ferry, the lowest point in the Staie, and those obtained at Bluefield
for pG2 vafues for the same individual would be different. I have

heard many people discussing the Department of Labor standards which
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would, in a sense, ignore this difference. We believe that the
Proposed Regulations reasonably incorporate such a difference. 1
have heard today Mr. Carrick discussing the Depariment of Labor
standard that would effectively eliminate the altitudinal adjustment
from zero to 300C feet. I have heard Mr. Yahnke relying on Dr.
Rasmussen's comments which were filed at the Beckley hearing. I have
also heard Mr. Mcllaugherty, and am aware that he has_fi]ed, an
behalf of himself and his clients, 1 suppose, the Lot Tackett
transcript. That being the case, I would simply, at this point, like
to refer the Commissioner to the Lot Tackett testimony in which Dr.
Rasmussen discusses the 3000 feet level for the Department of Labor.
1 would refer the Commissioner to Page 21, at which point Dr.
Rasmussen testified that the Department of Labor altitude breakdown
was, in his words, ®...primarily done as a matier of convenience more
than a matter of absolute medical difference of opinion.* Dr.
Rasmussen then went on to indicate that, as for himself, in his words
again, "...there is quite a bit o? discrepancy between, for example,
sea level and 3000 feet.* We believe that this, in addition to the
point that Mr. McCiaugherty pointed out, that Dr. Rasmussen testified
at the same hearing, that there is a 10 miliimeter difference between
Beckley and Charleston is clear indication that even Dr. Rasmussen is
aware of the difference between Charleston and Beckley and,

therefore, I believe that the standards should stand, and on behalf
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of our clients, we believe that the altitudinal difference should
stand.

One other peint 1 would like to make regarding blood gas
testing, and I believe it was referred to earlier today by Dr. Renn.
We note, with interest, the absence of any adjustment for age in p02
and DLCO testing in the standafﬁs. Multiple studies have documented
the effect that age can have on blood gas testing. We cite severazl
of those in our comments. 1 would also like to again refer to the
Lot Tackett brief which Mr. McClaugherty introduced, in which Dr.
Rasmussen indicates that, ves, there is, that he would acknowledge
the validity of this aging effect, and I believe that is at Page 12.

I won‘t go inte any more detail. I think that quite a
bit has been sajid here already today. 1 would, however, again like
to tell the Commissioner that we appreciate the opportunity to set
forth our comments in written form and, today, in oral form, and we
believe that the Commissioner should be commended for the standards
that have been put into effect. We believe they are excellent, and

for the most part, should be adaopted as they are.

Thank you.
MR. MITCHELL: Thank you, Mr. Beniamin.
Who else would like to speak today?
MR. TEDRICK: My name is Steven Tedrick. 1 am manager of Workers'

Compensation for American Eleciric Power in Lancaster, Ohio. 1 am
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here today on behalf of our West Virginia operations, primarily
Windsor Powerhouse Coal, Scouthern Dhio Coal Company, Central and
Southern Appalachian Coal, as well as Cedar Coal Company. 1 would
indicate that we have had an opportunity to review the Proposed
Regulation changes relating to occupational pneumoconiosis and feel
that the Commissioner is to be commended for the attempt to
standardize such testing procedures. Comments have been rendered on
our behalf by Mr. Benjamin, and we feel that ihe comments we have
heard today are very important in considering the reassessment and
promulgation of the standardization of Rules. I would 1ike to thank
you for an opportunity to comment today.

MR. MITCHELL: Thank you, HMr. Tedrick.

Who else would like to speak?

If no one else cares to offer any comment today, then I
would simply 1ike to close by thanking each of you who have offered
your comments orally, and in writing, and 1'd alse 1ike to thank
those of you who just appeared to see and hear what is going on. We
do appreciate your expression of interest in this happening.

Yes, sir, Mr. Carrick?

MR, CARRICK: I'm not trying to get an opportunity to speak twice, but

I do have some wriiten comment from another attorney that I would
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9%

1ike to file.
MITCHELL: That's fine. They'll be included in the transc¢ript.
And, with that, this meeting is adjourned and these

public hearings are concluded.
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B, L, Rasmussan, M., D,
appalachian Fulmonary Lab.,, Inc,
3065 Stanaford Road

Beckley, WV 25801

The proposed legislative rules regarding standards for medical
examinations in occupaticnal pneumoconiosis claims conta11 some
very valid and useful criteria., There are also some guestionable

~

rulas., and there are several major problems with the rules,

The proposed standards for performing ventilatory function are ex-
cellent and in f£fact are almost 1dentical to those used ky the
Department of Laborr{718.163), One minor deviation is the re-~-
guirement for performing ?he MVV (1ll) page 4, that the patient be
in the sittinc position, The standard in 718.103 is for the pa-
tient to be sténding; which is used most often in practice, There

i1s no reason to allow the patient to be standing or sitting for

the FVC, but reguired to sit for the MVV,

- Thére are several Yuestions concerningrthé-details gf bPloed gas
studies. For example, paragraph (e), page 6, states "---- a
resting sample must be drawn by direct puncture with a 22 guage
needle and heparinized syringe.” There is no valid medical rea-
son t¢ make use of a direct puncture mandatory, when an edqually
valié sample can be cobhtalned f£from an indwelling canulaﬁéatheter,
so long 'as the sample 1s obtained after 15 minutes rest and with
the patient in the sitting position, The direct puncture or

catheter should be optiocnal,

In paragraph (gj, page 6, "All blood samples must be iced and
analyzed immediately {(in less than 10 minutes)---" This is app-

arently a tvpographical error, since there is no need to ice the
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Is
sample if itito be analyzed immediately. The sentence should read

ll--_Q.E‘ i-c:-ed—_”ll‘

All labeoratoriess performing blocd gas testing should be r%quired
to participate in the american Thoracic Scociety Bloed Gas Pro-

ficiency Program or a comparable pregram,

Paragraph (Il), page &, states exercise must be perfcrmed on a bi-
cycle ergometer unless there is some physical reason the patient
cannot ride the bicycle, in which case a treadmill may by used,
There is no valid medical reason to ragquire bicycle ergometer ex-
ercise over trgadmill exercise, So long as energy reguirements

are the same, there should be no significant difference,

The stated treadmill settings of 2,0 mph at 1l0% grade is a sligh-
tly lower energy reguirement than 75 watts on the ergoemaster for a
70 kg subject, but the 2.5 mph at 12% grade has a3 significantly
lower energy raquirement than 120 watts cf ergometer exercise,
2.5 mph at 15% grade 1s comparable for a 70 kg patient to 120

watts on an ergometer,

One other problem with the requirement that "If an added level of

exercise is performed, it must be done at 120 watts on the bicycle,

or on the treadmill at 2,5 mph at 12% grade.," The mandatory use of

120 watts should be the upper limit of exercise, but not the only

acceptable level, 120 watts (or its equivalent treadmill exercise)

exercise greater than 120 watts are not related to physical con-

dition, but &o exceed the requirements for many occupations, except

nheavy menual iabdr.
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Energy regquirements vary considerably more in relaticn tec bhody
weight for treadmill walking than for bicycle riding, Thus there
may ke a rance of treadmill settings corresponding to a s%ngle
ergometer setting, For this reason, and because bicycle érgc-
meter may lemse callibration, measurement of oxygen uptake should

Te reguired. {Spire, 8.G., Brit, J, Dis, Chest, 71, 1458)

A five-minute exercise period may not ke suifficient to achieve a
"steacdy state", Most authorities use 6 minutes or more for an
exerclise pericd. Additicnally, there is no valid medical reason
to require a '"steady state! exercise test per se., Continuous
incremental exércise tests are coﬁmonly empleyed and provide

essentially equal blood gas values at comparable levels cf oxvoen

uptake, and have some advantages, (See sSpirc, s, G., Brid&, J, of

Dis., Chest (1%77) 71, 145: A, N, FPuruike, et. 2l, a~m, Rev, Resp.
Dis, (1982) l26: 579; Hansen, J. E,, am Rev, Resp. Lis (1¢84) 129
Suppl. 823.) Cxercise studies should ke performed under direct

physician supervision,

Under paragraph (k), page 7, Pratient does not always have a claim

number, Presumably a report would not be rejected f£for this ommission.

There are several problems with accepting the methed of altitude
correction for bleood gases and the use of the values listed for the

F302 in indicating percentage of impairment,

In several classificaticns of impairment related to blocd gases and

altitude, an arterial P30 of 55 mmhg or below at sea level is con-

sidered severe impairment., with increasing altitude the P505 values



considered to indicate severe impairment £all only about 1.67
mmHg per 1000 Zeet, Thus at 3,000 feet, a8 P3;05 of 50 mmHg o
lower is considered severe while at 6,000 Zeet 45 mmilg represents
the same degree cf impairment, {See Miller, W, F., andéd raez, 2, H.

rractice of Medicine, Vol II, chapter 37, Harper & Row, 1976)

The same values are utilized by the Social Security administration
under their propecsed new listings of impairments cf the respiratory
system, Thus for a 0~ 3000 feet P30y of 55 mmHg or below, 30C0-
65000 feet 50 mmilg and over 6000 feet 45 mmHg. In addition, the
Separtment cf Labor uses éalues of 60, 55 and 50 for the same three

altitude ranges.

-

Thus severe impairment, which is considered totally disabling
under the more severe Social Security Administraticon listings would
be rated at only 40 impairment under the proposed rules. Further-

more, under the proposed rules, a3 40% impairment would require a Poj

of 45 mmHg in Beckley or Bluefield, the same value regquired for

total disability at gltitudes over 6000 feet: This is, of course,
totally unrealistic., o rating of total disability under these pro-
posed rules would require a P00, of 40 mmHg in Beckley or Bluefield,

about the same as at an elevation of about 9,000 feet!

Thus, the proposed Pop values are unrealistically low for the per-
ceht of impairment, being more stringent than those from the Soc-
ial Security Disability Program and much meore stringent than the
Federal Black Lun¢g guidelines, 1In additicon, the proposed correcticn
for altitude would be even morse severe for altitudes highe; than

Charleston,



" The third defect in the proposed rules for blood gases is that
only the Pojp values are considered, It is not physiclegically
feasable to lcok only at the Po, values without the corresponding
PaCC3p values; For éxample, under the peposed table for Jﬁpair-
ment of pulmonary function, a 10% rating would be awarded for a
range of impairment between 27 and 39 mmig (a 12 mmilg range, with
PaCCy values cf 40 or 30 mmilyg respectively. This i1s not rational,)
This is accepted universally within the scientific community and
both the Social Security administration and the Pepartment of
Labor utilize both values in their listings, 1In general, for each

mmidg drop in P?;02 , there is a corresponding rise in P05, at the

same degree of impairment., Thus the blood gas values under the

Social Security listings are:

- 3C00 £t, 3000 - 8000 £, Aabove 6000 feet
PaC02 9302 Paoz P302
40 55 50 45
39 : 56 - 51 486
38 57 52 47
37 s8 53 48
36 59 54 49
35 60 53% 5Q
34 6l 56 51
33 62 7 57 52
32 63 58 53
31 64 59 54
30 65 60 55

Below 30 mmHg, the same pattern continues so that at PaC03 , 25
mmHg the corresponding rates for POy would be 70, 65, and 60 re-
spectively. The blood gas values for the Federal 3lack Lung Pro-

gram would be 5 mmHg higher for the P3C0;5 in each altitude range.
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Utilizing both the P,0, and choz values is in general a shorthand
methed of appreciating the alvealor-arterial oxygen tension grad-
ient, Thg latter is the most precise means of assesing bleced gas
exchange impairment, It also has the advantace of correcting for
elevation (i.e. barometric pressure difference, lormally, the
A=-305 gradient decreases wifh:inéfeasing‘aIQitude and the a-a Op
gradient for severe impairment decreases with increasing elev-

ations.,)

The blood gas values for total disability should not exceed PzC0;
40 - Pg0z 55 mmilg or the equilavent PaCO; -~ Pa0Up values indicating
the same degree of impairment., Lesser percentages of impairment
should be changed accordingly. If an altitude correction is to be
made, it should not exceed 1.7 mmig per 1000 feet, or 1 mmHg for

each 600 feet elevation above Charleston.,

The fellowing takle of bleocd gases is suggested., It is more linear
than the Po,; values in the propesed Table for Impairment of Pul-
monary Function, corrects for P3C0z and makes total disability no

more stringent than the Social Security Disability Frogram.,
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Impairment O 10 15 20 25 30 40 5Q 6C Tot:

PaCs Values at rest or during exercise at 120 watts or less.,

PaCl2 . : :
45 75 70 58 66 64 62 58 5§ 50 50
44 76 71 £9 67 65 63 59 55 51 51
43 77 72 70 &8 66 64 60 56 52 52
42 78 73 71 69 £7 65 61 57 53 53
4l 79 74 72 70 &8 66 62 58 54 5.
40 80 75 73 71 69 67 63 59 55 55
39 81 76 74 72 70 68 64 60 56 56
18 82 77 75 73 71 69 65 61 57 57
37 83 78 76 74 72 70 66 62 58 58
38 84 79 77 75 73 71 67 83 59 59
35 85 80 78 76 74 72 68 64 50 60
54 86 81 7% 77 75 73 69 65 61 81
33 87 82 80 78 76 74 70 66 62 62
32 88 ) a1 79 © 77 75 71 67 63 63
31 89 - 84 82 80. 78 76 72 68 64 54
30 =To] 85 83 81 75 77 73 69 85 65
29 91 86 84 82 80 78 74 7Q 86 66
28 92 87 85 83 al 79 75 71 67 67
27 93 as 86 84 82 80 76 72 68 €8
26 94 8% 37 85 83 81 77 73 69 €9
25 g5 =Te! 88 86 84 82 78 74 70 70

s simpler means of reachig the % of impairment would be to acdd the value:

0f P3C02 plus P30z in mmHg; thus

vy
a

Impairment O 10 15 20 25 30 40 50 £0  Towu
P,CC5
Plus Pa02 120  11$ 113 111 109 107 103 99 95 95

Correction for altitude could be easily determined by subtracting 1 mmilc

for each &00 feet of elevaticn above Charleston,




Tlev, %

€Q0
1200
18GC0
240C
3000

Page - 8§ -

0 10 15 20 25 Po

(PaCO5; plus P 0, mmﬁg)
120 115 113 1li 109 107
119 ° 114 li2 110 108 ;06
118 113 11l 109 107 ;05
117 112 110 108 106 ;04
116 111 109 107 105 103

40

103
102
101
100
99

56

99
2

%
96
95

60

95
94
g3
82
91

- .

Tots

95
94
Q3
92
ol

In summary, the major objection to the proposed blcod gas standards

ares:

l. The proposed P,0, values are too stringent,

|
2., The P3C0; must be included in rating blecod gases.
I
‘ !
3. The correction of 5 mmHg PyC, per 100 feet is excessive, The
|

. |
correction for elevation should nct‘exceed 1l mmHg per 600 feet

—

of elevation,
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June 11, 1983 -

Mary Martha Merritt, Commissioner
West Virginia Workers' Compensation Fund
601 Morris Street - .
Charleston, West Virginia 23301

Re: Proposed Rules, Medical Standards for Cccupational
Pneumoconicsis

Dear Commissioner Merritt:

These are comments of the International Union of
the United Mine Workers of Americz on the Proposed Rules
concerned with medical standards for occupaticnal
pneumcconiosis,

First of all, we suggest some changes in certain
terms. The use of FEV should not bte equated with FVC.
FEV could easily btecome confused with FEV-1 and, in any
case, is not standard medical terminology. Similarly,
FEV-1/FVC should be used rather than FEV-1/FEV. 4nd, it
is the Naticnal Institute for Occupational Safety and
Health, not "of."

Second, you do not state in these rules how the
ventilatory function tests are calculated. For example,
is the FEV~1l calculated as the average of the best 3 of
five technically satisfactory tests or is scme other
method used. These rules are also silent about the
specific standard formula you propose using for
calculating predicted values for ventilatory function.

Third, you exclude from consideration ventilatory
funetion tests that are technically uansatisfactoery, a
procedure that aight result in determination of
impairment that is inconsistent with a perscon's actual
health., Recent research (1,2) demonstrates that persons
with impaired function perform technically
unsatisfactory tests more often than persons with normal
funection, Therefore, excluding technically
unsatisfactory tests mey result in denying eligibility
for compensation to the very persons who need it., In
some fashion, this problem sheuld be incorporated into
these rules,.

Finally, the proposed rule for adjusting arterial

Exh:bil 4




blood gas studies for differences in altitude seems
irrational and unfair. We recognize that one aspect of
physiological impairment is measured by the partial
pressure of arterial oxygen. This, in turn, is
partially dependent on altitude because the partial
pressure of atmospheric oxygen decreases with altitude.
OCther scientific issues concerning this rule were well
covered in the comments of Dr. Donald Rasmussen and we
defer to his judgment on this issuye.

We wish to discuss, however, the policy
implications of this rule. T¢ transfeorm this natural
piiencmenon into the proposed rules (in the form of
standardizing all arterial bleoecd gas test results to the
altitude in Charleston) results in arbitrary and
ultimately unfair decisions. It could result in a
person having one level of impairment (and disability)
in Bluefield, for example, and another in Charleston.
What is such a person to do, move to Charleston in order
to "lead a normal life?"

Assuming that adjusting for altitude is
appropriate, a more reasonable case could be made for
adjusting to the altitude where the person lives.
Presumably, this is where the person would spend most of
his time. And it is the quality of the person's life
whhere he lives that is at stake rather than the
necessity of including this particular feazture of lung
physiclogy into these medical standards. A case could
alsoc be made for adjusting for the highest place in the
state, in consideration of the inevitable imprecision of
measures of physiclogic functicn and giving the benefit
of doubt to the claimant. Any other standard altitude
wold be arbitrary and would result in decisions made
without reaference to the real 1ife situation of
claimants,

We appreciate the opportunity to comment on these
rules and may make additional comments later. Please
contact us 1f you have any questions about these
comments.

Sincerely,: , ~
S E I L
James L. Weeks, S5¢.D., C.I.H.

{ Deputy Director, Occupational Health

-

cc: Dr, Kerr, Joerﬁéin,-Miké Bufﬁiss
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4 ALTTDUDINAL ADJTSTIENDS .
&% ht L; ‘E 3
¥R, CEATRMAN, MEZTBERS OF THIS COMMITTES, LADIES AND GENTLEEN,

MY NAME IS FLOID C. COX, I AM =ZNMFLOYZD AT U,S.STEEL MINVING COMPANY AT
FPINEVILLE, WY, I APPRECIATE THIS CPPCRITNITY TOC ADDRESS THIS COMMITT=E AT
TEIS TIME,.

TJMWeAe MEXBERS JAVE FOUGAT FOR YZARS TO FAVE THE CONGRESS OF TEE
TNITED STATES AND STATE LEGISLATORS TO RECONIZE BLACK LUNG AS AN QOCCUPATICNAL
DISEASE AND TO ESTABLISH A COMPENSATION SYSTEM FOR THIS DISEASE. )

NOW, TE=Z COAL OFERATORS THROUGE THEE W.V. COAL ASSCCIATION ARE TRYING
TC ELTDTATE THESE BENEFITS WELICHE CCAL MINERS RECIEVE AS FATR AND JUST COM-
PENSATION FOR SACRIFICING THEIR HEALTH OVER A LIFE TIME IN TEE COAL MINES.

TEE NE{ REGULATIONS OF THE WORKMAN'S COIFENSATION ARZ UNFAIR TO COAL
ITDNERS BECAUSE,.ON PAGE 7, PARAGRATE II, FOR THE FIRST TDE IN W.V. EISTORY
THE WOREMDN'S COMPENSATION COMISSION IS MAKTNG WEAT IS CALLED MALTIDUDINAL
ADJUSTMENTS" IN BLOOD GAS STUDIES IN QCCUPATIONAL ENEUNMOCONIOSIS CLAIMS.

FOE EACE 1000 FEET OF ELEVATION CF THE TESTING LOCATION OVER CEARTESTON
THE ¥W/C COrMISSICN WANTS TC TAXE 5 POINTS OF DISABILITY OFF THE TEST. FOR
EXAMPLE, BCKLEY IS 2000 FEET EIGEER THAN CEARLESTON AMND ALT BLOCD GAS STUDTES
WILL HAVE 10 POINIS TAKEN AWAY FRCM ALL BECKLEY TESTS. DR. RASMUSSEN, THE
TRUE AUTECRITY ON ZLACK LUNG IN W.V,.SAYS THERE MAY BE AN "ALTIDUDINAL ADJUST-
MENTY, BUT EE SAYS IT SZ0ULD 32 1 FOTNT FOR EACE 1000 FT. OF ELEVATION, NOT
5 PCONTS FOR EACE 1C0C FT, OF ILEVATICN OVER CHARLESTCON.

TESSE NEY REGULATIONS WILL NULLIFY TESTS DONZ IN BECKLEY AND BLUEFIELD,
THE TWO REAL CENTERS COF COAL IMIERS BLACK ILTUNG TESTONG, THE MOST TMEORTANT
TEING AND THE MOST DARGERCUS IE TEET THRESE RSCGULATIONS ARE DOTRG AWAY WITE
THS APPRLACEIAN REGTIONAL ECSPITAL PULMONARY LABORATORY IN BECKLEY (DR. RAS-
MUSSEN) AND IT'S EFFECTIVENESS. TEIS IS A TRICK 3Y TEE W.V. COAL ASSOCIATION,
A¥D IT'S TAWYERS T CZARLESTON.

TER F=DERAL GOVERIQENT DOES NOT MAKE T2 ALTTDUDTINAL ADJUSTHMENT IN IT'S
BLACK LIEIG FROGRAN,




CLAUDE A, FRAZIER, M.D.
PRACTICE LIMITED TO ALLEAGY
DOCTORS PARK - BLDG. 4
ASHEVILLE, N. C. 28301
DIPLOMATE AMERICAN
BOARD QOF ALLERGY
AND IMMUNOLOGY

June 3, 1985

Mr. Floyd Cox
Drawer 1580
Pineville, WY 24874

Dear Mr., Cox:

The following information is from my book "Occupational Asthma", (Van
Nostrand Reinhold, 1980) pages 158, 352 and 353. I hope that it heips
you.

"Coal miners' pneumoconiosis has been called 'the greatest industrial
killer of all time.' 1In the one year 1973 a total of 367 miners died
of the disease in Great Britain, and in 1975 the British government
provided $100 million to help compensate miners already suffering from
pneumoconiosis.”

"The dust encountered in coal mines is variable, it composition depends

on the type of mine and the position ¢f the mine, and it always is a
complex mixture. At the coal face, dust will consist mainly of carbon,
but it may contain up to 2% free silica in addition to silicates, carbon-
ates, and other inorganic material. Lung disease may also be responsbile,
and infection may play a part. The pnemoconiosis of coal miners may
therefore take different forms. Simple pneumoconiosis is not a serijousiy
disabling disease, but it may develope into complicated pneumoconiosis or
progressive massive fibrosis, a much more serious condition."

"Occasionally coal miners and other persons exposed to carbon dust develop
classical bronchial asthma. Coal is sc regularly regarded as a mineral
that cne often loses sight ot its vegetable origion. Since pulmonary
2llergy to plants is one of the most common scurces of sensitization,

the possibility that allergenic materials may survive in fossilized

plants is not too farfetched. The severity of asthma in certain coal

and carbon workers is impressive,”

"In mining coal a great amount of wocd is used, and many of the pit
props eventuaily decay, mainly because of fungal action. It is likely
that sensitization to the fungi is a factor in coal miners' asthma.
Other possibilities include sensitization to mitroglycerine and
ammonium nitrate used for blasting petrous dikes. *

"The miners' asthma discussed her should be carefully distinguished
from the severe pulmonary disability that develops as a late sequel
to progressive anthracosis (black lung). This is a separate pneumo-
coniotic process not related ot sensitization, although sensitization
may acutally be superimposed. The true asthma manifests itself quite




early in the career of the coal miner -- long before the pnemoconiosis
is sufficiently advanced to cause disability. It is sometimes relieved
dramatically when the coal miner switches to some other type of mining
(e.g., metal mining), which may actually be more hazardous from the
point of pneumocconiosis but is not asscciated with allergenic factors.”

"Some idijviduals who are expcsed to carbon particles and the fumes
liberated by carbon arc lights develop acute and severe pulimonary
symptoms. Such persons may be sensitized, but the possibility of
direct lung injury by NOs (videsupra) or by chemicals impregnated
in the carbon electrodes needs tc be kept in mind."

I nope this is what you needed, if you need anything further, just
Tet me know.

Smcere’ly C/ ﬁ/

Q1aude A. Fraz1er, M.Doo-
CAF/dTg
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EXB;L;'& 4

June 12, 19383

WORKERS' COMPENSATION FUND
601 Morris Street
Charleston, West Virginia 25301

My name is Bill Bailey, President of the West Virginia Black Lung Associaticn.
I speak for thousands of disabled Black Lung victims. T cannot speak in terms that
the medical doctors speak froms but when they read over these proposals and they
are experts in their field on Black Lung, they have objected to Paragraph II on Page
7.

Whoever started this provocation to make it harder for 2 man or woman
to get anything from their Workers’ Compensation claim when thevy are examined
in this manner under Paragraph IO on Page 7. The Compensation Board Examiners
have long been conservative when it came to making an evaluation on a Black Lung
victim and now they—or I should say the power pressure and influence of coal con-
glomerates, have thought up another scheme by way of proposed reguiations to make
it even harder to collect for a permanent injury.

If any of you think that the Federal regulations are stricter, then you had
better read this proposed change. These people have not told vou, but these proposed
regulations are already being used since May 3, 19835,

You working miners should speak out now. Ask your COMPAC to {ight this.

Sincerely,

Bill Bailey, President

West Virginia Black Lung Asscciation
Box 1065

Beckley, West Virginia 25801

/Mﬁ%f
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COMMENTS ON PRCPOSED RULES OF THE

WEST VIRGINIA WORXERS' COMPENSATION FUND

Legislative Rule, 23-1
Series I, Sectiocn 20.8

Standards for Medical Examination

Submitted by:
Joseph S. Beeson

Rebinson & McElwee
P, 0. Box 1791
Charlesten, West Virginia 25326

On behalf of:

Cedar Cecal Co.

Central Appalachian Ccal Ccmpany
Southern Appalachian Ceal Company
Southern Ohio Coal Company
Windsor Power House Coal Company
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BEFORE TEE WORKERS' COMPENSATION COMMISSIONER
Charleston, West Virginia
June 14, 1885

Cver the past several vyears, by judicial fiat, the
nature and degree of medical evidence necessary in order for a
claimant to prevail in an occupational pneumcconiosis case has
been drastically minimized. 1In this respect, occcupational
pneumoconicsis cases have seen the same evolution - perhaps
revolution is a better word - as workers' compensation cases
generally. The liberality rule, never intended by the Legisla-

ture to apply tc evidentiary matters, now seems, in many cases,

to be utilized as a substitute for evidence with extremely
inegquitable results.

I am and have been for ten years a practitioner in this
specialty field of law, While I do not in any way advocate a
system which denies benefits to deserving claimants, 1 believe it
is obvious to all but the most myopic that the system has been
perverted to permit the payment of benefits in many cases,
regardless of the evidence, f¢ persons who are in nc way entitled
to recover them., This, cf course, adds to West Virginia's
negative business image and places an unreasonable and unjustifi-
able burden on the State's employers.

Neither this Commissicner nor her immediate predecessor
have been responsible for the development ¢f the prcblem. It is
no secret where that responsibility'lies. The Commissioner

should be commended for her efforts to develop a set of



regulations which help to provide a uniform procedure for the
evaluation of disability due to occupational pneumoconiosis. Aal-
though I believe that the weight of medical opinion would support
more conservative standards, the proposed standards are apparent-
ly intended to satisﬁy the mandate of the Supreme Court of
Appeals.

I would note that Dr. Donald E. Rasmussen, a prominent
clazimant's pulmonary physician f£rom Beckley, has filed comments
which are generally supportive of the proposed rules. The only
significant areas of dispute raised by Dr. Rasmussen relate to
the use of the PCO, in the evaluation of impairment in blood gas
testing, and the altitude adjustment for blood gas tests per-
formed in different laboratories. And, on the latter point, even
Dr. Rasmussen does nct contest the need for an altitude correc-
ticon of some type. I believe that the correction utilized in the
proposed rule is scientifically supportable and fair to all.

It is not my purpose tocday to gc into minute detail on
the varicus provisions of the proposed rule., Additional comments
will be filed later which will address individual issues. I
would like today to address twe of the most significant pro-
visions 5f the proposed rules --7(1) the rightrof the Occupa;
tional Pneumcoconiosis Board to reqguire additional pulmonary
function testing where valid submitted test results appear to
differ; and (2) the proposed standards for exercise blood gas
testing:

1. It is a generally accepted medical fact that
occupational pneumocconicsis is an irreversible disease process.

3




This means that impairment due to occupational pneumoconicsis
will not improve. Accordingly, pulmonary physicians virtually
unanimously agree that where valid tests are performed in reason-
able proximity to each other, the test showing the least impair-
ment is the test indicative of impairment due to occupational
pneumoconiosis. Dr. Rasmussen, for instance, has confirmed that
view in testimeny in various ¢ccupaticnal pneumoconiosis claims.

Nevertheless, the Supreme Court of Appeals has decreed
that, medical fact notwithstanding, utilization of the best test
results, where results conflict, is unacceptable. In effect, the
Court has mandated that the members of the Cccupational Pneumo-
coniosis Board abanden their medical judgment in favor of an
artificial standard imposed by the liberality rule.

The proposed rule would permit the Occupational Pneumo-
coniosis Board to obtain an additional test where valid, contem-
porary test results differ. Although more liberal than good
medical judgment would reguire, this rule would avoid the wholly
improper alternative of utilizing the test result showing greater
impairment to the exclusion of the result showing lesser impair-
ment. Presumably, the additional test will confirm the validity
of one or the other cf the prior tests. Note that Dr. Rasmussen
does not, in any way, take issue withrthis apprecach in his
comments. -
| When this approach is coupled with the standards
relating t¢ how testing must be performed, what egquipment must be

used, etc., =-=- the "technical" rules =-- the prcbability of the




Occupational Pneumoconiosis Board reaching a medically defensible

result is greatly enhanced. The technical rules furtheﬁ help to
ensure that testing will be perfcrmed 6nly in well—équipped
laboratcries, stafied with competent technicians capable of
preducing valid reproducible results.

I would suggest that the right of the Occupgtional
Pneumoconicsis Board to cobtain additiconal testing be extended to
include additional blood gas testing as well as additional
pulmonary function testing. There seems to be no gocd reason to
limit the Occupatioﬁal Pneuﬁoéoni&sis Board's éuthoriéy in this
area.

2. The proposed rules for exercise blood gas testing
strike a happy medium between those whe criticize present Occupa-
tional Pneumoccniosis Board exercise testing as insﬁfficient and
those who criticize reports from certain laboratcries cn the
ground that exercise levels are unreascnably high. The proposed
exercise levels are consistent with studies demenstrating exer-
tional levels in ¢oal mining employment and should be adequate to
detect impairment relating to occupational pneumoccniosis while
excluding that due to unrelated factors. Additionally, they will
permit much needed standardization of testing from oné laboratorﬁ
to another.

In ceonclusion, I weuld like to commend the Ceommissioner
and all those who had a hand in developing the propoesed rules for
the effort that has gone into making them balanced, fair and

reasonable. I believe that the application cf these rules will




e

reduce the amount and cost of litigation c¢f occupational pneumoc-
conicsis claims to the benefit of claimants and employers alike
ané result in awards based on evidence rather than speculation,

thus reducing the number and expense of appeals.
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N. LeRcy lLapp, M.D., F.A.C.P., F.C.C.P.
Professor ¢of Medicine, Pulmonary Disease Section
West Virginia University Medical Center
Morgantown, WV 26306
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The standards for medical examination are an attempt to ensure
uniform precedures in administering and interpreting ventilatory
functien tests-: and arterial blood gas studies. This is a
laudible and mest welcome develcpment that has been endorsed by
a number ¢f agencies ¢f the federal government and professicnal
organizaticns. Among these are the Natiocnal Eeart, Lung and
Bleced Institute (B. G. PFerris, Epidemeclogy Standardization
Prodect, American Review of Respiratory Disease, 1978; 118 (Part
2):55=88), The Naticnal Institute for Occupatiocnal Safety and
Health (Federal Register, 1980; 45, (42):13685-136%6), The
American Thoracic Scciety (R. M. Gardner et al, ATS Statement -
Snowbird Workshep on Standardizaticon of Spirometry, American
Review Respiratory Disease, 1979; 119:831-828), and The American
Collaege of Chest Physicians (S. Permutt et al, Office Spirometry
in Clinical Practice: Statement of the American College of
Chest Physicians Cemmitte on Clinic and 0Office Pulmenary
Function Testing, Chest, 1978; 74:298).

The standards for wventilatory Zfunction testing follow very
closely those <¢f the above agencies and professional
organizaticns and I have only a few comments here. :

1., The government and professicnal organizaticns recommend
~ that the wvariation between the two largest (best) FEV1's

should not exceed 3% or 100 ml whichever is greater. The
propresed standards allow 7% or 100 ml whichever is
greater. This represents a significantly more lenient
critericn than that reccmmended elsewhere. (Ferris,
American Review Respiratery Disease, 1978; 118 (Part

2):55-58, and Zamel, Chest, 1983; 83:547-550).

2. On page 3, II, the proprosed standards allow the subject to
sit or stand to perform the FVC maneuver, but on page 4,
III, mandate that the MVV test be performed in the sitting
position. I presume that the intent was to protect against
an injury should the subject become lightheaded or feel
faint during +*the test, however, there 1is no compelling
reason to mandate that the” test be done in the sitting
position. _—

My previous comments fgghrding ventilatery testing on the
disirability of standardizing-technigue and interpretation alsc
apply to arterial blcod gas studies. Standardizing the
technigue for drawing arterial bloed, performing exercise, and
accouniing for differences in the altitude of the testing
facilities so as to ensure comparability of data apply as much
if not mcre than for ventilatory testing. ~ The 'remainder of my
comments will be specific to the arterial blood gas testing and
exercise,. _ S R : . —




TS

Page 6 (Z). Mandates that a resting sample of arterial
blood be drawn by direct puncture with a 22-gauge needle
and heparinized syringe. I see n¢ need to mandate the size
of +the needle, and no need to exclude the possibility cf
using an in-dwelling catheter, although I agree there is no
necessity of placing a catheter if exercise is not geing to
be performed. I do Dbelieve that needles smaller than
22-gauge can bke used in skilled hands to obtain wvalid
arterial samples by direct puncture.

Page 6 (G). If an arterial blced sample is analyzed
immediately, there is nc need for it to be iced. The word
and should be or. Simple icing o¢f the sample is not
sufficient to stop metabeclic activity of the blood cells.
The sample must be immersed in an ice c¢ontaining water not
simply surrounded by ice, to rapidly step c¢ell metabolism.
{Siggaard-Anderson, Scandinavian Journal of Clinical
Investigaticn, 1561; 13:156-204. Fletcher and Barker,
Journal of Applied Physioclegy, 1966; 21:463-468.)

Page 6 {(I). Appears to mandate a bicycle ergometer for the
exercise and the treadmill only as an alternative if the
subject, £for physical reasons, is unable to ride the
bicycle, This would work a seriocus hardship and regquire
many testing facilities who ncow use treadmills to invest in
new eguipment. There is a sufficiently large body of data
in the literature to indicate that at c¢omparable external
workloads, the oxygen uptake and metabolic work performed
are for practical purpcses the same whether perfcrmed on a
treadmill o¢r a bicycle ergometer. I strongly recommend the
prcoposed regulation be changed to accept either bicycle
ergometer or treadmill as acceptable. In this regard, 73
watts or 4530 RKpm at 50 to 60 revolutions per minutes is
approximately the same as 2.0 mph 10% grade on a treadmill
for a 70 Kg man. While it is desirable to exercise a
subject at 120 watts on the bicycle or at the comparable
value o¢f 2.5 mph 15% grade on the treadmill, 1t must be
recognlzed that feor a 7C> Ry man of age 65, this weuld
result in his exercising to approximately 83% of predicted
maximal oxygen consumptlcn ‘for his age. Therefore, both
workloads should be rdguired for subjects under 65 years of
age and the upper Ioad should not be regquired for those

over age 65.

__Page .7 {II).. .: I support the idea of an altitude correction
“"for the arterial blocd gas-value :befere applying the value
to the table to obtain a percent .impairment. !There are
numerous studies in the literature discussing the
theoretical basis for a significant effect of altitude on




measured arterial oxygen tensions. Wasserman (Clinical
Notes on Respirato*y Diseases, Fall 19?3; 12:3-10) reports
an average ¢f 4 to 5 mmHg lower Pal2 for each 1,000 feet of
elevation. Reeves et al (Jocurnal of Applled Physiclogy,
1969; 27:658-661) found an average drop of arterial oxygen
tension Zfrom 87 + 5 mmEg at 1,000 feet of elevaticn in
Lexington, RKY to 35 ¥ 5 mmEg after three hours in an
altitude chamber with a simulated altitude of 15,000 feet,
an average of 3.7 mmHg decrease in PalzZ per each 1,000 feet
of elevaticn. Tenfant and Sullivan (New England Journal of
Medicine, 1971; 284:1238-1309%9) demecnstrate that most of the
adaptive mechanisms found in long term residence or
scjcurners at altitude are c¢f 1little consegquence or
difficult +to measure up to altitudes of 1,000 meters (3,000
feet). Thus, the effects ¢f lowered atmospheric cxygen ars
almost directly reflected in the arterial blood gas oxygen

pressure uncomplicated by compensatcry mechanisms. Xanner
and Morris (A Manual of Uniform Laboratory Procedures for
the Intermountain Area, 1975, "Data £from Dr. Petty

comparing arterial blood gas values for Denver, CO and at
sea level, demonstrating a range of Pal02 of 2.9 to 4.8 mmEg
lower for each 1,000 feet of elevation difference.") Cur
own experience o¢f reviewing measurements of arterial blocd
gases taken on the same subjects at different times in
different labecrateries situated at altitudes of
appreximately 2,400 <feet and approximately 600 feet above
sea level coften demonstrate oxygen pressures that are 7 to
10 mm lewer at the higher altitude an average value ¢f 4 to
6 mmEg per each 1,000 feet of elevation.

Page 7, the table for impairment ¢f pulmonary function.
Rather than a single wvalue for P02 both resting and
exercise to qualify for the various dJegrees of impairment,
it would seem more egquitable toc have one that includes the
PCO2 as well. This i1s what the Sccial Security
Administration did in their standards under 3.0l Category
cf Impairments, Respiratcry, Table 1III. Since the Social
Security System is a toctal disability system, it would be
sensible to set . out their values in Table III as equal to
total impairment in the pioposed standards and to set
intervening values yDpgiween 0 "and total impairment on a
continuum but adjusted. for the PCO2Z wvalues. This would be
more equitable that a single wvalue of PC2 since an
individval whe was hyperventilating and barely kept his PC2
nermal because ¢f disease would net be penalized as he,
would be if-a single value were used without regard . to the
PCO2. Such a table would locck like the fcllowing: a




% IMPAIRMENT

¢. 10 15 20 25 30 40 50 60 Total

Paco2 PaC2 VALUES EQUAL TC OR LESS THAN

30 or belcocw 85 81 78 75 73 70 68 67 66 65
31 84 80 77 74 72 69 67 66 65 64
32 83 79 76 73 71 68 66 65 64 63
33 82 78 753 72 70 67 65 €4 63 62
34 81 77 74 71 65 66 64 63 62 61
35 ' 80 76 73 70 68 65 63 62 61 60
36 79 75 72 69 &7 64 62 61 60 59
37 73 74 71 68 66 63 61 60 59 58
38 77 73 70 67 65 62 60 59 58 57
39 76 72 69 66 64 61 £9 58 57 56
40 or above 75 71 68 65 63 60 58 57 56 55

I heartily concur that exercise P02 values that rise above the
resting P02 wvalues should indicate a lesser degree of impairment
of arterial blocd gas. Values that are less than the resting
valpyes during exercise would indicate a greater degree of
impairment of arterial blood gas transfer.

Finally, I alsc¢c ccncur with the position that any medically
acceptable tests or procedures reported by a physician would ke
given appropriate consideration in the decision of the Bcard.
On the other hand, in the interest of unifecrmity and equity, I
feel it is important that the Board establish levels of exercise
that are standardized aznd can be done at different testing
facilities but interpreted with a commonly agreed upon
interpretation. Five minutes of exercise whether treadmill or
bicyele should suffice to reach a steady state for the purpceses
of this examinaticn. Much more important than whether the
exercises conducted for five or six minutes is the fact that the
arterial blcod gases must be drawn during the exercise. The
practice of performing arterial punectures after exercise 1is to
be c¢ondemned as it may provide misleading information in some
patients (Ries et al, ChesE%ElSBB; 83:454-456).
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June 21, 1685
Statement by Thomas J. Heilson, M.D.,

Assistant Yedical Director, _ . L .4 7
Consolidation Coal Cempany on Ex "‘ '}
Proposed Rules of the

Workers' Compensation Commissioner

in West Virginia T

Related to Pulmonary Function Tests

for Occupational Pneumcconicsis Claims

The standards for the medical examination outlined in
Legislative Rule 23-1, Series 1, Section 20.8 are a definite improvement
over the present situation, These guidelines setting standards for pulmo-
nary function testing will provide the Commissiomer with meaningful data
relating, (1) the degree of impairment, and (2) the relationship of the
impairment to occupational exposure, specifically coal workers' pneumoco-
niosis, It is important to restate that the chest x-ray remains the cor-
nerstone of determination of coal workers' pneumcconiosis. It provides a
semi-quancitative estimare of the dgst burden the miner was exposed to
during his career. The pulmonary functiocn studies are useful to assess che
degree of impairment; and if a restrictive pattern is seen, they confirm

the x~ray diagnosis of coal workers' pneumoconiocsis,

One test which might be added to the proposed standards is
the use of bronchodilators in assessment of the patient. These
bronchodilators would detect bronchospasm and indicate if there is a

treatable impairment which is not due to coal workers' pneumoconiosis.

While testing after bronchodilators need not be mandatory, the
examining physician should have the option ¢f including such information in

his report. This option could be provided as it is stated in the change




R R ———— —_— & i — |

ennounced in the Department of Labor Regulations as outlined in the Federal
Register, Section 718.103, It is stated:

There is no reason . . . to exclude from consideratica

the results of testing done after the administration of

a bronchodilator. The commenter who stated that in the

event a bronchodilator is used, tests should be con-

ducted before and after its use, is correct, The regu-

laticn has been changed to incorporate that requirement,

Pulmonary function testing must always initially be per-

formed without the use of a bronchodilater, If, for

purposes of diagnosis, the physician feels that repeat

spirometry after the adminstration of a dronchodilater

is indicated, bronchodilation could then be performed.

The State Workers' Compensatiecn Fund should parallel Federal regu-
lations ard encourage, at the discretion of the examining physician, the
use of broachodilators to better delineate the etioclogy of any obstructive
pulmonary impairments, especially when ventilatory studies are abnormal,
This would help separate asthmatic, chrenic bronchitic, and emphysematous
patients from those whose respiratory impairment is mainly due to coal
workers' pmeumoconiosis. This is of value since most of the impairment
caused by coal workers' pneumcconiosis is due fo restrictive rather than

obstructive airway disease.

A
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N P, GRIFFITHS, M.D.

rmal Medicine

AN SWEARINGEN, M.D.

troenterslogy June 13, 1985

Ms., Mary Martha Merritt
Workers' Compensation Fund
601 Morris Street
Charleston, WV 25301

RE: Proposed Rules of the
Workers' Compensation
Commissioner

Dear Ms. Merritt:

You are to be commended for the Proposed Rules. An update certainly
has been in order. I agree with most of the rules but I have a few specific.
concerns. I plan to attend the June 21, 1985 public hearing in Morgantown to
offer oral comment and am submitting, by this letter, my specific concerns
as follows.

1. In paragraph (II) (G) regarding FEV1 measurement, the
proposed is more lenient than that recommended by the
American College of Chest Physiclans in CHEST 83: 547,
March 1983, The statement by the College is to the
effect, "The two best of three acceptable spirograms
should not vary by more than 5% of the largest value
or by more than 100 ml., whichever is greater.” I
feel we should adhere to the more stringent quality
control parameter of 5%.

2. In the section labelaed arterial blood gas studies (I),
paragraph (I), the bicycle ergometer is being mandated
in preference to the treadmill, The literature is re-
plete with the argument of bicycle ergometer versus
treadmill stress testing. An excellent summary is
found in AM. REV. RESPIR. DIS. 1984; 129: Suppl. 825 ~
S27. The most important difference is the variable
speed and grade treadmill allows the grade to normalize
differences in highest oxygen uptake between persons of
different size and it uses an exercise which is familiar
to all, walking. The bicycle ergometer reguires exact
cycling frequencies to guantitate work and it is diffi-
cult for the patient to maintain the same level of cy-
cling frequency, a problem not existent with the treadmill.
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RE: Proposed Rules of the - 2 - June 13, 19»3
. T .
Workers' Compensation )
Commissioner

There are lower oxygen uptakes reached by most subjects
on the cycle and some have difficulty with seat discom-
fort as well as unfamiliarity with the particular exer- }’l
cise technique. Either the treadmill or the bicyvcle N
ergometer should be allowed and, for those with lower
extremity problems, the hand ergometer.

¥y
[

3. Under the section, Arterial Rlcod Gas Studies, (II),
it is commendable we are recognizing the affect of
altitude but I feel we should also recognize ths
affect of age. In Respiration 25: 3-13, 1968, Sorbini
et al developed the equation in which the alveolar
oxygen concentration is determined from the alveolar
air equation from which the age multiplied by the
factor 0.43 is then subtracted. This then represents
the expected arterial oxygen concentraticn corrected
for ambient barcmetric pressure, water Vapor pressure
and age.* The standard deviation of an estimate of
arterial oxygen concentration from this egquation was
* 4.10 mmHg.

4., 1In the Table For Impairment Cf Pulmonary Function,
the FEV1/FVC ratio should be calculated according to
the age regression formula published in the Am. Rev.
Respir. Dis. 108: 1000, 1973, The age regression for-
mula is more accurate and allows for not only age
differentiation but also differentiates between the
sexes. Thedrmula for men is age multiplied by 0.2253
and subtracted from 84.584 with the standard error of
the estimate being # 7.83. The formula for women is
age multiplied by 0.178% and subtracted from 84,23 with
the standard error of the 2stimate being % 6.84.

5. The second paragraph under the section, Table For Im-
pairment Of Pulmonary Function states, essentially,
exercise p02 values greater or less than resting will
indicate, respectively, a lesser or greatsr degree of
impairment of pulmonary function. The exercise p02
may be less than resting in the absence of any pulmonary
dysfunction. Any decrease in cardiac ocutput, for what-
ever reason, will diminish the arterizl oxygen tension.
This may be found in the fourth edition of Lung Function
by J. E. Cotes published in 1979 and found in various
places thrcughout the book but quite extensively throughout
chapter sixteen and specifically on page 462. t would
be more accurate to state, ' ., . . . if they are less
than the resting values will indicate a greater degree
of impairment cf either the cardiovascular or respiratory
systems. "
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Thank you for your consideration of these several concerns. .You may
contact me regarding this if you so desire. .-

Sincerely yours,

=
eph JY Renn, III, M. D., F.C.C.P.

JJR:ing
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BEFORE THE WORKERS' COMPENSATION COMMISSIONER
MORGANTOWN, WEST VIRGINIA
— - JUNE 21, 1985

My name 1s James Rodney Christie, and I am Vice ?resident of
Grafton Coal Company in Bridgeport, West Virginia. In additicen
to Graftcn Coal Company, I am alsc here today on behalf of Bruce
Mining Company, Barbour Coal Company and Tygart Coal Company.

I have been asscciated with the everyday administration of
ccal operations in West Virginia for over ten years. BAs such, I
have seen first-hand the effect that employment-related costs
have had on the ability of employers to operate successfully in
West Virginia, While I do neot in any way advocate a system which
denies benefits to deserving c¢laimants, I believe that our
compensation system has been distorted to permit the payment of
benefits in many cases, regardless of the evidence, to persons
who are in no way eﬁtitled to recover them. This places an
unreasonakle and unjustifiable burden on *the State's emplcyers,
and, conseguently, adds to West Virginia's negative business
image as well as its economic well being,

I believe the Commissioner should be commended for her
efforts tc develop a set of regulations which help to provide a
uniform procedure for the evaluation of disability due tc occupa-
tional pneumcncceonosis. Although I earnestly believe that the
weight of medical opinion would support more conservative stan-
dards, the proposed standards are apparently intended to satisfy

the mandate of the West Virginia Supreme Court of Appeals.




It is not my purpose today to go into minute detail on the
various provisions of the proposed standards. Additicnal com-
ments are being filed today on behalf of the four companies I am
representing. These written comments will specifically address
individual issues in the proposed rules. I would simply like to
note that I believe the pro?osed regulations are for the most
part excellent  in their coverage and should be adeopted. This
approach will help to ensure a uniform system with predictable
results and comparable testing,. Certainly both claimants and
employers are entitled to fa;; and even-handed treatment. I
belisve that the application of these rules will do much to
promote such treatment, and will probably reduce the amount and
cost of litigation of occupational pneumcnoceonosis claims to all
concernad. On behalf of Grafton Ceal Company, Bruce Mining
Company, Barbour Cocal Company and Tygart Coal Company, I would
1ike to thank the Commissioner for giving us the opportunity to
comment on these proposed standards, and I would again commend
+he Commissioner, and all those who had a hand in developing the
proposed rules, £for the effort that has gone into making them

balanced, fair and reascnable. Thank you.
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INTRODUCTIOCN

My name 1is John i. McCléugherty. I am a partner in
the law firm of Jackson, Kelly, Holt & ©O'Farrell with offices
in Charleston and Morgantown, West V;rginia, and in Lexington,
Louisville, and Owensboro, XRentucky. Qur law firm represents
numerous employers 1in workers' compensation cases 1in West
Virginia. I will address and comment separately on four
aspects of the proposed ;egulations: the technical reguirements
for the performance of ventilatory and blocod gas tests; the
adjustment of blood gas test results for altitude; the proposead
takble for the evaluation of impairment due to respiratory
disease; and the proposal to permit additional testing where

test results are in conflict.

I. TECHNICAL AND QUALITY STANDARDS fOR
VENTILATORY AND BLOCD GAS TESTS

The guality standards for the performance of ventila-
tory function and blood gas testing are too detailed and
technical to permit extensive comment by a layman. It does,
however, zappear that these stzndards are consistent wiﬁh stcan-—

dards generally being used clinically and with the standards




specified in other diszbility programs. I do not understand
any of the expert witnesses who have presented testimony thus
far have found any major deficiencies in these propcesals, and
the standards would net seem to reguire any major changes in
the testing procedures alreazdy being utilized 1in reputable
pulmenary function lapcratories in the State.

I waould note two concerns, however., The first relates
to the reproducibility of ventilatory studies. These proposed
reéulations require thzt the fwof best éfforts ocn the FEV,
maneuver vary by not more than 7%. At least one expert witness
has suggested that the permitﬁed variationréhould not be more
than 5%. Inasmuch as one of the primary purposes of these
regulations is to deal with medical evidence which conflicts, I
would urge the Commissioner to adopt the most stringent standard
for reproducibility. I would respectfully submit that many of
the discrepancies in test results, at least as they arise in
the context of wventilatory studlies, would be eliminated if the
quality of those test results was generally Improved.

The second concern is that I would suggest that the
regqulations include 2 reguirement that any laboratory reporting
results in occupaticnal pneumcconicsis claims perform the tests
on egquipment which has been calibrated, serviced and maintained
in accordance with the instructions c¢f the manufacturer. Test
results produced on eguipment which has not been properly cali=~
brated, serviced or maintained clearly should nct be considered

valid test results for the purposes ¢of evaluating impairment.




II. ADJUSTMENTS FOR ALTITUDE IN
BLOCD GAS TEST RESULTS

Blcod gas tests are relatively difficult te perform
properly, there 1is considerable inherent wvariakility in the
results that are c¢btained, and resulté are often hard ¢to
evaluate,. -AE a ceonseguence, the second_edition of the Guides
to the Ewvaluation of Permanent Impairment of the american
Medical Association recommends that blood gas studies be
reserved for selected cases, that hypoxemia be documented on
two occasions four weeks apart, and that testing be done during
exercise,. Blood gas testing has nonetheless been zn integral
part of evaluating impairment due to occupational pneumcconiosis
for many years In this State. Doubts about the reliability and
significance of this testing have historically been resolved in
favor of the individuals claiming benefits. I dc not propose
to argue that this decision be reversed, or that we adcpt
entirely the view of the American Medical Associaticn.

It is nonetheless important to reccgnize that results
on blcocod gas testing can be affected by a number of factors
totally unrelated tc lung disease. The one factor that can be
controlled and corrected most easily and reliably is the effect
of altitude on the p0,;. The partial pressure of oxygen in
the air we Dbreathe at altitude is lower than in the air we
breathe at sea level. As a consequence, the pO, of the blood

is necessarily lower &t altitude than it is at sea level. This




difference in the p0O: which results from differences in
altitude has absclutely no relaticn to the conditicon of the
lungs at all. If I produce a2 p0; ©vf 75 in Charleston, I will
produce a pO:; cf 66 1in Beckley 1f all the other conditions of
the testing remain the saﬁe. Producing the p0: o©0f 66 1in
Beckley will not in any way indicate that my condition is worse
than the measurement in Charleston. Tc the contrary, it
indicatas that my condition is the same.

None o0f the medical experts who have testified thus
far has denied that the p0. dcas, in fact, drop with
altitude, or that the formula proposed by the Commissioner to
adjust for that natural occurrence is accurate. Dr. Rasmussen
has, ko the contrary, testified at claims hearings that altitude
alone accounts for & 1C millimeter of mercury differsnce between
his pQC; results and those optained in Charleston. Several
witnesses have, however, noted that the amount ¢f the adjustment
propcsed by the Board is greater tharn that used in the federal
black lung progrzm, zand thzt the federazl formulz should be used
instead. Others have argued that no adjustment should be made
at all. The fact of the matter 1s that comments to the federal
black lung regulations make it <¢lear that the Department of
Labor's altitude adjustment was adopted £f¢r administrative
convenlencs rather than accuracy. 45 Fed. Reg. 13712 (Feb. 28,
1580). The Commissioner should be commended £or shifting that
emphasis, zand undertzking the responsibility for making a more
precise adjustment. Once the changes which occur with altitude

are acknecwledged, 1t would simply be .irresponsible to ignore
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those differences. I can think o©f no good reason wWhy a
claimant living in Charleston should have tc go to Beckley to
have his blocod gases tested in order to get the benefit of an
artificial change in his measurements which has nc relation to

the amount ¢f impairment he may have sustained.

Iv. TABLES FOR EVALUATING IMPAIRMENT

Some critics have argued that the table for evaluating
impairment, inscfar a&as it relates to “"total" impairment, 1is
more stringent than the standards applied either to Social
Security disability claims or federal blacg lung claims. I
think there are some very good reasons why the standards used
to evaluate impairment in this program sheculd be different than
those used in either of the federal programs, but before
elaborating on those reasons I-think it sheuld first ke noted
that the differences are not as great as have been clazimed.

With respect to the ventilatory studies, the standards
used are almost exacktly the same as those used for Social
Security disability cases. If cne lcoks a2t the tables published
at Section 3.01 of Apprendix 1 to 20 C.F.R. Part 404, Subpart P,
the standards used to determine a totally disabling impairment
are, in fact, approximately 40% of predicted values. for a &0
vear old man; in other words, the standards for determining
total diszability under the Sccial Security disability regula- -
tions are almost exactly the same"as the proposed regulations

as they relate ko ventilatory studies. . _




It should be noted that the tables used in both the
Social Security disability program andéd the federal black 1lung
program operate in systems which are very different from and
much less elaborate than the West Virginia Workers' Compensation
systam, First of all, neither £federal prdgram authorizes the
paymant of compensation for partial'disébility. An individual
in West Virginia with some impalirment who continues to work
could be entitled t§ a substantial permanent partial disability
award, but would receive nothing under either the Social
Security disability or federal black 1lung program. Secondly,
claimants o¢f West Virginia worksrs' compensation benefits can
regpen their claims if their condition progresses or worsens,
and establish their entitlement te additional benefits.
Thirdly, impairments due to all injuries and occupational
diseases may be éumulated for purposes of guzalifying Eor. a
permanent total disability award under the Second Inijury Statute
in West Virginia. All of these facters combine toc make the
West Virginia Workers' Compensation system a much more generous
and flexible system than elther of the two federal programs tc
which i1t has been compared.

Dr. Rasmussen  has included in his comments an
alternative table for the evaluation of impairment based on
blocod gas studies. The major problem with his table is that it
will clearly cocmpensate many individuals who have normal lung
funcition and absolutely no limitation on their ability to either
perform work or ‘enjoy life. The forms with which Dr. Rasmussen
repcrts his results indicate a normal poC0; of 38 and a low

normal p0:, of 71 for individuals of retirement age. These




results would, under the table suggested by Dr. Rasmussen, show

2 15% impairment when adjusted £for altitude. With all dJdue
respect "to r. Rasmussen, his c¢riteria for determining the
existence of impairment are Jjust too easily met. He has

published studises iIn which he admits that as many as 98% of the
individuzals he tested over a given period showed evidence of
impairment in gas exchange, and that the abnormalities he found
in gas exchange were not_closely related to age, years of coal
mine employment, or smoking history.'’ At the same time, he
has acknowledged that f£his "impairment" does not translate
easily to disability and that many of the individuals who showed
“abnormalities® in gas exchange were asymptomatic.? This
system already compensates 1individuals on the basis of a
diagnesis ©f occupational lung disease without evidence of
impairment. There 1s no scund Jjustification fcor further
expanding the definiticn o¢f what should be compensated so that
we now find compensable Iimpairment in persons who have no

symptoms and are in no way disabled.

' Rasmussen, D L: Patterns of physiological impairment in
coal workers’' pneumgconiosis. Ann NY Acad Sci 200: 4553, 1972;

® Rasmussen, D L: Discussion. Ann NY Acad Sci 200: 464, 1972.
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IV, ADDITIONAL TESTING WHERE TEST
RESULTS ARE IMN CONFLICT

The proposed regulations provide that the Commissioner
may, where there is a discprepancy in the test results obtained
in a2 claim, direct or request additional testing or evidence
for purposes of determining the .actual level of impairment
sustained by the claimant. I commend this propcosal, and I think
it will go a long way toward alleviating much of the litigation
and conflict‘which has been occurring in occupaticnal éneumoco—
niosis cases.

Cne very important factor which affects the reliability
cf labcratory test results has, however, been overlocoked in the
regulation. There are a number cof professional groups which
menitor the gquality o¢f laboratory performance, either on a
voluntary basis or as a condition for certification. For
example, hospital laboratories participate in surveys which
test their competence in the performance of various lzboratory
procedures as a reguirement of their certification by the
American Hospital Association. Dr. Rasmussen's laboratory 1in
Beckley participates on a voluntary basis in a similar program
being operated by the American Theoracic Scciety. Participation
in theée surveys does nof guarantee the accuracy ¢f every test
procedure which is decne, but it does indicate that major
systematic preoblems in the laboratory will probably be detected
and corrected. Confidence in the procedures of smaller labora-

tories which undergo no outside monitoring cannot be as high.

15




I would not recommend that certification or participation in an
cutside survey be a requirement for any laboratory presenting
test results in an c¢cgupztional pneumoconicsis claim, but I d&o
think that this is z factor which should be taken into account

wnen weighing disparate results.

CONCLUSTION

The Commissioner and her stzff should be commended for
their efforts with these regulations. They &are relatively
simple and direct despite the complexzity of the medical issues
with which they deal. I do not believe that vou have been
presented with any testimony which would indicate that
individuals with functional 1limitaticons as a consegquence of
occupational lung disease will not be fairly compensated under
these standards. If such testimony were presented, I do not
believe it could be supported by reference to the medical
literature. These standards are compgehensive and fzir, and I
recommend that they be adopted with the few mincor elabaorations
I have suggested.

Thank you for giving me the copportunity to testify.
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A

Rasmussen - Cross ' g
the same results, should we not?

Yeou should get within a reasonable ball park
providing you're dealing with similar type of
studies. |

New, what range can we expect to see without it being
sutside the nermal?

You mean’va:iation?

Variation. I'm talking about peints difference. Tﬁe
Board has testified in this casa--Dr, Walker
testified, I believe, that he thought 3 to 4 po
differance

/in the PO, was what you could see from lab to
lab., Then Dr. Revercomb said he thought it
was 3 to 5. What weould your testimony in
that regard be?

% i;\;
1} " - ‘. » N i
Well, you're dealing with so %Lv-rlatlon, such

biclogical variatien, it weuld be hard for me

tc put a figure on that, I would certainly
think closer o 5 millimeters would ke a
narrow range for any type ¢f chrenic lung
disease from day to day. The blocd gases dig
net stay constant. They're really very

.
dyvnamic. For example, resting blocd gases can

vary 10 or 15 millimeters cf mercury frem

moment to moment in perfectly healthy people anc

GENERAL REPORTERS
2020 Xanawha DBoulevard, East

Charleston, West Yirginia 25311
NLL. 40/
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Fasmussen = Cross N Q

so there is less variaticn with exercise. But
there are all scrts ¢of diffesrent factors.
Relative amount.cf over ventilation or under
ventilation, things like this can alter, say,
the PO, sc that you really don't have as clcse
a system as yecu would like to think, Seo thae
I den't even know that you could put a figure
on it, But I would think 5 millimeters would
DPe as narrecw a margin as you really would he

able to expect, frankly.

And what would you say the maximum would be?

Qh,

probkably 5 to 7, som ething like that, weould be

a reasonable range which you might expect.

What dc you believe is the normal PO2 ©r what would

Well,

be showing neo visibility? I'm sure you're
aware that the 0.P., Beoazrd E?gf a figure cf
75. Do you accept thag{?k*u"
it depends entirely 3%’1*%1: kiné of T=‘CO2 value
vou have with that igzu knew. In other weords,
if yoﬁ had a PCO,5 of 40 and a PO, of 75, 1
would say that's guite nermal., If you had a
PO, of 75 and a PCO2 ef 23, now you're dealing
with a significant degree of abnormality.
That's the difference.

GENERAL REPORTERS

2020 Kanawha Boulevard, East
Charleston. West Yirginia 25311
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Q Well,

A Well,

Dr. Rasmussen - Cross ' 10

I'm assuming that the PCO; is neormal, let's

say, there's no factor involved,.

A All right,

Q2 Do you acg¢cept 75 as being normal?

again it depends on the elevation and the age
of the patient, to ke honest with vou. In my
laborato&y, 75 would be generally normal for
anybedy 35 ¢r 40 or over with a PCO2 ef 40.

I £hink in Charleston with a PC02 of 40, a PO,
of 75 is preobably pelew what I would anticipate

the actual normal t¢ be because of the

difference in elevation and if you're dealing

with a young man, I weuld say that would be

abnormal. r‘g‘
) 3

o
. - Ay e
Q Doctor how would ou zcgcount for T ga
’ g.'. 3

difference between your vaﬁ%&;fYGu got on .
FPebruary 21, 1874, at exerggse of 64 and the
value that veu got in 1981 c¢f 74, which is ten

points? How weuld you account for that?

A 'Well, our level was 70.

o] Ne, I'm talking about--doesn't this one correspond
with this one?

A Ne. Why snoculéd it do so?

0 Isn't that the same lavel of exercise?
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Rasmussen - Cross

Ne, you can't depend on that because veou have +o
really lock at the oxvgen uptake. The oxvgen
uptake is comparable in the other level here,.

Doctor, what i1s the Test No., l--it's resting, is tna-
correct?

No, Test No. 1 was relatively light exercise,

What degree would that be?

Well, that's normal.

I'm saying Test No. 1, give me the miles per hour of
the graae? .

It's twe miles an heur, 10 percent grade.

New, what was Test No..2? 6;;;

That was three miles an hcour at i%%rcent grade.

So you got a value of 74 there,”@orrect?

Right.

you

When/did your test in February o©f 19874, you reparted
at three miles an hour, 10 percent grade, 64
which would be ten points differance Lbetween
those two tests, is that correct?

Yeah, but you c¢can't use the treadmill sittings.
That's one of the difficulties with the tread-
mill is that you can't compare exercise levels

based on tresadmill sittinas, You have to use
g

oexygen uptake to make that comparison and +he
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mussen - Cross ' 12

exygen uptake is ecguivalent in the 3-0-10 cr

three miles per hour at 10 parcent grade and

74 i1s eguivalent to three miles at 12 percent

in this particular 1881 study. That's just the
way the oxygen urtake was, The treadmill
studiss produced considerable variaticns, so
actually there is less than 10 millimeters of

mercury difference,

You're saying six?

I'm saying there's a 5 or 6 millimeters of mercury

difference, Now, I might say that this degree
of difference is a little more than I like to
see and a little more perhaps than I would
accept as the amount of variation that I micght
expect to see, So I think there ig a differenc
and you cculd guesticn whether it's a differenc
in tecanical difference or whether there was a
difference in the man, Bui I think this does

exceed scmewhat what I would expect to ses by

way of diffsrence between tgiif.

In your 1974 studly, ycu had tlng blood gas cf

Well,

PO, of &9 and Lt was n l981’

2
there's no significant difference there and,

actually, the values are really more normal tha
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TDr. Rasmussen - Cross 13
the "8l study Pbecause the PCO, was increased
by 3. Welill, they're actually equal. The PCQ2
was increased--no, there was actually a
difference. The PCO, was increased tc 37 anc
zhe 902 was eonly 66, sc that actually they're
raally ccmparable,

Q Let me ask you this guesticn: I'm shewing you the
tast that was done at CAMC c¢on February 13,
1881, anéd you have in freont ¢of you the one
performedbat your léboratory on April 24,
1881, Weould you say that there's a sharp
difference betwe;n these two reperts?

A Ne, noet in the resting studies, There is generally

about a 1lC millimeter of mercury difference

between the P02 values in Charleston and

Beckley. % s

Q There's 13 points difference the#e,worrect, frcom
66 teo 787
A Well, here acain vou've get--let me see, I've gct

to get my arithmetic straight here. Actually
there's not all that much difference. If you
had a comparable PCOZ—-if this FCO, in
Charleston were 37 at the same level of geas

exchange, then this would be 75 which would be
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Dr, Rasmussen - Cress 14

about cne point less cor one pcint more
abnormal than ours, so that those are really
comparable ,besides which the resting values
can vary tremendously,.

Q What about the exexrcise, the Board's went up to §8,.
New, vours cn-=-that yveou consider minocr
exercise, went up te 77. It went up 1l poinizs
there., Eow would you account for that?

2 Well, very often vou will see an increase in 902,

a decrease in A-a gfadient during light
exercise, Then vou'll see the bloocd gases

become meore abnormal as the exercise levels

are increased., That's a very comm%iiz

encountered finding in coal mizgfrs
particularly. ;
Q Your A-a gradient in '8l was 23.1 and in 1574, it

was 33.1. EHow do you account for that?

A The 198l A-a gradient was 28.5 and at a comparablse
oxygen uptake ccmpared to the 33.1 in '74 and
I've already indicated that I think that is a
greater variatiPn than I weuld generally accec
as being the course ¢f the natural history cf
coal worker's pneumcconicsis, but it's not tha
much different. It's not marked,
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Rasmussen - Cross : 7

3Y MR. PARTAIN:

Q

Docter, a ventilatory test is a test of maximum
perfcermance, 1s that correct?

It's a test that tha patient must exert maximum
effort, yves, sir, in order to produce a valid
test,

What about a blecod gas testé Is that cne-~

No, a bleod ¢gas test is really independent of patient
effort except for possibly breath holding and
#arious things like‘that. But in general, the
patient has little or no control over the blecod
gases.

Is cccupational pneumcconiosis a disease that does
not improve?

Well, we ordinarily think that's the case, that it
may preduce progressive impairment or remain
relatively ceonstant. I musgsm say that there has

0

%gf oo this effect,

never been any medica
hewevar, q%ﬁg

Well, my gquestion basically comes down =0, if we have
a person with, %et's say, 20 percent impairment
©f his lungs due to occupational pneumoconiosis
if we test that perscn at ten different

laboratories, we should ke obtaining basically
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MR.

Rasmussen - Direcst | 6
preumoconicsis?

No, it deesn't really, I think primarily because of
the differénce in the degree cf exercise thae
patient undexwent., I imagine the primary
difference in the blcod gas £findings, for
axample, our first exercise level, which was
probably higher than the Board's 75-watt level,
was normal and I would think that thait's the
main difference in the studies,

S¢ then in the absence of‘a normal test 2% a similar
level of exercise, vou would not be inclined
to discount your own examination results?

No, net at all., In additiecn %o which we have some
cther corroborating data that would tend +o
support abnormal lung function.

Perhaps vou could iftemize that for me, sir?

Well, the results, for example, ¢f the single-breath
diffusing capacity for carbon monoxide was
reduced to about 84 percent of predicted value
and that was at rest and net during exercise.

Sc that would tend to cenfirm abacRpa) gas

exchange in this particular ﬁ%%j £,

LEACH: You may inguire, Mr, Parjszg.

CRCSS-EXAMINATION
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Rasmussen - Direct ‘ I3
Now, I would like tc ask you, Doctor, does
your 1981 study still indicate impairment, in
veur estimation?

It dces indicate impairment, ves.

And you have categeorized it as in the .neighborhood o:
3% o 40 percent?

That's what I said,

Is that similar to moderate?

Weli, I would say it's mcre similar to light to
moderate would ke what my clarifdicaticn would
be.

I den't know if you've had aﬁ%_ ﬁgzun ty te see the
results of the CAMC examlnat on which took
place in between your two examinations.

¥e, 1 haven't.

How would you categorize the resulis of these bleod

gas studies?

They lecok reascnably normal, I would have +o
calculate the A-a gradient at rest but basicall
they den't look terribly out of line, toc be
honest with you.

Does the fact that the Claimant cbtained reascnably
normal studies in between your +two examinations
alter your opinicn as to the impairment due to
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And your

I'm a physician specializing in internal medicine and

pulmenary diseases,.

How long

for 20 years. L

Heow much
to
Probably

You have

ence in 1974 and again In 1381

That's correct, g%?;
Dr. Rasmussen, I do not have §§§ﬁ blcecd gas results

f£or 1974, I have a portion of your repert and

at

concluded that, "The studies suggest a mederate

less of respiratory functicnal capacity,"

profession?

have vycu practiced in the Beckley area?

cf that time have veou examined individuals
determine pulmenary impairment?
18 or 19 years or sc.

examined Mr. Lot Tackett: OE;::: ocgcasicns,

the ceonclusicen of the narrative pertiscn you

Based at lsast in part upon that report, the

Cccupaticnal Prneumoccniosis Board evaluated

this Claimant's impairment at 25 percent, The

Emplceyer had the Claimant under¢o repeated restc-

ing and exercise blood gas studies at the CAMC

Laboratory in Charlesten on February 13, 1981,

and then you performed an additicnal study

slightly over two meonths later, April 24, 1581,
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Dr. Rasmussen =- Direct 3

EXAMINER FRAGILE: This is the claim o0f Lot E, Tacket«
versus Buffalo Mining Company, Claim No.
79-101857 0.7,

This matter comes on for hearing pursuant.
to the Employer's protesgt to the Occupafi&nal
Pneumceoniosis Beard's findings of July 2%,
1880,

Let the record reflect that the Claimant
appears by counsel, Timothy Leach; and the
Employer appears by counsel, Gecrge Partain.

Gentlemen,'is there evidence?

MR. LEACH: The ;estimcny of Dr. Rasmussen,
EXAMINER FRAGILEZ: I will reminéd the Doctor he has been

-

previgusly sworn and you may procead,

(Witness sweorn.)

THERZUPON,
DONALD L . RASMUS S EN,

aprearing as a witness in behalf c¢f the Claimant, beirng

first duly sworn tc tell the truth, testified as fcllows

DIRECT: EXAMINATION
BY MR. LZACH: Q
Q Will you state your name, sir?

A Donald L. Rasmussen.
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Q

A

rRasmussen - Cross

Dector, what ycu’'re telling me then is basically if

vou look at the blecoed gas study that was
perfcrmed in your laboratory on April 24,

1981, and yeocu look at the studies performed at

CAMC on February 13, 1881, you say tnat vou

find &hem comparable?
The resting studies are

Yes, actually I deo.

comparable and the exercise.

Actually cur

firstc exercise study

exercise studies--our
that we recorded is actually scmewhat heavier

exerclise than the Board's. Now, the Board's

was a 73 watt exercisas level, That would

generally suggest that the oxygen uprtake was

about 1.2 liters., OQkay, that would be

relatively light for an individual of 238
was

pounds because cur exercise level which

somewhat nigher--ouxr first ex

whiech he

kilo per

had an cxygen u

minute and ¢

ise level in
16 5 CCs per

's level would

have been scmewhzat

So with that leyel cf exercise,

are rzally relatively cocmparazle there,

I have felt that

necessa*~1y acdeguate to assess function in

GENERAL REPORTERS
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Br, Rasmussen = Cross

studies and cone point that I would make is

1o
[ R
{1

that £or tha disacbhility Sogcial Security procr

they lock a2t an oxygen uptake about 17 CCs per

P

er minute as heingc more or less the

~
‘J
._l
(8}
u}
21
!
2|
e}

ndividual nas

-

n other words, 1f an

0
o
ot
o
n
th
-
-

abnormal bleod gas findings at that level cI

exercise, then hae is considered toc be disanled

i

for any significant gzinful empleyment, whers
if you're dealing with working in an under--
ground c¢cal mine cor any kind of a coal mine,
thenm that level of exercise is, I think, =co

light to draw conclusions. Butc basically,

&7

comparing exercise levels, I think our studies
and the Board's 'studies are Treascnably
comparable in the '8l studies,

Q Even though there is a 13

resting bleood gas s

A well, there really isn'
There's a 9 ! ifference becazuse vou'rs
just looking at the PO,. If you make the

PCO comparable--if yocu say the Board's PCO,

2s
should ke 37 here, then that would mean thact
the Board's PO2 would ke 75, see, and ocurs was
37 and 66, so there you've gct a 9 point

GENERAL REPORTERS
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They

[
~1

tn
3

o
(R

diffarence and that is a diffesrence +hat s

.

(]

on

'J-

inherent in the difference in elevar

[ R

Sc basically theose valuas are comparable walue

really.

person is looking at ii, how are  they going Lo

Xknow which one te accept as being the trus

value?

can both ke the true value., The diffararcas is

in Beckley and Charlestecn and that's the thing
If you tock 1,000 pecple and did their bloos

gases in Charleston, there wouid be 1,000 =F

ot
1
o |
(]
i
it
I
t)
b

them that weuld have about a2 17 poin

in PO2 cempared to Beckley., If's i

©of the fact that your elevaticn of Eecklev is

=
n
it
r
]
4]
fu
[
in
{l

2,400 feet;barcmetric pressure is generally
areund 700 and Charleston is 740 or 75C or
something like that. That is e differsnce
and that accounts fcr tha fﬁﬁgve felt for =z
loeng time that the Bo ﬁ%%.alue.of noermal
here is incorrect, I think it should be 853

te 105 rather than 75 to $5. If you lock at

Hh

predicted A-a2 gradients, for example, and then
you compare that withe--and predict A-a gradien-

the
based on/literature, then you look at the

GENERAL REPORTERS
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Dr. Rashussen - Cross ' =
barometric pressure in Charleston, these
values I think are tco low, The neormal wvaluss
r2ally should be, as I say, 83 to 105 cor some-
thing like that in Charleston., So that's wry
vyou cannot compare the actual PO2 values
directly between Charleston and Beckley. lzow,
the A-a gradient, you can calculate the &-a
gradient %o Charleston, Yecu can estimate it
and I woulé have tc see it, but our A-a

-

gradient during that comparable exercise level

is really normal. A g ;
f: e’
Q@ His resting was fairly normal? & T
Jlr
2 His resting was a . little abnermal M\ lIis resting was

abnormal and then ne improved with that firss
level of
/exercise. But again if you leock at ocur first
exercise level and the Beard's 735-watt exercis:
level, there 1s really agaln n £t a great dezal
of difference. OQurs are norms. and the Board':
are normal because here again vyou have a
comparable value, If you had a2 36 millimeter
cf mercury PCOZ'in Charlestecn, then the FO.

would be 86 which is Jjust 2 millimeters of

x
mercury higher than our 77 ogﬁéﬁat exercise

-

level,
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So,

Well,

[
0
n
®
o
|
0
H
QO
0
n
s
‘D

Doctser, I take it there is a philoscrhical

difference hetween you ané the Board as tc¢
how t¢ calculate thase things and what they
mean, is that correct?

I would not recessarily think it would be a

-

al difference. I =nipk again, as =

-

o
I.J
0

philosorot
said, that first level of eiercise ef curs is
normal and so is theirs. The difference, I
+think--I think the phileosophical difference is
in the amount bf exercise that we fesel is

adeguate,

You're alsc saying they should make adjustments

Yes,

because of the difference in altitude between
here and Cﬂarleston? The altitude here is
about 2,400 feet and Charleston is what, less
than a thousand?

That would make a dzf:e;éfg.eé;

see,

‘%:,
“Ehe FO,, vyeu

-

That would be a2 philoscphical difference, weouldn's

it?

Ne, that is not philosephical, that's physical,

Maybe the language I'm using is different ZIrem yours,

but you believe certain things should be dcne
frem a medical standpeint and they don't accer
GENERAL REPORTERS
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Rasmussen - Cross : e
those as being medical facts, is that ecorrac:?
You disagree on those points, right?

Yes,

I don't want to belabor this point, but vou have

cited the Board the authorities that support
your beliefs at any point in the past?

I don't know that I actually have. They're basicallvw
cemmen information in any textbook in terms c¢f
barometric pressure anéd what-have-you, That
ig==

I notice in the Federal Standard they have
differences but they seem to be a brgader

-

range than you're giving us here today. Am I

correct on that? hey have three sets cf

Standards?

3

Right, but that's just fecr convenienc€;;’They have
vations,

broken them down into three =3

They supperted that thoughwit§§§§%' £ testimony,

didn't they, before they c¥d that?

oh, ves.

And you testified befgre them?

I didn't testify specifically on that particular
pcint,

But they took a lot of testimony before they came up

GENERAL REPORTERS
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Ragmussen = Cross 21
with thoese three things?

Ok, ves.

And they deon't brezk them doewn, like I say, Letween
24-and l1,0007

Well, they could 1if they really wanted to.

But they didn't?

It's just that they start splitting numbers. See,
they actually=--if you will leoeck at their
standards and lock at the A-~a gradients, there
ig gquite a bit of discrepancy between, for
example,sea .levéland 3,000 £eet. There's a lo-
cf difference there and so they're basically
ignering that difference.

There's a difference of opinicn from a medical stand-
peint ameng the medical ccommunity ¢n that
point, isa't there, Deoctor?

I weuld doubt i1f there is any differgdRe of 2pinicn.
I think it was primarilydé 3 a=¥a matter of
convenience more than %%%E%ﬁer of absolute
medical difference of opiniecn. I tnink that
the philoscophical difference that I have with
the Board again'is the amount of exesrcise in
that they feel that 75-watt exercise level is

adequate, I feel that that 75-watt exercise
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Dr. Rasmussen =~ Cress 22
level 1s not necessarily adequate for all
patients and that vou take a hesavy individusl
and I think it's an inaéequaﬁe exercise level
because whatever work that man does is going t«
reguire a higher oxygen consumption than a
litzle skinny man doing the same 3ob.

Sc¢ their philosecphy, which I can't really
arcue with in 2 sense bhut their aim is to simu-
late work conditions, but I maintain that they
cannot &o that with a single exercise level.
Here we get into philosophical differences, you
sae, and we have those philosonhical differ-
ences, But the value e¢f P02 and PC02 between
Charleston and Becklay shouldn't ke a matiter <:
rhilescophy., That's just standard well~-xknown
information, But that's where the difference !:

Now, our exercise levels, we went higher
than the Bgard's by guite a bit.é;::r first one

A

was higher than the Becard's 2 ink when

»

you're doing laboratory tes&indyy vou are looki:

at, say, a six-minute exer s s+tint. You're

not measuring what the individuzl does over an

eight-hour shift. You really don't have any w:
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making that kind <¢f measurement. You're not
at all sure what vou'll find, in other words.

You can't really make that judgment.

Doctor, vou testad him at three different exercise

levels?

Sémetimes more and scometimes less.

Does any other laboratory arcund here do that?

wWell,

I don't knew about around here hut it's common
practice toc do multiple exercise levels,
particularly when yvou're using, what we call,
constant work levels, steady state levels.

It's a standard procedure to do muliiple level:

Dector, just a couple more guestions: The Beoard has

well,

testified on numercus cccasions that the
differences in testing can be accounted for

many times by the fact that when the Claimant

is being tested he has an uppemiregpiratory
P g

infection. UDe¢ ycu agree o & sagree with that

statement? WQL‘

I'm net sure that an upper respiratory infecti:

woeuld make a c¢hange but certainly if you had =

lower respiratory infecticn, a virile infectior
inside the. lung itself, you could certainly ce=x

an abnormal degree of impairment which would
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show up in yeur tests, I would acree with

that.

Let me ask you this guestion: If you were shown twc

sets of blood gas studies, and these are not
your laboratory but two other independent
laboratcries and you lock down 2t them ané veu
see one with a resting PO,, let's say, of 65
and the other one shows a resting PO, ©f 70,

whiich would you accept as being valid yoursel?

Boeth ¢f these. Sixty-five and 70--if one were 65

not
and the cther were 75 cr 80, I still woculd/he

able to say, "This one is correct and that cne

is net," because as I said, the neormal varia

ey

;
from minute te minute in resting bleod gases,

even normal, is guite marked,

Let me ask you this guesticon. I'm going to give yocu

well,

A

hypothetical. You're si%?;nc en the C.P, Boarx

e

A
and you know that 73 f%}the standard, You're
presented two bloég: as studies, cne 73 andé

cne 70, Are you geoing t¢ award the man disg-

ability predicated on the 70 or say that he
. the

doesn't have an impairment and ge.along with/7

I'm coeing te say that he cbvicusly had a POZ

ranging from 65 te 7C. If it gats up to 70 at
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times--I'm hesitant to even estimate the
degree of impairment con the basis of the
resting blocd gases because they vary so much
and then they may not at all reflect what
happens during exercise, I weuld say yeou
would prchably--sure, yeu would go wiéﬁ the 70
if yeou were cdealing with comparable barcome:ri

pressures.

Seventy over the 757

Ne,

No,

Oh,

ne, 65 to 70.

I gave you 70 and 73, 75 being normal for the

Beard.

in 702 Well, again my answer would be the same.

You could simply say that that much variation--

Hisg range then would ke up tec 80, right?

Oh, yveah, you could expect that much change there an:

so even--you certainly = ué&ipt consider that
that sheowed much 4§ g%& nt 1if he were even 7¢
or=-=in other words, £ it were cnly 70 instead
of 75, you'ra not talking about very much
change there, you see, This is one cf the
reasons that us;ng the A-2 gradient, it tendés
to circumvent scme of those problems of
ventilation since that is relatively more
GENERAL REPORTERS

2029 Kanawha DBoulevard, East
Charlesion. West Virginia 25311

- 44 4aan




Dr, Rasmussen = Crcss . 28
constant than'the actual level cf POy and PCO,
because that takes into aceccunt the difference
in elevazicn; A-a gradiaent.

G Again--do'you knecw how much reliance the Board
places on the A-z gradient?

A Not wvery much.

Q Again you have a difference in medical opinicn, I

take 1t, is that correct?

A Yes.

Q Is this commen among the medical community, thas
vou all weould argue over tials point?

A Net for the mest part.-

Q Do you feel that the majo;ity suppo#t vyou or the
Board?

2 I would feel that the majority would support my
view that the A-a gradient is a more reliable
number to lock at than the actual value cé
PO,. 24

Q One last guesticn and I'll { & believe it's
true that a reduced cardawac function can lead
to abnormal blcod gases by virtue of its
effect on the lung function?

A Cardiac cutput, ves.

Q Can this give us a variance from time to time bécauSe
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Rasmussen - Cross | 27
a perscn might have a hezrt condition that
flares up on them?

well, I cannct answer that as an expert in terms of

e
h

cardiac cutput except that I would say that
you had an untreated cardiac conditicon with a
reduced cardiac output and you were able to
treat it anéd impreove cardiac function, that
conceivably could be the case, 3But I don't
believe vyou're going tc find variation from
time to time in an individual unless you arce
treating that patient or unless he does have,
say, an acute myacarditis cr some other acute
cardiac diséase. I will say that there is
nothing to suggest Eardiac impairment cn thae
basis of the fazct that this man's heart razse

increases. Certain drugs, For example, can
]

reduce cardiac output. ‘%xémple, Inderal
does that but that &&¥ fat primarily by
reducing heart rate a;a this is not the case
in this particular individual,.

PARTAIN: I den't have any further gquestions.,

REDIRECT EXAMINATION

BY MR. LEACH:

Q

Dr. Rasmussen, d¢ you kxncw if the Department of

GENERAL REPORTERS
2020 Kanawha Boulevard, East
Charlesion, Wesl Virpinia 25311
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Rasmussean - Redi;gpt 28
Labor uses the‘A-a gradient in determining
impairments?

They den't use the A-a gradient as such but they
have the eguivalent of that A-a gradient in
terms of the sliding scale between PC, and
PCO4. In other words, that makss a difference,

I'll get back t¢ that point in just a second. What
about the Healéh, Eéucaticn anéd Welfare,
Sceilal Security Administraction?

wWell, the Social Security Administration uses
primarily bloed gas values although they are
alsc cognizant of their relative A-a gradient
in this.

Anéd the AMA's Physician Guide for de tegnmination of

W ‘v&_/

Ay
.

imgairment, doces that use{k%;%& gradient?

No, they don't talk about A-a Sdient. They don't

talk akout POZs' They talk about saturaticn,

I've sean Dr, Budingten t£alk about Class I,

Class 2, Class 3 impairment based on his A-2
gradient, Do you know where he--

®

I've tried tc £ind that and I can't f£find it, I thi

-

that Dr., Wright & Cansler in an article in 1¢6¢

|

talked about the A-za gradient and an: A-a
of, :
gradient/ say,over 30 in their mind is

GENERAL REPORTERS
2020 Kanawha Boulevard. East
Charleston, West VYirginia 25311
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Dr. Rasmussen - Redirect 2¢
considered to be moderate impairment.

Q New, you talked abcocut the relationship of tha PCO,
anéd the PO, and.as I understand it, it's your
testimony that you cannot compare PO, from
differant test dates witheout also making a

. comparison cf the PCO,.?
. by ;u‘ -
Lo R R :

)X f*Thaﬁ’g correck.

Q Ané'thére's an inverse relationship between +he
PC02 and the Poz;as the PCO2 drops, the PC,
goes up?

That's correct,

Is that a one millimetsr to one n;ll:;qter ratio?

Essentially, ves.

And that 1s the standard na4§£ﬁ%f§:en adopted by

8] b Lo b

the Department ¢f Labker ’n determining what
PO, will ke the cutoff point for total dis-
ability?

A That's right, The same is true cf the Social Securit
disability program.

MR, LZACH: Okay, thank you? Doctor,

MR, PARTAIN: I have nothing further,

(Witness stands aside.)

MR. LEACE: The gclaim should be continued to the 0.2,

Bocard for consideration &f the Doctor's

GENERAL REPORTERS
2020 Kanawha Boulevard, East
Charleston. West Virginia 25311
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testimeny.

PARTAIN: I agree,

MR.

(=]

=: The c¢claim

i

|

EXAMINZIR FRAG

Beard.

I, Sybil J., Martin, Qo hereby certify that the

=

is a true and accurate transcript of

ceedings heard in the aforementicned
caption heregtf.

set forth in +the

Repcrter

GENERAL REPORTERS
2020 Kanuwha Doulevard, Faal
Charlesion, Weat Yirginia 25311

244.48482

igs continued to the 0O.P.

feregoing
all pro=-

claim as




The Eoncrabkle Mary Martha Merrits,
West Virginia Workers' Compensation Commissioner
601 Morrig Street
Charleston, West Virginia 253C1
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RZ: Workers' Compensation Fund
Leg, Rule, 23-1
Series 1, Sec. 20.8.

Section 20.8. Standards for Mediczal Examination.

The proposed legislative rules, as described, are basically medically
sound and based on reasonably established medical criteria. B2 few ex-
ceotions should be raised:

Under III, p.4.

1. It should not be mandatory that the subject perform the M.V.V.
in she sitting position. In mest cases, the patient should per-
form the fSull spirometric study in the standing position and an
unnecessary variability should not be introduced into the study
i.e, different vositions.

2. Arterial blood gas studies. p.5.

1. A & H: There is no negessity te give a local anaesthetic
for single arterial puncture in most instances. It is fre-
guently not necesgsary to give a local anaessthestic even for
the introduction of a canula or catheter. The gauge of the
needle 1s not critical ner it is critical that a plastic in-
dwelling catheter be used - a metal canula, such as a Riley
Needle, is egually satisfactory.

G: This should read "All blood samples must be iced QB analyzed
immediately (in less than ten minutes)".

I: There is no scientific reason why a zicycle ergometer

is preferable to a2 treadmill for exercise studies or wice
versa.

COMMENT ;

Arterial blood gas analysis has inherent problems in being nenspecific,
invasive, lacking in sensivity, and influenced by body positien, hyper-
ventilation, Obesity, others ¢complication and associated medical conditions
such as cardio-vascular disease, intercurrent respiratory disease such
as asthma or pneumonia, etc. Subjects with normal lungs may have a
dcerease in pal2, and falls of between 10 to 30 mmHg in the P02 are
commen when an ¢bese subject assumes the supine position. In addition,
as outlined, correcition factors for altitude should (must) be applied
to predicted p02 values, since normal values in high altitude cities
differ significantly from values at se2a level, Age also has a profound

ffect on Pall - sse Fig. 3-22 attached. Heavy cigarette smoking Jjust
prior to an arterial blood gas study may lower the p2 wvalue.

Exercise testing is an important physologic tool. EHowever, it is seldom
necessary to perform these tests in determining impalirment in occupationally
related pulmonary dissase as such can be effected by simpler means.

urther, exercise impairment has many ¢ausas other than pulmeonary impair-
ment. Exercise testing 1s best reserved for those c¢laimants whose lung
functicn is berdearline,



RE: Werkers' Compensation fund
Leg. Rule, 23~1.
Scries 1, Sec., 20.8.

Contd. - - - .
Page 2

The exercise approach can pe helpful in distinguishing pulmonary from
cardiac impairment, and in apperticning the relative contributions te
overall Impairment when both pulmonary and heart disease are present

in the same subiect. When the cardiac output fails to incresase commen-
surately with the increased workload, the pulse rate rises inappropriately
and becomes maximal at a lower than expected worklcad. By contrast, T
sublects with lung disease are limited by ventilation, so that with
exercise their heart rate deoes not apprcach the predicted range and

their limitaticn occurs as a result of an inability to increase ventilation
tO an appropriate level,

The detection of impairment should be done in a simple and as noninvasive
fashicn as possible, using simple and objective tests. In deciding

who is disabled, what is important is not the percentage loss of fune-
ticn but the residual capacity or function, since this determires work
capacity. .

Overall, the recommendations are medically scund and are based on rea-
sonable scientific evidence when all parameters of the various causes

cf impairment are properly considered and assessed. I have had many
patients over the years whe have had significantly greater respiratory
impairment than herein provided as indicating impairment and who carried
out successfully heavy manual labor. Many cardiac patients with p02
values significantly below 70 munHg successfully perform manual labor.

As previously indicated arterial blood gas results must be correacted .
for altitude and for age. The correcticon facters as proposed for altitude
are appropriate. Correciion factors for age should be added.

The p02 does vary within limits to changes in the pC02 and adjustments
should be made to consider these physiocologic effects. Significant
hyperventilation in a normal person will cause an increase in the p02
and significant hypoventilation will cause a decrease in tke p02. In
mest cases, mild hyperventilation (pC02 35-30 mmHEg) dces not produce
significant effects. -

Ventilation studies {(spirometry} to be valid must show maximal effar-
and reproducibility, among other criteria, to be wvalid. Where a study
is technically invalid because of lack of effort and/or reproducibility
and yet the obtained values are iormal, then the study can be taken




RE: Workers' Compansaticn Fund
Legz. Rule, 23-1L.
Series 1, Sec. 20.82,.

Contd.
Faga 3

to indicate normal function without evidence of impairment. Wherein
a strdy is invalid anéd shows, abnormally low functioen, the results must

<

be disrsgarded.

ceveve resgiratory impairment from any cause may interfere with a patients!
ability to perform adequa ely because ¢f savere wezkness, excessive
fatigucability, emotional upset or parcxysmal coughing. Fartunately,

this is scmewhat rare.
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;jovernor Anerican College of Chest Physicians
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Table 5-3. RATING OF VARIOUS RESPIRATORY YUNCTION TESTS
Peak Lung Yolumes Bleod
Criscria ¥YC FEV, ¥inn Flaw FEF o ¥EF. TLC and RV cy Do, Gaset  (A-20.
Acceptabilivy - + &+ PR + &3 SEE A + * * - + T - - -
Simpitcuy P -+ - + + + PN - - - - - - -
Oljectivity + - + - - - - - - + + + - + -+ -
Repruoducituliny + -+ + + + -- - - -- - = - - - - 3
Accuracy -+ + o+ % r = = = - + + - -
Setimtivity - - + + - ' = + - - - - - - _ 4 -
Speafiy + & + - - - - - - - - = -— ~
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22! WASHINGTON STREET

ROSS MARUKA FAIRMONT, W. VA 26E5E54-2/65 TELEPHONE 3S83-24&82
_ So e mEmmees o mm s o eemnn o B AREA CODE 304

&. PATRICK CARRICK

= T June 21, 1985

Mary Martha Merritt, Commissioner
Workers' Compensaticn Fund

601 Morris Street

Charleston, WV 25305

Re: Proposed Legislative Rules
for 0.P. Claims

Dear Commissionsr Merritt:

Time has not allowed me to prepare detailed written
comments to vour proposed legislative rules for cccupational
pneumcconiosis claims. However, I do wish tc make some general
observations for your consideration.

It is well established that our Workers' Compensaticn
Act is remedizl in nature and must be liberally construed to
the btenefit of claimants. It follows that any attempt to promulgate
rules to implement this Act must also be guided by the same
liberal purpecse. It is therefore unfathomable that your proposed
rulss would be more strict and conservative than either the
United States Department of Laber Regulations for implementing
the Federal Rlack Lung Program or the 3ocial Security DiSability
Program as it relates to assessment of cardiopulmonary impairment.
Specifically, I invite you to compare the values which must
be achieved through pulmonary functicn tests or blood-gas studies
to establish total disability in the federal programs with the
comparative permanent partial disability award which would result
from applying the subjéct proposed rules to the same test results.

Additionally, the degree of correction proposed to
account for the effect of elevation on blood-gases is also unnacceptab_
Granted, some adjustment at significantly high altitudes is
appropriate. I again invite you to compare your proposed correction
formula with that used in federal programs. Certainly there -
is no rationzl basis for.the degree of correcticn you propose. S
Rather, your proposed correction for elevation appears to be
a poorly concealed effort to diminish the efficacy of test results
from certain excellent laboratories in whom substantial populatlons
of miners place their reliance and trust.




Mary Martha Merritt, Commissioner 2 June 21, 1885
Workers' Compensation Fund

601 Morris Street

Charleston, WV 25305

I suppoTt the effort to establish basic quality standards
to guide you in adjudicating claims. I would however caution
vou to consider whether vour proposed rules are so far removed
from the remedial purpose of the Act as to ultimately fail the
inevitable test of Court scrutiny.

Very truly yours0

. Patrlck Carrick

CPC/vr o
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BY
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JUNE 21, 1985
MORGANTOWN, WEST VIRGINIA

WILBUR €. YAHNKE
DIRECTOR
COMPENSATION SERVICES
WEST VIRGINIA AFL-CIO




My NAME 1s WILBUR YAMNKE. [ AM DIRECTOR 0F THE WEST
VIrgINIA LABOR FeDeraTiON, AFL-CI0’s CoMPENSATION SERVICES PROGRAM,
AS WELL AS AN IMPAIRED WORKER., THE AFL-CI0 REPRESENTS MORE THAN
60,000 MEMBERS AND THEIR FAMILIES, IN MATTERS RELATING TC WORKERS
COMPENSATION BENEFITS, FROM APPLICATION FOR, TO LEGAL REPRESENTATICN
THROUGH THE OFFICE OF OUR GENERAL COUNSEL.

As DIRECTOR OF THAT PROGRAM, [ WISH TO SPEAK TO YOU ON
BEHALF OF THOSE THOUSANDS OF PERSONS WHO HAVE NO VOICE IN THESE
PROCEEDINGS,

INITIALLY, [ WOULD LIKE TO STATE THAT STANDARDIZATION
OF TESTING IS THE PROPER POSITION FOR THE COMMISSIONER TO TAKE AND
MUCH APPRECIATED, SINCE IT WILL ALLOW CLINICIANS AROUND THE STATE
TO BE ASSURED THAT THEIR FINDINGS ARE “IN LINE” WITH THE 0. P,
BOARD’S TESTING PROCEDURES.

UNFORTUNATELY, THIS COMMENTATOR HAS NO SCIENTIFIC OR
MEDICAL BACKGROUND ON WHICH TO MAKE PROPER VALUE ASSESSMENTS OF MANY
OF THE PROPOSED RULES AND MUST RELY ON MEDICAL CONSULTATION, FROM
THIS PERSPECTIVE, | WILL ADDRESS THE AGENDA:

VENT
SECTION IT ~ ManpaTory Mose Crip Use:
WHILE THE VARIETY OF TESTING RULES PROPOSED GENERALLY
COMPLIES WITH THAT OF THE AMERICAN THORACIC SOCIETY, THERE EXISTS A
DEVIATION ON THOSE STANDARDS INASMUCH AS ATS RECOMMENDS NOSE-CLIP
USE, BUT DOES NCT REQUIRE IT,




RECOMMENDATION: ADOPTION OF ATS STANDARDS WHERE THEY
DIFFER FROM PROPCSED RULES.
SEcTion [Pl - MaxiMuM VOLUNTARY VENTILATION
DISCUSSION WITH SEVERAL DOCTORS WITH CONSIDERABLE EXPERTISE
IN PULMONARY MEDICINE INDICATES THAT THIS TEST HAS LITTLE VALUE, IS
CUMBERSOME, WORKS A HARDSHIP ON THE SEVERELY DISABLED AND SHOULD BE
MADE CPTIONAL, IF NOT ELIMINATED,
RECOMMENDATION:
A, PerMmIT THE VY TO BE OPTICONAL; IF NOT, PERMIT
THE TEST TO BE DONE IN THE SITTING POSITION
PURSUANT TO RULE 718,103 - U.S. DEPARTMENT ©F
LABOR.

ARTERIAL Bloop GAS STURIES

SECTION £ - DIRECT PUNCTURE SHOULD BE OPTICNAL, AS AN
ALTERNATIVE, A CATHETER MAY BE USED,

SECTION G - THIS SECTION SHOULD READ; “ALL BLOOD GAS
SAMPLES SHOULD BE ANALYZED IMMEDIATELY OR
ICED.” THERE IS NO NEED TO ICE THE SAMPLE

IF ANALYZED JMMEDIATELY,

SEcTION | |

As PREVIOUSLY INDICATED, MY EXPERTISE IS LIMITED AND, IN
THIS PARTICULAR AREA, NON-EXISTANT, | WOULD URGE THAT VERY SERIOUS
CONSIDERATION BE GIVEN TO THE ORJECTIONS AND RECOMMENDATIONS OF
DR, DONALD L. RUSMUSSEN OF BECKLEY, REGARDING METHODOLOGY, [N
ADDITION, [ WOULD ESPECIALLY URGE THE FUND TO ADCPT ITS OWN CERTIFICATIC!
PROGRAM FOR CLINICIANS AND LABORATCRIES RELATIVE TO PROFICIENCY IN
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BLOOD GAS STUDIES, Aé RECOMMEND&D gy DR, RASHUSSEN.

FURTHER, THERE 1S CONSIDERABLE OBJECTION TO THE PROPOSED
RULE FOR ALTITUDE CORRECTION, SINCE THE PRCOPOSED RULE IS CONSIDERABLY
MORE STRINGENT THAN THAT WHICH IS APPLIED BY THE SOCIAL SECURITY

PR

ADMINISTRATION OR THE FeDErRAL BLAack LUNG PROGRAM. ALL INDICATIONS
ARE THAT THE ADJUSTMENTS sHoulLD BE 1.67 mMMHe pEr 100C FeeT or 1 MMHG
pER 600 FeeT. | RECCMMEND THAT VALUE BE ADOPTED.

TABLE OF IMPATRMEMT OF PULMOHARY FUNCTIONS

ON THIS SUBJECT, MY INITIAL COMMENT RELATIVE TO THIS

SECTION IS THE WORD "INDICATOR"., WHILE IT MAY BE AN INDICATOR TO

- THE 0,P, BoARD, IN REALITY, THE 0.P, BOARD’S RECOMMENDATICN BECAME
GOSPEL INTERNALLY AND THEIR FINDINGS TRANSLATES TO AN AWARD OF
DISARILITY AND THAT TRANSLATES TO A GRAVE DISSERVICE TO WORKING
WEST VIRGINIANS, IF THE PROPOSED TABLE 1S FORMALLY ADOPTED; SINCE |
SUSPECT, IT HAS ALREADY BEEN IMPLIMENTED, [ STRENUOUSLY OBJECT TO
THE ADOPTION OF THIS TABLE AND CITE THE PREVIOUS TESTIMONY OF
Dr. RasMUSSEN AND DR, GREGORY WAGNER AND THEIR RELIANCE ON THE
ADMINISTRATIVE RULES oF THE U, S. DEPARTMENT OF LABOR AND THE SOCIAL

SECURITY ADMINISTRATION,
IN ADDITION, | WOULD REMIND YOU THAT THE INTENT OF OUR

WorxkErs’ COMPENSATION STATUTE 1S REMEDIAL AND SHOULD BE COMPASSIONATE
WHEN CONSIDERING THE ISSUE OF IMPAIRMENT, BEING EVER MINDFUL OF NCT
ONLY THE MEDICAL ASPECTS OF DISABILITY, BUT ALSO AN INDIVIDUAL'S
ABILITY TO WORK, TO OBTAIN AND RETAIN EMPLOYMENT, AND TO THE QUALITY
OF LIFE, NOT JUST BEING ALIVE.

IN SUMMATION, [ WCULD REMIND YOU AND THE LEGISLATIVE



PAGE FOUR

RULE MAKING COMMITTEE, ALTHOUGH | DOUBT THE NECESSITY, OF HOW KEST
VIRGINIANS SUFFERED AT THE HANDS OF SOCIAL SECURITY IN THE EARLY PART
OF THIS DECADE, Now | MUST REPORT TO MY MEMBERSHIP THAT IT MAY BE
MORE DIFFICULT TO OBTAIN FAIRNESS FROM WEST VIRGINIA WORKERS'
COMPENSATION THAN SOCIAL SECURITY. [ WOULD URGE THAT SERIOUS
EVALUATION BE GIVEN TO MY OBJECTIONS, AND OTHERS, AND THAT YOUR
POSITION BE MODIFIED TO REFLECT A MORE HUMANE, COMPASSIONATE AND
REALISTIC POSITION,




BEFCRE THE COMMISSICNER OF TEE WORKERS' COMPENSATICN FUND

In Re:

Proposed Legislative Rules

S8tandards in Occupational Pneumoconicsis Claims
Leg. Rule, 23-1

Series I, Sec. 20.8

BXhbit 23

COMMENTS ON BEHALF OF

APPALACHIAN POWER COMPANY
BARBOUR COAL COMPANY
BRUCE MINING CCMPANY
CEDAR COAL COMPANY
CENTRAL APPALACHIAN COAL COMFANY
CENTURIAL PRODUCTS CORFORATION
: ) GRAFTON CCAL COMPANY
RKAISER ALUMINUM & CHEMICAL CORFORATION
SOUTHERN APPALACHIAN COAL COMPANY
SOUTHERN OHIQO COAL COMPANY
TYGART COAL COMPANY
WINDSOR POWER HOUSE COAL COMPANY

Joseph 8. Beeson
Brent D. Benjamin

RCBINSON & McCELWEE
6§00 RB&T Center

P, O, Box 1791
Charleston, WV 25326




COMMENTS CF APPALACHIAN POWER COMPANY, BARBOUR COAL
COMPANY, BRUCE MINING COMPANY, CEDAR COAL COMPANY,
CENTRAL APPALACEIAN COAL COMPANY, ENTURIATL PRODUCTS
CORPORATION, GRAFTON COAL COMPANY, KAISER ALUMINUM &
CHEMICAL CORBORATION, SOUTEERN APPALACHIAN COAL
COMPANY, SOUTHERN OHIOC COAL COMPANY, TYGART COAL
COMPANY, AND WINDSOR PCWER HOUSE CCAL COMPANY

June 21, 1985
Morgantown, West Virginia .

Pursuant te the notice filed in the cffice cf the Secretary

of State on May 14, 1985, Appalééhién_gbwer Company, Barbour Coalﬂ
Company, Bruc¢e Mining Cempany, Cedar Ceoal Cecmpany, Central
Appalachian Cocal Company, Cepturial_Products_;orporation, Grafton
Ccal Company, Kaiser Aluminum & Chemical Corpcration, Southern
Appalachian Coal Company, Scuthern phio Ccal Company, Tygart Coczl
Company, and Windsor Power House Coal Company, Jjointly file these
comments on the propesed legislative rules of the Workers!
Compensation Commissianer, Series I, Sec. 20.8. As employers in
West Virginia, these proposed legislative rules regarding stand-
ards for medical examinations in occupational pneumcconiocsis
¢laims ccould have a substantial impact on our business and on the
general business environment of West Virginia.

The proposed legislative rules regarding standards <for
medical examinations in occupational pneumcconiosis claims
represent a significant work effort. In reviewing these proposed
standards, we believe the Workers' Compensation Commissioner has
made great progress in resolving the problems identified by the

Supreme Court o©f Appeals in Javins, et al., v. State Workers'

Compensation Ccmmissiconer, No. 16156 (W. Va. June 27, 1984}, We




2agree that a fair and reasonable uniformity must exist in exami-
naticen and evaluation criterﬁa. We appreciate the cpportunity to
participate in the promulgation of the final standards to be
submitted to the Legislature and offer these comments in support

of the proposed standards.

Genearal Standards for Medical Examination

At page cone, the prevision at paragraph two permits the
Occupational Pneumoconicsis Board {(hereinafter, 0.P. Board) to
cbtain additional +testing where ventilatory function tests
performed in reasonably close proximity in time produce differing
but acceptable results. Due to the permanent and irreversible
nature ¢f the disease, the valid test producing the best results
shculd always be used. There is no significant dispute in the
medical professicn on this point. Attached as "Appendix A" is a
portion of a transcript of testimcny from Donald E. Rasmussen,
M.D., in which he acknowledges the wvalidity <¢f this position.

See also Tomashefski, "Compensation and Disability," The Selec~

tive and Comprehensive Testing of Adult Pulmeonary Function, p.

305, Futura Publishing Cc., 1983. Note also Dr. Rasmussen does
nct dispute the propesed approach iﬁ his comments £filed at the
public hearing in Beckley, West Virginia, on May 31, 1985. The
provision at page one of the proposed regulations for additional
testing will ensure that an additional measure of medical cer-
tainty is available in guestionable cases to determine the "true"
measure of a claimant's abilities, and goes further than the

medical prcfessicn would reguire.




There is no reason, however, to limit such an approach to

ventilatory studies. We agree that such a mechanism would also
be helpful with bloocd gas testing. As with ventilatory studies,

-

there appears to be no dispute but that the valid test producing
the best resulis should alwavs be used. This additional measure
of scientific certainty should thersfore be extended to blood gas

testing as is provided by paragraph three at pags one.

Ventilatory Function Studiles

The proposed rules concerning ventilateory function testing
requiring certain uniform procedures tc be followed are gquite
comprehensive and reguire little comment. The clear delineation
of the procedure to be followed in all such testing will permit
accurate compariscon of results between different examiners and
diffarent laboratories and thereby ensure that the true measure
cf a claimant's impairment is gauged., A claimant's disability
will be based on his "true" pulmonary impairment and not on which
laboratory tested him,

In the interest o¢f uniformity, we believe that in FEVl and
FVC testing, as in the MVV testing, the subject should be seated.
Bv standardizing the precise .way in which a subject is tested,
comparisons between laboratories will obviocusly be more accurate.-
Further, by standardizing the sitting position, the subject will
be more relaxed, helping to minimize problems with hyperventila-
tiocn. The provision at (II), on page three (3), that a noseclip
be used during FEVl and FVC testing is appropriate in testing.

Sckal, "Spirometry and Forced Flow Studies", The Selective and




Comprehensive Testing ¢f aAcdult Pulmonaxv Function, p. 36, Futura

Publishing Co., 1983, anéd Boushey and Dawson, "Spircmetry and

Flow=-Volume Curves," Pulmonar Function Testin Guidelines and
g

Controversies, p. 66, Grune & Stratton, Inc., 1984. The require-

ment at (G) on page Zour (4) of three satisfactory curves is well
supported by medical literature. The maximum variation of 7
percent is ceitainly guite liberal. The literature rescommends a
maximum variation of no mere than 5 percent. Sobol, supra, at p.
36; and Boushey and Dawson, supra, at pp. 67-68.

Finally, the results of wventilatory testing submitted from
any laborateory should specifically indicate the subject's age,
weight, height, sex, and race. Such characteristics are im-
portant 1in assessing the prediction facteors to be used in re-
viewing a subject's test results., See Harber et al., "Statis-
tical 'Biases' in Respirétcry Disability Determinations",

American Review o¢f Respiratory Disease, 128:3, pp. 413-418,

September, 1983; Morgan, "Clinical Significance of Pulmonary
Function Tests", Chest, 73:6, p. 714, June, 1879; and Clausen,

"pPrediction of Normal Values," Pulmonary Function Testing Guide-.

lines and Controversies, p. 50, Grune & Stratton, Inc., 1984,

Further, the source of such prediction factors should be iden-

tified on the submitted report.

Arterial Blocd Gas Studies

The proposad standards regarding arterial blood gas studies
beginning at page five, like the proposed standards for ventila-

tory studies, are quite comprehensive and form an excellent basis
p! : ' =) -




for ensuring comparability and uniformity of testing procedures.,
We do, however, have some concerns about the amount of exercising
required, 'as well as the form that such exercise takes.

At the ocutset, it sh&uld be noted that arterial blood gas
testing and exercise testing are useful only in certain cases.
Thomashefski, supra, at p. 308. Indeed, blood gas testing may be
unnecessarv in light of its cost versus 1ts utility. Morgan et

al., "Respiratory Disability in Coal Miners," J.A.M.A., 234:23,

pp. 2401-2404, June 20, 1980. However, the optional use of blood
gas testing is vet another example of the added measure of
sclentific certainty present in these proposed rules o ensure
that a claimant's "true" impairment is measured.

In selecting the means by which a subject is exercised, we
believe that the goals of unifermity and comparability of results

cannot be +too heavily emphasized. Therefore, one form of exer-

cise must be the norm. The use bf a bicycle ergoméﬁer as ﬁhe
norm in blocod gas testing is an excellent choice due to the
limitations inherent in the use of the common treadmill,
(Wasserman and Whipp, Exercise Physiology in Health and Disease,

American Review of Respiratory Disease, Vol. 112: 229—249,'1975.)

The amount of exercise performed at a given speed and and grade
on a treadmill will be greater for a heavy person than for a
normal person. An cbese perscon must support his weight and move
his "heavy" legs. {(Id., at p. 229}. In addition, there 1is no
accuracy problem with bicycle ergometry similar to that encoun-

tered with the use of a treadmill for individuals with longer

legs than normal. See Hansen, "Exercise Testing”, The Selective




and Comprehensive Testing of Adult Pulmonary Function, Futura

publishing Co., 1983. A bicycle has the added advantage that the
subject may stop the test immediately in the event an emergency
heal:th ceondition arises. See Hansen, supra, at p. 276. Cther
considerations include the cost of the machine, and the easier
job o©f blood withdrawal during exercise.  Id. Furthermore,
bicvcle ergometry aveoids other problems, such as a subject
supporting himself on the treadmill's handrails. (Wasserman and
Whipp, Exercise Physiology in Health and Disease, American Review
of Respiratory Disease, Vel. 112: 229-249, 1573.) The advantages
cf using a bicycle ergometer rather than a treadmill are substan-~
tial. To ensure uniformity, onlvy kicycle ergometers should be
used absent a physical incapacity of the subject as provided in
the propcsed standards.

Paragraph (G} at page six (6) cleérly éddresses the need to
have blocod samples analyzed guickly to avoid low Poz's. The
proposed rules should limit storage in ice to a maximum of 13 to
2 hecurs, Id&. at p. 242,

Regarding the amount o¢f exercise needed Iin Dblood gas
testing, the present rates of exercise which have been in use by
the 0.P. Bcard would appear to be a most fair measurement of
exercise. There are thosge, however, whe believe that heavy
exercise apprcaching the maximum a subject can endure 1s appro-
priate as an added level of exercise. Such testing is unneces-
sary in light of the work loads encountered in today's occupa-

tiocns, and, therefore, does little more than measure a subject's




phvsical conditicning, not his blcod gas abnormalities. Morgan,
supra, at p. 714,

Passmore (Physiological Review 35: 801, 18535) showed that
Scottish miners who reguired much more physical exerticn in
perforning their Jjeobs than do American miners today had oxygen
consumption ranging from & maximum of approximately 1.34 liters
per minute (or 5§ Mets) during heavy labor to a low of ,3 liters
per minute of oxygen consumption (or approximately 1,04 times the
metzbolic rate) at rest. At least one study (Harber, Tamimie,
and Emory, Estimatiocn of the Excition Regquirements of Ccal Mining
Wwork, Chest /85/2; p. 226-231, February, 1984} found mean exer-
tion levels of 3.3 Mets for American miners, eguivalent to that
estimated for '"moderate" work or a vecational activities such as
bowling. The present level of work performed by the 0.P. Bocard
of 75 Watts on a bicycle for an average-sized man would result in
approximately 5.5. times the resting metabolic rate, or 5.4 Mets.
Such current testing, therefore, goes beyond the mean exertion
reguirements fcund in American coal mining.

The level of 120 watts possikle as an optional additional
exercise level at page six (6) o©f the propesed standards also
goes well beyond the mean exertion recuirements found in West -
Virginia coal mines, Such an additional level will certainly
give a claimant the benefit of the doubt in pulmonary impairment
assessmehts, and should also address the concerns cf those who
advocatre exercise levels higher than those which have been used
in the past. We agrse that the proposed regulaticns should

strictly limit the levels of exercise to 75 watts and 120 watts

~1
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in light of the need to have comparable test results from labora-
tory to laboratorv. To permit testing at other levels would
destroy this comparability and in so doing destroy the uniformity
and predictability sought by these proposed regulations. In
light of the realistic oxygen consumption rates of the occupaticn
affected by these proposed regulations, anvthing in excess.¢f 120
watts would certainly be a measure of something other +than
pulmonary function,

Concerning the length o0f the exercise pericd at page six,
we agree with the proposed regulations requiriﬁg five minutes of
testing at a steady state. We recognize that according to some
authorities, this period is too long. Eansen, supra, at page
267. However, some fixed time limit 1is neceséary to bermit
adeguate comparigén of test :ésﬁlfs from labbratéry tc labora-
tory. The only alternative would be incremental exercise test-
ing. While incremental testing is in many respects comparable to
steady state testing, such incremental +esting reguires sophis-
ticated instruments for rapid analysis (often breath by breaih).

A primary purpose of these propesed regulations i1is to
permit easy and accurate comparisons to be made between labora-
tories. We seriously doubt <that all, or even most, of the
labcratories in West Virginia are equipped for such incremental
testing. Thus, in light ¢f the stated purpose ¢f these proposed
regulations, only steady state testin should ke used. The
alternative would regquire workers to seek out those laboratories
eguipped £for incremental studies, and would be detrimental to .

those laboratories not sc equipped.
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IMPATIRMENT DETERMINATION

The only truly correct method of determining what is a
normal test result for a given site is for each laboratoryv to
undertake extensive pulmonary function and bleood gases testing on
a sufficlent number of "normal" subjects of all ages, heights,
sexes, races. Cbviocusly, this 1s neither practical nor real-
istic. Therefore, Wesf Virginia laboratories rely on test
results performed elsewhere in the United States. In order to
utilize accurate results, such uniform studies must be tailored
to the individual specifications of the labeoratory that is being
used. Sobol, supra, at p. 50. An example of such correction is

pressure and temperature at the test site, Bickerman, "Lung

Volumes, Capacities, and Thoracic Volumes," The Sslective and

Comprehensive Testing of adult Pulmonary Functions, p. 7, Futura

Publishing Co., 1983.

The concept of altitudinal adjustments Iin arterial »lood
gas studies is an excellent and necessary method by which to
standardize results cbtained at different laboratories around
West Virginia,. The variation caused by altitudinal differences
is widely reccgnized by pulmonary physicians., Note the excerpt
from the deposition of Dr. Rasmussen attached as "Appendix C".
See alsc Epler et al., "Determinaticn o¢f Severe Impairment

{(Disability) in Interstitial Lung Disease," American Review of

Respiratory Disease, 121:6536, 1880; and the American Thoracic

Society's Guide to Impairment Evaluation (reprinted at American

Review of Respiratory Disease, 126:5, p. 949, November, 1982),.




For example, medical experts would agree that the results ob-

-

tained at Harpers Ferry and those obtained at Bluefield £for the
same individual would be different.

The proposed regulations reasonakly incorperate such a
difference, Yet, for purposes ¢f these standards, Dr. Rasmussen
and other commentatcrs on the regulations would effectively
ignore such altitudinal differences for the majority of West
Virginia. We urge the retention c¢f the provision in the proposed
standards for altitudinal differences. These provisions reflect

realistic values which permit uniformity and will not result in a

fiight of claimants to Bluefield or Beckley for testing, and
requests by empleoyers for +testing at EHEarpers Ferry. Such a
scenarioc would effectively destroy the standardizing purpose of
these proposed regulations. The use of Charleston as a standard
is appropriate in that all examinations by the 0.P. Board are
conducted there.

We are somewhat surprised at many o©f Dr. Rasmussen's
comments tc these proposed standards. Attached as "Appendix B"
are relevant portions of Dr. Rasmussen's testimony in a Workers'
Compensaticn case presently in litigaticn., ©Note Dr. Rasmussen’'s
clear testimecny at page 135, that there is a definite altitudinal
difference betweer Charleston and Beckley. To this difference,

Dr. Rasmussen assigns a value of 10 mm. of mercury at page 13,

precisely that preovided for in the proposed standards. Dr.

Rasmussen further testified that the Department of Labor altitude
breakdeown was "... primarily done as a matter of convenience more

than a matter cf absclute medical difference of opinion." (Tr.




02/17/83, <Claim No. 79-101957 0.P., p. 21.) Dr. Rasmussen

himself indicated that "... there 1is gquite a bit of discrepancy
bétween, for example, sea level and 3,000 feet."® {Id.) In light
of such testimonv, we believe that many guestions are raised
regarding Dr. Rasmugsen's comments rendered at Beckleyv cn May 31,
1385, Dr. Rasmussen's testimony certainly speaks for itself,

We note with interest and concern the absence of any
adjustment for age in P02 and DLCO testing. Multiple studies
have documented.the efféct. At page ten cof "Appendix B" is a
portion of &  transcript <£from Dr. Rasmussen, in which he
acknowledges the wvalidity of this aging effect. Wagner, infra,
at p. 178, indicates that in determining the normalcy of blood
gas testing, the steady age~related fall in normal P02 must first
be taken into account. See alsc Clausen supra, at p. 51. This

holds +true alsoc for DLCC studies. Wagner, "Expired Gas

Measurements", The Selective and Comprehensive Testing of Adult

Pulmenary Function, Futura Publishing Co., p. 168, 1983, In

ligcht ¢£f the clear medical support =for the use of an age
adjustment in P02 and DLCO testing, we believe that a formula
should be considered %o take intc account this effect. While 73
mm. of mercury may be normal for a 53 year old subject in
Charleston; it may not be accurate for a 68 year old subject in
Becklev,

It shoulé also be pointed out that the reguirement at
paragraph (II) on page seven that the subject breathe room air

during arterial blood gas testing is fully supported by medical

|-
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literature. Tnomashefski, supra, at p. 308; American Thoracic
Society Standards, supra, at p. 949,

The degree of impairment associated with a2 given result
will, by its nature, be & source oI controversy. We note that a
study c<¢ited by Dr. Rasmussen in his comments (Miller and Paez,
Practice of Medig¢ine, Vol., II, chapter 37, Harper & Row, 1917%)
advocates a finding cf severe impairment for a P02 of 55 mm Hg at
sea level. The Commissioner's proposed regulations would associ-

ate total disability for a PO, result of 30 mm Hg at 600 feet

above sea level. The standards in the proposed regulaticons are

thus comparable to, and in our opinion, exceed, such recommenda-
tions.

The values in the proposed regulations alsoc meet or exceed
many of those found in literature on the topic of pulmonary
impairment. Tomashefski {supra, at p. 307) eguates an FEV1 value
of 40% to severe impairment, Such a figure equals total impair-
ment under the propoged standards. Bickerman (supra, at p. 19)
indicates a normal FVC of 75%. Under the proposed standards,
such a percentage equates to a 15% permanent partial impairment.
The preopesed standards therefore, go bkeyvond that which would be
suggested by such medical authorities.

The purpeose o©f these proposed regulaticns 3is to fairly

compensate partially and totally impaired subjects. Signi-

ficantly, this is not true with the Social Security Administra-
tieon or the Department of Labecr. Such agencies utilize a differ-
ent approach geared to a different result - inveking a presump-

tion of permanent total disability. We submit that applying




S,

artial disability
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Federal standards for total disability to a
hased system i1s comparing apples and oranges.

We believe‘that fhe-final‘paragraph of the proposed regula-
t“ions at page eight, in leaving open the inguiry to other medi-
cally accepiable tests or procedures, is an additional example of
the flexikility inherent in these standards to ensure that a
subject's "true" impairment 1s determined. We do, however,
gquesticn the utility of the A—a02 gradient calculations where
full blood gas studies have bLkeen obtained. We believe that
directly measurad results are much more helpful in assessing
pulmonary impairment than those which are calculated or derived
from the measured variables. Such derived variakles do not add
any additiocnal information that is not available from careful
examination of the measured variables. Further, it is apparent
that the a-20, gradient is directly affected by the subject’s
age, smoking history and testin§ positioh (greater if subject is
supine).l (Begin'and Renéetti, Ai?eoléf-arﬁerial'Ox}gen Pressure

Gradient; Respiratory Care, May, 1977; Vol. 22, No. 5.}

CONCLUSTION

Cur . companies appreciate the opportunity to comment on these
preposed standards, The proposaed regulations are for the most
part excellent in their coverage. Their apprcach will help to
ensure that West Virginia will have a uniform system with pre&ic—
table results and comparable testing procedures, We, therefore,
respectfully urge the adoption of these proposed regulations with

the appropriate revisicons we have delineated.

[
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Claimant,

vs, Claic XNo, 79-72829%

WEST VIRGINIA DEPARTMONT OF MINES
and SCUTEEBRN APPALACHIAN COAL
COMPANY,

Emﬁloyers.
Transcripf of proceedings had or testimony aéduced 2t a

hearing held at the Workers' Compensation Field
Offica, Beckley, 'Raleigh County, West Virginia,

on the 8th day December, 1983, pursuant to noctice

duly given by the Ceommissioner to all interestad

parties,

BERCORE : PAT FRAGILE, 7Trial Examiner,

APPEARANCES : EDWARD ATRINS, Attorney at lLaw,
Charleston Natlional Plaza,
Charleston, West Virginia,
counsel for the Claimant,.

JOSEPH BEESON, Attorney at Law,
P, O, Box 1781, Charlesten,
West Virginia, cocunsel for the
Employer. | ST N
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2020 Kanzwha Boulevard, East
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. Dr.

= ‘ﬁ;a

RasmusSsan = Cross ' B ‘ . 8

quite adequata. - I've eaven got the print out of

the three best sgirametries thera and, actually,

they agree within 5 pezcent of the ?VC and thae

‘.\‘

FEVal and they uctually meet tﬁe American Tho-
racic Society’s standards and Department of

Labor standards for adequacy so, actually, it's

really a2 perfectly goeod FVC,
Is S’percent the figure generally used within the range
they'shculd generally agrea?
The beét two of three spiro-

Yes, o be acceptable,

metries, 80 far as the American Thoracic Society

is concernade<-the best two of three FVCs should
be within 5 percent,

The Labor Department requires the best two

of three FEV-18 to agree within 5 percent and
these agree well within that range on both of
the values,
would you agree a3 a general principle, Doctor, that
where spirosmetry is concerned, that given re=
producible results thae test that would be moat
significant would be the one shawing the best

results?

Yes,

And in this case, I gather that the O.,P. Board's

GENERAL REPORTERS
2020 Xanawha Boulevard, East

—_ L) SOV [ T aetr Vicaiwmia =471
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LCT E. TACKETT,
Claimant,

Claim WNo. 79-101937 Q.P,
DLE: £6-5-79%

vs.

BUFFALO MINING CCMPANY,
Employer.

Transcript of proceedings had or test%mony adduced at a
' hearing held at the Raleigh County Bank Build
in Beckley, Raleigh County, West Virginia, on

the 17th day of February, 1983, pursuant to

nctice duly given by the Commissioner%to all

<

APPZARANCES: TIMOTHY G. LEACH, Attorney at Law,
uMwa, P.O, Beox 1313,
Charleston, West Virginia,
counsel for the Claimant.

interested parties.

BEFCRE: PAT ¢, FRAGILE, Trial Examiner

GEORGE PARTAIN, Attorney at Law,
Valentine, Wilseon & Partain,
National.Bank Building,

Logan, West Virginia,

counsel for the Employer,
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Claimant's Witness Direct
Dxr. Denald L, Rasmussen 3
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Dr., Hasmussen - {Crecss Lo
Q Well, I'm assuming “hat the PCO5; is normal, let's
~ - . B
say, there¥*s nc faceor inveolved,

A All right,

Q Do you accept 75 as being normal?

A
S S In my
laberatory, 73 would ke generally nermal for
anybedy 25 or 40 or over with a PCO, ef 40.
I £think in Charlestcn with a PCO2 cf 40, a PO.
©¢f 73 is pro>zably below what I would anticipa:

{ il L3 -

. the actual normal to be because of the
difference in elevation and if you're dealing
with a young man, I weuld sav that would be
abnormal, P

-~ “’.},..\.’;
Q Deocter, how would you account for e Idrge
»

difference betwesn your vaﬂ%@éﬁ?cu gct on .
Februwary 21, 1974, at exe§é$;e ¢f 64 and the
value that you got in 1981 of 74.which is tan
points? How would you account for that?

A Well, cur level was 70.

Q No, I'm talking about--dcesn't this one correspcnd
with this cne? '

A No. Why should it do so?

2 Isn't that the same level ¢of exercise?

GENERAL REPORTERS
2020 Kanawha Boulevard, East
Charleston, Weat Virginia 23311
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Dr, Rasmussen - Cross 13

4

the '81 study becausc ths PCO5, was increased
~ -

by 3. Wel¢: they're actually egual, The PCO.
was incrzasad--no, there was actually a
difference. The PCO, was increased to 37 and
the P02 was only 66, so that actually theyfre
really comparable,

Q Let me ask yocu this gquestion: I'm showing you the
test that was decne at CAMC on February 13,
1981, andé you have in front ¢©f you the cne

performed at vyour laboratcry on April 24,

1881, Would you say that there's a sharp

difference between those two reports?

Q There's 13 points difference the %§?§§2rECt' from

A Well, here again you've gokt-~let ma see. I've got

66 to 797

to get my arithmetic straight here. Actually

there's not all that much difference. If you

had a comparable PCOZ—-if this PCO2 in

Charleston were 37 at the same level of gas

exchange, then this would ke 75 which would b
GCENERAL RLEPORTLCRS

2020 Kaonawha Boulevard., East
Charleston, Wesl Virginiz 25311




Dr.

<

A

Rasnmussen = Cross T3

Seo, Deoctor, I take it there is a philosophical
difference hetween vou andéd the Board as =c¢
how to ¢calculate these things and what thevy

mean, 1is that correct?

-

Wall, I would not necessarily thinkx 1t would be a
shilesorhical difference. I =<nink again, as

said, that first level of exercise of ours is

normal and so is theirs. The iifference,

-
rn
th
1]
)]
{1
0
0
b}
.t
n

think=--I think the philosecphical &

.

n the amount ©Of exercisae that we fesl is

|

adeguate.

That would be a philosephical difference, wouldn'«

it?.
No, that is not philosophical, that's physical.
Mavbe the language I'm using is different from ycur:
but you believe certain things should be dcone

from a medical standpoint and they don't acce:

GENERAL REPORTERS
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Rasmussen - Cross 243

=

those as being medical facts, is that corrace”
Py
You disagree on those points, right?
Yes.
I don't want to belabor this point, but vou have

cited the Board the authorities that suppor:s

vour beliafs at any point in <he vas=?

I don't know that I actually have. They're basical:
commen informaticon in anvy textbceok in terms o
barometric pressure and what-have-you. Thacz
is=--

" I notice in the Federal Standard thev have
differences but tchey seem to ke a brecader
range than yocu're giving us here today, am I

correct on that? They have three sets of

Standards?

"SRR PR A

AT RNy -

SRR TS AR A A g T e 5

They supperted that though'witQ/%§§

didn't they, before they c% that?

©f testimony,

Oh, ves.

And yvou testified befgore them?

I didn't testify specifically on that particular
point.

But they tock a lot of testimony before they came u.

GENERAL REPORTERS
2020 Kanawha DBoulevard, East
Charleston, Weat Virginia 25311
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with those three things?

A Oonr, ves. plan

Q And‘they don't break them dewn, like I say, between
24 and 1,0007

A Well, they cculd if they really wanted to.

Q

A

Q There's a diZference gf cpinion frem a medical stan:
point among the medical community on that
roint, 1lsn't there, Doctecr?

A I would doubt 1f there i1s any differ e of cpinion

the philcscphical difference that I have with

the Beard again'is the amount of exercise in
tnat they feel that 75-watt exercise level is

adequate. I feel that that 75-watt exercise

GENERAL REPORTERS
2020 Kanawha Boulevard, East
Charleston, West Yirginia 25311
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Transcriéf of érodéedings had or testimony a&du?ed at a
| heaéing feld at the Workers' Compensation Field
Office, Beckley, ‘Raleigh County, West Virginia,
on the 8th day December, 1983, pursuant to notic
duly given by the Commissioner ¢o all iﬁterested

partiel.

BEFCRE: PAT FRAGILE, Trial Examiner.

APPEARANCES: EDWARD ATKINS, Attorney at Law,
Charleston National Plaza,
Charleston, West Virginia,
cotinsel for the Claimant,

JCSEPE BEESON, Attorney at Law,
P, O. Box 1791, Charleston,
wWest Virginia, counsel form,th

Employer. _ c el ——
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Dr., Rasmussen - nga. > ' f , 's
that corract?

A P:atty nearly, yel.- B : . ;ﬂgill_

@ You showed the exe:cise expected resulg Zo: the pco2
G ",?.:,? :

at 38 to 44.* I've.had other dQctO:l use a
lomewhag 1cwe; figure £for the pcoz, How low
vould:ﬁ;h;C5§have‘t5'éo before you would con-
’ide: iﬁ to gc really abnormal? |

A Iw«ll. it would have to get below 35 to Se significant,
If you saw a pCO2, for instance, of 34 or 35, you

. wouldn't consider that to be significantly low?

1

A Thlt'l minimally reduced,
Now, you say that the expected exarcise A to A gradient

weould be 9 €9 13, In this particular case, I
in
notice that/the varying levels of exercises the

A to A gradient exceeded that. Would you con-
sider anything above 19 in an individual of the

age of Mr. Judy ¢to be an abndrmzal £finding?

A Yes,
& Now, Doctor, if a series of blood gas tests were done
en an individual in differsnt laboratories and

the results varied and your test, for instance,
- N
was abnormaly yet you saw anathor'tast which
B ~*.; kS
you concluded was a normal test, yhut effact

4

might that have on your 0pin1cn?

GENERAL REPORTERS
2020 Kanawks Boulevard, East
Charlesion, West Virginie 25311




COHEN, ABATE & COHEN

ATTOEXETLS AT Law
SECURITY BANE BUILDING

FAIRMONT, WEST JIRGINIA 206534
Roszmr F. Comxer Ja. - P, O, BOX 848

KATHLEEX ATIATE . Axxs Coox: 304
RicmarDp Paci Coxrx TrixraoNE 383.10409

June 21, 1985

Exhibi¥ 4

Mary Martha Merrit:

Commissioner

Workers' Compensation Fund i
Charleston, West Virginia 25305

Re: Proposed Emergency Rules
Legislative Rule 23-1
Series I, Section 20.8
Evaluation of Impairment in Occupational
Pneumcconiosis Claims

Dear Ms., Marrictt,

I am writing you as an attorney who has regularly represented claimants
in occupational pneumoconiosis claims for the past ten years., I also
represent claimants in Federal Black Lung and Socizl Security disability
proceedings, and so am familiar with the standards applicable tc these
programs. OJver the years, I have attempted to beccome familiar with

the medical literature on evaluation of impairment from lung disease
such as occupational pasumocconiosis.

In general, the standardization of testing procedures, which constitutes
the greater part of your proposed rules, makes good sense, However, I
believe that the evaluation of the test results in terms of a percentage
of permanent partial disability, as presented in the proposed rules, is
seriously flawed.

First, I must take issue with the positicn that because occupational
rneumoconiosis is a permanent disease, the results of ventilatory functicn
tests or blood gas studies performed in reasonadbly close time proximity
should not fluctuate. While thers is some truth to chis, it is not an
absolute rule. Occupational pneumoconiosis can lead to conditions such
as chronic bronchitis, where test results will indeed be variable depending
on the claimant's condition on a particular day. The proposed rules
suggeat that i1f the 0. P. Board orders additional testing, the results

of the additional testing will establish that earlier inconsistent
results were unreliable or incorreect or attributable to a disezse other
than occupational pneumoconiosis. However, the inconsistent tests may
well have been completely valid as a reflection of the claimant's impair-
ment on that day. To discredit valid tests showing more impairment

on the basis of the "tiebreaker’ testing contemplated by the proposed
rules 1s wrong. It alsc appears to be an attempt to circumvent the

tule established in cases such as Persiani and Javins,

Section II of the proposed rules on ventilatory function tests states,
"The administration of ventilatory function tests must conform to the
following criteria: , . ." (emphasis added). I have ne quarrel with
the criteriz themselves, Howaver, I would note that some claimants

ST
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have extreme difficulcy performing ventilatory fuction studies, even
though they try as hard as passible. I nave seen cases where the 0. P.
Board has recommended a percentage of impairment, even though no single
sot of studies was truly acceptable, when it was clear from a group of
studies that the claimant was not able to perform the test and the
Board could reasonably apprgximate the claimant's impairment. I would
suggest that the phrase "must conform" iz the propesed rules be modified
to take account of these situations. I am not suggesting that the
criteria for administration of ventilatory tests be diluted, but rather
that the 0.P. Board should be permitted to maks a reasonable medical
judgment in those cases where a claimant is unable to perform the test.

Regarding the criteria for blood gas studies, I think that the setting

of a required speed and elevation for treadmill exercise (2 mnph and 10%
grade, or 2.5 mph and 12% grade) 1s arbitrary. It completely ignores the
factor of oxygen uptake, which should be included in the 0, P, Board's
consideration. Additiomally, thers should be no prefarence for bicyele
testing over treadmill testing, and the pericd of the exercise test
shouid not be limited to five minutes.

More importantly however, the correction factor for elevation in the
propesed rules (5 muHg for each 1000 fest or fraction therscf) is entirely
too much, As I understand the medical literature,the approprlate cor-
rection for elevation would approximate 1 mmHg per 600 feet of elevation,
Thus, the standards used in the Federal Black Lung program by the
Department of Laber correct for elevatiecn by a factor of 5 mmEg for

aach 3000 feet. 20 CFR, Part 718, Appendix C. Likewise, the proposed
new Listings of Impairment by the Sociazl Security Administraticn for the
Disability Insurance program correct by a factor of 5 mmHg for each

3000 feet of elevation., In contrast, the correction factor in your pro-
posed rules 1s three times as great as that used by the Department of
‘Labor or Social Security. This is a tremendous exaggeration of the effect
of elevation on blocd gas study results, and prejudices the casas of

any claimants who are tested outside the Kanawha Valley,

Firally, I must take ussue with the proposed "Table for Impairment of
Pulmonary Function' as being too strict in a number of respects:

1. In the proposad table, an FVC, FEV. or MVV which is 60% of
predicted results in a finding of only 30% ifipairment. Likewlsa, on
FEV,/FVC of 557% results in a finding of 30% impairment. However, in
thelFederal Black Lung program, a claimant whose FEV., is 60% of predicted
and who has either an FVC or MVV 60% of predicted, of an FEVl/FVC of 55%,
ia considered to be totally disabled. 20 CFR 718.204(c)(l) End Appendix B.

2. The standards for evaluating blocd gas studies do not take
pCO, inte consideration, thus ignoring the accepted inverse relationship
betifeen pCO2 and p02.

3. In the propesed table, a p0, of 60 mmEg results in a finding
of only 307 impairment. However, in %he Federal Black Lung program, for

elevations up to 3000 feet, a p02 of 60 mmHg represents total disability.
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20 CFR 718.2G4(c)(2) and Appendix C.

4, In the proposed table, a p0, of 55 mmHg results in a finding of
40% impairment. However, in the Socigl Security disability program a
00, of 55 mmHg represents total disability. 20 CFR, Part 404, Appendix 1,
Ligting of Impairments, section 3,00. 1In the Social Security context, a
p0O, of 55 mmHg means that the claimant's respiratory impalrment is so
seVera that he is unable to perform any gainful activity. 20 CFR £04,1525(a).
This is certainly a much stricter standard of total disability than the
definiticn of total disability under West Virginia's Workers' Compensation
law. A person considered unable to perform any gainful activity by
Sceial Security should be considered more thanm 40% impaired by the O. P.
Beard. A pQ, of 55 mmHg should vresult in a finding of total disability
under our st3te statute,

5. The propcsed table makes no provision, for a persom with both
ventilatorytand gas exchage impairment. In such cases, the combined
impairment 418 greater than either of the separate impairments standing
alone. However, the proposed table would only consider the greater
impairment and essentially ignore the other form of impairment, although
the other impairment is an additional limiting factor in the claimant’s
ability to work.

6. The proposed rules do not include any consideration of the
cpinicns of other physicians by the 0. P, Beard. While the proposed
rules quite properly state "that the O. P. Board use all clinical history
and physical findings that would enhance or detract from any percentage
of impairment in the above table', provision should alsc be made for
opinions of other physicians. A treating physician might well have a
much more accurate grasp of the extent of a claimant's impairment than
the 0. P. Beard which, after all, only sees a claimant for a single
examinaticn.

7. The proposed table, and indeed the proposed rules as a whole,
nakes no provision for claimants whe are totally disabled under West
Virginia Workers' Compensation law, as defined in cases such as Posey
and Cardwell, but whose test scores do not show sufficient impairment to
warrant a finding of total impairment, The values In the proposed table
raeflect the rather abstract notion of "whele man impairment' which
correlates to ability to perform ary kind of werk. Eowever, claimants of
occupational pneumoconiosis benefits are not average workers, but ccal
miners, mcst of whom have worked in the mines for essentially all of
their werking lives. Many =-— if not mest =-- claimants are unfitted by their
work experience and training to perform other gainful employment. Thus,
in many cases, if the claimant's impsirment 1s severe enough to render
him unable o perform his usual coal mine werk, he should be found to be
totally disabled, even thcugh his impairment is le=e than total in a pure
medical sense, This kind of situation is nct included anywhere in the
proposed rules. I would strongly urge you to write the final rules in
a way 30 as to clearly provide that where a respiratory impairment is
sufficiently severe that the c¢laimant is unable to perform his usual
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work, and where the claimant is unable to perform other work he is fitted

for by work experience and training, the 0. P. Bocard should make 2 finding
of total impairment.

Thank you for your consideraticn of these comments.

Sincerely,

R F Cr&-..}

Robert F. Cohen Jr,

RFC:cat
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Mary Martha Merritt, Commissioner
Workers' Compensation Fund )
601 Morris Street

Charleston, WV 25301

RE: PROPOSED RULES OF THE WORRERS' COMPENSATION
COMMISSIONER

Dear Commissioner Merritt:

With respect to the promulgaticn of the Proposed
Rules of the, Workers' Compensation Commissioner regarding
occupational pneumocconicsis, I am unable to attend the June 21,
1985, public hearing in Morgantown to offer oral comment with
respect to those rules.

I take this means to inform you that I believe the
Rules as set forth should be promulgated with the specific
recommendations and changes as set forth by Joseph J. Renn,
III, M.D. as more particularly set forth in his letter to you
of June 13, 198S.

I work with Dr., Renn on a frequent basis with respect
tc pulmonary function examinations, reports and studies and
find him to be an excellent physician and student of the
disease of pneumoconiosis. I believe that he has the respect
of the Occupational Pneumoccniosgis Board and that his
laboratory at the Menongalia General Hospital is one of the
finest in the area.

If I can add anything further, I will be happy to
consult with you or your assistants relative to the Proposed
Rules. Thank you for your continued cooperation and
consideration.

yours

7

hn P. Ball

JPB:dt
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June 18, 1985 O

Ms. Marvy Martha Merrett
Commissioner

Workers' Compensation Fund

£01 Morris Street

Charleston, West Virginia 25301

Dear Ms. Merreti:

I have read the preopessd regulations for Werkers' Compensation
Fund regarding ‘evaluaticn ¢f pneumeccnicsis. I have conly two
commenits to make., They are as follows:

In regards to the regulation contained on Page 4, Item G, the
American Theoraclc Sociliety recommends that the best twe FEV-Ii's
should agree within five percent rather than the seven percent
requested by the Workers' Compensation Fund regulations. It is
my experience that five percent agreement is easy to reach, and
it is necessary in order to assure good effort and
reproducibility.

On Page 6, Item G, blcood gases 1f they are in Iice could be run
within thirty minutes rather than the ten minutes reguired by the
new regulations. The reascn for allowing longer time is that if
any “rouble-shcoting had %tc occur with the ecuipment immediately
preceding running the gases, mcre than 10 minutes may elapse.
Moreover if the egquipment is in a location other than where the
individual is exercising, easily more than 10 minutes will
elapse., If the sample is iced properly, 30 minutes will not
cause any appreciable changes in the blood gases.

L. Zaldivar, M.D., F.C.C.P.

Respegifully yours,

GLZ :nbc
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June 18, 1985

Mary Martha Merritt, Commissiorer

West Virginia Workers' Compensatioa Fund
601 Morris Street

Charleston, West Virginia 25301

REE: Proposed;Rules, Medical Standards for Qccupaticnal
Pneumoconicsis

)

Dear Commissicner Merritt:

We have recently reviewed the comments of Dr. Gregory Wagner
-from the Marshall University Schocl of Medicine concerning the
preoposed medical standards for evaluating disabilities asscciated
with occupational preumoconiocsis.

We agree with what he said and urge you to consider his
comments very carefully.

Sincerely,

es L. Weeks, Sc.D.
puty Director
Department of Occupational Health

ce: Dr. G. Wagner
J. Main
M. Burdiss
Dr. Kerr
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Mary Martha Merritt, Commissioner

wWworkers' Compensation Fund

P. C. Box 3151

Charleston, WV 25305

Re: Additicnal comments on Pro-

posed Emergency Rules,
Legislative Rule 23-1, Series
1, Seec. 20.8

Dear Commissioner Merritt:

This is a supplemental comment to my oral and written pre-
sentation given May 31, 1985 in Beckley. I wish first to con-
firm my cobjection to the blood gas standards, the proposed al-
titude correction and the failure to consider the P,CC, in

conjunction with the P303, as stated earlier,

I also believe the standards for ventilatory function are scme-
what more stringent than is realistic for a Workers' Comp-
ensation system., The values for total disabkility listed are
somewnat rore restrictive than the proposed listing for dis-
ability under the Social Security Disability Program. The
latter, of course, is for total disability for any significant
gainful employment., Standards for occupations requiring re-
latively heavy labor should be significantly less severe, The
Federal Black Lung Program has recognized this by making total
disability essentially equal to 60% of the predicted FEV) and
an FEV]/FVC of 55%. Setting the standards for the wWorkers'
Compensation Fund in line with the Federal guidelines would
seem appropriate,

In addition, an individual with combined ventilatory and gas
exchange impairments should ke considered more impaired than
the seperate degrees of abnormalities in ventilatory cap-
acity or gas exchange.
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There should also be consideration given for the clinical
Jjudgment of experienced Physicians and family Physicians. The
proposed standards should not be absolute, but should allow
for reasoned opinion,
Thank you for your consideration in this regard.

Sincerely,

DLR: jr
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Mary Martha Merritt, Commissicner _ E
Workers' Compensaticn Fund
P.C. Box 3151 .
Charleston, WV 25322-3151

1 .
Attn: William Mitchell, Esq. LA/ Wﬂﬁ.s.my EGMPEH&;?*QH
va 58 17
Re: Proposed Legislative .
. Rule 23-1, Series I,
Section 20.8
Standards for Medical Examination

Dear Commissicner:

Since its formation in the 1920s, the law firm with
which I am affiliated has rendered a substantial portion of its
services for businesses, both large and small, in West Virginia
and surrounding states. In our capacity as counsel for these
various businesses, we have become very familiar with, and are
concerned with, the laws, rules and regulations under which
emplovers do business in West Virginia, including the laws, rules
and regulations governing the operations o©f the workers'
compensation system in this state.

I respectfully suggest that the decisicn you will make
regarding your proposed rules related to the standards for
medical examinaticns in occupational pneumcconicsis claims will
have a substantial impact upon the future of our state. wWe
represent a number of employvers doing business in West Virginia
that have a vital interest in your handling of occupational
prieumoconiosis claims. To the extent that your proposed rules
project an image of fairness, equality, and consistency in cur
state's workers' compensation system, I commend vyou and your
staff for your efforts, and suppert the propesal.

I have studied the proposed rules and I have examined
the written comments Iin response thereto which have been
submitted to date. I find proponents and opponents in agreement
as to the need to standardize testing and evaluation procedures
in the area of occupaticnal pneumcconiosis, and to reduce those
standards to writing. Only by such standardization will
claimants and emplecyers not only be <freated eguitably in
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individual claims, but prospective claims can be evaluated by
both sides with a reasonable degree of predictability as to the
cutcome. By returnihg predictability and logic te this
administrative area, the volume of 1litigated claims will be
reduced to only those justified, and the cost of litigation will
be confined to truly disputed claims.

On the medical issues addressed by your proposed rules
and by comments directed to your attention to date, I largely
defer to the Occupational Pneumcoconiosis Beoard and restrict my
comments to broader policy questions with a lagal and
administrative basis. Therefore, to the end that all parties
have agreed to the need for standardization in this area, I cffer
the feollowing Specific comments:

1. Your proposed Table for Impairment of Pulmonary
Function is in my exXperience essentially a codification of the
guidelines which the Occupational Pneumcccniosis Beard has used
to date in its evaluation of pulmocnary testing, and is based upon
sound medical authority.

2. Your proposed adjustments in the evaluation of
arterial blood gas studies due to the differences in altitude
among testing facilities are imperative in an attempt at
standardization, and are based upon sound and undisputed medical

logic and practice. The purpose of blocd gas studies is to
measure impairment of one's lung function in the exchange of
oxXygen. If one does not take into consideration altitude

difference among testing facilities which can alter test results,
factors other than the impairment of one's blood gas exchange are
measured, - ——

Unfortunately, it appears from the comments of several
respondents that the purpose for these altitude adjustments has
been misconstrued. It appears that opponents to these
ad justments have viewed this effort as regicnal loyalty on your
part, as though using Charleston as an altitude base somshow
places that city in a higher status or of more importance than
onea's hometown. To suggest that a mean state altitude or the
altitude where a claimant works would be a more logical base
altitude for adjustment purpecses misinterprets the purpcse for
the adjustment in the first place, i.e. the need to standardize
test results. Charleston is the only logical choice because it
is the geographic 1location of the Occupational Pneumoconiosis
Board which evaluates claimants on your behalf. Were you and the
Occupational Pneumoconiosis Board to be relocated in the future
to Beckley or Morgantown or Huntington, standardization would
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need to be tec the altitude level ¢f the new location. Only by
such standardization can the Beocard compare similar types of
medical evidence - "apples to apples,'" if you will. )

3. Your proposal that the Cccupational Pneumcconiosis
Board be permitted to reconcile inconsistent test results by
obtaining additicnal testing is clearly justified and obviously
aimed at attempting to provide the best possible advice in
rendering decisicns in occupational pneumcconicsis cases., It is
unfortunate that in the recent past the following undisputed
medical factors have been largely ignored:

(2) That occupational pneumoconiosis is a
progressive irreversible condition;

{b) That lung impairment <can be caused by
conditions unrelated to one's occupation; and

(c) That given an inability to determine with
certainty the definitive 1list of potential causes of lung
impairment and the extent to which that impairment can be
attributed to specific causes, physicians must evaluate pulmonary
testing with an eye toward the use of sound medical judgment and
consideration of all factors inveolved in testing procedures.

Once these principles are understocod and accepted, it
would clarify the Cccupational Pneumcconiosis Beoard's explanation
that given twoe or more current valid and reliable pulmonary tests
of an individual claimant which show an apparent improvement in
his occupational pneumcconiosis, one must point logically to the
conclusion that, since occupaticnal pneumoceoniosis cannot
improve, test results which vary indicate that factors cother than
occupational pneumnoccniosis may be contributing to test results.
Under your proposed rules, the Board could confirm its suspicions
that non-cccupationally related causes may or may not be
affecting apparent pulmonary impairment by conducting additional,
closely monitored testing to determine the reliability of
previcus results. Just as censistent tracings are reguired to
indicate that individual pulmcnary test results are valid, repeat
pulmonary tests by the Board can confirm or deny suspicions as to
causes of lung impairment, o ' i

A . primary purpose for administrative agencies is tc
provide a fcrum having expertise in a particular field, as
cpposed to a single governmental department or court attempting
to be expert in all areas. Your attempts to educate claimants,
employers, and other branches of gevernment in this area as
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evidenced by your placing respensibility and confidence in the
specialized expertise of the Occupational Pneumoconiosis Board
are te be commended.

4. To the extent that you find vourself a layman in a
technical medical area I remind vyou of your most valuable
resource 1in this endeavor: the Occupaticnal Pneumoconiosis
Board, You have assembled a group of physicians with individual
medical expertise beyond reproach, yvet with collective expertise
and experience which is unsurpassable. I caution you against
falling intec the trap in which lawyers and judges have found
themselves recently in this area in attempting to understand and
simplify complex medical questions by substituting their own
unrelated sensg of legal legic. To the extent that the Wwest
Virginia Supreme Court appears to have followed that course does
not evidence a lack of good faith or lack of legal expertise by
the Court, but a misconception that legal ideals are always
transferrable to disputes involving technical medical questions.
I alsc believe that as the Court's confidence in the ability of
its Workers' Compensation Commissioner and the Occupational
Pneumoconiosis Board increases, the conflicts between opinions of
the Court and sound medical principles will decrease.

} Therefore, I recommend that you not attempt to
substitute your view of the "liberality rule," your definition of
occupational pneumoccniosis, or your clearly evidenced expertise
in administration and policy-making inte areas which go bevend
those requirements and into questions which can only be answered
by pulmcnary specialists. I suggest instead that you place your
confidence in assessing the legal ramifications of these proposed
rules to your competent legal staff, +the administrative and
peolicy-making ramifications of these proposed rules rules =to
those of your staff designated for that purpose; and the
ramifications of the medical aspects of these proposed rules to.
the highly qualified physicians on the Qccupational
Preunicconiosis Beard.

I ask further that you allcw fairness and logic, which
have been apparent in your administration to date, tc pervade
your evaluation of the propcsed regulations, and not the
political pressures which have created a workers' compensation

system lacking at times in fairness. To date, your
administraticon has been marked by a high degree of fairness and
efficient administration. I feel confident <that you will

continue with the initiatives you have begun, for in the long run
they will de much to improve the ecconomy of our state, and hence
the well-being of beth its employees and emplovers.




BOWLES-, McDavip, GRAFF & Love
P

William Mitchell, Esg.
June 21, 1985
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Thank vou for the oppertunity to cffer my comments and for
yvour consideration of my views.

Very truly vours,

BCWLES, McDAVID, GRAFF & LOVE

Vs L 2
Sarah E. Smith
SES:1w

cEEIVEG
JUN 211985
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My name is Gregory Wagner. [ am a physician, Board
Certified in the speciality of Internal Medicine. I am Chief of
the Division of Occupational and Environmental Health at Marshall
University School of Medicine. In addition, I serve as the
medical consultant to the Chronic Respiratory Disease Treatment
Program at the Cabin Creek Medical Center in Dawes, West
Virginia, where we have seen over 2,000 coal miners with varying
degreeg of impszirment over the last seven years. It is from the
perspectives of both an academician and a mediecal practitioner
knowledgeable a;odt pulmonary function in health and disease that
I wish to comment on the proposed rules of the Workers'

Compensation Commissioner concerning medical examinations in

occupational pneumoconiosis claims.

] was very pleagased to see the standards and recognized the
considerable amount of effort that have gone into their
production. In particular, I think that the_eﬁfort to utilize
standardized lung function testing is appropriate. Further, by
making explicit the guidelines being used for impairment detar-
mination, you are permitting a necessary publiec and scientific
serutiny. There are a number of specific points in the rules
that I would like to comment on.

My major objections to the rules concern the Tabhle for
Impairment of Pulmonary Function found on page 7. The chart

appears to be constructed in a manner that fails to recognize




the degree of impairment suffered by people with moderate or

gsevere disease and disordered measg;able functions. Some

gpecific examples:

1. In the Federal system for Black Lung benefits
determination, an individual has a rebuttable presumption of

total disabiltiy if their FVC and FEV1 are at or less than

60 per cent of pfédié{éd. In this tabie, an individual with
this level of abnormality will have the test results used as

an "indieator”™ of a 30 percent permanent partial disability

or impairment. Given the adversarial nature of the
compensation process, this translates into what might be
called a rdbuttable presumption.

2. In the Social Security Disability determination process,
individuals with pneumoconioses or diffuse lung diseases who

have a resting p02 of 55 or less are found to be totally

disabled from all gainful employment. (See Attachment A)

88D standards are usually more stringent than those utilized in
Workers' Compensation proceedings because of different
definitions of the meaning of disability or impairment. In

this case, however, an individual with s p02 of 5% woula

receive an "indication™ of 40 percent impairment.

Instead of looking at these blood gas values as they relate to
other disability determination procedures, let's look at them
clinically. A resting blood pO2 of 55 or below is an absolute
elinical indication for the administration of supplemental ozxygen

for up to twenty-four hours a day.1 Many people with pO2 between




55 and 60 also require supplemental! oxygen for up to twenty-four

~
hours a day, and especially with ex®rcise. It is therefore

difficult to reconcile & pO, of 80 with an indication of only 30

— — — ———-

in the same way that it is difficult to think about someone with

the need to have supplemental oxygen delivered to his body

wofking full time in an occupation for which he is gualified by

experience or training.

While on the subject of blood gas testing, I am confused by
the reasoning behind the so-called standardizing of test results
from different labs. The method employed differs both from that
utilized by the’Social Security Disability Determination Section
and by the Federal Black Lung Benefits Program. If any adjust-
ment is to be done, my best recollection is that the appropriate
factor is 1 mm Hg for every 600 feet of elevation--or 5Smm Hg
adjustment for testing over 3,000 feet. It is, in fact, diffi-
cult to understand why an effort is being made to standardize
to the Charleston elevation., Clearly, if there is any adjustment

to be made, it should be to the elevation where the claimant

lives and works because that is where the impairment ic felt.

Also, standard medical practice would involve consideration

of both the pCO2 and the pO2 in impairment determination.

Going back to the chart and looking once again at the values

from ventilatory studies, I am struck by the difficulty many




people have merely walking acrdss arroom when their vital
capacity or FEV1 reaches 30 percen?sbf average for their height
and age. At this level of impairment few if any could work
satisfactorily in either the mines or factories where theyv had
been exposed to the hazards creating occupational pneumoconiosis,
vet the chart takes this an indication of only 50 per cent

impairment.

Loocking now at the side of the chart indicating lower levels
of impairment, I have another concern that requires a somewhat
more academic discussion of the nature of the tests. The setting
of cutoff pointg between what is considered no impairment and
what indicates some impairment is an arbitrary process. Some
people who have impairment are going to be caught on the "no
impairment™ side and some people who have no impairment are going
to be caught on the "impairment" side no matter where the dividing
point is set. No medical tests are perfect, and all produce some
false positives and some false negatives. The measure of how
often someone with a condition--in this case impairment--is
correctly labeled as impaired is known as the sensitivity of (he
test at this cutoff. The measure of how often peopla without
impairment are correctly identified is known as the spgecificity

of the test.

Looking at one example from the table, the FEV1: according

to results of a community survey where no compensation at all was

involved where 1864 people were interviewed about breathing

problems and then were given lung function tests, by setting the




cutoff at 80%, the test only picks yp 20 per cent of people
-
meeting clinical ceriteria for chronic obstructive pulmonary

diseasa. In other words, eighty per cent of those with disease

scored above this 80% cutoff--eight in ten would have been

missed.2 (See Attachment B)

The information from the study is not completely applicable
to the situation under discussion today; however, the fact that
the test is so insensitive points out the need for flexibility in
use of any c¢riteria adopted. 1In particular, I strongly support
the proposed rule that considers any acceptable value to be used
to indicate a d;gree of impgirment. Different conditions caused
by dust create different physiologic responses. By using
multiple tests, even if they have low sensitivity, the procedure
can be improved if any one abnormal test is given full weight and

congideration.

One of the reasons that there is a problem in correctly
identifying people who should be granted a partial disability
award is that in the working population, the average level of
function at the start of employment is above the generél
population average from which standards are derived. Many young
miners and factory workers have lung function tests at 110%,
115%, or even 120% of predicted at the time that they enter the
work force. They have to be healthier than average in order to
get physically demanding jobs. This is a well recognized

phenomenom called the healthy worker effect when epidemiologic




studies are done. What this means is that someone can'lose a
significant amount of lung functior in the course of employment
because of occupational exposures and still remain within the
limits of what is considered normal in the population. Someone,

for example, might drop from 120% to 80% of predicted and,

according to the chart, be seen as having no impairment, even

though both their efficiency at work and their ability to pursue

everyday life with a vigor that was normal for them have been

significantly impaired.

Similarly, I am concerned that by going at 5 or 10 percent
intervals, it ig difficult for an individual to demonstrate

progression of broblems even when their health has deteriorated.

My final comment concerning the Table for Impairment of
Pulmonary Function is that test results are appropriately listed
in terms of percent of predicted values. There are a variety of
standard predicted values in use in lung function testing. I
recomnend making expliecit the reference standard you propose so
that this, tco, can enjoy the vélue of public discussion.
Other concerns prompted by review of the rules Include the
following:
1. The majority of the rules are consistent with the Amerizan
Thoracic Society statement on standardization of sp:i:rometry ana
DOL Standards. I would agree with adoption of standardized
procedure and would like to know the rationsle for deviations
from ATS Standards. For example, the proposed WC rules require

noseclip use; ATS recommends but does not require it. We have




found that some individuals tgg} more accurately without the
discomfort and annoyance of the e¢lip., I would recommend
comparison of the propeosed rules with the ATS recommenda-

tions and careful consideration of acceptance of ATS
standardization procedures where they differ. (See

Attachment C)

The MVV is of limited utility, is uncomfortable to perform,

and frequently shows considerable variation from test to test
despite valid effort. Individuals with substantial

impairment can end up feeling sick for hours after
attempting*to comply fully with MVV instructions. it is my
understanding that the US Department of Labor has made the MVV
optional in its impairment determination process. The

failure to perform MVV to a point of an arbitrary multiple of the
FEV] is often used as an internal measure of effort adequacy
despite the inadequacies of the test and is therefore, in the
long run, used punitively rather than in a legitimate effort to
ascertain impairment. Further, the test is gufficiently
gstrenuous as to require substantial waiting time between cfforis
and thus can be gsomewhat cumbersome to administer, narticularly
three times. [ therefore recommend that you explicit*tly melk=e

the MVV optional in the impairment determination prucess,

end permit the submission of two MVV tracings if they are
within 5 percent of each other rather than requiring three

tracings.

There are two other problems I would like to address, both
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related to the fact that fhereﬁnay:?e variation froﬁ test to
test in an individual, what this means, and therefore how to
consider the information. Any healthy person can havs
differences between tests from one day to another and even from
one hour to another despite full compliance with test
instrucfions.r Séhégﬁe with impairedrpulmon&ry gtatus is more
likely to have day-to-day or week-to- week variation. In faet,
the same dusts that cereate abnormal chest x-rays also create
mucus hypersecretion and airways obstruction. This airways
obstruction may vary, especially if the patient is taking
medications, depending on dose and time and a wvariety of other
factors. In fa;t, chronie lung disease is characterized by
variations that we clinically call exacerbations and remissions.
This is part of the life of the impaired individual with COPD and
is part of what is permanent about their condition. It is no
more rational to assume that any single best test is the
indicator of permanent impairment than it is to assume that the
gsingle worse test is. In other words, it is essential to
consider the universe of lung diseases and test results suffared.
by dust exposed people in making decisions about their permanent
impairment. Further, this decision should be made on tne basics
of tegting without medication administration, in that that is a
more sccurate indication of permanent physiological status so

long as they are not acutely ill at the time of the testing. To
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do otherwise would be analogous to putting a hearing aid on some .
one with noise-induced hearing loségaefore performing their
audiogram.

Finally, the factor of the nature of the testing process
should be considered in understanding tesf variation. What is
commonplace to medical people in the lung funetion laboratory can
be intimidating to people unfamiliar with the equipment or
procedures. There must be a supportive atmosphere which
recognizes the impact of this as well as understands the fact
that an apprehensive hard-of-hearing impaired claimﬁnt might have
some difficulty performing with the consisiency that the lung
fuction testingﬁtechnician might wish. People have to be
gscheduled in intervals and treateé in a manner respectful of
their individual frailties that is supportive rather than
suspicious.

in summary, I recommend:

1. Revisgse the Table for Impairment to have it reflect the
extent to which an individual is unable to work or engage in
normal pursuit of everéday life with chronic hypoxemia or
substantially reduced FVC or FEV1.

2, Revise the adjustment for elevation which is proposed fur
p02 determination and consider pCO2 in impairment
determination.

3. Have testing procedures conform to American Thoracie Sonietry
recommendations and US Depariment of Labor standards.

4. Make explicit and elicit commentary on the standards for

normal values.




Permit consideration of loss gf funetion from a baseline
-

level or rate of loss of lung function in impairment
determination of individuals with c¢linical indications of
impairment whose tests are within the limits of normal.
Make MVV testing optional and permit submission of two
rather than three tracings when the test is performed.
Reopen the comment period so that others who, like me, were
not informed dirsctly by the Fund of these Emergency Rules
but who have information which would aid wou in the process
of rule revision have the opportunity to contribute to your

deliberatiqgns.
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ATTACEMENT A

C. Arterial oxygen tension {p0O.) at rest and simultanecusly determined

arterial carbon dioxide tension {pCO:) equal to, or less than, the values

specified in Table Til.

- “G_&
TABLE I
Arterial o0,
egqua to or
less than
Arterial pCQ: (mm. Hg) _{E_I_D_ (mm. Hg)

30 of beloW memmc e me———mm—m—ma e ———— 65

3 -—— - 64

32 e ————— - - 63

33 0 meee- e —m——————————— 62

24 mmcaaea - ———— 61

3 e e e ————————— i e e 60

30 e e ——cr——————————— 59

37 e ——— ——————————— 58

38 emrcmmcemrc—mmmemmemrc———————n—— 57

39 memmacccccmmtcm————— ————————— 56

40 or above 55

3
From: Disability Evaluation Under Social Security:
a handbook for physicians, 1979.




ATTACHMENT B

Without Cisease with Disease
A
N FP
£
1 -
o> ¢ a
(73]
LQ'- TEST RESULT —=
E:_J 60 85 98 <% Without Disease
s S s oA
-
= N
~L
T ey
™N
\ /
b 95 80 60 % With Diseasas
’ 4

TEST RESULT —

Figure 3. Hypothatical gistribution of results of a) an ideal test ang
b) most tests used in clinical medicine. TN = true negative;
FP = faise positive; FN = faise negative; TF = true positive.

IF rwo or more tests are highly sensitive and the pri-
mary purpose of the test [s to exclude disease, the gain in
sensitivity obtained by ordering more than one (if mar-
ginal) may be offset by the increase in false-positive re-
sults,

Cutolf Points

The idea) test is one in which there is no overlap in the
range of results among patients with and without a dis-
ease in question. Figure 3(a) shows a hypotheticai distri-
bution of results of such a test. All subjects without the
disease have test values lower than those observed among
patients with the disease, Line “A’ defines the test cutoff
point, above which the result is 1009 sensitive and below
which it is 10095 specific. There are no false-negative or
false-positive test results. For most tests that have a
range, however, some overlap of findings is ssen among
those with and without the disease, as indicated in Figure
3(b). When a test is developed for clinical use and can be
measured analytically, it is customary to define the nor-
mal range as being limited to 2 standard deviations from
the mean. This range encompasses approximately $59% of
the test results among subjects without disease. Approxi-
mately 2.5% of subjects fall either above or below this
arbitrarily defined range. Line ““A” indicates this cutoff
point in Figure 3(b). All values that fall to the right of
A" are considered to be positive; those to the left are
negative. The choice of cutoff point “A" for this hypo-
thetical test results in high specificity, 98%%, but limited
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sensitivity, 60%. Such a cutoff 'point may be appropriate
to confirm a suspected diagnosis but cannot be used to
screen for or to exclude disease because of its low sensi-
tivity. To use such a test for these latter two purposes, the
choice of cutoff point "C" would be appropriate since.
almost all patients with disease are identified (that is, sen-
sitivity, 959%; specificity falls to 6095). Point “B" is inter-
mediate between the two (sensitivity, 809%; specificity,
85%). Each cutofl point thus defines a set of operating
characteristics for the test in question. As sensitivity is
increased, specificity falls and vice versa,

To illustrate these principles, consider the following
example.

Residents of Tecumseh, Michigan, were screened for the
presence of chronic obstructive pulmonary disease using the
forced expiratory flow volume in ! s (FEV)) (13), Disease was
considered to e present if the person fulfilled the American
Lung Association criteria of having a productive cough for 3
months of the year for 2 consecutive years. A positive {reduced)
FEV, was arbitrarily defined as a value of less than 809% of fhe
pradicted normal based on age, sex, and armspan. Of 1864 per-
sons investigated, 321 fulfilled the elinical criteria for obstruc-
tive disease. The FEV, tasting procedure was carried out in all
1864 subjects. The results are indicated in Figure 4,

Using the criterion indicated for a positive test, the
FEV, i3 a poor test 1o screen for the presence of disease
oecauss of its unacceptably low sensitivity (209%). Be-
cause of its high specificity, however, this criterion is
quite adequate (o confirm the presence of suspected dis-
case. The test’s sensitivity could be improved by relaxing
the requirement for a positive test (that is, by defining a
positive test as less than 909 of the predicted value), The
specificity would decrease, resuiting in a larger number of
patients falsely identified as having chronic obstructive
pulmonary disease. However, since the purpose of the
test is to sereen for the presence of disease, the reduction
in specificity might be acceptable particularly if no alter-
native test is available with superior operating character-
istics. This example shows how a given test might be
found useful both to screen (or to rule out) as weil as to
confirm the presence of a suspected diagnosis by ¢hang-
ing the criteria for a positive test according to the specific
purpose for which the test is (o be used.

CHRONIC O8STRUCTIVE
PULMONARY CICEASE
Present Abearrt Told’
< 0% 5 (TP) 12Em | 19
FEV, '
> 0% 265 {FN) 1409 (TN} o=
Towm 2 1543 To84
Sensitivity = —— D = 20%  Specificity & —— 0 __ x 91%

85 + 258 1409 + 134
Figure 4. Operating characteristics of the forced expiratory ilow
volume (FEV,) in patiants with and without chronic obstructive pui-
manary disease. TP = true positive; FP = false positive; FN = faiss
nagative; TN = true negative.
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Summary

Few tests are perfecr. Usually there is an overlap of
results among patients with and without a specific dis-
ease. Each point along the distribution of results that
overfap defines a set of operating characteristics for the
test. As the point used to define an abnormal resuit (cut-
off point) is moved in the direction of patients with dis-
ease, specificity increases but sensitivity decreases. As it is
moved in the direction of patients without disease, the
reverse s true. :

Some tests may be used both to exclude or to confirm
disease by altering the criteriz for a positive test accord-
ing to the purpose of the tese.

Raceiver Ogerator Characteristic Analysis

A graph can be constructed that correlates true-and
false-positive rates (sensitivity and 1 minus specificity, re-
spectively) for a serias of cutoff points for any test. Such a
graph is known as the Recziver Operator Characteristic
of a test. The graph can be used to decide the optimum
cutoff point according to the purpose of the test. In addi-
tion, when two or more tests are available to pursue a
diagnostic consideration, a comparison of the Receiver
Operator Characteristics of each will often show where
one has an advantage over the other. Consider the rela-
tive merits of computerized tomography and radionu-
clide scanning for the detaction of brain tumor as as-
sessed by Swets and associates (14). Receiver Operator
Characteristic curves for computerized tomography and
radionuclide scanning are indicated in Figure 5. The up-
per line represents the Receiver Operator Characteristic
curve for computerized tomography and the lower for
radionuclide scanning, As the criteria for a positive scan
are made more stringent, the curves move to the left and
down (greater specificity, lower sensitivity). If the pur-
pose of the test is to confirm a strong clinical suspicion,
these siringent criteria would be appropriate. Conversely,

100 - .
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Figura 5. Recsiver operator characteristic of computerized tomag-
raphy (C7) and radionuclide scanning (RN} for detection of brain

tumor. (Data from Swets JA, PICKETT RM, WHITEREAD SF, at al, As-
sessment of diagnostic technologies, Science. 1879;20%:753-5.)

as the criteria for a positive scan are made more liberal,
the curves move to the right and uvp (greater sensitivity,
lower specificity). If the purpose of the test is to exclude
tumor, the more liberal criteria would be appropriate.

A comparison of the two curves also shows that re-
gardless of the purpose of the test, computerized tomog-
raphy is superior to radionuclide scanning. At a sensitivi-
ty of 90%%, for example, the false-positive rates for com-
puterized tomography and radionuclide scanning are 5%
and 509% respectively. Likewise, at a false-positive rate of
1092 (specificity, 90%), the comparative sensitivities are
%1% and 75% respectively.

Such comparisons may assist the physician in deciding
on the optimum test for a particular purpose. It shouid be
obvious, however, that other factors, including patient
risk and cost, may influence the decision for one test over
another.
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-

R O

Statement

American Thoracic Society
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Reprinted from Amrxican REVIEW OF RESPIRATORY DISEASE
Vol. 119, No. 5, May 1979.




Editorial

Standardization of Spirometry

Since 1939. when the American Thoracic Sbciety
opened its membership to physicians interested
in all respiratory diseases rather than tuberculo-
sis onlv, the society has been dedicated to the
collection. interpretation, and dissemination of
scientific information concerning all aspects of
respiratory disease. Its capability to fulfill this
scientific purpose was greatly expanded in 1871
by opening membership to highly qualified,
nonphvsician health prbfessionals active in re-
search and teaching. THe periodic publication of
authoritative statements by ATS committees in
the AMERICAN REVIEW OF RESPIRATORY DISEASE
has implemented this purpose. The compesition
of such commitiees has not been limited to ATS
members but has included nonmember consul-

sresxants with excellent qualifications in the subject
* * a * e l..qﬂ ]
** fthatter of the propo.sed statements. The state-
LR BN N J

73" ‘ment on Swandardiamidn of Spirometry by the
.o  ATS Madicat Devigss, Com:mt:ee which appears

«<lsewheredn this ifsue, 48 2 product of the collabo-

*** ration of professiqna}.s. in pulmonary, occupa-

seB BB
L

, Jeonal, enc env:ranmental medicine, as well as
"in engx'n'e’enng, biophysics, and computer sci-
ences.» » o

Qur society should recognize that by recom-
mending standards for medical devices it is enter-
ing 2 new field. Such statements may have much
broader impact than previous ones, which dealt
primarily with the diagnosis, managgment, and
prevention of respiratory diseases. It is evident
already that such standards may be used by gov-
ernmental regulatory agencies (1). An obvious
corollary is that therefore they also will be of in-
tense interest to medical device manufacturers,
“Thus, the ATS may Aind itself in an unfamiliar
position between industry and government, with
all of the legal and political ramifications impli-
cit in such a role. Such considerations should not
deter the ATS from fulfilling its major goal of
insuring the highest possible quality of medical

care for patients with respiratory diseases, but
thev do require that the societv publish such
statements only after careful critical review by
broadly representative individuals and groups.
In this regard, the statement on Standardization
of Spirometry has been the most thoroughly re-
viewed statemnent ever published by the ATS. Its
formulation was almost two years in develop-
ment, with direct involvement by the Association
for the Advancement of Medical Instrumen:ation
(AAMI), the American College of Chest Physi-
cians (ACCP), the National Heart, Lung, and
Blood Institute (NHLBI), the National Institute
of Occupational Safety and Health (NIOSH),
and the Division of Medical Device Standards of
the U.S. Food and Drug Adminisiration (FDA).
In addition, the proposed standards were pre-
sented at the Annual Meeting of the ATS in May
1977 and at the Annual Meeting of the ACCP in
October 1977; they were published in the AT
News, a publication sent to more than 7,000 ATS
members in 70 countries, with a request that ob-
jections or suggestions for change be'sent to the
Medical Devices Committee {2). Further, three
committee members tested 19 commercially avail-
able spirometric devices with both a mechanical
simulator and human subject data before the
final recommendations {or standards were formu-
lated.

It must be emphasized that the instrument
specifications outlined in the statement, are min-
imum recommendations. It would be advisable
for ail users and manufacturers to upgrade their
spirometers if they do not meet these reguire-
ments. The requirements are met by most cur-
rently available spirometers, and several that are
priced at less than $1,000 would serve adequately
as office spirometers. This is an important con-
sideration if we are to succeed in comvincing
medical practitioners that a spirometer in the of-
fice is just as important as an ECG machine!
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The spirometer recommendations presentéd in
the ATS siatement are intended to apply to ail
spirometers. These instrumentation standards
will provide accurate pulmonary function data
that are suitable not only for diagnostic purposes
but also for comparison from one laboratory to
another, from one time period to another, and
for epidemiologic studies.

I believe that the statement on Standardiza-
tion of Spirometry will stand as one of the out-
standing accomplishments of the ATS, and it will
become widely used neot onlv in clinical practice
but also by indusiry, governmental agencies, and

other organizations involved with respiratory
health and disease.

. AtTiio D. RENZETTL, Jr., M.D.
Py Professor of Medicine
University of Utah College of Medicine

Salt Lake City, Utah 84132
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ATS Statement—Snowbird Worksﬁ%p of:

Standardization of Spirometry

AxEricay THORAGC SOCIETY, medical section of American Lung Association
THIS IS AN OFFICIAL STATEMENT OF ATS aporTzDh sy Couxnair, Mavy 1979

Chatrmian’s Comment

The following report is a result of considerable
effort and thought. In June 1976, the Medical
Devices Committee of the American Thoracic
Society prepared a rough draft of proposed
standards for spiromerry. As a follow-up to this,
funds were obtained ffom ATS. National Heart
Lung and Blood Institute Contact No. I-HR.3-
$028 (Standardization in Epidemiological Scud.
ies), and a workshop was scheduied with the
cooperation and participation of Dr. Hans Weill,
then president of ATS. The following recom-
s o+ ryendarions’ are the cutcome of the two-day
"o -&brkshop Uanuan 18-19, 1977) held at Snow-
:7¢"Bird, Utah, Gince then, there has been feedback
.. from uo?lshdps mmbm and input from manu-
"+ facturers 3d users'after presentation of material
* : * atthe ATS AnnuzL}r{qcung in May 1977 and the
‘was circalzred to the Snowbird workshop mem-
bers ins 4piid 1978 and presented to the ATS
Council at its annual meeting in Boston in May
1978. Following this meeting, changes were made
and workshop members were poiled for approval.
The workshop had representation from clinical
and the epidemiologic areas. Since the document
was approved by consensus of the 22 scientists
present, these standards are proposed for clinical
and epidemiologic studies.

The instrument specifications are minimum
recommendations. Any manufacturer making an
instruraent should ac least meet these specifica-
tions. However, there are several specifications
where improvements would be desirable and wel-
corned.

The instrument specifications are summarized
in table I. Each pulmonary function test is listed

. AT'S News-in the summmer of 1977. The document

individually so it can be applied to devices inde- ©:
pendently. It is not necessary for a “spirometer”
to periorm all of the tests. For example, an in-
strument may only be appropriate for measuring

VC. therefore, it would only be required to meet
the V/ C scandard

Workshop Participants

Reed M. Gardner, Ph.D., LDS Hospital and Uni-
versity of Utah, Salt Lake City, Salt Lake City,
Utah, Chairman

Charles D. Baker, Utah Biomedical Test Labo-
ratory, Sait Lake City, Utah

A. Michael Broennle, Jr., M.D., Children’s Hos-
pital of Pennsylvania

Benjamin Burrows, M.D., University of Anzona
College of Medicine

Benjamin G. Ferris, Jr., M.D., Harvard Medical
School

Edward A. Gaensler, M.D., Boston University
School of Medicine

Henry W. Glindmeyer, D.Eng., Tulane Univer.
sity, New Orleans, Louisiana

Philip M. Gold, M.D., San Bernardinc General
Hospital

John L. Hankinson, Ph.D., National Institute of
Occupational Safety and Health

Milan Hazucha, M.D., University of North Caro-
lina Department of Medicine

Philip C. Hopewell, M.D., San Francisco Gen-
eral Hospital Chest Service

Suzanne §. Hurd, Ph.D., National Heart Lung
and Blood Institute

Richard E. Kanner, M.D., University of Utah
Medical School

Ronald J. Knudson, M.D., University of Arizona
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APPENDIX A

HANKINSON, J.L., AND PETERSEN, M.R.:
DATA ANALYSIS FOR SPIROMETRY

INSTRUMENTATION STANDARDS (ABSTRACTI, pra=

AM REV RESPIR DIS, 1977, 175

{(SUPPLEMENT. p. 118}
TABLE 1

QCCURRENCES OF FVC
Rangs Number Parcentage
FVC < 5.25 5,835 B2.43%
€25 < FVC € 5.75 1.732 18.53%
£75 < FVC = 6.25 1.035 11.07%
5.2 < FYC <675 491 5.2%%
6.75 < FVL < 7.25 184 1.97%
7.28 < FVL & 7,75 §8 0.71%
7.75 < FVC ) 0.04%
Total 9,347 100.00%

Rationale

Based on Hankinson and Petersen’s data (Tables

1-4 Appendix A) (2) on 9,347 working coal
miners, tiie range for volumc and flow were e
tablished. Ninety-seven per cent of the miners
had a forced vital capacity of less than 7.25 liter
and 97 per cent had a peak ow of less than 13.25
liter per sec. If the spirometer is used for inspira-
tion and expiration, a volume capacity of greater
than 7 liter will be necessary. The volume re-

1o 'qaircm:nt of7 liter aleo applies to children, The
"+ ¥brk of Dickman and wssociates (3), Schmidt and
:':'c.o;-workm‘s {4), and Kn'udson and associates (5)
..demons:ra:e ‘this needs In addition, there was
T concumn;g, of wo’rkshc-p participants repre-
**" senting pediatric sinserests. Older ‘men and

errEI
- - * e .
s LI *

VARIABILITY OF FVC, FEV,, FEF,,

TR i e A bl kL

TABLE 2
QCCURRENCES OF PEAK FLOW
Range Numbser Parcantige
PKF < 10.258 .7.108 76.01%
10.256 < PKF < 10.7% §11% 6.54%
10.76 < PKF € 11.2% 435 S.19%
1128 < PKF < 11.75 353 3.83%
1175 < PKF < 12.2% 279 2.99%
12.2% < PKF < 12.7% 191 2.04%
1275 < PKF € 13.2%5 147 1.57%
13.25 < PXF € 13.75 106 1.07%
13.75 < PKF < 14.25 37 0.40%
142.% < PKF 34 0.36%
Totai $.347 100.00%

women have volumes similar to those of children
(3-5). A 7-liter spirometer will not measure the
person with “super” lungs, but it will cover the
majority of the population. Accuracy of = 3 per
cent of reading or = 50 ml, whichever is greater,
is based on the data of Hankinson and Petersen
(2). Their data showed coeficient of variation on
the same subject on different days of 3 per cent
or less. (Table 3 Appendix A) These data have
been substantiated by Glindmever and others (6.
25). The instruments must be capable of measur.
ing flows in the range of { to 12 liter per sec. The
12 liter per sec maximal fow rate selection was
determined from Hankinson and Petersen’s data
{2). which show that less than 4.5 per cent of the
population have flow rates greater than 12 liter
per sec. (table 2, Appendix A) The volume ac-
curacy is required on either Sow or volume mea-
suring instruments to be = 3 per cent of reading
or = 50 i, whichever is greater.

TABLE 3

FCOR MULTIPLE TESTS ON

THE SAME SUBJECT OVER A 1 TO 2 YEAR PERIOD

Stancdard
Error of Coetficient
Muean e Estimats  of Yariation N Total
FVC
NMaies 5.45 Q.18 2.13% 13 150
Females 2.39 G.117 3.00% 7 81
FEV,
tAaias 4.28 Q.089 2.31% 13 1%Q
Famales 3.40 0.12% J.68% 7 21
FEF ¢
Males 443 0.109 4.72% 13 111
Eemaiet 4.28 0.336 7.89% 5 48

bl
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Spirometers need not perform all tests, but the
tests they are advertised to measure should meet
the following as a minimum. Definitions are
@¥Xen from 2 report of the ACCP-ATS Joint
Committee on Pulmonary Nomenciature (i),

Test Title
Fital Capacii}' (Fey

Deﬁmtwn

_The maximal volume of air exhaled from the
point of maximal inspiration.

Stundard

If an instrument claims to measure VC, it shouid
continue to accumulate volume for at least 30
sec. The instrument should be capable of measur-
ing volumes of at least 7 liter (BTPS) indepen-
dent of flow rate for flows between 0 and 12 liter
per sec. Accuracy required is at least = 3 per cent

“of reading or = 50 ml, whichever is greater.

TABLE 1
MINIMAL SPIROMETRY STANRDARDS SUMMARY

Range/Accuracy Flew Rangs Time

Resittarce and

Test a8TPS (liter) (liter/swc)  (sac} Start Point Back Presturs Tesr Sinnnis
vC 7 litar/Z 3% of 0= 12 is) - Calibrated Syringe
resding or §Q
mi, whichevar ,
is greatar ,
FVC 7 liter/= 3% of o— 12 12.0 - ? simuistsd FVC
reading or 5Q signsis in range
mi, whichever (1’ FVC = ¢,
is grester iiter v = 0.4 3ec
{2) FYC < liter
T=2.4 wc
FEV, 7 titer/E 3% of G—12 t Back extrapo- Lets than 1.5cm  Same ss FVC
reading late or equive- HoQ Hter/sac
lant at 12.C litar/
sec flow
FEWV, 1.0
FEF 7 litar/% 5% of o— 12 10.0 - Same a3 FEV, Same as FVC
25=76% reading or 0.1
liter/tws, which-
aver is greater
v 12 titer/sec/E 5%  Q0— 12 1Q0.0 o= - "Same ss FEV, ManutacTurer
of reagding or 0.2 proof
titer/sgc, which-
aver is greater
LYATAY Sine wave 250 g—12 12-15 - Pressurs [ass than  Sine wave pume
liter/min @ 2 * 5% 3% £ 10 em Hs0 0— 4 Hz % 10%
iiter 10 £ 5% @it TV 2.0 @ £12 litr/sec
of reading Mz
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Definition
Self-explanatory. Formerly called the maximal
mid-expiratory flow rate (MMEF).

Standard

The FEFjs.r5e should be measured on a system
with at least a 7-liter capacity with flow in the
range of 0 to 12 liter per sec and the capability
of recording volume for at least 10 sec. The
FEFgs.7se has an accuracy requirement of =35
per cent of reading or = 100 mi per sec, which-
ever is greater.

Rationale

This test result has a much larger patient stan.
dard deviation from FVC or FEV, because 2
measurements of velume and time are required.

Test Signal

The test sighal for FEF5.75, is the same as that
used for FVCand FEV,.,

Test Title
Flow (1)

Defnition R
Instantzneous forced expiratory flow.

:":SMRddf“d::.‘:‘
*N L]

e Llow may be measured electronically or graphi-

* cally. ‘L‘\"heré flow-voiume loops or other uses of

Ot flow ar;,rpgde with 1ow in the range of 0 10 12

fiter per sdéc.the fw should be within =5 per

Iy ,qgm of reading or:x;8.2 liter per sec, whichever
*vs2is’ greardn® The tifne interval available for the

test shoql.d' E:c at least 10 sec.

Raz:on::lc -

Flow signals are sometimes the primary signal
used to make volume measurements (bv integra-
tion). They are usually less accurate than volume
measurements and are much more difficult to
calibrate. Gther instruments differentiate volume
signals to get flow. With the “noise,” phase-shift,
and associated problems, fows accurate to within
= 5 per cent were believed to be adequate. When-
ever a flow transducer is integrated to measure
volume, it is the volume requirement that should
be accurate to within = 3 per ¢ent of reading or
50 mli, whichever is greater.

Test Signal

“"Expenential” signals specified for the FVC and
FEV, testing are the suggested signals. Proof of

the qualification of the instrument to this stan-
dard will require proof by the manufacturer until
stgndard testing procedures can be designed. In-
sfruments having V capability will requ:re the in-
strument to be so labeled.

Test Title
Maximal Voluntary I'vntilation (MI'T)

Defanition
hie volume of air expired in a specified perfcd
durimg repetitive maximal respiratory effort.

Standard

\When a spirometer is used for measuring MVV

it should have a response that is fat within = 10
per cent up to 4 Hz at flow rates of up to 12 liters
per sec over the volume range. (See Test Signai
and table 1.3 The time for exhaled volume inte.

‘gration or recording should be no less than 12 or

more than 13 sec. The indicated time should be
accurate to within = % percent,

Rationalr
For tire MVV maneuver, the frequency content of

- _the volume-time signal is high (15, 16) and,

therefore, results are instrument dependent
(17-19). The listed references give the rationale
for this standard.

Test Signal

When tested with a pump proeducing a sinusoidal
waveform, the indicated response of the instru.
ment in incrementally increased flow up to 250
liter per min signal, produced with stroke vol-

umes up to 2 liter, should be accurate within = 5_

per cent of reading. During the testing the pres-
sure at the mouthpiece should not exceed = 10
cm H,0. For volume spirometers these require.
ments apply throughout the volume range.

Recorders

Diagnostic spirometry requires a graphic record-
ing. In oanly two applications recorders are not
required but are highly recommended. (/) For
screening purposes; if the sceening spirometry
is abnormal, 2 recorded diagnostic spirometry
should be made. (2) For follow-up studies requir-
ing limited information for patients who have al-
ready had a diagnostic spirometry. In these ap-
plications it is permissible to use devices that
meet the minimal requirements specified previ.
ously but do not produce a hard copy graphic
record.




TABLE 4 -

EXPIRATORY TIME IN SECONDS (FETX%)
TOTAL POPULATION N = 1,222 COAL MINERS

. FETSM% FET5% FETI120%
Mean 2.29 3.8% §.87
Standarag Deviation 1.39 2.13 3.72

Subjects with Obstrucnen (FEV/FVC < 70%)
N = 205

FETIO% FETI5% FETI100%

Maan 4.45 £.50 10.21
Srangarg Caviation 1.76 2.57 4.24
Tre Signal -

he est signal for VC will be a calibrated syrings
with a volume of at least 3 lizer or a suitably cali-
brated spirometer tested over the volume range
of the instrument.

Test Ti'U.Cl
Forced Fital Capacity (FVC)
4

Definition .

Vital capacity performed with a maximally
forced expiratory effort.

Standard

The spirometer should be capable of measuring
volumes up to at least 7 liter (BTPS) indepen-
dent of How rate for Rows between 0 and 12 [iter
per sec. The instrument should be capable of ac-
‘cumulating volume for at least 10 sec. The in.
strument should accumulate all of the expired
volume for at least = 3 per cent of reading or
= 30 ml, whichever is greater. The volume ac-
curacy reguirement is the primary determinant
of the fllow accuracy. “End of test” will occur
when the average flow over a 0.5-second interval
is less than 50 ml per sec or when the volume
change in a 0.5-second interval is less than 25 ml.

Rationale

For the FVC test, the volume and flow require
ments are the same as for the VC (2-6). Hankin-
son and Petersen {2} have shown that FVC ma-
neuvers must be recorded for at least 10 sec if
94 per cent of 205 subjects with obstructive lung
disease are to be correctly classified (table 4, Ap-
pendix A). (Airway obhstruction is defined as
FEV,/FVC ratio less than 70 per cent.)

Test Signal -

The FVC will be simulated by “exponential" .

volume-time curves. The frst simulated exhala-
tion will have an FVC of 5 liter and a2 time con-
stant of 0.4 sec (peak flow, 12.5 liter per sec).
T&F second will have an FVC of 3.5 liter and a2
ofine constant of 2.4 sec (peak fiow, 1.46 liter per
sec).

Test Title
Timed Forced Expiratory Volume (FEV )

Definition

The volume of air exhaled in the specified time
during the performance of the FVC, e.g.. FEV,
tor the volume of air exhaled during the first sec
cf FVC. :

Standard

The FEV, will require a spirometer having a voi-
umne of at least 7 liter and a volume accuracy of at
Ieast = 8 per cenct of reading or = 50 ml, which.
ever is greater over the flow range of 0 to 12
liter per sec. The instrument should measure the

"FEV, within an accuracy of at least = 3 per cent

of reading or = 50 ml, whichever is greater. Be.
cause most instruments will also measure FVC
and FEV,;FVC ratios, they shou:id be capabie of
accumulating voiume for at leas: [0 sec. The
“start of test” for purposes of timing will be de-
termined by the back extrapolation me2thad (7,
8) or a method shown to be equivalent. The re-
sistanice to air flow at 12.0 Litar per sec should be
less than 1.5 cm H,O per liter per sec.

Rationale

FEV, measurement is influenced by the poiat se-
lected as the start of the test. A uniform method
of selecting the point is required to main:ain
consistency. The back extrapolation (7, 8)
method is the most consistent and accepted
method (see section on measurement standardi-
zation which foliows) and should be used untii
other methods are demonsirated to give equiva-
lent results. Flow resistance is important in de-
termining the FEV, and other timed expirations
(9-i4). ‘

Test Signal

The test signal for FEV, is the same as that used
for FVC.

Test Title
Mean Forced Expiratory Flow during the middle
half of the FVC (FEF2s-2sm,)
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and that the tests provide an accurate refiection
of the subject’s pulmonary function. This conelu.
sion was achieved after reviewing the dawa of
Knudson and associates (Appendix B, table 1)
(20) and others (7, 21). There is no need to ob-
tain more than 3 acceptable tests.

Nose Clips
Nose clips are recommended but not required.

Rationale

Although the use of nose clips does not appre-
ciablv infiuence the FVC performed using the
open circuit technique. some subjects breathe
through the nose during testing when a closed
¢ircuit technique is used. However, it was agreed
that although nose clips are recommended, they
are not required to maintain a standard method
of testing.

Sitting versus Standing

Adule subjects may bc studied in the sitting or
standing position. No indication of position is
necessary. In children under the age of 12, the
position should be indicated.

Rationale

Piersonn and co-workers (22) indicate that no
clinically significant differences exist between
spzromocnc. data from sitting and standing sub-
Jects. U npabl:sheﬁ' *data (R. Lemen) indicate
«<hiat in children, VC'is greater in the standing
chan in ;be sjmng posxuon

Measiiiin 0

Spirometric variables. should be measured from
aseries ofat least $ acceptable forced expiratory
curves. Th«"maximal FVC and the maximal FEV,
(BTPS wijk be recorded, after examining the
data from all of the acceptable curves, even ii the
two values do not come from the same curve, If
the FEFas.7s¢, and/or the instantaneous maxi-
mum expiratory flows (V) are obtained from a
single rest, the test used will be the one with the
greatest sum of FEV, and FVC (7).

Raticnale

Best efiorts cannot be determined by simple in-
spection of a spirogram. Measurements and al-
culation are required to determine the largest
values. There is rarely a significant difference be-
tween the largest values and the mean values in
norma! subjects. However, independently select-
ing the largest value for FVC and FEV, accounts
for the occasional influence of learning and pot-
sible deterioration in perfocrmance due to fatigue

ic

or induced bronchospasm. There is no need 0
discard the best FEV, ¢ven if the maneuver is
prematurely terminated. FEFzs.754 will be influ-

¥nced by the FVC of the curve from which it is

determined. Spuriously high values may be re-
ported if obtained from maneuvers with lower

~FVC. Summing the FEV,and FVC provides an

objective and simple method of defining the
“best” curve (7).

Clinical/ Epidemiologic Considerations

The issue of clinical versus epidemiologic con-
siderations for test selection and test recording
was discussed. There were major agreements but
some minor disagreements about test selection
and when and how testing should be averaged.
In the vast majority of the cases the instrument
reguirements, testing procedures, and numbers of
tests required were agreed to by both the clinical
and the epidemiologic participants.

Technician Training

The critical importance of training of pulmo-
nary technicians was discussed at length. It was
decided that it is best to provide proper supervi-
sion and not certification. Cost factors mitigate
aguinst certification, which of itself does not en-
sure quality. It was recommended that ALA/ATS
follow up on development of training criteriz
and call upon lung associations and chapters to
identify qualified and accessible training sites. A
related concern is that many physicians supervis-
ing pulmonary function laboratories in commun-
ity hospitals are not adequately prepared. These
needs should be included as a comsideration in
the ALA/ATS hospital consultation program. It
was almost unznimously agreed that the manu-
facturers are not providing proper training in
the use of spirometric equipment and tha: the
nes=d for hands-on live patient capabilities was of
crucial importance in training. Therefore, in the
foreseeable future the workshop did not expect
that manufacturers would be able to meet train-
ing needs.
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Fig. 1. Extrapolated volume.

Recorder Requirements

The device used to record FVC and FEV, should.
provide at least a tracing of volume-time or vol-
ume-flow during the entire forced expiration.
For the volume-time tracing the recorder must
be capable of dispiaying the entire FVC maneu.
ver, at a constant speed, from maximum inspira-
tion for at least 10 seconds after the start of the
maneuver, (The tracing must be stored and
available for recail.) If a paper record is made it
must have at least the following characteristics:
Paper cpeed, at least 2 cm per sec; higher speeds
are preferred. Volume sensitivity, at least 10.0
mm of chart per liter of velume., (BTPS) Flow
sensitivity, at least 4.0 mm of chart per liter per
sec of low (BTP).

Rationale

Spirograms still represent the best method of en-
suring that this “efort-dependent” test is prop-
erly performed. Most forced vital capacity spiro-
metric analysis is made from a volume-time trac-
ing: to determine the quality of the start of the
FVC test and achieve reliable results by back

. extrapolation to determine time zers, the re.
corder should be up to speed before forced ex-
piration js begun. (See figure | and associated
discussion below). The ten second record re-
quirement is based on the data presented earlier
(2) and shown in Appendix A table 4. The re.
quiremaents for chart speed and volume sensitiv-
ity are based on earlier recommendations (9, 24)
and the need to have adequate visual resolution
on the record. Whatever methods are used, tech.
nigues need to be deveioped that (J) minimize
patient time, (2) minimize technician effort and
cost, (3) provide for comparison and consistency
between laboratories, and (4) do not throw away
important information.

Standards for Forced Vital
Capacity Measurement :

—Instrumentation

JPiagnostic spirometry should be performed with
a spirometer that meets the technical specifica-
tions of the American Thoracic Society as out-
lined above. Workshop participants agreed that
the spirometer specifications should apply to all

 diagnostic spirometers whether used for clinical,

diagnostic, or epidemiologic purposes.

Rationale

Instrumentation standards should be met to pro-
vide accurate spirometric data and information
that is comparable {rom laboratory to laboratory
and {rom one time period to another.

Standard Methods for Test Perfcrmance

Subjects will be instructed in the FVC maneu-
ver, and the appropriate technique will be dem-
onstrated. A minimum of 3 acceptable FVC ma-
reuvers will be performed. Acceptability will be
determined by the technician's gbservation that
the subject understood the instructions and per-
formed the test with a2 smooth continuous ex-
halation, with apparent maximal effort, with 2
good start, and without () Coughing, (2) Val.
salva maneuver (glottis closure). (3) Farly ter-
mination of expiration. (In a2 normal patient
this would be before completion of the breath;
in an obstructed patient this would Se assumed
to have taken place if the expiratory time w=s less
than 5 seg.) (#) A leak. (5) An obstruct2d mouth-
piece (obstruction due o the tongue being
piaced in front of the mouthpiece, falss teath fall-
ing in front of the mouthpiece, etc.). (6} An un.
satisfactory start of expiration, characicrized by
excessive hesitation or {alse starts. Unsatisfactory
starts prevent accurate back extrapolation and
determination of time zero. To achieve accurate
time zero the extrapolated volume on the volume
time tracing-spirogram—should be less than 10
per cent of the FVC or 100 ml whichever is
greater. (See figure 1 for definition of extrapo-
lated volume). (7) An excessive variability among
the 3 acceptable curves. The 2 best of the $ ac
ceptable curves should not vary by more than = 5
per cent of reading or = 100 ml, whichever is
greater.

Rationale
At least 8 acceptable tests are required to ensure
that maximal effort and cooperation are obtained
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APPENDIX 8

KNUDBSON, RJ., SLATEN, R.C., LEBOWITZ, M., AND BURROWS, 8.
THE MAXIMAL EXPIRATORY FLOW VOLUME CURVE. NORMAL STANDARDS,
VARIABILITY, AND EFFECTS OF AGE, AM REV RESPIR DI§, 1976, 113, 371

. TABLE 1

COMPARISON OF THE BEST OF THE FIRST 3 WITH THE BEST OF 5 TESTS
{APPAEQXIMATELY 3,000 PEQPLE)

" Year 1 Year 2
They waere identical in: 631.1% 67%
* Thay ware within 5% of sach other in: 90.1% 93.9%

Thus, the bast ofcurred in the last 2 in:

(*butin only 25% wers ditferances grester than 25 mi) ars’ 3%
When the best FEV| occcurred in the last 2 tests, it was

2t lesst 5% grestar than the best of the first 3 in: 3.9% §.1%
Whaen the best FEV,; occurred in the last 2 tests, it was

st least 10% greater than the bast of the first 3 in: 2.7% 1.7%
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Jume 21, 1985

Mary Martha Merritt, Coomissicner
Workers' Coampensation Rmd

601 Morris Street

Charleston, West Virginia 25301

Te The Honorable Commissioner Merritt:

COMMENTS N PROPOSED EMERGENCY RULES
LEGISLATIVE RULE 23-1, SERTES 1, SEC. 20.8

This is to serve as comments to the Proposed Emergency Rules,
Legislative Rule 23-1, Series.l, Sec. 20.8 which apply to occupaticnal
tneumocceniosist elaims. The effect of these standards is to defeat the
purpose of the Workers' Compensation Act and, if adopted, will deprive
claimants of their entitlememt to benefits.

The Standards for Medical Examination state that the Commissicner
at the request of the Occupational Pneumoconiosis Beard may direct the parties
tc furnish additicnal evidence and/or additiomal testing at the laboratory
utilized by the Cccupaticnal Pneumcconicsis Board or other laboratories
when the results of ventilatory and arterial blood gas testing conflict.

Such a requirement was not contemplated by the Supreme Couxrt when it directed
the Oecupaticnal Pnewmoconiosis Board te formulate standards. This provision,
if adopted, will require a claimant to prove that the impairment demonstrated
by pulmonary functicn testing is due to pneumoconiosis if the employer pro-
duces cconflicting test results. Such a regulation creates a presumption

that the employer's test results are of greaster weight than the claimant's
evidence. The Supreme Couxt created a presumption that the claimant's results
are due to pneumoconiosis and the burden shifts to the employer to prove that
the claimant's results are due to come condition other than pneumoconiosis.
Javins, et. al. v. Workers' Copensation Camrissioner, (June 27, 1984). The
above raferenced regulation overrules the principles set forth in Javins.

In regular injury claims under Workers' Compensation, the evidence
is comonly conflicting as to the degree of permanent partial disability
attributable to a compensable injury. The evidence is conflicting as to
the physical examination findings of egqually qualified physicians. In re-
solving such conflicts, the claimant mast be given a liberal construction
of the evidence. Myers v. State Workmen's Compensaticn Comdssicner,

W.Va., 239 S.E. 24 124, 126 (1977); Woriman v. State Workmen's Compensation
Commissicner, W.Va., 236 S.E, 2¢& 236, 238 (1977); Sisk v. State workmen s
Camensaticn Commissicner, 153 W.Va. 461, 170 S.E. 2d 20 (1969); Fulk v.

State Workmen s ompensation Commissioner, 112 W.Va. 555, 166 S.E. 2d 5 (1932).




If the proposed Standards for Medical Exsmination are adopted, conflicting
evidence will be resolved in favor oz tne employer. Ceonflicting evidence

is inherent in Workers' Compensation glaims and the Supreme 'Court hus made

it clear what standard applies in suck cases. The Workers® Compansation
Cammissioner cammot adopt standards which azre in direct conflict with liberality
rule. Where the claimant presents reliable medical evidence as to his pulmonary
impairment the employer must prove that such evidence is unreliable. Persiana

v. State Workmen's Compensation Commissioner, W.Va.,. 243 S.E. &d 844 (W.Va. 1378} .
Sach regilation also conflicts in west virginia Codel, Chaprer 23, Article &, -
Section 8c(b). T

The Arterial Blcod Gas Studies, Section (I) provide that exercise . .
must be performed by having the claimsnt pedal a bicycle at 75 watts.
First, there is nc reason for requiring the claimant to be exercised on a
bicyele as cpposed to a treadmill. In my perscnzl experience, I have re-
presented many claimants who have never riden a bicycle. Due to their un-
familiarty with the operation of the bicycle, such claimant has difficulty
ccmpleting the test. There is no medical reason for favoring exercise by
bicycle over that of a treadmill. All pulmonary fimetion laboratories in :
Beckley, West Virginia use a treadmill for exercise. T must also take excepticn
to the requirement that the level of exercise be set at 75 watts. Such exercise
load is clearly insufficient to assess impairment in a person performing heavy
strenucus work. The requirement would be much better if stated in terms of
an 02 uptake., A limit of 20 to 21 for the exercise Oy uptake would be ac-
ceptable for evaluating coal miners. _

Another coment to the Arterial Blood Gas Standards pertains to
the 07 uptake. The regulations sheuld require all arterial blocd gas results
set for the exercise 0o uptake. In this mammer arterial bloed gas results
performed at different times and places can be carpared. For instance, St.
Francis Hospital does not report the Oy uptake whereas the Appalachian Pul-
menary Laboratory does report it. Because of this one carmot draw definite
ccnclusions when the exercise test results differ. Light exercise commonly
czuses the POy to rise; however, in a diseased lung the PO; will drop with
further exercise. Because of the amission of the Op uptake the resolution of
conflicting evidence is made difficult.

Under Arterial Blood Gas Studies, Sectien (II), the regulations
require the addition of 9 mm Hg to the POy for all results fram the Beckley
area, Such requirement is not based upon scientific evidence as to the
effect of barcmetric pressure on arterial blood gas resuits. The O. P.
Board assumes a P07 of 75 as normal for Charleston which makes a POy of 66
normal for Beckley. I have not met any physician who believes that a P07
of 66 is normal for elevaticns inder 3000 feet. At a POg of 60, a patient
ir a hospital in Beckley will be placed under oxygen therapy. The U. S.
Department of Labor will approve home oxygen equipment for a POp of 60 or
below in Beckley. Such a persem would be entitled to a 157 award if the
table of impairment is adopted.

The Table of Tmpairment will limit permenent partial disabiliry
awards for cccupational pneumoconiosis to 30 percent for Beckley results.
A 307 impairment will require a POy of 31 for Beckley. A 407, impairment
will require a POy of 46 in Beckley. A 507, impairment will require a PC2
of 42 in Beckley. The Commissiomer must realize that fummms carmot exist
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with levels of POy ramaining in the forties. Certum*' su~b irdividuals
will be imder cxygem therapy. The Board through such standards is clearly
stating that Charleston results will p_e used to determire ~mlmonery impair-
ment.

In the alterpative, The Commission shoula adopt sta.ndards which
assiume a POé of 81 to 85 as normal for Charleston. Such predicted normals
can be found In common use by physicians practicing An che Fanowha Valley.

The Table for Impairment of Pulmonary Functicn tctally ignores
the level of PCO, in evaluating arterizl blocd gas test results. I per-
sonally know of no physician who would draw conclusions as to pulmonary
impairment without considering the P02 and PCO2. The past practice of
the Occupational Pneumcconiosis Board was to consider both POy and PCOs.
The standards pramlgated by the American Medical Association, the U. S.
Department of Labor and the Social Security Administration all consider
both POy and PCO2. Although the standards state that the A-a gradient
is to be considered the table totally ignores this test result. The A-a
gradient carmot be calculated without the PCOp being used. The Commission
must consider the A-a gradient in determining impairment. Tedder v, Workers'

Compensation Commissiocner, (July 18, 1984).

Arterial bloed gas tests measure the transfer. of gases between
the Iung and.the alveoli of the lung. The tabled standards ignore the
transfer of P02 and PCCp in the Iung. A POz of 60 with a PCO, of 30 is
not the same degree of impairment as a PO%agf €C and a PCNo of 40. The
tabled standards, if adepted, ignore the ic principle of blood gas
exchange.

I respectfully request that these ccmments be considered and that
the standards be revised comsistent with my suggestions. If the standards,
as published, are adopted in their present form, claimants for VWorkers'
Camensation will be dealt the biggest set back in the history of the
Workers' Compensation Act. If adopted in their present form, the standards
will be challenged before the Legislature and the Supreme Court due to the
inconsistencies which I have attempted to peint ocut.

Very truly yours,

e Foey ey

Don M. Stacy
Attorney at Law

MS :paf
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W. Va. Workers' Compensation
Fund

60l Morris Street

Charleston, West Virginia 233Cl

Attention: William Mitechell

Re: Proposed Rules of the Workers'
Compensation Commissioner

Dear Mr. MiLc@Fll:

Per’ our telephone —conversation today, please find
eaclosed a copy of a letter received by me today from Dr. George
L. Zaldivar, M.D., Ltd. with his comments regarding your proposad
regulations on evaluation of pmneumoconiosis claims and exercise,
ete. Line six of that letter I believe should read "Page &, Iten
G" iastead of "Page &4, Item G", If you have any gquestions
regarding this letter, please contact me.

Very truly yours,

—

arles G. Johnson

TT
Enclosure




GEORGE L. ZALDIVAR MDD, LTD.
LUNG DISEASES AND INTERNAL MEDICINE
SUITE 404
3100 McCORKLmENUE, S E.
CHARLESTON WEST VIRGINIA 25304

June 18, le¢zs

r, Charles G. Jonnson
ttornev at Law

ost 0ffice 3ox 2332

larksburg, West Virginia 26301

ear Mr. Johnson:

I have reviewed the preposed regulations to the Workers' Compensation
Fund regarding evaluation of pneumcconicsis claims and exercise,
ete. I find that they are essentially in agreement with
established norms of the Medical Thoracic Scciety. ., There should
be no trouble at all with compliance except fcor one provision
contained in Page &, Item G. Analysis of blood samples can be
performed within 30 minutes without any appreciable deterioration
of the gases as long as the samples are iced., The lC-minute
limit will cause some problem in facilities where the bloeod gas
analyzing instrument is not in the same location as the
exercising subject. Moreover if there nappens to be a technical
prebliem which reguires some trouble shooting with an instrument,
more than 10 minutes will elapse before the sample is measured.
If the sample in guestion happens to be the exercising sample, it
would be unfair to the individual to have to be exercised one
more time for a second sample,

I have another objection to the regulation contained in prage 4,
Item G. The twc largest FEV l's should agree within five percent
of each oither rather than the seven percent reguested by the
Workers' Compensation Fund. The five percent reguirement 1s the
figure which has been accepted by the American Thoracic Society.

These are my only comments regarding these proposed regulaticns.,
I am addressing the same comments to Comnissioner Mary Martha
Merrett, I appreciate your reguest for comments.

With best regards, I remain

Siniifely, ‘
c
”ﬁg_ifé:> noE D
[

i

L. Zaldivar, M.,D., 7.C.C.P.
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William Mitchell, Esquire < o %"95 QO\"‘:&Q?)
Legal Divisien L e
Workers' Compensation Fund oF S§$ %§$éﬁ§
501 Morris Street d$'éﬁ
Charleston, WV 253301 §¢.Lc
< z‘_é '
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Dear Bill:

I'm submitting these comments concerning the proposed rules
anéd regulations governing occupational pneumoconiosis examina-
ticns.

I've found myself in general agreement with the comments of

Dr. Gregory Wagner, M.D, and attorney Timothy Leach. Therefore,

I will not repeat what they have said, except to emphasize that
ny experience with my clients confirms what Dr., Wagner had to

say with regard to scheduling of testing in a way which respects
the dignity of the claimants, and in striving for a "non-suspi-
cious” atmosphere. I realize that the number of claims places

a burden upon the laboratory facilities at St., Francis Hospital.
However, despite my best efforts at preparing my clients for

the tests they will receive, they often complain to me about

the atmosphere of the testing. My major concerns were not touched
upon by anyone else in the hearing, and perhaps they're beyond

the scope of your rules. They are as follows: following a
protest, I see no legal authority for treating the Board's find-
ings as being any different from the reports of the Commissioner's
medical examiners in injury claims; I respect the opinions of

the Board members, but I do not believe that they are the supreme
tribunal for deciding these cases; following the testimony of

the Board members, I believe the Commissioner should review the
evidence and make an appropriate award, in just the same manner
that an award would be made in a protested injury claim; I have

no objection to standardizing the method for computing impairment,
but impairment has not been equated with disability in other
cases, and I see no reason that it should ke in occupational pneu-
moconiosis cases. '




William Mitchell, Esguire
June 24, 1985
Page two

;__!?"'

If the intent of all of this rule making is to make the process
more "scientific'" and to eliminate "subjectivity", then I think
the Commissioner and the Board are deluding themselves. There
will always be a degree of subjectivity; there probably should
always be a degree of subjectivity. While I applaud the Board

anéd the Commissioner for the efforts, and while I certainly appre-
ciate the difficulty in arriving at reasonable rules, I believe
the final preduct should leave an active role for the Com-
missioner and her legal staff in determining the final ocutccme

of these cases.

Thank you very much for affording me the opportunity to comment
on these proposed rules.

Ve truly yours,

-

El
Jack L. Hickok
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Exhibi+ 34

Mary Martha Merritt, Commissioner
Werkers' Compensation Fund

P.0. Box 3151 .
Chazleston, wv 25305

Re: Comments on Proposed Emergency Rules, Legislative
Rule 23-1, Series I, Sec. 20.8

Dear Commissioner Merritt:

As a pracdtitioner who regularly represents claimants before
the QOccupatiohal Pneumoconiosis Board, as well as in other
administrative proceedings, I have a few comments on the proposed
Emergency Rules. Initially, I want to observe that an effort
to standardize the basic methods of data collection is a worthy
one and should assist everyone involved in the workers' compen-
sation disability process. In particular, the standards.for
the pulmonary function study seem to me generally very appropriate.

At the same time, the standards for blood-~gas study evaluation
dc not appear to me in scome instances to be rational or supported
by the best medical studies available. As I understand the
research literature, and I am not a physician, a correction for
elevation would be appropriate at approximately lmmHg for each
600 feet of elevation. The proposed regulations greatly overstate
the effects of elevation on blocod-gas study results. This has
the practical effect of making it difficult for testing to be
performed in the higher elevations of the southern part of the
state. Since a substantial portion of the ¢oal mining population
resides in those areas of the state with high elevation, this
works a tremendous disservice to claimants.

The level exercise during the blood-gas study seems rather
imprecisely monitored by the method used in the proposed Rules.
Without the measurement of oxygen uptake, a mere measurement in
watts will not necessarily provide an adegquate base line for
evaluation. Thus, I suggest that oxygen uptake be mandatorily
measured and taken into account. Likewise, the five minute
exercise period suggested in the regulations is nct consistent
with most of the medical literature, which reguires at least
a slightly longer period of time.
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Firelly, the percentages of disability contained on the
basic table with regard to blcocod-gas study results seems
entirely inappropriate. It is worthy of some note that a
blood~gas study result which would be sufficient for a £finding
0f total disability under the Social Security Administrations
standard of inability to perform any gainful employment would
only vield a permanent partial disability rating of 40% under
the proposed Rules. This makes no logical sense in view of
the fact that coal mining typically involves some significant
physical labor. It also goes without saying that these standards
are considerably more severe than those used by the Department
c¢f Labor in the federal black lung program. In view of the
purposes of our Wworkers' compensation statute, such stringent
percentages of disability seem highly inappreopriate and
substantially biased. -

One final general comment is that ultimately degree of
permanent disability is not entirely suceptible to simply
comparing certain functiconal study results to a table. As
all competent physicians in the field would acknowledge, the
assessment of disability is really a more complex process of
evaluating all of the available data., Thus, any implication
that an individuals degree of disability may be arrived at
simply by comparing results to a table is not medically or
morally justified.

I hope these comments are of some value in your evaluation
of the Emergency Rules. If you have any question with regard
to these comments, or desire additional development of these
points, I will be happy to participate in that process.

Sincerely,

€Yant Crandall iLf
Attorney at Law
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