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Section 1. GENERAL

Rules 1.01 through 1.06

interpretive rules®, efating to W. Va. Code

Chapter 23, Articl

e

4B, by autherity of W. Va.
Ceode 23-4B-6.
1.01 Sccpe
These rules and regulations are to provide for the general supervision of

the Fund.
1.02 Authority. - :"3"463!9

These rules and regulatie are issued in conformity with Article 4B,
Chapter 23 of West Vir‘ginia/ﬂﬁ,{iQB'i, as amended.

1.03 Effective Date. -

These rules and regulations are promulgated on November 2, 1973, and
become effective December 2, 1973.

1.04 Filing Date.

These rules and regulaticns were filed in the Office of the Secretary of
State on November 2, 1873.

1.05 Certification.

These rules and -regulations are ceriified authenfic by the Secratary of
State.,

1.06 Definitions.

As used in these regulations:
(a) "Active subscriber” means any subscriber cother than an inactive

subscriber or non-operating subscriber,
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(b) "Claimant" means any individua! who files for benefits under the
Federal Act.

{(c) "Commissioner” means ihe West Virginia Workmen's Compensation
Ceommissioner who is the administrator of the Fund.

(d) "Employee” means any employee within the employ of an operator
subject to the Federal Act,

(e) "Federal Act” means Title IV of the Federal Coal Mine Health and.
Safety Act of 1968, as amended.

(f) "Fund” mezans the Coal-Workers' Pneumoconicsis Fund.

(g3 "Inactive subscriber” means 2 subscriber who is still operating but
whose payroll for the most recently cempleted calender gquarter is less
than sixty percent of his payroll for the preceding calendar quarter and
the reduction in payroll is attributable o a reduction in werk force and
such reduction in work force is not occasioned by a transaction subject to
the provisions of Section 7 of these regulations.

(h} "Nen-operating subscriber” means a subscriber who has no payroll
occasioned by the deep or surface mining of coal or the preparation
thereof at the time of filing of his election agreement or who during his
subscription year ceases to have any such pavyroll.

(1) "Qperater” means an operater (whether 2 sole propriestorship,
partnership, firm, corporation or other legal entity) as that term is used
in the Federal Act.

() "State Act” means Article 4B, Chapfer 23 of the West Virginia Code,
of 1831, as amended.

(k} "Subscriber” means any operator, subject to the provisions of the

Federal Act, who shall elect to subscribe to the Fund and thereby be
beund to pay the reguired premiums znd deposits.
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(1)

(m)

{n}

"Subscription year"” means one yesar computed from the date of
acceptance of a subscriber's election agreement, to the anniversary date
thereof, except that as to any subscriber whose election agreement is
accepted on or before November 30, 19732, the subscription year for such
subscriber shall date from July 1, 1873.

"Developed charge” means the sum of actuzsl charges and an
actuarial estimate of additional revenue necessary o meet future
obligations of the fund for incurred lizbilities not definitely ascertainable.

"Preparation” means any ancillary operation pertaining to the
mining of coal, including marketing, transportation, cleaning, installation
and construction of "on-site” facilities, drilling of shafts, and any and all
other commercial activities in connection with the production of coal,
whether or not specifically described herein if such activities are within
the purview of the Federal Coal Mine Health and Safety Act of 1963, as

amended.

Section 2. SUBSCRIPTION.

2.01

Application

Any operator desiring to participate in the Fund for a particular

subscription year shall apply for coverage by executing and forwarding to the

Commissioner a subscription application form. An operater must seek coverage

for his entire operations pertaining to the deep or surface mining of coal, or

both,

or the preparation thereof. Except as hereinafter provided, the entire
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pavroll pertaining to such operations shall be used in computing premiums due.

It is the purpose cf this section ftc prohibit an operator from seeking partial

coverage under the Fund of such operations.

2.02 (Classification & Premium Rate

&
Upon receipt of the sugééription application, the applicant will be
furnished classification and premium advice and the necessary election

agreement form.

2.03 Election

When the duly executed election agreement form has been returned to the
Commissioner, together with a check for the required premium and deposit, the
Commissioner, if satisfied that all reguirements have been met, and if satisfied
that the operator will be able to comply with the provisions of the Fund,
particularly with regard fo retrospective rating and withdrawal or cessation of-
participation in the Fund, shall promptly send the operator a notice of the
acceptance of his election agreement to.subscribe tc the Fund for such
subscription year, stating the date of such ascceptance,. and notice thereof shall
be forwarded to the U. S. Department of Labor.

2.504 Security
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To insure an operator's ability tc pay any additional premium required at
the end of a subscription year, because of retrospective rating, hereinafter
provided for, the Commissioner may at the beginning of such subscription year,
in the exercise of his discretion, require such operator to file with him a
corporate surety bond, cash bond, or other sacurity, deemed adegquate by the
Commissioner for such purpose,

2.05 Renewals Required

At the end of a subscription vyear, continua-'tion ‘as a subscriber to the
Fund shall not be automatic and a renewal subscription application form and a
renewal election agresement for the ensuing subscription year must be filed and
accepted.

2.06 Failure Te Provide Proper Informaticn

If the Commis_sioner:__di_scov_ers after_* an election agreement has been
accepted that the operator has failed to provide proper information as required,
or that the operator has applied only for partial coverage of his operations as
specified in Section 2.07 of these Rules and Regulations, the Commissioner may
revoke the coverage previously approved, or collect from the operator all
premiums that would have bteen chargesble against him had he applied for

complete coverage of such operations, or provided the necessary information.
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SECTION 3. QUARTERLY REPCRTING

3.01 Generai

On or before the last day of the month next succeeding the end of each
calendar cuarter, esach subscriber must file with the Commissioner a gquarterly
pavroll and premium report refiecting his payrell for the preceding quarter, and
submit therewith payment of the total premium due. This payroll and premium
report must be made on the prescribed form, in conformity with the instructicns
appearing thereon, and must include the following information:

(a) The total amount of gross wages paid during the preceding guarter to all
emploveess, If an opefator is conducting operations in more than one
classification, a separate statement of wages paid must be made with
respect to each such classification. Names of employees are not to be
shown on the payroll and premium report, but must appear on the payroll
records maintained by the operator. If in a gquarter no employeses are
engaged and no wages are paid, the report shall so state.

(1) For the purposes of this report, "wages”  shall include. all
remuneration for employment, whether pavyable in money or in a
form other than money, whether designated as wages, salary,
bonus, commission, profit-sharing, etc., and shell include the
reasonable money value of board, rent, housing, lodging and
similar benefits,r when affordedr in exchange for services rendered

by an smployee.
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. . (2) Ne deductions {from wages shall be allowed on account of the

operator's pr‘oviding tools, explosives, maintenance of equipment,
or other materials or services for which deductions are customarily
made from an employee's weges, but the entire amount of wages as
defined above shall be included in the payroll report.

(b) A statement of the premium rate zssigned to the subscriber with respect
to each classification. Upon request, the Commissioner shall provide
necessary information concerning the premium rate and classification
applicable to operations conducted.

(c) A statement of the zamount of premium due with respect to each
classification. [n order to compute the premium due, the total wages shall
be multiplied by the assigned rate.

3.02 Subscriber’'s Deposit

The deposit required of a subscriber shall not be less than an amount
equal to the total premium paid by such subscriber for the last preceding
quarter. Upon receipt of written notice from the Commissioner that the amount
on deposit is less than the requiréd amount, fﬁe subscriber shall promptly remit
payment to the Commissidoner of such additional amount as may be required.

32.02 Remittance ' ' . L
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All premiums and other payments shall be made payable to the order of
"West Virginia Coal-Workers' Pneumoccnicsis Fund” and shall be mailed or

delivered with the payrcll and premium réport directly fto "Coal-Workers'

Preumecconiosis Fund”, Charleston, West Virginis.

SECTION 4. AUDIT AND INSPECTION

4.01 General

Every subscriber shall keep, maintain and preserve records which
accurately reflect ali expenditures for payroll and the separation of such
expenditurés according to the various classifications of the subscriber.

The Commissioner shall be authorized to .audit and inspect, at any
reasonable time, any or all records, papers, books, documents, etc., of a
subscriber tc wverify the acéuracy and wvalidity of reports made by the
subscriber. The Commissioner is authorized to conduct a physical inspection on
the premises of any subscriber for the purpose of verification of activities.

All  records pertaining to amounts and classifications of payroll
expendituras of a subscriber shail be kept available for inspection. Non-
operating subscribers and inactive subscribers shall make available for
inspection such records as reflect such subscriber's past employment and
payroll pertinent and necessary to classification and premium rate compuiation.
If a subscriber fails to maintain and presesrve, or to make available, such
records, the Commissioner may assass premiums on the basis of available

information.
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. If the Commissicner has assigend two or more classifications for a
subscriber’'s accouni, and the subscriber fails to maintain an accurate and
verifiable separation of his pavyroll expenditures by such classifications, that
part of the pavroll which cannot be reasonably determined by the Commissicner

to beiong tc any other classification shall be allotted to the assigned

classification having the highest premium rate, and premiums shall be assessed

accordingly.

SECTICN 5. CLASSIFICATION, COMPUTATICN AND ASSIGNMENT
CF PREMIUM RATES o

5.01 Geneial

As scon as practicable after the first day of July of each year, the
Comriissioner  shall prepare a readjusted Rate Schedule, determined in
accordance with the experience of =ach c}assfiﬁcation. The Rate Schedule shall
specify as to each classification the applicable minimum rate, maximum rate, base
rate, and loading charge to cover administrative expense and potential losses tc
the Fund.

initially there shall be two classifications designated -~ deep mining and
surface mining respectively. The Commissioner may, however, establish
additional classifications on the basis of the number of employees, size of
payroll, tvpe of mining operafion, claims experience or any combination of the
aforementioned or on any other basis which to the Commissioner shall be deemed
appropriate. In the preparation and adopticn of the merit rating classifications,

. the mrimary purpose of such classification shall be to assign the liability and
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secure the revenue from the given classification necessary to cover the
expenses and lfability developed by such classification. A subscriber may, at
anytime during the first six months of a subscription year, make a2 written
request for partial or total reclassification of his business, or for the exclusion
of certain of his operations, or for specific employments. Upon raceipt of such
written application, tha Commissioner shall direct that an investigation be made
into the operation or emplovment in question, ‘and, if proper, direct the
reclassification or exclusion to be effective at the beginning of the next
subscription year. During the first year of subscription, the operations shall
be classified as either "deep mining” or "surface mining” and wages shall be

reported for all employees regardless of the nature of their work,

5.02 Active Subscribers

The Commissicner shall develop a svstem for reirospective rating of
subscribers based upeon an evaluation of the experience..of the subscriber
during the subscription year. This evaluation shall be made at the earliest
possible date upon which it can be determined that the experience for such
subscription vear can be ascertzined. If it is determined that the developed
charges of & subscriber, administrative expense, and lcsses to the Fund, are
less than the revenue generated by the subscriber’'s rate, such subscriber shall
be entitled tc & refund equal to the excess premium paid. In no event,
however, shall the cost to the subscriber be less than twenty-five percent of
the base rate for his classification. if it is determined that the developed

charges of a subscriber, administrative expense, and losses to the Fund, ars
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greater than the revenue generated by the subscriber's rate, such subscriber
shzll be reguired to deposit with the Commissioner an emount sufficient to meet
such excess ligbility. Such deposit, inciuding premiums paid for the
subscription year, shall not, however, exceed four hundred percent ¢f the base
rate for his classification. |In determining whether a subscriber is entitled to a
refund or is required to make an additional deposit as aforesaid, the
Commissioner shall first ascartain the total administrative expense of and losses
to the Fund for all subscribers exbfessed irn terms of cost per one hundred
dollars of gross payroll of all subscribers, and then add to the developed
charges of such subscriber that same cost per one hundred dollars of gross
payroll of such subscriber. |f, at any time, it can be determined that a deposit
is in excess of the outstanding liability or potential Iiabi!it\,-/ pertaining to claims
originating in the subscription year, the excess deposit shall be refunded to the
subscriber.

5.03 Inactive Subscribars

It is recognized that solvency of the Fund will be difficult to maintain if
an operator may subscribe to the Fund, and then after the liability for a number
of claims has been created, substantially reduce his payroll. Censequently, the
premium of an inactive subscriber shall be computed on the basis of the average
pavroll of such subscriber during the period of three vears preceding such
reduction in pavroll, as spéciﬁed in sub-pa}agraf)h (g), Section 1.06 of these
rules and regulations. The Commissioner shall apply to inactive subscribers the
same provisions for minimum and ma>l<'imum rates and retrospective rating in the
computation and assignment of premium rates as applied to active subscribers.
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Once a subscriber has been determined to be an inactive subscriber, he
shell remain an inactive subscriber for the remainder of that subscription year
and the following subscription vyear, wunless his payroll should thereafter
increase in which case the premium rates shall be computed as though he is an
active subscriber, using the actual payroll, and shall also be computed as
though he is an inactive subscriber, using the average payroll, and the
operator shall be reguired to pay the higher premium rate.

5.04 |ndividual Premium Rates

Each subscriber wil-l be assigned his individual premium rate as follows:

(a) For a new subscriber, the base rate for his classification, plus the
loading charge.

(b) For an active or inactive subscriber who has completed one vyear of
coverage under the Fund, the Commissioner shall on fhe subscription
renewal date compute a merit rate based on the subscriber’s individual
experiance record.

Tc obtain the merit rate of a particular subscriber, the total of all
developed charges agzinst the subscriber’s account during the previous
subscription yvear shall be divided by the total payroll reported by him for
the vear (or the average payroll of an inactive subscriber as hereinabove
provided), the gquotinet being thes subscriber’s loss ratic. The loading
charge will then be added to the loss ratio. The sum will be the
subscriber's assigned rate for the succeding vear, unless it is more than

the maximum or iess than the minimum rate, in which case the proper
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minimum or maximum will be assigned. Any rate assigned by the
Commissioner is subject 1to change whenever, in his opinion, a

readjustment is deemed necessary.

53.03 Non-operating Subscriber

Notwithstanding 'thé jforegcﬁng srovisions, a non-operating subscriber
shall pay premiums and make deposits into the Fund in the following manner:

(a) The payroll upen which premiums are to be determined shall be the
average quarteriy _pay::éll of the last three completed calendar wvears
during which such non-operating subscriber maintained an cperating
payroll. An operating payroll is the total gross payroll of such
subscriber at a time when operations pertaining to the deep or surface
mining of coal, or both, or _ the _ preparaticn thereof, were L‘;emg
conducted. ¥ during any quarier during the last three completed
calendar years such non-operating subscriber did not have any payroll,
such gquarter shall be excluded in determining the average gquarterly
payroll for the period.

(k) If a subscriber has been a non-operating subscriber for a period of less
than twe years, such non-operating subscriber shail be assigned the
premium rate of an active operator, to be effective for an entire
subscription vear, using the payroli as determined in subparagraph (a)
above.

{c) ¥ a subscriber has been a non-operating subscriber for a period of two
vears or more, such non-operating subscriber shall be assigned a

premium rate in accordance with the following table:
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Period of Inactivity o “Rate Per 3100.00 Gross Pavroll
At Least But less than _

Less than 3 years 25 . _% of Classification Rate for New Subscriber
3 vears 4 years 20 % K " ! ! ;
4 tr 5 1 -[6 QC_) 11 1 tt 1t
5 " 6 fr 13 Qé 1 T t "
6 ! 7 " 10 % ' " ! '
7 " 8 1" 8 % " 1" ] r
8 " 9 L ) 7 go " r 1t " pt
9 ' 10 " 5 % ) " " '
10 IR 4 5 ' " " ' ’
"I‘] " ']2 1 ) _3 Qé LAl e * 1
‘]2 1 ']3 2‘5 % " 1 T 11
-EB te 14 rn 2 - ?-% re T " ’ "
14 R 15 ! 1.5 % ' " : ' '
13 or more years T % i ! ) ' '

Though the above table permits the participation in and the protection of
the Fund by a non-cperating subscriber at premium ratas below those
available to an active or inactive subscriber, nothing in this section shall
be construed to relieve a non-operating subscriber of the liability for his
claims as provided for by retrospective rating. The minimum rate for a
non-operating subscriber shall be the rates set forth in the above table.
The maximum rate for a non-operating subscriber shall be the maximum
rate of active and inactive subscribers in the same classification.

5.08 Monthly Report of Charges and Cradits

The Commissioner shezll send %o each subscriber a monthly report of
charges and cradits made against his account. Charges against &z subscriber’s
account are made as follows:

{a) The actual amount disbursed for medical or vocational rehabilitation
services, legal fees or other services for which expenditures are required

,

under the Federal Act.
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{b} The actuarial cost of a permanent total dJdisability or a fatal claim as
determined by the Commissioner based on the life expectancy of the
claimant and/or claimant’s dependents.

5.07 Develcped Charges for Rate Making Purposes

In determining the developed charges of an operator for rate making
purposes, the Commissioner shall include the following:
{a) Monthly charges made fto the operator’s account during the subscription
vear pertaining to claims filed during such vyear; and
(b) An amount, to be determined by the Commissicner, representing the
potential [fability of unresolved claims atiributable to such operator; and
{c) An amount, to be determined by the Commissioner, representing the
unpaid potential liability for medical or rehabilitation service, legal fees
and such other services and expenses zs the Federal Act may require.

SECTION 6. PAYMENT OF BENEFITS

6.017 General

Upon receipt of an corder from the U. S. Department of Labor directing
payment of benefits or such other expenses as are provided for in the Federal
Act, the Coemmissioner shall, if the responsible operator is determined to be a

subscriber in good standing, forthwith issue payment in such amounts and in
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such installments to the clzimant or such other persons as such order may

direct. -

SECTION 7. TRANSFER OF BUSINESS

if a subscriber shall sell, lease, or transfer in any way his organization,
trade or business or substantially all of the assets thereof to another
subscriber, the acquiring éubscribér shall assume -responsibiiity for zll claims
filed during the subscription year for which the transferring subscriber would
otherwise be liable. When retrospective evaluation is performed. after the close
of the subscription vear, the combined payrell, charges, potential liability,
reserves, estimates on unresolved claims and every other computation factor of
the transferring and acquir-ing subscriber shall be comBined in d-etermining the
premium or deposit required of the acquiring subscriber.

7.02

if a subscriber shall sell, lease, or transfer in any way a part of his
organization, trade or business to another subscriber, the acquiring subscriber
shall assume responsibility for all claims filed during the subscription vyear
eitricutable to the transferred portion for which the transferring subscriber

would otherwise be liable. When retrospective evaluation is performed after the
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clese of the subscription vyear, the combined payroll, charges, potential

liability, reserves, estimaies on unresolved claims and every other computation
factor of the transferred portion of the transferring subscriber, shall be
combined with the experience of the acguiring subscriber in determining the
premium or deposit required of the acquiring subscriber.

7.03 7

¥ a subscriber shall acquire by means of purchase, lease, or any other
form of transfer the entire organization, trade or business or substantially all
the assets thereof of (1) an opsrator whoe has previously been self-insured
under the Federal Act with the U. S. Department of Labor, or (2) a previously
uninsured operator, the charges, potential liability, reserves, estimates on
unresolved claims and every other computation factor pertaining to claims of the
transferring cperator for which the Fund may become ligble, shzall be combined
with the experience of the acquiring subscriber in determining the premium cor
deposit required cf the acquiring subscriber.

7.04

If a subscriber shall acquire by means of purchase, lease or any cother
form of transfsr a part of the organization, trade or business of (1) an operator
who has previously been self-insured under the Federal Act with the U. S.

Depariment of Labor, or (2) a2 previcusly uninsured operator, the charges,
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potentiai liability, reserves, estimates on unresclved clazims and every other
computaticn factor pertaining to claims of the transferraed portion of the
transferring operator's claim for which the Fund may become liable shall be
comizined with the experience of the acquiring subscriber in determining the

premium or deposit required of the zcquiring subscriber.

7.05

The provisions of this section shall be construsd and applied so as to
minimize the l[fability assumad by the Fund for which no revenue is derived.

SECTION 8. WITHDRAWAL OR CESSATION OF PARTICIPATION [N
THE COAL-WORKERS' PNEUMOCONICSIS FUND

(003
<
—t

If a subscriber withdraws from the Fund or fails to centinue as a
subscriber for ensuing years after z single year of participation or less, such
subscriber shall be required to deposii with the Commissioner an amount equal
to the liability assumed by the Fund on behalf of such subscriber, making
aliowance for all prior premiums and deposits. In determining the amount of
deposit required, the limits of minimum and maximum classification rates shall be
disragarded. A proportionate share of administrative expense shall be assigned
to the subscriber in determining the liability placed on the Fund by such

subscriber.
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§.02

If, at any time, it can be ascertained that the depeosit no longer
represents the outstanding liability of such subscriber, the remaining deposit

may be refunded in whole or in part,

SECTION 8. CANCELLATION AND REINSTATEMENT

9.01 Notice of Cancellation

Upon the failure of any subscriber to pay any premium due, or to file any
guarterly payroll and premium report, or to pay any additional deposit required
by the Commissioner, the Commissioner shall give written notice of cancellation
to the subscriber and to the U. S. Department of Labor, not less than thirty
days prior to the effective date of such cancellation.

9.02 Reinstatements

Upon written reqguest, a subscriber delinguent in the payment of
premium, or the payment of any deposit required, or in the filing of required
reports, may be reinstated provided such subscriber cures the delinquency and

pays-a penalty of one hundred dollars (8100.00). If cancellation has already
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been effected, reinstatement mav be granted only following the filing and
approval of a new election agreement. Such reinstatement shall be effective
only after the date of acceptance of the new electicn agreement and the operator
shall not be entitled to receive the Fund's protasction during the period of
cancellation. A reinstated subscriber's loss experience, classification and
premium rate assessment within the subscrition year prior to the cancellation of
such subscriber's ceoverage shall be continued after reinstatement of such

subscriber, and such subscriber may not file an election agreement as a new

subscriber,

SECTION 10. ACCESS TC RECORDS

All records of the Fund which are maintained as a memorial of any official
transaction are public records and subject fo inspection by all persons whe have
a legitimate interest therein. All other records of the Fund which are
maintained as svidence of internal operations of the Fund are private except as.
to the parties in interest afnd their duly authorized representatives. The
Commissioner or his duly au‘thoriz-ed representativ-e may require any person to
preduce satisfactory evidence of his authority and interest in the records of the
Fund before such person will be permitted to examine the records of the Fund.

SECTICN 11. LIQUIDATING THE ASSETS OF THE COAL-WORKERS'
PNEUMOCCNIOSIS FUND — ‘
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11.01

[f, at any time, the liability of the Fund shall cease, the Commissioner
shall, after making payment for all ¢claims, services, administrative expense and
any other form of liability assumed by the Fund, divide and return to each
subscriber his proportionate share of the unazliccated revenue, in zccerdance

with the experience of each subscriber,
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