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' TITLESS -
LEGISLATIVE RULES -
WORKERS' COMPENSATION COMMISSIONER

. SERIES1 @ . .
ADMINISTRATION OF THE WORKERS'
'COMPENSATION FUND

§85-1-1. General.

1.1. Scope. -- These Legislative Rules provide Ifor
thegeneraladministrationofthe West Vieginia Work-
ers’' Compensation Fund. ,

1.2, Authority. --W.Va. Code §23-1-13. §23-2-9and
§23.3.1

1.3. Filing Date. -- April 15, 1986
1.4. Effective Date --Julyl, 1986
L.5. Definitions -- As used in these regulations:

(a} “Claimant” shall mean any individua) who
files an application for Workers' Compensation bene-
firs

(b) "Filing" shali mean actual raceipt in the
office of the Commissioner.

{c) "Paid" shall mean the time the check is de-
posited in the mail or presented in person to the

claimant, claimant’z attorney ar anyone acting in his
behalf

(d) "Receipt of . . . notice” shall be presumed to
have occurred on the third day following the date of
the notice. The next day (or the fourth day following
the date of the notice) will be treated as the first day
of the period during which a protest or appea! may be
filed. Should the final day of such period be 2 Satur-
day, Sunday or legal holiday (State or Federal), the
period shall expire on the next business day immed;-
ately following such Saturday, Sunday or legal holi-
day.

(e) "Subscriber™ shall mean an employer for

'whom Workers' Compensation coverage has been el
fected. '

() "Within fifteen (15) days of the mailing of
such eopy” shall mean within a fifteen (15) day perind
beginning with the day immediately following the
date of such copy. Shauld the fifteenth |15th) day be a
Saturday, Sunday or legal holiday (State or Federal),
the fifteen (15) day periad shall expire on the next
business day immediately fallowing such Saturday,
Sunday or legal holiday.

(g) "Medical Vendor® shall mean a person or

- persons within the medical field as defined in the West

Virginia Code, Chapter thirty, as amended, and shall
include any hospitsl licensed under West Virginia
Code Article five-b, Chapter sixteen

§85-1-2. Auditing and adjusting payrol! records.
2.1. General.

Every employer subject to the Workers' Compensa-
tion law shall keep, preserve and maintain complete
records showing in detail al] expenditures for payrall
and the division of such expenditures in the various
divisions and classifications of the employer’s bhusi-
ness  Such records shall be preserved for not less
than five (5) years after the respective times of the
transaction upon which records are based.

All bocks, recards, papers and documents reflect-
ing upon the amount and the classifications of the
payroll expenditures of an emplayer shall be kept
available far inspection st any reasonable time by the
duly authorized representatives of the Commissioner.
If an employer [fails to keep, preserve and maintain
such records and other information reflecting upon
payroll expenditures or fails to make such recards and
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information availgble for inspection, the Commis-
sioner may determine upon such information as is
available to him the amount of premium due from the
emplayer and his findings shall constitute prima facie
evidence. . -

The Commissioner shall have the right at any rea- -

sonable time to audit any or s} books, records, pa-

pers, documerits, warks and payroll of an employer for

the purpose of verifying the correctness of reports
made by an employer of wage expenditures as pg-
quired by law. The Commissicner shall have the
vight to make adjustments as to classifications, allo-
cation of wage expenditures to tlassifications, amount
of wage expenditures, premium rates and amount of
premium,. oL

When the Commissioner has asaigned two (2) or
more classifications for a subscriber's aperation, the
employer shall keep an dappropriate record showing a
correct aad verifiable segregation of all his payrell
inta such classifications. If the subscriber has fajled
to keep such record, that part of the payroll which
cannot be reasonably determined by the Commission-
er as belonging to any other elassification shall be
placed under the assigned elassification having the
highest rate and the employer shall be essessed pre-
mium accordingly. The highest rate of the subserib-
er'a assigned classification shall be applied to such
payrall as is expended after the subgeriber has been
notified of thess requirements and which is ot segre.
gated a3 herein provided,

2.2. Dutieg outside the state,

In instances of temporary employment of certain
employees without the State, the entire temuneration
of thase employees shall be included in the payrol]
reports to the Commissioner.

§85-1-3, Emplayers.
3.1. General.

Any empleyer subject to the Workers' Compensa-
tion Act ang raquired to subscribe and pay premiums
into the Workars* Compensation Fund for the protec-
tion of its empioyees, as provided in West Virginia
Code Section one, Article two, Chapter twenty-three,
must use the form or forms designated by the Com-
missioner in order to subseribe. Al information re-

quired by the form or forms must be supplied to the
Commissionee in accordance with the directions con.
tained on the form or forms If the employer is a for-
eign corporation, it must provide a certified copy of its

- Certificate of Authority from the Becretary of State of

West Virginiasuthorizingthe empleyer todobusiness
in this State.

i3, ‘Application.

Whenthe!’nrmcrformsdesignated_by the Commis-
sioner, duly executed, have been returned to the Com-
wmissioner, together with a check for the required de.
posit, the Commissioner, if satisfied that all require-
ments have been met, shal] promptly send the em-
ployer a notice of the acceptance of his application.
stating the date of such acceptance.

3.3. Employees Covered.

Anemployer's participation in the Fund must cov-
er all of his eligible empioyees.

#85-14. Self-insurers,
4.1. General.

An employer desiring to become 2 self-insurer
must complete and return to the Fund an application
for permission to become a self-insurer an the form or
forms designated by the Commissioner. This applica-
tien shall be accompanied by: '

(8} A sworn itemized statement of the assecs
and ljabilities of the employer.

(b} A statement showing the ktind of operation
performed or to be performed,

4.2. Acceplance of employer as self-insurer

If, upon examination of the sworn application and
other data submitted, the Commissicner is satisfied
as ta the ability of the employer 0 insure the payment
of compensationte injured employees and the depend-
ents of fatally injured employees. the application may -
be granted. subject to meeting all requirements of
Wast Virginia Code Section nine, Article twg, Chapter
wwenty-three and to the following conditions:

(a)} The Commissioner shal| not approve a regu-
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I lar subscriber’s application to became a self-insurer if gation in any manner, may result in suspension of the
the applicant's complete recard on the books of the  privilege of selfinsuring,

Commissioner shows that the amount of premiums
paid by him is less than the tota] liability against the
Workers’ Compensation Fund incurred on account of
injury o or death of any of his emplayees, including
his proportion of any liebility charged against the
Fundon accaunt of g catastrophe or second injury, un-
til he shall pay into the Fund the amount of the excegs
of liability over premium peid, and shall agree topay
any such {urther excess as may exist on the date on
which the self-insurance becomes effective,

.. (b} The applicant must agree ta assume liabili-
ty on all awards made after effective date of self-
insurance in respect to claims for an injury or death
which may have occurred prior to that date.

(¢) The self-insurer must depasit with the Com-
missianer security or bond, in form approved by the

Commissioner, in such amount as may, in the apinian .

of the Commissioner be sufficient to compel or secure
payment of all compensation benefits and expenses
that may be incurred as a result of injury to his em-
playees. The Comnissioner may require the posting
of additional bond or security whenever in his apinion
the axisting band er security is deemed insufficient.

(d) A regular subscriber to the Fund will be
granted permission to become a self-insyrer enly as of
the first day of July following the Commissioner's ap-
proval of his appiication for such permission: provid-
ed that, the application asking for such permission is
received no later than December 31 of the year pre-
ceding said first day of July befose granting permis-
sion to become a self-insurer. The Commissioner may
conduct an sudit of all backs, records. papers and doc-
uments reflecting upen the payroll expenditures.

(e} Once the privilege of self-insuring has been
granted said privilege will continue contingent upon
the self-insurer providing on a year to year basis in-
formation showing current reserves for all open
claims,

4.3. Self-insurer's duty to comply with rules and
" regulations.

Employers authorized by the Commissioner te be-
come self-insurers are subject to all of the rules end
regulations applicable to regular subseribers. Failure
to comply with the Rules apd Regulations ag pre-
scribed by the preceding sentence, or a default or abli-

4.3. Dispositior. of pay orders.

Sell-insurers may pay campensation benefits prior
to receipt of the Cammissioner’s pay order if, and only

- (a) The Commissioner receives notics in writs
ing from the employer within sever (7) days from the
date of issuance of the first payment of benefits, and

(b) Such notice is accompanied by properly com-
pleted form or forms designated by the Commission.
er, pravided that such form or forms have not previ-
ously been received in the Commissioner's office, and

() Such notice is accompanied by & praperly
completed Physician's Report Form or g statement
that a blank capy of the Physician's Report Form has
been sent by mail to the employee's treating physi-
cian with a report ta file such form with the Com-
missioner's office within seven (7) days from the date
of issuance of the firse payment of benefits, provided
that such form has not previausly been received in the
Commissioner's office.

4.5. Elsction to pay into surplus fund

Self-insurers shal! elect to pav into the surplus
fund tocaver the secord injury or catastrophe hazards
or, in the alternative, to give written notice of securi-
ty or bond in an amount deemed sufficjent by the
Commissioner to cover these hazards individually.

§85-1-5. Computation and assignment of premium
rates.

8.1, General.

On the first day of July of each year the Commis-
sioner shall prepare a readjusted premium rate
schedule, determined in accordancs with the nature of
the business conducted by each group or class of em-
ployers and the hazards incidental thereta.

The premium rate schedule shall specify the appli-
cable Manual Rate for each group or ¢lass of employ-
ers. The Commissioner may prescribe allowsb)e lim.

itations upon modification of the Manual Rates which

may be applied to individual premium rates.
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5.2. Individual premium rates.

Each subscriber will be assigned an individual pre-
mium rate as (allows:

(a) For 2 new subscriber, the manua) rate for
the appiicable group or clasa. .

(k) For an active subscriber who has paid one
thousand five hundred dollars ($1,500.00) or more in
premium during the rating period, the Commissioner
may assign a merit rate based upon the subscriber's
individual loes experience during the rating period,
Such merit rate shall be computed In accordance with
the Workers’ Compensation Experience Rating Plan.

{c) Any rate assigned by the Commissioner is
subject to change whenever in his opinion a readjust-
ment is deemed necessary.

§85-1-6. Chmpuhﬁon and Ipayment of premiums.
6.1. General.

Every subseriber shall file with the Commissioner
quarterly payroll and premium reports and pay the
premiums due thereon, in full. Unless otherwise pre-
vided by the Commissioner, said reports and premi-
ums shall be remitted on or before the last day of the
month immediately following the end of the quarter.

6.2. Manner o' Reporting,

Quarterly reports shall be made on the form or
forms supplied by the Commissioner in compliance
with the instructions given thereon. The reports
must include all wages paid to employees, whether
payable in money or other valuable consideration,
and shall include salaries, bonuses, commissions,
prafic sharing. and the reasonable money value of
board. rent, housing, ladging and ather goods or serv-
ices.

6.3. Guidelines.

The following guidelines shal! be follawed where
appropriate:

(a) Subseribers cnnducn:ng operations in more
then one classification ghal] separate wages by such
clasaification,

(b) If the subseriber had no employees duringa

quarter the report shall so state.

(e) Theoretical wages shouid be reported for
volunteers by multiplying the "whole man hours®
worked by the state minimum wage.

~ (d) Subseribers who regularly employ migrant
laborers shall report wages for premium purposes in
the same manner ss reported in cannection with &
claim for benefits, taking into account the entire wage
as above defined.

(e} Names of employees should not be shown on
the reporting form, but must appear on the peyroll re-
cords of the subscriber.

() Wages paid to employees while engaged in
training programs must be reported and premiums
must be paid thereon unless a valid contract exists
which requires that said employees be covered by an-
other subscriber to the Fund.

8.4 Remittances.

. All remittances shall be made payable to the order
of "State Workers' Compensation Commissioner® and
shall be mailed with the payrol] and premium report
to the office of the Workers' Compensation Commis-
sioner, Charleston, West Virginis

6.5. Remittance of premium impraperly paid.

When an employer has reported wages of an indi-
vidual who is not an employee within the meaning of
the statute and paid premium thereon, such em ployer
shall, upon praper request being made of the Commis-
sioner, be entitled to a refund of such premium for a
peried not toexceed the preceding five (5) fiscal years.

§85-1-7,
aotice.

Name and address of subscriber; legul

1.1. General.

The name and address given by the subscriber on
the application for caverage shall be used by the Com.
missioner for giving any notice required by the stat-
ute or by these rules, unless a farmal request for 2
change of name and/or address is made by the sub-
scriber as hereinafter provided.

7.2. Change of name or address,
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Any subscriber changing the name or the address
of his business must promptly notify the Commissjon-
er, in writing, and request that his name or address be
changed on the Commissioner's records, .

(a) In case of the sppointment of & i'eceivership
the full name of the receivership shall be reported. |

{o) ff the suhscrihei: wishe's. to .ha've"r._'a'r:ain no-

tices and correspondence directed to a subsidiary; s
branch office or agent, he must notify the Commis-
sioner of the name and address of said subsidiary,
branch office er agent, and specify the circumstances
under which said notice is to be given. ..

address.

{n the absence af a request for a change of name or
address by the subscriber, any notice given by the
Commissioner to the subscriber at the addrass and in
the name shown o' the Commissigner's recards shall
constitute constructive natice to the subscriber of any
action taken. '

7.4. Legal notice to atorney or agent.

The Cammissioner may continue to send legal no-
tice to subscribers, attorneys or agents of record.
Hawever, the requirement of legal notice will be met
by mailing said notice to the interested parties as
provided by West Virginia Code Section one, Article
five, Chapter twenty-three. .

§85-1-8. Termination of business.
&.1. General.

In the event of a sale by an employer of afl or any
paret of his business, the following rules will apply in
respect to (a) assignment of premium rates, (b) as-
sumption of charges in connection with the business
made during the fiscal year in which the sale ocours,
and (c) assumption of all contingent liabilities in
connection with the business for injuries accurring
priar to the effective date of sale:

(8) lfa subscriber sells all of his business to &
purchaser who is not already conducting a businass in
the same ¢lassification the purchaser must assume all
such charges and contingent ligbilities and will be
assigned the seller's premium rate. [f, however, the
subscriber sells only a portion of his business to such

7.3, Effect of failure to request change of name or-

& purchaser, the purchasar will be assigned the base
rate and the seller will continue to operate under his
old rate, and will remain subjec "o all such charges
and contingent liabilities.

(5) If & subscriter sells all his business o a’

purchaser whao is already a subscriber in respect to a
business 'in the same classification, the purchaser
must assume gl such charges and cantingent liabili-
ties and will be assigned a new rate computed on the
basis of his and the seller's combined experience te-
cord. If, hawever, & subseriber sells only a portion of
his business to such a purchaser. the purchaser and
the seller will each continue to operate under his gld
rete, and the seller will, as to that partof the business
sald, remain subject to all such charges and contin-
gent liabilities. -

(e} Ifa subseriber sells all of his business w a
purchaser who is &lready conducting, as a sellinsurer
a business in the same classification, the purchaser
mustassume all contingent liabilities. must make ap
plication ta the Commissioner for petmission to be-
come & sell-insurer in respect ta the business pur-
chased, and must post such additional bond as the
Commissioner may require. If, however, a subseriber
salls anly a portion of his business to such a purchas-
er, the purchaser must comply with the provisions of
the preceding sentence in respest to the flling of an
application and posting of additiona! bond, and the
seller will continue to operate under his old rate and
will remain subject to all such cha rges and contingent
liabilities.

(d Ifa subscriber sells all of his business to a
purchaser who is conducting a business in the same
classification but who is not a subseriber ar sell
Insurer, the purchaser must assume such charges
and contingent liabilities and will be 3ssigned the
seller's premium rate unless such rate is less than the
base rate. in which case he will be assigned the base
rate. The sale to such a purchaser of only a portion of
the subscriber's business will be governed by the
same rule in respect to partiz suecessorship as that
stated in Subsection fa) above.

(e) If a self-insurer sells all or part of his
business, he will remain liable on his bond for all
arcrued and contingent liabilities in respect to injur-
ies occurring prior to the sale, unless the Commis-
sioner permits him to pay into the Warkers' Compen-
sation Fund an amount sufficient to cover the esti-
mated cost of all such liabilities, in which case all

P86
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future payments in respect thersto will be made from
the Fund.

(D) The purchaser of all or & part of the busi-
ness of a self-insurer will, if he becomes a new sub-
scriber, be assigned the base rate, or if he is an old
subscriber in respect to a business in the same classi-

fication, will continue under his old premium rate, or - _

i he is 8 self-insurer in respect to a business in the

same classification, will be.required to comply with -
the provisions of Subseetion (¢) of this rule in Tespect

tothe filingof an application and posting of additional
bond. . - '

(g) In the case oféﬁy saie not covered by the'

abave provisions, the Commissioner will make such
ruling in the particular case as to him seems proper,
follawing as nearly as practicable the principles and
policies set forth in this rule. o

8.2. Agreements on sssumption of charges and
contingent liabilities. '

Ifin the contract of sale the parties make an agree-
ment in respect to the assumption of ¢harges and con-
tingent liabilities for injuries occursing prior to the
offective date of the sale, and if a camplete copy of
such contrace is filed with the Commissioner, he will
give effect to such agreement unless in his opinion it
would be improper to 40 30 in the particular case.

§86-1-9. Employer's report of injuries, wage infor-
mation.

8.1. Wags information.

Failure to report wage information may result in
payment of maximum benefits for temporary total
disability if the injury results in lost time. Cpon
receipt of proper infarmation the benefit rate will be
adjusted prospectively, but there shall be no adjust.
ments lo previous cverpayments caused by the em-
Ployer’s failure to provide proper wage information,

9.2. Temporary total disability benefits.

If the claimant is injured during the first half of
the working day. the date of injury will be considered
the first day of disabllity. If the clalmant is injured
during the second half of the working day, the follow-
ing day will be considered the first day of disability.

8.3. Permanent disability awards.

In any claim, including elaims for occupationa
PTieumaconigsis ar other occupational diseases, where
the file contains insufficient wage information, the
Commissioner shall, befare granting an award of per.
manent disability, request additional wage informa.
tion from the emplajer. If such infarmation is nat
received- within ten {101 days from request, benefits
shall be payable ar the maximum rate provided by
law, including any adjustments to the maximum rate
which occur through speration of law,

- In the event that elaimant, while receiving pay-
ments under an award of permanént disability, be-
comes temperarily disabled as a resul? of another
compensable infury and is entitled to receive tempo-
fary tal disability payments therefore, payments
under the permanent partial disability award shall
cease until such time as claimant has returned 1o
work. Upon returning to work claimant shall be enti.
tied to 8 lump sum payment of accrued permanent
partial disability benefits which were suspended.

9.4. Information required of claimant.
Where the employer is no longer a subscriber in

good standing the Commissiorer may require the
claimant to supply proofofearnings. In the absence of

_proof to the contrary, permanent disability benefits

shall be payable at the minimum rate, but nothing in
these rules shall be construed as limiting the claim-
ant's right to file information 1o shew that he is enti-
tled to the higher rate

§85-1-10. Employee’s report of injury and applica-
tion for compensation.

10.1. General.

The injured employee should immediately give no-
tice ta his employer. in writing. that he has suffered
an injury.

This requirement may be satisfied by giving the
employer 8 copy of the application for benefits ar by
giving him any other writing which gives the name
and address of the employer, the name and address of
the emplayee, the time. place, nature and cause of the
injury, and whether or nat the employee is, at the
time of writing, unable to return 1o work as a result of
the injury. A copy of the application or other writing
must also be filed with the Commissioner.

Failure to give written notice will relieve the em-.
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ployer of the responsibility of filing the report of
injury until such time as the employer is notified in
writing that an injury has occurred, and may result in
delaying benefits to the injured employee.

§85-1-11. Injured employee's respongibilities &n-
¢erning medical examination end treatment.

11.1. ‘Examination and treatment. =

The Commissioner may order an injured ermployes
W report for examination and mey further order him
to undergo such treatment or hospilalization as is in-
dicated in the particular case.- It shall be the duty of
the injured employee to cemply fully and promptly
with any such order issued by the Commissioney.

11.2. Violation of rule.

If violation of any provision of this rule, ar refysal
ta comply with any order of the Commissioner issued
as provided herein, should result in an increase in the
duration of temperary disability or in the degree of
permanentdisability, such violation or refysaj wil| be
considered in determining the compensation, if any,
to be awarded, and no tompensation will be awarded
for extension or increase of disability cavsed there-
by.

11.3 Injured emplavee's right to choice of medical
vendor

An injured emploves has a Jegal right to select a
medical vendor of his awn choice, and an employar
tannot interfers in any way with this right.

$85-1-12. Investigation af claims.
12.1. General.

The Commissioner shal] consider al) information
and proof praper|y sybmiteed in connection with each
claim. Whenever he is of the opinion thet a claim has
not been adequataly or properly developed for his con-
sideration, he may require the parties %o produce ad-
ditional evidence. In his inve stigation and considera-
tion of a claim the Commissioner shall accept ex parte
Statemenis at any time peior to the filing by an inter-
ested party of such protest as will entitle him to &
formal hearing. After the flling of a protest, ex parte
Statements will be accepted only by agreement of al}
interasted parties.

12.2. Investigation of claim by Commissianer.

The Commissioner ma y independently investigate
any claim prisr to making initiai decision. Partjes
must conperate with Commissioner's investigators _

§85-1-13. Awards..
13.1. Notice.

Upen the making of or refusing to make an awarg,
the Commissioner shal) send to each interested party
a written natice sewting forth his decision and the
terms thereof and informing the parties of their right
to protest hls decision by {iling objection theretn in
writing at any time within thirty (30) days after re.
ceipt of natice.

v

13.2. Computation of awards.

When a claimant is found to have & permanent dis-
ability, his award shall be computed from the date of
injury, excluding all periods for which the claimant
receivesother Workers'Compensation. Accrued bene-
fits shall be computed in accordance with the benefit
rate or rates in effect during the period or periods for
which they are payable, Where non-accrued benefits
re commuted to a lump sum, the same shall be com-
puted an the basis of the benefit rate as of the date of
delivery of said benefits.

18.3. Lampsum Paymentof permaneni partial dis-
ability award.

(a) The Commissioner may, in his diseretion,
commute a permenent partial disability award toane
or more lump sum payments. Beneficiaries of a per-
manent partial disability award who desire tommuta-
tion of the award to a lump sum payment must peti-
tion the Cammissioner on forms provided by the Com.
missioner. The forms will be made availabie. Such
forms will include a form to be completed by the em-

Ployer. The petition must set forth reasons for the

petitioner's request and. when appropriate, must be
accompanied by the following documents:

n Wh'en the reason for the request is te pur-
chase real property,

(i) A brief opinion from 3 licensed attor-
ney regarding the legal and equitable title o the
Property sought to be purchased.

a8
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(ii) The opinion of two (2) or more disin-
terestad persons having a knowledge of rea! estate
values in the locality of the petitioner's prospective
purchase regarding the advisability of the purchase.

(2) When the reason for the request is to lig-
uidate pressing debts, . ' '

(i) Statements from the petitioner's credi-
tors regarding petitioner's debts,

(i1} A recapitulation by petitioner of his
total indebtedness. -

(3) The Commissioner may require such oth-
er documentation as deemed necessary.

(b) The Commissioner. after determining that
the ¢laimant has a means of support and the non-ac-
crued benefits are for a period not exceeding one hun-
dred (100) weeks, may commute an award of perma-
nent partial disability benefits.

{c) Any lump sum payment shall be subject to
discount at the rate of four percent (4%), provided,
however, that the first one hundred (100} weeks of
benefits shall nat be discounted. The charge to the
employer's account shall not be discounted.

§85-1-14. Reports of examination, treatment and
payment of bills.

14.1. Obligatior for submitting reports.

Al) medical vendors, upon accepting a claimant as
a patient, assume an obligation ta submit a report of
such case to the Commissioner immediately and to
make continuing reports. The preliminary report
must be made by the medical vendor on a form pre-
seribed by the Commissioner and completed in its en-
tirety. lnasmuch as an attending physician’s reports
(Form WC-219) of disahility are an essential part of
each claim, it is extremely important that they be
submitted to the Commissioner pramptly in order
that the ¢laimant may receive his compensation pay-
ments regularly during the period of digability. Fail-
ure to make reports promptly may result in the delay
of payments of benefits t the claimant and payment
to the medical vendors for services rendered.

14.2. Periodic reports.

Incase of any medical or similar service being ren-

dered during a period longer than a manth, the at-
tending medical vendar must file with the Commis-
sioner a narrative repart upun reguest indicating the
progressofthe injured employee CompletionolForm
WC-219{Attending Physician's Repart) will not satis-

{y the requirement of 2 narrative repart. If such re.

ports are not made when requested by the Commis-
sioner, payment for services may be withheld until
such report is submitted. ‘

14.3. Signature of medical vendor is required

Medical reports and fee bills must be signed by the
medical vendor rendering the services or his author-
ized representative with the name in legible printing
or typing beneath the signature.

14.4. Payment for appearance at hearings.

A medical vendor appearing at a hearing to give
testimony regsrding an examination of a claimant
wil! be paid a fee commensurate with the service ren-,
der«d for such appearance and testimony, provided”
that, the examination was made at the request of the .
Commizsioner. If the medical vendor appears to give*
testimony on behalf of the claimant or employer re-;
garding an examination made at the instance of such’
claimant or employer, payments must be made by the”
party requesting the testimony

4
"

.\*é
Aclaimant will not be permirted tachange medical!!
vendors without obtaining written consent of thé:
Cammissioner for suchchange. This rule does not apr‘é.
ply to cases transferred after emergency or first aid;
treatment. cases transferred to a specialist by the}
priginal attending physician. of cases where an ung
foreseen emergency develops which requires specia
facilities and skills not avallable ta the attendin

physician or haspital. f

14.5. Change of medical vendors

Any removal or transfer made without preper aul
thorization must be explained in detail for the Com3;
missioner’s consideration and disposition of fee billsg
submitted. When a change of physicians is authorg
ized, the original attending physician will file a final
report of the claimant's physical status on the effec
tive date of change. 1t is the responsibility of every}
doctor to makte a raasonable effort to ascertain whethy
er he ia the first attending physician. :

14.6. Treatment by more than one medical vendo
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Except in cases where a consultant, anesthetist or
surgical assistant is required, or the necessity for
treatment by & specialist is clearly shown, fees will
not be appraved for treatment by more than one medi-
cal vendor far the same condition over the same peri-
od of time. L

14.7. Unu's.u.ql ;reptrﬁem.

In cases requiring unusual treatment nat contem-..

plated under ordinary circumstances, the medical
vendor must inform the Commissioner immediately
of the condition or complications present. [fthe'rieces-
sity for additional treatment is clearly indicated,

autharization for such treatment shall be granted by -
the Commissioner and edditional professional fees

shall be paid ar a rate commensurate with the servic-

es rendered in addition to the fee specified by the .

Commissioner.

14.8. Treatment of unrelated conditions.

The Commissioner will pay for treatment of 8 con--

ditien which was not caused by the injury, provided
that, it is clearly evident that the unrelated condition
is aggravating the oceupetional injury by preventing

recovery {rom said occupational injury. Anyunrelat- -

ed condition must be reported to the Commissioner
befare payment is considered.

14.9. Surgica) procedures.

Except in emergencies or where the condition of
the patient, in the opinien of the medical vendor, is
likely to be endangered by delay, written authoriza-
tion must be obtained from the Commissioner in ad-
vance for all surgical procedures. Failure to comply
with this rule may result in disapproval of the medi-
eal vendor's bill. This rule does not apply in cases
involving initial treatment.

14.10. Hernia.

The Commissioner shall not approve payment for
conservative treatment of a hernia, except for the ini-
tial examination for diagnostic purposes, and eXcept
where it is shown that the emplayee has some ehranie
disease or is otherwise in such physical condition that
it is considered unsafe for him to undergo such opera-
tion. Payment for surgical repair of 2 hernia cannot
be considered until all required forms havs been filed
and the clalm determined compensable,

14.11. Amputatian of upper or lower extremities.

In cases involving amputation of either upper or
lower extremities, the attending medica! vendor must
file a repart of the claimant's physical status when he
is of the opinion that the stump 1s ready for fittingofa’
prosthesis. Upon receipt of the attending medical
vendor's report, the Commissioner may refer the
claimant to a medical vendor or a Rehabilitation Cen.
ter for evaluation to determine the type of prosthesis
maost beneficial for the particular claimant involved
and whether the claimant is in need of training ih use
of the prosthesis:. - - |

Upon receipt of the medical recommendatione. the
Commissioner shall authorize the fitting of the rec-
emmended prosthesis. Paymentshatlnot be approved
until the prosthesis is determined to be serviceable
and satisfactory. The requirement for prior approval
far prosthesis shall not apply when the attending
medical vendor utilizes the pracedure of immediate
amputation prosthetic application.

14.12. Braces and appliances.

The Commlssioner will not approve payment for
braces and appliances unless the necessity for their
use s clearly indicated by the medical vendor and au-
thorization is granted prior to fit:ing the brace or
appliance. The request must specif® the exact tvpa of
brace or appliance and the name and address of the
supplier.

This rule does not apply in cases where back sup-
ports, crutches, and minor appliances are necessary
inorderthataclaimant may be released fram a hospi-
tal following initial or authorized treatment. nor shall
it apply when the medical vendor utilizes the prace-
dure of immediate amputation prosthetic application.
In such cases. the medicel vendor must inform the
Commissioner immediately of the device obtained
and the name and address of the supplier. .

14.13. Payment{or physical or vocational rehabili-
tation services, or appliances.

The Commissioner will not approve payment far
physical or vocational rehabilitation services ren-
dered. or appliances furnished, unless authorization
is secured in advance of the rendering of such services
or providing of such appliances, and then only if appli-
cation for payment is flled within the statutory period
after the service has been rendered or the appliance
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furnished to the claimant.

14.14. Necessity for X-ray examination must be

apparent.

An X-ray examination may be mads in any case
where it is clearly shown that such an examination is
necessary in the diagnaosis or treatment of the indus.
trial injury. o = " :

14.15, To whom paymelr.its are :a-'pprnvle'd‘ ‘

The Commissioner will approve faayment for X- .

ray examinations to medical vengors who take such
X-rays or refer claimants for X-ray exsmination,
Medical vendors and hospitals must bill separately
when the hospital furnishes the X ray facilities and
the medical vendar charges a separate fes for reviaw
and interpretation of the film with the report.

14.16. Filingand mailing X-ray films.

All X-ray films made in or out of the hospita! by
medical vendors in connection with the treatment or
examination of industrial injuries must be labeled
with the date the film was made, the claim number, if
available. and the name of the claimant. All films
must be retained so that they may be forwarded to the
Commissioner upon written request. If X-ray films
far which previous interpretative reports have been
flled and paid for by the Commissioner are not fur-
nished upon request. the physician. hospital. or den-
tist will be required tc reimburse the Fund for ths
amount originally paid.

14.17. Interpretations of X-ray films must be sub-
mitted with fee bill.

A written report, signed by the medical vendor
who interpreted the fllm and bsaring the date the film
was made, claim number, and name of the claimant
must accompany the fee bill on which X-ray charges
are submitted. Reports must contain interpretations
of each study, Fee bills must be fully itemized includ-
ing the portion of the body studied and the exact num-
ber of complete X-ray examinations made. This bill
should also contain the coded number of the medical
vendor wha interprets the film.

14.18. X-ray therapy.

The Commissioner will approve payment for X-

ray therapy treatment when administered by a quali-

10

fled roantgenologist or dermatologist when such serv-
ices have been duly authorized.

14.18. Requirements for payment of fees.

Fees for examination or treatment are approved
only when made by the medical vendor duly licensed
to make such examination or to render such treat-
ment, and then only when the medica)l vendor actual.
'y sees and examines the patient and actually renders
or directly supervises such treatment.

14.20, Payment of bills.

Bills for medica) services rendered in cases involv-
ing minor injuries should be submitted immediataly
upon cessation of treatment. In the case of medical or
similar services extending over a period longer than
one (1) month, medical vendors should submit fee
bills menthly.

In contested cases consideration of fee bills will be
deferred until the compensability of the claim is de-
termined; however, bills should be filed promptly in
expectation of payment at a later date and in order to
comply with the statute of limitatians on payment of
medical, hospital and dental treatment, erutches. ar-
tificial limbs, and other such devices. In those cases
requiring medical or similar services over a period
longer than one /1) manth, medicai vendors shall sub-
mit reports monthly or at other required intsrvals,
stating the treatment rendered and the progress of
the injured claimant, If such reports are not submit-
ted, the Commiseioner may refuse payment for such
sarvices. '

14.21. Additional charges to claimant, failure to
submit fee bills.

Additional services and accommaodations nol rea-
sonably required for treatment of the compensable in-
jury but requested by the claimant shall be the
respensibility of the claimant.

Failure on the part of the madical vendor or gther
person, firm or corporation ve submit fee bills to the
Commissioner for services rendered within the statu-
tory period prohibits collection thereof (rom the in-
Jured employee, the emplayer or the Fund.

14.22. Provisions for separate billing.

Medical vendor services must be {iled on a sepa-~



B9-25.80

18:33

LEGAL SERVICES DIVISION — BEP = +3B45580508

NO. 668

85 CSR 1

rate billing form. Fee bills for medical vendor servic.

es. other than haspital services, must be signed by the

medical vendor rendering the service or his TEprosen-
fative The bills for hospital services must be signed

by the hospital adnnistratar or his qualified repre-
sentative. A

14.23. Payment lor drugs or medicine, = ' -

The Commissioner may approve payment for " -
drugs or medicines furnished to the injured ¢laimant
as part of routine treatment rendered by the medical
vendor. If unusual treatment is necessary, or if drugs -
or medicines are to be used by the injured claimani at -
his home in the absence of the medica) vendor, pay-
ment of a reasanable amount of such drugs oc.medi-
tines may be approved. Application for such payment
must be accompanied by a statement of the medical
vendor setting forth the necessity and purpose of the
use of such drugs or.medicines. :

14.24. Available funds for treatment.

The law presently provides that the Commissigner
may charge to an employer's account medical ex-
penses not Lo excead a statutory limit applicable at
the date of injury. If medical expenses exceeding the
statutory limit are authorized, payments are made
from an unlimited medica! expense reserve and are
not charged to the individual emplayer's account.

14.23. Rules for physicians and nurses.
(al Amputation reports,

In cases involving amputations. the physician
must mark the exact line of amputation on the pre-
seribed form (Amputation Chart). To avoid error. the
exact point of amputation must also be described in
the written report and the Amputation Chart and re-
port must be carefully checked to be certain that they
agree.

th] Nomenclature to be used in describing am-
putations aof digits.

Inasmuch as different nomenclature is oftea
used in describing the amputation of digits of the
hand or foot and the involved phalanx (diste], proxi-
mal. ar metacarpal, for example), it is necessary for
the purpose of conformity the terminalogy given on
the Amputation Chart be used in describing the mem-
ber injured resulting in an amputation.

11

(c) Payment to two (2) physicians when claim-
ant transferred. :

In cases when a change of physicians is guthor.
ized in accardance with these rules and regulations,
the Commigsioner will pay a fee cammensurate with
reasonable and customary charges for the services
rendered. In all such cases it ig incumbent upon the
referring physician to set forth the services rendered,
including the name and address of the physician to
whom the claimant is referred. The Commissioner
shall be notified in writing'at the time the referral is
made, = . . - ' ' '

(d) Physiotherapy (authorization and payment).

The first twenty (20) physiotherapy treatments
may be administered without prior authorization if
the nature of the injury clearly indicates the necessi-
ty. The Commissioner will not approve payment for
additional physiotherapy treatments unless prior au-
thorization is granted. The physician must aceompa-
ny his request for such autherization with a repart
and recommendation showing the hecessity for the
additional treatments and the type of physiotherapy
contemplated. Such treatment must be rendered bya
vegistered physical therapist or by a licensed physi-
cian who is equipped for and uses physiotherapy asan
integral part of his practice or medicine.

(e) Payment for nursing service.

Fee bills for nursing services must be filed on the
form preseribed by the Commissioner as soon as prac-
tical. The lee bill should show the number of nurses
engaged in the treatment and the number of hours

- worked by each.

(! Transfer to another haspital must be author-
ized

A claimant is not permitted. upon his own
initiative, to transfer from one hospital to another
without submitting the reason for such transfer in
writing and obtaining authorization from the Com-
missioner prior to the rransfer. Na hospital will be
paid unless the authorization is made in advance,

(g) Use of the operating room.
Before the Commissioner will allow a fee for the

use of the operating room, a detailed narrative opera-
tive report, must be submitted with the fee bill and

2
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must clearly shaw that the nature of the injury and
the procedure performed warranted the use of the op-
erating room.

{(h} Emergency room service.

~ The Commissioner will approve payment for
initial use of emergency room facilities and services

such as routine dressings, routine medicstions, and -

reutine local anesthesia. Subsequent use of the emer-
gency room will not be approved without & statement

from the physician explaining the necessity for the

services rendered.
(i} Inpatient hospital stay.

The Commissioner shall approve payment for
inpatient hospitalization of a claimant at the prevail-
ing semi-private room rate; however, the Commis-
sioner will approve payment for a private room if the
claimant's attending physician deems it medically
necessary. Ifthe claimant’s condition warrants treat-

ment inan intensive care unit, the Commissioner wil} -

approve payment at the usua) and customary rates
until the claimant can be transferred to a private or
semi-private room. The Commissioner shall have the
right to exclude any charges from the hospital bill
that do not specifically relate ta the treatment of the
occupational injury or occupational disease.

14.26. Physiotherapy.

The lollowing rules will govern the autharization

of the payment of physietherapy sdministered in hos-
pitals:

{a) Fees fur physiotherapy administered in a
haspital an an out-patient hasis will be approved for
twenty (20) treatments withour prior authorization if
the nature of the injury indicates the necessity for
such treatment.

{b) If the nature of the injury clearly indicates
that more than twenty (20) physiatherapy treatments
are necessary, authorization must be obtained from
the Commissianer prior to additional treatment.

(¢) Such treatment must be rendered by a regis-
tered physical therapist or by a licensed physician
who is equipped for and uses physiotherapy as an in-
tegral part of his practice,

14.27. Subsequent periods of hospitalization.

Foilowing the initial period of hospitalization. all
subsequent periods of hospitalization must be author.
ized by the Commissioner priar 16 the time the claim-
ant is admitted. However, in cazes of emergencies re-
quiring hospitalization, the Commissioner should be
notified promptly of such admission and provided

‘with &.complete medical repore of the claimant’s con-

dition.

14.25: Fee bills and reparts.

Failure to do so'may result in the delay of payment to
the haspital.” Reports covering X-rays and operative
procedures must be filed with the fee bill containing 3

- All fee bills must be itemized and completed in full. g‘
the eharges. - .

14.29. Reporting. A

When a dentist renders treatment {or injuries in-
volving the teeth and gums, he must complete the J;
physician's preliminary report form provided by the
Commissioner. :

14.30. Faﬁ'ment for dental treatment.

In addition to standard dental treatment in indus-
trial accidents, the Commissioner will approve pay- i§
ment for repair and/or replacemenrt cf partial or com- .3
plete dentures or crowns or bridges broken or de- §
stroyed in a compensable accident. Except in case of §
an emergency or where the condition of the parient J
may be endangered by delay. the dentist must obtain §
prior authorization from the Commissioner for ail .§
treatment involving crown and bridge work or partial B
or full dentures. Such request must fully describe the @
appliance or procedure to be used and the cost thereof - %
Alzg accompanying such request should be a denta) %
chart designating the natural teeth and/or artificial 4
teeth which were injured andior damaged in the acci- ¥
dent and also listing missing and or diseased teeth
that could be a (actor in determining proper course of §
treatment. '

14.31. Treatment of a pre-existing dental deficien- §
cy or disease. '

The Commissioner will not approve payment for .48
treatment of a pre-existing dental deficiency or dis- §
ease, unless it is clearly established that such pre- &
existing condition is prohibiting treatment of of .}
recovery from an industrial injury. [n such cases the ‘3
Commissioner must be provided with a complete re- §§
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port of the pre-existing condition and authorization

"Travel Regulations for State Employees™ asa guide,
granted prior to rendering treatment.

unless specific provisions to the contrary are other-

14.32, Chiropractors, number of treatments and
authorizations. ' '

Number of treatmants shall be limited to twenty
120) treatments without authorization. . Treatments .

and X-rays thereafter will be authorized by the Com-
missioner upon receipt of such request or report from

the chiropractor setting forth the condition of the

claimant and the number of additional treatments, ar
X-rays requirad. Each subsequent request for treat-
ments must be accompanied by a progress report.

After a reasonable period of treatment, the case
will be reviewed by the Commissioner to determine

whether a consultation examination is desirad. Chi. .

repractors wil) be cansidered in selecting the consult-
ants. lf the particular case indicates a herniated dise
or severe deformity of the spine which may require
operative treatment, then anorthopedic and/or neura-
logital diagnosis and evaluation may be secured.

14.33. Ambulance service.

The Commissioner will approve payment for am-
bulance service from the scene of the aceidant ta the
hospitaler in the event an emergency situation devel-
ops. Paymen: for other ambulance service will not be
approved without a letter from the attanding physi-
cian explaining the medical reasons for such servic-
es.

14.34. Filing of ambulance service bills,

Fee bills must be completed in full, listing the
name and address of the claimant and the employer,
claim identification number, as well as vendor's iden-
tification number. The fee bill must show the loading
tee. round trip mileage and the total amount of charg-
£s.

§85-1-18. Travel expenses - medical examination
and treatment.

- 13.1. Genersl.

Claimants are entitled to reasonable traveling,
mesls and lodging expenses actually incurred in con-
1ection with medica) examinations or treatment. [n
neking a determination on the "reasonablensss® of
iuch expenses the Commissicner shall utilize the

wise contained herejn,
15.2. Physical limitations.

- Where a medical vendor certifles that a claimant,
because of the state of his health, requires special
travel arrangements in order to report for an author-
ized examination, the claimant shal] be reimbursed
for the cost of such arrangements.

15.3. 'Clairﬁ'ant';'residénqe. _

The parties to a claim shal] be bound by the claim-
ant’s residence on the date of injury, and the claimant
shall be reimbursed for reasonable expenses from the
residence 20 the situg of examination, whether the
claimant be a resident or a nonresident of this state. It
shall be the pelicy of the Commissioner to arrange for
examination as near as practicable to the claimant's
residence. However, nathing herein shall be taken as
limiting’the rights of the parties to have examina.
tions performed by physicians of their choice.

Iftheclaimant changes his residence after the date
of injury to a location outside of West Virgihiaortoa
location substantially further from the state than the
residence an the date of injury, the following limita-
tons shall be observed:

(a} Where the change of residence is necessita:-
ed by reason of health or financial hardship. upan a
praper showing of such reasons the Commissioner
shall, in writing, endorse the thange af residence, and
direct payment of travel expenses as follows:

11)Where thedistance between the residence
and the situs of the examination is less than four hun-
dred 1400) miles. trave) expenses shall be payable as
Provided in Sections 15.1 and 15.2 of these rules;

12) Wherethedistance between the residence
and the situs of the examination is greater than four
hundred (400) miles. expenses actuaily incurred en
route shall be payable, to a maximum of the round
trip air fare, economy class, between the closest air-
ports offering scheduled commercial passenger serv.
ice;

(3) Where the elaimant objects to any order
or finding, and the employer does not objeet thereto.
and the claimant is subsequently directed to report
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for examination upon request of the employer the
claimant will be entitled to reimbursement of ex-
penses from point of entry into West Virginis;

{b) Where the claimant's change of residence is
not necessitated by reason of health or {inancial] hard-

ship, expenses shall Le payable only fram point of en-

try into West V1rguua
15.4. Occupational pneﬁ macnniosis clai :ﬁs.

\utwn‘.hslandmg any other prowsmns of these
rules. the empluyer must avail itself of the opportuni-
ty to participate in the examination scheduled before
the Occupational Pneumaconiosis Board, or, pay the
entire expense of any re-examination cunducted on its
behall, including out-af-state travel, if any, to the
extent provlded under these Rules .

§85—I-15. Reserved. -

§B5-1-17. Reserved. -

$85-1-18. Access to records.
18.1. General.

All proceedings, orders and awards of the Commis-
sioner are public records and subject to inspection by
all who have a legitimate interest therain.

All other records of the Commissioner which are
kept not as a memoria! of official transactions but as
evidence of internal operations, and information nec-
essary to the proper administration of the Workers'
Compensat:on Fund are private except astopartiesin
interest and their duly authorized representatives,
The Commissianer or his duly authorized representa-
tive may require any person to produce satisfactory
evidence of his authority before such person will be
permitied to file any papers or examine claim records
of the Commissioner.

The Commissioner may require sa:isfactory evi-
dence of one's interest in the records of the Workers'
Compensation Fund, and such interest must be a le-
Eitimate interast before such records will be produced
far inspection.

§85-1-19. Trunscripts and other paperz.

+19.1. Capies of transeripts and ather papers,

- party may, within fifteen (15) days after receipt of

Cnples of transcripts of hearings or other like pro-
ceedings taken and had on 8 claim and any other pa-
per pertinent to a ¢laim will be furnished on request
t0 either party to & claim or w any third persan that
¢an satisly the Commissioner that 1t has a legitimate
interest in the claim. The Commissioner may charge
a fee for such copies. However, each party will be enti.
tled to one copy of all proceedings in which he is in-;
volved feee ofcharse N
4
585-1-20 Proeadu:e in oceupatmnal pneumomm-"‘

o0sis cases. 1

201 General. ki
¥

In addition to the applicable provisions of athef®
rules, the following shall apply te the determmanon’?’.
of claims in occupsational pneumeconiosis cases: :

20.2. Non-medical hearing.

Cpon receipt of a proper application, employer"
Teports and investigation (if requested by the Com3
missioner), the Commissioner shall determine tha 't
non-medical questions. and shall notify al! interested;
parties of his decision. ARer the Commissionafj
makes or has made a determination, any d:ssa:lsﬁe: ‘

written notice of the Commissiorier's decisian, Filg
objection thereto in writing, whersupon the Commist)
sioner will set a time and place for a hearing thereany
The procedure in non-medical hearings shall be sub:
ject ta the provisions of Seetian 16 ol these Rules, | ;

Upon completion of the non-medical hearing, thei :
Commissioner will enter a final non-medical rulm
and shall notify the claimant and employar of this deg
cision. The Commissioner's finzl non-medical ruling}
will be subject to appeal to the Workers' Compensa-]
tion Appeal Board.

20.3. Qccupational Pneumoconiosis Board hear,i‘
ing. ]

Subject to and upan the completion of. the protes
and/or appellate review of the Commissioner's mz'.'ls! '
non-medical order. the Commissioner shall refer this R
claim to the Oecupational Pneumoeoniasis Board
pravided that the requirements of West Virginia Codé §
section fifteen-b, article four, chapter twenty-chreé
have been satisfled. In the case of such reference. the]
Commissioner will notify the claimant and the inter:
estad emgployer or employers to appear before th‘

'J\ ,
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Board at the time and place stated in the notice, A
quorum of the Board will then proceed to hear and de-
termine all medical questions relating to the claim.

At such hearing the claimant and each emplayer
must produce as evidence all reports of medical and
X.ray examinations that may be in their respective

possession or contral showing the past or present con-

dition of the emplayee. :

20.4. Reportof occupational pnaumaconiosis
board. s

Lpon completion of the hearing the participating
members of the Gecupational Pneumoconiosis Board
shall prepare a written report to the Commissioner
satting forth their findings and decision, and shall
prepare 8 sufficient number of signed copies of repart
50 that the Commissioner may file one in his office,
send one to the claimant and one to each employer in-
terested in the'claim.

20.5. Ohjections.

Any interested party who objects, in whole or in
part, to the findings egnd conctusions of the Board
may, within the statutory period after the mailing to
him of the copy of the report, or within such addition-
al time as may be allowed by the Cammissioner for
good cause shown. file with the Commissioner his
written objections, specifying the particular state-
ments of the Board's findings and conclusions
which he objects.’ Upon receipt of such objection the
Commissioner shall set a time and place for a hearing
thereon and shall notify each interested party and
each member of the Board of the time and place of the

hearing
20.6. Hearings on protest.

Hearings held ypon protest to the findings of the
Occupational Preumoconiosis Board will be held at
the offices of the Commissioner in Charleston unless
the Commissionier shall otherwise direct. The proce-
dure in protest hearings shall be governed by the pro-
visions of Section 16 of these Rules, except that evi-

" dence shall be limited to medical testimany and other
competent medical evidence, unless the Board has
passed upan non-medical aspects under the Com-
missioner's referral. Cross-examination of the Board
shall be limited to those members who examined the
claimant. However, if the Commissioner, or his duly
authorized representative, decides that testimony of

other members of the Board is necessary or desirable,

. he may permit such testimony at the proteat hearing.

20.7. Employer’s request for medical examination.

An emplayer's request for medical examination of
the claimant by a physician of its choice, shall be
rejected if filed before the findings of the Occupation.-
al Pneumoconiosis Board have been transmiteed to
the claimant and the amployer. Such requests shall
be entertained only when filed subsequent to the
transmittal of the Occupational Pneumoconiosis -
Board findings. . -~ '

'20‘.8. Standards for medical examination.

20.8.1. The following standards specify exami.
nation and evaluation criteria to guide the Occupa-
tional Pneumoconiosis Board in its examination and
evaluation of claimants, and to guide ather physicians
and mediea! technicians whe conduct examinations
and eveluations of claimants on behalf of such claim-
ants and their employers. These standards are estab-
tished for the further purpose of ensuring that uni-
form procedures are used in administe ring and inter-
preting ventilatory function tests and arterial blood
gas studies and that the best available medica) evi-
dence will be gbtained in support of a claim for oecu-
patianal pneumoconiosis benefits. The physician su-
pervising any such testing andror the technician ad-
ministering any such testing will so indicate by sign-
ing the reports. Any report of iest results submirted
to the Occupational Pneumoconiosis Board must af-
firmatively state. as toeach of the standards individu-
ally, the fact that the particular test or study was
performed in compliance with that standard. In the
event that any such report fails to affirmatively show
compliance with these standards. the Occupational
Pneumocaniosis Board may disregard all ar any part
of such test or study or give such test or study such
weight as the Board believes it deserves.

20.8.2. When two (2) or more ventilatory func-
tion tests performed in reasonably close proximity in
time produce differing but acceptable results, the
Commissioner, at the request of the Occupational
Pneumoconiosis Board, may direct the parties to fur-
nish additional evidence and/or arder additional test-
ing at the laboratory utilized by the Oeccupational
Pneumaconiosis Board ar ather laboratories, all for
the purpose of determining whether any of the results
are unreliable or incorrect or are clearly attributable
to soma identifiable disease or iYIness other than aceu-

NO. 668
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pational pneumoconiosis. (f} BOARD -~ Waest Virginla Occupational
Pneumetonicsis Board.

20.8.3. When blood gas studies are performed
and abnormsel vaiues are obtained and thereafter new
blood gas studies are performed and normal or signifi-
cantly higher valves are further obtained, the Com.
missioner, at the request of the Occupstional Pneu-
moconiosis Board, may direct the parties to furnish
additional evidence and/or order additional studies at
the laboratory utilized by the Occupational Pneumo-
coniosis Board or other jaboratories, all for the pur-
pose of determining whether any of the values are un-
relizble or incorrect or are clearly attributable tw
soma identiflable disease or illness other than accupa-
tional pneumoconiosis.

20.8.4. As used herein, the following terms
shall have the meanings indicated;

(@) FVC - Forced Vital Cabacity -~ Yolume of
air that can be forcefully exhaled from the lungs after
a maximal ingpiration.

(b) FEV - Forced Expiratory Volume - Same
as FVC. :

{¢) FEV; - Forced Expiratory Volume in
one (1) second -- Volume of air that can be exhaled
forcefully from the lungs in ane (1) second after a
maximal inspiration.

(d) FEV3- Forced Expiratory Yalume in
three seconds -- Volume of air that can be exhaled
farcefully from the lungs in three (3) seconds after a
maximal inspiration.

te} FEV{/FEV - Forced Expiratory Vol
ume (timed) to Farced Expiratory Volume. -- A ratio
expressad as a percentage.

() MV'Y - Maximal Valuntary Ventilation --
The volume of air that can be exchanged over a unit
period of time, usually twelve (12) ta fifteen (15)
secands,

(g) BTPS - Body temperature. ambient
pressure. saturated with water.

(h) Kpm - Kilnpénd Meter - The amount of
work required o lift one (1) kilogram one (1) meter.

(i) NIOSH -- National Institute for Occupa-
tional Safety and Health.

20.8.5 Yentilatory function tests,

() Instruments to be ysed far the adminis-
tration of ventilatory function tests should conform to

the following criteria:

{t) The instrument must be accutate
within plus (+) fifty (50) ml or within plus { + ) three
percent (3%) of reading. whichever is greater.

- {2) The instrument must be capable of
measuring vital capacity from zero (0) to seven (7)
liters BTPS.

{3) The instrument must have a low iner-
tia and affer low resistance to airflaw such that the
resistance to airflow at twelve (12 liters per second
must be less than 1.5 em HaO/iter/second.

(4) T+ zero time point for the purpose of
timing the FEV) must be determined by extrapo-
lating the steepest portinn of the volume-time curve
back to the maximal msplratmn valume or by an
equivalent method.

{8} Instruments incorporating measure-
ments of airflow to determine voiume must conform
to the same volume accuracy stated in paragraph (a)
(1) abave when present with flow rates [rom zal least
zere {0) to twelve (12) liters per second.

(6) The {nstrument or user of the instru-
ment must correct volumes to bedy temperature satu-
rated with water vapor {BTPS) under conditions of
varying ambient spiroteter temperatures and baro-
melric pressures.

(7) The instrument used must provide 8
tracing of either low versus volume or valume versus
time during the entire forced expiration and volume
versus time during the MVV Maneuver. Such tracing
must be furnished to the Beard with the test results.
Noresults will be considered by the Board unless they
are accompanied by the corresponding tracings. A
tracing is necessary to determine whether the subject
has performed the test properly. The tracing must be

. of sufficient size that hand meazurements may be

made within the requirement of paragraph (a) (1!
abave,
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{8 The instrument musg be capable of ac-
cumulating volume for a minimum of ten (10) seconds
after the onset ol exhalation.

191 The forced expiratory volume in one
tH second IFEV|) measurement must comply with
the accuracy requirements stated in paragraph (a) (1)
above; that is, the FEV} must be accurately meas-
ured to within pius ( +) fifty (50) ml or within plus ( +)
three percent (3% of reading. whichever is greater.

(10) The instrument must be capabie of
being calibrated in the field with respect to the
FEV)y. This calibration of the FEVy may be
done either directly or indirectly through volume and
time base measurements. The volume calibration
source must provide a volume displacement of at least
three (3) liters and must be accurate to within plus
(-} thirty (30) m).

{11) For measuring maximum voluntary
ventilation (MVV), the instrument must have a re-
spanse which is flat within plus { +) ten percent (10%)
at flow rates up to twelve (12) liters per second over
the volume range. The time [or exhaled volume inte-
gration or recording must be no less than twelve (12)
seconds and no more than fifteen {15) secends. The in-
dicated time must be acturate to within plus (+)
three percent {3%). A recording of the spirometer
tracing is required, and the volume sensitivity must
be such than ten (10) mm or more deflection corre-
sponds toone i 1) iiter volume.

(b) The administration of ventilatory func-
tion tests must conform Lo the following criteria: For
ascertainment of the FEV) and FVC, a nose clip or
alternative should be used. The procedures must be
explained in simple terms to the subject who shall be
instructed to loasen any tight clothing and sit or stand
in front of the apparatus. Although the subject may
sit or stand, care should be taken an repeat testing
that the same position is used. Particular attention
must be given to insure that the subject’s chin is
slightly elevated with the neck slightly extended. The
subject must be instructed to make a full inspiration,
_ either from the spirometer or the open atmosphere,
and then blow into the apparatus, without intarrup-
tion, as hard, fast, and completely as possible.

At least three (3) forced expirations must be
carried out. During the maneuvers, the subject must
be observed for compliance with instructions. The
expirations must be checked visually for reproduc-

ibility by examining the Now-volume or volume-time
tracings. The effort shall be judged unacceptable and
cannot be considered in evaluating pulmonary func-
tional i unpalrment whean the subject’

m Has not reached full inspiration pre.
ceding the forced expiration; or

{2) Hes not used maximal effort during
the entire forced expiration; or

(3) Has not continued the expiration lor at
least five (5) seconds or until an obvipus plateau in
the volume-time curve has occurred: or

(4) Has an obstructed mouthpiece or a
leak around the mouthpiece (obstruction due to
tongue being placed in (ront of mouthpiece, false teeth
falling in front of mouthpiecs, etc.); or

(5) Has coughed or clased his glottis; or

(6) Has an unsatisfactory start of expira-
tion, ane characterized by excessive hesitation (or
false staris), and therefore did not allow back extrapo-
lation of time zero (0) (extrapolated volume on the
valume-time tracing must be Jess than ten percent
{10%) of the FVC); or

(7 Has an excessive variability between
the three (3] satisfactory curves The variation be-
tween the two {2) largest FEV)'s of the three (3!
satisfactory tracings should not exceed seven percent
{(7%) of the largest FEV or one hundred (100) mi,
whichever is greater.

{8) Predicted values are derived fram
Kory's Nomogram.

f¢} For ascertainment of the MVV, the sub-
ject must be instructed befare beginning the test that
he or she will be asked to hreathe as deeply and as
rapidly as possible for approximately fifteen (15) sec-
onds. The test may be performed with the subject in
either a sitting or standing position. Care shall be
takenon repeat testing that the same position is used.
The subject should breathe narmally into the mouth-
plece of the apparatus for ten (10) wo fifteen (13)

- seconds to become accustomed Yo the systam. The sub-

17

ject should then be instructed to breathe as deeply
and as rapidly as possible and shall be continuglly
encouraged during the remainder of the maneuver.
The subject shall continue the maneuver for twelve

NO. 568
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(12) seconds. The subject should be allowed ta rast
between maneuvers. At least three (3} MVV's must
be observed to determine if there was compliance
with instructions The effart must be judged unag-
ceptabie and cannot be considered in evaluating pul-
monary functional impairment when the patient:

{1) Has not méintéinb‘d consistent efiorg .

for at least twelve (12 to fifteen (15) seconds; or
(2) Has coughed or closed his glottis; or

(3) Has an obstructed mouthpiece or a
‘leak around the mouthpiece (ebstruction due to
tongue being placed in front of mouthpiece, false teeth
falling in front of mouth piete, etc.): or .

(4) Has an excessive variability between
the three (3) satisfactory curves. The variation be-
tween the three (3) satisfactory tracings must not ex-
ceed ten percent (10%) and should approximate forty
(40) times the greatest FEV) volyme.

(d) A calibration check must e perfarmed on
the instrument each day before use, using & volume
source of at least thrae (3) liters, accurate to within
T ong percent (1%) of full scale. The room ajr in the
syringe must be introduced into the Spirometer once
with a flow rate of approximately five tenths (0.5)
liters per secand (six (6} seconds emptlying time with g
three {3.0) liter syringe) and once with a higher flow
ratecf approximately three (3.0) liters per second (one
(1) second emptying tirue with a three (3.0) liter sye-
inge). The volume measured by the spirometer must
be between two and nine tenths (2.90) and three and
one tenth (3.10) liters far both trials. Acturacy of the
time measurement used jn determining the FEV 1
must be checked ysing the manufacturer's stated pro-
cedure and must be within + three percent (3%) of ac-
tual. The procedure described herein must be per-
formed as well as any other procedures suggested by
the manufacturer of the spiromeater being used,

{e) The first step in evaluating a spirogram
for the FEV and FEV| shall be to determine
Whether or not the subject has performed the test
Properly or as described in (b) above (FEV) and the
forced expiratory velume (a) above. From tha three {3)
satisfactory tracings. the forced expiratory volumse in
one secand (FEV]) must be measured ang record-
ed. The largest ohserved FEVy must be used in
the analysis, corrected ta BTPS.

(Only MVV maneuvers which demonstrar
consistent effort for at least twelve ( 12) seconds sha
be considered acceptable. The iargest accumulate
valume for a twelve (12) second period corrected |
BTPS and multiplied by five (5: shall be reported 3
the MVV. -

' 20.8.6. Arterial biood gas studies.

(8} In order to ensure comparability of dgt:
obtained in arterial blood studies, the following
g\;idelines should be ohserved: )

(1) The puncture site shauld be infiltrg;.
&d with @ loca] anesthetic to minimize pain and arteri.
al spasm.

(2) The barrel of the syringe used to draw
the blood sample should be wetted with heparin ang
the excess heparin must be expelled just prior to ob-
taining the blood sample. ;

(3) The subject should be allowed to re‘f;t
for fifteen (15) minutes prior o beginning the study.-

(4) Resting blood samples should be
drawn with the subject in the sitting pasition.

{5) On oceasions when the subject is una:
ble to be exercized due to physical impairments: iey
heart disease, artificial leg, etc., o resting sample of
arterial blood may ba drawn by dirzer puncture witha
twenty (20} - twenty-five (25) gauge needle and a
heparinized syringe. :

(61 Blood samples must be discarded if
contaminated by an air bybble.

{7 All bloed samples should be analyzed
immediately (less than ten (10} minutes). If not, the
sample should be iced in water. If the analysis is not
performed within ten {10) minutes, the meabolic ats’
tlvity of the cells in the blood will cause the p0a 1o
fall and the pCOg o rise. :

(8) If an exercise sample is to be obtained. ;
a plastic catheter mast de inserted into the radial or::
brachial artery for both the resting as well as the *
exercise sample.

~:

having the subject peda) the bicyele ergomater at a
rate of fifty (50) - sixty (60) revolutions per minute

;.
Iy
(9) Exercise must be accomplished hlf’
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against a resistance of seventy-five (75) Watts ar four
hundred {ilty (450) Kilopond Meters (Kpm) per min-
ute for a period of five IS minutes. A treadmill may
be used. and when used, exercise must be done at two
{2) mph and ten percent (10%) grade. During the Jast

twenty {20) seconds of the fifth minute of exercise the .

exercise sample must be drawn into a heparinized
syringe and the pulse and respiration rates noted. [f
an added level of exercise is performed, this must be
done at one hundred twenty (120) Watts on the bicy-
cle, or on the treadmill at two and five tenths (2.5)
mphandtwelvepercent (12%) grade, Execcise testing
beyond the level set forth herein shall be considered
to be measurements of physical conditioning rathee
than of blood gas transfer abnormalities due to occy-
pational pneumcconiasis. The EKG leads are then re-
moved and the subject allowed to sit on a chair while
the catheter is removed. Pressure must be held at the
site of arterial cannulation for five {5) minutes. and if
there is no bleeding or hematoma preszent, a com-
pression bandage must be placed on the radial artery.
This bandage must be left in place for four (4) hours.
After about fifteen (15) minutes of observation, the
subject will be allowed to leave. The arterial blood
sample should be drawn while exercise continues. not
following eessation of exercise.

(10} EKC monitoring with a single lead -

should take place during exercise to determine the
heartrate. [t should be noted that this is not an EKG
Stress Test.

(11) The report should indicate the place,
date and time of the study, altitude of the tasting site
and barometric pressure at the testing site on the day
of the testing, name and claim number of the subject,
name of any assisting personnel, name and signarure
of the supervising physician. duration and type of ex-
ercise (if performed!, pulse rate at the time the blood
sample was drawn, and whether analysis equipment
was calibrated before each test,

{b) It ia recognized that arterial blood gas
studies done in laboratories throughout this state are
obtained at different altitudes, Only by "standard.
izing” for altitude can an equitable assessment he
made of impairmen when values of arterial oxygen

8re being measured at remarkably different altitudes. -

Therefore, the results reported from laboratories
should include the name of the labaratory and the
date and time of the testing, altitude of the laboratory
and barometric pressure at the laboratory on the day
the samples were collected. The Occupational Pneu-

‘moconiosis Board will evaluate the arterial blood gas

values by converting those values to the average alii-
tudeof Charleston, West Virginia. For this purpose. it
shall be sufficient to add one (1) mmHg to each arteri-
al oxygen tension for each three hundred (300} feet or
fraction thereof that the testing laboratory is located
above the average altitude of Charlestan, because the
relationship of barometric pressure (altitude) and s)-
veolar oxygen is approximately linear up to four thou-
sand (4,000} feet as long as the subject breathes room
air.

As an example. Bluefield is located approxi-
mately twa thousand six hundred (2,600) feet above
sea level. Charleston is approximately six hundred
(B00) feet abave sea level. Thus, arterial oxygen val-
ues obtained in Bluefleld should have §.67 mmHg
added to them before applying the tzbie to them to ob-
tain "percent impairment” The calculations are as

_ follows:

19

"Bluefield 12,600') mirus Charleston (600°)
equals 2000' differencial

2,000' divided by 300' gltitude equals .87

6.87 multiplied by 1 mmHg per 300° altirude
equals 6.87 mmHg."

NO. 661
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TABLE 85-1A
20.8.7. Table for impalrment of pulmonary functien,
R. The following table will be used as an indicazor of impairment of
pulmonary function if any of the acceptadble values appear in the percentage
. of impairment column:- ' : ' ‘ -

% IMPAIRMENT 0 .10 15 20 25 3 4 S0 60  TOTAL

FYCEPRED. 80 75 70 & g4 61 s 55 52 50
FEVI.O L PRED. 75 . T3 70 ' 67 .64 - 61 58 s 52 50
FEVI.OVC. 75 73 10 67 64 61 56 51 ug s

MUV 1% PRED, 80 7% 70 67 64 61 58 §5 52 ' 50
PaCoz Pa0> Values Fgual to or Less Than

30 or below 85 81 78 (LS 73 70 68 67 €8 65

N B4 B0 7T M 72 69 67 66 65 €4
32 8 79 18 13 71 6B 66 65 64 63
33 82 718 15 12 0 67T 65 64 &3 62
34 81 1T M 1 69 66 64 63 62 6
35 B0 76 73 70 68 65 63 62 61 60
36 W75 72 63 &7 64 62 61 60 59
37 %M M 68 6 63 61 60 59 58
38 73 0 61 6 62 60 53 58 57
39 7 72 69 66 64 6 59 58 57 o6

40 or above 75 A 88 65 63 s} 58 g7 58 55

B. Exercise p0p values that rise above the resting pOs values _
will Indicate a lesser degree of impalrment of pulmonary funection, and 1f
they are less than the resting values will {ndicate a greater degree of
impairment of pulmonary function.

C. The results of any medically acceptable tests or procedures
reported by a physician which are net addressed in this table but which tend

20
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to demopstrate the presence or absence of pneumoconjosis or sequela of
pneumoconiosis or the presence or absence of a respiratory pulmonary
impairment may be submitted and given appropriate congideracion (Airway
Resistance, Far Oximetry, OLCO and A-a gradient, ete.). It is also important
that the Occupational Pneumoconiosis Board use all clinical histery and
physical findings that would enhance or detract from. any percentage of
impairment in the above table. ' '

21




