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REVISED FISCAL NOTE FOR PROPOSED LEGISLATIVE RULES

Rule Title:

Title 85 Serieg 1:

Administration of the Workers’ Compensation

Fund

Type of Rule:

Agency:

__ Legislative Exempt

Interpretive

Workers’ Compensation Commigsion

_X Procedural

Address:

4700 MacCorkle Ave. S.E.

Charleston, WV 25304

1. Effect of Proposed Rule

Annual Fiscal Year
INCREASE DECREASE CURRENT NEXT THEREAFTER

ESTIMATED TOTAL 50 Unknown Unknown Unknown Unknown
COST
PERSONAL SERVICES 0 0 0 0 0
CURRENT EXPENSE 0 0 0 0 0
REPAIRS & 0 0 0 0 0
ALTERNATIONS
EQUIPMENT 0 0 0 0 0
OTHER :
Benefit payments 0 Unknown Unknown Unknown Unknown
Benefit related

payments 0 3,500,000 | 3,500,000 | 3,500,000 3,500,000

2.

Rule Title: Title B85 Series 1:

3.

Explanation of above estimates:

Implementation of this rule should result in a reduction in benefit
payments that are temporarily suspended by the Commission as a result of
any claimant, without good cause, missing two (2) or more scheduled
examinations or necesgary treatments. Because this rule establishes the
criteria for determining if a period of non-compensability exists, it is
expected to save an undetermined amount in benefits that may have been
paid without the defining guidance of this rule. There would also be a
reduction of approximately $3,500,000 in benefit related payments made to
claimants per fiscal year due to the rule defining what the reguirements
are for reimbursing mileage to a claimant at .15 per mile versus the
standard IRS mileage reimbursement rate. This 1is based on an estimate
that about 75% of the approximately $8,000,000 in mileage reimbursement
payments that were paid in fiscal vyear 2003 do not meet the revised
requirements for reimbursement at the IRS mileage rate, according to the
rule’s guidance.

Administration of the Workers’' Compensation

Fund

Objectives of this rule:



This rule establishes and defines the policy and procedure for the
administration of the Workers’ Compensation Fund, including specific
criteria and requirements related to suspension of claims benefits and
required mileage reimbursement payments in certain defined situations.

4. Explanation of Overall Economic Impact of Proposed Rule.

A. Economi¢ Impact on State Government.

Tt is expected that this rule will contribute toward more efficient

and thorough claims management by the Workers’ Compensation
Commigsion, and will result in savings in claims and claim related
costs.

B. Economic Impact on Political Subdivisions; Specific Industries;
Specific groups of Citizens.

It is expected that, with lower claims costs, employers will incur

lower premium rates. Also, it is expected that the rules guidelines
will contribute toward better and more effective treatment of injured
workers.

C. Economic Impact on Citizens/Public at Large.

This proposed rule would not have a direct economic impact on the
citizeng of West Virginia.

Date: ot-30~-0Y

Signature of Agency Head or Authorized Representative

Ao, ABH

Gregoz’y a. Burton
Executive Director, Workerg’ Compensgation Commisgsion
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AMENDMENT TO AN EXISTING RULE: YES_. X NO __ ..

IF YES, SERIES NUMBER OF RULE BEING AMENDED: I S

TITLE OF RULE BEING AMENDED: Administration of the Workers' Compensation Fund

IF NO, SERIES NUMBER OF RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

December 17, 2003 11:00 a.m.

DATE OF PUBLIC HEARING: TIME:

LOCATION OF PUBLIC HEARING: RRooms 207-209
Charleston Civic Center

Charl West Viraini

**This public hearing is an extension and continuance of the previous comment period for
this proposed rule.

COMMENTS LIMITED TO: ORAL —, WRITTEN — , BOTH X_

COMMENTS MAY ALSO BE MAILED TO THE FOLLOWING ADDRESS: T.J. Obrokta, General Counsel

Executive Offices
Workers' Compensation Commission

The Department requests that persons wishing to make A706MacCorkle-Avente—S-E
comments at the hearing make an effort to subrnit written Charleston, WV 25304
comments in order to facilitate the review of these comments. Fax # (304) 926-5372

The issues to be heard shall be limited to the proposed rule.
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TITLE OF RULE BEING AMENDED:_Administration of the Workers' Compensation Fund

IF NO, SERIES NUMBER OF RULE BEING PROPOSED:
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ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS
COMMENT PERIOD WILL END ON December 12,2003, 5:00 p.m. ONLY WRITTEN

COMMENTS WILL BE ACCEPTED AND ARE TO BE MAILED TO THE FOLLOWING ADDRESS:

T.J. Obrokta, General Counsel

Workers' Compensation Commission THE ISSUES TO BE HEARD SHALL BE
LIMITED TO THIS PROPOSED RULE.

4700 MacCorkle Avenue, S.E,

Charleston, WV 25304 v
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4700 MacCorkle Avenue, S. E.
Charleston, West Virginia 25304
Phone: (304) 926-1710

ing a Working West Virgini

- Workers' Compensation Commission

Gregory A, Burton, Executive Director

November 6, 2003

The Honorable Joe Manchin 111
Secretary of State

State Capitol Complex

Building 1, Room W-157
Charleston, West Virginia 25305

Re:  Proposed Rule
Title 85, Series 1
“Administration of the Workers’
Compensation Fund”

Dear Secretary Manchin:

Please consider this letter to be my written approval for the filing of the above-
noted proposed Rule.

Pursuant to Senate Bill 2013, Second Extraordinary Session, 2003, the Workers’
Compensation Commission is established as a government entity separate from the
Bureau of Employment Programs. Pursuant to that same bill, the Board of Managers of
the Workers’ Compensation Commission have approved the enclosed 85 C.S.R. 1 for
filing as a proposed rule of the Workers’ Compensation Commission.

Thank you very much for your assistance in this matter.
Very truly yours,

7 7 =
s/ Nﬁ"wj \i h 'Yf’m‘ o

Gregory A. Burton
Executive Director

Enclosure

WWW.WVWCC.0rg
An equal opportunity employer.




FISCAL NOTE FOR PROPOSED LEGISLATIVE RULES

Rule Title: Title 85 Series 1: Administration of the Workers' Compensation
Fund

Type of Rule: = Legislative Exempt __ Interpretive _X Procedural

Agency: Workers' Compensation Commigsion

Address: 4700 MacCorkle Ave. S.E.

Charleston, WV 25304

1. Effect of Proposed Rule

Fiscal Year

ESTIMATED TOTAL Unknown Unknown
COST
PERSONAL SERVICES 0 0 0 0 0
CURRENT EXPENSE 0 0 0 0 0
REPATRS & 0 0 0 0 0
ALTERNATIONS
EQUIPMENT 0 0 0 0 0
OTHER :
Benefit payments 0 Unknown . Unknown Unknown Unknown
Benefit related

payments 0 6,000,000 | 6,000,000 6,000,000 6,000,000

2. Explanation of above estimates:

Implementation of this rule sghould result in a reduction in benefit
payments that are temporarily suspended by the Commission as a result of
any claimant, without good cause, missing two (2) or more scheduled
examinations or necessary treatments. Because this rule establishesz the
criteria for determining if a period of non-compensability exists, it is
expected to save an undetermined amount in benefits that may have been
paid without the defining guidance of this rule. There would also be a
reduction of approximately $6,000,000 in benefit related payments made to
claimants per fiscal year due to the rule defining what the requirements
are for reimbursing mileage to a claimant. This is based on an estimate
that about 75% of the approximately $8,000,000 in mileage reimbursement
payments that were paid in fiscal year 2003 do not meet the revised
requirements for reimbursable mileage, according te the rule’s guidance.

Rule Title: Title 85 Series 1: Administration of the Workers’ Compensation

Fund




3. Objectives of this rule:
This rule establishes and defines the policy and procedure for the
administration of .the Workers’ Compensation Fund, including specific
criteria and requirements related to suspension of claims benefits and
required mileage reimbursement payments in certain defined situations.
4. Explanation of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Government.
It is expected that this rule will contribute toward more efficient
and thorough <claims management by the Workers’ Compensation
Commission, and will result in savings in c¢laims and claim related
costs.
B. Economic Impact on Political Subdivisions; Specific Industries;
Specific groups of Citizens.
It is expected that, with lower claims costs, employers will incur
lower premium rates. Also, it is expected that the rules guidelines
will contribute toward better and more effective treatment of injured
workers.
C. Economic Impact on Citizens/Public at Large.
This proposed rule would not have a direct economic impact on the
citizens of West Virginia.
Date: November 6, 2003

Signature of Agency Head or Authorized Representative

‘tff{ ’f.u'v’;“/ig *"‘:g’%,‘,.h_
Uy ./ "y’/’ i w..M"’Wﬂ
LI BN S \

Gregbry A. Burton
Executive Director, Workers’ Com
Compensation Commission




SUMMARY OF PROPOSED RULE
STATEMENT OF CIRCUMSTANCES

TITLE 85, SERIES 1
WORKERS’ COMPENSATION COMMISSION
ADMINISTRATION OF THE WORKERS’ COMPENSATION FUND

Effective July 1, 2003, Senate Bill 2013 significantly changed the provisions of
the Workers’ Compensation Act. Certain stylistic changes reflecting new
terminology consistent with statutory changes, i.e. commission, executive
director, are reflected in this rule change. Other more significant changes center
on the provisions of §11 and §15 of 85 C.S.R. 1.

Section 11 of this rule was changed to comply with the new law changes
effective July 1, 2003. W. Va. Code §23-4-7a requires the Commission to
develop a rule to allow for the suspension of benefits if the claimant refuses, .
without good cause, to undergo examinations or needed treatment. The rule
defines "good cause."

Section 15 of this rule was changed in large part to eliminate mileage
reimbursement for claimants' medical treatment, except where the travel results
from required Commission or employer examinations. This provision is
calculated to save a number of millions of dollars in reimbursement expenses.
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TITLE 85 Lol edtd UF UTATE
EXEMPT LEGISLATIVE RULE

WORKERS' COMPENSATION COMMISSIONER

SERIES 1
ADMINISTRATION OF THE WORKERS' COMPENSATION FUND

'85-1-1, General.

1.1. Scope. -- F This exempt legislative rule plOVIdCS for the
general adm1n1strat10n of the West Vlrglma Workers Compensation Fund.

1.2. Authority. -- W. Va. Code ++23-1-13;§§23-1-13, 23-2-9 and 23-3-}-

23-3-1. Pursuant to W. Va. Code, §23-1-la(i)(3), rules adopted by the Workers
Compensation Board of Managers are not subject to legislative approval as would otherwise be
required under W. Va. Code, § 29A-3-1 et seq. Public notice requirements of that chapter and
article, however, must be followed.

1.3. Filing Date. --—April15,-1986;
1.4. Effective Date. -- July 11986

(a) "Claimant" shall mean any individual who files an application for Workers'
Compensation benefits.

(b) "Filing" shall mean actual receipt in the office of the Commissiener.Executive
Director.

(c) "Paid" shall mean the time the check is deposited in the mail or presented in person to
the claimant, claimant's attorey or anyone acting in his behalf.

(d) "Receipt of . . . Notice” shall be presumed to have occurred on the third day
following the date of the notice. The next day (or the fourth day following the date of the notice)
will be treated as the first day of the period during which a protest or appeal may be filed.
Should the final day of such period be a Saturday, Sunday or legal holiday (State or Federal), the
period shall expire on the next business day immediately following such Saturday, Sunday or
legal holiday.
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(€) "Subscriber" shall mean an employer for whom Workers' Compensation coverage has
been effected.

(f) "Within fifteen (15) days of the mailing of such copy" shall mean within a fifteen (15)
day period beginning with the day immediately following the date of such copy. Should the
fifteenth (15th) day be a Saturday, Sunday or legal holiday (State or Federal), the fifteen (15) day
period shall expire on the next business day immediately following such Saturday, Sunday or
legal holiday.

(g) "Medical Vendor" she ; : ~persons-within-the-medical-field-as-defined-in-the
W Na—Gode—130-1-et-segnrefers to hca]th care vendors including providers of rehabilitation
services within the meaning of W. Va. Code Scction 23-4-9 as amended, and shall include any

hospital licensed under W-Va-Code-116-5B-et-segithe West Virginia Code.

'85-1-2. Reservsed.
'85-1-3. Reserved.
'85-1-4. Reserved.
'85-1-5. Reserved.
'85-1-6. Reserved.
'85-1-7. Reserved.
'85-1-8. Reserved.
'85-1-9. Employer's Report of Injuries; Wage Information.
9.1. Wage information.

Failure to report wage information may result in payment of maximum benefits for
temporary total disability if the injury results in lost time. Upon receipt of proper information,
the benefit rate will be adjusted prospectively, but there shall be no adjustments to previous

overpayments caused by the employer's failure to provide proper wage information.

9.2. Temporary total disability benefits.

If the claimant is injured during the first half of the working day, the date of injury will
be considered the first day of disability. If the claimant is injured during the second half of the
working day, the following day will be considered the first day of disability.
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9.3. Permanent disability awards.

In any claim, including claims for occupational pneumoconiosis or other occupational
diseases, where the file contains insufficient wage information, the Commissioner shall, before |
granting an award of permanent disability, request additional wage information from the
employer. If such information is not received within ten (10) days from request, benefits shall be
payable at the maximum rate provided by law, including any adjustments to the maximum rate
which occur through operation of law.

In the event that claimant, while receiving payments under an award of permanent
disability, becomes temporarily disabled as a result of another compensable injury and is entitled
to receive temporary total disability payments therefore, payments under the permanent partial
disability award shall cease until such time as claimant has returned to work. Upon returning to
work claimant shall be entitled to a lump sum payment of accrued permanent partial disability
benefits which were suspended.

9.4. Information required of claimant.

Where the employer is no long a subscriber in good standing, the Commissioner may l
require the claimant to supply proof of earnings. In the absence of proof to the contrary,
permanent disability benefits shall be payable at the minimum rate, but nothing in these Rules
shall be construed as limiting the claimant's right to file information to show that he is entitled to
the higher rate.

'85-1-10. Employee's Report of Injury and Application for Compensation.
10.1. General.

The injured employee should immediately give notice to his employer, in writing, that he
has suffered an injury.

This requirement may be satisfied by giving the employer a copy of the application for
benefits or by giving him any other writing which gives the name and address of the employer,
the name and address of the employee, the time, place, nature and cause of the injury, and
whether or not the employee is, at the time of writing, unable to return to work as a result of the

| injury. A copy of the application or other writing must also be filed with the Commissioner. I

Failure to give written notice will relieve the employer of the responsibility of filing the
report of injury until such time as the employer is notified in writing that an injury has occurred
and may result in delaying benefits to the injured employee.

'85-1-11. Injured Employee's Responsibilities Concerning Medical Examination and
Treatment,
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11.1. Examination and treatment.

The Commissioner may order an injured employee to report for examination and may
further order him to undergo such treatment or hospitalization as is indicated in the particular
case. It shall be the duty of the injured employee to comply fully and promptly with any such
order issued by the Commissioner,

11.2. Violation of rule.

a. If violation of any provision of this rule, or refusal to comply with any order of the
Commissioner issued as provided herein, should result in an increase in the duration of
temporary disability or in the degree of permanent disability, such violation or refusal will be
considered in determining the compensation, if any, to be awarded and no compensation will be
awarded for extension or increase of disability caused thereby.

Yo

-3 aple § al-Fig selee “his—own-choice-apd-nn-employer
cannot-interfere-in-any-way-with-this-right. b. The Commission may_suspend benefits being
paid to a claimant if the claimant refuses, without good cause, to undergo the examinations or
needed treatments provided for in West Virginia Code Section 23-4-7a. Good cause shall consist
of the following;:

1. Compelling evidence that the examination or treatment would have little. if any,
positive effect on the claimant’s injury;

2. Compelling evidence that no ordinarily prudent and reasonable person would
have submitted to the examination or needed treatment;

3. Compelling evidence that the examination or treatment would pose a danger to
the life or health of the claimant or require extraordinary suffering;

4. A consensus of medical opinions establishing that the examination or_treatment
would not effect a cure or would not at least improve the likelthood that the
claimant could return to gainful employment; and

5. Compelling evidence that the prognosis for success and recovery were
unrcasonably low,

¢. Failure to attend a single scheduled examination or treatment shall not be grounds to
suspend benefits.  However, failure to attend two (2) or more consecutively scheduled
examinations or (reatments without clear justification, regardless if the examinations or

treatments were scheduled for a related purpose, may, in the Commission’s sole discretion,

constitute erounds to suspend benefits.  Also. a pattern of failine 1o attend scheduled
examinations or treatments shall constitute grounds for the suspension of benefits.
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d. A claimant whose benefits are suspended under this rule shall have not be entitled to
benefits from the date the relevant examination or {reatment was not undergone until such time
as the examination or treatment is undergone and notice of such is provided to the Commission.
If benefits are re-instated. any overpayment will be deducted from the re-instated benefits at a
reasonable rate until the overpayment is recouped. The unpaid balance of the overpayment, if
any, will be recovered from any future award to the claimant,

e. The Commission shall enter a protestable order notifying the claimant of the
suspension of benefits and shall serve the order on all of the parties to the claim.

'85-1-12. Investigation of Claims.
12.1. General.

The Commissioner shall consider all information and proof properly submitted in
connection with each claim. Whenever he is of the opinion that a claim has not been adequately
or properly developed for his consideration, he may require the parties to produce additional
evidence. In his investigation and consideration of a claim the Commissioner shall accept ex
parte statements at any time prior to the filing by an interested party of such protest as will entitle
him to a formal hearing. After the filing of a protest, ex parte statements will be accepted only
by agreement of all interested parties.

12.2. Investigation of claim by Commissioner.

The Commissioner may independently 1nvest1gate any clalm prior to making initial
decision. Parties must cooperate with € fors-the  Comimission's

investigation.

'85-1-13. Awards.
13.1. Notice.
Upon the making of or refusing to make an award, the Commissioner shall send to each
interested party a written notice setting forth his decision and the terms thereof and informing the
parties of their right to protest his decision by filing objection thereto in writing at any time

within thirty (30) days after receipt of notice.

13.2. Computation of awards.

When a claimant is found to have a permanent disability, his award shall be computed
from the date of injury, excluding all periods for which the claimant receives other Workers'
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Compensation. Accrued benefits shall be computed in accordance with the benefit rate or rates
in effect during the period or periods for which they are payable. Where nonaccrued benefits are
commuted to a lump sum, the same shall be computed on the basis of the benefit rate as of the
date of delivery of said benefits.

13.3. Lump sum payment of permanent partial disability award.

(a) The Commissioner may, in his discretion, commute a permanent partial disability
award to one or more lump sum payments. Beneficiaries of a permanent partial disability award
who desire commutation of the award to a lump sum payment must petition the Commissioner
on forms provided by the Commissioner. The forms will be made available. Such forms will
include a form to be completed by the employer. The petition must set forth reasons for the
petitioner's request and, when appropriate, must be accompanied by the following documents:

(1) When the reason for the request is to purchase real property,

(1) A brief opinion from a licensed attomey regarding the legal and equitable title
to the property sought to be purchased.

(i1) The opinion of two (2) or more disinterested persons having a knowledge of
real estate values in the locality of the petitioner's prospective purchase regarding the advisability
of the purchase.

(2) When the reason for the request is to liquidate pressing debts,
(i) Statements from the petitioner's creditors regarding petitioner's debts,
(1) A recapitulation by petitioner of his total indebtedness.
(3) The Commissioner may require such other documentation as deemed necessary.
(b) The Commissioner, after determining that the claimant has a means of support and the
nonaccrued benefits are for a period not exceeding one hundred (100) weeks, may commute an
award of permanent partial disability benefits.
(c) Any lump sum payment shall be subject to discount at the rate of four percent (4%):
Provided, however, That the first one hundred (100) weeks of benefits shall not be discounted.
The charge to the employer's account shall not be discounted.

'85-1-14. Reports of Examination, Treatment and Payment of Bills,

14.1. Obligation for submitting reports.
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All medical vendors, upon accepting a claimant as a patient, assume an obligation to
submit a report of such case to the Commissioner immediately and to make continuing reports. |
The preliminary report must be made by the medical vendor on a form prescribed by the
Commissioner and completed in its entirety. Inasmuch as an attending physician's reports (Form |
WC-219) of disability are an essential part of each claim, it is extremely important that they be
submitted to the Commissiones promptly in order that the claimant may receive his |
compensation payments regularly during the period of disability. Failure to make reports
promptly may result in the delay of payments of benefits to the claimant and payment to the
medical vendors for services rendered.

14.2. Periodic reports.

In case of any medical or similar service being rendered during a period longer than a
month, the attending medical vendor must file with the Commissioner a narrative report upon |
request indicating the progress of the injured employee. Completion of Form WC-219
(Attending Physician's Report) will not satisfy the requirement of a narrative report. If such
reports are not made when requested by the Commissioner, payment for services may be |
withheld until such report is submitted.

14.3. Signature of medical vendor is required.

Medical reports and fee bills must be signed by the medical vendor rendering the services
or his authorized representative with the name in legible printing or typing beneath the signature.

14.4. Payment for appearance at hearings.

A medical vendor appearing at a hearing to give testimony regarding an examination of a
claimant will be paid a fee commensurate with the service rendered for such appearance and
testimony: Provided That, the examination was made at the request of the Commissioner. If the |
medical vendor appears to give testimony on behalf of the claimant or employer regarding an
examination made at the instance of such claimant or employer, payments must be made by the
party requesting the testimony.

14.5. Change of medical vendors.

A claimant will not be permitted to change medical vendors without obtaining written
consent of the Commissioner for such change. This rule does not apply to cases transferred after I
emergency or first aid treatment, cases transferred to a specialist by the original attending
physician or cases where an unforeseen emergency develops which requires special facilities and
skills not available to the attending physician or hospital.

Any removal or transfer made without proper authorization must be explained in detail
for the Commissiones's consideration and disposition of fee bills submitted. When a change of |
physicians is authorized, the original attending physician will file a final report of the claimant's
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physical status on the effective date of change. It is the responsibility of every doctor to make a
reasonable effort to ascertain whether he is the first attending physician.

14.6. Treatment by more than one medical vendor.

Except in cases where a consultant, anesthetist or surgical assistant is required, or the
necessity for treatment by a specialist is clearly shown, fees will not be approved for treatment
by more than one medical vendor for the same condition over the same period of time.

14.7. Unusual treatment.

In cases requiring unusual treatment not contemplated under ordinary circumstances, the
medical vendor must inform the Commissioner immediately of the condition or complications
present. If the necessity for additional treatment is clearly indicated, authorization for such
treatment shall be granted by the Commissioner and additional professional fees shall be paid at
a rate commensurate with the services rendered in addition to the fee specified by the
Commissioner.

14.8. Treatment of unrelated conditions.

The Commissioner will pay for treatment of a condition which was not caused by the
injury: provided That, it is clearly evident that the unrelated condition is aggravating the
occupational injury by preventing recovery from said occupational injury. Any unrelated
condition must be reported to the Commissioner before payment is considered.

14.9. Surgical procedures.

Except in emergencies or where the condition of the patient, in the opinion of the medical
vendor, 1s likely to be endangered by delay, written authorization must be obtained from the
Commissioner in advance for all surgical procedures. Failure to comply with this rule may result
in disapproval of the medical vendor's bill. This rule does not apply in cases involving initial
treatment.

14.10. Herma.

The Commissioner shall not approve payment for conservative treatment of a herma,
except for the initial examination for diagnostic purposes, and except where it is shown that the
employee has some chronic disease or is otherwise in such physical condition that it is
considered unsafe for him to undergo such operation. Payment for surgical repair of a hernia
cannot be considered until all required forms have been filed and the claim determined
compensable.

14.11. Amputation of upper or lower extremities.
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In cases involving amputation of either upper or lower extremities, the attending medical
vendor must file a report of the claimant's physical status when he is of the opinion that the
stump is ready for fitting of a prosthesis. Upon receipt of the attending medical vendor's report,
the Commissioner may refer the claimant to a medical vendor or a Rehabilitation Center for
evaluation to determine the type of prosthesis most beneficial for the particular claimant
involved and whether the claimant is in need of training in use of the prosthesis.

Upon receipt of the medical recommendations, the Commissioner shall authorize the
fitting of the recommended prosthesis. Payment shall not be approved until the prosthesis is
determined to be serviceable and satisfactory. The requirement for prior approval for prosthesis
shall not apply when the attending medical vendor utilizes the procedure of immediate
amputation prosthetic application.

14.12. Braces and appliances.

The Commissioner will not approve payment for braces and appliances unless the
necessity for their use is clearly indicated by the medical vendor and authorization is granted
prior to fitting the brace or appliance. The request must specify the exact type of brace or
appliance and the name and address of the supplier.

This rule does not apply in cases where back supports, crutches and minor appliances are
necessary in order that a claimant may be released from a hospital following initial or authorized
treatment, nor shall it apply when the medical vendor utilizes the procedure of immediate
amputation prosthetic application. In such cases, the medical vendor must inform the
Commissioner immediately of the device obtained and the name and address of the supplier.

14.13. Editor's Note: Repealed and Replaced by 85 CSR 15, "Vocational and Physical
Regabilitation", effective July 1, 1994,

14.14. Necessity for X-ray examination must be apparent.

An X-ray examination may be made in any case where it is clearly shown that such an
examination is necessary in the diagnosis or treatment of the industrial injury.

14.15. To whom payments are approved.

The Commissioner will approve payment for X ray examinations to medical vendors who
take such X rays or refer claimants for X ray examination. Medical vendors and hospitals must
bill separately when the hospital furnishes the X ray facilities and the medical vendor charges a
separate fee for review and interpretation of the film with the report.

14.16. Filing and mailing X ray films.
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All X ray films made in or out of the hospital by medical vendors in connection with the
treatment or examination of industrial injuries must be labeled with the date the film was made,
the claim number, if available, and the name of the claimant. All films must be retained so that
they may be forwarded to the Commissioner upon written request. If X ray films for which
previous interpretative reports have been filed and paid for by the Commissioner are not
furnished upon request, the physician, hospital or dentist will be required to reimburse the Fund
for the amount originally paid.

14.17. Interpretations of X ray films must be submitted with fee bill.

A written report, signed by the medical vendor who interpreted the film and bearing the
date the film was made, claim number and name of the claimant must accompany the fee bill on
which X ray charges are submitted. Reports must contain interpretations of each study. Fee bills
must be fully itemized including the portion of the body studied and the exact number of
complete X ray examinations made. This bill should also contain the coded number of the
medical vendor who interprets the film.

14.18. X ray therapy.

The Commissioner will approve payment for X ray therapy treatment when administered |
by a qualified roentgenologist or dermatologist when such services have been duly authorized.

14.19. Requirements for payment of fees.

Fees for examination or treatment are approved only when made by the medical vendor
duly licensed to make such examination or to render such treatment, and then only when the
medical vendor actually sees and examines the patient and actually renders or directly supervises
such treatment.

14.20. Payment of bills.

Bills for medical services rendered in cases involving minor injuries should be submitted
mmmediately upon cessation of treatment. In the case of medical or similar services extending
over a period longer than one (1) month, medical vendors should submit fee bills monthly.

In contested cases consideration of fee bills will be deferred until the compensability of
the claim 1s determined; however, bills should be filed promptly in expectation of payment at a
later date and in order to comply with the statute of limitations on payment of medical, hospital
and dental treatment, crutches, artificial limbs and other such devices. In those cases requiring
medical or similar services over a period longer than one (1) month, medical vendors shall
submit reports monthly or at other required intervals, stating the treatment rendered and the
progress of the injured claimant. If such reports are not submitted, the Commissioner may refuse |
payment for such services.
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14.21. Additional charges to claimant, failure to submit fee bills.

Additional services and accommodations not reasonably required for treatment of the
compensable injury but requested by the claimant shall be the responsibility of the claimant.

Failure on the part of the medical vendor or other person, firm or corporation to submit
fee bills to the Commissioner for services rendered within the statutory period prohibits
collection thereof from the injured employee, the employer or the Fund.

14.22. Provisions for separate billing,

Medical vendor services must be filed on a separate billing form. Fee bills for medical
vendor services, other than hospital services, must be signed by the medical vendor rendering the
service or his representative. The bills for hospital services must be signed by the hospital
administrator or his qualified representative.

14.23. Payment for drugs or medicine.

The Commissioner may approve payment for drugs or medicines furnished to the injured
claimant as part of routine treatment rendered by the medical vendor. If unusual treatment is
necessary, or if drugs or medicines are to be used by the injured claimant at his home in the
absence of the medical vendor, payment of a reasonable amount of such drugs or medicines may
be approved. Application for such payment must be accompanied by a statement of the medical
vendor setting forth the necessity and purpose of the use of such drugs or medicines.

14.24. Available funds for treatment.

The law presently provides that the Commissioner may charge to an employer's account
medical expenses not to exceed a statutory limit applicable at the date of injury. If medical
expenses exceeding the statutory limit are authorized, payments are made from an unlimited
medical expense reserve and are not charged to the individual employer's account.

14.25. Rules for physicians and nurses.

(a) Amputation reports.

In cases involving amputations, the physician must mark the exact line of amputation
on the prescribed form (Amputation Chart). To avoid error, the exact point of amputation must

also be described in the written report and the Amputation Chart and report must be carefully
checked to be certain that they agree.

(b) Nomenclature to be used in describing amputations of digits.

11
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Inasmuch as different nomenclature is often used in describing the amputation of
digits of the hand or foot and the involved phalanx (distal, proximal or metacarpal, for example),
it is necessary for the purpose of conformity the terminology given on the Amputation Chart be
used in describing the member injured resulting in an amputation.

(c) Payment to two (2) physicians when claimant transferred.

In cases when a change of physicians is authorized in accordance with these Rules
and Regulations, the Commissioner will pay a fee commensurate with reasonable and customary
charges for the services rendered. In all such cases it is incumbent upon the referring physician
to set forth the services rendered, including the name and address of the physician to whom the
claimant is referred. The Commissioner shall be notified in writing at the time the referral is
made.

(d) Physiotherapy (authorization and payment).

The first twenty (20) physiotherapy treatments may be administered without prior
authorization if the nature of the injury clearly indicates the necessity. The Commissioner will
not approve payment for additional physiotherapy treatments unless prior authorization is
granted. The physician must accompany his request for such authorization with a report and
recommendation showing the necessity for the additional treatments and the type of
physiotherapy contemplated. Such treatment must be rendered by a registered physical therapist
or by a licensed physician who is equipped for and uses physiotherapy as an integral part of his
practice or medicine.

(e) Payment for nursing service.

Fee bills for nursing services must be filed on the form prescribed by the
Commissioner as soon as practical. The fee bill should show the number of nurses engaged in
the treatment and the number of hours worked by each.

(f) Transfer to another hospital must be authorized.

A claimant is not permitted, upon his own initiative, to transfer from one hospital to
another without submitting the reason for such transfer in writing and obtaining authorization
from the Commussioner prior to the transfer. No hospital will be paid unless the authorization is
made in advance.

(g) Use of the operating room.
Before the Commissioner will allow a fee for the use of the operating room, a detailed

narrative operative report, must be submitted with the fee bill and must clearly show that the
nature of the injury and the procedure performed warranted the use of the operating room.

12
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(h) Emergency room service.

The Commissioner will approve payment for initial use of emergency room facilities
and services such as routine dressings, routine medications and routine local anesthesia.
Subsequent use of the emergency room will not be approved without a statement from the
physician explaining the necessity for the services rendered.

(1) Inpatient hospital stay.

The Commissioner shall approve payment for inpatient hospitalization of a claimant
at the prevailing semiprivate room rate; however, the Commissioner will approve payment for a
private room if the claimant's attending physician deems it medically necessary. If the claimant's
condition warrants treatment in an intensive care unit, the Commissioner will approve payment at
the usual and customary rates until the claimant can be transferred to a private or semiprivate
room. The Commissioner shall have the right to exclude any charges from the hospital bill that
do not specifically relate to the treatment of the occupational injury or occupational disease.

14.26. Physiotherapy.

The following rules will govern the authorization of the payment of physiotherapy
administered in hospitals:
(a) Fees for physiotherapy administered in a hospital on an outpatient basis will be
approved for twenty (20) treatments without prior authorization if the nature of the injury
indicates the necessity for such treatment.

(b) If the nature of the injury clearly indicates that more than twenty (20)
physiotherapy treatments are necessary, authorization must be obtained from the Commissioner
prior to additional treatment.

(¢) Such treatment must be rendered by a registered physical therapist or by a licensed
physician who is equipped for and uses physiotherapy as an integral part of his practice.

14.27. Subsequent periods of hospitalization.

Following the initial period of hospitalization, all subsequent periods of hospitalization
must be authorized by the Commissioner prior to the time the claimant is admitted. However, in
cases of emergencies requiring hospitalization, the Commissioner should be notified promptly of
such admission and provided with a complete medical report of the claimant's condition.

14.28. Fee bills and reports.

13
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All fee bills must be itemized and completed in full. Failure to do so may result in the
delay of payment to the hospital. Reports covering X rays and operative procedures must be
filed with the fee bill containing the charges.

14.29. Reporting,

When a dentist renders treatment for injuries involving the teeth and gums, he must
complete the physician's preliminary report form provided by the Commissioner.

14.30. Payment for Dental Treatment.

In addition to standard dental treatment in industrial accidents, the Commissioner will
approve payment for repair and/or replacement of partial or complete dentures or crowns or
bridges broken or destroyed in a compensable accident. Except in case of an emergency or
where the condition of the patient may be endangered by delay, the dentist must obtain prior
authorization from the Commissioner for all treatment involving crown and bridge work or
partial or full dentures. Such request must fully describe the appliance or procedure to be used
and the cost thereof. Also accompanying such request should be a dental chart designating the
natural teeth and/or artificial teeth which were injured and/or damaged in the accident and also
listing missing and/or diseased teeth that could be a factor in determining proper course of
treatment.

14.31. Treatment of a preexisting dental deficiency or disease.

The Commissioner will not approve payment for treatment of a preexisting dental
deficiency or disease, unless it is clearly established that such preexisting condition is prohibiting
treatment of or recovery from an industrial injury. In such cases the Commissioner must be
provided with a complete report of the preexisting condition and authorization granted prior to
rendering treatment.

14.32. Chiropractors, number of treatments and authorizations.

Number of treatments shall be limited to twenty (20) treatments without authorization.
Treatments and X rays thereafter will be authorized by the Commissioner upon receipt of such
request or report from the chiropractor setting forth the condition of the claimant and the number
of additional treatments or X rays required. Each subsequent request for treatments must be
accompanied by a progress report.

After a reasonable period of treatment, the case will be reviewed by the Commissioner to
determine whether a consultation examination is desired. Chiropractors will be considered in
selecting the consultants. If the particular case indicates a herniated disc or severe deformity of
the spine which may require operative treatment, then an orthopedic and/or neurological
diagnosis and evaluation may be secured.

14
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14.33. Ambulance service.

The Commissioner will approve payment for ambulance service from the scene of the |
accident to the hospital or in the event an emergency situation develops. Payment for other
ambulance service will not be approved without a letter from the attending physician explaining
the medical reasons for such services.

14.34. Filing of ambulance service bills,
Fee bills must be completed in full, listing the name and address of the claimant and the
employer, claim identification number, as well as vendor's identification number. The fee bill
must show the loading fee, round trip mileage and the total amount of charges.

'85-1-15. Travel Expenses - Medical Examination and Treatment.

15.1. General.

atment—if-the-examination-or-reatmentis

.....

A P v ) 11 . o
o o o) i

Claimants arc entitled to reasonable travel, meals and lodging expenses actually incurred in
conncction with medical examinations or treatment.  In making a determination of the
reasonableness of such expenses, the Commission shall utilize the travel regulations for State
employees as a guide, unless specific provisions to the contrary are otherwise contained herein.
Claimants may be reimbursed for mileage in connection with medical examination or treatment
at a rate of 15 cents ($0.15) per mile. This ratc shall not applv to mileage reimbursement
requests involving treatment provided when the Commission requires the claimant to undergo
the medical examination and has selected the physician, or when an employer is required to
reimburse reasonable travel and other expenses, as provided for in the West Virginia Code §23-
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4-8. The rate provided for in the travel regulations for State employees shall apply to these latter
reimbursement requests.

15.2. Physical limitations.

Where a medical vendor certifies that a claimant, because of the state of his health,
requires special travel arrangements in order to report for an authorized examination, the
claimant shall be reimbursed for the cost of such arrangements.

15.3. Claimant's residence.

Fhe-parties-to-a-elatm-s i sidence-on-the-dete-of-infury—and-the
mmmmmmmmﬁ%m%m&mmmm
whether-the-claimant-be-a-resident—or—a-nonresident—ofthisstate—It shall be the policy of the
Commissioner to arrange for examination as near as practlcable to the claimant's residence.

He%e%mg%me m—amﬂ—he« taken-as
ir-chotee:

If the claimant changes his residence after thehis or her date of injury to a location
outside of West Virginia or to a location substantially further from the state than the residence on
the date of injury, the following limitations shall be observed:

(a) Where the change of residence is necessitated by reason of health or financial
hardship, as determined in the sole discretion of the Commission, upon a proper showing of such
reasons the Commissioner shall, in writing, endorse the change of residence and direct payment
of travelmeal and lodging expenses as follows:

(1) Where the distance between the residence and the situs of the examination is
less than four hundred (400) miles, travelmeal and lodging expenses shall be payable as provided
1n Subsections 15.1 and 15.2 of these Rules;

(2) Where the distance between the residence and the situs of the examination is
greater than four hundred (400) miles, expenses actually incurred en route shall be payable, to a
maximum amount of the round trip air fare, economy class, between the closest airports offering
scheduled commercial passenger serviee;

service, as of the date said cxamination was scheduled;

(3) Where the claimant objects to any order or finding, and the employer does not
object thereto, and the claimant is subsequently directed to report for examination upon request
of the employer, the claimant will be entitled to reimbursement of expenses from point of entry
into West Virginia;

(b) Where the claimant's change of residence is not necessitated by reason of health or
financial hardship, expenses shall be payable only from point of entry into West Virginia.
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15.4. Occupational pneumoconiosis claims.

Notwithstanding any other provisions of these rules, the employer must avail itself of the
opportunity to participate in the examination scheduled before the Occupational Pneumoconiosis
Board, or, pay the entire expense of any reexamination conducted on its behalf, including out-of-
state travel, if any, to the extent provided under these Rules.

'85-1-16. Reserved.

'85-1-17. Reserved.

'85-1-18. Access to records.
18.1. General.

All proceedings, orders and awards of the Commissioner are public records and subject to
inspection by all who have a legitimate interest therein.

All other records of the Commissioner which are kept not as a memorial of official
transactions but as evidence of internal operations, and information necessary to the proper
administration of the Workers' Compensation Fund are private except as to parties in interest and
their duly authorized representatives. The Commissioner or his duly authorized representative
may require any person to produce satisfactory evidence of his authority before such person will
be permitted to file any papers or examine claim records of the Commissiones.

The Commissioner may require satisfactory evidence of one's interest in the records of
the Workers' Compensation Fund, and such interest must be a legitimate interest before such
records will be produced for inspection.

'85-1-19. Transcripts and Other Papers.
19.1. Copies of transcripts and other papers.

Copies of transcripts of hearings or other like proceedings taken and had on a claim and
any other paper pertinent to a claim will be furnished on request to either party to a claim or to
any third person that can satisfy the Commissioner that it has a legitimate interest in the claim.
The Commissioner may charge a fee for such copies. However, each party will be entitled to one
copy of all proceedings in which he is involved free of charge.

'85-1-20. Procedure in Occupational Pneumoconosis Cases.

20.1. General.
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In addition to the applicable provisions of other rules, the following shall apply to the
determination of claims in occupational pneumoconiosis cases:

20.2. Nonmedical hearing.

Upon receipt of a proper application, employer's reports and investigation (if requested
by the Commissioner shall determine the nonmedical questions, and shall notify all interested
parties of his decision. After the Commissioner makes or has made a determination, any
dissatisfied party may, within fifteen (15) days after receipt of written notice of the
Commissioner's decision, file objection thereto in writing, whereupon the Commissioner will set
a time and place for a hearing thereon. The procedure in nonmedical hearings shall be subject to
the provisions of Section 16 of these Rules.

Upon completion of the nonmedical hearing, the Commissioner will enter a final
nonmedical ruling and shall notify the claimant and employer of this decision. The
Commuissioner's final nonmedical ruling will be subject to appeal to the Workers' Compensation
Appeal Board.

20.3. Occupational pneumoconiosis board hearing.

Subject to and upon the completion of, the protest and/or appellate review of the
Commissioner's initial nonmedical order, the Commissioner shall refer this claim to the
Occupational Pneumoconiosis Board: Provided That, , that the requirements of West Virginia
Code section fifteen-b, article four, chapter twenty-three have been satisfied. In the case of such
reference, the Commissioner will notify the claimant and the interested employer or employers to
appear before the Board at the time and place stated in the notice. A quorum of the Board will
then proceed to hear and determine all medical questions relating to the claim,

At such hearing the claimant and each employer must produce as evidence all reports of
medical and X ray examinations that may be in their respective possession or control showing
the past or present condition of the employee.

20.4. Report of Occupational Pneumoconiosis Board.

Upon completion of the hearing the participating members of the Occupational
Pneumoconiosis Board shall prepare a written report to the Commissiones setting forth their
findings and decision, and shall prepare a sufficient number of signed copies of report so that the
Commissioner may file one in his office, send one to the claimant and one to each employer
interested in the claim.

20.5. Objections.
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Any interested party who objects, in whole or in part, to the findings and conclusions of
the Board may, within the statutory period after the mailing to him of the copy of the report, or
within such additional time as may be allowed by the Commissioner for good cause shown, file
with the Commissioner his written objections, specifying the particular statements of the Board's
findings and conclusions to which he objects. Upon receipt of such objection, the Commissioner
shall set a time and place for a hearing thereon and shall notify each interested party and each
member of the Board of the time and place of the hearing.

20.6. Hearings on protest.

Hearings held upon protest to the findings of the Occupational Pneumoconiosis Board
will be held at the offices of the Commissioner in Charleston unless the Commissioner shall
otherwise direct. The procedure in protest hearings shall be governed by the provisions of
Section 16 of these Rules, except that evidence shall be limited to medical testimony and other
competent medical evidence, unless the Board has passed upon non-medical aspects under the
Commissioner's referral. Cross-examination of the Board shall be limited to those members who
examined the claimant. However, if the Commissioner, or his duly authorized representative,
decides that testimony of other members of the Board is necessary or desirable, he may permit
such testimony at the protest hearing.

20.7. Employer's Request For Medical Examination.

An employer's request for medical examination of the claimant by a physician of its
choice, shall be rejected if filed before the findings of the Occupational Pneumoconiosis Board
have been transmitted to the claimant and the employer. Such requests shall be entertained only
when filed subsequent to the transmittal of the Occupational Pneumoconiosis Board findings.

20.8. Standards for medical examination.

20.8.1. The following standards specify examination and evaluation criteria to guide the
Occupational Pneumoconiosis Board in its examination and evaluation of claimants, and to guide
other physicians and medical technicians who conduct examinations and evaluations of
claimants on behalf of such claimants and their employers. These standards are established for
the further purpose of ensuring that uniform procedures are used in administering and
interpreting ventilatory function tests and arterial blood gas studies and that the best available
medical evidence will be obtained in support of a claim for occupational pneumoconiosis
benefits. The physician supervising any such testing and/or the technician administering any
such testing will so indicate by signing the reports. Any report of test results submitted to the
Occupational Pneumoconiosis Board must affirmatively state, as to each of the standards
individually, the fact that the particular test or study was performed in compliance with that
standard. In the event that any such report fails to affirmatively show compliance with these
standards, the Occupational Pneumoconiosis Board may disregard all or any part of such test or
study or give such test or study such weight as the Board believes it deserves.
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20.8.2. When two (2) or more ventilatory function tests performed in reasonably close
proximity in time produce differing but acceptable results, the Commissioner, at the request of |
the Occupational Pneumoconiosis Board, may direct the parties to furnish additional evidence
and/or order additional testing at the laboratory utilized by the Occupational Pneumoconiosis
Board or other laboratories, all for the purpose of determining whether any of the results are
unreliable or incorrect or are clearly attributable to some identifiable disease or illness other than
occupational pneumoconiosis.

20.8.3. When blood gas studies are performed and abnormal values are obtained and
thereafter new blood gas studies are performed and normal or significantly higher values are
further obtained, the Commissioner, at the request of the Occupational Pneumoconiosis Board, |
may direct the parties to furnish additional evidence and/or order additional studies at the
laboratory utilized by the Occupational Pneumoconiosis Board or other laboratories, all for the
purpose of determining whether any of the values are unreliable or incorrect or are clearly
attributable to some identifiable disease or illness other than occupational pneumoconiosis.

20.8.4. As used herein, the following terms shall have the meanings indicated:

(a) FVC -forced vital capacity -- Volume of air that can be forcefully exhaled from
the lungs after a maximal inspiration.

(b) FEV -forced expiratory volume -- Same as FVC.

(¢) FEV, -forced expiratory volume in one (1) second -- Volume of air that can be
exhaled forcefully from the lungs in one (1) second after a maximal inspiration.

(d) FEV; -forced expiratory volume in three seconds -- Volume of air that can be
exhaled forcefully from the lungs in three (3) seconds after a maximal inspiration.

(e) FEV,FEV -forced expiratory volume (timed) to forced expiratory volume. -- A
ratio expressed as a percentage.

() MVV -maximal voluntary ventilation -- The volume of air that can be exchanged
over a unit period of time, usually twelve (12) to fifteen (15) seconds.

(g) BTPS -- Body temperature, ambient pressure, saturated with water.

(h) Kpm -kilopond meter -- The amount of work required to lift one (1) kilogram one
(1) meter.

(i) NIOSH -- National Institute for Occupational Safety and Health.
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() BOARD -- West Virginia Occupational Pneumoconiosis Board.
20.8.5 Ventilatory function tests.

(a) Instruments to be used for the administration of ventilatory function tests should
conform to the following criteria:

(1) The instrument must be accurate within plus (+) fifty (50) m! or within plus
(+) three percent (3%) of reading, whichever is greater.

(2) The instrument must be capable of measuring vital capacity from zero (0) to
seven (7) liters BTPS.

(3) The instrument must have a low inertia and offer low resistance to airflow
such that the resistance to airflow at twelve (12) liters per second must be less than 1.5 cm
H20/liter/second.

(4) The zero time point for the purpose of timing the FEV, must be determined by
extrapolating the steepest portion of volume-time curve back to the maximal inspiration volume
or by an equivalent method.

(5) Instruments incorporating measurements of airflow to determine volume must
conform to the same volume accuracy stated in Subdivision 20.8(¢)(1)(A) of this regulation
when present with flow rates from at least zero (0) to twelve (12) liters per second.

(6) The instrument or user of the instrument must correct volumes to body
temperature saturated with water vapor (BTPS) under conditions of varying ambient spirometer
temperatures and barometric pressures.

(7) The instrument used must provide attracing of either flow versus volume or
volume versus time during the entire forced expiration and volume versus time during the MVV
Maneuver. Such tracing must be furnished to the Board with the test results. No results will be
considered by the Board unless they are accompanied by the corresponding tracings. A tracing is
necessary to determine whether the subject has performed the test properly. The tracing must be
of sufficient size that hand measurements may be made within the requirement of Subdivision
20.8(e)(1)(A) of this regulation.

(8) The instrument must be capable of accumulating volume for a minimum of ten
(10) seconds after the onset of exhalation.

(9) The forced expiratory volume in one (1) second (FEV, measurement must
comply with the accuracy requirements stated in Subdivision 20.8(e)(1) of these Regulations;
ply y req g
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that is, the FEV; must be accurately measured to within plus (+) fifty (50) ml or within plus (+)
three percent (3%) of reading, whichever is greater.

(10) The instrument must be capable of being calibrated in the field with respect
to the FEV,. This calibration of the FEV, may be done either directly or indirectly through
volume and time base measurements. The volume calibration source must provide a volume
displacement of at least three (3) liters and must be accurate to within plus (+) thirty (30) ml.

(11) For measuring maximum voluntary ventilation (MVV), the instrument must
have a response which is flat within plus (+) ten percent (10%) at flow rates up to twelve (12)
liters per second over the volume range. The time for exhaled volume integration or recording
must be no less than twelve (12) seconds and no more than fifteen (15) seconds. The in dicated
time must be accurate to within plus (+) three percent (3%). A recording of the spirometer
tracing is required, and the volume sensitivity must be such than ten (10) mm or more deflection
corresponds to one (1) liter volume.

(b) The administration of ventilatory function tests must conform to the following
criteria; For ascertainment of the FEV, and FVC, a nose clip or alternative should be used. The
procedures must be explained in simple terms to the subject who shall be instructed to loosen any
tight clothing and sit or stand in front of the apparatus. Although the subject may sit or stand,
care should be taken on repeat testing that the same position is used. Particular attention must be
given to insure that the subject's chin is slightly elevated with the neck slightly extended. The
subject must be instructed to make a full inspiration, either from the spirometer or the open
atmosphere, and then blow into the apparatus, without interruption, as hard, fast, and completely
as possible.

At least three (3) forced expirations must be carried out. During the maneuvers,
the subject must be observed for compliance with instructions. The expirations must be checked
visually for reproducibility by examining the flow-volume or volume-time tracings. The effort
shall be judged unacceptable and cannot be considered in evaluating pulmonary functional
impairment when the subject:

(1) Has not reached full inspiration preceding the forced expiration; or
(2) Has not used maximal effort during the entire forced expiration; or

(3) Has not continued the expiration for at least five (5) seconds or until an
obvious plateau in the volume-time curve has occurred; or

(4) Has an obstructed mouthpiece or a leak around the mouthpiece (obstruction
due to tongue being placed in front of mouthpiece, false teeth falling in front of mouthpiece,
etc.); or
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(5) Has coughed or closed his glottis; or

(6) Has an unsatisfactory start of expiration, one characterized by excessive
hesitation (or false starts), and therefore did not allow back extrapolation of time zero (0)
(extrapolated volume on the volume-time tracing must be less than ten percent (10%) of the
FVC(); or

(7) Has an excessive variability between the three (3) satisfactory curves. The
variation between the two (2) largest FEV;'s of the three (3) satisfactory tracings should not
exceed seven percent (7%) of the largest FEV$ or one hundred (100) ml, whichever is greater.

(8) Predicted values are derived from Kory's Nomogram.

(c) For ascertainment of the MVV, the subject must be instructed before beginning
the test that he or she will be asked to breathe as deeply and as rapidly as possible for
approximately fifteen (15) seconds. The test may be performed with the subject in either a
sitting or standing position. Care shall be taken on repeat testing that the same position 1s used.
The subject should breathe normally into the mouthpiece of the apparatus for ten (10) to fifteen
(15) seconds to become accustomed to the system. The subject should then be instructed to
breathe as deeply and as rapidly as possible and shall be continually encouraged during the
remainder of the maneuver. The subject shall continue the maneuver for twelve (12) seconds.
The subject should be allowed to rest between maneuvers. At least three (3) MVV's must be
observed to determine if there was compliance with instructions. The effort must be judged
unacceptable and cannot be considered in evaluating pulmonary functional impairment when the
patient:

Has not maintained consistent effort for at least twelve (12) to fifteen (15)
seconds; or

Has coughed or closed his glottis; or

Has an obstructed mouthpiece or a leak around the mouthpiece (obstruction due to
tongue being placed in front of mouthpiece, false teeth falling in front of mouthpiece, etc.); or

Has an excessive variability between the three (3) satisfactory curves. The
variation between the three (3) satisfactory tracings must not exceed ten percent (10%) and
should approximate forty (40) times the greatest FEV {l1 {s volume.

(d) A calibration check must be performed on the instrument each day before use,
using a volume source of at least three (3) liters, accurate to within +one percent (1%) of full
scale. The room air in the syringe must be introduced into the spirometer once with a flow rate
of approximately five tenths (5/10) liters per second (six (6) seconds emptying time with a three
(3) liter syringe) and once with a higher flow rate of approximately three (3) liters per second
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(one (1) second emptying time with a three (3) liter syringe). The volume measured by the
spirometer must be between two and nine tenths (2.90) and three and one tenth (3.10) liters for
both trials. Accuracy of the time measurement used in determining the FEV1 must be checked
using the manufacturer's stated procedure and must be within +three percent (3%) of actual. The
procedure described herein must be performed as well as any other procedures suggested by the
manufacturer of the spirometer being used.

(e) The first step in evaluating a spirogram for the FEV and FEV, shall be to
determine whether or not the subject has performed the test properly or as described in
Subdivision 20.8.5.(b)(FEV) of this regulation and the forced expiratory volume, Subdivision
20.8.5.(a)(1) of this regulation. From the three (3) satisfactory tracings, the forced expiratory
volume in one (1) second (FEV; must be measured and recorded. The largest observed FEV,
must be used in the analysis, corrected to BTPS.

(f) Only MVV maneuvers which demonstrate consistent effort for at least twelve (12)
seconds shall be considered acceptable. The largest accumulated volume for a twelve (12)
second period corrected to BTPS and multiplied by five (5) shall be reported as the MV'V.

20.8.6. Arterial blood gas studies.

(a) In order to ensure comparability of data obtained in arterial blood studies, the
following guidelines should be observed:

(1) The puncture site should be infiltrated with a local anesthetic to minimize pain
and arterial spasm.

(2) The barrel of the syringe used to draw the blood sample should be wetted with
heparin and the excess heparin must be expelled just prior to obtaining the blood sample.

(3) The subject should be allowed to rest for fifteen (15) minutes prior to
beginning the study.

(4) Resting blood samples should be drawn with the subject in the sitting position.

(5) On occasions when the subject is unable to be exercised due to physical
impairments; 1.e., heart disease, artificial leg, etc., a resting sample of arterial blood may be
drawn by direct puncture with a twenty -twenty-five (20-25) gauge needle and a heparinized

syringe.
(6) Blood samples must be discarded if contaminated by an air bubble.

(7) All blood samples should be analyzed immediately (less than ten (10)
minutes). If not, the sample should be iced in water. If the analysis is not performed within ten
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(10) minutes, the metabolic activity of the cells in the blood will cause the p0; to fall and the
pCO0; to nise.

(8) If an exercise sample is to be obtained, a plastic catheter must be inserted into
the radial or brachial artery for both the resting as well as the exercise sample.

(9) Exercise must be accomplished by having the subject pedal the bicycle
ergometer at a rate of fifty (50) -sixty (60) revolutions per minute against a resistance of seventy-
five (75) Watts or four hundred fifty (450) Kilopond Meters (Kpm) per minute for a period of
five (5) minutes. A treadmill may be used, and when used, exercise must be done at two (2) mph
and ten percent (10%) grade. During the last twenty (20) seconds of the fifth minute of exercise,
the exercise sample must be drawn into a heparinized syringe and the pulse and respiration rates
noted. If an added level of exercise is performed, this must be done at one hundred twenty (120)
Watts on the bicycle, or on the treadmill at two and five tenths (2 5/10) mph and twelve percent
(12%) grade. Exercise testing beyond the level set forth herein shall be considered to be
measurements of physical conditioning rather than of blood gas transfer abnormalities due to
occupational pneumoconiosis. The EKG leads are then removed and the subject allowed to sit
on a chair while the catheter is removed. Pressure must be held at the site of arterial cannulation
for five (5) minutes, and if there is no bleeding or hematoma present, a compression bandage
must be placed on the radial artery. This bandage must be left in place for four (4) hours. After
about fifteen (15) minutes of observation, the subject will be allowed to leave. The arterial blood
sample should be drawn while exercise continues, not following cessation of exercise.

(10) EKG monitoring with a single lead should take place during exercise to
determine the heart rate. It should be noted that this is not an EKG Stress Test.

(11) The report should indicate the place, date and time of the study, altitude of
the testing site and barometric pressure at the testing site on the day of the testing, name and
claim number of the subject, name of any assisting personnel, name and signature of the
supervising physician, duration and type of exercise (if performed), pulse rate at the time the
blood sample was drawn, and whether analysis equipment was calibrated before each test.

(b) It is recognized that arterial blood gas studies done in laboratories throughout this
state are obtained at different altitudes. Only by "Standardizing” for altitude can an equitable
assessment be made of impairment when values of arterial oxygen are being measured at
remarkably different altitudes. Therefore, the results reported from laboratories should include
the name of the laboratory and the date and time of the testing, altitude of the laboratory and
barometric pressure at the laboratory on the day the samples were collected. The Occupational
Pneumoconiosis Board will evaluate the arterial blood gas values by converting those values to
the average altitude of Charleston, West Virginia. For this purpose, it shall be sufficient to add
one (1) mmHg to each arterial oxygen tension for each three hundred (300) feet or fraction
thereof that the testing laboratory is located above the average altitude of Charleston, because the
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relationship of barometric pressure (altitude) and alveolar oxygen is approximately linear up to
four thousand (4,000) feet as long as the subject breathes room air.

As an example, Bluefield is located approximately two thousand six hundred (2,600) feet
above sea level. Charleston is approximately six hundred (600) feet above sea level. Thus,
arterial oxygen values obtained in Bluefield should have 6.67 mmHg added to them before
applying the table to them to obtain "percent impairment”. The calculations are as follows:

"Bluefield (2,600") minus Charleston (600") equals 2,000' differential
2,000' divided by 300’ altitude equals 6.67

6.67 multiplied by 1 mmHg per 300’ altitude equals 6.67 mmHg"
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TABLE 85-1A
20.8.7. Table for impairment of pulmonary function.

(a) The following table will be used as an indicator of impairment of pulmonary function
if any of the acceptable values appear in the percentage of impairment column:

% IMPAIRMENTO 10 15 20 25 30 40 50 60 TOTAL

FVC % PRED. 80 75 70 67 64 61 58 55 52 50
FEV,.0%PRED. 75 73 70 67 64 61 58 55 52 50

FEV,.0/FVC 75 73 70 67 64 61 56 51 48 45

MVV 1% PRED. 80 75 70 67 64 61 58 55 52 50

PaCO, Pa0, Values Equal to or Less Tﬁan

30 or below 8 81 78 75 73 70 68 67 66 65
31 84 80 77 74 72 69 67 66 65 64

32 83 79 76 73 71 68 66 65 64 63

33 82 78 75 72 70 67 65 64 63 62

34 81 77 74 71 69 66 64 63 62 61

35 80 76 73 70 68 65 63 62 61 60

36 79 75 72 69 67 64 62 61 60 59

37 78 74 71 68 66 63 61 60 59 58

38 77 73 70 67 65 62 60 59 58 57

39 76 72 69 66 64 61 59 S8 57 56

40 or above 75 71 68 65 63 60 58 57 56 55
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(b) Exercise p0; values that rise
above the resting p0, values will indicate a
lesser degree of impairment of pulmonary
function, and if they are less than the resting
values will indicate a greater degree of
impairment of pulmonary function.

(¢) The results of any medically
acceptable tests or procedures reported by a
physician which are not addressed in this
table but which tend to demonstrate the
presence or absence of pneumoconiosis or
sequela of pneumoconiosis or the presence
or absence of a respiratory pulmonary
impairment may be submitted and given
appropriate consideration (Airway
Resistance, Ear Oximetry, DLCO and A-a
gradient, etc.). It is also important that the
Occupational Pneumoconiosis Board use all
clinical history and physical findings that
would enhance or detract from any
percentage of impairment in the above table.
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(Call to order, 11:05 a.m.)

CHAIRMAN WHITE: Pursuant to the
provisions of West Virginia Code 23-1-1A(3)30, the
Board of Managers is responsible for approving the
rules for the Workers’ Compensation Commission,

The Board has determined that a public
hearing be held with regard to this Rule 1 to
solicit public comment.

I've been provided the sign—-in sheet for
public comment with respect to Rule 1 and I have
—- nobody has indicated they wish to comment on
Rule 1.

Are there any individuals in the audience
that wish to comment on Rule 1°7?

(No response.)

CHAIRMAN WHITE: I hereby declare that
the public comment period with respect to Rule 1
is closed.

And that concludes the public hearing

with respect to the five rules before us. I thank

people in attendance for attending. Thank you




1 very much.
2 (Whereupon, the public
3 hearing concluded at 11:20

4 : a.m.)
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BOARD OF MANAGERS

December 18,2003 - 10:00 a.m.
Charleston Civic Center Rms. 207-209

AGENDA

1. Call to Order.........ovveniiiiii Steve White
2. Approval of Minutes.....................c..ccooooi Steve White
3. Commission Report..................ocoevmiieiesiiiiee Greg Burton
4. Office of Judges Report ...............cocoeveveeeeeniii Timothy Leach
5. Claims Committee Report...............ccoveeeeive oo Everette Sullivan
6. Audit Committee Report............occvvvveereeeioiie Bob Phalen
7. Finance & Administration Report.................................. Chris Jarrett
8. Risk Management Report....................ooooovoeii Doug Merritt
9. General Counsel’s Report..............oooveevvuiveeineei T.J. Obrokta

a. Primary Contractor Liability 85CSR10

b. Board of Managers Procedural Rule 85CSR14

c. License Non-Renewal and Revocation Rule 85CSR32

d. Treatment Refusal and Mileage Rule 85CSR1

¢. Health Care Vendor Hearings Rule 85CSR28

f. Request to File Rules
10. Old Business..............ouvueivivoieirieie oo ....oteve White
11 New BUSIness..........cc....ooooeveviiveniveei ..Steve White
12. Comments from the Public..................coc..voiii Steve White
13, NextMeeting.............ooooooooiii Steve White
14. Executive Session.................................. S Steve White

IS, Adjourn...........oi e Steve White




WORKERS’ COMPENSATION COMMISSION BOARD OF MANAGERS
DECEMBER 18, 2003

Minutes of the meeting of the Board of Managers held on Thursday, December 18,
2003, at 10:00 a.m. in the Charleston Civic Center, Rooms 207-209, Charleston, West
Virginia.

Board members present:

Steve White, Chairman Brooks McCabe

Gene F. Bailey Douglas W. Merritt

Richard W. Humphreys Bob Phalen

Chris E. Jarrett David Satterfield (by phone)
John L. Johnson Everette E. Sullivan

Matt Jones (representing Craig Slaughter)

Commission staff present:

Gregory A. Burton T. J. Obrokta
Melinda Ashworth Kiss Randall B. Suter
Timothy G. Leach Lisa Teel

1. Call To Order
Chairman White called the meeting to order at 10:10 a.m.
2. Approval Of Minutes
Mr. Sullivan moved to approve the minutes of the meeting held on October 28,

2003. The motion was seconded by Mr. Merritt and passed unanimously.

3. Commission Report ~ Gregory A. Burton

Gregory A. Burton: Thank you, Mr. Chairman. You have in your hand-out the
November statement. This was gone over at the last F&A Committee meeting, but we
wanted to take a minute to go over it with the full Board. This is a new format. | want to
make sure everyone is comfortable with it and you're getting the information that you want
to receive.
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9. General Counsel’s Report ~ T. J. Obrokta

T. J. Obrokta: Mr. Chairman, members of the Committee, T. J. Obrokta, General
Counsel, Workers' Compensation Commission. You have on the agenda before you here
today eight rules that we will be discussing that are at various stages in the rule
development process. Before | discuss the specific rules, let me just say you've been
handed a packet that has the eight rules that we’re going to discuss today in the order in
which we will discuss them. I'll go through them one-by-one.

- If | could make a preliminary comment or two, we're pretty excited about today. This
Commission — more importantly, this Board of Managers has been in existence for only
two-and-a-half months, and yet today you stand poised to vote on up to five rules that will
go a long way to implementing Senate Bill 2013. We think that pace has been expeditious
but a deliberate pace, and certainly congratulate the Board of Managers on the process.
I will finally say that given the very limited comments we had yesterday at the public
hearing, it's very clear that the process we've established, as authorized by Mr. Burton, has
given everyone a seat at the table in the development of these rules. 1 believe everyone
who came up and commented yesterday indicated that they had made comments during
the process and that we had accepted a lot of them. So, people are given a seat at the
table, we take their comments seriously, and have tried to adopt as many as we possibly
could. With that, I'll go right to the rules.

The first rule in your packet is Rule 10. This is a rule up for final vote today. Just
a very general — very brief background because you've seen most of these rules several
times before. Historically, primary contractors have been liable for the unpaid premiums
of their sub-contractors. Senate Bill 2013 expanded that concept to include what it called
the Natural Resources Extraction Business. Thatis to say, we're going to take this concept
and we’re going to apply it in the coal, timber and natural gas businesses. Primary
contractors will be liable for the unpaid premiums of their subs. ‘

We took the then existing Rule 10 and modified it to accommodate this legislative
change. That is what's before you here today. This rule has been through several drafts
with the stakeholders ~ everyone from the Coal Association to the United Mine Workers,
the Chamber, and the AFL-CIO. 1 think we're very comfortable with the way it is now.

The changes | would like to highlight and make the Board aware of today are the
changes that were suggested yesterday at the public hearing. The comments, | believe,
came from Mr. Maroney's office. They're four small comments — small in terms of the
least number of words — that | will briefly discuss with you.
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On page 2 of Rule 10, paragraph 2.3, you will see some underlined language on the
fourthline. It says within ninety days. This issue addresses when an out-of-state company
comes into West Virginia and when they are required to get coverage from our Workers’
Comp Commission and when their coverage from the other State will apply. This ninety
days is provided for in Rule 9 of our rules. Rule 9 covers all types of coverage issues,
classification issues — it covers really all of the “employer” issues. | believe the suggestion
from the comment was to take that ninety days to thirty. The reason | would disagree with
that suggestion is because that ninety days is provided for in Rule 9. Rule 9 takes a global
approach to this whole issue, and | think we should reserve the right to address this issue
when Rule 9 is before the Board, which | would expect to be in the next few months. So,
I'm not suggesting that | disagree with the comment. I'm simply suggesting that this is an
issue that if we changed it now, it would be inconsistent with Rule 9, and | just think it's an
issue better addressed once the Board is looking at Rule 9 in total. So, | would suggest
not adopting that recommendation.

Paragraph 3.2 on the bottom of this page - the fourth line. Mr. Maroney wanted
to insert the word “transportation” to make it clear that this rule covered those who also
transported natural resources. 1think the rule covered them anyway, but to accommodate
his request, | inserted the word “transportation” there on the fourth line.

Page 3 ~ you'll see the first full paragraph, 3.2.b. You'll see a reference there to
thirty days. The concept of primary contractors only being liable for the unpaid sub’s
premiums — that only applies per Code if the contractor/sub-contractor contract is longer
than thirty days. That's in Code. That's why we have thirty days here. If you adopted the
public comment suggestion that that thirty days go, | believe, to ten days, that would be in
violation of the Code. So, I'm not suggesting that | disagree with the concept — | may
even agree with the concept —~ but | don't think you can do it here in this rule. | think that
would require a legislative change.

Finally, on page 6 of the document, you will see paragraph 5.6. The essence of this
paragraph is as follows. Under the Code, a primary contractor can protect itself from being
liable for the unpaid premiums of its subs if that primary contractor comes to us before the
contract and gets a certificate from us saying the sub’s in good standing with us. There's
a whole process set forth in the Code that enables the primary contractor to insulate itself
from this liability. Paragraph 5.6 is in here to adopt those provisions of the Code. It was
suggested that this come out in the public comment period. | would disagree with that
suggestion because, again, | think this is just implementing what's in the Code and to be
changed, it would have to be changed in the Code.
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Those are the four comments we received yesterday, according to my notes, on
Rule 10. lthink it's fair to say that, given the scope of the rule and its complexity, we were
pleased to be down to these very few issues.

I would respectfully request from this Board that it entertain a motion to adopt the
recommendations we propose be adopted from the public comments and have those
amended into the rule. Then | would request a second motion to approve the rule — the
final filing with the Secretary of State’s office.

Chairman White: Thank you, Mr. Obrokta. Do we have a motion to amend the rule
as suggested?

Mr. Merritt: | would like to make that motion — as Mr. Obrokta indicated, actually
two motions — one to make the amendments/changes and then to ...,

Chairman White: The first motion would be to make the amendments that have
been suggested by the Division reflecting public comments. We have a motion. Do we
have a second?

Mr. Suilivan: Second. | have a question. Mr. Obrokta, on the ninety days to thirty
days request, you said that would be in Rule 97

Mr. Obrokta: Yes, sir.

Mr. Sullivan: What would be the position of the Commission on bringing it back to
thirty days if we did change it in Rule 9?

| Mr. Obrokta: Without consulting with Mr. Burton or the rest of the Commission, |
would say it is my personal belief that conceptually, it makes sense to reduce the ninety
days. My personal belief is it would make sense to sit down and try to lower that figure.

Mr. Sullivan: Back to thirty days or ten days or...?

Mr. Obrokta: | would want to give it further thought before I would commit to a
number but, again, conceptually, | agree with the idea.

Mr. Phalen: | just want to follow up on that. | appreciate your response, T.J.,
however, once we got to Rule 9, we have Rule 10 and Rule 10 has ninety days. Then if
we were to change Rule 9 to thirty days, would there not be a conflict there?
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Mr. Obrokta: At that point, we could certainly just do an amendment to this section.
We could amend that one word. We could come back and do that very easily.

Mr. Phalen: Okay. Thank you.

Chairman White: Good question. Any further discussion? Hearing none, all those
in favor, please signify by saying “Aye.” Opposed? '

The motion was passed unanimously.

Chairman White: It is clear that the amendment has passed. The rule before you
is the revised Primary Contractor Liability Rule 10. Do | hear a motion?

Mr. Merritt: So moved.

Mr. Sullivan: Second. Mr. Obrokta, you said that even though we pass this rule that
we can come back and amend it if we amend Rule 9?

Mr. Obrokta: Yes, sir. We can put language in Rule 9 that says this supercedes the
ninety days in this rule. We can easily address that.

Mr. Sullivan: Thank you.

Chairman White: Further discussion? Hearing none, all those in favor of passing
the revised rule, signify by saying “‘Aye.” Opposed?

The motion was passed unanimously.

Chairman White: It is clear that revised Rule 10, thé Primary Contractor Liability
Rule, has passed. The next rule on the agenda is Rule 14. Mr. Obrokta.

Mr. Obrokta: Rule 14 is the procedural rule that sets forth how this Board of
Managers will operate. This rule was subject to public hearing yesterday. There was one
comment received on the rule that | have tried to accommodate. 1 believe the comment
was either from Mr. White or Mr. Maroney's office.

If you will look on page 7 of the document, you will see the second full paragraph,
number 10.8. There was an interest-expressed yesterday during the public hearing
discussion that members of the public be able to come to this Board and request a public
hearing on a rule.
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After discussions with some of the Board members afterwards, | have tried to come
up with language that accommodates that request. Essentially, what it reads is, any
member of the public may request a public hearing — may request one — at any point
until after the rule has been filed with the Secretary of State’s office and then fifteen days
have expired. After the expiration of those fifteen days - it's been out there in the public
for fifteen days — then that right to request a public hearing would expire.

But, again, during the entire drafting process, during the entire deliberation process
when you're considering filing with the Secretary of State’s office, and after we file with the
Secretary of State’s office for the next fifteen days, all that time is open for members of the
public to come to you or come to us as a Commission if you're not having a meeting, and
request a public hearing. | think that's a reasonable balance. We don't want to
unnecessarily delay the process but, again, we want to accommodate the request. That
was the only comment made at yesterday’s public hearing.

The Commission would request two similar motions that were made for Rule 10.

Mr. Sullivan: Mr. Chairman, | move the amendments be approved.

Mr. Phalen: Second

Chairman White: Discussion? Allthose in favor, signify by saying “Aye.” Opposed?

The motion passed unanimously.

Chairman White: It is clear the amendment has passed. The rule has been
amended to reflect the comments made in the public comment period. Do we have a
motion to adopt the amended rule?

Mr. Jarrett: So moved.

Mr. Bailey: Second.

Chairman White: We have a motion and a second. Discussion? All those in favor,

please signify by saying “Aye.” Opposed?

The motion passed unanimously.

Chairman White: We have declared that revised Rule 14 as before this Committee
has passed. The next item on the agenda is Rule 32.
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Mr. Obrokta: Mr. Chairman, members of the Board, Rule 32 is a critical rule that we
see as a great new tool given to us by the Legislature to enforce premium collections.
Specifically, it has been the law on the books for quite a while that if an employer goes into
default, the next time that employer goes to get a new business license or any other
license that's necessary to do business — the nexttime they go to renew that, that request
will be rejected because they're in default with Workers’ Comp.

The Legislature greatly strengthened that provision. What the Legislature said in
Senate Bill 2013 is, you no longer have to wait until it's renewal time. You can go out now
and when they go into default, you can go out and you can revoke a business license or
any other type of license that's necessary to do business in the State of West Virginia —
a very proactive step. We took Rule 32 and maodified it to reflect this legislative change.

Again, this rule’s been all through the drafting stages with the stakeholders. It's
been through the Sub-Committees. It was the subject of yesterday's public hearing. |
believe we received two comments yesterday and I'm trying to adopt them both.

If you will turn to page 2 of the document, you will see paragraph 2.9. If | could just
take a step back and explain what this is trying to get at, it may be helpful. Rule 32 says
you can go out and revoke business licenses or what-have-you if they go into default.
There's a separate concept in the legislation — another new concept ~ called an
Employer Violator System. What that says is, if you're a ten percent or more shareholder
in a company that goes into default, you're going to be put on a violator list and, you, as
an individual, if you go try to form another company — go around the hill and start another
operation — you will be denied. You will be blocked. That Employer Violator System
deals with the individual owners of the companies.

The trick is to make sure Rule 32, which, again, involves the revoking of business
licenses, must work in tandem with the Employer Violator System so that when you revoke
the license, then you get the ownership information on the folks who own that company
who are in default, and you put those individuals on the Employer Violator System. So, the
next time they go out and try to start a new company, they won't be allowed to do so. So,
these two concepts have to work in tandem. We fully agree with that concept.

Steve White with the ACT Foundation wanted to make it clearer in Rule 32 that it
has to work with the Employer Violator System. | agree with that. The language I've come
up with is in 2.9, the last sentence has been added. It reads as follows: The Commission
shall gather individual and other ownership information concerning the employing units in
default for examination under the Commission’s Employer Violator System.
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That's the language I've tried to come up with to make the point that these two
endeavors must work in tandem together. | spoke with Mr. White before the meeting —
| don’t want to put words in his mouth, but | think he thinks we're almost there. I'm not sure
he's completely signed on, but that's the best | think we can do to try to accommodate the
request.

The other request yesterday at the public hearing made, | believe, by Mr. Maroney’s
office — if you turn to page 4 of the document, what this paragraph is addressing -
paragraph 7.2. Let me take a step back and kind of give you the factual scenario of how
this would evolve. An employer goes delinquent — they don't pay their premiums. Then
they go into default because they still haven't paid their premiums. Several months have
gone by now. So, then they go into default. At that point, we're going to revoke the
business license. The rule provides for an administrative review before we pull the license
because governments do make mistakes and we don't want to pull someone’s business
license until we're sure. Mr. Maroney suggested that you need to make them put up a
bond at that point before you reconsider to at least secure the debt. We agreed with that
and put that in. But | said the Commission “may” require the bond, etc., and he thought
“may” should be “shall.” So | made it “shall.” 7.2. Okay.

That covers the comments that | have from my notes on the hearing yesterday. So,
with that, I would ask that the Board adopt the various modifications to Rule 32 that have

evolved through the public hearing process. Then, | would ask for a second motion
approving Rule 32 for final filing.

Mr. Sullivan: So moved, Mr. Chairman.
Mr. Satterfield: Second.

Chairman White: We have before us a motion to adopt the amendments that have
been explained by Mr. Obrokta to Rule 32. Discussion?

John L. Johnson: Yes, | have a question, T. J. Inregard to 7.2, changing the “may”
to “shall” gives the Division absolutely no leeway going forward. if an employer happens
to be in default, it's quite possible that they're defaulting for good reasons — economic
reasons - and, consequently, cannot afford at that time to put up assets for.
reconsideration which means that then you have no choice but to go out of business which
may not work in the best interest of Workers’ Comp and may not work in the best interest
of the State as a whole. So, for that reason, | object to changing that from “may” to “shall.”
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As a matter of fact, I'm pretty sure if we change that — in the past, we would have
been in hot water with a lot of different companies and entities that we are even currently
dealing with. So, | would oppose changing that to “shall.”

Mr. Obrokta: Mr. Johnson, | share some of your apprehension on this change, but
the way | reconciled it in my own mind is that we are so far down the process at this point
—~ they've been in delinquency, they've been in default and they still haven't paid. So, I'm
very sensitive to your issue and | think you raise a very good point, but they're so far down
the line at this point, | could see the point that we want to be firm with them, and | would
ultimately suggest that this Board do that.

The other point | would suggest is, all they have to do — of course, well, they can
pay up - they can also just enter into a repayment agreement. That's sufficient, or they
can get a cash or surety bond or a bank letter of credit. So, they have several methods
available to them that will hopefully safeguard against the issue you're raising.

Chairman White: Any further discussion?

Mr. Phalen: T. J., in regard to the employing unit under 2.9 — and | appreciate you
adding the additional language — one question that | have. It says, the Commission shall
gather individual or other ownership information — does this go towards if, say we have
three owners with an employer or a board of directors. Let's just put it that way. Does this
prohibit (a) the CEO or the president of the company or the employer from obtaining
another license or whatever? Would his license be revoked or (b) a secretaryftreasurer of
an employer or that he or she may be able, to use your words, go around the hill and open
up another operation? Does that go to that extent?

~ Mr. Obrokta: It does not go to that extent. But, when we do the Employer Violator
System and they work together, we will accomplish the concepts you're describing. But,
again, Rule 32 is not designed to do that. It's just a rule limited to the revoking of business
licenses. But, again, to put this language in there, I'm trying to make the point that it's got
to talk with the Employer Violator System and, working together, they should accomplish
what you’ve outlined.

Mr. Phalen: Okay. Just to make sure | understand it, in conjunction with the
Employer Violator System, this change that you've made should take care of that particular
problem.

Mr. Obrokta: That's correct.
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Chairman White: Any further discussion? The question before us is the adoption
of the amendment to Rule 32 which reflects the comments made in the public comment
period. We have a motion and a second. Allthose in favor, please signify by saying “Aye.”

Ayes: Humphreys, Jarrett, McCabe, Phalen, Satterfieid, Sullivan, White

Chairman White: Opposed?

Nays: Bailey, Johnson, Merritt

Chairman White: The “Ayes” have it. The motion is passed.

We have an amended Rule 32 before us. Do | have a motion for the adoption of
amended Rule 327

Mr. Phalen: So moved, Mr. Chairman.
Mr. Satterfield: Second.

_ Chairman White: We have a motion and a second to adopt revised Rule 32.
" Discussion? Hearing no discussion, we have before us the revised Rule 32. All those in
favor, please signify by saying “Aye.”

Ayes: Humbhreys, Jarrett, McCabe, Phalen, Satterfield, Sullivan, White
Chairman White: Opposed?
Nays: Bailey, Johnson, Merritt

Chairman White: The “Ayes” have it. | declare the motion is passed. The revised
rule has been adopted.

Mr. Obrokta: The next rule is Rule 28. Senate Bill 2013 did several things in an
effort to get a hold of and to get under control the various medical expenses being incurred
by the Commission. A couple things Senate Bill 2013 did - first of all, it gave the
Executive Director power to suspend for up to three years or terminate any medical
provider who's abusing the system. The old law used to require, however, that the
Executive Director go through a very onerous administrative process before he could get
to that point.
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The second thing Senate Bill 2013 did was say, he doesn't have to go through that
onerous administrative process any more. He can immediately suspend or terminate a
medical provider after he's consulted with a medical expert of his own. He canimmediately
suspend or terminate, and then there will be an administrative process to see whether he
was right or not, essentially.

Those rules have been modified and put into Rule 28, The only public comment
~ there were no comments yesterday on this rule. This rule, again, has gone through the
stakeholder process. The only comment | received — and it's well taken. If you'll tum to
page 8 of the document ~ the statute states that the Executive Director can suspend or
terminate if the provider is basically engaging in medically-unsupportable treatment.
Paragraph 9.6 is a series of definitions of what that means. What we wrote was,
“treatment which is controversial, obsolete, investigational or experimental will be subject
to strict scrutiny by the Commission.” It was suggested that we add the words, “and must
be pre-authorized by the Commission.” | think it's a good point, although | do think it's
taken care of in other rules. But, again, | would propose amending Rule 28 by adding that
phrase — “and must be pre-authorized by the Commission.” That's the only public
comment and change that I'm aware of.

So, | would request a vote to adopt that minor change, and | would request a vote
to file the rule with the Secretary of State’s office.

Mr. Bailey: | move that we adopt the change.
Mr. Humphreys: Second.

Chairman White: | have a motion that we adopt the amendment and a second.
Discussion?

Mr. Humphreys: T. J., at 9.6, it may not be of any consequence, but | guess I'm a
little uneasy about the idea that the Commission might pre-authorize controversial or
obsolete treatment.

Mr. Obrokta: | would be concerned if we pre-authorized obsolete treatment as well
and, if we do that, | hope someone brings it to your attention. | agree that language might
not quite ~ I'm sensitive to your point. | would simply ~ 1 guess | would suggest that our
Medical Director, Jim Becker, and his staff will be the ones responsible for ensuring that
we don't run afoul of the concern you're expressing. | have full faith that they will do that.
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As soon as we take out obsolete, which we can do if you'd like, there’s going to be
a treating physician who’s going to say this is not obsolete, so there’s going to be a debate
as to what's obsolete. That's why we're saying it's subject to strict scrutiny and that we
pre-authorize before we ever do it.

Chairman White: Any further discussion? The question before us is passage of the
Rule 28, as amended, pursuant to the recommendations of the Division. All of those in
favor, please signify by saying “Aye.” Opposed?

The motion passed unanimously.

Chairman White; | declare the motion has passed. The rule has been adopted.
It has been pointed out to me that the amendment has not been passed. We'll do it again.
All those in favor, please signify by saying “Aye.” Opposed?

The motion on the amendment to the rule bassed unanimously.

Chairman White: We have before us the revised rule. Do | have a motion for its
passage?

Mr. Humphreys: | so move.
Mr. Bailey: Second.

Chairman White: We have a motion and a second. Discussion? Hearing none, all
those in favor, please signify by saying “Aye.” Opposed?

The motion passed unanimously.

Chairman White: | declare the motion has passed. The revised rule has passed
~ for the second time.

Mr. Obrokta: The next rule on the agenda is the final rule we'll discuss today that
you've already seen. This is Rule 1. It's twenty-nine pages long, but we only made a few
isolated changes to it.

They are as follows. Firstand foremost, Senate Bill 2013 states that a claimant can
have his benefits suspended if he refuses to seek necessary medical treatment. We put
the language into the rule which adopts that. | have not received — | don't recall receiving
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a single comment from anybody as to the language we put in here. I'm not aware of
ahyone who objects to how we've set it out. No comments were made on this Rule
yesterday at the public hearing.

The second substantive change in Rule 1 is on page 15 of your document. Just to
go back over an issue, this is an idea that we presented to the Board awhile back and let
me just briefly remind you. Claimants are entitled to mileage reimbursement at 36¢ a mile
every time they go to a doctor, chiropractor, etc. We made a proposal, as outlined in the
document before you, to eliminate that mileage reimbursement. We would still maintain
reimbursing claimants if they were mandated by the Commission to go to a doctor or
mandated by an employer to go to the doctor. So, we would still have reimbursement
under those circumstances. But the routine daily trips to secure treatment, we were
proposing eliminating the mileage reimbursement. We viewed as somewhere north of a
$6 million savings and there are three FTEs (full-time employees) that do this work That
was the reason behind the suggestion at the time.

| believe there have been some discussions on maybe a better way to address this
issue. Those are my comments and | would leave it to the Board to instruct me on — if
there are any questions or if anyone has a suggested better way to do this.

Mr. Phalen: As i spoke before, | was adamantly opposed to the reduction of the 36¢
per mile when an injured worker had to seek medical attention, understanding full well if
the employer or the Commissian gives that injured worker direction, then that 36¢ per mile
would still be paid. That's my understanding, right, T. J.?

Mr. Obrokta: That's correct. As proposed.

Mr. Phalen: And the elimination of the mileage is if the injured worker has a doctor's
appointment to be treated for the injury that he has sustained and he goes on his own
where the doctor sets up that appointment. That's correct, right?

Mr. Obrokta: Yes, sir.

Mr. Phalen: And, again, | stand today still in opposition of the elimination of that 36¢
per mile, understanding full well that has been the practice of the Division for a number of
years and understanding full well as to what the Division has said in regard to the
estimated savings that may be derived from the elimination of that 36¢ per mile. Again,
that is estimated savings. | have not seen anything concrete as to what that savings would
constitute, other than what you folks have told us in the past, and that's somewhere around
$5 million, | believe.
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Again, I'm still adamantly opposed to the reduction or the elimination of the 36¢ per
mile. These people did not ask to be injured. They do not ask the doctor to set up their
appointment, in most situations.

Don’tanybody misunderstand. | recognize thatthere's abuse in anything, and some
people can take full advantage of anything. But, | can point out several situations where
the people do have to go to the doctors on a regular basis and they're not sent by the
employer or they're not sent by the Division.

You know, again, these folks did not injure themselves intentionally or whatever the
case may be. When they are injured, naturally their monies are eliminated as to their
wages and things as to what they're actually used to making. It's reduced. Thank God we
do have workers’ compensation to provide for on-the-job injuries. However, that's part of
the injury, and | can't for the life of me understand, you know, if someone’s injured and they
have to go to the attending physician for medical treatment as to why they're going to be
penalized further out of their pocket to pay for their mileage expense, their gas expense,
and things when they've already sustained loss in regard to the injury itself.

So, again, | would still stand opposed to the reduction of the 36¢ per mile on the
injured worker. However, | do have an open mind in regard as to how this is done on
another level. Through Medicare, | believe it is, that rate is around 13¢ or 15¢ per mile,
and | would have an open mind in regard to trying to reach some type of settlement in
regard to this particular situation. And even at 15¢ per mile, that's still a 21¢ per mile
reduction on an injured worker. However, it’s still 15¢ better than zero. So, again, I'm
opposed to the elimination of mileage on injured workers.

Mr. Jarrett: There has been, as | understand it, some in-depth discussion between
the Commission as well as all the stakeholders regarding this issue. It's been a very
divisive issue. In an effort for conciliation and a compromise, I'd like to propose the
following as an amendment for this section, 15.1. We would strike it in its entirety and
insert the following:

Claimants are entitled to reasonable travel, meals and lodging
expenses actually incurred in connection with medical examinations or
treatment. In making a determination of the reasonableness of such
expenses, the Commission shall utilize the travel regulations for State
employees as a guide, unless specific provisions to the contrary are
otherwise contained herein. Claimants may be reimbursed for mileage in
connection with medical examination or treatment at a rate of 15¢ per mile.
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This rate shall not apply to mileage reimbursement requests involving
treatment provided when the Commission requires the claimant to undergo
the medical examination and has selected the physician, or when an
employer is required to reimburse reasonable travel and other expenses, as
provided for in the West Virginia Code §23-4-a. The rate provided for in the
travel regulations for State employees shall apply to these latter
reimbursement requests.

| offer this as an amendment up for consideration before this Board.
Mr. Sullivan: | would second that amendment, Mr. Chairman.

Chairman White: We have an amendment that's been proposed to Rule 1 and we
have a second. Do we have discussion?

Mr. Phalen: Yes, Mr. Chairman. For clarification, Chris, it only applies - the 15¢
only applies to the claimant going to a doctor other than him being directed by the
Commission or by the employer, is that correct?

Mr. Jarrett: That's correct.

Mr. Phalen: And the regular amount that's provided by the State Code, if the
Commission or the employer directs a claimant to a doctor, would still apply in that
situation?

Mr. Jarrett: That kick in. That's correct.
Chairman White: Thank you, Mr. Jarrett and Mr. Phalen. Further discussion?

Mr. Bailey: | have a concern or a thought that that 15¢ should be across-the-board.
It should be in all the categories whether the employer requests the exam or whether it's
an IME. | know that's not what the motion says here at this point in time. I'm even
concerned that paying at all — well, 'm not concerned with us paying 15¢ or whatever.
| have supported that to some degree. But, | understand that Mr. Obrokta has said here
that it takes three full-time employees just to process those invoices. | don’t know what we
can do about that. | don’t know how many invoices that entails — many thousands, |
assume, if it takes three full-time employees two hundred and twenty days a year or
however many days they work to process those. |, at this point in time, have a problem
with the motion if it does not cover all of those categories or all areas.
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Chairman White: Mr. Obrokta, in the public hearing proceés, were there any
comments directed to including these other categories into the reduction in the mileage
reimbursement?

Mr. Obrokta: Mr. Chairman, normally, we receive very little, if any, written comment
on this issue. | got one letter from one attorney suggesting it was unfair. But, | do believe
that through the give-and-take of the public discourse, there has been discussion that the
concept offered by Mr. Bailey was one alternative people were discussing, as was, of
course, the amendment described by Mr. Jarrett. Both have been ideas | have heard
floated by one side or the other.

Mr. Jarrett: It's subject to check, but | think, as an employer, if | send my employee
to use his personal transportation to go to a doctor at my request, | think 'm required by
Federal law to subject him to the Federal levels of transportation. Someone can check that
for me. | mean, if | have an employee and | tell him to use his car to go over and pick up
a box of paper clips, I've got to pay him mileage, by Federal law. So, | don't know that we
can even do that, Gene. That's subject to check.

Mr. Bailey: | mean all I'm asking is that you pay everybody 15¢ a mile. But, you're
saying that according to Federal ...

Mr, Jarrett: 1 would ask for clarification on that if anybody knows that particular
piece of the law but, to my knowledge, we pay whatever the guidelines are. An employer
is told, here’s what you've got to pay if an employee uses his personal car on company
business. And, if | direct an employee to go for a second opinion or to a doctor, | typically
reimburse him atthat 36¢ — unless someone tells me different. That's my understanding.

So, you couldn’t change that piece of it. The only piece you could be talking about,
in my judgment, would be the part - maybe ~ and | don’t know the law on that one either
— when the Commission directs someone to go.

Mr. Humphreys: T. J., awhile back, you gave us an example of a claimant employed
by a chiropractor who was charging mileage to go to work. Would this amendment mean
that this claimant would be able to charge 15¢ instead of 36¢7?

Mr. Obrokta: Yes. Obviously, we're not going to let that person charge anything
because they're abusing the system and we'll take the appropriate steps. But,
conceptionally, yes.
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Mr. Merritt: | personally oppose paying claimants going for the routine doctor visits.
| think if you look around at the other surrounding States, they do not pay claimants going
for routine office visits. | could live with a change of maybe for these routine visits if there’s
a mileage of, say, anything over twenty-five miles, then we could consider reimbursing the
claimant. That's my suggestion.

Mr. Sullivan: | think we're losing sight of the fact that these are injured workers that
we're talking about. These are employees of the employer and it wasn’t — as Mr. Phalen
has stated, it wasn't their doing that they got injured and they have to go to the doctor, and
| don't see why that we'd want to penalize them further. | would support the amendment
as it was suggested by Mr. Jarrett.

Mr. McCabe: 1 would just suggest that perhaps the Board does support the
amendment as presented, given the different perspectives that are really fairly broad as
I am listening to this. | would suggest that we take this amendment and the Board accept
it and pass it and ask that Mr. Obrokta perhaps, at some point in the future, take another
look at this. But at least we are taking a step today that we can implement something and
create some savings. My fear is that if we don't do that, we may create some unnecessary
divisiveness. | sense that there perhaps is not a clear, broad-based consensus on this as
we sit here. Maybe what we do is do the best we can today, pass the amendment as
presented by Mr. Jarrett and, as we work through some of these other rules, ask Mr.
Obrokta to maybe convene a working group to take another look at it further down the path
a bit.

Chairman White: Thank you, Mr. McCabe. Are there further discussions? Hearing
none, all those in favor of passing the amendment as proposed, signify by saying “Aye.”

Ayes: Humphreys, Jarrett, McCabe, Phalen, Satterfield, Sullivan, White

Chairman White: Opposed?

Nays: Bailey, Johnson, Merritt

Chairman White: It is clear that the motion has passed. The rule before the
Committee, as revised by Mr. Jarrett's motion.... Now, as a point of clarification, T. J., were

there other amendments that had to be addressed or that you have suggested?

Mr. Obrokta: No, sir.
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Chairman White: Is there a motion to adopt the Rule that has been amended,
pursuant to the amendment just passed? Do we have a motion?

Mr. Jarrett: So moved.
Mr. Sullivan: Second.

Chairman White: We have a motion and a second to adopt the revised Rule 1.
Discussion? Hearing none, all those in favor, please signify by saying “Aye.”

Ayes: Humphreys, Jarrett, McCabe, Phalen, Satterfield, Sullivan, White
Chairman White: Opposed?
Nays: Bailey, Johnson, Merritt

Chairman White: | declare the motion has passed. Rule 1, as revised, has been
adopted by this Committee. '

The next item on the agenda is Old Business.
Mr. Obrokta: There should be another item on the agenda regarding rules.
Chairman White: Oh, pardon me. Request to file rules. It's your floor.

Mr. Obrokta: We are now bringing before you three new rules. | am going to
request that at least two of those be filed with the Secretary of State’s office for the initial
public comment period. The same work has gone into these rules that went into the other
rules. These rules have gone through the stakeholder process. We've tried to adopt as
many suggestions as possible. | am not here to tell you that these rules are perfect yet,
but | do think they are far enough along that we can file them. | do think each of these
three rules will be very important, and my suggestion would be that each have their own
public hearing because they are very substantive rules. | agree that the continued dialogue
with all the stakeholders is still necessary on these rules, but | think we're far enough along
that they can be filed with the Secretary of State’s office.

The first rule in your packet should be Rule 15. This is the Vocational and
Rehabilitation Provider Rule. Senate Bill 2013 did a few things on rehab. First of all, it
increased from $10,000 to $20,000 — double ~ the amount we'll pay for rehab plans.
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This rule adopts that doubling. Senate Bill 2013 allowed employers to contract with
preferred providers for those rehab services. This rule accomplishes that. Finally, Senate
Bill 2013 put a two-year limit on rehab indemnity benefits. This rule adopts that as well.

The evolution of this rule is as follows. | did a first draft, as usual, sent it out to
everybody and got a whole host of comments. It was important to me and 1 tried to
accommodate as many comments as possible and, then, unlike the other rules, | sent it
back out for a second round of comments. | then met with the head of the Rehab
Association. | will represent to the Board that | think — not all — but the overwhelming
majority of issues have now been worked out with them. | would pledge also to continue
to work with them if there are any outstanding issues.

A couple of other changes in the rule or a couple of things the rule accomplishes
— there was a $10,000, now a $20,000 cap on rehab plans. The rule never said, well,
what goes against that $20,000? It was very hard to police. So | went to the State of
Washington, | believe, and they have a rule on rehab. | got a lot of ideas from them. So,
the rule sets forth actually what should be charged against the $20,000 so that limit can
have some meaning. That's in the rule.

This is a major rewrite — there’s no doubt about it ~ on Rule 15. But, again, we
have involved the stakeholders and two drafts have gone out to them and a sit-down
meeting. I'm not here to tell you that they agree with everything, but | am here to say that
we have narrowed the gap so that | think the filing with the Secretary of State’s office, and
then a public hearing on this rule, is an appropriate step at this time.

So, with that, | would request permission to file this with the Secretary of State’s
Office.

"~ Mr. Jarreft: So moved.
Mr. Phalen: Second.

Chairman White: We have a motion and a second. Discussion? All those in favor,
please signify by saying “Aye.” Opposed?

The motion passed unanimously.

Chairman White: The motion has passed. It will be filed with the Secretary of
State’s office.
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Mr. Obrokta: We will also work with the Chair and the other members of the Board
to set up a public hearing on this rule.

Chairman White: A public hearing is hereby requested on this rule.

Mr. Phalen: For clarification. T. J., | thought you stated in the beginning that you
would suggest a public hearing on all three?

Mr. Obrokta: That's correct.

The second rule before you, | e-mailed this to everyone on the Board or mailed it
to them a couple of weeks ago. Excuse me. Permit me one second.

Chairman White: Just for clarification, Mr. Obrokta, it's my understanding that we
will be —~ when we set the rules for public hearing, that will — if, in fact, a public hearing
is beyond the thirty-day time period, the public comment period will be expanded to include
the public hearing.

Mr. Obrokta: As a matter of fact, we'll set a forty-five day public comment period just
to accommodate that issue. If you need to, we can extend it.

Senate Bill 2013 required us to come up what | generically will call a Medical
Management of Claims Rule. This is a very comprehensive rule. If | could just read to you
out of Senate Bill 2013 ~ just very briefly. We have to bring to you what the statute calls
a Medical Management of Claims Rule and Awards of Disabilities Rule. This requires
three things. Three things must be in this rule. First, we have to establish standardized
guidelines and parameters for the appropriate medical treatment of claimants. Second,
we have to establish expected periods of time to reach maximum medical improvement.
Third, under the statute, we have to come up with ranges of permanent partial disability
awards for common injuries and diseases. The statute gives us the flexibility to come up
with our own to meet any of these three, or we can reference in our rule a nationally-
standardized set of guidelines or what-have-you. So, that's the statutory background for
why I'm bringing this rule to you today.

What we've done is, you have a 102 page rule in front of you. The first three pages,
which are notincluded in the 102, are basically a table of contents which breaks down what
this rule is trying to do. You'll see roman numeral [, then there's an introduction — those
are introductory provisions. Roman numeral Il addresses providers — who can be
providers of workers' comp. Roman numeral Il gets into provision of services ~ the role
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of the treating physician — how do they bill us, things of this nature. Roman numeral IV
are those specific guidelines | just mentioned to you regarding treatment ~ treatment
guidelines. Roman numeral V — we have some special rules for drugs and medications.
Roman numeral VI gets into the expected period of time off. When you are injured, what
do we expect? How long do we expect you to be off? The Board members may know
awhile back, the Commission adopted the Pressley-Reed guidelines on this issue and this
provision of this rule references Pressley-Reed. That's how we handled that. Roman
numeral VlI gives the ranges for permanent partial disability awards for common injuries
and diseases.

The evolution of this rule is as follows. There was ~ some of this had been in
rules, but very little of it. The Commission had treatment guidelines on the Internet. We
had other documents that governed medical care scattered through different rules. ltwas
not well organized. What we did — we took this chance that the Legislature gave us to
bring everything in that we could think of that has to do with how we manage medical
claims - we spend $220-some million a year on medical claims — and brought everything
into one rule — let's sit down and work it out and see how this should all operate.

Jim Becker, our Director of the Office of Medical Services ~ who's from Marshall,
| will mention ~ he's worked with the WVU lawyers so we have diversity there — worked
closely with them. They've had a lot of input. This rule, obviously, the State Medical, the
State Hospital — all of those folks who are on our stakeholders list, they got the first draft
that you received a couple weeks ago. We've gotten very limited comments on the rule.
| think people are still trying to digest it. | do think, however, we are at a point, and we are
required by Senate Bill 2013, to get this filed with the Secretary of State’s office.

| recognize this is a very voluminous document — that no one can sit down and go
through all this at one sitting. This is really the reason | preface my remarks on these rules.
| think we need at least a forty-five day public comment period on this. We need a hearing.
We need continued involvement with the stakeholders.

I'm not here to tell you this is all agreed to. There will be parts in here that are
controversial, I'm sure. But, nevertheless, we are trying to satisfy our legislative mandate
to bring this rule to you, and it does need to be filed with the Secretary of State’s office
before December 31st. So, | present it to you, as a second step in a process | recognize
will be a longer process.

I'll be happy to answer any specific questions. Dr. Becker is here to talk about it as
well.
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- But | would respectfully request that we be given permission to file this with the
Secretary of State’s office and initiate the public comment period and, again, get the
stakeholders involved in a public hearing and also as many sit-arounds as we need to, and
hammer out any differences. So, with that, I'll request that we file this with the Secretary
of State’s office.

Chairman White: Thank you, Mr. Obrokta. We have a request to file the rule with
the Secretary of State’s office. Do | have a motion to that effect?

Mr. Bailey: So moved.

Mr. Jarrett: Second.

Chairman White: All those in favor, please signify by saying “Aye.” Opposed?
The motion was passed unanimously.

Chairman White: The rule will be filed with the Secretary of State’s office.

Mr. Obrokta: The last rule here before you today ~ under Senate Bill 2013, we are
required to come up with .... Let me back up. This rule deals with permanent total
disability awards. Under Senate Bill 2013, we have to come up — by the end of this year
— we being the Commission — have to present to you, the Board, by the end of this year
the contents of a new permanent total disability application. We also have to come up with
a plan ~ under the Code, we're required to go back and anyone who was awarded a
permanent total disability since 1993, we are required to take another look at those
recipients and see if they do still meet the definition of permanently and totally disabled.

The last document in your folder is our attempt to do this. It is our plan to again
address a new application and a plan to evaluate all claimants who have received PTDs
since 1993. As we put this together, we realized there may be some ancillary issues -
we realized this over the last few days — there may be some ancillary issues that could
be impacted by the requirements of Senate Bill 2013 — issues such as chargeability and
things of this nature.

| would request that you accept this rule as our plan, but | would also request that
we hold off until the January meeting before filing with the Secretary of State’s office so we
can have just one more month to think through these ancillary issues that may be impacted
by this that may or may not have been contemplated by the legislation. Again, the plan
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certainly meets everything that's required by the legislation, but | think we need to do it right
and make sure we address these by-products or these other ancillary issues. So, | would
request that you accept this as our plan, but allow us to possibly present an amended plan
at the January meeting.

Chairman White: Then you are not asking us to file the rule at this time?

Mr. Obrokta: Not at this point. | would wait to request that in January.

Chairman White: Then, there is no action requested of the Committee?

Mr. Obrokta: | am simply asking you — we are mandated by Code to give you this
— justto give it to you — by the end of the year. We're doing that. We're clearly satisfying
that duty. But, I'm not going to ask you to file it with the Secretary of State’s office until the
January meeting because there are some other issues that have come up in our
deliberative process.

Chairman White: So, you're not asking us to take any action at this time?

Mr. Obrokta: No, sir. Just read it and comment, if you would.

Mr. Phalen: A point of clarification. Are you asking us to accept this plan or just
accept that you have given it to us prior to the end of the year?

Mr. Obrokta: Exactly that — the latter. With that, Mr. Chairman, that's all | have.

Chairman White: Thank you very much.

10. Old Business

Chairman White: Do we have old business?

11. New Business

Chairman White;: New business?




