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FISCAL NOTE FOQR PROPOSED RULE

Rule Title:Groundwater Protection Regulations 47 C.S.R. 58
Type of Rule: X  Legislative Interpretive Procedural
Agency: Division of Natural Resources

Address: Building 3, State Capitecl Complex, Charleston, West Virginia

_ANNUAL, -~ = FISCAL YEAR ,
1. Effect of Propcsed Rule Increase Decrease (Current Next Thereafter
Estimated Total Cost -~ N.A. N.A. N.A. N.A. N.A.

Personal Services

Current Expenses

Repairs & Alterations i

Equipment

Other ' _ -
2. Explanation of above estimates: As explained in the Responsiveness Summery

accompanying this proposed rule, the rule is not expected to directly
increase or decrease state revenues ¢or costs, other than as described in the
Fiscal Note accompanying the Groundwater Protection Act Fee Schedule rule,

47 CSR 55,

3. Objectives of this rule: These rules set forth a series of practices which
facilities regulated by the 0ffice of Water Rescurces must follow in order
to protect, the state’s groundwater resources.

4., Explanation of COverall Economic Impact of Proposed Rule.

A. Economic Impact on State Government. This rule will regulate private
industry. As such, it will not directly impact state government. To the
degree that industry costs and revenues are impacted, the state may
experience a secondary impact as tax and fee collections are affected.
Since this rule will increase industry costs, state revenues, Iif
affected, will likely decrease.

B. Economic Impact on Political Subdivisions; Specific Industries;
Specific groups of citizens. This rule will impose substantial cost on
indusrty, in order to comply with the Groundwater Protection Act of
1991. The practices and procedures, the modifications to existing
facilities, and the additional features for new facilities, regquired by
this rule, will all increase industry costs above those experienced previously.




Date:

Economic Impact on Citizens/ Public at Large. The Divigsion of
Environmental Protection has no way of accurately determining the
economic impact on citizens or the public-at-large. If, howevexr, the
cost of compliance with this rule should cause any decrease 1in
industrial activity, citizens and the public-at-large could be affected

by increased employment in or in support of industry.

January 27, 1993

S1gnaturj;2;E;§§2;§£Z;;;ézz;;;?g6;;z;d Representative

Directof, ‘Division of Er ronmental Protection




DATE::

TO:

FROM:

January 21, 1983
Legislative Rule-Making Review Committee

Department cf Commerce, Labor and Environmental
Resources; Division of Environmental Protection

LEGISLATIVE RULE TITLE: Groundwater Protection Regulations

Authorizing statute (s) citation: § 20-5M-5(d)

Date filed in State Register with Notice of Hearing:
6/16/392

What other notice, including advertizing, did you give of
the hearing? Notices published in 5 newspapers across the
state, copies of public notice sent affected state agencies,
U.S. EpA, members of the Water Quality Advisory Commitiee,
WV _Chamber cf Commerc¢e and other interested parties.

Date of hearing (s): July 28, 1992

Attach list of persons who appeared at hearing, comments
received, amendments, reasons for amendments;
Attached X , - No comments received

Date agency approved propcsed Legislative Rule filed in
State Register following public hearing: January 25, 15892

Name and telephone of agency contact: Frank Pelurie,
558-1052.

If the statute under which the rule was promulgated and
submitted requires certain findings and determinations to be
made as a condition precedent to their promulgation: N.A.

Date on which a notice of the time and place of hearing for
the taking of evidence and a general description of the
issues to be decided was filed in the State Register:

Date of hearing:

Date the required findings and determinations tcgether with
reasons therefor were filed in the State Register:

Findings and determinations, and reasons (attached).




FILED

TITLE 47
LEGISLATIVE RULES Jiw 28 8 s3 g3
DIVISION OF 1 ‘ ENVIRONMENTAL PROTECTION
DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAL RE OURCES o,
FECRETARY O ?Q’T"E‘A

SERIES 358
GROUNDWATER PROTECTION REGULATIONS

§ 47-58-1.  General.

1.1.  Scope and Purpose. -- This rule establishes a series of practices which must be
followed by any person who owns or operates facilities or conducts activities subject to the
provisions of chapter 20-3M-1 et seq. of the West Virginia Code and is subject to regulation by

the Division of Nﬁ%u-fa;l—I«’ceseafees— nviron ental Pr ectlon ffice of Wast Mana ment
Ofﬁce of Water Regources Sraset : Feyn i e a

1.2, Authority -- West Virginia Code 20-3M-5(d)

1.3.  Filing date --
1.4.  Effective date --

§ 47-58-2. Definitions.

2.1. "Contaminant" means any material in a solid, liquid or_gaseous state that has the

potential to cause contamination.

2.2. 'Contamination” means gny man made or man induced alteration of the chemical,

physical, biological, or radiological intecritv of the groundwater, resulting from activities
regulated under this rule, in excess of existing groundwater quality, unless that site has been

granted a deviation or variance from ex1stmg guahgg s provided for in the West Virginia

Groundwater Protection Act. or is subiect to an order, Dermit‘ or_other regulatorv_action that

reguires restoration or maintenance of groundwatef gualitv_at a different concentration or level,

2.3.2-%. "Director” means the director of the Division of NaturalReseureces
Envirgnmental Protection of the Department of Commerce Labor, and Environmental Resources

or his authorized deswnee

2.4.22 "Existing Facility" for the purpose of this regulation means any facility
and/or activity which was in operation prior to the effective date of this regulation or which does
not meet the definition of a new facility.




5. "Groundwszter" means the water occurring in the zone of saturation beneath the
seasonal high water table, or any perched water zones.

2.6.23 "Impoundment” means an area which is a natural topographic depression,
man-made excavation, or diked area that is designed or improved in such a manner so as to hold
an accumulation of contaminated surface runoff, process wastewater, product, or sewage, of any
other liquid substance that could impact groundwater.

24 "Industrial Establishment” means any mill, factory, tannery, paper or pulp

mill, mine, colliery, breaker or mineral processing operation, quarry, refinery, ¢ electric power
cenerating facility, well, and each and every industry or plant or works, or activity in the
operation Qr process of which industrial wastes, sewage, or other wastes are produced.
Furthermore, anv facility or activity not set forth above may be subject t¢ any or all of the

requirements of this rule at the director's discretion pursuant 1o Section 6 of this rule. This

el

definition does not include e%eefﬁe—pewer—aeﬁefaﬁeﬂ—‘?&ei-l-rﬁeﬁ—ef private or publicly owned

sewage treatment operations.

2.8  "Liner" means a continucus layer of natural or man-made materials. beneath and
on the sides of an area. which restricts the downward or lateral escape of contaminants,

292% "New Facility" for the purpose of this regulation means any facility and/or

activity which begms construction 180 davs or more fﬂ-}-t-l—&l—ii‘eﬁ—e?efﬂﬂeﬁ after the effective date

of this regulation.

2.10.28 "Permit" means any license, certification, registration, permit, or any other
approval granted by an agency authorized to regulate facilities or activities, which may have an
impact on groundwater,

21129 "Practice” means any regutatiensrulepotieypermit-requirementorother
appreprateregulatery action which is protective of groundwater,

2.12. "Runoff/infiltration Control Svstem" means any system which is designed to
prevent contamination of groundwater from any materials stored in an outside material storage .
area, by either prohibiting stormwafer from contacting the material, or by intercepting and
properlv_disposing_of stormwater which has become contaminated due fo contact with the

material.

213235  "Secondary Containment" means utilizing dikes, berms, synthetic or natural




lier systems, double walled containment vessels, or any combination thereof to prevent
contaminants from accidentally discharging into the environment.

§ 47-588-3, Incorporation by Reference.

3.1.  Practices contained in or created under the authority of Chapter 20, Article 5A,
Article 3E, Article 5F, Article 5G, Article 5H, and the legislative rules promulgated pursuant
thereto, were enacted in part to protect groundwater and are hereby incorporated by reference into
this rule.

§ 47-38-4.  Practices—Authorized—by—the—Groundwater—Protection—Aet Conflicting
Provisions. _ -

4.1, Recogmzmcr that in certain cases, etﬁmw&&freﬁs—afe—mefe—pfefeeﬂ*‘e—aﬂd—m

"

sheﬂ-l—a-ppﬁ“ exlstmc regu[aﬂons impose requrrements that are more or 1ess restnctwe than the

requirements of this rule, in the event that this rule conflicts with another applicable rule, the
director shall determine which rule, or section(s) thereof, best complies with_the intent of the

Groundwater Protecnon Act, and require adherence to said rule or sectlon(s} thereof. The
director mav. at his discretion, begin the formal reeulatorv process to remove the conflict

between the regulations. o

§ 47-58-5.  Groundwater Protection Practices For Industrial Establishments.
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5.1. Where the evaluation of an existing facilitv reveals that contamination is occurring,

a schedule of compliznce must be submitted by the facility or activity and approved by the

director wherebv the facility or activitv must retrofit or improve or discontinue existing systems,

activities, or procedures to make them. to the satisfaction of the director, protective of
groungwater, : - - 7 - -

5.2,  Subsurfaceborings (e.g.. water wells, injection wells, soil boring, production wells,

o

exiraction wells, exploratory wells and groundwater monitoring wells) shail be constructed,

operated and closed in a manner that protects groundwater.
5.3. Outside Material Storage or Disposal Areas

53.1. Existing areas used for storage or disposal of raw materials, products or

wastes shall be evaluated for their potential to contaminate groundwater. Where potential exists,

the areas shall have runoff/infiltration control systems Placement of eroundwater monitering

stations may be necessarv to determine if contamination has occurred or is occurring.

groundwater, using liner systems if necessarv.  Groundwater _monitoring_stations_mav be

necessary to_assure protection of the groundwater resource.




Note. 46 C.S R 3 requires all spills and accidental discharges to be reported by calling 1-800-
£42-3074. T

5.4. Loading and Unloading Areas, Distribution and Bulk Facilities.

5.4.1. Loading and unloading stations including but not limited to drums. trucks
and railcars shall have spill prevention and control facilities and procedures as well as secondary
containment, if appropriate or otherwise required. Spill containment and cleanup equipment shall

be readily accessible,

5.4.2. Distribution facilities and bulk containers shall be desiened/installed in such

a manner so as to prevent spills and leaks from contaminating groundwater.

5.  Impoundments (Holdin torace, Equalization, Treagtment, elc.

Ln

5.5.1. Existing impoundments shall be evaluated for their potential to cause
groundwater contamination. Where potential for contamination exists, action shall be taken to

eliminate. to the decree practicable, the potential for sroundwater contamination. In addition

further evaluation may be necessary to determine if contamination has occurred and to _address

such contamination in accordance with the act. Placement of groundwater monitoring stations
may be necessarv to_perform this evaluation.

3.5.2 New impoundments shall be desiened and operated to prevent

contamination_of groundwater. New impoundments which are found io have the potential to
contaminate groundwater_shall use a liner or other appropriate control system. Groundwater

monitoring stations mayv be necessary to assure protection of the groundwater resource.

5.6. Impoundment Closure Reguirements
5.6.1. All wastewater shall be treated and removed. All solids and sludges shall

be properly disposed by in place ¢losure if approved by the director, or removed to a landfill, or
incinerated, unless a beneficial reuse is allowed in existing regulations.

5.6.2. If in-place closure is to be performed. stabilize, if necessary, unless
determined innocuous by the director.

5.6.3. Impoundments must be graded and leveled to the maximum extent possible
including, where practicable, filling with soils or other material approved by the director. capped

if the director determines necessary, and vegetated.
56343 __In the event the impoundment is subject to regulation by the

West Virginia Dam Control Act (20-5D-1 et seq.} or the rules promuleated thereunder, it must
be closed in accordance with applicable sections of both Articles {Chapter 20-5M_and 20-5D).




5.6.4. Prior to closing an impoundment which has been found to be contaminating
grouncéwater, a plan which includes, but is not limjted to, details of capping, filling, grading, and

runoff control must be submitted to the director for approval,

5.7. Pipelines, Ditches, Pumps, and Drums

5.7.1, Pipelines conveving materials which have the potential to_contaminate
oundwater shall preferentiallv be installed above ground.

5.7.2. Ditches shall not be installed as primary conveyances for materials which

have the potential to contaminate groundwater unless provided with appropriate liners.

5.7.3. Pumps and ancillarv equipment (e.g. valves, flanges, filters, condensate
lines and instrumentation) handling materials that have the potential to contaminate groundwater
shall be selected and installed to prevent or contain any spills or leaks

5.7.4 Drums. containing materials that have the potential to_contaminate
groundwater, shall be stored so that spills and leaks are contained. Measures_&hall be taken to

contro: drum deterioration and/or damage due to handling,

5.8  Sumps and Tanks.

$.8.1. Abgve-ground storage tanks shall have secondary containment that is
approoriate considering the potential to contaminate groundwater. Such secondarv containment
shall be adequately designed _and constructed to contain the materials for a time sufficient to

allow removal and disposal without additional contamination of groundwater, but in no case will
that tirne be less than seventy-two (72) hours.

5.82 Under-ground tanks containing materials which have the potential 10
contaminate groundwater shall be designed, constructed, and operated utilizing leak detection or
secondarv containment, or other appropriate controls that are capable of preventing groundwater

contamination.

5.83. New tanks containing materials that have the potential to contaminate
groundwater may onlv be installed underground for overriding safety. legal, security or fire

protection concerns.

5.84. Sumps containing materials which have the potential to contaminate

groundwater shall be designed, constructed, and operated utiliting ieak detection or secondary

containment, or other appropriate controls that are capable of preventing gzoundwa;e

contammatlon

5.8 5. Secondarv containment is not required for sumps and tanks used only as
secondary containment for other facilities.




59.  Monitoring

5.9.1. Existing facilities not currentlv monitoring groundwater shall do so if
required by the director,

5.6.2. The director may require such other baseline data and monitoring as he

determines apprepriate fo meet the requirements of these regulations or the Act.

5.9.3, Groundwater monitoring stations shall be located drilled and constructed

in a manner that allows accurate determination of groundwater quality and levels, and prevents
contamination of groundwater through the finished well hole or casing.

564 Groundwater monitoring stations shall be designed and installed in

accordance with applicable rul'eg promulgated pursuant to the Act. L

5.9.5. All groundwater monitoring stations shall be accurately located utilizing

latitude and longitude bv surveving, or other acceptable means, and the coordinates shall be

included with all data collected.

5.9.6. Data Manasement - The director mav at his discretion require submittal of

any or all groundwater monitoring data collected in association with a regulated activity, and may

further specifv an electronic format in which the data is to be submitted,

5.10. Site Selection Criteria -- Facilities or activities must determine if they are planning

to locate or expand into areas of karst, wetlands. fauli(s). subsidence, or delineated wellhead

rotection areas, as determined by the Bureay of Public Health. If areas of karst wetlands

fault(s), subsidence, delineated wellhead protection areas or other areas determined by the director

to be vulnerable based on geologic or hvdrogeologic information, are determined to exist then

the facility or_activity design must adequately address the issues arising from locating in the

area(s) of a potentiallv more vulnerable groundwater resource.

3.11. Each industrial establishment shali have a comprehensive groundwater protection
plan (GPP). Each GPP shall contain the following:

5.11.1. An inventorv of all operations that may reasonably be expected to
contaminate the groundwater resources with an indication of the potential for soil and
eroundwater contamination from those operations;

5.11.2, A description of procedures designed to protect groundwater from

the identified potential contamination sources, with specific attention given to:
5.11.2.a, Manufacturing facilities:

511.2b Materials handling; i

10




5112¢ Equipment cleaning,

5.11.2.d. Construction_activities;

S112e . Maintenance activities;
31i2f Pipelines carrving contaminants; and
31128 Sumps and tanks containing contaminants.
5113, A list of procedures to be emploved in the design of any new

equipment/operations;

5114 A summary of all activities carried out under other regulatory
procrams that have relevance to groundwater protection; and

5.11.5. A discussion of all available information reasonzbly available to the
fac:lhtvfacmm recardine existine eroundwater quality at_or which mav be affected by the site.

5.11.6. A clarification that no wastes be used for deicing, fills, etc.. unless
provided for in existing regulations.

5.11.7. Provisions for all emplovees to be instructed and trained on_their
responsibility to ensure groundwater protection. Job procedures shall provide direction on how

io prevent groundwater contamination;

5.11.8, The GPP shall include provisions for quarterly inspections o ensure
that ail elements and ecuipment of the site's oroundwater protection program are in place,
croperly functioning and appropriatelv managed:

512 Imnlementation Schedule -- In order to accomplish this task in a timely manner, -
the following schedule will be established.

512.1. . Within one vear of the effective date of these regulations, all
industrial establishments shall complete and implement a Groundwater Protection Plan (GPP).
The GPP shall be based on a_groundwater _assessment survev and an evaluation of other
applicable groundwater protection regulations.

53.12.1.a Failure to follow anvy practice set forth in the GPP constitutes
a violation of this regulation.

5.12.2, For new facilities, the GPP shall be completed prior {0 construction.
5123, The GPP must be available on site at all times after one year from

11




the effective date of these regulations. The GPP is to be submitted and reviewed as part of the
facility's or activity's permit aonhcatmn/_enewa.l Drocess, However the director may review the
GPP at anv time.

5124 The director mav regquire modification to GPP's to assure adequate

protection of groundwater, Further the director mav. during review of a GPP require such other
information as he reasonably needs to evaluate the plan,

5.12.5, Effect of groundwater certification for facilities or activities with

Rermits.

5125 GPP's for those facilities or activities who_are required to

obtgm a Qem'ut will be adm1mstered thrgg;gh the gppropriate perm1tt1ng program. Groundwater

of the act_and rules promulgated thereyunder have been met. If a compliance schedule is

determined necessary to meet the requirements of the gct the schedule shall be addressed in the
facilizv/activity permit

5126, Groundwater certification for facilities or activities not required to
obtain a permit - reserved.

5.12.7. Adherence to a GPP does not relieve the facility/activity of any
obligation_to comply with any other state, federal or local rule, regulation, law or act.

12
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§ 47-58-6, Applicability To Facilities Or Activities Not Included In The Definition Of An
Industrial Establishment.

6.1. . Recognizing that facilities and activities exist, which either have contaminated or
have the potential to contaminate groundwater, and do not meet the definition of an industrial

establishment as set forth in this rule, it becomes necessarv and is hereby authorized, for the

director fo require any facilify or activity to comply with any or all of the requirements of this

rule which the director determines to be necessarv for the protection or maintenance of the
croundwater resource.

6.2,  The director must provide a written notification specifving which Section(s) of this

rule will be enforced, before compliance with this rule or any provision thereof is required from

any facilitv or activity not included in_the definition of an industrial establishment

§ 47-58-7, Groundwater Protection Practices For Private Or Publicly Owned Sewage
Treatment Operations. (reserved)




§ 47-58-8. _ Prohibitions.

8.1. It shall be unlawful for anv person, unless an authorization has been issued bv a

groundwater regulatory agency, to deliberately allow crude oil. or any petroleum product derived
from crude oil,_or septage, or natural gas, or salt water, or anv chemical mixture which mav

impact groundwater quality to escape from_anv well, pipeline, impoundment, storage tank.

treatment unit, or storage contairier, or be deliberatelv allowed to flow onto or under the land

surface in such a manner that could impact groundwater quality.

8.2 Groundwater qualitv mav not be impacted bv anv facilitv operation or anv activity

16




unless 1) a valid permit exists and/or 2) the director has taken action pursuant to section(s)

20-3M-5 () through (1) of the W Va_Code.

§ 47-58-9. Remediation.

9.1.  The Division has the authority to order persons to conduct remedial actions, The

division encourages agréements for investigation and cleanups in appropriate cases.

9.1.1. The use of permanent solutions fo the maximum extent practical 10 correct

groundwater contaminations is preferred.

9.12. Cleanup actions shall not relv primarily on dilution and dispersion of the
substance if active remedial measures are technically and economically feasible, as determined
by the director,

9.1.3. Adequate groundwater monitoring shail be conducted to demonstrate control

and containment of the substance. The director shall specify which parameters should be

moritored in a remedial gperation. Groundwater monitoring must continue until results assure

adequate remedial action was taken.

9.2. In addition to anv required remediation the director may order the facility or

activity to compensate for the loss of beneficial use of groundwater, or for any significant adverse
impact to groundwater.

9.3, Remediation Guidelines. (reserved) . .

17
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8§ 47-58-10, Fees.

10.1. Failure to remit fees when and as due as required in 47 CSR 35 is a violation of
these regulations,

8§ 47-58-11. Enforcement.

11.1. Any person who viplates the act or these regulations shall be subject to civil and

criminal penalties, injunctive relief, enforcement orders. and procedures as set forth in Section
10 of the Act.

11.2. The appeal and review procedures set forth in Section 11 of the Act shall be
applicable to actions arising under these regulations,

11.3. Civil penalties for viclations of these regulations may be assessed by the director
in accordance with 47 CSR 56,

19




8§ 47-53-12, Waiver Provisions.

The director mayv. to the extent authorized bv the act. waive some or all of the
requirements of this rule upon determining i in wntmg that such reauarﬂnents are Aot necessary
10 protect croundwater from contamination,

§ 47-58-13. Requirements For Fuel Storage Tanks Not Subject To Regulation Under This
Rule or Chapter 20. Article SH of the W. Va. Code. (reserved)

§ 47-58-14. Requirements For Reuse Of Studges. (reserved)

20
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DEPARTMENT QOF COMMERCE, LABOR & ENVIRONMENTAL RESQURCES
QOFFICE OF THE SECRETARY
State Capitol, Room R-151
Charleston, Wes? Virginia 25308-0310
GASTON CAPERTON Telephone: {304) §58-3255
Gavernor Fax No.: {304) 558-4383

June 15, 1992

JOHN M. RANSON
Cabinet Secretary

. T
Lt e
= = -
T = fi
. » ‘_ - _:_: {‘:’..
J. Edward Hanmrick III, Director R
Division of Natural Resources SRR S
Building 3, Room 669 EE D
Charleston, West Virginia 25305 [ :
RE: Proposed Rules = Title 47, @8Series 58 (Groundwater
Preotection Requlations)
Dear Ed:
Pursuant to West Virginia Code §5F-2-2(a)(12), I hereby
consent to the proposal of the rules specified above.

You may attach a copy of this letter to your £iling with the
Secretary of State as evidence of my consent.

Sincerely yours,

9/;4; A Ao
Jchn M.
JMR:cib

Ranson
Cabinet Secretary
B:RUL-DNR.CJB




AGENCY:

REGULATION:

ACTION:

SUMMARY:

PREAMBLE TO A PROPOSED RULE Taelo
CONCERNING , o
GROUNDWATER PROTECTION REGULATIONS ‘wv- vur iv [ .

Department of Commerce, Labor, and Eavironmental
Resources; Division ¢of Natural Resources.

Title 47, Series 58, "Groundwater Protecticn
Regulations." -

Filing of a Proposed Rule, Notice of a Public
Hearing, and acceptance of written comments.

This rule establishes a series of practices which
are to be followed by any person who owns or
cperates facillties or conducts activities subject
to the provisions of chapter 20-5M-1 et seqg. of the
West Virginia Code and who is subject to regulation
by the Division c¢f Natural Resources.

A Public Hearing will be held on the date and at
the location as fcllows:

July 28, 19592, 7:00 p.m.

Air Pollution Control Building
Conference Room

1558 wWashington Street, East
Charleston, West Virginia

Written comments received on or before 4:00 pm July
29, 1992 will be accepted. Written comments should

be sent to:

Laidley El1i McCoy, Chief

DNR, Water Resources Section
1201 Greenbrier Street
Charleston, West Virginia 25311
Attention: Patrick Campbell
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DEPARTMENT OF COMMERCE LABOR AND ENVIRONMENTAL RESOURCES
DIVISION OF ENVIRONMENTAL PROTECTION

RESPONSIVENESS SUMMARY
December 1982

Proposed Rule: "Groundwater Protection Regulations'

The West Virginia Division of Environmental Protection (DEP)
has received theughtful criticism during the public comment
periocd on proposed "Groundwater Protection Regulations", Title
47, Series 58. The regulations set forth a serles of
practices that must be followed by any person who owns or
operates facilities or conducts activities that are subject to
the provisions of the Groundwater Protection Act, West
Virginia Code § 20-35M-1 et seg., and are regulated by the
Office of Waste Management or Office of Water Resources.

To comply with federal and state public participation
requirements the DEP issued on June 24, 1992 a notlice
announcing the beginning of a thirty day publlic comment period
and a public hearing on the proposed rule. The notice was
published in five newspapers, representative of various
geographic areas across the state. Coples of the public
notice were also sent to state agencies affected by the rule,
the U.S. Environmental Prctection Agency, the members of the
Water Quality Advisory Committee, the WV Chamber of Commerce
and other interested parties.

24 people attended the public hearing that was held July 28,
at 7:00 p.m. in the Air Pollution Control Building, in
Charleston, West Virginia.

In addition to 2 oral comments, the DEP received 13 written
statements by July 28, the date on which the official record
was closed. All public ccmments were reviewed in develeoping
the final draft regulations.

The following is this agency's response to recommendations and
concerns raised in oral and written comments. All Sectlion
references are to the proposed rule, the amended rule has
undergone renumbering.

Due to comments received and as a result of the recent
formation of the Division of Environmental Protecticn, the
redrafting of the proposed rule reflects an effort to achieve
consistency between a similar rule which is being proposed by
the Office of Mining and Reclamation {OMR). Where possible
definitions and requirements in this rule and OMRs were made
similar to avoid possible confusion that may have resulted
from conflicting requirements within the same agencies' rules.




Title 47, Seriesg 58

Responsiveness Summary

Furthermore, comments received indicated that the rule in its
original form was§ Unnecaéssarily repetitive and complicated.
Many commentors argued that the separate Sections for
industrial facilities, electric power generating facilities,
and unregulated facilities were mostly redundant and may have
led to confusion over which Section of the proposed rule
applied to a particular facility. The Division responded by
enlarging the definition of an industrial facility to include
the electric power generating facilities, and made provisions
for any of the reguirements of this rule to be applicable to
unregulated facilities. This resulted in the reduction of the
size of the rule by approximately two-thirds, without
substantial alteraticn of the rule's intent.

I. GENERAL COMMENTS

Cne commentor offered its own version of the propesed rule.
The Division of Envircnmental Protection appreciates the
effort involved in this drafting, but considers the Division's
revised draft cf the proposed regulation tc be a more
comprehensive regulation. The Division's preposed regulation
also more closely acknowledges the efforts ¢f the Groundwater
Workgroups, which were created as a recommendation of the
Gevernor's Groundwater Task Force. The Workgroup's missions
were to reach a compreomise on issues of concern.

Cne commentor recommended that the Division of Environmental
Protection {DEP) postpone filing of the proposed rules until
such time that the groundwater in the state is classified
based upon use. The same commentor resuggested this issue in
gseveral of its comments. Furthermore the commentor stated
that the Division should only make protecticn practices
applicable in areas of the state which have been identified as
a "significant, usable rescurce and is likely to be degraded”.
The Division responds by stating that this particular comment
iz bevond the scope of the Division's authority. The
Groundwater Protection Act states that groundwater regulatory
agencies shall take such action as may be necessary tc
maintain groundwater at existing guality. The Act makes no
provisions for classifying the states groundwater according to
use, and therefore the Division has noc mandate t¢ do such a
classification. Furthermore, since the intent of the Act was
to protect all groundwater, the Divisicn sees no current
reason for varying levels of protecticn. The Act dces allow
for relief from groundwater standards. A deviation or
variance may be cbtained if a person can demonstirate ithat
there exists sound reasons for allowing groundwater gquality to
be degraded.
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Two commentors stated that the proposed rule should not apply
to operations that are regulated by the Division of
Environmental Protection's Office of 0il and Gas, or Office of
Mining and Reclamation.. The Division shares this belief and
offers 'that it was not the intent of .this rule to apply to oil
and gas or mining facilities or activities. The conflict
arose with the creation of the Division of Environmental
Protecticn. Section 1.1 of the preposed rule has been
modified in such a way as to make the rule conly applicable to
those facilities or activities regulated by the Division of
Environmental Preotection's 0ffice of Water Rescurces or Waste
Management. The same commentor recommended the definition of
industrial establishment be changed so as tc exclude oil and
gas activities. The Division maintains that the above change
eliminatés the concern and therefore will ncoct change the
definition of industrial estaklishment per this comment.

Two comentors brought to cur attention that scme facilities
may be both an electric power generator and an industrial
establishment, which presents an interpretaticnal gquestion as
toc which Section cof the rule applies. Furthermore, one
commentor added that hydrcelectric generating facilities
generally pose little if any threat to groundwater due to
their size and nature. The Divisicn appreciates this type of
constructive review and believes that the changes made tc the
rule to combine the electric power section with the industrial
establishment section hes eliminated any applicability
gquestions. With regards to excluding hydrcelectric power
generating facilities the division maintains that although the
threat is limited, regqulation is still reguired. In the event
regulaticon servés ne purpese in protecting greoundwater, the
dirscteor has been given authority to waive certain
reguirements found in the rule. :

One commentor guestions the meaning (intent) of Section 8.
The Divisions redrafting of the proposed rule has eliminated
Section 8 as written and thus eliminates any applicability
concerns.

One commentor states that detailed facility design is not
necessarily needed as companies will build safe facilities
knowing that they could be fined under the act for groundwater
contaminatiocn. Minimum design standards set forth baseline
protection measures which the Division believes necessary for
compliance with the Act. In the absence of minimum design
standards, enforcement of the Aci would predominantly be
restricted to groundwater standard violations. This would
circumvent the Act's intent, which is to prevent groundwater
cchtamination before it cccurs.

Cne ccmmentor stated that the reguirements for seccondary
containment, leak detection, etc. should allow for more
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flexibility. Furthermcre, the commentor stated that these
reguirements should only apply to "facilities or structures
that pose a potential adverse impact to the gquality of the
groundwater”. The Division has teken these commenis along
with others, which reflected similar concerns, intc its
redrafting of the propcsed rule. Specifically in the Section
for indusirial establishments, the regquested flexibility has
been allowed for by placing more emphasis on the Groundwater
Protection Plan (GPP), and less emphasis on specific
regulatory requirements which, due te their broad coverage,
may have been ineppropriate.

One commentor stated that Sections 5 and 6 should have
language similar to Section 9.2 (which expresses the intent of
the Act with regards to contamination at existing facilitles
or activities). The Division concurs with this commentor as
the proposed rule did not specifically address what measures
should be taken by an existing facility or activity if
contamination is found. The folleowing suggested language has
been adopted in to Section 5: "Wwhere the evaluaticon of an
existing facility or existing activiiy reveals that
contamination is ¢ccurring, a schedule of compliance must be
submitted by the facility or activity and approved by the
Dirsctor whereby the facility or activity must retrcocfit or
improve or discontinue existing systems, activities, or
procedures to make them, to the satisfaction ¢f the Director,
protective oi groundwater.

Several commentors stated that metheds other than groundwater
monitoring wells may be available tco monitor groundwater
guality. The Division agreses with this ccmment and has
changed all citations for groundwater monitoring wells to
groundwater monitoring staticns.

One commentor stated that the proposed rules would "impede
waste minimization initiatives by discouraging the regulated
community from managing wastes onsite prior to being reused,
recycled and/cr recovered onsite". The Divisicn respondes by
conveying that it is not the intent cf the propcsed rules to
hinder anvy reuse, recycling etc. The proposed rule merely
regulres compliance with existing requlations governing rsuse,
recycling, etc., and makes provisions teoc allow for design
standards and monitering reguirements tc assure that the
intent of the Act is met. The Division agrees that menitoring
COsts are expensive, but. due to the nature of the rescurce,
often the only way to determine if compliance with the Act is
being achieved, is by requiring wells which must be monitored
on a routine basis. - —- .

One commentor stated that there is need within the regulation
to provide the Chief with adequate variance authority to
exempt activities such as highway ceonstruction, guarries,
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remedial actions, certain perched groundwater zones, Class I
and V wells. The Division, and the Groundwater Ccocordinating
Committee, recognize that a mechanism for obtaining a
variance, and perhaps some specific variances as reguested by
the commentcor, are necessary. The Division and the Committee
believe the issues raised by the commentor are best addressed
in a rule specifically for variances.

One commentor stated that, as this rule addresses a very broad
range of activities, the Chief should have authority toc permit
alternative actions. The Division, in its redrafting of the
rula, has built in mecre flexibilitv for the Director in many
Sections. The Division believes that a minimum framework for
Practices 1s essential in order to provide guidance to the
regqulated community. Otherwise the universe of options
available would become overwhelming when the rule is
practically applied.

IT. FISCAL NOTE

One commentor requested that the DEP estimate the cost of

compliance with this rule in the fiscal note. Another

commentor stated that the Division should realize the economic

impacts caused by the proposed rule which will be passed on to

the consumers in the state. While a third commentor stated

that the fiscal note does not reflect the cost te the state o
ta review and enforce the regulation. DEP has no way of
determining the cost of compliance with this rule as sach
facility would reguire differing costs to come into compliance
with the Act. The Division acknowledges that the cost for
compliance with the proposed rule may total in the millions of
dollars, howsver the Act reguires compliance with a
nondegradaticn policy and we are merely implementing & state
law. However, the Division helieves the redrafting of the
proposed rule has reduced the cost of compliance by
eliminating a porticn of the absolute reguirements specified
in the first draft of thig rule. The redraft has introduced
design flexibility that will permit facilities to utilize the
best available, most cost effective, procedures to comply with
the Act. Concerning the lack of a reflection cf the estimated
costs to industry the DEP believes the intent cf the fiscal
note is to deal with revenues {(due to fees) both incoming and
outgoing to the states revenue funds as a result of the rule,
not teo estimate the unestimateable costs that
facilities/activities will incur t¢ achieve compliance with
the rule. Furthermore, the cost tc enforce/implement this
rule, wag reflected in the fiscal note for Title 47 Series 55,
Groundwater Protection Act Fee Schedule.

ITTI. SPECIFIC COMMENTS

Page 5




Title 47, Series 58
Respensiveness Summary

A. Response To Definitions Proposed By Commentors:

1. One commentor suggests that contamination be defined in
the rule. DEP agrees that a definition of contamineation would
assist in interpretation of the rule and has added the
focllowing definition for contamination: Contamination means
any man-made or man-induced alteration of the chemical,
phyvsical, biological, or radioclogical integrity of the
groundwater, resulting from activities regulated under this
rule in excess of existing groundwater quality, unless that
site has been cranted a deviation or variance from existing
gquality as provided for in the West Virginia Groundwater
Protection Act, or is subiect to an order, permit, or other
regulatory action that reguires restoration or maintenance of
groundwater quality at a different concentration or level.

2. Cne commentor suggests borrowing the definition of liner
from the hazardous waste regulations. _DEP concurs with this
suggestion and has modified the definition of liner from the
nhazardous waste regulations as follows: Liner meang a
continuous laver of natural or man-made materials, beneath or
on the sides of an area intended for contaminant storage,
which restricts the downward or lateral escape of
contaminants.

Another commentor suggested that a definition of contaminant
be added to the proposed rule and further reguested that the
definition of contaminant exclude specific constituents
present in raw materials and low toxicity, nonhazardous
wastes, including wastewaters. DEP answers this by agreeing
that "a definition of contaminant is needed. However, if the
constituents mentioned in the previous sentence were to be
excluded from the definition, the Division would have no way
to protect the groundwater standards being promulgated by the
State Water Resources Board.. All groundwater is to de
protected at existing guality therefore, we cannot allow ,
contamination from raw materials, low toxicity nonhazardous
wastes or wastewaters. The Division has added the following
definition for contaminant: Contaminant means any material in
a solid, liguid, or gaseous state that has the potential to
cause contamination.

3. One commentor requested the term innocuous be defined, and
offered that the definition should include all low toxicity,
nonhazardous wastes, including wastewaters. The Divisicn
maintains rather than defining the term innocuoug the
determination of whether or not a waste shculd be left in
place will be determined by the Director. The new language in
Section 5.6.2. reads as follows ...stabilize, 1f necessary,
unless determined innocucous by the Director.
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4. One commentcr stated that the weords "substantive change”
should be defined to only reflect changes in cperations that
can impact groundwater. The Divisicn has deleted this term in
the redrafted version.

5. One commentor suggested adding a new definition for
potential to contaminate. The Division believes the
definition offered by the commentor has merit, however it
would be impossible for this definition to account each and
every scenario that may be regulated by these rules. The
Division has labored tc create a workable definiticon for this
term, but has found that any definition applicable to all the
regulated activities would necessitate it being so_wvague, that
it becomes essentially meaningless. .

§. Cne commentor stated that a definiticn for groundwater 1is
needed. The Division concurs and has adopted the definition
of grcundwater found in the aAct.

B. Comment/Response Tc Existing Definitions:

2.1 One commentor stated that the definition of "Director”
should reflect the recent recrganization cf the state's
environmental agencies. 'The appropriate changes have been
made to this definition and wherever a similar problem was
enccuntered throughout the rule.

2.2 and 2.7. Two commentors suggested changing the definition
of new and existing fac¢ility to clarify the guestion of
whether or not a facility under constructicon at time cf rule
promulgation is new or existing. DEP agrees that this needs
improvement and has changed the definition of new and existing
facilities to read as follows: New facility - -any facility or
activity which begins construction 180 days or more after the

effective date of this regulation.

Existing facility - Any facility or activity which was in
operation prior to the effective date of this regulation, or
which dces not meet the definition of a new facllity.

2.3. Two Commentors stated that the proposed definition of
"impoundment' could be interpreted to apply to farm ponds,
flocod control dams and even swimming pools, and suggests the
addition of the word negatively before the words "impact
groundwater". The Division has refrained from using the words
"negatively impact groundwater” in all proposed Groundwater
Prctection Act Regulations. Howevar, the Division agrees that
the definition could be to¢ breoad and has modified the
definition as follows: '"...or any other liguid substance that
could contaminate groundwater.”
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2.4. One commentor suggests the definition of "industrial
establishment"” be changed. The definition was borrowed from
Chapter 20, Article 5A of the West Virginia Code. The
Division has modified this definition to include facilities
that generate electric power, and any facility/activity that
could impact groundwater. The Division believes these changes
both simplify the proposed rule and clarifies the rules
intent.

Another commentor guestions why are POTW's excluded.

The Division responds by explaining that a Section has been
reserved which is to detail what tvpe of regulation POTW's
will be regquired tc follow.

2.5. One commentor guestions the Division's authority to
require mitigation which could include the replacement of a
water source. DEP believes the necessary statutory authority
to order the replacement of a groundwater source is provided
for in Cnapter 20, Article 5M, Sections 10 (f) and i3 (b).

2.6. One commentor believed that further definition of the
term "naturally occurring substance" was warranted. Three
commentors stated that naturally occurring substance
definiticon is not needed. The Division has determined that
as the use of the term naturally occurring substance is
Timited to only raw or processed coal, it would be more
straightforward, and create less confusion, tc eliminate usade
of the term in the proposed rule. Another cocmmentor
requesced that the definiticn of "naturally occurring
substance" be expanded to include lcow texicity, non hazardous
wastes {e.g., slag). The Division maintains that the proposed
addition to the definition would not Xeep within the intent of
the Act as explained in Section III A. - Response To
Definitions Proposed By Commentors.

2.9. One commentor states that "practice" is incorrectly
defined. The Divisicn concurs and has changed the definition
of practice to read as follows: Practice means any action
which is preotective of groundwater.

Another commentcr objects to the definition including
policies, especially when one applies this definition to 3.1.
The Division concurs with this cobjection, and has removed the
word "policy'" from the definition.

2.10. Two commentors stated that secondary containment should
be to prevent releases to groundwater rather than the
environment. DEP does not agree, an accidental release into
the environment may contaminate groundwater., The acts intent
is to prevent groundwater contaminaticn. As currently
prcposed the definition eliminates the inability to take
action if the release is confined to the unsaturated zcone.
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Technically the groundwater may not be contaminated until a
storm event carries the contaminants below the water table.

2.11. One commentor reguests that the definiticn of "small
business"” be eliminated and give the Director pocwer to waive
regquirements on any facility. DEP concurs with the commentor
and its redrafting of the proposed rule reflects the
Commentors suggestion.

C. Comment/Response To Sections 3 thrcocugh 15

Secticon 3 - Incorporation by Reference

One commentor opposes the Section as written due to
interpretational problems. The intent of this Section was not
to allow solid waste regulations t¢ be used, for example, on a
mine impoundment. The intent was to give the Division the
ability to utilize groundwater civil administrative penalities
when a rule, not specifically promulgated under Chapter 20,
Articie 5M, was violated and there was a preblem/contamination
involving groundwater. DEP believes that by adding the new
Section entitled Conflicting Provisions the issue raised has
been eliminated. (See Secticn 4 below)

Section 4 - Practices Authcrized by the Act

One commentor suggested meoving this Section of the rule into
another Subsection in order to allcocw the Director more
flexibility. Other commentors stated that in the event of a
conflict the existing or most applicable rule should apply.
The DEP maintains that the modification of a suggestion by
another commentor better achieves our initial intent. DEP's
has placed the following language in a new Section entitled
"Conflicting Provisions" which reads as follows: "Recognizing
that in certain cases, existing regulations impose
requirements that are more or less restrictive than the
requirements of this rule, in the event that this rule
conflicts witn another applicable rule, the Director shall
determine wnich rule, or secticn(s) thereof, best complies

with tne intent of the Groundwater Protection Act., and
reguire adherence to said rule, or.section(s) thereof. The
Director may, at his discreticn, begin the formal regulatory
process to remove the conflict between the regulations.”

Section 5 - One commentor stated that the efforts of the Coal
Workgroup are not acknowledged in this regulation. Division
responds by stating that this regulation only applies to those
facilities or activities regulated by the Offices of Waste
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Management or Water BEE?H?CGS' A separate rule for facilities
such as coal preparation plants, waste piles, etc. is being
promulgated by the Office of Mining and Reclamation and should

incorporate the Coal Workgroup's recommendations.

5.1 One commentor guestions the rationale for exempting a
facility based on its annual revenue. In certain cases the
reguirements impesed by this Rule could bte either unreascnable
or inappropriate for all types of facilities or activities.
The Division in its redrafting of the proposed rule has
eliminated the small business exclusicn and substituted in its
place langquage allowing the Director to waive reguirements if

they are not appropriate to the facility/activity in guestion.

The commentor also guestions what requirements could a small
business be exempted from and how is the exemption obtained.
This comment is no longer valid due to the redrafting ©f the
rule. ; - - , )

Section 5.2 - Outside Material Storage Areas

One ccmmentor stated that industrial establishments should be
allowed flexibkbility in the actions they take to prevent
contamination from outside material storage areas, and
specifically regquest that this issue ke addressed in the
groundwater protection plan rather than a Section in the rule.
DEP? maintains that the evaluation process is necessary and
that flexibility is provided for in the plan. The term runoff
and/or infiltration control system will be defined in the
regulation and will reflect the flexibility suggested by the
commentor. The definition is as follows: Runcff/Infiltration
Control Systems means anvy system which is designed to prevent
contamination of groundwater from anv materials stored in an
outside material storage area, bv either prohibiting
stormwater from contacting the material, or bv intercepting
and properly disposing of stormwater which has beccome
contaminated due to contact with the material.

One commentor suggested changing the words "release
contaminants to" to "contaminate'". The Divisicon agrees and
has used the suggested language in Section 5.3.1. of the
revised rule. . B L

Ancther commentor stated that monitoring wells should not be
required for outside material storage areas unless the agency
can demonstrate "(1) there is an imminent threat of harm to
human health and the envirconment outside of the facility
property boundary; and (2) there are no existing groundwater
monitoring wells onsite that can be used to provide samples
representative of groundwater conditions within the facllity
property boundary." The Division contends that (1) above
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could possibly allow for contamination beth inside and
outside of the preoperty boundary. A regulatory agency has no
way of knowing if compliance with the act is being achieved if
it does not have suitable sampling sites at the facility.
Providing suitable sampling sites has always been the
facility/activities' responsibility. Furthermore the Act
provides for no distincticn in levels of protection inside or
outside of a property boundary, and the burden of proof as to
whether the resource has/is being impacted is on the operator,
not the Divisicon. The Division agrees with two above,
facilities/ activities should be allowed to utilize existing
monitoring points if they can be simultaneously used to
monitor differing activities. The Division believes that
sufficient flexibility is allowed in the following existing
language to allow for _ the use ¢f existing monitoring points.
Placement of groundwater monitoring stations may be necessary
to perform this evaluation.

One commentor guestions why monitoring wells are necessary to
determine the potential of an area to contaminate groundwater.
The Division contends that monitoring stations are necessary
in certain cases to determine necessary geclogical o
information, such as: depth tc groundwater, flow direction,
aguifer compeosition, aguifer guality, etc. However, the
Division concurs with the commentor the wording is potentially
ambiguous, and has made the following medification to Section
5.3.1: "placement of groundwater monitoring stations may be
necessary tc determine if contamination has occurred or is
occurring.

One commentor suggests the addition of a separate Section in
the rule fo outline when installation of monitoring wells is
required. For clarity the Division has added a Section
entitled Monitoring which outlines when moniteoring may be
required in the event the rule dces not specify monitoring.

Cne commentor wants definitions for raw materials.

The Division does not believe it is possible to list ail
things that could be considered as raw materials. The
Division believes tnat this term, taken in the context of this
Section, provides tne necessary flexibility to protect the
resource without the danger of omission and pessible threat to
the rescurce that a standardized 1ist would inherently have.

5.2.2. One commentor suggests that specifications should be
determined and included in the rule. The Divisicn contends
that specifying technological reguirements will stifle

innovative sclutions to pollution prevention and will unfairly
prchibit the application of new technological developments,

Section 5.3 - Loading and Unlcading
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One’ commentor recommends a change in heading to reflect that
the Sectien should only apply to areas that are outside or
lack secondary containment. Another commenter stated that
these provisions should apply only to liguids. _DEP has
changed the language in the Section to read as follows: o
"Loading and unloading stations including but not limited to
drums trucks and railcars that do not have secondary
containment shall have spill prevention control facilities and
procedures..." With respect to the comment that this Section
should only apply to ligquids the Division is wary that an
cutright exclusion for sclids could lead to contamination.

On _the surface, the solid exclusion appears logical, however
when one considers that manv c¢hemicels and pesticides are
transported/loaded/unlcaded in the sc¢lid state it becomes
apparent. that an exclusion for solids is not protective of the
resource.

5.3.2. Cne commentor questions whether or not it is the
intent to have seccndary containment built into the container,
or is detached secondary containment sufficient. The Division
is only concérned that secondary containment is available, and
is not necessarily concerried about whether it is attached or
detached _DEP has changed "shall be designed to" to "shall be

Another commentor suggests that specifications for bulk
containers and product distributicon facilities should be
stated in the rule. The Division contends that specifving
technological requirements will stifle innovative solutions to
polluticn prevention and will unjustly prohibit the
application of new technological developments.

Section 5.4 - Wastewater Impoundments

Cne commentor ¢offered a the following rewcrding of Section
5.4.1.: delete "release contaminanits to" and replace with
"contaminate". The Division concurs with the proposed
reweording, and has made the appropriate change.

5.4.2, One commentor offered modifications to the Subsection,
which would not always reguire a liner. The Division
maintains that i1f the definitions for contaminants and
impoundment are met then the impoundment should be lined, and
that differing types of liners are permitted. Therefore we

One ccmmentor states that liners and menitoring may not be
necessary for impoundments that contain "barely-contaminated
stormwater or makeup cooling water" DEP maintains that if the
definition for contamination is met the impoundment should be
lined for new facilities and that if make up cooling water is
of such guality that existing groundwater guality would not be
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altered as a result of pond leakage then no liner would be
required.

Another commentor reqguested that monitoring wells not be
required unless the agency can demonstrate that there is a
threat tc the environment outside the property boundary and
there are no wells which can ke used to provide groundwater
data within the property boundary.

With regards to reguirements for monitoring wells the Division
offers the same response provided in Section 5.2.

Another commentor suggests that methods other than monitoring
wells should be allowed to establish groundwater guality at
the Division’'s discretion. The Division concurs. If a more
cost effective method can be used to provide reliable data and
samples then that technology should be permitted. However, if
deemed necessary, some permanant method must be in place to
assure compliance. Other preexisting wells may be utilized
{see comment - Sec¢tion 5.2) if they are capable of providing
adeguate samples. The Division will change the wording
"Groundwater monitoring wells” in the Subsection to
"GCroundwater monitoring stations'.

Two commentors guestioned who will determine if there is
potential for contaminaticn and how can contamination be
detected if there are no moniteoring wells. The potential for
contamination will be identified most likely in one of two
ways. A facility or activity should ocutline the need for a
liner in their groundwater protecticn plan, however if this
does not occur the regulatory agency still has the ability to
analvyvze what will be stored in the impoundment and make the
determination if the impoundment should be lined. With
regards to monitoring, 'in most cases wells will be required,
but in certain instances existing wells may be available,
springs may be in close proximity, or the liner could be
constructed in layers which would allow for a leak detection
system to be placed between the liners.

Section 5.5 - Best Management Practices (BMP) Plans

One commentor states that the BMP Subsection is a duplicate of
the Subsection which requires groundwater protection plans.
Another commentor suggested the Section be revised to be
consistent with the BMP Plan requirements of the proposed
rule. One commentor asks what Is the schedule for the BMP and
will they be reviewed and approved. The Divisicn’'s
regorganization cf the Sections of the rule pertaining to BMP's
and GPP's has eliminated this c¢cncern. The two reguirements
were combined, and therefore have the same deadlines. With
regards to the guestion of review and approval, the regqulation
regquires the plans to be available one vear after the
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effective date. However, review of the plan will not occur
until the facilitvy's or activity’'s permit is scheduled for
reissuance or at the Director's request. Approval or denjial
0f the plan will be simultaneous with permit lssuance.

5.5.1. Two ccmmentors stated that BMP plans should not be
required to address surface water unless it was the Division's
intent to reguliate non-point scurce groundwater discharges to
surface water. The Division has removed the surface water
reference from the regulation as it may be beyond the scope of
the proposed regulation.

Another comment received.stated that BMP plans should not be
required to address activities that are conducted inside
buildings. The Division agrees, but only to a limited extent,
Activities conducted indoors may affect groundwater guality
if, for instance, the building has a dirt floor. The entire
GPP subsection has been rewritten and restructured (See

Section 5.11. et seqg. of the new draft)

One commentor states there needs to be a catch-all statement
for areas not specified.

The Divisicn replies that thls statement can be found in
Section 5.11.1. _

5.5.2. One commentor stated that the word "should" is toc
vague._DEP concurs with this comment and has modified the new
Subsection 5.11.6. to remove the potential ambigquity.

One commentor states that the "etc." as used in Subsection
5.5.2. is toc vague. DEP agrees with this comment and has
removed the word "etc." Furthermore, the Division has
expanded the Section teo include the allowance of use of
certain types of wastes if allowed for in existing
regulations.

5.5.3. One commentor stated that the use of the word should is
toc vague. DEP concurs and has substituted the word "shall"
as suggestead.

5.8E.3.a. One ccmmentor stated that the job procedure training
(in protecting groundwater) should be subject to review and
approval. The Division agrees with the c¢oncept, but does not,
at this time, have the necessary personnel to review the
Lraining material and procedures being given tc employees.
Until such time that fhe Division can outline what material
should be given in a training session, we will be forced to
rely on the facilities or activities judgement as to what type
of training is offered. At a later date the Division would
like to be in a position to either provide training or
suitable training material to facilities and activities.
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One commentor proposed changing from quarterly to yearly the
frequency of inspecting the elements of the sites groundwater
protection program. The Division maintains that guarterly
inspections are not unreasonable, and may assist in aveiding a
rather costly cleanup if a problem is not discovered for up to

a year.

5.5.3.¢c. Two commentors stated that "inspected and maintained
reqgularly” should be defined, and suggested that it be not
less than guarterly. The Division maintains that the
guarterly inspections outlined in 5.11.8., the sites )
groundwater protection plan, will include the integrity checks
on the equipment or structures installed to provide
groundwater protection.

5.5.3.¢€. One commentor stated that this Subsection should be
placed in its own Section. The Division concurs and has
placed thisg language in & new Subsection 5.2Z.

Section 5.6 - Groundwater Protection Plans

One commentor believes that Groundwater Protection Plans

should be the heart of the rule. The commentor encourages the
Division to identify and close gaps in coverage versus placing
duplicative burdens on the regulated community. Specifically
the commentor reguests combining the Sections dealing with
BMP's and Groundwater Protection Plans. After a review cof the
rule DEP has determined that the rule would better achieve the
desired results if the Sectlion pertaining t¢c BMP's were to be
included in Practices, and therefore the Division has combined
the BMP and GPP Sections.

Another commentor suggests that the groundwater protection
plans be listed as part of a facilities NPDES permit and
triggered at time of permit renewal. DEP intends to follow
the commentor's suggestion for those facilities who are
reguired to have an NPDES permit. Furthermore the commentor
stated that this should be done after the Division has
promulgated groundwater uses and standards. The Division
cannct address this comment as the Act did not give the
authority to, or recommend that the Division classify
groundwater based upon use, and the authoritv to promulgate
Groundwater Standards was given to the State Water Rescurces
Board.

5.6 Cne commentor stated that the "shall" should be
substituted for the word "should". The Division concurs with
this commentor and has made the appropriate change.

One commentor states that the GPP's appear to only require
existing data and that limited guidance is provided.__ The
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Division agrees .that this Section lacks specificity in beth
areas as addressed by the commentor. However, specificity
will occur when a facility or activity requests or renews a
permit. Detailed review of all pertinent infeormation _
including the GPP must occur before permit issuance. If there
is concern that additicnal information is needed to assure
protection of the resource, the permittee will be notified by

the permitting authority.

One commentor guesticned whether the agency will detail a list
of indicator chemicals that have the potential toc reach
groundwater. In addition, the commentor guesticned whether
contaminants that only affect the aesthetic properties of the
groundwater are to be considered. The Division contends that
Chapter 20, Article 5M sets forth a ncondegradation -
requirement, therefore, any potential source of contamination,
whether aesthetic or not, must be addressed in the GPP.

5.6.1. One commentcr stated that the reference to scil should
be removed as it is beyond the sccocpe of these regulatiocns.

The Division responds by stating the scil reference allows for
an inventory of areas/activities which could cecntaminate soils
and thus have the potential to also ccntaminate groundwater.

In absence of the inventory, detecticn ¢f soil contamination,
which may lead tc groundwater contamination may be overlooked,
thus resulting in contamination cf the groundwater.

Another commentor requested the term "cperations" be defined.
The Division believes that all cperations that have the
potential to impact groundwater guality must be addressed in
the GPP. It is not limited to those specific operationsg
detailed in the regulation. If the process/manufacturing
procedure is such that a failure or error could lead to the
contamination of groundwatér, then it should be addressed in
the plan. & rigid definiticn of "operations'", considering the
vast variability of the facilities and activities addressed by
this regulation, has the potential to create weaknesses in
regulatory coverage, therefore the Division refrains from
defining the term.

5.6.3. O©One commentor suggested that 5.6.3. be deleted, as it
assumes cne can foresee what new cperations will need to be
protective of groundwater. The Division contends that this
Section provides for a step in the planning process, for any
new opeération, that will insure proper groundwater protection,
in design, construction and operation. This Subsection merely
reguires progressive groundwater protection planning prior to
construction, which the Division bellieves necessary.

5.6.5. 0One commentor stated that any information gathered
should be provided in a format that will be acceptable by
DEP's database. Currentlv the data management system reguired
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by the Act is not operational, and therefore the format for
data transfer cannot be specified in regulaticn. Heowever the
Division agrees with the concept and has added the following
Subsecticon: 5.9.6. Data Management - The director may at his
discretion require submittal of any or all groundwater
monitoring data collected in asseciation with a requlated
activity, and mav further specifyv an electronic format In
which the data is to be submitted.

One commentor stated it is almost impossible to be sure that
all available information has been addressed. The Division
agrees with the commentor's thought, but believes this is the
best wording possible to express the Division's intent.

Section 5.7 - Implementation Schedule

One commentor offered new language for Subsection 5.7, which
pertains to implementation of the GPP. The Division utilized
the suggested language, with minor modificatien, in its

" reworking of this Section. Secticon 5.12. in the new draft
better details when the GPP's are to be complileted, and allows
for a more cobjective determination to be made as to whether or
net compliance with the Secticon is being achieved.

One commentor recommended that GPP's for new facilities be
addressed in Subsection 8.4. The Divisions combining of
reguirements for all facilities/activities intoc one Section cof
the rule has eliminated the need to address GPP's for new
facilities in a separate Section.

One commentor regquests that the Division clarify that the
design standards in the proposed rule are meant to be part of
an implementation schedule administered through the
greoundwater certification process., Four commentors stated
that there shculd be regquirements for review and approval of
the plans. DEP concurs with both proposals and has added. the
following language to the rule:

5.12.5. Effect of Groundwater Certification for facilities or
activities with permits.

5.12.53.a. GPP's for those facilities or activities who are
required to obtain a permit will be administered through the
appropriate permitting program. Groundwater Certification
will be incorpecrated into the issuance ¢f the permit, only if
all pertinent reguirements of the act and rules promulgated
thereunder have been met. If a compliance schedule is
determined necessary tc meet the requirements of the Act the
schedule shall be addressed in the facility/activities
permit. (A definition of permit will be added teo the rule)
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5.7.6. Groundwater Certification for facilities or activities
not reguired to obtain a permit - reserved.

Section 5.8 - Impoundment Closure Regquirements

One commentor suggests moving the closure Subsection into the
Section pertaining to design standards for impoundments.
5.8.1. Alsc three commentors stated that the proposed rule
does not allow for beneficial use of sludges and suggests
adding the words "or reused'" intc the Section. A
restructuring cf the proposed rule has moved the impoundment
closure Section into the Practices Section of the rule. The
DEP agrees that in some situations a beneficial reuse of the
sludge could be allowed for. Therefore the DEP has changed
the last sentence of 5.6.1. to read as follows: "All solids
and sludges snall be properly disposed by in place closure if
approved by the director, or removed to a landfill, or
incinerated unless a beneficial reuse is allowed in existing
requlations. o

5.8.2. Three commentors wonder who will determine what is
innocuous, and by what methocds. First, as explained in item 3
of III. SPECIFIC COMMENTS, the Director will determine what is
innocuous. The determination as to what constitutes innocuous
must be made based upon site specific conditions. Factors
such as geolcgy, soil tvpe, stored material compounds, pH, etc
must be considered before a determinaticn cculd be made.
Allowing this determination to be made by the Director
provices sufficient flexibility to effectively reguliate the
wide variety of impoundments.

5.8.3. One commentor requested that the Secticn be changed to
achieve consistency with 47-58-6.3.4. The Division's
redrafting of the rule has eliminated the distinction between
industrial facilities and electric power facilities, thereby
achieving the commentor’'s desired consistency.

Another.commentor suggested adding the words "covered, or" ©o o
allow the flexibility to use materials other than traditional
caps when the situation is appropriate. Another ccmmenter
wanted the type of cap specified. The Division believes that
through the adoption of language giving the Director
discretion in reguiring a cap and specifying its construction
the flexibility requested bv the first commentor and the
dafinition requested bv the second has been addressed.

Ancother commentor gquestions what will occur if impoundments
are not filled in and suggested that the word "should" should
be replaced by "must".

The Division respcnds that the authority granted under 20-5M
provides for a wide variety of responses, including
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administrative orders, administrative penalties, civil actions
and criminal acticns. The Division will replace 'should" with
"must" to aveid anv possible ceonfusion.

5.8.4. One commentor stated that statistical methoeds should
be used to determine if contamination has occurred and that a
maximum of four sampling events over the period of a year is
sufficient to determine if contaminaticn has occurred over a
year. The first issue raised will be addressed at a later
date when the reserved Section 9.3. is promulgated. With
respect to onlv four sampling events per year the Division
believes that it may be necessary, based on sampling proklems,
or sampie loss, or inconclusive results to rsguire more than
four sampling events per vear, and therefore will not limit
sampling to four events per year.

5.8.4. One commentor desired clarification cf when "adequate
remedial acticn” was achieved. The Division will utilize
standards promulgated bv the Water Rescurces Board for maximum
Contaminant levels wnenever possible. In cases where the
background level is higher than the MCL, the background level
will be the cut-off pcint for remediation. The Division
understands that in scome cases an asymptotic limit will be
reached before tne contaminaticon can be brought to, or below,
the target level, and in such situations would not require
further remediation with that technology. The site specific
regquirements will be detailed in the order forxr remedial action
issued by the permitting authority.

One commentor guestioned how the regulaticons apply te existing
impoundments. .. The Division states this will be addressed in
the GPP prepared by the facility/activity, as the GPP is to
address all potential sources of groundwater contamination.

5.8.5. Commentors stated that the words '"current problem” and
"impermeable" are too vague. DEP agreaes that "current 7
precblem"” is a bit vague and has changed the Section te read as
follows: "5.5.4. Prior to closing an impoundment which has
been found to be contaminating groundwater, a plan which
includes, but is.not limited to, details of capping. filling,
grading, and runoff control must be submitted to the Director
for approva.. Additionally comment was received recommending
that innocuous be defined tc include all low toxicity,
nonhazardous wastes, including wastewaters. The Division
addresses this comment in Section 1.1 of the responsivensss

sumnmmary.

Section 5.9 - Site Selection Criteria

Five commentors recommended a rewording change to eliminate
the prohibition of facility siting in areas cf shallow
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groundwater or karst. Two commentors also stated that siting
should also include facteors such as highways and dwellings,
and other factors as found in the states Solid Waste
Management Regulations. DEP concurs and has made the
follewing change: "Facilities or activities, must determine if
they are planning to lccate or expand into areas of karst,
wetlands, fault({s), subsidence, or delineated wellhead
protection areas, as determined bv the bureau of public
health. TIf areas of karst, wetlands, fault(s), subsidence,
delineated wellhead protection areas, or other areas
determined by the Director to be vulnerable bas=ed on geologic
or hydrcgeolgic information are determined to exisft then the
facility or activity design must address the issues arising
from locating in the area(s) of a potentially more vulnerable
groundwater resource.!" The Division's intent with this
Section is based on protecting vulnerable groundwater. The
presence of highways, or dwellings does not necessarily
constitute a more vulnerable resource, and therefore was not
included in the paragraph revision.

One commentor suggests that a definitien for "shallow

groundwater" is needed. _The Division has eliminated the use
0f the term "shallow groundwater" and therefore a definition
is not reguired. B _ -

One commentor suggested that the Division should construct a
map which depicts areas of vulnerable groundwater so that
informed decisions by the agency and individual can be made.
The Division appreciates this suggestion, and weould like to
complete such a project when our Geographic Information System
becomes operatlonal.

Section 5.10 - Pipelines and Pumps

Note: Sections 5.10.1, 5.10.3, and 5.10.4. were moved into
the general practices Section due to rule reorganization.

5.10.1. One commentcr reguests that pipelines such as those
conveying natural gas, wastewater, or contaminated stormwater
should be given exemptions from the preferentially installed
abcve ground statement. DEP maintains that through the
careful selection and use of the word "preferentiallv',
certain pipelines may go below ground if a justification can
be presented which would support the need. Furthermore, thase
pirelines conveying wastewater in many cases should be above
ground, depending upon the tvpe of wastewater conveyed.

5.10.2 Extensive comment was received detailing the numercus
shortcomings of this Section as written. Issues raised

inciude: (1) does this alsc apply to existing pipelines, or
pirelines that are being repaired; (2) secondary containment
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and leak detection is unduly burdensome; (3) what constitutes - .
leak detection and secondary containment; (4) what types of o
pipeline contents are subject to the regulations; {5) should

corrosion protection be mandated. The Divisicon agrees with

the commentors in that this Secticn raises many difficult

guestions. Comment was received suggesting the Division may

be better able to address pipeline regulation by allowing the
facilities/activities to address these questions in their GPP.

The Divisicn has placed increased emphasigs on the GPP and has

mostly eliminated the inflexible protection requirements in

favor of the develcpment cf site specific seluticns in the

GPP. : i

5.10.3. ©One commentor requested making use of the term
"potential to contaminate" to make the Section more consistent
with the Act. The Division concurs with this suggestion and
the modified Secticn reads as follows: '"Ditches shall not be
installed as primarv ccnvevances for materials which have the
potential to ccontaminate groundwater, unless provided with
appropriate liners."”

Another commentor stated that unlined ditches should allew for
the conveyance of inert and innocuous wastewater(s). '
The Division maintains that the Section is worded such that if
the definition for potential to contaminate is meif, liners

sheould be, and therefore are, regquired.

5.10.4 One commentor requests that the Section concerning
pumps and ancillery equipment should recognize that some
cooling water pumps leak around the seals by design. DEP
acknowledges this issue, but argques that the spilled material
should at a minimum be contained. The new Section 5.7.3.
addresses this concern.

Section 5.11 - Sumps and Tanks i

Note: Sections 5.11.2, 5.11.3, and 5.11.4. were moved into
the general practices Section due to rule reorganization.

5.11.1 Extensive comment was received detailing the numerous
shortcomings of this Section as written. Issues ralsed

include: (1) what constitutes leak detection for tanks above
ground; (2) secondary containment and leak detection is unduly
burdensome; (3) are small tanks reguired tc conform to these

regulations , and if not, what is the cutoff pecint; (4) what
types of tank contents are subject to the regulations; (5) a
manual inspection program should be allowed.

The Division agrees with the commentors in that this Section
raises many difficult questicns. Comment was received
suggesting the Division may be better able to address sump and
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tank regulation by allowing the facilities/activities to
address these guestions within their GPP. The Division's new
reguirements dlace increased respconsibility on the facility to
determine appropriate methods for ensuring containment is
achieved. The Division may reguire another type of
containment if if believes groundwater protection will not be
achieved. L

One commentor stated that the Section duplicates existing
regulations (i.e. underground storage tank regulations), and
that requiring both secondary containment and a leak detection
system is unduly burdensome. ’ -

DEP agrees that for tanks requlated under the UST program
thogse rules should apply , and the rule has been changed
accordingly. For those tanks not covered under the UST
program the Division believes that sumps and tanks should have
adegquate safeguards to prevent groundwater contamination.
These safegquards may be in the form of secondary containment,
leak detection systems, or any acceptable alternative method.

£.11.2. Cne commentor reguested that consideration for space
limitations be included as just cause for sumps and tanks to
be installed underground. And another commentor felt that
approval by the chief should .be included. A third commentoer
gquestions who decides what constitutes an overriding safety,
legal, security, or fire protection issue.

The Director would have autherity tec allow tanks tc go above
greund due to _space limitations, but only in rare instances
via the new Section 47-58-12. Generally existing regulations
will dictate whether or not a tank should go underground, but
in their absence this decision would be made by the Director.

5.11.3 One commentor stated that guarterly inspection of
sumps 1s excessive and should not be reguired,.

DEP maintains that guarterly inspecticn of sumps and tanks is
necessary as it wouid prevent a containment failure from going
undetected for any appreciable lsngth of time,

Section 5.12 - Diking and Spill Containment

Note: Subsection 5.12.3 was moved into the general. practices
Section due to rule reorganization.

Two commentors stated that secondary containment is not needed
for all tanks based upon tank size or contents, and one of
these commentors suggested that secondary containment should
be required only after an analysis of the risk of tank failure
is ccmpleted. _Furthermore two commenteors stated that since
impermeability may be technically impossible tc achieve, that
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containment should be only be reguired to withstand a 72 hour
containment period. .. S R

DEP begins by stating that regardless of tank size certain
relaases have the potential to impact groundwater and that
threat should be eliminated through the use cof appropriate
spill preventicon/detection/containment contropls. The reguest
to only provide prevention/detection/containment controls
after an analysis of the risk of tank failure also is flawed.
An analvsis today can indicate the tank is structurally sound,
only to find a failure at a later date. If a tank contains
substances that have the potential to impact- -grcundwater
quality it sheould have appropriate safeguards installed. The
Division believes that by allowing facilities/activities to
address these concerns on a case by case basis in their GPP,
as stated in the new Subsection 5.11.2.g. of this revised
rule, groundwater protection will be successfully achieved.
Therefore, the Division has deleted Subsections 5.12.1 and
5.12.2.

5.12.2. ©One commentor suggested that the language
"appropriate to" should be changed to "commensurate with".
Deletion of this Subsecticn for reascns stated in the response
£o 5.12.1, eliminates the need for a response tce this comment.

5.12.3. One commentor stated that this Subsecticon is toco vague
to enforce. The Division believes that if a release from a
drum occurs and the spill is not contained, enforcement will
be achievable, as they will have violated this Subsecticn
which clearly states that spills must be contained. Also the
Division has added the words "containing materials that have
the potential to contaminate groundwater" after the word
"drums" so that containment measures are not required for
those drums whose contents do not pose a threat to groundwater

gquality. )

Section 6 - Facilities That Generate Electric Power

Three commentors stated that the reguirements for electric
power generators should be the same as those for industrial
establishments and this Secticon should only address those
issues that differ.

The Division's redrafting of the proposed rule has eliminated
the separate section for facilitiegs that generate electric
power. Only minor differences existed betwegen the two
sections in the original rule. The redraft has broadened the
industrial facility secticn to take into acccunt those minpor
differences but still allows for reasonable reculation of
electric power facilities.

One commentor provided similar comment to Section 6 as was
cffered for Section 5. As these Sections are very similar and
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ne additional issues were raised the Division offers the
responses provided to Section 5 comments.

6.1l.1.a. One commentor guestions why monitoring wells are
necessary to determine the potential of an area to contaminate
groundwater. Although this Section was eliminated a similarxr
comment wasg addressed, in Section 5.2 Qutside Material Storage
Areas, in this document.

6.1.1.b. One commentor suggested changing the word "prevent”
to "minimized to the extent technically and econcmically
practicable” The Division believes that the use of the word
prevent expresses the intent of the Act more closelv.
Protecting the resource at existing guality is the underlving
purpose of the Act, and stating in regulation that new areas
shall not impact groundwater gqualitvy is nect unreasonable.
Minimized to the extent technically and economically
practicable allows for the argument to be made that facilities
or activities could be constructed without the use of best
available technology on the basis of cost alone. If a
facility cannot be constructed in such a manner so as to
achieve compliance with the Act then a deviation or variance
must be obtained. Although this Secticon has been eliminated,
the comments and response equallv apply fto Section 5.3.2. of
the redrafted rule. .. _

6.1.1.b. "One commentor stated that runoff and/or infiltraticn
control systems should be in the minimum design Section as
opposaed to being done "if necessary". Due to the wide variety,
composition and location of outside material storage areas, it
may not be necessary to reguire control svstems ¢n each and
every outside materjial. storage area, thus it will not be
included in the "minimum design" Secticon. 7This comment and
response now applies to Section 5.3.1. o0f the redrafted rule.

6.1.2.2a One commentor guestions whether or not this
Subsectlon applies to coal combustion by-product impoundments.
This Subsection applies to any wastewater impoundment,
including those which centain coal combustion by product
impoundments . This comment and response now applles to
Section 5.5. S

The commentor alsc guestions which rule applies, 47 CSR 58 or
47 CSR 38. The Division has addressed this issue in the
response found in D. Section 4, the Director shall determine
which rule or Sections thereof best fulfills the intent of the
Act. The intent of 47 CSR 58 6.1.2.a. was to reevaluate
existing impoundments, to determine if the potential for
contamination exists, not to override the requirements of 47
CSR 38. If potential is found to exist the design
deficiencies must be addressed. _ _
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One commentor stated that e achieve consistency either the
monitoring reference in this Section should ke deleted or
added to Subsecticn 5.2.2. The Division's combining of
Sections 5 and 6 has resulted in the consistency desired by
the commentor.

6.1.2.b One commentor reguested the Division remove the words
"if necessary" thereby reguiring all impoundments tc be lined.
The Division believes that other methods of preventing
contamination of groundwater by impoundments may be available
or advisable for certain contaminants. Therefore an
inflexible regquirement for lining impoundments could be
counter productive both technologically and economically. The
Division believes that the section as revised offers the
flexibility needed to regulate the vast number of impoundments
in the state without being prohibitively burdensome. 1In
addition the definition of impoundment has been changed to
eliminate those impoundments that contain substances that do
not have the potential to impact groundwater. The redraft of
this rule has eliminated this section, however the comment and
response is applicable to Section 5.5.2.

6.2.1. One commentor reguested that "should" should be
replaced by "shall". This comment and response is now
applicable to 5.11 of the redrafted rule. The Division has
made the appreopriate change, as it is the intent ¢of the Act
for all facilities or activities to have a Groundwater
Protection Plan.

6.2.1.a. One commentor stated that "impact negatively" shculd
be changed to "contaminate'" or "pollute".

This section has been deleted from the redrafted rule, but the
comment and response still applies to revised Section 5.11.1.
The Divigion recognizes the distinction made bv the commentor,
and has adopted the uses of the word contaminate. The revised
rule reads as follows: "5.11.1  An inventory of all _
operaticons that mav reascnably be expected to contaminate the
grcundwater resources with an indication of the potential for
gseil and groundwater contamination from those operations.”

6.2.1.e. One commentor stated that any information gathered
should be provided in a format that will be acceptable by
DEFP's database. Currently the data management system required
by the Act 1s not operational, and therefore the format for
data transfer cannot be specified in the current regulation.
Although this particular section was deleted, the Division
agrees with the concept and has added language to thig effect
in section 5.9.6 of the redrafted rule,

One commentor reguested that electric power facilities be
subject to the same BMP requirements as industrial facilities,
specifically 5.5.3.a. through 5.5.3.e. The Division agrees
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with this concept and via its combining of Sections 5 and 6
has achieved the commentor's desired consistency.

6.2.3. (a) - (d) One commentor believes that after rule
promulgation a 90 day lead time period should be provided for.
This would allcw facilities or activities necessary time to
create a scope of work, issue contracts, etc. Two other
commentors (baker & degen) wanted clarification as to who will
review/approve the plans, and when are they due. The Division
has redrafted the rule to allow one year after the effective
date of the regqulations before the plan is to be completed and
implemented. Section 5.12. of the redrafted rule now )
specifies that the plans are to be implemented within one year
and furthermore will be reviewed at the permit issuance/
renewal process, cor at .any cther time the director deems
necessary. '

6.3.2. One commentor stated that the "should " should be
changed to "shall". The Division concurs and has made the
requested change in Section 5.6.1l. of the redrafted rule..

6.3.3 Two commentors wonder who will determine what is
inneocuous, and by what methods. First as explained in
specific comments _#3 the Director will . determine what is
innocucus. The Determinakicn as to what constitutes innocuocus
must be made based upon site specific conditions. Factors
sSuch as geology, soil type, stored material compounds, pH, etc
must be considered before a determination could be made.
Allowing this determination to be made by the Director ,
provides sufficient flexibility to effectively regulate the
wide wvariety of impoundments. This comment and response
applies to Section 5.6.2. in the redrafted rule,

6.3.4. One commentor stated that the language from 5.8.3.
should be used. The Division believes that, due to _the wide
variety and composition of impoundments, the Director should
have some discretion in determining how impoundments are
closed. The redrafted Section 5.6. reflects this flexibility,
but also regquires a plan to be submitted to, and approved by,

the Director..

6.3.6. One commentor pointed out that "impermeable' may be
impossible to achieve. The Division concurs that, as written,
strict compliance is difficult/impossible to achieve, )
Therefore a change was made Lo reguire. a plan for closure
which includes proposed cap design be submitted to, and
approved by, the director. This comment and response now
applies to Section 5.6.4.

6.4 One commentor reguested that the term "shallow"
groundwater zones be defined, while another commentor wanted
prohibitions against siting in karst areas and rules for

Page 26




Title 47, Series 58
Responsivenes =3 Summary

siting near wells, mines, etc. The Division has eliminated
this Section but addresses the same comment In it's response
to Section 5.9.

Section 6.5 - Pipelines

6.5.2. Extensive ccmment was received detailing the numerous
shortcomings of this Section as written. Issues raised
include: (1) does this alsc apply to existing pipelines, or
pipelines that are being repaired; (2) secondary containment
and leak detection is unduly burdensome; (3) what types of
pipeline contents are subject to the regulations. The ]
Divigion has eliminated this section but offérs it's response
in Section 5.10 of the responsiveness summary.

Secticon 6.6 - Sumps and Tanks

6.6.1. Extensive comment was received detailing the numerous
gshortcomings of this Section as written. Issues raised
include: (1) secondary containment and leak detection is
unduly burdensome; (2) are small tanks required to conform to
these regulations , and if not, what is the cuteff point; (3)
what types of tank contents are subject to the regulations;
{4) True impermeability cannot be achieved for an indefinite
period; (5) leak detection should ke required on remote sites;
{6) an inspection timetable for sumps 1s needed.

The Division agrees with the commentors in that this Section
raises many difficult guestions. Comment was received
suggesting the Division may be better able to address sumps
and tanks requlation by allowing the facilities/activities to
gddress these guestions in thelr GPP. Therefore the Division
modified the rule by eliminating section 6.6 and the Division
offers the same response as is provided in the response o

Section 5.10.

6.6.2. One commentor suggests this Section be deleted as
compliance with the Underground Storage Tank regulations is
already reguired, while another commentor wanted it stated
that all UST tanks meet all UST reguirements applicable to
grocundwater protection. DEP concurs with the former o
commentor, that this Section i1s not required and has deleted
it. Compliance with the Underground Storage Tank Act is
mandated within the Act and restating this is unnecessary.

6.7.1. One commentor suggested that this Section which
requires electric power generators to comply with the
remediation requirements be deleted as no other facilities are
specifically referenced. DEP concurs with this suggestion and

Page 27




Title 47, Series 58
Responsiveness Summary

has removed 6.7.1. from the proposed regulaticn. However, the
Divigion wishes to emphasize that Section 9 of the redrafted
proposed rule still applies.

Sections 8, 9 and 10 - Criteria For Various Facilities

Cne commentor proposes changing the definition of industrial
establishment to include those facilities who could be covered
under Secticons 8, 9, and 10. The Division concurs with the
commentor, and has combined Sections.5, 6, 8, 9, and 10.
Furthermcre, the division modified the definition of
industrial establishment to allow any faC1llty to posszbly
meet the definition.

Cne commentor believes that before rules concerning new
facilities/activities are promulgated, groundwater should
first be classified based upon use, and that practices shculd
only be applicable . in areas identified as having usable
groundwater. Division respdnse in General Comments Section

aprlies, ,

One commentor suggests that the decision to require ,
greundwater monitoring wells or conduct remediation should be
done with risk assessment technigues on a case by case basis.
The Division responds that the practices in this Section did
not mandate remediation. Furthermore, the Division maintains
that the phrase in Subsection 5.9.2. of the redrafted does not
mandate the drilling of groundwater monitoring wells, and is
equivalent to determining the need for monitoring stations on
a _case by case basis.. Chapter 20-5M-1 et seg. doces not _base
the decision to remediate con the result cof risk assessment
technigues, as it has a non-degradatiocon policy, which doas
permit contamination based on low risk. This comment and its
response is appllcable £ 0 Sectlons 5.9 and 9 in the redrafted
rule.

8.1. One commenteor stated that existing wells should Dbe
allowed for monitoring if possible. Although this Section was
deleted, and replaced by Section 5.9 in the redrafted rule,
The Division agrees that existing wells should be utilized
wherever possible, as duplicate borings may only serve to
increase the potentlal for groundwater contamination.

One commentor asks what mechanism is available tc reguest
sampling before a facility is put into operation. The
redrafted rule reguires a new facility tc complete a GPP prior .
to _construction, and this GPP must be submitted for approval
along with the permit application. IZ£ the Direcfor believes

monitoring is necessary prior to operation then he mav reguire
it through a revision tc the GPP.
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8.1.2. One commentcr stated that if an impoundment may impact
groundwater guality then the type of liner should be
specified, or a least a minimum design standard provided. The
Division maintains that flexibility, in impoundment liner
design and specifications, is necessary to effectively
regulate the universe of impoundment types. This comment and
its response now applies to Section 5.5. and 5.6.

8.1.3. Two commentors stated that as drafted this Section is
overly broad and can allow for secondary centalinment on
automobile gas tanks and small pole mounted transformers, and
any tank regardless of size.. -

This Section has been deleted, and care was taken to eliminate
this possible interpretation in appropriate Sectlons of the
redrafted rule.

Another commenteor requests the definition of naturally
occurring substance be changed. This comment has bkeen
responded to in 2. Response to definitions proposed by
commentors.

8.1.4. One commentor stated that a facility should be exempt
from this Subsection unless the Director determines otherwise.
Although this Section was deleted, the issue is still
addressed in Section 5.3 of the redrafted rule. The new
language onlv requires material storage areas that have the
potential to impact groundwater to have appropriate controls.

8.2. One commentor state that pipelines conveying innocuous
substances should be exempt from leak detection and secondary
containment requirements, and that pipelines excluded from
regulation under 40 CFR Part 280 should be exempt. The
Division acknowledges the fact that pipelines which do not
have the potential to impact groundwater guality should not be
subject to leak detection and secondary containment. The
redrafting of the proposed rule states that onlv pipelines
conveving materials which have the potential t¢ contaminate
groundwater... are required to have appropriate contrcels.

This comment and its response applies to Section 5.7. in the
redrafted rule. . , ‘

8.3 One commentor stated that reguirements for Underground
Storage Tank regulated sumps and tanks should be no more
stringent than federal reguirements. In response to this
comment the Division offers that ‘if a sump or tank has the
potential to contaminate groundwater, then it should have
appropriate containment. The Division has modified the
language to more clearly express this intent. Section 5.8. in
the redrafted rule states that containment should be
appropriate to the type of tank and its contents. If in fact
this reguirement is more stringent than federal requirements,

Page 29




Title 47, Series 58
Responsiveness Summary

nothing precludes the State from having a more stringent
regulation.

8.3.1__ ©One commentor.states the amount of secondary

containment must be spegified. The Divislion believes that N
since the amount of secondary containment should be dependent
on tank size, amount and type of material routinely stored in

a tank, etg¢. that it would be inappropriate to attempt to
specify a contalinment capacity for all tanks. This comment

and its response applles to Section 5.8. in the redrafted

rule. :

9.1 One commentor states that notification should only be
required if it is likely to have a negative impact on a
useable groundwater source. Another commentor guestions what
is required by continued verification. This Secticon has been

deleted in the redrafted rule, and has no close counterpart.

8.2 Cne commentor stated that where groundwater is not
useable, a facility should be permitted toc continue operations
if it can show its operations are not contributing to further
degradation ¢f groundwater. The Division emphasizes that the
Act mandates that where human induced contamination is . present
in the groundwater, no further contamination is allowed, and
every reasonable effort shall be made to identifvy, remove or
mitigate the source of such contamination, and to strive where
practical to reduce the level of contamination over time to
support drinking water use. This ccmment and its response
applies to Section 5.1. in the redrafted rule.

10.1.5. One ccmmentor stated that the regulation should
detail where a Wellhead Protection Area Delineation can be
found. The Division copncurs with the comment and has added to
the Subsection that Wellhead Protection Area delineations can
be obtained from the West Virginia Bureau of Public Health.
This comment and its response applies to Secticon 5.10. in the
redrafted rule. _ -

11.2 O©One commentor guestions who will determine what is
innocucus, and by what methods. One commentor stated that the
term innocuocus should be defined to include all low toxicity,
ncnhazardous wastes, including wastewaters. First, as
explained in specific comments #3, the Director will determine
what is innocucus. Tﬁé_aéférminatlon as to what constitutes
innocuous must be made based upon site specific conditions,
Factors such as geology, soll type, stored material compounds,
pH, etc must be considered before a determination coculd be
macde. Allowing this determination to be made by the Director
provides sufficient flexibility to effectively regulate the
wide variety of impoundments, and eliminates the need for a
specific definition. This comment and its response applies to
Section 5.6. in the redrafted rule.
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11.4. One commentor stated that statistical methods should be
used to determine if contamination has occurred and that a
maximum of four sampling evénts over the period of a vear is
sufficient to determine if contamination has occurred. Section
11.4 of the proposed rule has been deleted, its closest
counterpart in the redrafted rule is found within the
definition of contamination, and in Section 9. The Division
believes the most appropriate place to address the issue of
statistical methods for determining if contamination has
occurred is in the reserved Section 9.3, -~ remediation
guidelines. With respect te cnly four sampling events per
vear the Division believes that it may be necessary, based on
sampling problems, or sample loss, or inconclusive results to
reguire more than four sampling events per vear, and therefore
will not limit sampling to four events per vyeax.

Section 12 - Prohibitions

Cne commentor stated that this Section is problematic and that
its application to industrial establishments is unclear.
Furthermore the commentor guestions whether or not this
Section was intended to apply to facilities/activities
regulated by the Division's Office of 0il & Gas. Section 12
in the proposed rule has been changed to Section 8 in the
redrafted rule. DEP responds by stating that this rule only
applies tc those facilitlies or activities which are regulated
by the Division's QOffic¢e of Waste Management or Water
Rescurces. The intent of this Section was to have a mechanism
to stop a person from deliberately disposing of, for example,
solvents, out the back door. This Section could apply to an
industrial establishment or it could apply to an individual
homeowner as the Division is the greoundwater regulatcry agency
for unassigned facilitieg or activities., With regards to the
guestion of whether or not this Section can be enforced by the
OQfifice of 01l and Gas the answer is no, this rule does not
apply, its effect is only for those facilities that are
regulated by the Division's Cffice of Waste Management or
Water Resources, Or are unregulated.

One commentor requested that the "/or"” be deleted. The
Division believes the "/or" dcoces not allow a facility to
unlawfully dispose of materlals merely because they have a
valid permit. The Act would prevent the issuance of a permit
which would allow this type of dispecsal. The /or is necessary

as not every activity regulated by this rule will have a
permit.

Section 13 - Remediation

One commentor believes the DEP lacks authority to order a
replacement of a water source as a mitigation effort. DEP
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believes the necessary statutorv authority to order the
replacement of a groundwater source is provided for in Chapter
20, Article 3M, Sections 10 (f) and 13 (b). This comment and
its response applies to Section 9.2. Iin the redrafted rule.

13.1. Ohe commentor states that the Divisicn has the "duty',
not just the "authority" to order. remedial action.

The Division agrees that we have the "duty'" to order
remediation where appropriate, but believes. a restating of
language in the Act is unnecessary for this issue. This
comment and its response applies fto Section 8.1. in the
redrafted rule.

13.1.1. One commentor stated that the word "possible" was
more appropriate than "practical". The Division agrees that
this Subsection allows room for argumenti as to what is
practical. However, since groundwater remediation is both
extremely costly, and riot always effective, the Division
believes that the use of the word "possible” would mandate the
use of uncertain permanent solutions, when in fact a temporary
solution mav be more appropriate when cone considers the
continuing evolution of groundwater remediation technology.
This comment and its response applies to Section §.1.1. in the
redrafted rule.

132.1.2. Cne commentcr stated that remediation should not rely
"at all" on dilution and dispersion, and suggested mcdified
language. -The Division respconds by stating in certain cases
it is not possible to clean up 100% of ceontamination. The
phyvsical and chemical properties of the contaminants, and
their interaction with the aguifer are complex, therefore
dilution and dispersion may be the cnly acceptable treatment
available for selected constituents or when the point of
diminishing returns has been achieved in the remediation
project. It is the Division's intent to not primarily rely on
dilution or dispersion if proven cleanup technoclogies exist.
The Division believes the Section as written acknowledges that
cleanup efforts are rarely 100% effective, and will leave the
Subsection as written. o

This comment and its response applies to Section 8.1.2. in the
redrafted rule. ]

One commentor stated that it "doesn't take much to justify
something as economically unfeasible™ _The Division agrees
that the term "economically feasible" could be interpreted in
numerous wavs, and therefore has added the words '",as
determined by the Director.” to the end of this Subsection.
This comment and its response applles to Section 9.1.2. in the
redrafted rule. L
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13.2 One commentor stated that in certain situations the
Director should be required to order mitigation. The Division
maintains the reguirement for mitigation must be considered on
a case by case basis. It would be unfeasible to attempt %o
list every possible scenario that mey Inveolve mitigation.
Mitigation will be reguired when the Director believes it to
be appropriate, only after the circumstances are taken into
consideration. This comment and its response applies to
Secticn 9. in the redrafited rule.

13.2. One commentor stated that the "may" should be changed to
"shall". This Section has been deleted from the redrafted
rule, but language was added in Secticon §.2. to allow the
Director to require compensation for loss of beneficial use of
groundwater when he deems it necessarvy or appropriate.

One commentor stated that groundwater monitoring requirements
should not be required until groundwater has been classified
by use, and furthermore that remediation should only be for
those constituents which were historically or currently used.
The Division responds to the first issue in I., the General
Comments Section. The second issue is not currently addressed
in this rule but will be considered when the reserved
Subsection 9.3. of the revised rule is promulgated.

NR#7226/4758LST
12/10/92
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Circumstances Resulting in this Filing

47 C.S.R. 58
Groundwater Protection Regulations
Legislative Rule

This 1s a new rule that implements the provisions of §20-5M-5(d). This rule provides for
a series of practices which are to be followed by any person who owns or operates
facilities or conducts activities subject to the provisions of §20-5M-1 et seq..




GROUNDWATER PUBLIC HEARING
July 27, 1992

Intreduction: "Goeod evening ladies and gentlemen. I believe it's a
little after five and time to get our public hearing, concerning
proposed legislature establishing procedures for the cerxtification of
monitor well drillers, underway. Gentlemen, are we ready to begin?

"The Department o¢of Environmental Protection (DEP) has filed with
the BSecretary of State's office proposed regulatiocns defining the
procedures for the certification of monitor well drillers. The filing
initiates the reguired public comment period and it is the first step
in seeking legislative approval of the rules.The new regulations are
designed %o ensure monitor wells are properly drilled, constructed,
altered and/or abandoned.

"Monitor wells provide data used to determine if grocund water
contamination has occurred and monitor progress of site-specific
mediation @fforts. The proposed rules have been developed as a result
of the Implementation of the Groundwater Protection Act, which
provides for the protection of public health and ground water
aguifers. ’ . : -

"We are here this evening toc take statements concerning the
proposed regulations. We will entertain public comment until tomorrow
at 4 p.m., July 28. The reason for the short comment period in this
case is we need time to prepare a presentation for the legislative
rule-making committee and hopefully get the proposed regulations
introduced into the legislature ccme January.

"At this time, we'd like to invite anycne who chocses to make
statements to come to the podium and deliver them. I see here,
through the sign-up sheet, Mr. David Yassey has comments concerning
these proposed regulations. Mr. Ben Greene has also indicated he
would like tc speak. Mr. Greene, would yocu come forward at this
Lime?"

Ben Greene: "For the record, my name is Ben Greene. I'm representing
the West Virginia Mining and Reclamation Association and the WV Coal
Asscciation. Together, we compromise more than 400 companies. We
make up more than 90% of the coal production and some other mineral
production around the state.

"The purpose is to.express our comments, observations and views
ocn Title 47, Rule 5% that has been proposed for monitoring well
drilling certification. It is ironic, when you review the rules, in
ocur judgement, that we see the Department of Health (DHHR) proposing a




monitoring well certification program when we have not seen any septic
tank or cother known ground water influences that are more important,
in our judgement, than the certificaticon program.

"Though I question whether a $225 fee is of eccnemic significance
in terms of the individual, when you compare that to the more than $20
million that has been estimated in the insecticide, pesticide and
fertilizer regulations that public comment has already been taken on,
to the 1lndividual it does become very significant.

"For the c¢oal industry this raises several gquestions. The
authority for issuing seems to <come from 5M5b where the woxd
'menitoring' deces appear. It does not appear beycend that that I can
find in this statute. It does seem to question maybe the length and
breadth of the requlation is a little bit of overkill.

"As you begin the review of these regulations, it tends to vest
certain authority in the DHHR and then it invests certain additional
authority in the Chief of the Cffice of Water Resources (CWR}). In the
definition section, the Water Rescurces chief 1is given designed
standards and locaticons by definitien authority, whereas the DHHR
commissioner is given application and certification form duty. And
then track over to the enforcement at 2.2 and there there seems to be
a transfer from the DHHR back toc OWR.

"Now 1f you can find all that and go back to what the act itself
says, the act says those regulating agesncies that have ongoing
programs will continece those programs. Qf course all cf our ground
water monitoring experience has been under the former Department of
Energy, now the DEP, and specifically in their mine and reclamation
sections. : o )

"So if I could make a recommendation, it would be that there
needs to be at least a coordinated effort, site specific and agency
specific, that is clear cut in these regulations.

"A certifying moniter well driller has an con site reference. On
site, in terms of the mining industry, you c<ould talk permit, you
could talk the operation or you ceculd talk actual drilling site.

"If you take registered, professional, engineering kind of
experience where you're talking supervision, you're talking somebody
who locks over multiple permits and multiple areas. I'm not guite
sure what was intended here by on site. If you go back te the
previous regulation at 2.13, they are already in effect. There you're
talking about the individual that is actually operating the drilling
rig. I think that could be the individual that's standing there
either pushing the buttons, heolding the wire or manning the rotary
drill, which is the mecst commen in the mining industry.

"And then i1f you go to 2.8, ‘'an individual that engages in
moniter well drilling construction, alteration or abasement or who




supervises these activities.' And that is by far the most preferable
definitien. Although there seems to be an interchanging, and I don't
know whether that is fault or a flaw in the regulation or a fault or

flaw in my research. But there seems to be a possible interchanging
of certified monitcoring well driller and just monitoring well driller.
It may be intended, it may not. It certainly seems, in my judgement,
to need to pe clarified.

"You go down to 4.2, '2 years under the supervision of a
certified mine driller.’ If you take that to the mining industry,

wa've been drilling monitoring wells since the passage of the Federal
Surface Mining Act in 1977, and more particularly since the permanent
program in WV granted primacy on January 21, 188l1. So we have a long
nistory of drilling monitoring wells under our regulated program, if
you will., I don't know whether we intend to jump over that now with a
new agency and a different program or not. ‘I simply raised the
question. '

"There is a second experience experience gqualification at 4.3 in
the proposed regulation. It talks about having drilled several wells
as a business. We in the mining industry do not do it as a business,
but as a requirement of obtaining permits and as a reguirement of both
federal and state law. I would hope that experience would be as gocod
as scomebody that is out there on the commercial market. I would think
that it would be. :

"Again, another observation about a certified program is I don't
know of anything technically, technologically or scientifically that
is wrong with the ongoing program. I'd like if anybody'd show any
scientific fact that there is in £fact a huge program here in how
monitoring wells are being drilled, particularly in relation to the
mining industrvy. o _ ]

"4.5 gives the commissioner, and here the DHHR has a new name in
terms of pubklic health I believe comes in, and it seems the
commissioner can suspend or revoke or he has certain powers, yet you
go back to the definitiens and those pewers, I don't think, are
properly conferred. Nor do I see how he can revoke something when he
has transferred the enforcement to OWR or out to the other Division of
Environmental Protection, being mines and reclamation. 80, we need
to, in my Jjudgement, be clear in who and what agency is really in
Charge. . I

"One that I've had the most feedback and one that needs to be
rethought and given additional consideration should these regulations
go forth is 4.12, the oral and written examination regquirement. When
you're dealing with the mining industry, again you're dealing with a
group of pecple who are scared to death of written examinations. it
would also seem to me that the 70% is a very arbitrary figure. The 30




day waiting period reguirement again may be penal.. If a guy is
employved and he's a driller, in particular if he's a contract driller,
the possibility he may have to be off for 30 days while he waits to
take another oral exam could be a very penal regulation. I'm sure it
wasn't Intended that way but as written and as I interpret it, it
certainly could have that kind of power. But I would urge your proper
attention and study of 4.12, the oral and written examination part.

"Part 5 of the rig identification, I fall to find any statutory
authority or any requirement that says the drilling rigs have to have
the numbers of the certified drillers on the side in numbers 2" high
that are plainly legible and visible from a distance. Again a mining
industry scenario of a rotary drill where you may have 3 or 4 drillers
who are certified who operate the same piece ¢f equipment 3 shifts a
dav. It's not unusual. You could be drilling monitoring wells
generally in the daylight hours on any two shifts. So you could have
a series of numbers that might be deemed a requirement that is more
detrimental to what you're trying to establish here than not. It would
seem to me the proper directicn of this regulation would be dwelling
more in the hydrcgeclogy and the how and what ycu've encountered and
how vyou protect it. It would need identification in the surface
facility, the concrete pad and some of the other things that seem to
be creeping in on the certification.

"And finally, my comments will be on #7, the due process part.
And here it provides for a DHHR hearing and declaratory ruling

procedure, I take you back through the scenario that enforcement had
already been turned over to OWR back in #3. OWR, in turn, looks to
Mines and Minerals, who actually carry cut the program. So I wonder

what good that tedious procedure would be unless it would only have
application, and I believe it goes beyond that, to the procedure of
testing and certification to begin with.

"Mr. Chairman that concludes my comments on Rule 53, Title 47.
If there are any guesticns I'll be happy te respond. If not, I thank
you for the opportunity tc participate in the hearing."”

Chairman: "Thank you Mr. Greene. I would be amiss in not identifving
the participants in the hearing. Most of the people do know each
other, but we'll go ahead for the sake of the record and identify the
OWR representatives.

"I am Jim Waycaster, I'm with the public information office of
CWR. To my right 1s Dave Watkins. He's the program leader of ground
water. DRr. Eli McCoy, chief o¢f CWR, is in the audience as well.

"Mr. Yassey, are you ready at this time toc make your remarks?'




David Yassey: "My name is Dave Yassey. I'm an attorney with the law
firm of Robinson and McElwee in Charleston. I'm here today on behalf
of the WV Manufacturer’'s Association. The WVMA is an organization

comprised of over 200 businesses in the industrial sector. It has a
history of constructively commenting on the envircnmental regulations
that =are put forth by the DEP and other agencies. It wishes to

continue with that history this evening.

"The WVMA opposes promulgation of these monitor well
certification regulations because it believes they are unnecessary and
unduly expensive. A disproportionate amcunt ¢f the zfunds that are
dedicated to the ground water program of the ground water fees that
are regulated under the ground water fee regulations are going to be
dedicated to the certification program.

"WVMA believes all available funds should be directed to
identifying and/or mediating ground water contamination. We
understand there is some belief the Envircnmental Protecticon Agency
(EPA) will require a monitoring well certification program. But we do
not Ielieve there are any current well driller certificaticn
regulaticons that have been propeosed by the EPA. Nor do we expect it
will e occurring in the near future. ’

"We think that if any type of monitering well regulations are
appropriate at this time, it would be a regulation which would
establish regulations for monitoring wells in their construction and
the way they are put into the ground, rather than a new program for
certifying monitoring well drillers.

"1f, despite the WVMA's concerns, this regulation is adopted, the
WVMA is concerned about requiring certification for all supervisors.
It was alluded to by Mr. Greene, not everyocne who supervises at a
monitoring well drilling site should  be required to have
certification. We're thinking of situations in which a company would
have a geologist present, either as an employee of the company or as a
consultant, who would be involved in directing well placement and
actually supervising, but not directly supervising, the drilling of
the monitoring wells themselves. In that situation, as long as there
is someone present who is certified for monitoring well drilling, it
should noct matter if there are additicnal people participating in the
supervision as long as someone iIs responsible under the act.

"Alsc we feel there is a need to clarify what certification
applies to individuals and what certification applies to persons. The
terms are often used interchangeably in the act, whereas they may have
very different legal meanings. A person, of course, can include such
things as a corporation or a partnership, where an individual would
presumably mean a single person.




"Furthermore, we believe there is a need to define the term
‘monitoring well.® Any certification program which will be applying
to those who drill monitoring wells should have some definition of
that term included.

"I have no further comments at this time, unless there are any
questions. Thank you."

Chairman: "Would anyone elsa at *this time like to make a statement
regarding the proposed regulations? If not, we'd like to reiterate
that the agency will be accepting comments until tomorrow at 4 p.m.
regarding these proposed regulations. 1I'd also like to point out that
when these were drafted all referesnces to DNR will be changed through
the proclamation to DEP.

At this point we would like %fo c<lecse the formal peorticn of the
hearing and agency pecple will remain to answer gquestions regarding
these proposed requlations. Thank you very much for attending.”

Chairmamn: "I open the record for this evening's public hearing
concerning twe proposed rules that Implement the requirements of the
Groundwater Protection Act Chapter 20-5M-10. Now we're going to talk
about these two rules .separately in the statements portion of the
hearing this evening.

"The first proposed rule we'll be speaking about establishes
civil administrative ©penalties for Groundwater Protection Act
violations. The rule also sets forth the procedure and criteria to be
used in assisting the c¢ivil administrative penalties. These proposed
penalties may be used instead of civil acticn to address violations of
the act. However, they do not inhibit or prohibit due process because
the wviolator retains the option of accepting or refusing the penalty
order. o

"First, I would like to indicate the first proposed rule of the
governor's preclamation all the references to DNR is changed to DEP.

"At this point we would like to begin the statemént portion
addressing the civil administrative penalty rule. Cn the sign-up
sheets, Mr. Norm Stenstra indicated his desire to speak concerning
these proposed rules. Mr. Stenstra. . ."

Norman Stenstra: "Being first is always a bummer. To start I'd kind
off like to set the background in prospective cf what happened with
the groundwater ©bill and where we're going, particularly with
regulations that came out of that legislation.

"I think it's wise to lcok at this as a rough experiment in
cooperation between industry, the regulatory agencies and the
envirenmental community. Particularly what happened this time that




was different was the formation of working groups. Those were groups
of people that tried to get together on specific topics and look at
and identify the issues and, if possible, rub out some of the rough
points. But, at ne point in time, was 1t ever meant by any party, I
believe, to be a consensus. I think we need to look at it as a
preamble to the process.

"That's what I wanted to talk about a bit was the regulatory
process that the legislature, in their wisdom, have created. This 1is
the beginning of the ground water process, to ccme to the hopes and
dreams and expectations we all had abcut ground water.

"As I said, it was an experiment. It was a recugh one. It
sometimes worked and sometimes didn't. Getting c¢itizens down here or
citizens at different places "in the state to meet on specific
igsues~--be it solid waste, be it electric power, was difficult. They
were volunteers that worked on their own terms. I think the idea was
to get the issues out and begin the process.

"But that process has to be taken in context with the legislative
intent of that bill. Having been identified with this issue now for 4%
years, and it being the #1 priority o©f the environmental community,
you have seen and will continue toc see meetings. In Morgantown there
were specific environmenital comments. You'll hear some tonight, yet,
after my speech.

"We intend to continue to define and refine these regulations and
go through the entire process, that invelves not only legislative
review on the committee, but alsc the legislative session in 13993.

"So I just wanted toc set that as a tone that we all kind of
decided to throw the dice on this and sit down and talk.

"In many ways this has been a very fruitful endeaver for people
to try to solve, a tough and complicated issue. This is the beginning.
S0 I leave you with that. Okay?"

Chairman: "Thank you Mr. Stenstra."
David Yassey: "My name is Dave Yassey. I am an attorney with the law
firm of Robinson and McElwee. I am here tonight on behalf of the

WVMA. The WVMA is compcsed of about 200 companies with emphasis in
the manufacturing sector.

"The civil administrative penalties that have been propcsed are a
matter of great interest to %the membership and we appreciate this
opportunity to comment on them. )

"We have several issues we would like to bring out tonight.
There will also be a written comment. This will be £filed tomorrow.
But I'd like to hit scme highlights tonight.




"The £first concern is the matter of duplication of penalties.
WVMA is not sure how the civil administrative penalties will be
implementad by the DEP, especially in 1light o¢f those «c¢ivil
administrative penalties which currently exist 47CSR4 which address
solid waste and hazardous waste viclations.

"We would oppose operating under both systems if, for example,
there’'s a ground water violaticn at a sclid waste facility. Both this
regqulaticn and all other c¢ivil administrative penalty regulations,
including the one for the air caps, should provide the payment of cne
civil administrative penalty and prevent assessment of any other cap
by the DEP.

"In reference to Section 3, we do not feel there is any need to
provide authority in this rule for issuances of notices ¢f wviolaticns.
This rule should only deal with c<¢ivil administrative assessment
procedures rather than establishing which actions or activities for
emissions constitute penalties. We believe those should be handled in
a separate regulation such as the ground water protection regulations,
which we'll be addressing later.

"If an NCV can be issued, there's separate authority for issuing
an NLV under <this regulation. Then there cught to be a separate
appeal provision which isn't provided by Section 3.

"Next, we believe the DEP should structure its rules in the
following fashion. First, after notice of viclaticn is received by
the agssessment officer, he will determine whether a civil
administrative penalty should be recommended to the director. Notice,
at that time, would be given to the alleged violator, who would be
given the opportunity to request the informal hearing, this referenced
by the regulation. If there is no request, the civil administrative
penalty reccommendation would go to the director, who would decide
whether to assess it or not. If it was assessed, the director would
give notice o¢f the assessment to the alleged vioclater and give an
cppeortunity to appeal to the Water Resources Board within 30 days.

"If an informal hearing is requested on the other hand, it weuld
be held and a recommendation for withdrawal or issuance would be made
to the director, who would again decide whether the assessment should
be lowered or issued as recommended. And there would again be an
appeal periocd of 30 days.

"Now it mayv be this is only a restatement of what the Division
intended. If so, we recommend the rule be redrafted and set out in a
little clearer fashion.

"Again, the penaltises for minor vieclations in the Table C matrix
are higher for minor vioclations then Lhose assessed under the matrix C
fer the sclid waste . and hazardous waste civil administrative
penalties,. We do noct believe viclations of ground water requirements




should result in greater penaities under the Groundwater Act than they
would under the Hazardous Waste or Solid Waste for minor viclations.

2s I said, the WVMA will be submitting more detailed comments
tomorrow, However, these represent the highllghts. I hope they will
be given consideratien. Thank you."

Chairman: "Thank you. Would anyeone else like to make a statement
regarding the civil administrative penalties portion?

"If not, we'll move cn to the second rule which is the proposed
series of pract;ces whlch must be followed by any person who owns or
operates facilities or conducts” adtivities subject to provisions of
the Groundwater Protection Act.

"The practices are designed to prevent ground water contamination
from facilities or activities that are already subject to regulatory
requirements by the DNR, or now DEP. These facilities or activities
include generators of electrical power and industrial establishments
such as refineries, tanneries, paper or pulp mills and chemical
plants. The proposed rule would not apply to facilities or activities
that, although under the jurisdictien of the DEP, are regulated by
other agencies through wvalid agreements. Class II inijection wells
would be included in this category. At this time we would like to
open up for statements regarding the proposed rule. Mr., Freshorn. .
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Mr. Freshern: "I don't really have any statementzs to say right now.
Exceplt if there were questions it would be appropriate to ask at this
time."

Chairman: "There are no questions at this time. Mr. Degen, would you
iike to speak at this time?"

Tem Degen: "My name is Tom Degen. I'm on the Becard of Directors of
the WV Environmental Council. I was also in one of the work groups.
We dealt with sclid waste, which is where my emphasis is. I have some
written comments about specifics. I won't go over all of them now,
but I do have some highlights I'd like to go over.

"Secticn 47-38-12, pro-emissicns. I think the '/or' where it
says 'and/or' needs to be removed. Otherwise the sentence appears to
allow the contamination of ground water by any facility or activity
with a valid permit. I feel this is contradictory with the provisions
of the Groundwater Act. Alsco, it should be a permit that specifically
allows the contamination of ground water, not just a permit.




"Under remediation, I feel the provision should have not just the
authority, but the duty to order remedial actions as provided in the
Groundwater Protection Act, Sectien 5E.

"I find that throughout the regulation much of the language is
vague to the point of rendering the regulations unenforceable.
Phrases and words like 'inspected regularly,' 'maintained regularly,’
'should,' ‘appropriate measures,' 'may,' are not terms that provide a
basis for enforcement action. These things should be spelled out.

"Along the same linesg, there ars references throughout to
contamination 'prevention practices,' 'skill prevention practices,’
'run-off and/ecr infiltration contreol systems,' etc. . . If there is a
standardized body of practices 1like that, they should be referenced.
Otherwise, you don‘t really know what's being talked about here. If
there 1is not a standardized bedy that can be referenced, then it
should develcoped.

"There isn't enough detail in these regulations for an applicant
or an operator to really know how to cemply. Section 5.7.4 mentions,
well actunally it doesn't mention, I feel thelr should be requirements
for review and approval of the ground water .protectiocn practices and
the BMPs. To issue ground water certification is meaningless if the
agency doesn't review the BMPs and ground water protection programs
and issue some kind of approval.

"In Section 6.1.2, I assume here that it is referring to, among
other things, coal combusticn byproduct's surface impoundments. 1f
that's true, I feel they're fairly inadeguate, even though I
understand the regulations which are more protective of ground water
could be applied. That would be Title 47, Series 38, the solid waste
regulations. But even in those regulaticns, coal combustion
byproduct's facilities are not subject to the same requirements as
other solid waste facilities.

"In the Groundwater Protecticn Act, Subsectien H of Section 3,
states that E,F and G of the Groundwater Protection Act ‘shall not
apply to coal extraction and earth disturbing activities directly
involved in coal extraction.' It should be remembered that a coal
combustion byproduct facility is not a coal extracting activity or an
earth disturbing activity directly involved in cocal extraction.

"With this in mind, it is unclear why these facilities are
regulated differently from other sclid waste facilities. For example,
in 5.5.2AH in the Title 47 Series 38 regulations, coal combustion
byproduct's facilities are exempted frem the provisions of Section
483CB, which are the liner requirements for surface Iimpoundments.
They are also not subject to any of the ground water monitoring
requirements.




"I feel this is irressponsible. Without ground water monitoring
wells, how will it ke known these impoundments de not need to meet the
same requirements that other solid waste facilities must meet? I
think I'11l leave off the specifics right now.

"I also want to address the process. I was a member of one of
the work groups. I want to discuss some of the problems I had with
the work group. I was in another work group which had a secretary of
minutes. This work group had ne secretary, no minutes, no record.
Reports came out of the committee that were not seen by the other
members of the committee, voted on and approved, like minutes would
be.

"As a volunteer, I falt I was at a distinct disadvantage. I have
to leave my werk and miss pay to go down and then I have to pay gas,
phone, meals out of my pecket. So I'm paying twice to participate in
this project,. : S -

"I've been in other work groups where compensation was offered
and expenses. I was invited to be on the work group to help develop
practices that would eventually be formulated under regulations. Yet
when I submitted comments on the drafted sclid waste regulations, I
was told we weren't going to addresss them. I don't feel that's
appropriate. I feel that was the perfect time and place to address
those regulations.

"Our group did not finish at the last meeting we had. We hadn't
finished going over comments that another member and myself had
submitted, yet another meeting was not called. I didn't even receive
notices the regulations were promulgated and out to public notice. I
found out on my own, mcre or less by accldent, and had te ask for a
copy of the regulaticns.

"I guess in summary, the first perscn that says the
environmentalists had input into this process is going to get a bit of
an argument from me,. I feel we were given just enough input so that
gsomecne could say that, but we really don't feel that the input was
really seriously considered. Thank you."

Chairman: "Mr Yassey. . ."

David Yassey: "Again I'm Dave Yassey hera on behalf of the WVMA. The
WVMA believes the DEPs proposed ground water protection regulations
are a reasonable attempt to set standards for facllity design or
activities which will prevent ground water contamination. However,
the WVMA does have some concerns about the rule.

"First and foremost, it is somewhat confusing as drafted. We
would appreciate clarification of, for example, the application of
Sections 8, 9 and 10. Are the intended to imply the facilities which




are not electric generating stations or industrial establishments or
do they apply to new types of sources at those facilities which ares
not currently covered by the regulations? This needs to be clarified
somewhat before the WVMA may comment on the extent and scope of the
sections. ) '

"Another problem that is presented is difficulty in determining

what constitutes contamination under the rule. Under the Act we
believe that existing natural background water guality 1s to be
protacted. And therefore, any discharge which dces not increase the

natural concentration of a constituent in ground water should not ke
considered contamination.

"Furthermore, increase of a constituent above natural background
levels should not be considered contamination 1f it is allowed by a
permit, deviation or wvariance, as provided by the act.

"The WVMA believes that the definition of industrial
establishment, which establishes the sccpe of the facilities which are
covered by the act, should be similar to the language used IiIn the act
itself. By defining industrial establishment in terms of facilities
and activities which may adversely affect ground water, which are not
otherwise regqulated by the DHHR or the department of agriculture. The
DEP will be extending its jurisdiction to the limits allowed by the
act without exceeding those limits.

"I would contrast the DEP's definition which extends DEP's
authority to any activity which causes a waste, which would include
our houses, ” ,

"We encourage putting BMPs and Groundwater Protection Plan
requirements together in the same section to eliminate redundancies
and make the GPP the centerpiece of the DEP's Groundwater Protection
Program. 7

"The motivation for prevention of ground water contamination is
already provided by the Act. A means to accomplish it should be left
to each facility through the use of the GPP. There are already many
ground water protections in place as a result of the Underground
Storage Tank Act, Spill Prevention Ccontrol Countermeasures Progran,
NPDES program, RICRA and the Solid Waste Program, just to name a few.

"Each of these requires BMPs or design standards as part of those
regulaticns in order to prevent ground water contamination. The GFP
should be used to fill in the gaps in the coverage already provided by
those acts, depending on what requirements already apply to each
facility. There is no need for a regulation which attempts to
duplicate. It may actually contradict the reguirements of those
environmental programs. )

"We do have some concerns about the specifics of the regulation
that's been put forth. We will address those in written comments. We




are basically loocking for a consclidaticon and a different grouping to
make the regqulations clearer and more easily applied. We alse will be
proposing an expressed ground water monitoring section which would
provide authority for the director to require ground water monitoring
where he believes it is appropriate.

"As I say, we will be £iling written comments tomorrow. We look
forwanrd to werking with the DEP further on this rule. Thank you."

Chairman: "Would anyone else like to make a statement <oncerning the
propesed practices and regulations? If not, the agency will be
receiving comment until 4 o'clecgk tomorrow afterncon on both the civil
administrative penalties and the proposed practices regulation. At
this time I would like to close the statement portion of the hearing
and representatives o¢f DEP's OWR will remain here o answer your
questions.”
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Dear E11, - -

My ever increasing work lcad at the clinic precludas my baing

at the public hearing on the D*OpanQ Legulagﬂors implameniing

the Groundwater Protaction Act for Civil Adminisztrativz Panaltiss

{(Series 58), Groundwaltey Protection Practices (Series 58>, and

Monitoring Wells (Saries 53

Howewver, I do have zeversl guestions and obszervationz on =ach of

thae proposails and asubmift thn2 following Zhnra2s pagez of commhenis on
¥ F ] Pad

behalf of myself and the Weszt VWirginia Highlands Conservancy

This i3 restating the obvious, but pilsasze know that WVHC, and 2
versonally, ramain intenzely interested in the development and
implementation ©f all phazez of the Groundwater Protaction Aot
Most disturbing to us at this »oint in tTime are indications in
theze CONR vropozed regulations for groundwater protacilon
praciices and in the Water Rescurce Board propesed groundwater
standards that we are backsliding frem fhe intant of tha 2Act
wnere =xisting sourcss of pollution are toncerned, it is, was,
and always has= been my understandin ng of thogze tortuous tazk force
mestings that Section ¢ of the Act contemplated the elimination
cf current po;*ublwg activites. Timing and ertent cf reducing
levels of contaminatiosn back o drinking water standavrds was left
open, and [lexible language about basing the level of remsdiation
or ”practica¢” measures was painfully allowed in the finzl draft,
but the words ''mo Suriner contamination' clearly meant thaz
axisting facilities would be reguir=d ma:e'éffofts_to reviza,
ratrofit, or to taks some action o improve the situation,

from DNR and WREB zvpear to blesz, condcne

s to cgentinue polluting with l1itils or no

rovemanits at thoss facilities.

b}chre ﬁf} Q
/ [
Cincy Eank, President

Worsing since 1967 for the conseryation and wise maragement of Weast Virgra's natural resgarces




Groundwater Protection Regulations (Title 47, Series 56, 58 & 59)
Comments on behalf of W.V., Highlands Conservancy.,.,.July 28, 19SSz
By Cindy Rank, President, HC 1, Box 227, Rock Cave, WV 28234

Title 47 Series 58: Groundwater Protection Regulations

Section § According to the definifticon of ""Industrial _
Esnanl;snmen*“ in 2.4, coal waste pilesg, coal nvnparaglon p&anua,
and other coal related facilitiss are to be ragulated according
to Szction 5: Protectlon Practices for Industrial Establishments,
I sarticipated in ths coal workgroupr and the language In Ssciilon
S absolutely and unegquivocably dosz not raflact the dlscus zions
and drafts that came out of that group., I ILnciude here as

=

A:;achment A the last draft of that workgroup (Spp). Th
language Iin proposed reculation 47-58-35 is fotally unaccseptable,.

Segition 6 T was alsc party to the szlsacitric power workgroup, and
Hile the proposed language in Section & iz indesed the languags
thart was conszidered by our group, in finzl regulation form, and
in the contaxt of the wvarall regulation asz wropozsd, fthe
language stops short of what i fnought wa hzd work=d through,
Provcsed Saciion & reads as 1Z therz 1z no obligation T z2ddrass
gro;rd#ater vpollution at exiszting faciliities beyond =2valuating
their "“poitential' te release zontaminaniz fto the groundwaisr,
It was always my understanding that ths svaluation procsss would
involve a certain amount of f£ime and tha® we therefors agr=ed Lo
extend the tims frame for asszessin ng current co‘dﬂtions at
exizting Fac‘litias Hut fhat at the =2nd of that assessments
proceszs there would b2 a machanism in placse That wousld trigger
‘avary reazsonazls =2ffort' fto ''remova or mitlgate the source of
such contamninaticon' where problems were identifisd,
Groundwater Protaction Plan: were fto reguire proceduras to
prevaent groundwater vollution at 211 futurs szites, but would alsc
e applisd To exiziing sites in a reasonable Taszshion in a
reazonable time frame according Lo the specific naturs of the
facility and the problems associated with iz
The language cf tne firzt twe zentences of TitlZeg 47 Series S5E
Section 9.2 is much more to the psint and expresses more ciearly
the interded meaning of 202-5M-4 (%) as it was hammesred cut during
thoze most difficult Groundwater Task Forcocs mesatings that
addressed standards of purity and guality,
Without directing some slesanup of Turrent pollution at exiszting
gsites these regulations are inappropriate and unaccespiable.
Thae intention ¢ the Croundwater Protszction Aot was.not to blezs
condaone or T2rmrit current levels of poliuticon buit to identify
exizting =ources of pollution, to adopt reasonable measures to
remove or mitigate those sources, to prevant pollution a2t futurse
gsltasz, and to strive o reduce lavels of contamination owvar tims
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Section 9,2 Alithough fthis section allows for a2 gensrcus amount

of dizcretion on the part of the director, 1.2, in providing ’
schedules of compliance, evaluating the level of protecticn,

etc,, it, more that any otfther section of the proposed

regulations, ztates most clearly the intent of the 1391

Groundwater Protection Act.

Similar languages must be adopted feor ies

sections 5 and 6 of these regulations a .

whicn reads ""Where evaluation of an e =il o - -
contamination is occcurring, a schedul I rilance must be
submittad by the fzcility or direcitor 4 aprrovad by the

director whereby the facliliity or activity must retrofit or

improve or discoftinue exiszfing systisms, activities, or

procedures to make them, fTo the satisfaction ¢f the director,
proteactive of groundwatsr., TFurthermorse the facility or activity

may be directed to begin remedial actions,'

Section 123 —me - o .-

13.1.1, When talking_in_ue*ns of 'preferrsed' solutions, the uss

of vermanent sslutiecns to une maximum extant ''pessible’ iz mors .
approprliate language than ‘practical' as now propossd, Thes word
'preferred already ailows sufficient flexibility for any lawyvar,

wordsmith, or industry mogul.

13.1.2, ""II acitive remedia' measures are technically and

economically feasiblse'', cleanup act LOﬂS should not r=ly at all on

dilution and dispersicén., TForgeif the "primarily' altocgether i

thera is a faasible, workable alternative. .

13.2, It iz not altogether ¢lear to ms just wnat this seciion

savs, but 1 assume it means that if, in ract, any ragulired

remadiation does not fully restore. the guality of the .
groundwater, then the dirsasctior may. oran the facility or aztiwvity |
= mi*‘gatn for the lossz of ny significant zdvarss . |
*mpacu te groundwaiasr.  In 2 diractor should |
even bHe ragulrsd to order noluding rewplaceamsant |

where loss of use is invelw

Titlse 47 Seriesz 56: Asseszsment of Civil Administrative Penalties

Section 3.2, This section prescribes the procedurss and content

nf Notices of Violations, Thare Sﬂould b2 added a new sactiion

3.2.4 that reads '""Suggested correciive actions ts be taksn and a
compliance schedule setting forth a fime framz for accompliszhing i
theze conrrsctive actions."

-

Section 6 Individual Ciwvil Administratiove Penalties ars
appropriate enforcement mechanisms Lo protect the groundwater
resources of the state and avre wisely includsd in these

regulations.
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Title 47 Series 59; Monitoring Well Regulations

Section 2.7 A definition for 'moniteoring wz2ll''.is missing. This
is an interesting apvroach, to say thes least, but iz it not
important to iInclude a dafinitlon here for slarity in applying
the rest of the regulation?

Secizion 2.8 '"Monitoring Well Driltler' is defined az an individual
who engages in menitor well drilling....or who supervisss such
activities. This is not suvificient or acceptable, The
definition must be iIimited to the responsziblile individuaal at the
d:zlli“g'S‘tD not to someons who could supervisez zay, from her
home in Rock Cave,.

Section 4.1. This sectilon ragquires that a certified monitor wail
driller be 'on site't, but i1f that site is large, =2g3. hundredszs of
acraz, it i1z not sufficient to have the certified driller at one
end while drilling procaeds at the ofhner. The certified drillsar
must be on fhe well site itself,

Secticn 4.10 Denizl, szusp

3 regulred to be in writ
.

ol

is ing, and is
for the attiion, but reasons for zuse
mentioned 1n Section 4.5 whers incor
application <an lead to zuspension,
a) It is nct clear if or what o
the driller, 1.e. failure teo act in
reguiraments of the law or rﬂgLTatio
deiiberate disregard Ior DEZR/DNR,/DCOH
ground:z for ravocatlon or susbension.

by The Regulations shouid z2lso includ
enforcament orders, action, fines and/or p
taken against non- comp¢_aﬂb

Sections 4,12 and 7 I realizce that we have a Ground: ater law that
bends over backwards to encourage ineragency coopsratisn and
ccordination, but in these Watsr R=source/DNR/DEF rules th=re is
apparently ne’ accountability to Wa er/DWP/DFP for the gualiity or
administration of the axaminat r certification or for the

£f

Administrative Due Process a ded persons aggrisved by
enforcement of the regulation., Should there not be raguired some
typlcal contrastual agresment, MOU, etc., between Watear and Healin
that spells cut sxpectations, standzards, vegquirements, ete,7?7?777
Seclion 4.12 It is unclear why 70% on the reguirad sxamination
would be gufficient to demonstrate a2 thorough Rnowledgs of the
regulrements 45f the CGroundwaiter Act or regulatii . Perhaps the
content of fhe examination o2r the methods of evaluating the
rezultszs o that process should/could be clarified in the
coopmearative agreement suggested in the previous commant,
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TITLE 27
LEGISLATIVE RULES
DIVISION OF ENVIRONMENTAL PROTECTION

SERIES 77
GROUNDWATER PROTECTICON ACT PROCEDURES

?27=-77-1. GENERAL, o ST

1.1 Scope and Purpose. This rule establishes a
series of practices which must Pe followed by any person who
cwns or operates facilities or conducts activitlies subject
to the provisions of Chapter 20-5M-1 et seq. of the West
Virginia Cede and is subject to regulatidns by the Division
of Envirconmental Protectiocn.

1.2 Authority West Virginia Cecde 20-35M-3(d).
1.3 Filing date
1.4 Effective date

2?2-27~2. Definitions

2.1 "Practice" means any regulation, rule, policy,
pernmit regquirement, or other. appropriace regulatory action
which 1s protective ¢f groundwater.

2.2 “Existing facility" means any facility that
submitted an application to obtaln a Chapter, 20, Article
SA, or & Chapter 22X, Article 3 permi:t before six. months
after the effective date of thesSe regulations, and is not
defined as a new facility.

2.3 M"New facllity" means any facility that submits an
application to obtain a Chapter 20, Article 5a, or & Chapter
222, Article 3 permit sixzx months after the effective date of
these regulations.

2.4 "Director" means the Director of the Division of
Environmental Protection or his duly authorized
representative,

.
?2-22-3. Groundwater Protection Practices subject to ceoal
mining activities.




3.1 Groundwater protection practices contained in or
created under the authority of Chapter 20, Article 53,
Chapter 22A, Article 3, and the legislative rules
promulgated theresunder, were enacted in part to protect
groundwater and therefore are incorperated into this rule.
In cases where such legislative rules are more restrictive
cr is in conflict with these legislative rules, the more
stringent rule shall apply.

3.2. Each facility shall prepare and submit a
roundwater protecticn plan on the forms prescribed by the
Director.

3.2.a. The plan shall detail what groundwater
protection practices, procedures, metheods, and egquipment to
be implemented or installed to prevent groundwater
contamination from the facility, including the requirements
of cther statutory programs. The plan shall alsc detail,
but not be limited to, the methods cf spill detection, the
procedures for timely cleanup, and the method of disposal,
or treatment of the spilled material. Ezach plan shall
centain a written cemmitment of manpower, eguipment and
materials required to expediticusly centrel and remove any
spilled material. The plan shall designate a spill
coordinator. Each plan shall identify and provide an
inventory c¢f sources or materials that may impact
groundwater guality. _

3.2.b. The plan shall also contain a groundwater
monitoring pregram. The groundwater monitoring program
shall assure that the facility and the groundwater
preotection practices are protective of groundwater. The
program shall specify the parameters to be monitored, the
frequency of menitoring, and the fregquency of reporting.

All groundwater monitoring reports shall be submitted to the
Director. S

3.3. Prctecticn practices applicable teo new
facilities. . s h

3.3.a. New facilities shall be designed to be
preotective of groundwater.

3.3.b. New facilities shall provide sufficient
roundwater infermation prior to facility operation, to
determine representative bkackground groundwater quality.
\
3.3.¢c. Impcundments which receive waste that may
impact groundwater quality shall be designed, constructed,




and maintained in such a manner which will prevent
contamination of groundwater.

3.3.d. Secondary containment is required for any
process or storage activity in which materials are stored,
or used that may impact groundwater guality. Such
containment structures shall be adegquately designed and
constructed to contain for a time sufficient to allow
removal and disposal without contamination o¢f groundwater.

3.3.e. Submit a groundwater protection plan in
accordance with Section 3.2.

3.4. Protection practices applicable to existing
facilities. T '

3.4.a. Existing facilities shall take such acticn as
necessary to prevent groundwater contaminatiecn. Each
facility shall submit a demonstraticn to¢ the Director no
earlier than six months of the effective date ¢f these
regulations, and no later than the mid-term review date or
the expiration date, whichever is earlier, of the Chapter
22a, Article 3 Permit.

3.4.b. Where it can ke demcnstrated, by groundwater
monitoring, that an existing facility design is such that no
groundwater contamination is occurring, continued
groundwater monitoring is all that is required. Provided
trat if major alterations cccur to the facility or if
activities change they shall be accomplished in z manner
which complies with Section 3.3. Furthermore, netificatiocn
+o the Director must be made in writing, ninety days prior
to any coperational modifications that may impact the
groundwater guality.

3.4.c... Where it can not be demonstrated, by
groundwater monitoring, that an existing facility design 1is
such that groundwater contamination is not cccurring, the
facility shall submit a groundwater protecticn plan in
accordance with Section 3.2. The groundwater protecticn plan
shall be submitted within cne hundred twenty days of
notification by the Directcr. _ .

3.4.d4. Where it is determined by the Director, that
an existing facility is contaminating groundwater the
facility must submit a groundwater protection plan, in
accordance with Section 3.2, along with a groundwater
remediation plan upon notificaticn by the Director. The
groundwater remediation plan shall detail improvements to
existing systems, activities, or procedures to make them




protective of groundwater. The Director may provide a
schedule of compliance for completing the work 1f necessary.
Upon notification from the Director, the facility must begin
remedial actions pursuant to Section 4.

4. Remedial actions.

4.1. The division has the authority to take remedial
actions or te order persons to conduct remedial actions.
The division encourages agreements for investiagation and
cleanups in appropriate cases. These agreements can e
agreed crders or consent decrees. )

4.2, Upon a faciliity being oredered to take remedial
action the following guidelines shall be complied with at a
minimum; :

4.2.a. Treatment shall be used to reduce the levels
to the maximum extent practicable.

4.2.n. Groundwater containment, including barriers or
hvdraulic contrxol through groundwater pumping or both, shall
be implemented to the maximum extent practicable To avoild
lateral and vertical expansion ¢0f the groundwater volume
affected by the substance.

4.2.c. Source contrecl measures shall be implemented
tTo prevent or minimize additicnal releases to the
groundwater. . . _ -

4.2.d4d. Adeguate groundwater monitoring shall be
conducted to demonstrate control and contalinment of the
substance.

4.2.e. The pctentially liable person shall provide an
alternate water supply or treatment fcr persons with water
supplies rendered unusable by the releases.

4.2.£., If sufficient justification is demonstrated,
the operator may request, from the director, an evaluation
of the practicability of achieving groundwater cleanup
levels by the currently employed system at any time.

. 4.2.g9. 1If background quality cannot be determined on
site, and the facility owner/operator can demonstrate keyond
a reasonable doubt that certain constituents found in
groundwater underlying the site were not used, handled,
manufactured cr stéréd on the facility, then the Director




may waive the facility's remediation liability for the
constituents in question.




MEMORANDUM
DIVISION OF NATURAL RESQURCES
WATER RESOURCES SECTION

TO: Pat Campbell DATE: July &, 1992

FROM: David Chaney SUBJECT: Comments on proposed
‘ Groundwater regulations

Title 46 Series 12

Section 3.3 - The definiticn in 2.3 defines constituents as
any natural or man made substance found in groundwater. Since the
impacts by nature can not be controlled I suggest that section 3.3
should be changed to reflect human influence only.

Section 3.5 - Monitoring for dissolved metals conflicts with
Title 47 Series 38 Solid Waste Management Regulations (SWMR).
Section 3.8.4.e.A of the SWMR requires that all metals be reported
as total unless ctherwise specified by the chief. Alsc be advised
that total metals is required monitored by Title 46 Series 2
Legislative Rules, West Virginia Water Resources Board (NPDES REGS)
see Section 7.3.

Appendix A - Why are there no MCL for Arsenic, Barium, Copper,
and sulfate. The information I have indicates that their are MCLs
for these parameters (Drinking Water Regulations and Health
Advisories by EPA April 15%1). Also noted were differences in
Standards vs MCLs. ,

Section 2.4 - The definition for groundwater should also
consider waters of the state that are located in the vadose zone.
If this were done then contamination if found could be remediated
before possibly impacting waters in the saturated zone.

Title 47 Series 58

Section 2.6 - Definiticn not needed if you want to say coal
just say coal, besides there are allot of other "Naturally
Occurring Substances" other than COAL! I believe that this

definition would confuse it for the other mining industries.

Secticon 2 - Why is groundwater not defined. Again I request
thatt the definition include the vadcse zone as well as the
saturated zone.

Section 5.7.5. - Should add a condition that would require
that the BMP plans be updated when the facility adds and or starts
operations other then those listed in their plan.
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Section 5.8.2 - Should read "If closure is to be performed
with waste in place then such closure shall be performed in a
manner acceptable to the chief so as te prevent ground water
contamination." This could require that the impoundment be closed
as required by the SWHMR.

Section 5.9 - Site location criteria suggest that this secticn
be worded similar to that of Sections 3.1 and 3.2 of the SWMR.

Section 5.4,2 - What is the criteria to be used to determine
potential for groundwater pellution. Shouldn't it be spelled out
in the regulations.

Section 5.5.3.e -~ This reguirement c¢oncerning subsurface
borings should be placed in it own section not as a subsection for
BMP, — ~

Section 6, 7, 8, 8 and 10 - these section are unnecessary as
specific requirement for individual facilities could be spelled out
under single section spelling out any necessary walvers or
modification. These regulation are confusing with all repetition
in them.

Title 47 Series 59

Section 2.7 - Based on the definition for water well in the
Board of ~Health Interpretive Rule 16-1 Series 1III and the
definition for monitoring well in the Naticnal Water Well's

"Handbook of Suggested Practices for the Design and Installation of
Ground-Water Monitering Wells"™, I suggest the follecwing definition:

An excavation or penetraticn in the ground, that 1is
censtructed by a variety of techniques for the purpose of
extracting groundwater for physical, chemical or biclogical testing
or for measuring water levels. '
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Laidley Eli McCoy, Chief

Water Resources Section

Division of Environmental Protection

Department of Commerce, Labor and Environmental Resources
1201 Greenbrier Street

Charleston, West Virginia 25311

Attention: Patrick Campbell

Re: Comments on the Proposed West Virginia Regulations
to Implement the Groundwater Protection Act

Dear Messrs. McCoy and Campbell:

Weirton Steel Corporation (“Weirton”), an integrated steelmaking
facility located in Weirton, West Virginia, hereby submits comments with respect to
the proposed Groundwater Protection Regulations (“proposed groundwater
protection rules”), which were public noticed on June 24, 1992. Comments are zlso
provided on the proposed Assessment of Civil Administrative Penalties’ Regulations
("proposed penalty rules”).

INTRODUCTION

In general, Weirton supports the West Virginia Division of Environmental
Protection {“the Division”) in its development of regulatory standards to prevent the
degradation of groundwater. However, Weirton has specific concerns with the
timing, as well as the scope, of these regulations.

First, from a timing standpoint, Weirton believes that the Division has put
the cart before the horse by propesing groundwater protection practices before the
groundwaters of West Virginia are even classified according to their current and
potential uses and before groundwater standards to maintain the current, or attain
the potential, uses are established. Weirton strongly recommends that the Division
delay the promulgation of its proposed groundwater protection rules and first
concentrate on classifying groundwaters throughout the State by use and
developing groundwater standards for each type of use. Once these use
classifications and groundwater standards are in place, we recommend that the
Division repropose amended groundwater protection rules that will help ensure that

WEIRTON STEEL CORFPORATION 0D
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groundwater quality is preserved {or, in appropriate cases, restored) and that, at a
minimum, address all concerns raised in these comments. The Division should
promulgate groundwater protection practices that apply only in areas of the State
where groundwater has been identified as a significant, usable resource and is likely
to be degraded. The monitoring of all aquifers and remediation to drinking water
standards, without regard to cost and regardless of their potential for ever being
used as a source of drinking water, is a misappropriation of scarce resources that the
State of West Virginia cannot afford.

Regulations establishing groundwater use classifications, numerical
standards, points of application and remediation procedures can either create a
climate favorable for future economic development or encourage new business to
move to greenfieid sites thereby abandoning previously impacted industrial areas
and exposing pristine aquifers to potential contamination. Inflexible groundwater
reguiations will make it difficult to convince entities that investments in existing
and/or new facilities in West Virginia make good business sense.

Second, as to the scope of the regulations, Weirton believes that many of
the groundwater protection rules proposed for facilities that generate electric
power should apply to other industries as well, including the steel industry. In fact,
many West Virginia companies, including Weirton, own and operate their own
electric power plants. Under the proposed groundwater protection rules, Weirton
would have to comply with the groundwater protection practices at Section 47-58-6,
which appoly to facilities that generate power, as well as the groundwater protection
practices at Section 47-58-5, which apply to industrial establishments. In addition,
Weirton believes that the Division's development of groundwater protection
practices should concentrate on all types of activities that have the potential to
contaminate groundwater and include other sources, such as agricultural, municipa!
and recreational activities, so that the full impact of such a program on zl! aspects of
tife in West Virginia can be evaluated.

Further, Weirton believes that the Division has failed to adequately
estimate the economic impact that the proposed groundwater protection rules
could have on the regulated community. The Division’s conclusion that these costs
are minimal and will %e more than offset by avoiding potentiat remediation efforts
appears 1o be predicated on the unrealistic position that all groundwater in the
State is pristine, regardless of the existing and potential uses and conditions. At a
minimum, the Division must recognize that the cost of complying with the proposed
groundwater protection practices will be significant and will be passed on to the
citizens of West Virginia directly through the shutdown of industrial facilities and
the resultant loss of jobs and/or indirectly through higher prices for goods and
services. Groundwater standards and practices should not impede property transfers
or discourage the economic development of previously impacted property in heavily
industrialized areas.

Steel mills typically occupy hundreds of acres of land that have been the
site of industrial activity since the turn of the century. The application of stringent
groundwater standards and protection practices across the board will place West
Virginia steel companies at a competitive disadvantage with other steel companies
outside of the State. : :

Finally, because the steel industry manages large quantities of raw
materials and generates low toxicity wastas, it has compiled extensive data on the
characteristics of such materials and wastes and is in a position to manage them
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onsite in a manner that is protective of human health and the environment. Many
of the low toxicity wastes currently are, or in the future may be, reused by the
generating industry (e.g., mill scale and slag) or by another industry. If promulgated
as proposed, the groundwater protection rules would impede waste minimization
initiatives by discouraging the regulated community from managing wastes onsite
prior to being reused, recycled and/or recovered onsite or offsite. The rules would
also impede the steelmaking process by making raw materials management virtually
impossible. . - : : :

Weirton also has the following specific comments on portions of the
proposed groundwater rules:

TITLE 47, SERIES 58: GROUNDWATER PROTECTION REGULATIONS
1. Section 47-58-2. Definitions

Some additiona! terms, which appear throughout the proposed
groundwater regulations but are not defined, should be defined in this section of
the proposed groundwater rules. Ata minimum:

The term “contaminants” should be defined to exclude
specific constituents present in raw materials and low
toxicity, nonhazardous wastes, including wastewaters.

The term "innocuous” should be defined to include all
low toxicity, nonhazardous wastes, inciuding
wastewaters.

The term “substantive change” should be limited to
activities or operational modifications that are likely to
have a negative impact on a2 usable groundwater
source,

a. Section 47-58-2.6. “"Naturally Occurring Substance”

Weirton recommends that the “naturally occurring substance”
definition be expanded to include other naturally occurring substances that are
commonly managed at steelmaking facilities (e.g., [imestone, iron ore), including all
raw rnaterials. In addition, the scope of the term “naturally occurring substance”
should be expanded to include low toxicity, nonhazardous wastes (e.q., slag) that
currently are, or in the future may be, reused, recycled or recovered by the
generating industry or by another industry.

2. Section 47-58-5. Groundwater Protection Practices
For Industrial Establishments

As discussed above, Weirton believes that the Division should first focus
on identifying the quality of groundwaters throughout the State and the existing
and potentizal uses for groundwaters throughout the State.. Second, the Division
shouid establish specific groundwater standards for each designated use.
Groundwater protection practices should be proposed and promulgated only after
the Division obtains a clear picture of the quality of groundwaters throughout West
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Virginia, and groundwater protection practices should only apply in areas of the
State where groundwater has been identified as a significant, usable resocurce.

Protection practices for all activities that have the potential to
contaminate groundwater, such as agricultural, municipal and/or recreational
activities, should aiso be proposed and promulgated. The majority of industrial
facilities have a lesser potential to contaminate groundwater than these other
sources. In addition, the groundwater protection practices for industrial
establishments should be modeled after the criteria at Section 47-58-6 of the
proposed groundwater rules, which apply to facilities that generate electric power.

In general, regardless of the type of activity or facility, any requirement to
install a groundwater monitoring weli(s) and/or conduct groundwater remediation
should be based upon proven risk assessment techniques applied on a case-by-case
basis rather than by applying the most stringent set of criteria in all cases. Existing
and potential groundwater uses and quality must also be evaluated to properly
document the need for and goals of any forced remediation program.

a. Section 47-58-5.2. Outside Material Storage Areas
{Coal, Raw Materials, etc.)

Groundwater monitoring wells should not be required for outside
material storage areas managing “naturally occurring substances,” as well as any
other raw materials or low toxicity nonhazardous wastes, uniess the agency can
demonstrate that: (1) there is an imminent threat of harm to human health and the
environment outside of the facility property boundary; and (2) there are no existing
groundwater monitoring wells onsite that can be used to provide samples
representative of groundwater conditions within the facility property boundary.

b. Section 47-58-5.3. Loading and Unloading

Because non-liquid materials, including wastes, can be readily
contzined and cleaned up and, therefore, do not pose a threat to groundwater
quality, spill prevention and control facilities and procedures for loading and
unloading operations should only apply to the management of liquids.

c. Section 47-58-5.4. Wastewater impoundments
{Holding, Storage, Equalization, Treatment, etc.)

Wastewater impoundments should be evaluated under the
comprehensive groundwater protection plan process as described at Section 47-58-
6.2 of the proposed ruies, which is applicable to facilities that generate electric
power. In addition, groundwater monitoring wells should not be required for
wastewater impoundments, unless the agency can demonstrate that: (1) there is an
imminent threat of harm to human health and the environment outside of the
facility property boundary; and (2) there are no existing groundwater monitoring
wells onsite that can be used to provide samples representative of groundwater
conditions within the facility property boundary.

d. Section 47-58-5.5. Best Management Practices ("BMP”) Plans

The proposed requirements at Section 47-58-5.5 should be
substantially revised to be consistent with the BMP Plan requirements proposed at
Section 47-58-6.2, which apply to facilities that generate electric power. At a
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minimum, the BMP Plan requirements should only address groundwater. The
reference to surface water should be deleted. Because the regulated community is
already required to follow the State BMP Plan for construction activities, references
to these activities should be deleted from this Section of the proposed groundwater
protection rules. In addition, the BMP Plan for groundwater protection should not
address equipment cleaning and maintenance activities that are conducted inside
buildings because such activities are unlikely to affect groundwater quality.

e, Section 47-58-5.6.

In order to ensure consistency throughout each industry and among
different industries in West Virginia, we recommend that site-specific groundwater
protection plan requirements be listed in each industrial establishment’s water
permit and triggered at the time of permit renewal. However, this should be done
after the Division has promulgated groundwater uses and standards.

f. Section 47-58-5.7. Implementation Schedule

As discussed above, in order to ensure consistency throughout each
industry and among different industries in West Virginia, we recommend that the
implementation schedule for site-specific groundwater protection plan
requirements be included in the industrial establishment’s water permit at the time
of reissuance. This would give the Division and the permittee an opportunity to
exchange information regarding the need for groundwater protection and how it
can best be implemented.

g. Section 47-58-5.8. Impoundment Closure Requirements

i. Saction 47-58-5.8.1.

Consistent with the provision at Section 47-58-56.3.2, which
applies to facilities that generate electric power, and in an attempt to advance
pollution prevention initiatives, the regulations should provide that:

All solids, sludges, ete. should be properly
disposed of im—a—tandfid or reused in
accordance with the Solid Waste
Management Requlations.

ii. Section 47-58-5.8.2.

The term “innocuous” should be specifically defined at Section
47-38-2 to include all low toxicity, nonhazardous wastes, including wastewaters.

iii. Section 47-58-5.8.3.

Consistent with the provision at Section 47-58-6.3.4, which
aﬁplies to facilities that generate electric power, the regulations should provide
that:
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impoundments should be fited—in; graded
and leveled to the maximum extent possible
including, where practicable, filling with
soils or other material approved by the
director, capped if the director determines
necessary, and vegetated.

iv. Section 47-58-5.8.4.

As previously discussed, groundwater monitoring
requirements should not be triggered until the Division has classified groundwaters
throughout the State by use and developed groundwater standards for each use
designation. Once all of these standards are in place, assuming groundwater
monitoring is required, groundwater monitoring should not continue beyond such
time as the industrial establishment can demonstrate with analyses from a maximum
of four sampling events over a one-year period that groundwater quality has not
degraded over such period. A statistical method should be used for determining
whether degradation has occurred.

h. Section 47-58-5.9. Site Selection Criteria

The relocation of operations from shallow groundwater zones or
karst areas within industrial establishments should only be required if such
relocation is economically practicable and there is_.an imminent threat of harm to
human health and/orthe environment.

i. Section 47-58-5.10. Pipelines and Pumps

i Section 47-58-5.10.2.

Pipelines managing sanitary wastewaters and/or innocuous
process wastewaters should not be subject to the leak detection and secondary
containment requirements. In addition, these requirementsshould not apply to new
pipeline that is excluded from regulation under the underground siorage tank
program of the U.S. Environmentai Protection Agency (“federal EPA”) at 40 C.F.R.
Part 280.

ii. Section 47-58-5.10.3.

Industrial establishments should be afforded an opportunity to
use unlined ditches as primary conveyances when such ditches manage inert and
innocuous wastewaters.

j- Section 47-58-5.11. Sumps and Tanks

i. Section 47-58-5.11.1.

Consistent with the provision at Section 47-58-6.6.1, which
applies to facilities that generate electric power, an industrial establishment shouid
be able to implement a manual inspection program (e.q., every forty-eight hours), in
lieu of installing a leak detection system, for sumps and tanks that are installed
above ground. _ _
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ii. Section 47-58-5.11.2.

The list of concerns that would favor the installation of sumps
and tanks underground should be expanded to include aboveground space
limitation concerns.

k. Section 47-58-5.12. Diking and Spill Containment

i. Section 47-58-5.12.1.

The term “contaminants” should be specifically defined at
Section 47-58-2 to exclude constituents present in raw materials and low toxicity,
nonhazardous wastes, including wastewaters.

ii. Section 47-58-5,12.2.

The language “appropriate to” should be changed to
“commensurate with.”

3. Section 47-58-6. Criteria Applicable to Facilities
Who Generate Electric Power

As previously discussed, many West Virginia companies, including
Weirton, own and operate their own power plants. Under the proposed
groundwater regulations, Weirton would have to comply with the groundwater
protection practices at Section 47-58-6 and the groundwater protection practices at
Section 47-58-5, which apply to industrial establishments. As discussed above in the
comments on the groundwater protection standards for industrial establishments,
many of the standards for facilities that generate electric power are quite different
than the standards for industrial establishments. Weirton believes that, instead of
the standards proposed for industrial establishments, many of the standards
proposed for facilities that generate electric power should apply to other industries
as well, including the steel industry.

a. Section 47-58-6.1. Outside Material Storage Areas
(Coal, Raw Materials, Loading, Unloading, etc.)

Groundwater monitoring wells should not be required for outside
material storage areas managing “naturally occurring substances,” as well as any
other raw materials or low toxicity, nonhazardous wastes, unless the agency can
demonstrate that: (1) there is an imminent threat of harm to human health and the
environment outside of the facility property boundary; and (2) there are no existing
groundwater monitoring welis onsite that can be used to provide representative
samples of groundwater conditions within the facility property boundary.

i Section 47-58-6.1.2. Wastewater Impoundments (Holding,
Storage, Equalization, Treatment, etc.)

Groundwater monitoring wells should not be required for
wastewater impoundments, unless the agency can demonstrate that: (1) there is an
imminent threat of harm to human health and the environment outside of the
facility property boundary; and (2) there are no existing groundwater monitoring
wells onsite that can be used to provide samples representative of groundwater
conditions within the facility property boundary.
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b. Section 47-58-6.2. Groundwater Protection Plan
i Section 47-58-6.2.2.

Because the regulated community is already reguired to follow
the State BMP Plan for construction activities, references to these activities should be
deleted from this Section of the proposed groundwater protection rules. In
addition, the BMP Plan for groundwater protection should not address equipment
cleaning and maintenance activities that are conducted inside buildings because
such activities are unlikely to affect groundwater quality.

il Section 47-58-6.2.3.

In order to ensure consistency from facility to facility in West
Virginia, we recommend that the comprehensive groundwater protection plan
requirements be listed in each facility’s water permit and be trig?ered through the
Division’s existing water permitting programs at the time of permit renewal.
However, this should be done after the Division has promulgated groundwater uses
and standards. This would give the Division and the permittee an opportunity to
exchange information regarding the need for groundwater protection and how it
can best be implemented. . :

C. Section 47-58-6.3. Impoundment Closure Requirements

i. Section 47-58-6.3.5.

As previously discussed, groundwater monitoring
requirements should not be triggered untit the Division has classified groundwaters
by use throughout the State and developed groundwater standards for each use
designation. Once all of these standards are in place, assuming groundwater
monitoring is required, groundwater monitoring should not continue beyond such
time as the facility can demonstrate with analyses from a maximum of four sampling
eventis over a one-year period that groundwater quality has not degraded over such
period. A statistical method should be used for determining whether degradation
has occurred. -

d. Section 47-58-6.5. Pipelines and Pumps

i. Section 47-58-6.5.2,

Pipelines containing sanitary wastewaters and/or innocuous
process wastewaters should not be subject to the leak detection and secondary
containment requirements. In addition, these requirementsshould notapply to new
pipeline that is excluded from regulation under the federal EPA’s underground
storage tank program at 40 C.F.R, Part 280.

4, Section 47-58-8. Criteria Applicable to New Facilities or New Activities
Not Specified in Sections 5,6,7,14, or 15

As discussed above, Weirton believes that the Division should first focus
on identifying the quality of groundwaters throughout the State and the existing
and potential uses for such groundwaters. Second, the Division should establish
specific groundwater standards for each designated use. Groundwater protection
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practices for new facilities or new activities should be proposed and promulgated
only after the Division obtains a clear picture of the quality, as well as existing and
potential uses, of groundwaters throughout West Virginia. Groundwater protection
practices should apply only in areas of the State where groundwater has been
identified as a significant, usable rescurce.

Further, regardless of the type of activity or facility, any requirement to
install a groundwater monitoring well{s) and/or conduct groundwater remediation
should be based upon proven risk assessment techniques applied on a case-by-case
basis rather than by applying the most stringent set of criteria in all cases.

a. Section 47-58-8.1.

A groundwater monitoring well(s) should not be required if an
existing well(s) on the facility property can provide samples that would be
representative of background groundwater quality. In addition, any requirement to
install a groundwater monitoring well(s) should be based upon a review of the
results of a thorough site-specific risk assessment.

i. Section 47-58-8.1.3.

Weirton recommends that the “naturaily occurring substance”
definition at Section 47-58-2.6 of the proposed groundwater protection rules be
expanded to include other naturally occurring substances that are commonly
managed at steelmaking facilities {e.qg,, limestone, iron ore), including all raw
materials. In addition, the scope of the term “naturally occurring substance” should
be expanded to include low toxicity, nonhazardous wastes (e.qg., slag) that currently
are, or in the future may be, reused, recycled or recoverj} by the generating
industry or by another industry.

il. Section 47-58-8.1.4.

A facility shouid be exempt from any requirement to employ
runoff and infiltration control systems for the bulk storage of naturally occurring
substances unless the Director determines otherwise. Such systems should only be
required on a case-by-case basis after a full evaluation of the existing and potential
uses af the potentiaily affected groundwater.

b. Section 47-58-8.2. Pipelines and Pumps

Pipelines containing sanitary wastewaters and/or innocuous process
wastewaters should not be subject to the leak detection and secondary containment
requirements. In addition, these requirements should not apply to new pipeline that
is excluded from regulation under the federal EPA’s underground storage tank
program at 40 C.F.R. Part 280.

C. Section 47-58-8.3. Sumps and Tanks

The groundwater protection requirements for underground storage
tank regulated sumps and tanks should be no more stringent than the federal EPA’s
underground storage tank standards at 40 C.F.R. Part 280.
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5. Section 47-58-S. Criteria Applicable to Existing Facilities or Existing
Activities Not Specified in Sections 5,6, 7, 14,0r 15

a. Section 47-58-9.1.

The requirements at Section 47-58-8 should only apply to existing
facilities or activities if a “substantive” change in activities or a “substantive”
operational modification is planned. A change in activities or an operational
modification shouid be defined as “substantive” if it is likely to have a negative
impact on a usable groundwater source.

b. Section 47-58-9.2.

In some cases (e.g., where the groundwater is not usable), an
existing facility or activity that is contaminating groundwater should be permitted
to continue operating, provided the facility can show that its operations are not
contributing to the further degradation of the groundwater.

6. Section 47-58-11. Impoundment Closure Requirements
Not Specified in Sections 5,6, 7, 14, 0r 15

a. Section 47-58-11.2.

2

The term “innocuous” should be specifically defined at Section 47-
58-2 to include all low toxicity, nonhazardous wastes, including wastewaters.

b. Section 47-58-11.4.

As previously discussed, groundwater monitoring requirements
should not be triggered until the Division has classified groundwaters by use
throughout the State and developed standards for each use designation. Once all of
these standards are in place, assuming groundwater monitoring is required,
groundwater monitoring should not continue beyond such time as the industrial
establishment can demonstrate with analyses from a maximum of four sampling
evenls over a one-year period that groundwater quality has not degraded over such
ﬁeriod. A séatisticai method should be used for determining whether degradation

as occurred.

7. Section 47-58-13. Remediation

a. Section 47-58-13.1.

i Section 47-58-13.1.3.

‘ As discussed above, groundwater monitoring reguirements
should not be triggered until the Division has classified groundwaters by use
throughout the State and developed groundwater standards for each use
designation. Once all of these standards are in place, assuming groundwater
monitoring is required, the parameters specified by the Director for monitoring
during the remedial operation must be selected based on information collected
regarding historic and current activities conducted at the site of the cleanup and
limited to relevant properties and constituents that are reasonably expected to be
present. . o
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Further, Weirton has the following specific comments on portions of the
proposed penalty rules:

TITLE 47, SERIES 56: ASSESSMENT OF CIVIL ADMINISTRATIVE PENALTIES
1. Section 47-56-2. Definitions

a. Section 47-56-2.7. "Notice of Dismissal”

A "Notice of Dismissal” should be characterized as constituting a
with prejudice.”

IH

dismissa

2.  Section 47-56-5. Hearings and Appeals

a. Section 47-56-5.1. Right to Informal Hearing

If an informal hearing is waived, consistent with the provision at
Section 47-56-5.86, the regulations should provide that:

The assessment officer shall establish a schedule
for payment of the administrative penalty based
on_all relevant factors highlighted in writing 1o
the assessment officer prior to the expiration ot
the thirty-day period from the violator's receipt
of the notice of civil administrative penalty.

b. Section 47-56-5.4. Written Decision

Any written decision dismissing the initial civil administrative
penalty assessment should constitute a dismissal “with prejudice.”

c. Section 47-56-5.5. Request for Formal Hearing

The thirty calendar day period for requesting a formal hearing
should run from the violator’s receipt of the written decision.

3. Section 47-56-6. Individual Civil Administrative Penalties

In general, Weirton believes that Section 47-56-6 of the proposed penalty
rules should be deleted in its entirety. Civil administrative penalties should be
imposed on individuals only in the most extreme circumstances. To the extent a civil
penalty is imposed, the penalty should be determined on a case-by-case basis based
upon specific facts. inflexible formulas should not be used.

a. Section 47-56-6.4.

To the extent the rules contain an individual civil administrative
penalty provision, if an informal hearing is waived, consistent with the provision at
Secticn 47-56-5.6, the regulations should provide that:
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The assessment officer shall establish a schedule
for payment of the administrative penalty based
on_all relevant factors highlighted in writing to
the assessment officer prior to the expiration of
the thirty-day period from the individual’s receipt
of the notice of individual civil administrative

penalty.

4, Section 47-56-7. Civil Administrative Penalty Calculation Procedures

Weirton believes that Section 47-56-7 of the proposed penalty rules
should be deleted in its entirety. A rigid civil penalty formula is not appropriate for
complex groundwater enforcement cases because these types of cases are best
handied on a case-by-case basis. Further, in light of the breadth of the factors
contained in the proposed penalty rules, Weirton believes that implementation of
the rules will lead to the inequitable treatment of industrial facilities in West
Virginia. : B -

CONCLUSION

In light of the absence of water quality classifications and standards for
the groundwaters of West Virginia, Weirton recommends that the Division delay the
promulgation of its proposed groundwater protection rules and first concentrate on
classifying groundwaters throughout the State and developing groundwater
standards for each type of use. “Once these use classifications and groundwater
standards are in place, we recommend that the Division repropose amended
groundwater protection rules that, at a minimum, address our comments. Further,
we recommend the reproposal or promulgation of the proposed penalty rules once
they have been revised to address our comments.

Weirton appreciates the opportunity to comment on the proposed
groundwater protection rules and the proposed penalty rules and requests that the
Division give these comments full consideration in the process of reproposing revised
regulations and/or promulgating final regulations.

Sincerely,

Gene P. Current
Manager, Environmental Control
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L. El1i McCoy, Ph.D., Chief

West Virginia bivision

of Natural Resources

Water Resources Segticn

1201 Greenbrier Street
Charlesten, West Virginia 25311

July 28, 1992
Dear Dr. McCoy:

Attached please £ind a document entitled, Comments on Preoposed
Title 47 Tegisiative Rules, Division of Natural Resources,
Department cf Commerce, Labor and Environmental Resources, Series
58 Groundwater Protection Regulations, Appalachian Power Company,
July 28, 1992. Thig document constitutes the comments of
appalachian Power Company on the subject regulation,

We appreciate this opportunity to offer these comments and will
be happy to either expand on the issues raised or previde any
additicnal informetion that you may need in this matter..

If you have any questions, please feel free %o contact our office.
Sincerely,
/} : - —_
b ok
xjé{iAJLJ :} fﬁ£é£;4@¢4_31~f——‘
Robert J. Rodinson

BEavircenmental Affairs Director

RIR:E ' T
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COMMENRTE ON PROPOSED
TITLE 47 LEGISLATIVE RULES

DIVISION OF NATURAL RESOURCES
DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAL RESOURCES

SERIES 58
GROUNDWATER PROTECTION REGULATIONS

APPALACHIAN POWER COMPANY
JULY 28, 1992




1. Section 2.3, = Definition of "Impoundment"™ - This

definition includes any area that will hold an accumulaticn
of any liguid substance that could impact groundwater. The
term "impoundment" is then used throughcut the regulation
and carries requirements for specific actions (e.g.,
Sections 5.8,6.3, etc.). While there is a strong
indication that the specific references to "impoundments"
in the regulation really mean wastewater impoundments, the
criginal definition does nct convey this meaning and, in
fact, the Division probably dces not intend to restrict the
protection of groundwater toc only wastewater areas.
However, the definition is extremely brcad and could be
interpreted to apply to farm ponds and even swimming pools.
The definition should ke mcdified by inserting the word
"negatively" before the words "impact groundwater" at the
end of the definition. This would bring the definition
intoc accord with other parts of this regulation, which
specifically regulate activities that have a deleterious
impact on groundwater.

Saction 4.1 Competing Regulationg - This section

recognizes that there are a number of other regulations in

the state that have groundwater protection practices as




rart of their requirements. This section goes on to state
that in cases of conflict, "...the rule most protective of
groundwater shall apply." First, the Company suggests that
determining which of two rules is "most protective of
groundwater" may be an extremely difficult task and could
cenceivably result in numerous court actions to establish
standards or criteria for the determination of degrees of
protection. Seccnd, the Company submits that many of the
requirements to be found in existing regulations are the
result of study, scientific evaluation, and public input
and should not be automatically superceded in a wholesale
fashion by the regulation currently under consideration.
The Company feels that, 1n thecse cases wherein facilities
are subject to specific regulatory reguirements that apply
because of the nature cf the facility (such as those
facilities subject to the West Virginia Sclid wWaste
Regulations or these installaticns covered under the
Underground Storage Tank Program), the facility specific
regulations should apply in all cases. Should the agencies
determine that there is a need to further regulate an
activity to bring such facilities into accord with the
currently preposed regulaticn, then the appropriate rule
should be specifically modified, with full opportunity for

public review and comment. The Company feels that it was




the intent of the Legislature to preserve existing programs
in the manner discussed above and it was for this reason
that Section 2.(a) (%) was included in the State Groundwater
Protection Act. This section states, "Disruption of
existing state regulatory programs should be avocided to the
maximum extent practical." We suggest that Section 4.1 of
the preposed regulation be rewritten as feollows:

"Recognizing that in certain cases,

e;cisk:irlg regulations impose

regquirements that are more or less

restrictive than the requirements of

this rule, in the event that this rule

conflicts with ancther applicable rule,

the existing rule will apply. The

Director may, at his discretion, begin

formal regulatory prccess to remove the

conflict between the regulations.

3. . SBecticn 6: Applicability of Requlation to Facilities

Who Generate Electric Power - This section sets out the

epecific groundwater proctection practices that must be
instituted at facilities that generate electric power.
This secticon differs in some instances from Section 5 which
deals with General Industrial Fagilities and recognizes

that electric power plants are in many ways different from




manufacturing plants and present in some areas unigque
circumstances. .The‘Ccmpany would like to point out that
the type of facility contemplated in this section is
actually what is more properly identified in the U.S. EPA
NPDES Guidelines as "Steam Electric Generating Plants."
However, the term as presented in the proposed regulation
would also apply to hydroelectric facilities which, by
thelr very nature, present a negligible potential for
negative impact on the groundwater resource. In general,
hydroelectric generating facilities have little or no
cutside storage areas, ne bulk storage areas, no wastewater
treatment facilities, and do net use on-site landfills for
the disposal of solid waste. The Company submits that the
pectential for groundwater impacts from these facilities is
small enough to warrant exclusion from coverage under this
section. These particular installations would more
properly be covered under Section 10 of the propcsed
regulation that allows the Directer to reguire the
commencement of groundwater protection measures should he
or she decide such action is necessary. The Company
suggests that the title of Secticn 6 be changed by adding
the parenthetical expression "(excluding hydroelectric

facilities)" to the end of the title.




4. Section 6.1.1.b, ~ Construction of New Storage Areasg -

In this section and in several cther places in the proposed
regulaticn, the requirement is specified that certain
facilities be constructed to "prevent" the release of
centaminants te groundwater. The Company subrits that the
term "prevent" connotes a responsibility to erect an
absolute barrier to any possibility of the entrance of a
contaminant in any quantity to the groundwater. That this
is an impossibility is well understded by the technical
community, but may be misconstrued by the general pubklic.
The Company suggests that the term "prevent" should be
replaced by the phrase "minimized to the extent technically
feasible and econcmically practical." We ncte that this
language is employed in the Groundwater Protection Act and
suggest that this concept would be appropriately carried

cver into the regulation.

section requires that, if an impoundment is closed out due
to a problem, then an "impermeable'" cap must be placed on
the area when f£illing is complete. The term "impermeable™
represents a degree of construction nct readily achievable
in reality. Rather than use this term, the regulation

should bé rewritten to cite specific criteria.




€. Section 6.5, - Ingtallation of Underground Pipes -

This section states that all pipelines shall be
preferentially located above ground and gces on to reguire
secondary containment and leak detection for all
underground piping with the exception of several named
categories. First, it is unclear whether this section is
to be applied retroactively to all existing pipelines or
applies only to pipelines being "installed" in the future.
Second, if thils does only apply tec new installations,
clarificaticon is Teeded regarding its application to parts
cf existing pipelines if repairs are made tc secticns but
nct to the entire line. Third, althocugh the list of
exemptions is somewhat indeterminate, it does appear as if
the proposed regulaticn is intended to be applied to a
large universe of pipelines. The Company feels that
reguiring secondary containment and leak detecticn for all
pipelines, unless specifically or categorically excluded,
would result in over pro;ection and potentially
astronomical costs. Many types of pipelines that are not
discussed in Section 6.5.2 present little or no threat to
grcundwater. .For instance, there is nothing in this rule
that would restrict its applicatiocn to pipelines carrying

liguids, thus lines carrying materials in a gaseous or




powered state could be reguired to meet these reguirements.
Also, in Secticn 5.10.2 (and assuming that there is a
typographical error in Section 6.5.2), the exemption fron
this regquirement is restricted to uncontaminated
stormwater. This would regquire that any place in which
storm drains have been routed to a wastewater treatment
plant due to minor contamination, these drains would have
to be outfitted with leak detection and secondary
centainment. The Company knows of no other regulatory
process that has attempted to impose this type of

restriction and feels that it is not justified.

The Company submits that the question of containment and
leak detection for . stormwater lines is only an exanmple of
the preblems and over-regulation that can result from the
extremely breoad coverage in this secticn ¢f the proposed
regulation. The Company strongly urges the Division to
revise this section to reguire such protection only in
narrow, well-defined cases or toc require anycne preparing a
groundwater protection plan to make an assessment of all
underground pipelines (including planned pipelines) and,
where necessary, due to a potential threat to the guality

of the grcundwater, install protection devices.




7. Section 6.6.1, - Reguirement that Tanks, Reservoirs

and Basing have Secondary Containment - This section

apparently regquires that any tank or vessel of any
description must have secondary containment. There is no
menticn made cr consideration given to whether or not the
vessel even contains a material that could have a negative
impact on groundwater. Even though it sounds unreasonable,
this requirement would mandate secondary containment for
poctable water storage tanks. It would also reguire
protective measures for dry materials if stored in a vessel
and cculd even ke interpreted té encompass storage and
reaction vessels located entirely inside a building, as the
definition of secondary containment in the proposed
regulation carries the sense of encompassing only those
devices specifically installed to prevent spills. This may
preclude a building being considered toc be secondary
containment. 2As in the discussion on underground
pipelines, the Company submits that the coverage intended
in this proposal is entirely too broad and seems to attempt
to regulate all activities whether or not there is a
reasonable pctential for negative groundwater impact.
There is also no size limitation regarding the vessels to
be regulated so that even a container holding a few gallons

of a substance would be reguired tc have containment.




In discussions with the Water Resources Section, Company

representatives have discussed the coverage of the Federal
SPCC Program as an example of regulations that prevent the

pollutien of natural resources due to stored material. We
note that the SPCC program dces not regulate any tank under
€60 gallons or unless the total facility has an aggregate
volume of 1,320 gallons. The SPCC regulations alsoc do not
require secondary containment in all circumstances and only
apply to substances known te have a potential for

contamination. We feel that the state shculd, at a

minimum, follow the federal example in this area.

The Company suggests, however, that a more eguitable .
sclution would be to rewrite this section to reguire that
all tanks, reservoirs and basins be surveyed tc determine
if there is a reasonable potential for negative groundwater
impact. Should a poctential for impact be determined, then
the groundwater protection plan should reqguire either

secondary containment or strong countermeasures plan.

The Conpany alsc notes that the section under guestion
reguires that all secgndary containment be "impervious."

This is an imprecise term, but seems to imply that the




ceontainment would contain any liquid intrcduced without
azllowing the first molecule of penetration. The currently
proposed federal SPCC regulation is attempting to address
this same guestion and has prcopesed that any secondary
containment must be impervious to penetratiocn by cil for 72
hours. This is a much less stringent reguirement than the
proposal in this section but is intended to address those
situations wherein a tank is nct inspected for a time
period equal to a weekend plus a Monday holiday. The
current West Virginia proposal already imposes an
inspection reguirement of 48 hours as an alternative to
leak detection installation so even the EPA prcposed
standard would not be necessary in this case. The Company
suggests that a regquirement for an impervicus containment
is, in fact, unnecessary and subject to broad
interpretation and should be deleted.

€. . Section 6.6.2, - Reguirement for Compliance with

Underground Storage Tank Regulations -~ This section
requires that the facility comply with the UST Regulations.

As the UST Regulations already contain cocmpliance
requirements, this section 1s unnecessary. The inclusion
¢f this section in this regulation alse raises a question

of double jecpardy. This section should ke deleted.
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9, S8ection 6.7.1, - Remediation Requirements for Electrie

Power Plants - This section simply states that electric

power facilities are subject to the same remediation
requirements as other facilities. There is nothing in the
rest of the regulation to inmply that electric power
facilities would be exempt from remediation, therefore, it
appears that this sectien 1s unnecessary. For the sake of
clarity, the Ccmpany suggests that this section be deleted.

10. Section 8.1.3 Secondar Containment for

Hon-8pecified Fagilities - This section impocses the same

requirements discussed in Item 7 above but extends these
requirements to all new processes or activities not lcoccated
at a facility already regulated. This section can be read
¢ reguire that any tank, container, vessel, etc.,
regardless of size or lccation, must have secondary
containment. This section also fails te limit this

cocverage to vessels that could negatively impact

groundwater gquality. As discussed above, this secticn is
too broad and needs to be refined so that it only applies
tto a situation that has a reasonable potential teo impact
negatively on the resocurce. As presently written, this

section would apply to automobile gas tanks, in-service

11




electrical equipment (such as small pecle-mounted
transformers), and other small tanks that would pose little
or no potential negative impact. This section should be

refined to limit its scope.

11. General Comment

The Company i1s concerned that the proposed regulations
frequently incorporate strict design standards rather than
operaticnal management as a means of preventing groundwater
contamination. The Groundwater Protection Act requires
regulatory agencies to develop groundwater protection
practices to prevent groundwater contamination that
inciude, but are not limited teo, facility design,
operational management, closure, remediation and
monitoring. In many cases, as described in cur above
comments, strict design reguirements have bsen applied for
pipeliines, tanks, impoundments, etc., without regard for
gsize and little regard for the actual materials or ligquid
being held or transperted. Operatiocnal reguirements, such
as routine inspections, housekeeping, maintenance, testing
and provisicns fcor immediate cleanup, should be a
significant part of the groundwater prctection plan. These
operational practices are especially relevant for

"]low-risk®" activites such as small containers or

12




impoundments containing non-hazardous materials or liguids
for which secondary containment is extremely expensive and
unjustified. The Company urges the DNR to include broader
use of operaticnal management, especially for small

low-risk facilities or portions of larger facilities.

CONCLUSTION
Appalachian Power Ccmpany appreciates the opportunity
0 comment on these proposed regulations. The Company has
worked with the DNR and others throughout this process and
looks forward to continued participation in ensuring the
protection of West Virginia groundwater in a reasonable and
beneficial manner. The Company stands ready to offer any

additional assistance that may be needed.
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Dl Techincal Conter
S0 Dounenen Bovlerard
Crove Allon, Virginia 23060

July 27, 1992

Dr. Eli McCoy, Chief
Department of Natural Resources
Waste Resources Section

1201 Greenbrier Street
Charleston, WV 25311

ATTN: Patrick Campbell

RE: PRCOPOSED GROUNDWATER PROTECTION REGULATIONS8 - COMMENTS
Dear Dr. McCoy:

Virginia Power appreciates the opportunity to comment on the
proposed Groundwater Protection Regulations. The company cperates
Mt. Storm Power Station, in Grant County, a coal-fired electric
power generating facility. Our comments are:

1) Section 2.3 - The definitien of the term "Impeundment" is
scmewhat broad and could be interpreted to apply teo flood
contrel dams, farm ponds, etc. We recommend inserting the
word "negatively" before the words "impact groundwater™ in
order to makée the definition consistent with other parts of
the regulation that refer to activities that may have an
adverse impact on groundwater.

2) Section 4.1 - Section 4.1 recognizes the existence of other
regulations in the state that have provisions for groundwater
protection. The section states that "... the rule most
protective of groundwater shall apply.’ Wa suggest that
interpretation of which of two (or more) rules would be "most
protective" may be difficult and open to broad differences in
interpretation resulting in court actions and delays.
Additionally, we believe that many of the reguirements in
existing regulations are the result of research, studies,
scientific evaluation, and public input and, therefore, should
not be automatically superceded by the regulation currently
under consideration. We reccmmend that in those cases where
facilities are subject to specific regulatory regquirements
that apply because of the nature of the facility (e.g.
facilities subject to the WV Solid Waste Regulation or the
Underground Storage Tank Program) the existing regulations
should prevail. Should the Agencies determine that there is
a need to further regulate an activity so covered, then the
appropriate rule should be specifically modified with full
opportunity for public review and comment.
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3)

4)

5)

6)

Section 6.1.1l.b - The term "prevent" as used 1in Section
6.1.1.b could imply a responsibility to erect an absolute
barrier to any possibility of groundwater contamination. The
technical community realizes that an absolute barrier 1is
impessible to achieve; however, that concept could be
misconstrued by the general public. Therefore, we recommend
that the term "prevent" be replaced with "minimized to the
extent technically and ecconomically practicakle." Such
language 1is found in the Groundwater Protection Act and we
feel that it would be appropriate to carry the concept into
the regulation.

The statement in Section 6.1.1.b that groundwater monitoring
wells may be necessary to assure protection should either be
deleted or added to Section 5.2.2 to provide eguitable
treatment for power generating facilities and the industrial
facilities. While we agree that some aspects of electric
power generaticn are unigue from other industries, the issue
of material storage design should be consistent.

Section 6.2.3.a ~ We feel that the regulations should provide
lead time following promulgation of the regulations and prior
to the beginning of the assessment survey. Activities such as
writing a scope of work, contracting, and planning must
precede the start of the actual assessment survey and time
should be allowed .for those activities. We believe 90 days
would be an appropriate lead tinme.

Section 6.4 - "Shallow" should ke defined either guantita-
tively or gqualitatively. As written, the regulation leaves
room for wide interpretation of "shallow."

Secticons 6.5, 6.6 and 8.1 - As a general comment, the regquire-
ments for various groundwater protection devices (e.dq.
secendary containment, leak detecticn) should allow for more
flexibility in designating applicable facilities. These
requirements should only apply te facilities or structures
that pose a potential adverse impact to the quality of the
groundwater. Without such qualification in the regulatory
language, there would be unnecessary and burdenscme regulatory
requirements with no environmental benefits.

Please c¢ontact Wes Sprouse at (804)273-3552 if you have any
guesticns or if we may be of assistance.

Sincerely,

B. M.

arshall, P.E.

Manager
Water Quality

/jmh




Baker Environmental, Inc.
Airport Ofiice Park, Building 3
420 Rouser Road

Coraopolis, Pennsylvania 15108

{412) 265-6000

July 28, 1992 FAX (412) 269-8097
b

Laidley Eli MeCoy, Chief
DNR, Water Resources Seection
1201 Greenbrier Street
Charleston, WV 25311
Attention: Patrick Campbell

Re: Proposed Groundwater Protection Regulations by the
West Virginia Department of Commerce, Labor, and
Environmental Resources Division of Natural Resources

Dear Mr. Campbeli:

Bzker Environmental, Ince. (Baker) has reviewed the documents for the proposed rule
concerning Groundwater Protection Regulations that were distributed by the West
Virginia Division of Natural Resources (WV DNR) to solicit comments. This letter
eonveys our written comments on the proposed rule. The letter first provides our overall
reaction to the proposed rule in a general fashion and then comments on specific sections
of the proposed rule.

GENERAL

Baker agrees with WV DNR's stated objective of establishing groundwater protection
practices. Groundwater is an important natural resource in the state of West Virginia,
with over 50 percent of the population depending on it for drinking water. However, the
rule is written in terms as general as the stated objective. References to applicable or
relevant West Virginia regulations are ambiguous. Numerous terms are used that are not
defined in the regulation or referenced to other existing regulations.

Qverall, the regulation needs to more clearly define the following:

. Criteria fo determine if a facility is subject to the regulations.

. Materials the agency consider contaminants. Whether contaminants are raw
products, waste or both.

e Parameters to be evaluated in the groundwater assessment survey.

LACTION SPECIFIC COMMENTS

Explanation of Overall Economie Impact of Proposed Rule.

AL Economie Impact on State Government. None.

B. Economie Impaect on Citizens/Publie at Large. None.
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Comment: If review of the Best Management Practices Plans and Groundwater
Proteection Plans will be econducted by government employees, additional labor costs will
be ineurred. Additionally, government labor costs will be incurred to enforee the
regulations. The additiona! government labor costs will add to the tax burden of the
publie at large.

Section 47-58-2. Definitions.

Subseetion 2.6. "Naturally Occurring Substances™ for the purpose of this regulation
means raw or processed coal.

Comment: The proposed regulation limits "Naturally Ocecurring Substances" to raw or
processed coal. What provisions will be made for other naturally occurring substances
such as inorganic constituents and anthropogenic materials {e.g., PAHs)? How does the
designation of "naturally occurring substances" impact the requirements of this proposed
rule? Currently, there is no indication that any exclusions from the requirements exist
for "naturally oeccurring substances". Guidance on determining whether levels of
"naturally ocecurring substances"” at a faeility are within background range should be
provided. L.

Section 47-58-5. Groundwater Protection Practices For Industrial Establishments.

Subsection 5.1. Industrial establishments owned and/or operated by a small business
may be exempted from certain requirements of this section at the
director's discretion.

Comment 1: Small business was previously defined as any faelility or activity that has
less than $330,000.00 in gross receipts per annum. What is the rationale for exempting a
facility based on their annua! revenues. Why not base exemption of a faeility, not on
whether it is a "small business" or not, but on the amount of regulated material stored by
the facility.

Comment 2: What "certain requirements of this section" can small businesses be
exempted from?

Comment 3: What procedure{s) must be followed to obtain exemption at the director's
diseretion?

Section 47-58-5.
Subsection 5.2. Outside Material Storage Areas (Coal, Raw Materials, ete.)

Comment: "Raw materials" was not previously defined. To what raw materials does this
apply? Is there a published list of chemicals, materials, products, wastes that this rule
will apply to?
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Section 47-58-5.

Subsection 5.2.

Paragraph 5.2.1. "Existing areas shall be evaluated for their potential to release
contaminants to the groundwater. Where potential exists, the areas
shall have runoff and/or infiltration control systems. Placement of
groundwater monitoring well may be necessary to perform this
evaluation.”

Comment: Why would placement of groundwater monitoring wells be necessary for
evaluating the potential to release contaminants to the groundwater? "Potential" would
seem to indicate the determination of future possibilities of releases while wells would
identify past/historical events. Groundweater monitoring wells may identify existing
groundwater contamination, but does not necessarily identify the source of that
contamination. Contamination could be from a previous storage area in the same
location or from a storage area in a different location whose plume has migrated to the
current location. An alternative to this may be the utilization of fate and transport
properties of the substances. For exampie, the partitioning potential of a substance
between soil and water could be used to determine the time frame in which a substance
would be expected to reach groundwater. This may be accomplished by modeling or
utilization of TCLP resuits.

Section 47-58-5.

Subsection 5.2.

Paragraph 5.2.2. New areas shall be designed and operated to prevent release of
contaminants to the groundwater, using liner systems if necessary.

Comment: Rule is rather ambiguous and open to many interpretaticns. More detalled
design specifications (e.g., required leak detection eguipment, safety equipment, spill
eontrol equipment, materials of eonstruetion, ete.) should be developed for construction
of new storage areas. This would standardize construction and could be applied fairly in
al! instances.

Seection 47-58-5.

Subseection 5.3. Loading and Unloading.

Paragraph 5.3.2. Produet distribution faeilities and bulk containers shall be designed to
prevent gpills and leaks.

Comment: Rule is rather ambiguous and open to many interpretations. More detailed
design specifications (see previous comment) should be developed for construction of new
product distribution faeilities and bulk containers. This would standardize construction
and could be appiied fairly in all instances.
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Section 47-58-5.

Subsection 5.4. Wastewater Impoundments (Holding, Storage, Equalization,
Treatment, Ete.)

Paragraph 5.4.2. New impoundments shall be designed and operated to prevent release
of contaminants to the groundwater, using liner systems.
Groundwater monitoring wells will be placed, if there is a potential
for groundwater contamination.

Comment: Rule is rather ambiguous and open to many interpretations. Also, a potential
for groundwater contamination from a new impoundment seems unlikely if the system is
designed and operated to prevent releases. Option should be available to use existing
groundwater information or obtain background information through means other than
well installation (e.g., Hydro-puneh) at WVDNR's diseretion.

Section 47-58-5.
Subsaetion 5.5. Best Management Practices (BMP) Plans

Comment: A schedule for a GPP has been provided. What is the schedule for the BMP
Plans? Do these plans need to be reviewed and approved by the WVDNR.

Section 47-58-3.
Subsection 5.5. Best Management Practices (BMP) Plans
Paragraph 5.5.1. BMP plans shall address groundwater as well as surface water.

Particular areas to be addressed regarding groundwater protection
methods inelude:

5.5.1.a Outside manufacturing facilities;
5.5.1.b Outside materials handling;
5.5.1.¢ Equipment cleaning;
5.5.1.d
5.5.1.e.

Construction activities; and,
Maintenance activities.

Comment: These activities need to be better defined as to the types of and degree of
outside manufacturing, materials handling, equipment cleaning, construetion activities
and maintenance aectivities that would require BMP plans. Which e¢hemicals compounds
or elements will require BMP plans?

Section 47-58-5. -

Subseetion 5.5. Best Management Practices (BMP) Plans

Paragraph 5.5.3.¢c. Equipment or structures installed to provide groundwater protection
shall be inspected and maintained regularly for system integrity.

Comment: What is the definition of "regularly"? Are there any reporting or
recordkeeping requirements of these inspections?
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Section 47-58-5. - :

Subszetion 5.6. Each industrial establishment should have a comprehensive
groundwater protection plan which covers all aspects of activities
which could potentially contaminate groundwater. Each industrial
establishment shall conduct a groundwater assessment survey and
prepare a groundwater protection plan containing the following:

Comment: The proposed regulation requires a facility to conduet a groundwater
assessment survey and prepare a groundwater protection plan (GPP). Guidance is
provided for the development of the GPP. It appears from the description of the
contents of a GPP that only existing data are needed. The faecility is not required to
conduct additional testing or monitoring for the plan, If this is the intent, it should be
explicitly stated. No guidance is provided for conducting the groundwater assessment
survey. Specifie information required by the agency for this survey should be outlined.
It should be noted if existing information is sufficient or if additiocnal monitoring or
testing is required. Does the survey need to address each substance that has the
potential to reach groundwater or will the ageney identify indicator chemicals. If
groundwater is not used for a potable service, are conventional parameters that impact
aesthetic properties of water important?

Section 47-58-5.

Subseection 5.6.

Paragraph 5.6.1 An inventory of all operations that may reasonably be expected to
contaminate the groundwater resources and contain an indication of
the potential for soil and groundwater contamination.

Comment: The term "Operations" needs to be defined. Does this only include operations
noted in the proposed regulation (e.g., impoundments, storage areas, and loading and
unloading areas) or does it include process/manufaecturing,

Section 47-58-5. - - : -

Subsection 5.7. Implementation Schedule

Paragraph 5.7.3. Complete assessment survey and collection of information and begin
drafting of Groundwater Protection Plan (GPP) within six months of
promulgation of these regulations.

Comment: Will the GPP require review and approval by the WVDNR prior to
implementation? If yes, does WVDNR have the manpower to review all GPP submitted
simultaneously?

Section 47-58-5.

Subsection 3.8. Impoundment Closure Requirements

Paragraph 5.8.2. I in-place closure is to be performed, stabilize, if necessary, unless
determined to be innocuous.

Comment: Innocucus by what standard. West Virginia regulation used to determine
whether material is innocuous or not should be referenced here. Can determinations be
made based on risk based assessment?

e ——————
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Section 47-58-5.
Subsection 5.8. Impoundment Closure Requirements
Paragraph 5.8.3. Impoundments should be filled in, graded, capped, and vegetated.

Comment: What type of cap is required (i.e., clay, impervious, ete.).

Section 47-58-5.

Subsection 5.8. Impoundment Closure Requirements

Paragraph 5.8.4. At impoundments which were previously existing and where
groundwater contamination had been determined to exist requiring
remedial action with continuing groundwater monitoring, the
groundwater monitoring must continue until results assure adequate
remedial action was taken.

Comment: What determines "adequate remedial action" was taken? Is this aceomplished
by a comparison to naturally occurring background levels in groundwater, health based
criteria, or to a West Virginia groundwater standard (if so, where does this standard
appear?). Can standards be established based on risk based assessment?

Seection 47-58-5.

Subsection 5.10. Pipelines and Pumps

Paragraph 5.10.2. Omn-site underground pipelines may only be installed if provided with
leak detection and secondary containment measures, excluding sewer
systems containing only sanitary wastewater, uncontaminated
stormwater, raw water, condensate, ete.

Comment: What constitutes leak detection. Is this similar to lezsk deteection in the UST
regulations? There is no provisien for corrosion protection of existing or new pipes in
this proposed rule. Corrosion protection would significantly reduce the number of
ccrrosion failures to steel pipes.

Requiring secondary contaminant on piping as deseribed would be a significant financial
burden in many industries. Also, it seems unnecessary for pipes containing many
substances whose effeet on human heaith and the environment are minimal or non-
existent. The language in the proposed rule should be modified to list specifie
eontaminants which require double-walied piping.

Section 47-58-5. :

Subseection 5.11. Sumps and Tanks

Paragraph 5.11.1. Sumps and tanks installed above ground shall have a leak detection
system and secondary containment.

Comment: What constitutes "leak detection" for sumps and tanks located above grade?
Also, 2 minimum tank size should be established to be applicable to this requirement and
speecific materials should be established whieh would make the tank regulated.
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Section 47-58-5.

Subsection 5.11.

Paragraph 5.11.2. Sumps and tanks may only be installed underground for overriding
safety, legal, security, and fire protection econcerns.

Comment: Who determines these overriding safety, legal, security, and fire proteetion
concerns? What procedure(s) must be followed to determine these overriding concerns?

Section 47-58-5.

Subsection 5.12.  Diking and Spill Containment.

Paragraph 5.12.1. Secondary containment (compatible with and impervious to the
contaminants being stored or handled) shall be provided for all above
ground tanks and vessels containing eontaminants.

Comment: A minimum tank size should be established to be applicable to this
requirement (maybe 200 or 500 gallons). Also, what are the "eontaminants" that are
applicable to this requirement. A reference should be made to the list of
materials/contaminants.

Section 47-58-6. Criteria Applicable To Facilities Who Generate Electric Power,

Subsazetion 6.1. Groundwater Protection Practices ,

Paragraph 6.1.1.a. Existing areas shall be evaluated for their potential to release
contaminants to the groundwater. Where potential exists, the areas
shall have runoff and/or infiltration control systems. Placement of
groundwater monitoring wells may be necessary to perform this
evaluation.

Comment: See comment to Section 47-58-5., Subsection 5.2., Paragraph 5.2.1.

Seection 47-58-6.

Subsection 6.2. Groundwater Protection Plan.

Paragraph 6.2.3.e. Complete assessment survey and eollection of information and begin
drafting of Groundwater Protection Plan (GPP) within six months of
promulgation of these regulations.

Comment: See comment t¢c Seetion 47-58-5, Subsection 5.7, Paragraph 5.7.3.

Section 47-58-6.

Subsection 6.3. Impoundment Closure Requirements

Paragraph 6.3.3. If in-place closure is to be performed, stabilize, if necessary, unless
determined to be innocuous.

Comment: See comment to Section 47-58-5., Subsection 5.2., Paragraph 5.8.2.
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Section 47-58-6.

Subsection 6.6. Sumps And Tanks.

Paragraph 6.6.1. Tanks, reservoirs, and basins installed above ground shall have
impervious secondary containment. Such structures will also employ
a leak detection system if located in an isolated area (Le., not
inspected by personnel at least every 48 hours).

Comment: There should be a minimum tank size established for applicability to this
rule. Also, tanks, reserveirs, and basins requiring secondary containment should be
limited to those which store "econtaminants". A reference should be made to the West
Virginia regulation that details the materials/contaminants applicable to this regulation.

Section 47-58-8. Criteria Applicable To New Facilities Or New Aectivities Not
Specified in Seetion 5, 6, 7, 14, or 13.

Subsection 8.1. New facilities or activities which have the potential to impact
groundwater quality, at the director's request, shall install and
sample a sufficient number of groundwater monitoring wells, prior to
facility or aectivity operation, to determine representative
background groundwater quality for the areas of the site whiech will
be developed/used/potentially impacted.

Comment: Appropriate design and construction reguirements would eliminate new
facilities being constructed which have the potential to impact groundwater. This wouild
eliminate the need to install groundwater monitoring wells and monitor the groundwater
until the director determines that the threat of contamination from the facility or
sctivity has ceased. If background groundweater data prior to construction of new
facilities is what the ageney is interested in, this could be cobtained through other means
(e.g.; existing information, Hydro-puneh, etc.).

What mechanism is available to guarantee the director has an opportunity to request
sampling before a facility is put into operation.

Section 47-58-8.

Subseection 8.1, ,

Paragraph 8.1.3. Secondary containment is required for any process or storage
activity, other than impoundments and bulk storage areas for
naturally oceurring substances, in which materials are stored,
handled, or used that may impaet groundwater quality.

Comment: Is this regardless of size? A minimum tank capacity should be established for
applicability to this requirement. Also, more detail is necessary for determining those
materials applicable to this requirement.

Section 47-58-9. Criteria Applicable To Existing Facilities Or Existing Activities Not
Specified In Section 5, 6, 7, 14, and 15.

Subsection 9.1. Where it can be demonstrated to the director that existing facility or
activity design is such that no groundwater contamination is
occurring, continued verification will be the minimum requirement.
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Provided that if new construction occurs or if activities change they
shall be done in a manner which complies with Seection 8§ above.
FPurthermore notificeation to the director must be made, in writing,
180 days prior to any operaticnal modification.

Comment: What is required by continued verification? Is this verification through
installation of groundwater monitoring wells, analysis of groundwater samples, visual
ingpection of storage areas, installation of leak detection devieces? What are the
recordkeeping and reporting requirements of continued verification? Details of the
requirements of continued verification need to be presented so the facility can choose
the method of continued verification that best suits itf.

Section 47-58-10. Operational Management For Facilities Or Activities Not Specified in
Sections 5, 6, 7, 14, or 15.

Subsection 18.1.

Paragraph 10.1.5. Determine if any portion of the facility or activity is located within a
designated Wellhead Protection Area.

Comment: Reference needs toc be made to regulation where Wellhead Protection Area
information can be found.

Section 47-58-11. Impoundment Closure Requirements Not Specified In Sections 5, 6, 7,
14, or 15.

Subsection 11.2. If in place closure is to be performed, impoundment contents must be
stabilized, unless determined innocuous.

Comment: See comment to Section 47-58-5., Subsection 5.2., Paragraph 5.8.2.

I you wish to digeuss our comments/recommendations, please call me at {(412) 269-6024.

Also, please include me on any subsequent mailings associated with these rulemaking

proeazedings.

Very truly yours,

BAKER ENVIRONMENTAL, INC.




Comments on;

TITLE 47 LEGISLATIVE RULES
DIVISION OF NATURAL RESOURCES
DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAL RESOURCES

SERIES 58
GROUNDWATER PROTECTION REGULATIONS

There is a general lack of detail as to the practices that will be required
for groundwater protection. Numerous times there is stated that a particular
activity will have spill or contamination prevention procedures or facilities,
but just what is required for these is not specified.

Examples where more detail should be incfuded: 5.3. - Loading and
Unloading: 5.4. - Wastewater Impoundments; BMP's (“appropriate provisions
..... "/ “in a manner that protects groundwater”); Sumps and Tanks.

If there is a standardized body of spill prevention practices,
contamination prevention practices, runoif and /or infiltration control
systems, etc,, thev should be referenced, If there is not, then it should be the
task of the regulatory agency to develop one.

Much of the language is vague to the point of rendering the regufations
unenforceable. Words like “ inspected regularly, maintained regularly,
should, appropriate measures”, etc. do not provide a firm basis for
enforcement action, :

§ 47 -58-5 Groundwater Protection Practices For
Industrial Establishments

5.4.2. states that if there is a potential for groundwater contamination,
groundwater monitoring wells will be placed around new impoundments.
Who will determine if there is a potential and how will that determination
be made without the information that monitoring wells would yield?

5.5.2. is too vague {n the use of the word “should”. The word “shall” is more
clear.

5.5.3. is too vague in the use of the word “should”. The word “shall” is more
clear.




S.5.3.a. The sentence beginning with “Job procedures” is vague, it sounds too
much like self regulation. These job procedures should be subject to review
and approval

5.5.3.c. uses the words “inspected and maintained regularly”™. An explanation
of what "regularly” means is needed. The words " not less than quarterly”
wculd be more clear, and consistent with the language in 5.53.3.b.

5.6. is too vague in the use of the word “should”. The word “shall” is more
clear.

5.6.5. Besides discussion of this information, provision should be added
indicating that any information gathered will go into DNR data base and thus
should be provided in the correct format for integration into this data base.

5.7.4. There should be requirements for review and approval
of the plans t0o make sure that they comply with the intent
of the Groundwater Protection Act. Groundwater certification is
meaningless if the regulatory agency does not review the BMPs and the
groundwater protection pregram.

5.8.2. There will most likely be many attempts to establish that various
materials as innocuous. Who determines if the material is innocuous? What
is the procedure for making this determination?

5.9. There is much more to consider in sife selection. Refer to the siting
criteria in the solid waste regufations (§47-38-3.1 and 3.2) for examples,
such as distances from wells, streams, mining, highways, dwellings, faults,
wetlands, etc.

5.10.2. Leak detection and secondary containment measures are not
explained. If there is a standardized body of leak detection and secondary
cenitainment measures, they sheould be referenced. If there is not, then scme
‘standardized measures need to be formuiated.

Also, just what is “sanitary wastewater”, “uncontaminated stormwater”,
“raw water” and “condensate”? All condensates are going to be Facluded? If
exclusions are going to be based ¢n such imprcbable concepts, thev should
be defined, and tied to a review and approval process.

5.11.2. Approval by the Chief should be included here.




H

5.12.3. Again, the language is too vague to enforce. Spell out some minimum
requirements.

8§ 47 - 58 - 6. Criteria Applicable To Facilities Who
Generate Electric Power.

6.1.1.b. Runoff and/or infiltration control systems should be included in the
minimum design, and not included in the “if necessary” category with liners.

6.1.2. Are coal combustion by-product surface impoundments included here?
If so, these are completely inadegquate. It is understood that the regulations
which are more protective of groundwater are to be applied, and that would
be the Title 47 Series 38 solid waste regulations in this case, but even in
those, coal combustion by-product facilities are not subject to the same
requirements as other solid waste facilities. Subsection (h) of Section 5 of the
West Virginia Groundwater Protection Act states that Subsections (e}, {f) and
{(g) of Section 5 of the West Virginia Groundwater Protection Act “shall not
apply to coal extraction and earih disturbing activities directly involved in
coal extraction...”. It should be remembered that a coal combustion by-
product facility is not a coal extraction activity or an earth disturbing
activity directly involved in coal extraction. With this in mind, it is unclear
why these f{acilities are regulated differently from other solid waste
facilities. For example, 5.5.2.a.d. of the Title 47 Series 38 regulations would
allow the use of an alternate liner design until it fails, This is inconsistent
with the Groundwater Protecticn Act’s basic policy of nondegradation. In
5.5.2.2.H. of the Title 47 Series 38 regulations, cocal combustion by-product
facilities are exempted from the provisions of Section 4.8.3.¢c.B., which are the
liner requirements for surface impoundments, They are also not subject to
any of the groundwater monitoring requirements of the Title 47 Series 38
regulations. This is an irresponsible approach. Without groundwater
monitoring wells, how will it be known that these impoundments do not
need to meet the same requirements that other solid waste facilities must
meet? There are a lot of assumptions being made that should not be made in
view of the nondegradation policy established by the groundwater
protection act.

6.1.2.b. Remove the “if necessary”. Also, there should be provisions for the
piacement of groundwater monitoring wells,

6.2.1. Again, the “should” should be a “shall”.




6.2.1.a. “impact negatively on” should be changed to “contaminate™ or
“pollute”™. This ianguage is not entirely consistent with WV groundwater
protection policy.

6.2.1.e. Besides discussion of this information, provision should be added
indicating that any information gathered will go into DNR data base. and thus
be provided in the correct format for integration into this data base.

6.2.2. The language contained in 5.5.3.a. through 5.5.3.e.. and our comments
concerning them, should be included here.

6.2.3.d. There should be requirements for review and approval of the plans.
6.3.2. The “should” should be a “shall”.

6.3.3. There will most likely be many atte mpts to establish materials as
inriocuous, Who determines if the material is innocuous? What is the
procecure for making this determination?

6.2.4. The language from 5.8.3. should be used.

6.4. The facilities should not be located over karst areas or shallow
groundwater zones. Also, there is much more to consider in site selection.
Refer to the siting criteria in the solid waste regulations (§47-38-3.1 and 3.2)
for examples, such as distances from wells, streams, mining, highways,
dwellings, faults, wetlands, etc.

To assure protection of grougdwate there needs to be adequate siting
criteria and design requirements. Additional monitoring will not provide
protection, only vield better information concerning the extent of
contamination of groundwater.

6.5.2. This language is a jokel Not only are there exclusions given to the same
vague notions as in 5.10.2., but ash is included, and so is etc. the ambiguous
term “etc.” renders this language meaningless. If exciusions are going to be
based on such improbable concepts, they should be specified, defined and
tied to a review and approval process.

6.6.1. Leave off the “..if located in an isolated area...” language and require
leak detection. The inspection language of 3.11.3. should be included here.

6.6.2. This language is unclear. It is saying that only sumps and tanks
regulated by the Underground Storage Tank Act shall meet all the applicable
groundwater protection requirements. We are not familiar enough with that




act to know the extent to which facilities that generate electric power are
exempted. It would be more clear, and more consistent with the

_Groundwater Protection Act, to say "All underground sumps and tanks shall - -0 ...
mect all the Underground Storage Tank requirements applicable to
groundwater protection.

§ 47 - S8 - 8. C(Criteria Applicable to New Facilities or
New Activities Not Specified In Sections
5. 6, 7, 14 or 15.

This section is even more vague than sectiocns 5 and 6. There is not
encugh detail here for an applicant to know what is required.

8.1.2. If it has been determined that an impoundment "may impact
groundwater quality”, then the type of liner should be specified, or at least 2
minimum, We know that clay liners don't prevent the migration of
contaminants, they only slow the migration down, so we are talking about
svathetic liner systems.

§ 47 - 58 - 12. Prohibitions

12.2. The “/or” needs to be removed. Otherwise, this sentence allows the
contamination of groundwater by any facility or activity with a valid
permit. That is clearly contradictory with the provisions of the Act.

Also, it should be a permit that specifically allows the contamination of
groundwater, not just any permit.

8§ 47 - S8 - 13 Remediation

13.1. The Division should have not just the authority, but the duty to order
remedial actions, as provided in §20 - 5M - 5.(e).

13.2. Once again, the “may” should be a “shall”.

Submitted by:

Mary Wimmer Tom Degen
361 Laurel Street Rt. 3 Box 324
Morgantown, WV 26305 Chloe, WV 25235




Mr. Laidley E11 McCoy, Chief

Water Resources Section

West Virginia Division of Environmental Protection
1201 Greenbriar Street

Charleston, West Virginia 25311

Attention: Patrick Campbell
July 27, 1982

Dear Mr. McCoy:

SUBJECT: JOINT COMMENTS OF THE WEST VIRGINIA COAL ASSOCIATION AND THE
WEST VIRGINIA MINING AND RECLAMATION ASSOCIATION TQO PROPOSED
GROUNDWATER REGULATIONS: GROUNDWATER PROTECTION REGULATIONS,
C.S.R. SECTION 47-58-1, ET SEQ.

The West Virginia Coal Association and the West Virginia Mining and
Reclamation Association are pleased to submit combined comments on the
proposed Groundwater Protection Regulations to be promulgated pursuant
to the West Virginia Groundwater Act, West Virginia Code 20-3M-10.
Although we are submitting a number of substantive comments on the
proposed regulations, both associations wish to congratulate the agency
on the development of these important regulations. It is our opinion
that, with the proposed modifications, these regulations will form an
equitable and effective groundwater management program which is both
protective of the State’s groundwater resource and reflective of the
total needs of the people of West Virginia.

The preparation of these comments was made more difficult because of
confusion relative to authoritative relationships of the various
participating agencies. To date, there has been no formal explanation
of shifts in responsibility/authority assigned by the Groundwater
Protection Act, in light of the Governor’s Executive Order No. 8-92.

We, in the State of West Virginia, find ourselves in an enviable
position when it comes to groundwater. As noted in the Groundwater
Management Strategy Manual, the groundwater in our state is clean and
plentiftul, with only localized problem areas. Since the State is not
dealing with a groundwater problem, and since there is no threat of some
impending catastrophe, we can design our management program to reflect
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the total needs of our citizens--from jobs to environmental protection.
It is with this in mind that we submit the following specific comments:

47-58-2. Definitions.

2.7. "New Facility" for the purpose of this regulation means any
facility or activity which begins construction 180 days or more
initializes-eperation after the effective date of this regulation.

There are two problems with this definition. First, the term
"initijalizes operation" is vague. Does it mean ground breaking or does
it mean the point in time when production actually begins or is it some
other point in time? The second problem is the ability of the regulated
comnunity to respond to these regutations. The regulated community
cannot know exactly what their responsibility is until the regulations
are final, yet this definition requires compliance on the effective date
of the regulation.

The principal intent of these regulations is to prevent the
contamination of groundwater through the use of physical barriers.
These barriers can be designed into a new facility or they can be
retrofit, to some lesser degree, into an existing facility. The
difference between a new and an existing facility, for the purpose of
groundwater protection, is the ability to design groundwater protection
into the initial construction. The incorporation of groundwater
protection into any design requires a period of time between the
promulgation of final requlations and the effective date of those
ragulations. It is not clear whether such a time period will be
provided. Therefore, the proposed modification is suggested for your
consideration.

This modification solves both problems by establishing a clear and
achievable reguirement for the regulated community.

New Definition.

A definition is needed for the phrase "Potential to Contaminate.” The
Groundwater Act and these regulations contemplate the need to evaluate a
facility or practice to determine if, and to what degres, groundwater
protection is required. However, no criteria are provided to form the
basis of this determination. Therefore, wherever such a determination
is needed we recommend the use of the phrase "Potential to Contaminate”
and we propose the following definition:

2.9. "Potential to Contaminate" means the condition of a facility
or activity whereby the operation of that facility or activity can




July 27, 1992
Mr. Laidley ET1i McCoy, Chief
Page 3

reasonably be expected to result in a statistically significant
change to groundwater gquality.

Renumber existing Subsections 2.9, 2.10, and 2.11 to 2.10, 2.11, and
2.12, respectively. This is necessary due to the addition of "Potential
to Contaminate” as 2.9.

2.410. "Practice” means any regulation, rule, peliey; permit
requirement, or other appropriate regulatory acticn which is
protective of groundwater.

The problem with this definition becomes immediately apparent with its
use in Section 47-58-3.1, wherein it is proposed to be established that
"[p]ractices . . . are hereby incorporated by reference into this rule.”
The most troubling aspect of this proposed rule is the attempt to impose
new regulations without complying with the rulemaking requirements of
the Administrative Procedures Act; West Virginia Code 29A-3-1, et seq.

The result of the original proposal would be to impose contents of
policies as rules, even though the agency will not have adhered to
mandated rulemaking procedures which provide for the fullest and fairest
analysis of the impact and validity of the policies as proposed rules.
We are not even aware of which policies are contemplated for inclusion
in these proposed rules. Since these policies would become part of the
rules by reference, it would c¢learly create a situation of noncompliance
with the rulemaking reguirements of West Virginia Code.

2.1011. ‘"Secondary Containment™ means utilizing dikes,

vessels, or any combination thereof to prevent contaminants from
accidentally discharging-inte-the-envirenment polluting the
groundwater.

Contaminants can be discharged into the environment without polluting
the groundwater. Since it is the purpose of these rules to protect
groundwater, the contents of the regulations should be so Timited.

47-58-4, Practices Authorized by the Groundwater Protection Act.

4.1. Recognizing that in certain cases existing applicable
regulations are more protective, and in the event this rule
conflicts with another applicable rule, the most protective of
groundwater shall apply.

The regulated community is concerned that the existing language would
alleow the application of any existing regulation where it is more
stringent, even if that regulation is not applicable. For example, a
hazardous waste requirement could be applied to a coal mine or a machine
shop even if hazardous wastes are nonexistent. We recommend the
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addition of the word applicable so that the meaning of this regulation
is clarified.

A more fundazmental problem exists with this proposed section. Until
there is some indication of how the determination will be made as to the
rule "most protective of groundwater," this section should be deleted
totally. "Most protective" is too subjective and, therefore, does not
give industry or the agency enough information to make consistent
determinations. The industry and the regulatory agency should be able
to consistently reach the same conclusions about the protectiveness of a
particular rule. It is important that indusiry, through a reading of
the regulations, knows which of a set of conflicting or duplicative
rules he is to comply. As written, the regulated community will be
faced with inconsistencies that will detract from the effectiveness of
the proposed regulations because of varying interpretations of
conflicting regulations.

47-58-5. Groundwater Protection Practices for Industrial
Estabiishments.

5.2.1. Existing areas shall be evaluated for their potential to
release-contaminants-te contaminate groundwater. Where potential
exists, the areas shall have runoff and/or infiltration control
systems. Placement of groundwater monitoring wells may be
necessary to perform this evaluation.

These changes are proposed to utilize the definition for "Potential to
Contaminate.”

5.3.2. Product distribution facilities and-bulk-eentairers shall
be designed to prevent spills and leaks from contaminating the

groundwater.

5.3.3. Bulk containers shall be installed in structures designad
to prevent spills and leaks from contaminaiing the groundwater.

Is it the intention of this regulation that bulk centainers themselves
are to be designed to prevent spills and leaks, or can a bulk centainer
not sc designed be placed into a containment that is designed to prevent
contamination of groundwater?

Since most bulk containers are not designed to prevent spills and leaks,
secondary containment is normally used as in SPCC reguirements.

The purpose of the groundwater law is to prevent groundwater
contamination, not necessarily to prevent leaks or spiils. A Teak is
not always a threat to groundwater quality if it is not allowed to
remain as a source of groundwater pollution for a period of time
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sufficient to cause pollution. Therefore, the regquirement, that
structures be designed to prevent leaks, is excessively stringent
because it does not allow for equally effective alternatives such as
containment and removal of spilled or Teaked materials.

5.4.1. Existing impoundments shall be evaluated for their
potential to release-centamimants-te contaminate the
groundwater .

These changes are proposed to utilize the definition for "Potential to
Contaminate.”

5.4.2. New impoundments shall be designed and operated to prevent
release-of-contaminants-te contamination of the groundwater. New
impoundments which, by virtue of the required site evaluation, are
found to have the potential to contaminate groundwater shall use
4siRrg liner or other appropriate control systems. New impoundments
which do not have the potential ic contaminate groundwater shall
install a groundwater monitoring system wells. will-be-placed;-if
there-is-potential-for-groundwater-contaminations

This regulation assumes thait all new wastewater impoundments are sources
of groundwater contamination and, therefore, must be 1ined. Based on
the proposed language, lining would be required even if the pond
contained fully treated wastewater or water which only required solids
removal and exhibited no threat of groundwater pollution. Prior to
requiring the installation of liners, the pond’s contenis should be
evaluated to determine if it poses a threat to groundwater. If a threat
is found then Tiners can be required.

These changes utilize the definition for "Potential to Contaminate," and
make ii clear that liners are not automatically required for all new
impoundments regardless of in-situ conditions, the quality of
water/material impounded, and the potential to contaminate groundwater.

5.6.1. An inventory . . . of the potential for seil-ard
groundwater contamination;

These regulations are to be Timited to protection of groundwater. Not
all contamination of soils will result in contamination of groundwater.

5:6:3---A-1ist-of-procedures-to-be-employed-in-the-desigr-of-any
Aew-operatienss

This regulation assumes that an Industrial establishment can foresee the
new operations it will need. We wish that we were that omniscient.
Since we cannot predict our need for new operations, we are unable to
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develop a list of procedures to be employed in the design of these
operations.

Any new operation must comply with all of the provisions of the
groundwater protection act, consequently we cannot identify any value in
speculating about things which we cannot know. This provision should be
deleted in its entirety.

Subsections 5.6.4 and 5.6.5 should be renumbered to accommodate this
deleted subsection.

5§5.7. Implementation Schedule for Existing Facilities -- In order
to accomplish this task in a timely manner, the following schedule
will be established.

5:7-1:--Begin-greundwater-assessment-sarvey-upen-premulgation-of
these-regulatiens:

5:7:2:--Begin-collection-of-informatien-en-ether-regulatery
activities-upon-promdigatien-ef-these-regulatienss

§:7:3:--Complete-assessment-survey-and-collection-of-infarmation
and-begin-drafting-ef-Groundwater-Protection-Plan-{GPP}-within-six
meRths-of-premulgation-of-these-regdiationss

5.7.1. Within nine months of the effective date of these )
requlations, all regulated industrial establishments shall have a
completed Groundwater Protection Plan (GPP). The GPP shall be
basad upon a groundwater assessment survey and an evaluation of
other applicable groundwater protection regulations.

5.742. Implement Groundwater Protection Plan within one year of
promatgatien the effective date of these regulations.

These proposed regulations provide one year for the implementation of
the groundwater protection plan. This is appropriate for existing
facilities. However, new facilities should have a GPP in place when
construction begins. Therefore, this regulation has been medified to
apply to existing facilities, and a new section is proposed for
47-58-8.4 to deal exclusively with GPP’s for new facilities.

The proposed Regulations 5.7.1 and 5.7.2 are generally unenforceable.
What constitutes "begin groundwater assessment™ or "begin collection of
information?” Is assigning personnel to perform the task, or lcecking up
one reguiation sufficient? How is compliance with this provision
determined? If these activities do not begin until the day after
promulgation, is that a violation of the regulations? If so, when is
the date of promulgation? 1Is it {(a) the effective date of the
regulations;
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{b) the date the regulations are signed by the Governor; or (c) the date
the regulations are proposed?

We propose that an enforceable date be established for the completion of
the GPP’s, that the GPP’s be based upon the data required in 5.7.1 and
5.7.2. This presents a clear and measurable requirement for industry
and for the regulator. Six months were proposed to begin the drafting
of the GPP. We propose adding three months to that and requiring the
completed document. The implementation of the GPP one year after the
effective date of the regulations would be retained, but modified to
clarify the compliance date.

5.8.1. A1l wastewater shall be treated and removed. A1l solids,
sludges, etc., should be properly disposed of in a landfill unless
in-place closure is to take place, in which case the material will
be stabilized unless determined innocuocus.

$:8:2:--1f-in-place-closure-is-te-be-performed;-stabilize;-if
necessaryy-Hnless-determined-innecueds:

This szsction should be rewritten to make it clear that there are
alternatives available for impoundment closure. As written, 5.8.1
establishes that all solids, sludges, etc., should be disposed of in a
Tandfill. It is not clear if this section does allow for in-place
disposal, and yet Section 5.8.2 describes required procedures if
in-place closure is a chesen option.

Also, the requirement that all solids, sludges, etc., be disposed of in
a landfill, is excessively stringent. If the impoundment is lined, or
not contaminating the groundwater, why require the exuberant cost of
removing the material from one site for disposal at another?

Renumber the remaining subsections to reflect the deletion of Section
5.8.2.

5.8.3. Impoundments should be filled in, graded, covered, or
capped and vegetated.

We propose the addition of the phrase "covered, or" to allow the
fiexibility within the agency to use materials other than traditional
caps when the situation is appropriate.

5:9:--Site-Selection-Eriteria----Determine-if-shallew-greundwater
Zenes-ar-karst-areas-exist-and-lecate-away-frem-these-areass

It is prudent not to Tocate industrial establishments in areas which are
sensitive to groundwater contamination. However, most industrial
establishments can be designed and constructed so that groundwater
contamination will not occur in any geological setting. The entire
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State of West Virginia has shallow groundwater zones {(less than 100
feet) and since the regulation refers to groundwater and not aguifers we
can conclude that business should locate outside West Virginia.

Natural resource extraction does not have the flexibility to Tocate to a
different site. The resource (coal, timber, etc.) must be extractied
where it is found. Consequently, natural resource extraction cannot
compily with this requirement.

This regulation implies that any new site should be drilled so that the
local groundwater conditions can be determined. Most industrial
establishments are small businesses, not large corporations. They do
not have the resources to conduct a hydrogeclogical investigation only
to find that the site is unsuitable and that another site must be
purchased. A hydrogeologic investigation may be necessary where
significant groundwater resources are present or where the facility
poses significant risk, but this is not normally the case. Similarly,
drilling for the presence of Karst zones is wasteful in most cases. The
Karst areas of West Virginia have been mapped by the Geological Survey.
Within these areas special precautions may be necessary but it is not
necessary to determine information which already exists.

In order to protect sensitive, or significant groundwater resources, the
State of West Virginia should identify and publish a map of the location
of these resources so that agencies and individuals can make informed
decisions.

Also, this provision will serve to 1imit industrial development in a
small area of the State, thereby increasing the economic hardships of
that area even beyond what will be felt in other areas.

Based on this discussion this provision should be deleted.
5.10.3. Ditches shall not be installed as primary conveyances

where eeoptaminants the potential to contaminate groundwater may
occur unless provided with appropriate impervious Tiners.

These changes utilize the definition for "Potential to Contaminate.”

§.12.1. Secondary containment {cempatible-with-and-impervious-te
the-contaminants-being-stered-er-handled), sufficient to retain
contaminants for a minimum of 72 hours, shall be provided for all
above ground tanks and vessels containing contaminants.

These changes make this provision consistent with the new SPCC
requirements for above-ground storage tanks.

In order to comply with the intent of the West Virginia Groundwater Act,
the operator need only retain a spill or Teak for a period of time
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sufficient to insure that the material is cleaned up before it can
percolate into the groundwater in sufficient volumes to result in a
pollution incident. The permeability of the containment 1iner need only
reflect this degree of protection. An appropriate period of time would
be 72 hours. Within this time, the operator will remove material from
the containment area for proper disposal.

47-58-8. Criteria Applicable to New Facilities or New Activities not
specified in Sections 5, 6, 7, 14, or 15.

8.4. Groundwater Protection Plan

8.4.1. Each new facility should have a comprehensive groundwater
protection plan which covers all aspects of activities which could
potentially contaminate groundwater. Each new faciiity shall
conduct a aroundwater assessmenit survey and prepare a groundwater
protection plan containing the following:

8.4.1.a. Specific identification of all plant operations that may
reasonably be expected to impact negatively on the groundwater
resource;

8.4.1.b. -A description of procedures designed to protect
groundwater from the identified potential contamination sources;

8.4.1.c. A summary of all activities carried out under other
reqgulatory programs that have relevance to groundwater protection;
and

8.4.1.d. A discussion of all available information regarding the
existing groundwater situation.

8.4.2. Development of a Best Management Practices (BMP) Plan to
address groundwater protection procedures for the above activities.
Particular areas io be detailed include outside materials/wastie
handling, equipment cleaning, construction activities and
maintenance activities. BMPs should also clarify that no wastes be
used for deicing, fills or any other use which could negatively
impact groundwater, unless a reuse is provided for in existing
requlations.

8.4.3. The GPP and the BMP plans shall be completed prior te the
beginning of construction.
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47-58-16. Criteria Applicable to Coal Extraction and Production
Facilities. ({(reserved)

The recent transfer of the DNR Water Resources authority into the
Division of Environmental Protection merges two groundwater regulatory
authorities. While each office within DEP is expected to administer the
Groundwater Act within its Jjurisdiction, it is appropriate that the
enabling regulations embrace all of DEP’s responsibilities. Therefore,
a new section applicable to coal mining should be included in the
requlatory package. The regulations which will be included in this
section are currently under development within the Office of Mining and
Reclamation.

The addition of this section requires the modification of Sections
47-58-8., 47-58-9., 47-58-10., and 47-58-11., to include "16" as it
appears in the following: "Not Specified in Sections 5, 6, 7, 14, 15,
or 16.'

The WYCA and WMRA, along with their members, appreciate having the
opportunity to submit comments to the proposed regulations. Thank you
for your kind attention to these comments.

v truly rs,

Benjamin C. Greene
President
West Virginia Mining and Reclamation Association

Oh R S s

Chris R. Hamilton
Vice President
West Virginia Coal Association

blu
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July 29, 1992

Chief, Water Resources Section
West Virginia Division of Natural Resocurces
1201 Greenbrier Street

Charleston, WV

Dear Eli:

25311

Re:

KATHY G. BECKETT
SCOTT A, CHURILLA

W, BRADLEY SORRTLLS
DAVID $. RUSSO

KEITH J. GECRGE

JOMN &, SUMMINGS
MARK A TOOR
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DAVID R, BUNGARD
MATTHEW 8. CRUM
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AMD FEWHETLYANLL,

Proposed Groundwater Protection

Requlations 47 C.S.R. 58

Enclosed please find the original and three ccpies of comments
regarding the Division of Environmental Protection's proposed
Groundwater Protection Regulaticns, 47 C.S.R. 58 which are filed con
behalf of the Independent 0il and Gas Association of West Virginia
and the West Virginia ©il and Natural Gas Association.

Please contact me if you have any guestions.

DLY:shb

Enclosures

ii%%;;;:rely yours,

bavid L.
i

aussy




COMMENTS ON PROPOSED
GROUNDWATER PROTECTION REGULATIONS

TITLE 47, SERIES 58
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WEST VIRGINIA OIL AND NATURAL GAS ASSOCIATION

Prepared by

ROBINSON & McELWEE
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Charleston, WV 25326
(304) 344-5800




COMMENTS OF THE INDEPENDENT OIL AND GAS ASSOCIATION
OF WEST VIRGINIA AND THE WEST VIRGINIA OIL AND
NATURAL GAS ASSOCIATION REGARDING PROPOSED

GROUNDWATER PROTECTION REGULATIONS
47 C.S.R. 58

L INTRODUCTION

The Independent Oil and Gas Association of West Virginia (I0GA) and
the West Virginia Oil and Natural Gas Association of West Virginia (WVONGA) are
nonprofit state trade organizations representing companies engaged in the extraction
and production of o0il and natural gas in West Virginia. In addition, their
membership includes drilling, contracting or supply companies, professional firms and
royalty owners. The organizations are dedicated to promoting and protecting a
strong, competitive and capable oil and natural gas producing industry in West
Virginia and the nation.

IOGA and WVONGA offer the following comments regarding the
groundwater protection regulations proposed by the Division of Environmental

Protection (DEP) for inclusion in the Code of State Regulations at Title 47, Series 58.

II. COMMENTS

The West Virginia Groundwater Protection Act clearly provided that
groundwater regulations pertaining to the oil and gas industry would be drafted by
the Division of Energy. Even though the Division of Energy has been converted to
the Division of Environmental Protection, it is clear that the Office of Oil and Gas is

the logical successor to the Division of Energy’s statutory authority. W.Va. Code §20-




5M-2{a)(9) indicates the legislature’s desire to avoid disruption of existing state
programs, and that end is not served by having an office originating in the former
Division of Natural Resources imposing regulations on those facilities which are
subject to the jurisdiction of the Office of Oil and Gas. Consequently, this rule cannot
apply to oil and gas operations.

The Office of Qil and Gas is developing groundwater protection
regulations which will be specific to oil and gas producers, and which may conflict
with the groundwater protection regulations which have been developed by DEP. For
example, the prohibition found in section 12.1 of the DEP’s rule suggests an
unfamiliarity with oil and gas operations that could result in an unwarranted
interference in oil and gas operations. The Office of Qil and Gas is better equipped
to address protection of groundwater from well operations, and this sort of provision
is best left to its expertise.

In order to avoid contradictory and redundant regulation and to comply
with the legislature’s intent, TOGA and WVONGA recommend that the term
"industrial establishment” be defined in such a way as to exempt any facility which
is regulated by the Office of Oil and Gas. IOGA and WVONGA support the
comments filed by the WVMA in this respect, since the WVMA’s revised definition
of "industrial establishment" would exclude from the scope of the regulation all
facilities which are regulated by the Office of Oil and Gas. In addition, the DEP’s

Series 58 regulation should clarify that oil and gas facilities are not "New Facilities




Monongahela Power Company

LEGAL DEPARTMENT Part of the Aliegheny Power System

1310 Fairmont Avenus

P 2. Box 1392

Fairmont, WV 26555-1392
{304) 366-3000

July 27, 1992

Laidley Eli McCoy, Chief
Department of Natural Resources
Water Resources Section

1201 Greenbrier Street
Charleston, WV 25311

Attention: Patrick Campbell

RE: Groundwater Protection Regulations
Title 47, Series 58

Dear Mr. Campbell

Monongahela Power Company and The Potomac Edison Company are electric utility
companies that generate, distribute and provide electric service in northern and central West
Virgiria and hereby submit comments on the groundwater protection regulations.

The criteria applicable to facilities that generate electric power, as contained in
Section 6 of the groundwater protection regulations, are a carefully crafted compromise that
has been entered into between the agency, industry and environmentalists. An electric power
groundwater subcommittee was established, chaired by Mr. Jerry Ray, which met in
Charleston on numerous occasions and exchanged information and positions regarding
criteria for electric power facilities. Mr. Jerry Ray assimilated all the positions and drafted a
product acceptable to all. The consensus and product of that subcommittee are largely
reflected in the groundwater protection regulations. While the regulations are not exactly
what our companies desired, it is an acceptable compromise and should not be modified
absent compelling reasons.

We appreciate the opportunity to comment.

Respectiully submitted,

Monongahela Power Company




Monongahela Power Company

LEGAL DEPARTMENT Part of the Allegheny Power System

1310 Fairmont Avenue

P 0. Box 1382

Fairmon?t, WV 28555-1392
(304) 386-3000

July 27, 1992

Laidley Eli McCoy, Chief
Department of Natural Resources
Water Resources Section

1201 Greenbrier Street
Charleston, WV 25311

Attention: Patrick Campbell

RE: Groundwater Protection Regulations
Title 47, Series 58

Dear Mr. Campbell

Monongahela Power Company and The Potomac Edison Company are electric utility
companies that generate, distribute and provide electric service in northern and central West
Virginia and hereby submit comments on the groundwater protection regulations.

The criteria applicable to facilities that generate electric power, as contained in
Section 6 of the groundwater protection regulations, are a carefully crafted compromise that
has been entered into between the agency, industry and environmentalists. An electric power
groundwater subcommittee was established, chaired by Mr. Jerry Ray, which met in
Charleston on numerous occasions and exchanged information and positions regarding
criteria for electric power facilities. Mr. Jerry Ray assimilated all the positions and drafted a
product acceptable to ail. The consensus and product of that subcommittee are largely
reflected in the groundwater protection regulations. While the regulations are not exactly
what our companies desired, it is an acceptable compromise and should not be modified
absent compelling reasons.

We appreciate the opportunity to comment.

Respectfully submitted,

Monongahela Power Company

a
Cotinsel—"
Gary A. J&

GAJ:drf




Monongahela Power Company

LEGAL DEPARTMENT Fart of the Allegheny Power System

1310 Fairmont Avenue

P Q. Box 1352

Falrmont, WY 26555-1352
1304} 366-2000

July 27, 1992

Laidley Eli McCoy, Chief
Department of Natural Resources
Water Resources Section

1201 Greenbrier Street
Charleston, WV 25311

Attention: Patrick Campbell

RE: Groundwater Protection Regulations
Title 47, Series 58

Dear Mr. Campbell

Monongaheia Power Company and The Potomac Edison Company are electric utility
companies that generate, distribute and provide electric service in northern and central West
Virginia and hereby submit comments on the groundwater protection regulations.

The criteria applicable to facilities that generate electric power, as contained in
Section 6 of the groundwater protection regulations, are a carefuily crafted compromise that
has been entered into between the agency, industry and environmentalists. An electric power
groundwater subcommittee was established, chaired by Mr. Jerry Ray, which met in
Charleston on numerous occasions and exchanged information and positions regarding
criteria for electric power facilities. Mr. Jerry Ray assimilated all the positions and drafted a
product acceptable to all. The consensus and product of that subcommittee are largely
reflected in the groundwater protection regulations. While the regulations are not exactly
what our companies desired, it is an acceptable compromise and should not be modified
absent compelling reasons.

We appreciate the opportunity to comment.

Respectfully submitted,

Monongaheia Power Company




Monongahela Power Company

LEGAL DEPARTMENT Part of the Allegheny Powar System

1310 Fairmon! Avenue

P. 0. Box 1392

Fairmmon?, WV 26555-1392
{304) 356-3000

July 27, 1992

Laidley Eli McCoy, Chief
Department of Natural Resources
Water Resources Section

1201 Greenbrier Streat
Charleston, WV 25311

Attention: Patrick Campbell

RE: Groundwater Protection Regulations
Title 47, Series S8

Dear Mr. Campbell

Monongahela Power Company and The Potomac¢ Edison Company are electric utility
companies that generzate, distribute and provide electric service in northern and central West
Virginia and hereby submit comments on the groundwater protection regulations.

The criteria applicable to facilities that generate electric power, as contained in
Section 6 of the groundwater protection regulations, are a carefuliy crafted compromise that
has been entered into between the agency, industry and environmentalists. An electric power
groundwater subcommittee was established, chaired by Mr. Jerry Ray, which met in
Charleston on numerous occasions and exchanged information and positions regarding
criteria for electric power facilities. Mr. Jerry Ray assimilated all the positions and drafted a
product acceptable to all. The consensus and product of that subcommittee are largely
reflected in the groundwater protection regulations. While the regulations are not exactly
what our companies desired, it is an acceptable compromise and should not be modified
absent compeliing reasons.

We appreciate the opportunity to comment,

Respectfully submitted,

Monongzhela Power Company




Monongahela Power Company

LEGAL DEPARTMENT Part of the Allegheny Power System

1310 Fairmont Avenue

P. O Box 1392
Fairmont, WV 26555-1392
(304) 366-3000 .

July 27, 1992

Lzaidley Eli McCoy, Chief
Department of Natural Resources
Water Resources Section

1201 Greenbrier Sireet
Charleston, WV 25311

Attention: Patrick Campbell

RE: Groundwater Protection Regulations
Title 47, Series 58

Dear Mr. Campbell

Monongahela Power Company and The Potomac Edison Company are electric utility
companies that generate, distribute and provide electric service in northern and central West
Virginia and hereby submit comments on the groundwater protection regulations.

The criteria applicable to facilities that generate electric power, as contained in
Section 6 of the groundwater protection regulations, are a carefully crafted compromise that
has been entered into between the agency, industry and environmentalists. An electric power
groundwater subcommittes was established, chaired by Mr. Jerry Ray, which met in
Charleston on numerous occasions and exchanged information and positions regarding
criteria for electric power facilities. Mr. Jerry Ray assimilated all the positions and drafted a
product acceptable to all. The consensus and product of that subcommittes are largely
reflected in the groundwater protection regulations, While the regulations are not exactly
what our companies desired, it is an accepiable compromise and should not be modified
absent compelling reasons.

We appreciate the opportunity to comment.

Respectfully submitted,

Monongahela Power Company




Monongahela Power Company

LEGAL DEPARTMENT Part of the Allegheny Power System

1310 Fairmont Avenue

P. Q. Box 1392

Fairmonl, WV 26555-13392
(304) 366-2000

July 27, 1992

Laidley Eli McCoy, Chief
Department of Natural Resources
Water Resources Section

1201 Greenbrier Street
Charleston, WV 235311

Attention: Patrick Campbell

RE: Groundwater Protection Regulations
Title 47, Series 58

Dear Mr. Campbell

Monongahela Power Company and The Potomac Edison Company are electric utility
companies that generate, distribute and provide electric service in northern and central West
Virginia and hereby submit comments on the groundwater protection regulations.

The criteria applicable to facilities that generate eleciric power, as contained in
Section 6 of the groundwater protection regulations, are a carefully crafted compromise that
has been entered into between the agency, industry and environmentalists. An electric power
groundwater subcommittee was established, chaired by Mr. Jerry Ray, which met in
Charleston on numerous occasions and exchanged information and positions regarding
criteria for electric power facilities. Mr. Jerry Ray assimilated all the positions and drafted a
product acceptable to ali. The consensus and product of that subcommittee are largely
reflected in the groundwater protection regulations. While the regulations are not exactly
what our companies desired, it is an acceptable compromise and should not be modified
absent compelling reasons.

We appreciate the opportunity to comment.

Respectfully submitted,

Monongahela Power Company




Monongahela Power Company

LEGAL DEPARTMENT Part of the Allegheny Power System

1310 Fairmont Avenue

F. 0. Box 1292

Fairmonl, WV 26555-1292
[304) 366-3000

July 27, 1992

Laidley Eli McCoy, Chief
Department of Natural Resources
Water Resources Section

1201 Greenbrier Street
Charleston, WV 25311

Attention: Patrick Campbell

RE: Groundwater Protection Regulations
Title 47, Series 58

Dear Mr. Campbeil

Monongahela Power Company and The Potomac Edison Company are electric utility
companies that generate, distribute and provide electric service in northern and central West
Virginia and hereby submit comments on the groundwater protection regulations.

The criteria applicable to facilities that generate electric power, as contained in
Section 6 of the groundwater protection regulations, are a carefuily crafted compromise that
has been entered into between the agency, industry and environmentalists. An eleciric power
groundwater subcommittee was established, chaired by Mr. Jerry Ray, which met in
Charleston on numerous occasions and exchanged information and positions regarding
criteria for electric power facilities. Mr. Jerry Ray assimilated all the positions and drafted a
product acceptzble to all. The consensus and product of that subcommittee are largely
reflected in the groundwater protection regulations. While the regulations are not exactly
what our companies desired, it is an acceptable compromise and should not be modified
absent compelling reasons.

We appreciate the opportunity to comment.

Respectfully submitted,

Monongaheia Power Company
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AGRICULTURAL PRODUCTTS DEPARTMENT

SELLE PLANT, 901 W, OU POMNT AVENUE July 28, 1992

Laidley Eli McCey, Chief
DEP Water Resources Section
1201 Greenbrier Street
Charlesten, Wv 25311

Attention: Patrick Campbell

Comments on Proposed Regulations

Title 47, Series 38, Groundwater Protection Regulations

We support the comments submitted by the West Virginia
Manufacturers Association.

We believe that Amav=31 &b are good regulations and
will provide the neec sure maintaining good
guality useful grounc yE West Virginia and
prevent future major tation problens.

We believe '7 .thin the regulations to
provide the Chief wit 2 authority to exempt some

situations from parts where the reguirements are

unnecessary or ineffe remediating groundwater,
or there are alternat 'easconable, or required by
other regulaticens. S
a. highway turbing activities
constru
b. noncoal ubiect to article four;
chapter !W.Va. Code;
c. any fac Erating pursuant tec an

adminisccacave craer, permit, or other authorization
calling for remedial acticn to be undertaken to
address groundwater contamination;

d. any facility or activitiy whose scle threat to
groundwater quality standards relates tc perched
groundwater located entirely under a contiguous tract
of land where there is no significant movement of the
water Lo surface water or undergrecund scurces of
drinking water.

2. the injection zones of any Class I and V wells
permitted pursuant to statutes and regulations
governing the underground injection control program.
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Also, the very broad range of activities that are
covered under these regulations will undoubtedly result in
individual situations that cannoct be reascnably dealt with with
these regulations and will require other specific actions. The
Chief needs to have the authority permit alternatives.

Title 47, Serieg 5%, Monitor Well

DPrillers Certification

We believe this proposed regulation should be withdrawn.
We believe this is an ineffective way toc assure properly
congtructed groundwater monitoring wells.

We believe the most effective, manageable and economical
method of assuring correct construction of groundwater monitoring
wells is to reguire the well owner /operator to certify that the
well has been ceonstructed in accordance with the groundwater
monitoring standards. One reference is Solid Waste Management
Rules 3.8.4.

We would be pleased to work with you in providing
additional information and references, and answering questions
about the standards.

Sincerely,

CFAA

R. F.” SHERMNAN
ENVIRONMENTAL COQRDINATOR

RFS/twh
3.53 -
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¥en Ellison

July 23,
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5.11.2

5.3.1

13.1.2

Rw

1892

Sumps by their definitioen are low cellection areas;: it is
almost a necessity +that they be installed pelow the ground
gurfaces. I# that underground?

Good!

This can be tricky. We must insurs that zites don‘t just
appear toc be clean because of geasonal factors, etco.

The amcunt of secondary <entainment needs to be specific:
iz, 100% 20%, ete,

This cpens a giant loophole. It doesn’t take much te
justify semething as aconomically unfeasible.
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STATE OF WEST VIRGINIA
. DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAL RESOURCES
WASTE MANAGEMENT SECTION
135G Fansford Streat
Charleston, Wast Virginia 23301
Taiephone (30413485925

J. EDWARD HAMRICK 11l
GAs'r{éi: ﬁ;P;RTON Direcior
July 22, 1982 ANN A, SPANER

Deputy Directer

MEMCRANDUM TO ~ Riad Tannir

Ve
FROM Lewis Baker DZ:J
SUBJECT Comments on Groundwater Protection Regulations

These regulations do not apply to abandoned industrial properties
(CERCLA), but only to active facilities {RCRA} where "wastes are produced"
{sea definition 47-538-2.4).

RCRA f{facilities "shall conduct a groundwater assessment survey and
prepare a groundwater protection plan” (GPP). Will the GPPs be kept In
company files, or will copies also be sent to the Groundwater Office, the
Wellthead Protection Program, the RCRA office?

Under Impoundment Closure Requirements, 47-53-5.8.2, the regulations
say "unless determined innccucus". This term and who determines it are not
specified. How is "innocuovus" to be measured?

The next subsection, 47-58-4.8.3, says "Impoundments sheould be {filled
in", ete, What happens if they are not?

Next, subsection 47-58-5.8.4, mentions 'impoundments which were
previously existing and where groundwater ceontamination had been determined
to exist,” ete.

What do we do with orrﬁér impoundments, probably not properly lined,
where groundwater contamination was not determined because it has not been
monitored?

In subsection 47-58-5.8, Site Selection Criteria, the regulations read
"Determine if shallow groundwater zones or karst areas exist and locate away
from these areas”. This sounds like voluntary zZoning. There Is no
provision for eniorcement, nor any deflmtion of "shallow", or the proper
horxzontal distance to be removed from a shallo'w groundwater zone or karst
area
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There is a subseetion, 47-38-5.10.3, that applies to ditches. It is a
good statement, but seems to be misplaced under the heading for 47-58-5.10
of "Pipelines and Pumps".

Subsection 47-58-11.3 applies to non-industrial impoundments. It states,
"Impoundments must be filled,” etc. This is much stronger than for industriai
Impoundments covered under 47-33-3.8.3 which uses the word "shouwid". Wwhy
this difference?

/{/@5 Section 47-58-5 is titled "Identification Numbers of Monitoring weH
—Remplations and Monitor Well Head". Subsections 5.1 through 5.4 detail the |
numbers for F@Ekﬂg&oﬂ-ﬁ- only; well head ID numbers are not mentioned aga
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cc: Ken Ellison
Pamela Hayes
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DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAL RESCURGES

GASTON CAPERTCN
Govarnst

HMEMORANDUM

FROM:

SUBJECT:

2.4

2.6

I.5.1

5.6.5

WASTE MANAGEMENT SECTICON
1356 Hansford Steet
Charleston, Wast Virgima 25303
Taleghone (304)345-582%

J. EDWARD HARMAICK IH

Dirastor

July 23, 1932

ANN A, SPANER
Depufy Dirsclar
Ken Ellison

Mike Dorsesy }ﬂrlhﬁ>£>.

Comments on Groundwatey Protection Regulations (47C8R 58)

TO:

Divisicn of Natural Rescources ghould be changsd to Division of
Environmental Pretection,

Why are POTWe exoluded?
groundwater.
facilities,

POTWa also have the potentizl to pollute
Perhaps their potential is greater than many other

Is thigz definition workable?
ceourring substances
affect on ¢groundwater,

There are many other naturally
{such as =alt) that may have an adverse

There needs o be a catch-all statement in case there are
other areas that need tgo be covered that aren't in this section.

Bad English., Should read "...groundwater regources
containing an indication...".

It is next to impossible for an individual te be sure
that he haz addressed “all available" informaticn.

What 12 a <urrent problem? This whole section doean't

read very well.

I can zZ2e many instances where i1t might be imposaible te logate
away frem karst or shallow groundwater., How shallew is shalleow?
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July 29, 1992

L. Eli McCoy, Ph.D

Chief, Water Resocurces Section

West Virginia Division of Natural Resources
1201 Greenbrier. Street

Charleston, WV 25311

WATER RESCURCE SECTION

Re: Groundwater Protection Regqulaticns

Dear Eli: , o

Enclosed please find the original and three copies of the West
Virginia Manufacturers Assoclation's comments on the DiviSLOn_of
Environmental  Protecticn's proposed Groundwater  Protection
Regulations, Title 47, Series 58.

Please contact me if you have any guestions.
Sincerely yours,
%
David L. Yaugsy
DLY:shb

Encliosures o L.
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GROUNDWATER PROTECTION REGULATIONS
TITLE 47, SERIES 58

PREPARED BY
WEST VIRGINIA MANUFACTURERS ASSOCIATION

L INTRODUCTION

On June 16,1932 the Division of Natural Resources (now part of the Division
of Environmental Protection, or DEP) proposed a new rule governing groundwater
regulation, to be placed at Title 47, Series 58 of the Code of State Regulations. The
West Virginia Manufacturers Association (WVMA) respects the work the DEP has
put into the drafting of this proposed groundwater protection rule and applauds the
flexibility allowed by the rule and reliance on site-specific plans for groundwater
protection. Nevertheless, we urge the DNR to substantially revise the form of this
rule to make it easier to understand and implement. In order to help in that process,
the WVMA has prepared a revised groundwater protection rule and submits it along
with these comments. We believe the revised regulation is a more workable
substitute for the rule proposed by the DEP, while still providing the same degree of
groundwatér protection. The WVMA encourages its adoption by the DEP.

In order to éxplain the changes made by the WVMA to the DEP’s proposed
rule, and to offer suggestions for improvement of the DEP’s rule if the WVMA’s

alternative is not accepted, the WVMA offers the following comments.




II. GENERAL COMMENTS

The Division’s proposed regulations are generally reasonable but are somewhat
complex, making it difficult to determine what portions of the regulations apply to
what types of facilities. For example, Section 8 applies to "New Facilities Or New
Activities Not Specified In Sections 5, 6, 7, 14, or 15". Do these rules apply to new
activities at existing facilities? Is ﬁhe title referring to criteria that are not specified

in the designated sections, or the facilities and activities that are not specified

therein? This problem recurs throughout the rule.

As a conceptual matter, it would be easier if the Division were to identify the
universe of activities or facilities over which it has jurisdiction and specify the
standards and practices that are universally required. The WVMA has tried to do
this in its revised rule by expanding the definition of "industrial establishment” to
include all facilities regulated by the DEP, and then proposing generally applicable
standards. There are many general requirements that can be imposed on a wide
rangé of facilities and to a broad spectrum of activities. If specific regulations are
necessary for particular types of facilities or activities, they can be added in separate
sections. However, the WVMA believes that general groundwater protection
requirements will provide sufficient protection of groundwater in almost all locations
and situations.

The WVMA also wishes to point out that the Groundwater Protection Act (the
Act) provides great incentive to prevent and remediate groundwater contamination.

While the WVMA does not object to the imposition of reasonable design standards,




believes that the possibility of wviolating the Act will cause all industrial
establishments to carefully analyze all potential sources of groundwater
contamination and develop the controls necessary to avoid that contamination.
Consequently, detailed facility design §peqﬁﬁc§tiops_a;e not needec_l_, and wide latitude

should be allowed in facility operations.

I, SPECIFIC COMMENTS
A Fiscal Note

The WVMA takes issue with the statement in the Fiscal Note accompanying
practices, however these costs will be more than offset by reduction or elimination of
costs related to cleanup/remediation of groundwater.” Such a blithe statement
disregards the tremendous expense that will be involved in implementing this rule,
a cost that will run into the millions of dollars. It is true that, in some cases, the
changes brought about by these rules will prevent groundwater contamination and
thereby avoid remediation expenses. On the other hand, not all existing facilities
that are currently operated without groundwater protection controls are contributing
to contamination, so some of the changes imposed by this rule will "prevent” problems
that never would have arisen.

Every rule is promulgated in the belief that its benefits outweigh its costs. The
WVMA agrees that groundwater protection is necessary, and that it will benefit the

state in the end. However, it also believes that the DEP should acknowledge in the




fiscal note the great costs that will be immediately imposed on industry in this state,

and the DEP should estimate the annual expense incurred by businesses in this state

as a result of this rule.

B.

1.

Definitions

"Contamination” should be defined in such a way as to make clear that only
releases in excess of background groundwater concentrations are prohibited,
unless a different concentration becomes the standard as a result of a variance
or deviation having been granted for a site. Otherwise, the regulated
community is left with no guidance as to what degree of groundwater quality
is being protected.,

"Director” should refer to the Division of Environmental Protection now that
the agency has been reorganized.

The definitions of "Existing Facility” and "New Facility should be changed so
that they no longer refer only to facilities, but also to any operation or activity
as well. Furthermore, the dividing line between "existing” and "new" should
be based on whether construction bhegan on a facility, or whether an activity
commenced, before the effective date of the regulations.

"Industrial establishment” is improperly defined, since itincludes any "activity
in the operational process of which .. . other wastes are produced.” Without
some limit on what constitutes an "activity”, or a definition of "other wastes”,
this definition encompasses every waste-producing activity in the State,

including domestic activities. It would be better to define "industrial




establishment” in 2 manner consistent with the language of the Act, by making
the term include all sources of potential groundwater contamination that are
subject to regulation by the Division of Environmental Protection. This is the
broadest possible class of facilities that could be subject to these regulations
and leaves aside (for now) the question of what facilities DEP has authority to
regulate under the Act. That is a matter which can be resolved later if it
arises.

The definition of "industrial establishment should be further refined by
eliminating all facilities that are regulated by the Division of Health or the
Department of Agriculture, as required by the Act. Furthermore, the rule
should not apply to any facility or activity regulated by the Office of Mines or
the Office of Oil and Gas, since they will be developing their own groundwater
protection regulations.

The WVMA acknowledges the Director’s authority to order reasonable
remediation activities, but does not believe that the Act allows the Director to
order any person to "mitigate”, in the sense of making reparation for,
groundwater contamination, by ;'eplacement of water supplies or otherwise.
Section 4 of the Act refers to mitigation, but only in the sense of remediation,
or working to improve groundwater quality. The Act does not give the Director
the power to order an alleged violator to pay damages for contamination of
groundwater or replace a groundwater source. Consequently, the definition of

"mitigate” should be deleted from the rule.




10.

It is unclear why the term "naturally occurring substance” is substituted for
the phrase "raw or processed coal.” The substitute phrase is neither shorter
nor more descriptive than the phrase it is intended to replace. It should be
deleted from the regulations.

The term "practice” is defined in terms of agency activity, while its use in the
body of the regulations refers to activities undertaken by the regulated facility.
If the Division intends to use the word "practice” in the latter sense, it should
be defined as "any action which is protective of groundwater.”

The term "Hner" is used throughout the regulations as a design standard that
may be required in certain circumstances. The term should be defined if it is
to be readily understood by the regulated community. The WVMA suggests
that the definition of a "liner” be borrowed from the hazardous waste

regulations and modified for purposes of this rule.

"Secondary containment” should be designed to prevent discharge of

contaminants to the groundwater rather than to the environment.

Furthermore, we understand that federal Spill Prevention Control and
Countermeasures Plans will soon require that secondary containment be
sufficiently impervious to prevent a release of tank contents from reaching
groundwater for at least 72 hours, and suggest this as an alternate standard
for tank secondary containment.

The WVMA proposes that the Director be given broad authority to waive the

requirements of this rule for any industrial establishments if he believes that




doing so will not present an increased danger of groundwater contamination,
Therefore, any special provisions for "small businesses” are unnecessary and
a definition of the term can be eliminated from the regulation.

C. Section 3 - Incorporation by Reference
The WVMA strenuously opposes the language in Section 3 which incorporates

into this regulation the groundwater protection provisions of West Virginia Code

Chapter 20, Articles 5A, 58, 5F, 5G, and 5H and the regulations promulgated
thereunder. This is excessively broad and raises a tremendous number of difficult
interpretational questions. For example, does incorporation by reference mean that
all impoundments are required to comply with the liner requirements Qf the Solid
Waste Management Regulations (47 CSR 38), even if they are not solid waste
facilities? Are facilities now subject to double penalties, once for violating the original
regulation and again for violating that regulation as it was incorporated by reference
into these groundwater regulations? The incorporation by reference is simply
unnecessary, because no one can reasonably contend that promulgation of these
provided in Section 4. Indeed, Section 4, which requires applying the rule that is
most protective of groundwater whenever there is a conflict between these regulations

and any others, would be rendered moot if all groundwater regulations were

incorporated into these regulations. Since there is no need for the confusion that will ...

result from application of Section 3, it should be deleted from the proposed rule.




D. Section 4 - Practices Authorized By The Act

The WVMA acknowledges that, where two different regulations establiéh
standards or practices, the more restrictive standard or practice should usually
control, absent provisions to the contrary. However, the WVMA proposes moving
Section 4 to a separate portion of the regulation and combining it with another
subsection which allows the Director to waive the require_ments of this rule where
appropriate. This would allow some needed flexbility in the rule and places the
sections relating to application of this rule in the same place.
E. Section 5.2 - Qutside Material Storage Areas

Industrial establishments should be allowed some flexibility in the actions they
take to.prevent groundwater contamination from outside material (including raw
mafterials, products and wastes) storage areas. In some instances, all that may be
needed is a roof or cover over the area where materials are stored, or a berm around
the area to prevent stormwater from coming into contact with the material stored.
Thesge situations should be evaluated on a case-by-case basis as part of the
groundwater protection plazjl, a{ldr dg not require specific standards in this rule,
Furthermore, the controls imposed by NPDES stormwgte_r permits will include
prevention of contaminatioq_qu:}atgrja} storage piles, gnd _i;hose_ requirements must
be considered when evaluating existing storage areas.

The term "runoff and/or infiltration control systems” is used in the regulation
without definition. Without knowing what it means, the WVMA is unable to

comment on its reasonableness, and suggests it be deleted. Similarly, no guidance




is provided as to when monitoring wells are necessary, and the WVMA suggests that
a separate section addressing the Director’s authority to order placement of
monitoring wells be developed.

New facilities, which can be designed with groundwater protection in mind,
could reasonably be required to use more extensive controls. The WVMA agrees that
a liner should be considered whenever a new material storage area is developed.
F. Section 5.3 - Loading and Unloading

The WVMA agrees that general spill prevention control procedures should be
followed at loading and unloading areas, and that equipment appropriate to spill
cleanup and containment should be kept near loading areas. However, the
Association believes that the requirements of this subsection should apply only to
loading and unloading areas that are outdoors or lack secondary containment, and
recommends a change of the subsection heading to that effect.

The requirement that product distribution facilities and bulk containers be
designed to prevent spills and leaks is reasonable, unless the DEP has in mind some
sort of design standard. In that event, the standard should be clearly stated, and
should only apply to new facilities. It is not practical, from a cost and engineering
standpoint, to redesign all existing product distribution and bulk tanks, but a design
standard could be incorporated in new facilities.

G. Section 5.4 - Wastewater Impoundments
As with the outdoor material storage areas, the WVMA is unsure of what is

intended by the requirement of "runoff and/or infiltration control systems.” Is the




intent to eliminate runoff from the impoundments or into the impoundments? What
is infiltration control? Presumably it is not a liner, since that term is used
separately, but it is not clear what else is meant. Until the term is defined, the
WVMA cannot evaluate whether it is a reasonable requirement, and therefore

suggests that controls on impoundments be developed on a site-specific basis.

The WVMA agrees that liners and monitoring wells should be considered at
new impoundments if there is potential for groundwater contamination. Liners or
monitors may not be needed where there is no likelihood of contamination, such as
at an impoundment which holds barely-contaminated stormwater or makeup cooling
water.

H. Section.5 - Best Management Practices (BMP) Plans
The subsection dealing with BMPs is duplicative of the subsection which

requires groundwater protection plans. Those two sections should be combined in the

manner described in Section I of these comments. Regardless of whether this change
it made, the WVMA has the following comments about BMPs.

1. BMP plans are required to address groundwater "as well as surface water.”
There is no explanation as to why surface water is mentioned here and
nowhere else.. Presumably, the Division is concerned about violations of water
quality standards in surface water that are caused by non-point source
groundwater discharges. If so, the Division should state so gxplicitly by
defining groundwater in such a way as to include the effects of non-point

source_discharges of groundwater to surface water. As stated in this

10




regulation, though, the BMPs would have to address contaminated water that
is processed through a wastewater treatment plant and discharged through a
NPDES point source.

The BMPs provide that waste cannot be used for "deicing, fills, ete., unless
provided for in existing regulations.” The "etc.” is too vague and should be
replaced with more specific examples if the Division is aware of any other
examples. Furthermore, the situations in which wastes may be beneficially
used wastes should be extended to those which are addressed in permits and
orders issued by the Division, and not limited just to those which are
addressed by regulation.

Quarterly inspections of groundwater protection programs are unduly
burdensome, especially at large facilities, where several days may be needed
to complete the inspection. Annual reviews should be required instead.
Section 5.6 - Groundwater Protection Plans

Groundwater protection plans should be the heart of this rule. Each industrial

establishment should be required to 1) identify all potential scurces of groundwater
contamination; 2) identify all statutes, rules, permits or orders that apply to them
that impose obligations or conditions which are relevant to groundwater protection;
and 3) compare the first list with the second to determine what further controls are
needed to address potential contamination. In most cases, existing regulations, such
as Spill Prevention Control and Countermeasures regulations or the Underground

Storage Tank Act regulations, and permit conditions, such as those imposed by

11




NPDES permits or hazardous waste permits, or remediation orders issued by some

governmental agency, will already be in place and protecting groundwater. The

purpose of this rule should be to identify and close gaps in coverage, not creation of

a new program which sets duplicative burdens on the regulated community. The

WVMA urges the DEP to combine the sections dealing with BMPs and groundwater

protection plans, eliminate redundancies, and emphasize them as the best tool for

implementing the Act

dJ. Section 5.7 - Implementation Schedule
The WVMA does not object to the DEP’s implementation schedule, as it allows

a reasonable time to prepare a groundwater protection schedule. The DEP should

clarify that design standards imposed on existing facilities, will be implemented by

means of compliance schedules at the time a facility submits a permit for
groundwater certification.

K. Section 5.8 - Impoundment Closure Requirements
Closure requirements for impoundments should be moved to the subsection

which sets design standards for impoundments. Regardless of where the

requirements are located, though, the WVMA has the following concerns.

1. Subsection 5.8.1 requires disposal of all solids or sludges in a landfill. This
does not allow any beneficial use of the sludge, a practice which is encouraged
by EPA. Several facilities in the state already land apply sludge as a fertilizer,
and there are any number of other beneficial uses for sludge if properly

controlled. In addition, it requires disposal in a landfill rather than by

12




incineration or some other reasonable method. To address these limitations,
subsection 5.8.1 should be revised to add the words "or reused” after the word
"disposed.”

2. Subsection 5.8.5 relates to impoundments closed due to a "current problem”
which require an "impermeable” cap. The former term is extremely vague and
provides no notice of the type of problems that would require a cap, and the
requirement of impermeability is probably more stringent than necessary, and
may be technically impossible to achieve.

L. Section 5.9 - Site Selection Criteria
The WVMA agrees with the policy represented by Section 5.9; i.e., to avoid

shallow groundwater zones or karst areas wherever possible. However, some

facilities may already be located entirely above shallow groundwater zones or karst
areas and therefore could not expand existing facilities. This section should be
rewritten to recommend siting facilities in non-karst areas or away from shallow
groundwater without mandating that activities and facilities must always be located
away from these areas. The WVMA suggests adopting the first two sentences in

Section 6.4, with the clarification that new facilities should be designed to protect the

resource. Otherwise, the rule could be interpreted to require a complete redesign of

existing facilities. Such a redesign would be prohibitively expensive and is

impractical. . . . L . L0 L Ll

The WVMA also suggests that the term”shallow groundwater” be defined.

i3




M. Section 5.10 - Pipelines and Pumps

The WVMA does not oppose the preference for installing new pipelines above
ground, as long as the rule makes clear that certain types of pipelines, even those
located at an industrial establishment, must be underground for reasons of safety
or because it is the most logical location for them. For example, natural gas pipelines
do not present a significant danger to groundwater, and would present a much
greater safety risk from fire or explosion if they were _lpcatggi above ground. |
Furtheérmore, seconidary containment measures on every natural gas delivery pipeline
at a facility would be prohibitively expensive without serving any real purpose for
groundwater protection. Consequently, the WVMA urges specific exemptions for the
above ground preference for the types of wastewater pipelines already listed in the
DEP’s rule and for pipelines transporting natural gas,

There should also be an exemption from secondary containment and from the
preference for above ground construction for pipelines carrying contaminated storm
water. Storm water picks up its contamination from contact with wastes or products
which are exposed to the elements and from there drains either to a treatment
facility or some discharge pcint. If underground pipelines or sewers are not
permitted to convey such storm water, it must be collected in sumps, pumped many
feet above ground and then carried to its ultimate destination through overhead
piping systems. Wastewater pipelines do not represent major sources of

contamination and can logically remain underground.
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The rule should also recognize that some pumps, such as cooling water pumps,
are built to leak small amounts of cooling water around the seals in order to keep the
seals properly lubricated. Such leaks do not present a hazard for groundwater, and
they should nof require secondary containment.

N. Section 5.11 - Sumps and Tanks

As with pipelines and pumps, the requirements that sumps and tanks have
both leak detection systems and secondary containment is unduly burdensome.
Underground storage tanks are regulated under a separate act which provides
sufficient guarantees against releases from USTSs to the environment through use of
secondary containment, leak detection, spill and overfill reporting, etc. Further
controls on USTs are unnecessary. As for above ground tanks, they should be
addressed in the section that deals with diking and spill containment, rather than
have multiple sections dealing with the same subject.

The WVMA suggests that the Division may have erred in suggesting that
sumps may be installed underground only for overriding concerns. Sumps are, by
their very nature, located at the lowest point in a drainage system, which will almost
always be in the ground. It would be prohibitively expensive to locate all sumps
above the level of the surface that is draining to it or retrofit all existing sumps. It
wouwld be more reasonable to require secondary containment for new sumps. In

addition, quarterly inspection of sumps is excessive and should not be required.
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0. Section 5.12 - Diking and Spill Containment

As drafted, the proposed rule would require impervious secondary containment
for all "above ground tanks and vessels containing contaminants.” The WVMA
believes that secondary containment is not needed for all tanks, especially where the
contents could not, because of the location or the capacity of the tank, reach
groundwater, or the contents do not pose a danger of groundwater contamination.
Consequently, subsection 5.12.1 should be rewritten to provide that an evaluation of
secondary containment requires and analysis of the risk of tank failure and the
potential of a release to reach groundwater. Furthermore that subsection should be
changed by deleting the words "and impervious to." Requiring impervious
containment would be extremely expensive (and perhaps technically impossible),
given the number of tanks and containers that would have to be retrofitted with dikes
or other types of containment. If a design standard is to be specified, the secondary
containment could be required to contain a release of tank contents for a minimum
of 72 hours.
P. Section 6 - Facilities That (Generate Electric Power

The WVMA believes that the provisions applicable to electric generating
facilities should be the same as those that apply to other industrial establishments.
To the extent that electric generators require special provisions, the WVMA
encourages them to be put in this section. However, all requirements which apply

to all industrial establishments should be put in one location for ease of reference.
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Q. Sections 8, 9 and 10 - Criteria For Various Facilities

As mentioned in the General Comments section, the WVMA iz not sure what
facilities are regulated under Sections 8, 9, or 10. To the extent Section 8 imposes
controls on new sources of groundwater contamination at industrial establishments,
the WVMA encourages the DEP to group those requirements in the appropriate
subsection in the section which regulates industrial establishments. To the extent
that Sections 9 and 10 are referring to faclities which do not qualify as "industrial
establishments” under the DEP’s definition of that term, those sections can be deleted
if the DEP adopts the broad definition of "industrial establishment" recornmended by
the WVMA, because DEP would already be extending the scope of the rule to the
fullest extent of its jurisdiction. Consequently, Sections 8, 9, and 10 should be
deleted or incorporated into the rest of the rule.
R. Section 12 - Prohibitions

Section 12 is problematic because its application to industrial establishments
is unclear. Presumably the DEP has some type of situation in mind where a spill
would occur as a result of "deliberate” action, but the WVMA 1s unsure when this
would occur at an industrial establishment. It may be that the DEP intends this
prohibition to apply to oil and gas operations and, if so, this provision should be left
to the groundwater protection rules that will be developed by the Office of Oil and
Gas. If the rule is meant to apply to industrial establishments, the words
"deliberately” and "impact” should be defined, and the prohibition should only apply

to releases which reach groundwater, not those which could do so.
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The WVMA also believes that section 12.2 needs substantial revision, sinece it
uses ill-defined terms such as "impact” and seems to prohi_bit any release to
groundwater, even if the release does not affect existing natural quality. If the DEP
would refer to contamination of groundwater, and define contamination as the WVMA

has suggested, this problem would be addressed. =~

Section 12.2 properly recognizes that a permit may éio%cox-ltaminatio;n beyond
natural background levels, a provision which the WVMA approves. Cleanup levels
at sites with existing groundwater contamination may be specified by a permit or
order issued by a government agency, and that level should be recc;gnized as the level
beyond which contamination will not be permitted under these regulations.

S. Section 13 -Remediation

The WVMA believes that the rules regarding remediation found in section 13.1
are reasonable for the most part and does not suggest any major changes. The
WVMA does object to section 13.2, because the DEP does not have authority to

require payment of reparations, or any other types of damages, as "mitigation”.

IV. CONCLUSION

The WVMA appreciates the opportunity to provide these comments regarding,
and a suggested revision of, the DEP’s proposed groundwater regulations. We look
forward to working with you on this rule,

Submitted this 29th day of July, 1992.

WEST VIRGINIA MANUFACTURERS ASSOCIATION -
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2.5. "Industrial establishment" means any facility or
activity which could adversely impact groundwater and is subject to
the jurisdiction.of the Division of Environmental Protection, but
does not include those facilities or activities which are regulated
by the Department of Agriculture, by the Division of Health, or by
any political_subdivision or agency which 1s authorized by the
Director to become a groundwater regulatory agency. "Industrial
estalklishment” does not include any activity which is regulated by
the Office of Mines or the Office of 0il and Gas of the Division of
Environmental Protection.

2.6 "Liner" means a continuous layer of natural or man-nade
materials, beneath or on the sides of a surface impoundment,
landfill or landfill cell, which restricts the downward or lateral
escape of the contents of the landfill or surface impoundment.

2.7. "New" facilities, areas and activities are those which
begin operation, or on which construction begins, after the
effective date of this requlation, or any activity which begins
after the effective date of this regulation.

2.8. "Permit" means any license, certification, registration,
permit, or any other approval granted by an agency authorized to
regqulate facilities or activities which may have an adverse impact
on groundwater. ' ' o ' s '

2.9. "Practice" means any action which is protective of
groundwater.
2.10. "Secondary Containment" means using dikes, berms,

synthetic or natural liner systems, double walled containment
vessels, or any combination therecf to prevent contaminants from
discharging into groundwater,

§ 47-~-58-3. Groundwater Protection Practices For Industrial
Establishments.

3.1. Within one year of the effective date of these
regulations, "~ each industrial establishment must develop a
comprehensive groundwater protection plan which addresses all
pcotential sources of grocundwater contamination. Each grcocundwater

protection plan shall contain the following:

3.1.1. An inventory of all operations and activities
that may reasonably be expected to contaminate groundwater and an
indication of the potential for groundwater contamination. These
include evaluation of outdocor manufacturing facilities, outdoor
materials handling areas, loading and unloading areas, eguipment
cleaning, construction activities, and maintenance activities;




3.1.2. Identificaticn of existing statutes, regulations,
permits, orders and agreements which impose controls on facility
design or operation that prevent contamination of groundwater.
These would include, but would not be limited to, design standards
and best management practices imposed by underground storage tank
requlations, NPDES permits (including stormwater general permits)
and solid or hazardous waste permits;

3.1.3. A description of new or additional controls or
activities ¢to prevent groundwater contamination that are not
addressed by existing practices;

3.1.4. A list of procedures to be employed in developing
new facilities or activities in a manner that is protective of
groundwater;

3.1.5.  Instructions that will be provided to all.
operaticon and maintenance employees on preventing groundwater
contamination; and

3.1.6. Semi-annual inspection of secondary containment
or testing of leak detection systems, and annual review and
updating of the groundwater protection plan.

3.2. ©Outdoor Material Storage Areas

3.2.1. Existing outdecor areas at which coal, raw
material, product or wastes are stored shall be evaluated for their
potential to release contaminants to the groundwater. Where

potential for contamination exists, acticn shall be taken to
prevent groundwater contamination.

3.2.2. New outside areas at which coal, raw materials,
products or wastes are to be stored shall be designed and operated
to prevent release of contaminants to the groundwater, using a
liner if necessary.

3.3. Loading and Unloading Areas; Distribution and Bulk
Facilities. .

3.3.1. Loading and unloading areas, including, but nct
limited to, areas used to load and unload drums, trucks and
railecars, shall have spill prevention control .facilities and
procedures. Spill containment and cleanup equipment shall be
readily adaccéessible.

3.3.2. New distributicn facilities and bulk containers
shall be designed to prevent spills and leaks.

3.4. Wastewater Impoundments.




3.4.1. Existing wastewater impoundments shall be
evaluated for their potential to cause grcundwater contamination.
Where potential exists, action must be taken to prevent further
groundwater contamination.

3.4.2. V¥ew wastewater impoundments shall be designed and
censtructed to prevent groundwater contamination, using a liner
where necessary.

3.4.3. Closure of Wastewater Impoundments.

3.4.3.a. Any wastewater impoundment that will no
longer be used should be closed in a way that prevents groundwater

contamination. All wastewater that could contribute to groundwater
contamination shall be treated as appropriate and removed.

3.4.3.b. If solids and sludges are removed they
should be properly disposed or reused. If in-place closure is to
be performed solids and sludges should be stabilized, if necessary.

3.4.2.c. Impoundments should be graded and leveled
to the maximum extent possible, including, where practicable,
filling with soils or _other material approved by the Director,
capped if the Director determines necessary, and vegetated.

3.4.3.4. At impoundments where groundwater
contamination had been dJdetermined to exist, requiring remedial
action and groundwater monitoring, the groundwater monitering must
continue until results assure adequate remedial action was taken.

2.4.3.e. If impoundments are closaed Lkefore
remediation activities are complete, a cap should be placed over
the impoundment when filled in and graded to facilitate surface
water run-cff.

3.5. Pipelines and Pumps.

3.5.1. New pipelines and pumps at industrial
establishments must be designed and constructed to prevent
contamination of groundwater, and shculd be installed above ground
where practicable. New pipelines or pumps that are installed below
ground should have secondary containment and leak detection, where
appropriate. '

3.5.2. Pipelines containing only sanitary
wastewater, contaminated stormwater, raw water, cooling water,

steam condensate, or ash slurry, and pipelines transporting natural. .

gas, need not be constructed abkove ground or have seccondary
containment or leak detection.




3.5.3. New ditches shall be appropriately lined
unless the substances in the ditch do not have the potential to
contaminate groundwater.

3.6. Sumps and Tanks.

3.6.1. New sumps and nhew above ground tanks shall
have secondary containment that is appropriate to the risk of
containment failure and the potential to contaminate groundwater.
Such secondary containment shall be sufficient to prevent the
contents of the tank from reaching groundwater for at least 72
hours.

3.7. Site Selection Criteria.

3.7.1. If shallow groundwater or karst areas is
present at the site of a proposed facility or activity, the
facility or activity shall be designed to protect groundwater.

§ 47-38-4. Monitoring Wells.

4.1. Monitoring wells and piezcometers shall be located,
drilled and constructed in manner that allows accurate measurement
of groundwater contamination and water levels and prevents
contamination of groundwater .through the finished well hole or
casing.

4.2, The Director may require placement of a reascnable
number of piezometers or menitoring wells at an existing industrial .
establishment in order to determine the extent and type of
groundwater contamination and water levels. The Directer shall not
order placement of wells or piezometers until after consultation
with the owner or operator of the industrial estaklishment.

4.3. New facilities or activities which have the potential to
impact groundwater guality shall, at the Director's regquest,
install and sample a sufficient number of groundwater monitoring
wells to determine representative background groundwater guality
for areas of groundwater which could be contaminated. ©One set of
background water quality samples is required prior to facility
operations.

§ 47~58~5. Remediation.

5.1. The Director has the authority to order persons to
conduct remedial actions which are appropriate to the type and
extent of contamination, and which are subject to applicable permit
conditions and variances and deviations from existing water quality
and water guality standards that are allcwed under the Act. The




Director encourages agreements for investigation and cleanups in
appropriate cases.

5.1.1. The use of permanent solutions to the maximunm
extent practical to correct groundwater contamination is preferred.

5.1.2. Natural attenuation of groundwater contamination
may be an appropriate remediation response where active remedial
measures are not technically and economically practicable.

5.1.3. Adequate groundwater nonitoring shall ke
conducted to demonsitrate control and containment of groundwater
contamination. The director shall specify which parameters should
be monitored in a remedial operation.

§ 47-58-6. Applicability of Regquirements.

6.1. The Director may waive scme or all of the requirements
of this rule upon determining that such regquirements are not
necessary to protect groundwater from contaminatiocn.

6.2, Where the standards for facility design, or the
activities required, by this rule are less stringent than the
standards and activities required by other statutes, regulations,
permit conditions or orders applicable to a facility, the more
stringent reguirement will apply.




