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causing groundwater contamination, when dESlrlng a varlance, will expend mnies
to scientifically justify the need for the variance.

C. Economic Impact on Citizens/ Public at Large. None.

Date:

Signature of Agency Head or Authorized

Vi 77

Director, Division of EnvipHfmental Protection




DATE:

TO:

FROM

August 12, 1993
Legislative Rule-Making Review Committee

: Department of Commerce, Labor and Environmeantal Resources; Division of
Environmental Protection

LEGISLATIVE RULE TITLE: Groundwater Quality Standard Variances

1.

2.a

2.b.

2.¢.

2.d.

2.e.

2.t

3.d.

Authorizing statute(s) citation: § 20-5M-1 thru 6

Date filed in State Register with Notice of Hearing: 7/7/93

What other notice, including advertizing, did you give of the hearing? Notice placed in
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DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAL RESOURCES

OFFICE OF WEST VIRSINIA
SERIES 57 SECRETARY OF STATE

GROUNDWATER QUALITY STANDARD VARIANCES

§47-57-1. General.

1.1.  Scope -- This legislative rule establishes criteria for variances and deviations
from the requirements of W.Va. Code, §20-5M-1 et seq. that would otherwise obligate
sources to assure compliance with existing quality, groundwater quality standards of the
state Water Resources Board and preventative action limits imposed by groundwater
regulatory agencies.

1.2. Authority -- W.Va. Code, §20-5M-1 through 6.
1.3. . Filing Date --
1.4. Effective Date --

§47-57-2. Definitions.

The definitions set forth in W.Va. Code, §20-5M-3 shall apply to this seres along
with the following definitions uniess the context clearly indicates otherwise.

2.1, "Act" means the West Virginia Groundwater Protection Act, W.Va. Code
§20-5M-1 et seq.

2.2, "Agency" means any branch, section, division, depariment or unit of the
state, county or local government, however designated or constituted, which has the
authority pursuant to W.Va. Code §20-5M-1 et seq. to regulate facilities or activities ~ °
which have the potential for adversely impacting groundwater.

2.3. "Agency action" means the issuance, renewal or denial of any permit, license
or other required agency approval, or any terms or conditions thereof, or any order or
other directive 1ssued by the division of environmental protection, division of health,
department of agriculture or any other agency of the state or a political subdivision to the
extent that such action relates d1rect1y to the Implementatlon administration or
enforcement of the Act.




2.4, "Class of sources" means a group of sources which engage in similar types
of activities and release, or have the potential to release, similar types of pollutants to the
groundwater.

2.5. . "Constituent” means any chemical, radielesieat or biological substance found
in groundwater due to either natural or man-made conditions.
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standards: "Deviation” means an action of the Director relieving a single source or ¢lass
of sources. for one or more spedific constituents. of the requirement to_maintain and
protect groundwater at existing qualitv. where existing quality is better than that required
to maintain and protect applicable groundwater guality standards.

2.7. "Director" means the Director of the Division of Environmental Protection
of the Department of Commerce, Labor and Environmental Resources.

2.8. "Existing quality limits" means the existing quality of groundwater that is
better than groundwater quality standards and which must be maintained and protected
pursuant to section 5(e) of the Act,

2.9, "Groundwater" means the water occurring in the zone of saturation beneath
the seasonal high water table, or any perched water zones.

2.10. "Groundwater quality standards" means the standards of purity and quality
for groundwater of the state promulgated by the State Water Resources Board pursuant

to section 4 of the Act.

2.11. "Preventative action limit" means a numerical value expressing the
concentration of a substance in groundwater that, if exceeded, shall cause action to be
taken to assure that standards of purity and quality of groundwater are not violated.

2.12. "Release" means any act or omission that results in the spiiling, leaking,
pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping
or disposing of materials or contaminants in a manner that has caused or is reasonably
likely to cause the entry of a constituent to groundwater.




2.13. "Source” means any facility or activity which has caused a release or is
reasonably likely to cause a release.

2.14. "Variance" means a legislative rule modifying groundwater quality standards
or preventative action limits, or both, for a source or class of scurces, for one or more

specific constituents.
§47-57-3. Statutory Exemptions.

3.1. The requirements of subsections 5(e), 5(f) and 5(g) of the Act related to
groundwater quality standards, preventative action limits or existing quality limits shall
not apply to coal extraction and earth disturbing activities directly involved in coal
extraction that are subject to either or both Article 3, Chapter 22A of the W.Va. Code or
Articie 5A, Chapter 20 of the W.Va. Code. All other provisions of the Act are applicable
to such exempt activities. ' ) . : '

32. . The Act is not applicable to groundwater within areas of geologic
formations which are site specific to the production or storage zones of crude oil or
natural gas and which are utilized for the exploration, development or production of crude -
oil or natural gas permitted pursuant to Chapter 22B of the W.Va. Code nor to the
injection zones of Ciass Il or III wells permitted pursuant to the statutes and regulations
governing the underground injection control program. All groundwater outside such areas
shall remain subject to the Act. An agency has the right to require the submission of data
with respect to the nature of such exempt activities.

3.3. The Director has the authority to modify the requirements of subsection 5(g)
of the Act with respect to non-coal mining activities subject to Article 4, Chapter 22A of
the W.Va. Code. Such meoedification shall assure protection of human health and the
environment. Those agencies regulating such activities shall retain their groundwater
regulatory authority as provided for in the relevant statutes and regulations governing such
activities other than the Act.

§47-37-4.  Contamination in Excess of Groundwater Quality Standards.

4.1. Except for anv source or class of sources which has been granted a variance
for the particular contaminant at issue, anv A#ny person who owns or operates a source

subject to the Act which has caused, in whole or in part, the concentration of any
constituent to exceed any applicable groundwater quality standard subject to the Act, must
cease further release of that contaminant and must make every reasonable effort to




identify, remove or mitigate the source of such contamination and strive where practical
to reduce the leve! of contamination over time to support drinking water use of such

groundwater.

42,  Sources which are operating in full compliance with and pursuant to an
agreement, administrative order, permit, or other authorization of an agency requiring
remedial action to be undertaken to address groundwater contamination shall be deemed

to be in compliance with therequiremnents W, Va. Code §20-5M-4(b). efthe-Act—torthe
fryras - cuch-order. . horiation.

§47-57-5. Deviation from Existing Quality.

5.1,  Application -- Any per§on Tiay apply to the Director to obtain a deviation
from an agency action taken, or to be taken, to assure that a single source or class of
sources maintain and protect groundwater at existing quality, where the existing quality
is better than that required to maintain and protect applicable groundwater quality
standards. Such petition may be independently filed or may be made in conjunction with
other matters pending before the Director er-may—be-independentiy—filed. If such other
matters require public notice, then the request for a deviation shall be clearly identified
in such notice. :

5.2. ~ Contents -- An application for a deviation must contain:

5.2.1. name, mailing address and phone number of the person requesting the
deviation and the name of the individual to be contacted regarding the application;

5.2.2. a description of the source or class of sources and constituents for
which the deviation is being requested and, in the case of a request for a class of sources,
z description of how such sources are substantially similar and the geographic area to be
covered by such class;

5.2.3. a description of the area for which the deviation is proposed,
including an analysis of the geology and hydrology of the area;

%e—b-e—aﬁee-teé—by—t—h-e—éw&t—reﬂ— a repor’t of the ex1stmg groundwater quahtv and uses in

the area to be affected by the deviation, including, but not limited to the levels of
constituents for which the deviation is being requested;




5.2.5. alist of other sources which may-have-ar-effectengroundwater may

be expected to contaminate in the area for which the deviation i1s requested;

526 a—demonsteatien—that a statement describing why the measures
necessary to preserve existing quality are not technically feasible or economically
practical; and

52.7. a—demonstration—that a statement describing why a change in

groundwater quality is justified based upon economic or societal objectives.

5.3. Director Action -- The Director may grant or deny a deviation for a specific
site, activity or facility or for a class of activities or facilities which have impacts which
are substantially simiiar and exist in a defined geographic area. The Director's reasons
for granting or denying such a deviation shall be set forth in writing. To insure that
applicable groundwater quality standards are not violated, the Director shall evaluate the
cumulative impacts of all faciiities and activities on the groundwater resources in question
prior to granting any such a deviation and shall include such evaluation in this written

report. _ T B

5.4. Terms and Conditions -- The Director shall have the exclusive authority to
determine the terms and conditions to be applicable to the Director's decision to grant a
deviation and the Director shall have the exclusive authority to determine the terms and
conditions of such a deviation., The groundwater regulatory agency shall take such
alternative action as may be necessary to assure that the facilities and activities which are
subject to the deviation maintain and protect applicable groundwater quality standards. In
maintaining and protecting such groundwater quality standards, such agency shall establish
preventative action limits which, once reached, shall require action to control a source of
contamination to assure that such standards are not exceeded.

5.5. .. Notice -- The Director or Chief of the Office of Water Resources of the
Division of Environmental Protection of the Department of Commerce and Labor and
Environmental Resources shall provide notice of any decisions to approve an application
for a deviation to the applicant and to any person that has submitted a written request for
such information to such Director or Chief.

§47-57-6. Variance From Groundwater Quality Standards and Preventative Action
Limits.

6.1.  Application -- Upon petition by any person, the Director may identify a

-
F




single source or class of sources which by their nature cannot be conducted or operated
in compliance with the groundwater quality standards or preventative action limits, or
both, established pursuant to the Act and may grant a variance for a single source or class
of sources. In the case of a petition on behalf of a class of sources, the petition may be
filed by any person. In the case of a petition on behalf of a single source, the petition
may only be filed by the owner or operator of that source. Any person who petitions for
such variance must give contemporaneous notice of the petition by Class I advertisement
in a newspaper of general circulation in the area to be affected by the requested vanance.
If the petitioner seeks a variance which would apply throughout the state, a Class 1
advertisement must be placed in a newspaper of state-wide circulation. Any advertisement
must identify the name, address, and telephene number of the person requesting the
variance, the area in which the variance would be effective (note: include a map 1if
appropriate), and the source or class of sources for which the variance is requested and
the constituents for which the variance is requested.

6.2. Contenis -- An application for a variance from preventative action limits or
groundwater quality standards, or both, must contain the following information:

6.2.1. name, mailing address, and phone number of the person requesting
the variance, and the name of the individual to be contacted regarding the application;

6.2.2. a description of the source or class of sources and constituents for
which the variance is being requested,

6.2.3. the levels of constituents for which the variance is being requested.

624, 623, a description of the area for which the variance is proposed,
including an analysis of the geology and hydrology of the area;

625 624 a description of current groundwater quality and uses i the
area to be affected by the variance, and the predicted long-term effect of the variance on
the groundwater guality and uses;

6.2.6. 625 & Iist_of- other sourcés_which may have an effect on
groundwater quality in the area for which the variance is requested;

6.2.7. 62:6. the alternate limits or standards and mitigation measures
proposed by the applicant if the variance is granted, and any proposed variance
conditions; T T T




6.2.8. 62+ a statement describing why the source or class of sources by
their nature cannot be altered or modified to avoid vielating preventative action limits or
water quality standards; S

6.2.9. 6238 a statement of the nature and extent of the benefits of the

proposed variance including, but not limited to, benefits associated with economics,
employment opportunities, health and safety, and the environment;

62.10, 629 _a description of alternatives to the wvariance, and an
explanation of why the beneﬁts of the proposed action outweigh the benefits of each
considered alternative course of action, including not granting a variance, and an
explanation of why none of the considered alternatives is reasonable and prudent,

6.2.11. 6256 a statement explaining why the proposed action is more
in the public interest than the protectlon of groundwater quality standards or preventative
action limits; and

6.2.12. 6211 a certificate of publication.

6.3.  Rulemaking -- If, after considering the variance petition for a single source
or class of sources, the Director concludes that a variance is appropriate, in whole or in
part, the Director shall initiate legislative rulemaking as provided in Article 3, Chapter
29A of the W.Va. Code. The proposed rule shall set forth:

6.3.1. adescription of the single source or class of sources to be granted the
variance and the constituents for which the variance is requested;

6.3 .2. the geographical area for which the variance is allowed;
6.3.3. any appropriate terms and conditions; and

6.3.4. the Director's preliminary findings pursuant to subsection 6.7 with
respect to which public comment is to be solicited.

6.4. The proposed rule shall be accompanied by a statement of the Director's
grounds for proposing the variance =ale. In addition to all other rulemaking requirements,
the Director shall hold a public hearing, following 30 days notice, at which oral comments
may be received from any interested person, and the Director must allow at least 10 days
after such hearing for the submission of written comments. Notice of the public hearing




shall also be filed with the state capitol press office. The Director shall issue a
determination as to whether such a variance is or is not appropriate within 45 days of the
close of the comment period and, :f determined to be appropriate, shall take such further
steps as may be appropriate to have the variance promulgated as a legislative rule.

6.5, Denials -- If the Director determines that a variance for a single source or
class of sourcés shall not be allowed, he shall publish a denial decision stating the reasons
for the denial and provide a copy of the denial decision to the petitioner along with a
notification of the petitioner's appeal rights by certified mail, and by regular mail to any
other person who requests a copy of the denial decision. Notice of the denial decision
shall also be published in the State Register.

6.6. Appeal -~ Any person who is adversely affected by the Director's decision
to deny a variance may appeal that decision to the Water Resources Board within 30 days
of the date of publication of a denial decision in the State Register.

6.7.  Variance Criferia ~- The Director shall promuigate a-vartaree rulemaking for
a variance for a single source or class of sources, if the Director finds that:

6.7.1. a single source or class of sources by their very nature cannot be
conducted in compliance with the requirements of W.Va. Code §20-5M-5{g).

benefits of complymg mth the preventatwe action limits, or groundwater quality
standards, or both;

6.7.3. 672 the variance is more_in the public interest than the protection
of groundwater quality standards or preventative action limits; and

6.7.4. there is no reasonable and prudent alternative to the variance.

6.8. The Director's findings pursuant to the foregoing subsection shall include-
a statement of basis in support of each finding.

6.9. Terms and Conditions -- The Director may propose the variance through the




initiation of rulemaking upon such reasonable terms or conditions as may be necessary
to protect human health and the environment, to satisfy all requirements of the Act (other
than compliance with groundwater quality standards or preventative action limits, or both
as specified in the variance), and to minimize adverse impact to groundwater consistent
with granting the variance. Such terms and conditions shall include, where the Director
deems it to be appropriate, alternative groundwater water standards, alternative
preventative action limits, moniforing and reporting requirements, and enforcement
provisions. To the extent that such terms and conditions include alternative groundwater
quality standards, the Director shall consult with the Water Resources Board in
establishing such alternative standards.

6.10. . Initial Variance -- All
sources. except for those sources_peratmg pursuant to Subsection 4.2 of this rule. shall
be granted a waiver of the requirements to_comply with all groundwater quality standards
and preventative action limits until January 1, 1994, Any source, whether single or class,
which has filed with the Director on or before December 31, 1993, a statement declaring
an intent to make application for a variance shall be granted a waiver of the requirements
to comply for only those deemed—teo—be—in—comphanee—with—all groundwater quality
standards and preventative action limits,_specific to the variance application, until July 1,
1995, The letter of intent shall include. but not be limited to. identification of the
constituent(s) for which a variance is requested, a statement of the nature of the actjvity
requesting the variance, and the geographical area to be affected, bv the variance, if
granted. Notwithstanding any other provisions of this subsection, such sources may be

subject to such other standards or conditions as may be established by an agency to
protect human health and the environment and to satisfy all requirements of the Act other
than compliance with groundwater quality standards or preventative action limits, or both
as specified in the variance. Anv waiver granted pursuant to this Subsection will be
extinguished upon the issuance of the Director's denial of the entire variance. In those
instances where a portion of the variance application has been denied. the waiver for that

portion 1s extinguished.

6.11. Variance From New Standards -- All sources,_except for those sources
operating pursuant to Subsection 4.2 of this rule, shall be granted a waiver from the
requirements to comply deemed—te—be—in——oomphanee with any groundwater quality
standards and associated preventative action limits not in effect on August 30, 1993, until
six months following the effective date of such standards and associated preventative
action limits. Any source, whether single or class, which has filed with the Director,
within six months following the effective date of such standards and associated
preventative action limits, a statement declaring an intent to make application for a




variance shall be granted 2 waiver of the requirements to complv for only those deemed
m—eomphence—with—alsueh groundwater standards and preventative action limits as
specified in the letter of intent for an additional 18 months. The letter of intent shall
include. but not be limited to, identification of the constituent(s) for which a variance is
requested, a statement of the nature of the activity requesting the variance, and the
geographical area to be affected. by the variance. if granted. Notwithstanding any other
provisions of this subsection, such sources may be subject to such other standards or
conditions as may be established by an agency to protect human health and the
environment and to satisfy all requirements of the Act other than compliance with
groundwater quality suek standards or preventative action limits, or both as specified in
the variance. Any waiver granted pursuant to this Subsection will be extinguished upon
the issuance of the Director's denial of the entire variance. In those instances where a
portion_of the variance has been denied, the waiver for that portion is extinguished.

6.12. Periodic Review -- No less frequently than every five years the Director
shall review all prior decisions granting deviations and variances to determine their
continued consistency with this series. Should the Director determine that any
modification of such a decision is appropriate, the Director shall initiate rulemaking
pursuant to Article 3, Chapter 29A of the West Virginia Code.
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DEPARTMENT OF COMMERCE LABOR AND ENVIRONMENTAL RESCURCES
DIVISION OF ENVIRONMENTAL PROTECTION

RESPONSIVENESS SUMMARY
August 1993

Proposed Rule: VGroundwater Quality Standard Variances"

The West Virginia Division of Environmental Protection (DEP)
has received thoughtful criticism during the public comment
period on proposed "Groundwater Quality Standard Variances"
Title 47, Series 57. This rule establishes c¢riteria for
cbtaining deviations and variances from either existing
groundwater gquality or the groundwaiter guality standards.

To comply with federal and state puoblic participation
requirements the DEP issued on July 9, 1993 a notice
announcing the beginning of a thirty one day public comment
pariod. The notice was published in eight newspapers,
rzpresentative of various geographic areas across the state.
Copies of the public notice were also sent to state agencies
affected by the rule, the U.3. ZEnvironmental Prectection
Agency, the members of the Water Quality Advisory Committee,
and other Iinterested parties. The notice included an
announcement ©of a public¢ hearing for the proposed rule which
was held on August 9, 1993, at the DEP's Nitro office.

The DEP received 7 written statements by August 10, 1993, the
date on which the official record was closed. One oral
comment was offered at the public hearing. The following is
this agency's response to the reccmmendations and concerns
raised.

Written Comment/Response

Several cocmmentors stressed an urgent need for the Division
to file this proposed rule as an emergency rule. They stated
that since the Regquirements Governing Groundwater Quality
Standards will become effective August 25, 1993, numerous
liability questions will arise for facilities that are
suddenly required to adhere to a new set of regulations.
Also as - the rule is drafted, the dates set forth in
Subsection 6.10 would become meaningless, as the normal
legislative process would keep the rule from becoming
effective until the spring of 1994.

The Division recognizes the concerns raised by the commentors
as having serious implications, and will therefore seek the
Secretary of States approval to file this proposed rule under
the emergency rule provisions of 29A of the Code.




SECTICHN 2

One commentor noted that the definition of constituent had
peen expanded to include radioclogical parameters. The
commentor pointed ocut that this modification went beyond what
was provided for in the statutory definition and urged its
deletion.

The Division acknowledges the commentors concern, and will
strike the term radiological . from the definition of

constituent. However, the Division would like to state that
radiological parameters are considered to be chemical in
nature. The deviation and variance procedures would still

apply if these parameters are causing contamination.

One commentor requested the Division modify the definitions
of "release" and "source" in such a way that they do not
beacome retroactive,. The commentor states that the Act uses
the present tense with regards to spills, contamination, etc.
and therefore so should the rule. -

The Division's best way of responding to this issue is by

referring to how the terms are used in the rule. The term
"release” appears only in the definition of "source" & "Class
of soiurces" and in Subsection 4.1. If the term release was

defined so as to exclude spills or contamination that have
already occurred we would be 1limiting ourselves to what
action we could require to effectively clean up and/or
mitigate past offenses. The Division maintains that although
the Act stresses pollution prevention, it does not
immediately forgive past wrongs. Similar logic <c¢an Dbe
applied to the term "source", and therefore the Division
elects not to change either definition.

Two commentors suggested that a definition of “coal
extraction and earth disturbing activities directly involved
in coal extraction” be defined and one of the commentors
cfferagd three possibkble definitions for the term.

The Division acknowledges that this term is used in the
regqulation without definition. However the Division refrains
from using any of the commentors definitions as they raise a
much larger issue than those addressed by this proposed rule.
The definitions offered would serve to expand the statutory
exemption for coal mining to include areas/activities that
are not a direct part of the coal removal operations (i.e.
preparation plants, refuse piles, material storage, etc.).
The Division understands the significance of this issue, but
maintains the 1legislative intent was not to 1include
associated activities in the exemption. Relief from this
issue should be addressed by the Legislature and therefore




the Division will not add the requested language to this
rule. ' , ,

Two commentors suggested an alternative definition for the
term "deviation". The commentors' coffered definitions vary
but all indicate that a "waiver" or '"relief" is Dbetter
language than the proposed language which "modifies an agency
action".

The Division has given much thought to how the definition for
deviation could be improved. All commentors were effectively
trying to define the same logic, but each had minor problems.
Therefore, by incorporating the pro's of each offered
definition the Division has modified the definition of
"deviation" as follows: "Deviation means an action of the
Director relieving a single source or class of sources, for
one or more specific constituents, of the requirement to
maintain and protect groundwater at existing quality, where
existing quality is better than that required to maintain and
protect applicable groundwater quality standards."

SECTION 3

One commentor requested that the language in the Act which
was restated in Subsection 3.1. of the proposed rule should
be modified in such a way as to change the requirement from
facllities which are subject to W.V., Code 224, Article 3
and/or W.V. Code Chapter 20, Article 3A to facilities which
are subject to "the permitting reguirements'" of W.V. Code
22A, Article 3 and/or W.V. Code Chapter 20, Article 5A.

The Division responds by stating that if this were changed we
would only be clouding the issue raised in the response to
comments for the proposed definition of "coal extraction and
earth disturbing activities directly involved in coal
extraction". Therefore for reasons stated in the definitions
response the Division will not include the commentor’s
suggested language.

SECTICN 4

One commentor urged insertion of language into Subsection
4,1. that would clarify that those perscns who have obtained
a variance for the constituents of concern are not subject to
the reguirements o¢f this Subsection.

The Division concurs with the commentor and has added the
commentor's suggested language, with slight modification, to
the beginning of Subsection 4.1. The new language 1is:




"gxcept for any source or class of sources which has been
granted a variance for the particular contaminant at
issue..."

Another commentor stated that as written Subsection 4.1.
conceivably could require all persons to mitigate groundwater
contamination and suggested that only those persons subject
the Certification requirements of Section 8 of the Act should
be required to mitigate.

The Division responds by stating that if only those persons
subject to the Certification requirements of Section 8 of the
Act were required to mitigate, conceivably an individual
could do irreparable harm to groundwater, and then not be
subject to the requirements of this Subsection. The Act
applies to any person who may impact groundwater, therefore,
the Division will not limit its authority by modifying this
Subsection as requested.

Another comment received on Subsection 4,1 seeks
clarification as to whether 'cease further release" means
stop the initial spill, or can it alsc mean, stop further
releases as would be the case 1f scils are saturated from the
initial release and continue to leach centaminants into the
groundwater.

The Division understands the issue raised, but believes the
suggested modification (making this Subsection only apply to
"initial" releases) would limit our regulatory ability in
worst case scenarios. In most instances, once the "classic"
source has been removed, the Division would not treat
contaminated soils as a source. In addressing this issue the
Division would Ilike to 8tate 'nonclassic" releases will
likely occur and stopping only the initial release would not
be following the intent of the Act which is to be protective
of groundwater. Furthermore adding the suggested language
would be altering language found verbatim within the Act.

Therefore the Division will not adopt the commentor's
suggested language. '

Finally the commentor reguested that sources only be
responsible for contamination which 1s under the sources
control,

The Division responds by giving two possible argquments that
could arise if the requested language were to be included in
the rule. First, 1f a person had a release that went
off-site, an argument could be made that since this
contamination is off-site, it 1is not under the sources
control. A second scenaric would be that if Company A
contaminated a site, and Company B bought the property,
Company B c¢ould argue that the prior contamination is not
under their control and avoid certain requirements of the Act
and this rule. Neither of the above scenarios is acceptable




to the Division and therefore no changes to the rule will be
made.

Two commentors stated that Subsection 4.2. of the proposed
rule should be modified so that only these sources which are
not only operating pursuant to, but also complying with an
order, administrative order... should be deemed to Dbe in
compliance with the Act.

The Division concurs with the commentor and has changed the
beginning of Subsection 4.2. as follows: T"Sources which are
operating in full compliance with and pursuant to an
agreement...”

One commentor stated that this Subsection is to breoad and
would allcow anyone under an order tc be in compliance with
the Act, for any provision (i.e. not paying Groundwater
Protection Act Feesg).

The Division acknowledges the commentors concern and has
added the following language to Subsection 4.2. to eliminate
the given scenario: "shall be deemed to be in compliance
with W.Va. Code 20-5M-4(b)...".

One cocommentor reguested that a new 3Subsection be added to
make c¢lear that sources which have already contaminated
groundwater may obtain a variance.

The Division responds by stating that in some cases a
variance for past activities that have contaminated
groundwater is appropriate, especially when modern designs
can still not be protective of groundwater standards. If
technology cannot allow for the protection of standards, and
a variance is sought for this activity, it is possible for
the variance to cover similar existing activities. The
Division further responds by stating that the variances as
proposed are not intended to be a solution to past practices.
Orders requiring cleanup/long term monitoring would be more
appropriate and therefore the Division will refrain £from
adopting the commentors suggested Subsection as it appears to
invite variances for any contamination event.

SECTION 5

Cne commenter suggésted changing the last sentence in

Subksecticn 5.1. to read as follows: "Such petition may be
independently filed, or may be made in conjunction with other
matters pending befcre the Director, If such other matters




raquire public notice, then the reguest for a deviation shall
be clearly identified in such notice.”

The Division responds, based on other comment which requested
more public notice be given to the process of granting a
deviation, that it would not be . unreasonable to regquire
notice of a deviation request to be included when public
notice is required by another Act or regulation, and
therefore will adopt the commentors suggestion.

One commentor suggested that descriptors such as reasonable
or appropriate should be used throughout paragraphs 5.2.3.
through 5.2.7. Furthermore the commentcor stated the word
"known' should be included in paragraph 5.2.4. sc that only
known uses c¢f groundwater would have to be reported in a
deviation applicaticn.

The Division responds by stating that insertion of the terms
reasonable or appropriate may make the Subsection less clear,
and thus more arguable. Each individuals definition of
reasonable differs, and the Division believes if the term is
left out of the paragraphs the competent professionals who
will be completing the deviation application will be able to
deatermine, via phone <calls or correspondence with the
Division, what is required for a complete and thorough
deviation application. With respect to use of the word
"known" in paragraph 5.2.4. the Division offers similar
logic. If known were included, a question such as known to
whom would soon arise (i.e. known to the facility, known to
the Division, known to the local county health departments,
etc.). The Division believes in absence of the word known in
paragraph 5.2.4. all information that can be obtained should
be supplied, and if "holes"™ exist they can be addressed via
dialogue between the parties who submit and who review the
application.

One commentor stated that paragraph 5.2.5. shculd be changed
to read as follows: "a list of other known scurces which may
reasonably be expected to contaminate groundwater in the area
for which the deviation i1s being sought.

The Division, for reasons stated above will refrain from
inserting the words reasonable and known in the offered
modification, but does concur that "may be expected to
contaminate" is more appropriate than "may have an effect on
the groundwater" and will make the appropriate change to the
rale. . ,

One commentcr suggested changing the language in 3.2.4. to
read as follows: "a report of the existing groundwater
guallty and uses in the area toc be affected by the deviation,




including, but not limited to the levels of constituents for
which the deviation is being reguested.

The Division believes the commentors suggestion to be useful.
As written Subsection 5.2.4. is not specific as to the types
of constituents which a deviation is being sought for. The
Division does not view a deviation as a blanket provision
which is valid for all constituents. Therefore, the Division
will adopt the commentors suggested language as it more
clearly expresses the Divisions intent.

One commentor suggested that in paragraphs 5.2.6. and 5.2.7.
"a demonstraticn" should be changed to "a statement
describing why" stating that it is both more consistent with
the Act and paragraph 6.2.7. of this rule.

The Division concurs with the commentor and will make the
requested change.

One commentor suggested that the following language be added
to the end of Subsection 5.3.: "and shall include such
evaluation in this written report.”

The commentor is effectively asking the Division to document
and report that it has in fact evaluated the cumulative
effects of all facilities and activities in the affected
areas. While the Act does not necessarily require a report
to be written, the DPivision believes a document describing
the logic behind granting a deviation is both needed and
valuable. Therefore, the Division will adopt the commentors
suggested language.

One commentor stated that Subsection 5.4. limits the
Director's ability tc determine the terms and conditions of
the deviation, and deviates from the statutory language.

The Division recognizes the commentors concern. As written
the Director "shall have the exclusive authority to determine
the terms and conditions to be applicable to the Director's

decision to grant a deviation". The statute states that the
"Director shall have the exclusive authority to determine the
terms and conditions of . such a deviation". The Division

believes that both statements are valid and need to be in the
rule. Therefore the first sentence in Subsection 5.4. has
been changed as follows: "The Director shall have the
exclusive authority to determine the terms and conditions to
be applicable to the Director's decision to grant a deviation
and the Director shall have the exclusive authority to
determine the terms and conditions of such a deviation.".




One commentor stated that Subsection 5.5. should only make
one position, either the Chief or the Director, provide
notice of the decision. Furthermore the commentor stated
that it is not clear who is to receive the declision, and
pointed out that as no public notice is required no one else
will likely know of a decision to issue a deviation.

The Division responds by stating that the Act, 20-5M-5(g)
specifically requires either the Director or the Chief to
provide notice of any deviations. The commentors second
concern is wvalid, the rule doces not c¢learly define who
receives notice of the decision. The following change has
been made to eliminate this concern: "...shall provide
notice o0f any decisions to approve an application for a
deviation to the applicant and to any person...".

With respect to the lack of regquirements for public notice,
either for intent to issue a deviation or for notice that a
deviation has been issued, the Division states that the Act
made no specific provisions for a public notice. Freedom of
Information Act requirements do make information regarding
deviations reasonably available, and the modified Subsection
5.1. will make the deviation application known if the person
has other matters requiring public notice before the
Director.

SECTICN &

One commentor suggested that a map be regquired as part of the
requirements for a variance regquest application.

The Division responds by stating that the current language
requires the applicant to give notice of the area in which
the wvariance would be effective. This arguably could be
descriptive as opposed to visual. The Division would prefer
that maps be published in the advertisement when they are
appropriate (i.e. one facility). In some instances a
variance request may be for statewide coverage. It would be
unusual to see a state map published in a legal
advertisement, therefore the Division slightly modify the
language in Subsection 6.1. as follows: ...the area in
which the variance would be effective (note: include a map if
appropriate), and the socurce...™.

One commentor offered the following language for paragraph
6.2.4. The language offered is as follows: "a report of the
existing groundwater gquality and uses in the area to be
affected by the variance, including but not limited to the
levels of constituents for which the wvariance 1s being
requested. The report shall alsc include the predicted long




term effects of the wvariance on groundwater quality and
uses." .

The commentor is actually raising two issues with regards to
this paragraph. One Iissue 1is that a wvariance is not
necessarily open ended. By having the variance petitioner
state what level of constituent concentration a variance is
being sought for the Division would be better able to allow a
variance that is agreeable to all parties. The Division
believes the commentors concern can be addressed by inserting
the following paragraph: "the levels of constituents for
which the variance is being requested;”.

The second issue raised is that the long term effects of the
variance should be addressed in the contents of the variance
application. The Division concurs with this idea as the long
term effect of a variance must be weighed against the short
term benefits. The Division will include the last portion of
the commentors suggestion verbatim at the end of paragraph
6.2.5. ,

OCne commentor suggested insertion of additicnal language into
Subsection 6.2 which would include a reguirement in the
application for the applicant to show that he or she has not
made any prior lIlrreversible or irretrievable commitment of
resources with the intent o©f foreclosing reasonable and
prudent alternatives t¢ the variance.

The Division after considerable discussion has determined
that regardless of whether an irreversible or irretrievable
commitment of —resources has been made, the variance
application should be considered on its own merits, and
therefore the Division elects to delete Subsection 6.7.3.
from the rule.

One commentor suggested a rewording of paragraph 6.3.1 to
include a single source as well as a class of sources.

The Division concurs with this commentor that since the
variance process accounts for both single sources and classes
of sources that the languages needs to be incorporated into
the rule. Therefore, the Division will reword paragraph
6.3.1 to include _single sources as well as classes of
sources. -

OCne commentor suggested striking the last word in the first
sentence of Subsection 6.4, because it is redundant.

The Division concurs with the commentor that the last word in
the first sentence of Subsection 6.4 is redundant and will
strike the word "rule" from the text.




Two commentors requested that Subsection 6.4. be expanded to
more clearly define the procedure of how public hearings,
notice and rulemaking will occur,

Briefly, a person would apply for a wvariance, the Director
would give 30 days notice of a public hearing, receive
comments for at least ten days after the hearing and then
would issue a determination as to whether or not the variance
is walid, within 45 days. If wvalid, the Director would
initiate legislative rulemaking pursuant to 29A of the Code.
One issue that needed clarification is whether or not two
hearings would be required, one for the Act, and one for the
rulemaking process. The Division will c¢larify this issue by
stating that 29A of the Code does not mandate a public
hearing to be held, while the Act specifically states that
for variance proceedings a hearing must be held. The
Division does not intend to hold two hearings for the same
variance application and believes 1f strict interpretations
of both Acts are followed no confusion will result.

One commentor stressed that the Act does not provide appeal
rights to perscns who have been denied a variance request.

The Division acknowledges that the Act deoes not specifically
provide appeal rights for denial of variance requests.
However, due process must be provided to any person who is
affected by a decision made by the Director c¢r any public
official. If the legislature believes the Division's
interpretation is incorrect, and denial of variances is not
appealable, action should be taken to strike this Section of
the rule.

One commentor suggested that striking the wording in
Subsection 6.7 ‘“variance rulemaking for a" because the
language is redundant.

The Division partially concurs with the commentor and will
strike a portion of the wording in Subsection 6.7 to read
"The Director shall promulgate rulemaking for a variance...™.

One commentor suggested that statutory language be inserted
intc this section as paragraph 6.7.1 to read "the activity,
by 1ts nature cannot be conducted in compliance with the
requirements of 5SM-5(g)."

The Division concurs with the commentor that the statutory
requirement for granting a variance for a source or a class
of sources is that, by its nature the source or sources
cannot comply with the standards requirement in the Act.
Therefore, the Division will adopt the suggested language
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into paragraph 6.7.1. A minor modification will also be made
by deleting the word "activity" from the suggested language
and replacing it with "a single source or class of sources”
for the purpose of clarity throughout the rule. The Division
will also renumber paragraphs 6.7.1 and 6.7.2 to 6.7.2 and
6.7.3 to reflect the change.

The same commentor suggested the adoption of a new Subsection
to more c<¢learly illustrate a criteria to be used for Variance
Denial. The commentor suggested deleting present paragraphs
6.7.3 and 6.7.4 and renumber those paragraphs under a new
Subsection entitled "Variance Denial", also the commentor
suggested alternative language to these Subsections.

The Division disagrees with the commentor that separating the
variance criteria Subsection into two individual Subsections
would serve to more clearly outline to the applicant what is
acceptable criteria for a wvariance and what 1s not
acceptable, The Division believes that separating the two
Subsections would not serve to further clarify the rule.
Therefore, Division will not make this change to the rule.
Bagsed on a prior comment, the Division has decided that an
application for a variance should stand on its own merit
regardless of whether or not a prior irreversible or
irretrievable commitment of resources has been made.

Two commentors suggested deleting the word "clearly" from
Subsection 6.7.1. One commentor suggested deleting entirely
and not replacing it with alternative language because the
term implies a standard of proof necessary to justify the
issuance of a variance, the other commentor suggested
replacing it with alternative language as such "are not
outweighed by".

The Division concurs with both commentors that the wording
should be changed. However, the Division also agrees that
the Director’'s decision should be based upon the criteria
established in this rule and not on a standard of proof that
has not been established in this rule or the Act. Therefore,
the Division will adopt the one commentors suggestion and
delete the word "clearly" from the text. Thus the variance
will more likely be granted if it simply outweighs the
benefits of compliance.

One commentor suggests that paragraph 6.7.2 be modified =o
that a variance need only be "no less" in the public interest
than protection of groundwater quality standards, instead of
"more'. : - :

The Division does not concur with this commentor. The
Division believes that a negative connotation to the rule as
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suggested by the commentor is confusing and difficult to
interpret. It is much clearer to an applicant if he or she
can demonstrate that his or her request for a variance is
more in the public interest, than no less in the public
interest. -

One commentor suggests deleting the wording "irreversible or
irretrievable" and "with the intent ¢f foreclosing reasonable
and prudent alternatives tc¢ the variance" in Subsection
6.7.3, and replacing the first part with the word
"significant" and leaving the remainder of the sentence
deleted. The commentor believes that the language Iis
confusing and would be extremely difficult for the Director.
to make a defensible decision.

Tha Division agrees with the commentor and for reasons stated
previously in this summary the Division has chosen to delete
this language from the rule.

One commentor suggest modifying language in Subsection 6.7.4
to require that there only be a finding that "there is no
more reasonable and prudent alternative than the granting of
the wvariance".

The Division does not concur with the commentor. As stated
previously the Division feels that a negative connotation in
the language of this rule is confusing to the applicant and
would be difficult to determine. It is much clearer to an
applicant if he or she can demonstrate 1in his or her
application that there 3is no reasonable and prudent
alternative to the variance.

One commentor suggested adding the following language to
Subsection 6.9 "which are subject to the variance" befcre the
words "or both". The commentor stated that by adeopting the
proposed language those reguirements of the Act that are to
be satisfied with the granting of a variance are made more
clear. o

The Division concurs with the commentor that a source or a
gquality standards and/or preventative action limits that are

specified in the granting of the variance. Therefore, the
Division will add language to emphasize this point. The
sentence will read "...(other than compliance with

or both as specified in the variance.)"

One commentor states that they strongly support the
reasonableness and necessity of Subsection 6.1C, Initial
Variance, because the failure to include an automatic
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variance period would place many sources in jeopardy of being
instantly in viclation on the groundwater gquality standards.

The Division partially concurs with the commentor that an
initial variance period is necessary for the reasons stated
above. However, the Division believes that a blanket
exemption for all groundwater guality standards and
preventative action limits is beyond the intent of the Act
and this rule. The Division agrees that an initial wvariance
should be extend to a person who submits a letter of intent.
The Division does not agree that by merely submitting a
letter of intent a source is given a blanket variance for all
groundwater quality standards and preventative . actions
limits. The Division contends that the letter of intent
should identify those constituents for which the application
is being made, and it is those constituents that will be
given the initial variance. The letter of intent shall
include a statement of the nature of the activity requesting
the variance, and the gecgraphical area to be affected, if
the wvariance is granted. Therefore, the Division will insert
language into Subsection 6.10 that requires the letter of
intent to contain those items listed above. The Division in
making this change tco Subsection 6.10 will also delete the
word "all" from the text in the fifth line of the Subsection.

One commentor suggested that the letter ¢f intent be expanded
to include other factors relative toc granting an initiel
variance. The commentor suggested that: "a statement of the
nature of the activity which renders it unable to be c¢arried
out in compliance with the standards”™ and "the geocgraphical
area which may be affected by the variance, 1f granted" be
included as part of the letter of intent.

The Division concurs with this commentor that is not
unreasonable to require more information than a simple letter
declaring a person's intent to apply for a variance before
granting an initial variance. The concept of the wvariance
process is to identify those source(s) that cannot by their
nature comply with groundwater gquality standards and
preventative action limits and grant them relief, not to give
blanket exemptions for sources to contaminate groundwater.

Cne commentcr suggested the wording ‘“deemed £o Dbe in
compliance with" be changed to ‘'granted a waiver of the
requirement to comply with" because the wording is to broad

and confusing as to what exactly the source is being deemed
in compliance with.

The Division concurs with this commentor and will revise the
wording in the first sentence and the second sentence of
Subsection 6.10 to read that "All sources shall be grant a
waiver of the requirement to comply with", delete the
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previous language. The Division believes that the adoption of
this language is more specific to the intent of the rule and
is less confusing as to what reguirements of the Act the
sources are in compliance with.

The Division will also adopt stronger language in the rule to
provide that only those legitimate constituents specific to
the variance application will be granted a wavier. With this
language in place the Division believes that a person(s)
applying for a variance will not list all groundwater gquality
standards or preventative action limits in an attempt to get
blanket coverage for all standards or limits. This decision
by the Division is in keeping with the intent of the Act that
only those sources by their nature cannot comply with a
specific groundwater quality standard(s} or preventative
action limit(s) be granted a variance.

One commentor suggested that a time frame be adopted intc
Subsection 6.10 that would required when an application for a
variance be submitted after the letter of intent. The
commentor suggested three (3) months in order to give the
Director sufficient time to make his review and still comply
with the legislative time lines for rulemaking procedures.

The Division admits that it is conceivable that depending
upon when a letter of intent is filed and the actual
application is presented that a source could be exempt for as
much as one and half years. However, the Division would like
to point that in order for a source to comply with the July
1, 1995 deadline their application for a variance must be
submitted shortly after their letter of intent is submitted
in order for the Director to review and initiate rulemaking
before their waiver expires. Therefore, the Division will not
adopt the suggested comment.

By incorporating the above comments pertaining to Subsection
6.10. the Division has rewritten Subsection 6.10. as follows:

"All sources, except for those sources operating pursuant to
Subsection 4.2., shall be granted a waiver of the
requirements to comply with all groundwater quality standards
and preventative action limits until January 1, 1994. Any
source, whether single or class, which has filed with the
Director on or before December 31, 1993, a statement
declaring an intent to make application for a variance shall
be granted a waiver of the reguirements to comply for only
those groundwater quality standards and preventative action
limits, specific to the variance application until July 1,
1995. The letter of intent shall include, but not be limited
to, identification of the constituent(s) for which a variance
is requested, a statement of the nature of the activity
requesting the variance, and the geographical area to be
affected by the variance, if granted. Notwithstanding any
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other provisions of this Subsection, such sources may be
subject to such other standards or conditions as may be
established by an agency to protect human health and the
environment and to satisfy all requirements of the Act other
than compliance with groundwater gquality standards or
preventative action limits, or both as specified in the

variance. Any waiver granted pursuant to this Subsection
will be extinquished upon the issuance of the Director's
denial of the entire variance. In those instances where a

portion of the variance application has been denied, the
waiver for that portion is extinguished."”
F)

Cne commentor suggested that the language in 6.10 and 6.11 be
expanded to provide not only £for the automatic 18 month
extension but also for an alternative that a source will be
deemed in compliance during the pendency of & variance
application even if the process 1s not completed within the
13 months. 2And that the Director should be given discretion
to extend such period o¢f deemed compliance for such time as
the Director considers necessary in the interest of Jjustice.

The Division concurs with the commentor that it is possible.
that the variance process could extend beyond the 18 month
limit and for reasons not the responsibility of the applicant
that the process could put the applicant in jeopardy of
enforcement. The Division believes that with the adoption of
the language into Subsection 6.10 made by the Division to
previous commentors concerns that this aspect of the rule
will be provided for. The Division contends that a waiver
granted from the regquirements to comply as specified in
Subsection 6.10 will remain in force until a wvariance is
granted or denied, or a denial is issued by the Director for
a specific groundwater quality standard or preventative
action limit.

One commentor stated that "granting a variance to all sources
for new groundwater guality standards is unwarranted'" because
the groundwater standards are reguired to be promulgated
through legislative rulemaking, and a source would have ample
notice cf a potential change in groundwater standards prior
tec such change becoming effective.

The Division agrees with this commentor that ample time is
given for a source to know what standards are being
promulgated and to file a letter of intent. The Division
also recognizes that the applicant will not have the luxury
of knowing whether a new standard is passed by the
legislature or not until it actually takes place. Therefore,
the Division believes that a six month period 1is not
unreasonable for the filing of an application after a new
standard is adopted given the complexity of the application
process, and will not adopt the suggested language. The
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Division will also Iincdorporate the same provisions for a
letter of intent as in Subsection 6.10.

The Division states that it is not the intent of the variance
rule of the Act to exempt sources with complying with other
laws and regqulations, therefore the Division will amend the
inference to any water quality standard to emphasize that
this Subsection only applies to0o new groundwater gquality
standards promulgated after Auqust 30, 1993, and not to any
other water quality standard in effect as of that date.

By incorporating the above comments pertaining to Subsection
6.11. and the comments offered for Subsection 6.10. the
Division has rewritten Subsection 6.11. as follows:

"All sources, except for those sources operating pursuant to
Subsection 4.2., shall be granted a waiver from the
requirements to comply with any groundwater guality standard
and associated preventative action 1limit not in effect on
August 30, 1993, until six months following the effective
date of such standards and associated preventative action
limits. Any source, whether single or class, which has filed
with the Director, within six months following the effective
date of such standards and associated preventative action
limits, a statement declaring an intent to make application
for a variance shall be granted a waiver from all such
groundwater standards and preventative acticon 1limits as
specified in the letter of intent, for an additional 18
months. The 1letter of intent shall include, but not be
linited to, identification of the constituent(s) for which a
variance is requested, a statement of the nature of the
activity requesting the wvariance, and the geographical area
to be affected by the variance, if granted. Notwithstanding
any other provisions of the Subsection, such scurces may be
subject to such other standards or conditions as may be
established by an agency to protect human health and the
enviromment and to satisfy all requirements of the Act other
than compliance with groundwater quality standards or
preventative action limits, or both as specified in the
variance. Any wailver granted pursuant to this Subsection
will be extinguished upon the 1issuance of the Director’'s
denial of the entire variance. In those instances where a
porticon of the variance has been denied, the waiver for that
portion is extinguished."”

One comientor suggested that the Division consider a three
year review period of the wvariance similar toc the review
period for variances granted by the Water Resources Board for
surface water guality standards.

The Division is aware of the three year review period of
surface water quality variances by the Water Resources Board.

i6




The Division is also aware that this three review period is
mandated by the Environmental Protection Agency (EPA) and
that the EPA is considering altering that frequency to five

years. = The Division would alsco like to coincide the the
review period with the permit renewal period which is every
five vyears. This would alleviate premature review of a

permitted facility/activity for a variance and then two years
later a review for permit reissuance. For reasons of resource
management at the review level the Division will not adopt
the suggested three year review period and will stay with the
original language of a five year review period for granted
variances.

One commentor suggested that the fiscal note be changed from
"sources with a potential for causing groundwater
contamination, when desiring a variance, will expend monies
to scientifically justify the need for the variance.”" to "any
person with a  potential for causing groundwater
contamination....”, because the DEP Director and others may
reguest a variance, : ,

The Division concurs with this commentor. The DEFP Director
and others do not fit the description of a source. Any
person may reguest a variance, and therefore the inference to
source in the fiscal note has been changed to any person.

One commenter pointed out that the term "water quality
standards" -was linapprepriately used as it could infer
surface water standards.

With respect to the commentors concern of water quality
standards wversus groundwater quality standards the Division
concurs and will make the necessary changes throughout the
rule. '

One commentor stated that persons operating pursuant to
Subsection 4.2. should not be allowed to make application for
intent to obtain a variance.

Person's undertaking remedial action are granted relief from
further enforcement via Subsection 4.2. The wvariance
procedure is mainly only for new sources which cannot be
conducted in compliance with groundwater gquality standards.
The Division's rewrite of .Subsections 6.10. and 6.11.
incorporate this commentors concern.
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Oral Comment/Response

One commentor made a public statement at the public hearing.
The commentor basically posed a guestion to the Division. Ee
asked if a risk assessment would . be acceptable tc the
Division as part of an application to obtain a deviation or
variancea. R o

The Division responds by answering "yes" to the guestion.
while the proposed rule never mentions "risk assessment"” the
use of this methodoloqgy is acceptable and would be considered
by the Director to determine whether or not a deviation or
variance is appropriate.
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August 16, 1993

The following individuals were 1in attendance at the public
hearing on prcposed regulations to establish criteria on
obtaining variances or deviations from Groundwater Protection Act
reguirements on August 9, 1§§3.

Bill Rainey, 1301 Laidley Tower, Charleston, WV 25301

Patrick Pearlman, Jackson and ZXelley, P.0O. Box 553, Chas, WV
25322

Jean Fish, 2KH Lakeshore Drive, Charleston, WV 25313

Libby Chatfield, Water Resources Board, 1615 Washington Street
East, Chas, wv 25311 :

John Frankenthal, Ground Water Technology, Inc.,4200 First Ave.
Suite 110, Nitro, WV

Rcland Huson, P.C. Box 1791, Chas.,WV 25326

David Yaussy, P.0O. Box 1791, Chas.,WV 25302
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proposed rule,

ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL W
<

David C. Callaghar,Director
Division of Envircnmental Protection




~ WEST VIRGINIA Do Not Mark Iy This Bo
SECRETARY OF STATE FILED
KEN HECHLER
ADMINISTRATIVE LAW DIVISION o7 gy N
Form #2
CFFICE OF WEST v YVIRGINIA
NOTICE OF A COMMENT PERIOD ON A PROPOSED RYFETARY OF sT47e
AGENCY: DCL&ER Division of Environmental Protection TITLE NUMBER: 47
RULE TYPE: _Legislative ; CITE AUTHORITY_§20-5M-1 through 6
AMENDMENT TO AN EXISTING RULE: YES NO _X

IF YES, SERIES NUMBER OF RULE BEING AMENDED:

TTTLE OF RULE BEING AMENDED:

IF NO, SERIES NUMBER OF RULE BEING PROPOSED: 37

TITLE OF RULE BEING PROPOSED: Groundwater Quality Standard Variances

IN LIEU OF A PUBLIC HEARING, A COMMENT PERIOD HAS BEEN ESTABLISHED DURING WHICH ANY
INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS COMMENT

PERIOD WILL END ON _Tuesday, August 10, 1993 AT _4:00 pm

ONLY WRITTEN COMMENTS WILL BE ACCEPTED AND ARE TO BE MAILED TO THE FOLLOWING

ADDRESS Division of Environmental Protection, Office of Water Resources. 1201 Greenbrier Stree

Charleston, West Virginia 25311-1088

THE ISSUES TO BE HEARD SHALL BE LIMITED TO THE PROPOSED RULE.

m@%

David C. Callaghan, D:rec
Division of Environmental Protection

ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL




DEPARTMENT OF COMMERCE, LABCR & ENVIRONMENTAL RESOURCES
OFFICE CF THE SECRETARY
State Capitol, Room M-146
Charleston, West Virginia 25305-0310
Telephone: (304) 558-0400
Governor Fax No.: (304) 558-4583

GASTON CAPERTON JOHN M. RANSCN

Cabinet Secretary
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David C. Callaghan =7 ;% <
Dirasctor -- m; Eg
Division of Envirconmental Protectlon N
#10 McJunkin Road

Nitro, West Virginia 25143=2508& '

Re: Proposed Rule - Title 47,

Series 57 - Groundwater Quality
Standard Variances

Dear Directcr Callaghan:

Pursuant to West Virginia Code Section 3F-2-2(a) (12), I hereby
consent to the proposal of the rule specified above.

You may attach a copy of this letter to your filing with the
Secretary of State as evidence of my consent.

Sincerely yours,

ohn M. Ranscn
Cabinet Secretary

JMR\ lab
cc: Dave Watkins

t:\grndvar.zul




DERARTMENT OF COMMERCE, LABCR & ENVIAONMENTAL RESQURCES

DIVISION OF ENVIRONMENTAL PROTECTION
1201 Greenoriar Sireal

Gaston Caperien . David €, Caliaghan
Governor Charleston, WV 25311-1088 e 9
John M. Ransen Ann A, Spaner
Cabinat Secretary Deputy Directer
Memorandum
To: John M. Ranson, Secretary

Department of Commerce, Labor
and Environmental Resources

From: Bavid C. Callaghan, Director
Division of Environmental Protection

Date: July 6, 1993

Subject: Division Approval of Proposed Rules and Reguest for
Department Consent to File.

The proposed new rule, Groundwater Quality Standard Varances, 47 C.S.R. 57 has
my approval to be proposed pursuant to the West Virginia Administrative Procedures Act.
Your approval is requested.

David C. Callagh

7
wector
Division of Envirofimiental Protection




AGENCY:

REGULATION:

ACTION:

SUMMARY :

PREAMELE TO A PROPOSED RULE
CONCERNING

GROUNDWATER PROTECTION ACT FEE SCHEDULE

Department of Commerce, Labor, and Environmental
Rescurces; Division of Environmental Protection.

Title 47, Series 57, "Groundwater Quality Standard
Variances."

Filing of a Proposed Rule, Notice o0of a Public
Hearing and Notice of a Thirty Day Public Comment
Period. . '

The proposed rule provides criteria for wvariances
and deviations from the requirements of The
Groundwater Protection Act, W.Va. Code, §20-3M-1 et
seg. that would otherwise obligate sources to assure
compliance with existing gquality, groundwater
guality standards of the state Water Resaources Beard
and preventative action limits impcsed by
groundwater regulatory agencies.

A Public Hearing will be held on Monday, August 9,
1993 at 7:00 pm in the Division of Environmental
Protection’s Training Room, #10 McJunkin Road,
Nitro, West Virginia

Written comments with postmarks prior to 4:00 pm
Tuesday, August 10, 1993 will be accepted. Written
comments should be sent to:

Laidley Eli McCoy, Chief

Division ¢f Environmental Protection
Office of Water Resourcsas

1201 Greenbrier Street

Charleston, West Virginia 25311




FISCAL NOTE FOR PROQPOSED RULE

Rule Title: Groundwater Quality Standard Variances, 47 C.S.R. 37
Tvpe cf Rule: X Legislative Interpretive Procedural
Agency: Division of Envirsnmental Protecticn, Office of Water Resources

Aaddress: 1201 Greenbrier Street, Charleston, West Virginia 25311-1088

ANNUAL FISCAL YEAR
1. Effect of Propcsed Rule Increase Decrease Current Next Thereafter
Estimated Total Cost SN.A. N.a. N.A. N.A.

Perscnal Services
Current EIxpenses
Repairs & Alterations
Zguipmentc '
Other _

4 4 A H4H A

2. Explanation of above estimates: All costs related to the implementation cf this
rule have been provided for thrcugh the Groundwater Protection AcCT ree
Schedule, 47 C.S.R. 55.

3. Objectives of this rule: Provide a means of relief from existing grcundwatex
quality standards/preventative action limits where appropriate.

4. Explanation of Overall Eccnemic Impact of Propocsed Rule.
A. Eccnomic Impact on State Government. None, see item #2 above.
B. Eccnomic Impact on Political Subdivisions; Specific Industries;
Specific groups of citizens. Sources with a potential for causing
groundwater contamination, when desiring a variance, will expend menies

to scientifically justify the need for the variance.

C. Economic Impact on Citizens/ Public at Large. None.

Date:

3ignature of A%ij;;éiizé or Authgrized

Director, Division of Envirormental Protection




TITLE 47
DIVISION OF NATURAL RESOURCES
DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAL
RESOURCES

SERIES 57
GROUNDWATER QUALITY STANDARD VARIANCES

§47-57-1.  General.

1.1.  Scope -- This legislative rule establishes criteria for variances and deviations
from the requirements of W.Va. Code, §20-5M-1 et seq. that would otherwise obligate
sources to assure compliance with existing quality, groundwater quality standards of the
state Water Resources Board and preventative action lumits imposed by groundwater
regulatory agencies.

1.2. Authority -- W.Va. Code, §20-5M-1 through 6.
1.3. Filing Date --
1.4. Effective Date --

§47-57-2.  Definitions.

The definitions set forth in W.Va, Code, §20-5M-3 shall apply to this series along
with the following definitions unless the context clearly indicates otherwise.

2.1.  "Act" means the West Virginia Groundwater Protection Act, W.Va. Code
§20-3M-1 et seq.

2.2. "Agency" means any branch, section, division, department or unit of the
state, county or local government, however designated or constituted, which has the
authority pursuant to W.Va. Code §20-3M-1 ¢t seq. to regulate facilities or activities
which have the potential for adversely impacting groundwater.

2.3.  "Agency action” means the issuance, renewal or denial of any permit, license
or other required agency approval, or any terms or conditions thereof, or any order or
other directive issued by the division of environmental protection, division of health,
department of agriculture or any other agency of the state or a political subdivision to the
extent that such action relates directly to the implementation, administration or

1




enforcement of the Act.

2.4, "Class of sources" means a group of sources which engage in similar types
of activities and release, or have the potential to release, similar types of pollutants to the
groundwater.

2.5. "Constituent” means any chemical, radiological or biological substance found
in groundwater due to either natural or man-made conditions.

2.6. "Deviation" means an action of the Director modifving an agency action
taken, or to be taken, for cne or more specific constituents to assure that a single source
or class of sources maintain and protect groundwater at existing quality, where existing
quality is better than that required to maintain and protect applicable groundwater quality
standards.

2.7. "Director” means the Direcior of the Division of Environmental Protection
of the Department of Commerce, Labor and Environmental Resources.

2.8. "Existing quality limits" means the existing quality of groundwater that is
better than groundwater quality standards and which must be maintained and protected
pursuant to section 5(e) of the Act.

2.9. "Groundwater" means the water occurring in the zone of saturation beneath
the seasonal high water table, or any perched water zones.

2.10. "Groundwater quality standards” means the standards of purity and quality
for groundwater of the state promulgated by the State Water Resources Board pursuant
to section 4 of the Act.

2.11. "Preventative action limit" means a numerical value expressing the
concentration of a substance in groundwater that, if exceeded, shall cause action to be
taken to assure that standards of purity and quality of groundwater are not violated.

2.12. "Release” means any act or omission that results in the spilling, leaking,
pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping
or disposing of materials or contaminants in a manner that has caused or is reasonably
likely to cause the entry of a constituent to groundwater.

2.13. "Source" means any facility or activity which has caused a release or is




reasonably likely to cause a release.

2.14. "Variance” means a legislative rule modifying groundwater quality standards
or preventative action limits, or both, for a source or class of sources, for one or more
specific constituents.

§47-57-3.  Statutory Exemptions.

3.1. The requirements of subsections 5(e), 5(f) and 5(g) of the Act related to
groundwater quality standards, preventative action limits or existing quality limits shall
not apply to ccal extraction and earth disturbing activities directly involved in coal
extraction that are subject to either or both Article 3, Chapter 22A of the W.Va. Code or
Article 5A, Chapter 20 of the W.Va. Code. All other provisions of the Act are applicable
to such exempt activities.

3.2. The Act is not applicable to groundwater within areas of geologic
formations which are site specific to the production or storage zones of crude oil or
natural gas and which are utilized for the exploration, development or production of crude
oil or natural gas permitted pursuant to Chapter 22B of the W.Va. Code nor to the
injection zones of Class II or III wells permitted pursuant to the statutes and regulations
governing the underground injection control program. All groundwater outside such areas
shall remain subject to the Act. An agency has the right to require the submission of data
with respect to the nature of such exempt activities.

3.3. The Director has the authority to modify the requirements of subsection 3(g)
of the Act with respect to non-coal mining activities subject to Article 4, Chapter 22A of
the W.Va. Code. Such modification shall assure protection of human health and the
enviroiment. Those agencies regulating such activities shall retain their groundwater
regulatory authority as provided for in the relevant statutes and regulations governing such
activities other than the Act.

§47-57-4.  Contamination in Excess of Groundwater Quality Standards.

4.1. Any person who owns or operates a source subject to the Act which has
caused, in whole or in part, the concentration of any consttuent to exceed any applicable
groundwater quality standard subject to the Act, must cease further release of that
contaminant and must make every reasonable effort to identify, remove or mitigate the
source of such contamination and strive where practical to reduce the level of
contamination over time to support drinking water use of such groundwater.




4.2,  Sources which are operating pursuant to an agreement, administrative order,
permit, or other authorization of an agency requiring remedial action to be undertaken to
address groundwater contamination shall be deemed to be in compliance with the
requirements of the Act for the duration of such order, permit or other authorization.

§47-57-5.  Deviation from Existing Quality.

5.1. Application -- Any person may apply to the Director to obtain a deviation
from an agency action taken, or to be taken, to assure that a single source or class of
sources maintain and protect groundwater at existing quality, where the existing quality
is better than that required to maintain and protect applicable groundwater quality
standards. Such petition may be made in conjunction with other matters pending before
the Director or may be independently filed.

5.2. Contents -- An application for a deviation must contain:

5.2.1. name, mailing address and phone number of the person requesting the
deviation and the name of the individual to be contacted regarding the application;

5.2.2. a descripticn of the source or class of sources and constituents for
which the deviation is being requested and, in the case of a request for a class of sources,
a description of how such sources are substantially similar and the geographic area to be
covered by such class;

5.2.3. a description of the area for which the deviation is proposed,
including an analysis of the geology and hydrology of the area;

5.2.4. a description of the current groundwater quality and uses in the area
to be affected by the deviation,

5.2.5. a list of other sources which may have an effect on groundwater in
the area for which the deviation is requested;

5.2.6. a demonstration that the measures necessary o preserve existing
quality are not technically feasible or economically practical; and

5.2.7. ademonstration that a change in groundwater quality is justified based
upon economic or societal objectives.




5.3. Director Action -- The Director may grant or deny a deviation for a specific
site, activity or facility or for a class of activities or facilities which have impacts which
are substantially similar and exist in a defined geographic area. The Director's reasons for
granting or denying such a deviation shall be set forth in writing. To insure that applicable
groundwater quality standards are not violated, the Director shall evaluate the cumulative
impacts of all facilities and activities on the groundwater resources in question prior to
granting any such a deviation.

5.4. Terms-and Conditions -- The Director shall have the exclusive authority to
determine the terms and conditions to be applicable to the Director's decision to grant a
deviation. The groundwater regulatory agency shall take such alternative action as may
be necessary to assure that the facilities and activides which are subject to the deviation
maintain and protect applicable groundwater quality standards. In muaintaining and
proteciing such groundwater quality standards, such agency shall establish preventative
action limits which, once reached, shall require action to control a source of contamination,
to assure that such standards are not exceeded.

5.5. Notice -- The Director or Chief of the Office of Water Resources of
the Division of Environmental Protection of the Department of Commerce and Labor and
Environmental Resources shall provide notice of any decisions to approve an application
for a deviation to any person that has submitted a written request for such information to
such Director or Chief.

§47-57-6.  Variance From Groundwater Quality Standards and Preventative Action
Limits.

6.1. Application -- Upon petition by any person, the Director may identify a
single source or class of sources which by their nature cannot be conducted or operated
in compliance with the groundwater quality standards or preventative action limits, or
both, established pursuant to the Act and may grant a variance for a single source or class
of sources. In the case of a petition on behalf of a class of sources, the petition may be
filed by any person. In the case of a petition on behalf of a single source, the petiton
may only be filed by the owner or operator of that source. Any person who petitions for
such variance must give contemporaneous notice of the petition by Class I advertisement
in a newspaper of general circulation in the area to be affected by the requested variance.
If the petitioner seeks a variance which would apply throughout the state, a Class I
advertisement must be placed in a newspaper of state-wide circulation. Any advertisement
must identify the name, address, and telephone number of the person requesting the
variance, the area in which the variance would be effective, and the source or class of




sources for which the variance is requested and the constituents for which the variance is
requested. ,,

6.2. Contents -- An application for a variance from preventative action limits or
groundwater quality standards, or both, must contain the following information:

6.2.1. name, mailing address, and phone number of the person requesting
the variance, and the name of the individual to be contacted regarding the application;

which the variance is being requested;

6.2.3. a description of the area for which the variance is proposed, including
an analysis of the geology and hydrology of the area,

6.2.4. a description of current groundwater quality and uses in the area to
be affected by the variance, and the predicted long-term effect of the variance on the
groundwater; ,

6.2.5. a list of other sources which may have an effect on groundwater
quality in the area for which the variance is requested;

6.2.6. the alternate limits or standards and mitigation measures proposed by
the applicant if the variance is granted, and any proposed variance conditions;

6.2.7. a statement describing why the source or class of sources by their
nature cannot be altered or modified to avoid violating preventative action limits or water
quality standards;

6.2.8. a statement of the nature and extent of the benefits of the proposed
variance including, but not limited to, benefits associated with economics, employment
opportunities, health and safety, and the environment;

6.2.9. a description of alternatives to the variance, and an explanation of
why the benefits of the proposed action outweigh the benefits of each considered
alternative course of action, including not granting a variance, and an explanation of why
none of the considerad alternatives is reasonable and prudent;

6.2.10. a statement explaining why the proposed action is more in the




public interest than the protection of groundwater quality standards or preventative action
limits; and

6.2.11. a certificate of publication.

6.3. Rulemaking -- If, after considering the variance petition for a single source
or class of sources, the Director concludes that a variance is appropriate, in whole or in
part, the Director shall initiate legislative rulemaking as provided in Article 3, Chapter
29A of the W.Va. Code. The proposed rule shall set forth:

6.3.1. a description of the class of sources to be granted the variance and
the constituents for which the variance is requested;

6.3.2. the geographical area for which the variance is allowed;
6.3.3. any appropriate terms and conditions; and

6.3.4. the Director's preliminary findings pursuant to subsection 6.7 with
respect to which public comment is to be solicited.

6.4. The proposed rule shall be accompanied by a statement of the Director's
grounds for proposing the variance rule. In addition to all other rulemaking requirements,
the Director shall hold a public hearing, following 30 days notice, at which oral comments
may be received from any interested person, and the Director must allow at least 10 days
after such hearing for the submission of written comments. Notice of the public hearing
shall also be filed with the state capitol press office. The Director shall issue a
determination as to whether such a variance is or is not appropriate within 43 days of the
close of the comment period and, if determined to be appropriate, shall take such further
steps as may be appropriate to have the variance promulgated as a legislative rule.

6.5. Denials -- If the Director determines that a variance for a single source or
class of sources shall not be allowed, he shall publish a denial decision stating the reasons
for the denial and provide a copy of the denial decision to the petiioner along with a
notification of the petitioner's appeal rights by certified mail, and by regular mail to any
other person who requests a copy of the denial decision. Notice of the denial decision
shall also be published in the State Register.

6.6. Appeal -- Any person who is adversely affected by the Director's decision
to deny a variance may appeal that decision to the Water Resources Board within 30 days




of the date of publication of a denial decision in the State Register.
6.7. Variance Criteria -- The Director shall promulgate a variance rulemaking for
a variance for a single source or class of sources, if the Director finds that:

6.7.1. the benefits of granting the variance clearly outweigh the benefits of
complying with the preventative action limits, or groundwater quality standards, or both;

6.7.2. the variance is more in the public interest than the protection of
groundwater quality standards or preventative action limits;

6.7.3. the variance applicant has not made any prior irreversible or
irretrievabie commitment of resources with the intent of foreclosing reasonable and
prudent alternatives to the variance; and

6.7.4. there is no reasonable and prudent alternative to the variance.

6.8. The Director's findings pursuant to the foregoing subsection shall include a
staternent of basis in support of each finding.

6.9.  Terms and Condidons -- The Director may propose the variance through the
initiation of rulemaking upon such reasonable terms or conditions as may be necessary to
protect human health and the environment, to satisfy all requirements of the Act (other
than compliance with groundwater quality standards or preventative action limits, or both,
and to minimize adverse impact to groundwater consistent with granting the varance.
Such terms and conditions shall include, where the Director deems it to be appropriate,
alternative groundwater water standards, alternative preventative action limits, monitoring
and reporting requirements, and enforcement provisions. To the extent that such terms and
conditions include alternative groundwater quality standards, the Director shall consult
with the Water Resources Board in establishing such altemative standards.

6.10. Initial Variance -- All sources shall be deemed to be in compliance with ail
groundwater quality standards and preventative action limits ungil January 1, 1994. Any
source, whether single or class, which has filed with the Director on or before December
31, 1993, a statement declaring an intent to make application for a variance shall be
deemed to be in compliance with all groundwater quality standards and preventative action
limits until July 1, 1995. Notwithstanding any other provisions of this subsection, such
sources may be subject to such other standards or conditions as may be established by an
agency to protect human health and the environment and to satisfy all requirements of the
Act cther than compliance with groundwater quality standards or preventative action




himits, or both.

6.11. Variance From New Standards -- All sources shall be deemed to be in
compliance with any water quality standards and associated preventative action limits not
in effect on August 30, 1993, until six months following the effective date of such
standards and associated preventative acton limits. Any source, whether single or class,
which has filed with the Director, within six months following the effective date of such
standards and associated preventative action limits, a statement declaring an intent to make
application for a variance shall be deemed in compliance with all such water standards and
preventative action limits for an additional 18 months. Notwithstanding any other
provisions of this subsection, such sources may be subject to such other standards or
conditions as may be established by an agency to protect human health and the
environment and to satisfy all requirements of the Act other than compliance with such
standards and associated preventative action limits, or both.

6.12. Periodic Review -~ No less frequently than every five years the Director shall
review all prior decisions granting deviations and variances to determine their continued
consistency with this series. Should the Director determine that any modification of such
a decision is appropriate, the Director shall initiate rulemaking pursuant to Article 3,
Chapter 29A of the West Virginia Code.
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August 17, 1993

Mr. Kenneth Hechler

Secretary of State = _—
T
Roomnm 157 o] [
State Capitol Building S &~ T
Charleston, West Virginia 25305 Do =
pi P
ok -
Dear Secretary Hechler: o =
A I T

The Division of Environmental Protection of the Degggtmegggoftzj
Commerce, Laber and Environmental Resources has filed ggﬁposed.47
CSR 57, Groundwater Quality Standard Variances, with yvour ffidE on
August 16, 1993 as a legislative and emergency rule. As a member
cf the Groundwater Task Force that negetiated the Groundwater
Protection Act and this rule, I urge you to approve the Groundwater
Quality Standard Variance rule as an emergency rule, as I believe
that the rule is within the agency's scope of authority and an
emergency exists which justifies the promulgation of the rule.

The variance rule sets the standards for allocwing exceptions
to the Water Resources Board's groundwater quality standards, which
will take effect on August 25, 1993. Unless this rule, with its
provision for a tempecrary waiver of the standards, is in effect,
regulatery agencies will be forced to take action after that date
to implement groundwater quality standards in a permit, even though
the permitted activity is expected to receive a variance under this
rule, The result would be conditions imposed on facilities and
activities that they could not meet, and would not have to meet
once a final wvariance is granted. For example, apprcvals are
regularly issued for séptic systems, which in many cases cannot
meet groundwater guality standards. Without a temporary variance
such as provided in Section 6.10 of this rule, septic systems might
not gualify for permits without expensive upgrades, which would ke
unneeded once a final variance is granted.




RoBmNsoN & McELWEE

Mr. Kenneth Hechler
August 17, 1993
Page 2

The groundwater variance rule provides a further waiver from
groundwater guality standards for any person who has filed an
application for a variance prior to December 31, 1993. However,
unless the groundwater variance rule is filed as an emergency rule,
this deadline will pass befcre the rule beccmes effective, which
would be some time in the Spring of 19%4 at the earliest. Even
those with the foresight tc file a petition for a variance prior to
the December 31, 1993 deadline could nect file a valid petition
because no rule would be in effect allowing the petitions at the
time the deadline passed. If, on the cther hand, the groundwater
variance rule is put into effect as an emergency rule before that
date, wvalid petitions for wvariances could be filed, and those
applying for the wvariances coculd obtain a waiver from the
groundwater quality standards while the final variance was being
processed.

The Division of Environmental Protection is f£filing the rule in
emergency form at this time because it wanted to wait for public
comment before proposing it. I believe that waiting for such
comment was appropriate, given the far-reaching effect of this rule
and the groundwater quality standards. By waiting until comments
were received the Division was able tc address the concerns of
interested parties, making it more likely that the rule will avoid
any unintended effects or cause substantial disruption to anyone.

Approval of the Groundwater Quality Standards Variance rule as
an emergency rule will allow the groundwater quality standards to
take effect with a minimum of disruption te industry and homeowners
in the state of West Virginia. I urge you to approve the rule as
an emergency rulie. -

Very truly vours,

Damied M. Flan

. A
David M. Flannery

DMF/kja . -




Circumstances Resulting in this Filing

47 C.S.R. 57
Groundwater Quality Standard Variances
Legislative Rule

This is a new rule which sets forth the conditions and procedures for the application and
granting of variances for groundwater standards of purity and quality, and deviations from
the requirement to maintain existing groundwater quality as authorized by §20-5M-5,




TRANSCRIPT CF PUBLIC HEARING
TITLE 47, SERIES 57
AUGUST 09, 1993

GROUNDWATER QUALITY STANDARD VARIANCES

THIS IS TO DISCUSS PROPOSED REGULATIONS ON VARIANCES OR DEVIATIONS
WITH THE GROUNDWATER PROTECTION ACT. WE WILL HANDLE THIS HEARING IN
TWO PARTS. THE FIRST PART IS A FORMAL HEARING IN WHICH ANYONE
WISHES TO MAKE A COMMENT FOR THE RECORD, WE WILL RECEIVE THE
COMMENT, THEN AFTER THE COMMENTS ARE RECEIVED WE WILL CLOSE THE
FORMAL PART OF THE HEARING AND ANSWER ANY QUESTIONS. WITH THAT WE
WILL FROCEED WITH THE FORMAL PART OF THE HEARING.

IT LOOKS LIKE WE ONLY HAVE CNE PERSCN WISHING TO MAKE A COMMENT
TONIGHT. JOHN FRANKINCAL PLEASE COME HERE AND MAKE YOUR STATEMENT.

COULD YOU PLEASE COME HERE AND MAKE YOUR STATEMENT.
ACTUALLY THIS IS MORE OF A QUESTION THAN ANYTHING ELSE.
COME UP HERE AND RECORD ¥YOUR VOICE.

CK MY NAME IS JOHN FRANKINCAL. I'M THE OPERATIONS MANAGER WITH
GROUND WATER TECHNCLOGY, NITRO OFFICE. AND IN REVIEWING TEE
REGULATIONS (PROPCSED REGULATIONS I GUESS) THIS IS MORE OF A
QUESTION THAN A STATEMENT. YOU MAKE SEVERAL REFERENCES 1IN EHERE
REGARDING DEVIATIONS OR THE POTENTIALS FOR A VARIANCE. WHILE MY
QUESTION HAS TO DO WITH IF YOU CAN DEMONSTRATE THAT THERE IS A LEVEL
ABOVE THE EXISTING QUALITY LEVEL BUT IF YOU CAN COME AT THE APPROACH
TC THE STATE USING RISK ASSESSMENT, IS THAT AN ACCEPTABLE WAY QOF
APPROACHING A DEVIATION OR VARIANCES THROUGH THEE UTILIZATION OF A
RISK ASSESSMENT AND A FATE AND TRANSPORT MODEL SUCH AS THOSE TYPES
OF METHODS. CAN YOU ALSO GO AFTER A NO ACTICN SCENARIO OR PERHAPS A
DEVIATION. THAT'S ALL THE QUESTION.

AFTER THE FORMAL PART I'M SURE THEY WILL BE MORE THAN HAPPY TO
ANSWER YOU.

DOES ANYONE ELSE HAVE A QUESTION?

OK WELL IF NO ONE WISHES TO MAXE A STATEMENT THEN I WILL CLOSE THE
FORMAL PART OF THE HEARING BY ANNCUNCING THAT THE CCMMENT PERIOD
ENDS TOMORROW WHICH IS TUESDAY AUGUST 10TH, IT ENDS AT 4:00 P.M.. IF
YOU HAVE ANY WRITTEN STATEMENTS TEAT YOU WANT TO SUBMIT, I
RECOMMEND THAT YOU SUBMIT THEM TO DAVE WATKINS OR PAT CAMPBELL AT
THE OFFICE AT WATER RESOURCES ON GREENBRIER STREET, CHARLESTON AND 1
CAN GIVE YOU THAT ADDRESS HERE IN A MINUTE.

I WOULD JUST LIKE TO ADD THAT WE ARE USUALLY LAIDBACK ABOUT THE TIME
PERICD WHEN RECEIVING THESE COMMENTS BUT WE HAVE A RATHER TIGHT TIME




FAME WE HAVE 7TO MEET WITH THE LEGISLATIVE RULE MAKING REVIEW
COMMITTEE SO THAT FOUR O'CLCCK DEADLINE TOMORROW WILL BE CARVED IN
STONE PRETTY MUCH.

SO A DEADLINE WILL MEAN A DEADLINE THIS TIME, IT'S AT 4 P.M.. AND
GREG WE PLAN FILE THESE PROPOSED REGULATIONS ON AUGUST THE 12TH.

NO ON AUGUST THE 16TH.

QK AUGUST THE 16TH WHICH IS A WEEK FROM TODAY. OK I THANK YOU VERY
MUCH FOR COMING TOC NITRO AND WE WILL CLOSE THE FORMAL PART OF THE
HEARING AND HAVE THEN HAVE THE INFORMAL QUESTION AND ANSWER PERIOD.




“"v WEST VIRGINIA SUITE 503

405 CAPITOL STREET

AQ . MANUFACTURERS ASSOCIATION O S

t 5 iﬁf V\}
August 10, 1993

Rty L 1893

SECTION
L. Eli McCoy, Ph.D. WATER RESOURCE

Chief, Water Resources Section

West Virginia Division of Natural Resources
1201 Greenbrier Street

Charleston, West Virginia 25311

Re: Groundwater Quality Standard Variance Regulations
Dear Eli:

Enclosed please find the original and three copies of the West Virginia
Manufacturers Association’s comments on the Division of Environmental Protection’s
proposed Groundwater Quality Standard Variances, Title 47, Series 57.

Please contact me if you have any guestions.

Sincerely yours,

SN oo

Robert L. Foster

Enciosures
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Prepared by
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COMMENTS ON PROPOSED REGULATIONS
FOR GROUNDWATER QUALITY STANDARD VARIANCES
TITLE 47, SERIES 57
PREPARED BY
WEST VIRGINIA MANUFACTURERS ASSOCIATION
Introduction.

On July 7, 1993 the Waest Virginia Division of Environmental Protection (DEP)
propesed a new rule on criteria for granting deviations from existing water guality
levels and variances from groundwater quality standards, to be placed at Title 47,
Series 57 of the Code of State Regulations.

The West Virginia Manufacturers Association (WVMA) strongly supports

the promulgation of groundwater deviation and variance rules and offers the following

specific comments regarding the proposed regulations.

A, Emergency Rulemaking.

Considering the effective date of the Groundwater Quality Standards of
the Water Resources Board, DEP should undertake emergency rulemaking to bring the
groundwater variance rule into immediate effect. Absent a variance rule, and the
provisions of sections 6.10 and 6.11, the state will either have to stop processing
permits until these rules are adopted or will have to impose the groundwater quality
standards in all permits processed pending adoption of these variance rules.

Obviously neither is desirable nor the intent of the DEP.




-~

Further, the variance rule contains a variance filing deadline, in 86.10,
which will pass before promulgation of the regulation through ordinary process.
Obviously it is not the intention of the DEP to foreclose application for a variance by
imposition of a retroactive deadline. Nonetheless, unless these rules are adopted as

emergency rules, there will be no official deadline except retroactively,

B. Definitions.

The definition of the term "constituent” in the proposed regulation nas
been expanded from the statutory definition to include not only "chemical or biclogical
substances found in groundwater...” but also "radiological” substances. The WVMA
objects to expansion of this definition beyond what is clearly expressed as the
statutory meaning and urges the word "radiological™ be deleted from the regulatory

definition.

C. §47-57-4 Contamination in Excess of Groundwater Quality Standards.
Section 4.1 provides:

[Alny person who owns or operates a source subject to the
Act which has caused, in whole or in part, the
concentration of any constituent to exceed any applicable
groundwater quality standard subject to the Act, must
cease further release of that contaminant and must make
every reasonable effort to identify, remove, or mitigate the
source of such contamination and strive where practical to
reduce the level of contamination over time 1o support
drinking water use of such groundwater.




WVMA notes §4.1 is stated in the past tense, "has caused," and urges
that additional language be inserted to clarify that §84.1 does not apply to any source
or class of sources granted a variance for the contaminant in question.

Further, the WVMA urges clarification that any obligation to "cease
further release” is applicable only to active or original releases, as opposed to possible
continuing "releases™ from contaminated scils which would be subject only to the
requirement to “r_nake every reasonable effort to identify,r remove, or mitigate the
source of such contamination,”

Finally, since the rule applies to anyone who "in whole or in part” has
caused a groundwater quality standard violation, the WVMA suggests that the
requirements for addressing a source of contamination be limited to only those
sources over which a person has control.

Thus, the WVMA suggests changing the section to read:

"Except for anv source or class of sources which are

granted a variance for the particular contaminant at issue,
aAny person who owns or operates a source subject to the

Act which has caused, in whole or in part, the
concentration of any constituent to exceed any applicable
groundwater quality standard subject to the Act, must
cease further injtial release of that contaminant from that
source and must make every reasonable effort to identify,
remove, or mitigate the source of such contamination
which is under such person’s control and strive where
practical to reduce the level of contamination over time to
support drinking water use of such groundwater.

In the event that each of these points is contemplated within the
proposal being advanced by DEP, we urge that such intended interpretation be stated

in response to public comments.




D. §847-57-5. Deviation from Existing Quality.

In Sections 5.2.3, 5.2.4, 5.2.5, 5.2.6 and 5.2.7, relative to information
required in a deviation application, modifiers such as "reasonable” or "appropriate”
should be inserted to provide a "reasonableness” standard for the amount of
inforrmation required to support a deviation.

Specifically, the WVMA proposes:

5.2.3. a description of the area for which the deviation is

proposed, including a reasonable analysis of the geology

and hydrology of the area;

5.2.4. areasonable description of the current groundwater

quality and known uses in the area to be affected by the

deviation;

5.2.5. alist of other known sources which may reasonably
be expected to contaminate fay—have—an—effeet—on the
groundwater in the area for which the deviation is
requested;

5.2.6. a reasonable demonstration that the measures

necessary to preserve existing quality gither are not

technically feasible or are not economically practical; and

5.2.7. a reasonable demonstration that a change in

groundwater quality is justified based upon econgmic or

societal objectives.”

These changes are suggested for the following reasons. The word
"known" should be inserted in §85.2.4 and 5 to clarify that an applicant need not
guarantee discovery of every other use of groundwater nor of every other possibie

source which may contaminate groundwater. Further, the language in §5.2.5 should

be changed from "may have an effect” to "may reasonably be expected to




contaminate” since this latter phrase is consistent with the language in §5.11.1 of the
Groundwater Protection Regulations, relative to the mandatory contents of a
Groundwater Protection Plan, and is more reflective of the real concerns to be
addressed. Forexample, a large office building with subterranean space would clearly
be expected to "have an effect” on groundwater but would not be of concern as a

source of contamination which should be listed in an application,

Section 5.4, Terms and Conditions, provides "the Director shall have the
exclusive authority to determine the terms and conditions to be applicable to the
Director’s decision to grant a deviation.” (Emphasis added.) This is a change from the

statutory provisions, in W. Va. Code §20-5M-5(f), that "the Director shall have the

exclusive authority to determine fhe terms and conditions of such a deviation"
(Emphasis added.) The change, which we presume was unintentional, can be misread
to change the nature of the Director’s exclusive authority to being authority over the
criteria for granting a deviation as opposed to exclusive authority over restrictions and
conditions to be contained in a deviation, especially in light of the second sentence
of 5.4.

The second sentence of 85.4 of Rule 57 states "[t]lhe groundwater
regulatory agency shall take such alternative action as may be necessary to assure
that the facilities and activities which are subject to the deviation maintain and protect
applicable groundwater quality standards.” However, the statute, in W. Va. Code

5§ 20-BM-5(g), says "the groundwater regulatory agencies shall take such alternative




action as may be necessary to assure that facilities and activities within their
respective jurisdictions maintain and protect the standards of purity and quality
promulgated by the Board to support the present and future beneficial uses for that
groundwater.”

The statutory language would allow imposition of alternative action
requirements on any or all facilities or activities which are subject to the Act and are
impacting groundwater in a given area. On the other hand, the language of Rule 5.4
would allow imposition of alternative action requirements only on the facilities or
activities subject to the deviation. Aside from the fact that the regulatory language
impinges on the Director’s exclusive authority under the statute to determine the
terms and conditions of a deviation, the WVMA believes the flexibility granted the
agencies by the statute is preferable to the limiting language of the regulations. Thus,
the WVMA believes the statutory language and intent are clear and recommends the

language of the regulation be made to conform to the statute.

E. §47-57-6. Variance From Groundwater Quality Standards and Preventative
Action Limits. _
Section 6.4 requires that "in addition to all other rulemaking
requirements,” when granting a variance the director 'must, after thirty (30} days
notice, hold a public hearing at which oral comments may be received and then must

allow ten {10} additional days after the hearing for submission of written comments.




In 86.7.1 the words "clearly outweigh" should be changed to reflect that
a variance shall be granted if the benefits of the variance "are not outweighed by” the
benefits of not granting a variance. Thus the requirement would be that the Director
find "benefits of granting the variance elearyoutweigh are not outweighed by the
benefits of complying with the preventative action limits, or groundwater quality
standards, or both."

The WVMA suggests §6.7.2 be modified so that a variance need only
be "no less"” in the public interest than protection of groundwater quality standards,
instead of "more.”

And, we suggest 86.7.4 be amended to require only that there be a
finding that "there is no more reasonable and prudent alternative than the granting of

the variance."

The WVMA strongly supporis the reasonableness and necessity of §8
6.10, Initial Variance, and 6.11, Variance From New Standards. Failure to include an
autornatic variance period, with an extension during pendency of a specific variance
request, would place many sources in jeopardy of being instantly in violation of the
groundwater quality standards, both now and as new standards are adopted.

Because of possible delays inherent in the variance granting procedure,
the WVMA urges the language of §86.10 and 6.11 be expanded to provide not only
for the automatic 18 month extension but also for an alternative that a source will be

deemed in compliance during the pendency of a variance application even if the




process is not completed within the 18 months. Finaily, the Director should be given
discretion to extend such period of deemed compliance for such time as the director

considers necessary in the interest of justice.

F. Fiscal Note:

The proposed regulation’s Fiscal Note states "[s]lources with a potential
for causing groundwater contamination, when desiring a2 variance, will expend monies
to scientifically justify the need for the variance.” Since the DEP Director and others
may request a variance, the phrase "sources with a potential for causing groundwater

contamination™ should be changed to read "any person.”

CONCLUSION

The WVMA appreciates the opportunity to provide these comments
regarding the DEP’s proposed Groundwater Quality Standard Variance rule. We look
forward to working with you on this rule.

Submitted this 10th day of August, 1893.

WEST VIRGINIA MANUEACTURERS ASSOCIATION




Gaston Caparton

DEPARTMENT OF COMMERCE, LABOR & ENVIRONMENTAL RESOURCES
DIVISION OF ENVIRONMENTAL PROTECTION

135€ Hansford Strest
Chariaston, WV 25301-1401

Gevarnor

John M. Ranson
Cabinet Secretary

August 10, 1993

Dr. Laidley Eli McCoy

Division of Environmental Protection
Office of Water Resocurces

1201 Greenbrier Street . .o
Charleston, West Virginia 25311

Re: Comments to Groundwater Quality Variances
Dear Dr. McCoy:

The Site Investigation and Response Section of the Office of Waste
Management deals with the remediation of hazardous waste sites being
addressed pursuant to the Comprehensive Environmental XResponse,
Compensation, and Liability Act (CERCLA).

It is foreseeable that some sites may not be able to remediated to
current groundwater standards. Therefore, this sections supports the
concept of delegating the authority of a wvariance to the Director and
stands in support of the proposed rule .

Regpectfully

Pt Gttt
Pe‘i‘:;‘éostel )

Remedial Project Officer
Office of Waste Management/SIR

David C. Caltaghan
Diractor

Ann A, Spaner
Daputy Directer




(BO4] 3as-5318

West Virginia Mining & Reclamation Association

1824 Kanawha Boulevard, East

Charleston, West Virginia 25311
FAX Bacs-5310

August 10,

Division of Environmental Protection

Office of Water Resources

1201 Greenbrisr Streset
Charleston, West Virginia
Gentlemen:

RE:

on behalf of our more than 350 companies,
indirectly involved in the mining of ceal,

25311-~1088

following comments for your consideration.

The variances procedure, as proposed,

major classes of activities to include:

electric poles,
decks,

etc.

1993

Groundwater Quality Standard Varliances

both directly and
may we provide the

is much needed to cover

Quarries and other mineral removal activities.
Use o©of chemicals in the treatment of hazardous winter road

telephone poles and other ;
that have been pressure

treated and will be in constant contact with the ground.

1. Highway construction.
2.
3.
conditions.
4. Power substations,
kinds of poles, posts,
5.

2As proposed,

All cther types of major excavatiocn.

the rule must be filed on an emergency bacsis

immediately or all of the dates, as spelled out in Section 47-57-6,
will have to be changed if we are to limit the water gquality
standards to be implemented later this month.

Banjamin C. Greene

President

K.0. Damron
Vice President

| osricens

Gerald W. Ramsburg - Clarksburg John R. Bryan - Lebanon, YA
Chairman Secretary
Jamas J. Laftosz - Clarksourg

James M. Camptan - Clarksburg
First \ice-Chairman

Treasurar

0. Stephen Walker - Char'ssion
Asscc:ate Divisian Charman

DIRECTUAS

J. W. Anderson—Princeton
F. L. Barkolska—Famnew Heights, [L
RB. B. Cussins—Bayard
B. E. Dearth, Jr. -—Brldgepcn
W A, DIgwe, Jr.—Yalyn
. B, Donsfd=—"Weuson
J J. Faltis—Morgantown
dJ. H, Harlass—Gilgert
P. F. Hutehins—Celumous, OH
T. W. Hylton—Becklsy

J. C. Jostse—Beckley J. €. Supcos—Charisston

8. J. Ladd—Wharneliffe E. F. Surggan—Louisville. KY

P. A. Laskody, Jr—Morgamcnn 4. H. Wailiard—Chzrieston

. W, Mullen—32iuefield K. G Wuodnng—Hunnnctan

K. D. Nicawonder—Clintwood, VA 8. R. Young, {lI=Gilbe:t

J. B, Rager—South Charlestan  HONCRARY DIREGTORS

0. B, Scharder—Charleston L. E. Compten—Clarzsburg

J. G, Smith~Charlaston L. W. Hamiltent. Jr, —Hansforg

W. H. Stanltey—Sridgepent F. 8. Nutter, 8r.—Pompana Beazn. FL
L. A. Strests—4t Storm
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Division of Environmental Protection
Office of Water Rescurces

Page 2 .

August 10, 1993

As a final note, the definition '"surface mine," "“surface
mining,™ or "surface mining operations," as spelled out in Section
22A-3-3 (W), should be incorporated in the variances definitions as

set forth again in 47-57-2.

This Association endorses the comments, both oral and written, i
as filed by the West Virginia Coal Association and its various

representatives.
We appreciate the opportunity to comment.
si ely,

S\

Benjamin C. Greene
President




WEST VIRGINIA COAL ASSOCIATION
August 10, 1993

Dr. L. Eli McCoy, Chief

Office of Water Resources

West Virginia Division of Environmental Protection
1201 Greenbrier Street

Charleston, West Virginia 25311-1088

RE: Conmuments to Proposed Groundwater Quality Standard Variances,
C.S.R. Section 47-57-1 et seq.

Dear Dr. McCoy:
Atrtached are the comrments on behalf of the West Virginia Coal Association to
the proposed Groundwater Quality Standard Variances regulations. I wust you will find

them to be self explanatory and in proper form.

Should you have any questions whatsoever regarding the text of these comments,
please do not hesitate to notify me immediately.

Sincer

William B. Raney
President

WBR/sid
Enclosure

1301 Laidley Tower e Charleston, West Virginia 25301 e Telephone (304) 342-4153

WEST VIRGINIA COAL: MORE IMPORTANT THAN EVER

We've Got A Job To Dol




WEST VIRGINIA COAL ASSOCIATION

Comments to Proposed Groundwater Quality Standard Variances,
C.S.R. § 47-57-1 et seq.

The West Virginia Coal Association (the "Association") is pleased to submit comments on the
proposed groundwater quality standard vaniances regulations to be promulgated pursuant to the
West Virginia Groundwater Protection Act (the "GWPA"), W. Va. Code § 20-5M-1 to -16.
Although the Association represents coal companies whose activities are, for the most part
exempted under § 5(h) of the GWPA, from the groundwater quality standards and the
requirement to maintain existing groundwater quality where such quality exceeds the
groundwater quality standards, we still welcome the opportunity to submit comments. We also
congratulate the agency on promulgating these regulations which should go far to making it
possible for groundwater in the State to be protected from the harmful effects of pollution, yet
providing business and industry the means to remain viable.

As a general comment, the Association urges the Division of Environmental Protection ("DEP")
to promulgate these regulations on an emergency basis, in accordance with the provisions of W.
Va. Code § 20A-3-1 et seq. This action is made necessary because the water quality standards
promulgated by the Water Resources Board have been approved by the Legislature and become
effective August 25, 1993. The subject regulations contain an initial, automatic variance until
January 1, 1994, for all sources impacting groundwater from these standards, to avoid sources
being in violation of such standards immediately without an opportunity to obtain a variance and
while DEP is in the process of promulgating groundwater regulations. This initial variance can
be extended upon request prior to December 31, 1993. However, if the subject regulations do
not take effect before August 25, 1993, the initial variance provision will be meaningless and
sources which the agency had intended to be free from liability will face substantial risk of
exposure to liability. The Association cannot overemphasize the undesirability of this result.
DEP should promulgate the regulations in their entirety, or at least the automatic variance
provisions of the regulations, on an emergency basis immediately.

On a related matter, the Association believes that DEP must promuigate regulations to take into
account the provisions of § (8)(c) of the GWPA. This section authorizes the Director to provide
general groundwater certification or a waiver from certification for classes or categories of
activities or approvals subject to the Act. The Association believes that the general groundwater
certification/waiver provisions of the GWPA are significant and need to be addressed in the
regulations. During the informal discussion following the August 9, 1993 public hearing, agency
representatives indicated that the variance regulations were not the appropriate place for
regulations implementing this section of the statute, but that general certification/waiver
regulations would be promulgated at a later time. The Association does not disagree with this
statement, but welcomes proposed regulations on this subject in the not-too-distant future.

1301 Laidley Tower e Charleston, West Virginia 25301 e Telephore (304) 342-4153

WEST VIRGINIA COAL: VIORE IMPORTANT THAN EVER
We've Got A Job To Do!




WEST VIRGINIA COAIL ASSOCIATION

COMMENTS
(Additions are indicated by underscoring, deletions by strike-out).
47-57-2, Definitions.
2.3, "Coal extraction and earth disturbing activities directlv involved in coal

extraction" means any source, facility or activity which would be defined as "surface mining"
under W, Va_ Code § 22A-3-3(w).

The terms utilized by § 5(h) of the GWPA and § 3.1 of the proposed regulations are nearly
identical to the terms defined under the West Virginia Surface Coal Mining & Reclamation Act
{("WVSCMRA™"). The WVSCMRA defines "surface mining operations” as "activities conducted
on the surface of land for the removal of coal," certain "surface impacts incidental to an
underground mine" and "the areas where such activities occur”. W, Va. Code § 22A-3-3(w)(1).
This provision is quite similar to, and the Asscciation believes, coextensive with, the GWPA
exemption for "earth disturbing activities directly involved in coal extraction"”. The Association
recommends two zltemative definitions for this term:

Option 1: "Coal extraction and earth disturbing activities directly involved in
coal extraction” means anv activity_conducted on the surface of lands for the
removal of coal; or, subject to W, Va, Code § 22A-3-14, surface operations and
surface impacts incident to an underground c¢oal mine, including the drainage and
discharge therefrom; and the areas upon which the above activities occur or
where such activities disturb the natural land surface, including anv adiacent land,
the use of which is incidental to anv such activities or other area n which are
sited structures, facilities, or other property or materials on the surface, resulting
from or incident to such activities.

Option 2: "Coal extraction and earth disturbing activities directly involved in
coal extraction” means any activitv conducted on the surface of lands for the
removal of coal or the surface operations and surface impacts incident to an
underground cozal mine, as well a5 structures, facilities, propertv or materials on
the surface resulting from or incident to such activities,

2.62 "Deviation" means an action of the Dlrector relieving medifying-an-asency-aeton
at a single source or class

of sources of the reqmrement to maintain and protect groundwater at existing quality, where
existing quality is better than that required to maintain and protect applicable groundwater




WEST VIRGINIA COAL ASSOCIATION

quality standards, and where the source or class of sources demonstrate that (1) the measures
necessary to preserve existing quality are not technically feasible or economically practical and

2) a chanee in groundwater quality is justified based upon economic or societal objectives,

This change clarifies the definition of "deviation" and makes the term consistent with its use in
§ 5(f) of the GWPA.

2.4213. "Release” means any act or omission that results in the spiliing, leaking,
pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping or
disposing of materials or contaminants in a manner that causes has-eausad or is reasonably likely
to cause the entry of a constituent to groundwater.

The Association has amended the definition of "release” to be consistent with the GWPA’s use
of the present tense throughout to refer to facilities or activities which impact groundwater, have
the potential to impact groundwater, or to refer to owners or operators of facilitles or activities
whose conduct violates the GWPA. The use of the term "has caused" in the definition of release
would, inappropriately, render the requirements and standards of the GWPA retroactive and not
tied to an owner or operator’s conduct of an activity or facility to minimize impacts on
groundwater,

2.4314. “"Source" means any facility or activity which causes hes-eaused a release or is
reasonably likely to cause a release.

Same rationale as modification to § 2.13.
47-57-3. Statutory Exemptions.

3.1. The requirements of subsections 5(¢), 5(f) and 5(g) of the Act related to
groundwater quality standards, preventative action limits or existing quality limits shall not apply
to coal extraction and earth disturbing activities directly involved in coal extraction that are
subject to the permitting requirements in either or both Article 3, Chapter 22A of the W. Va.
Code or Article SA, Chapter 20 of the W. Va. Code. All other provisions of the Act are
applicable to such exempt activities.

The Association has added language to clarify the nature of the operations qualified for the coal
mining exemption created by the Legislature in § 5(h) of the GWPA. In order to obtain a
permit, coal mining operations must comply with a2 number of statutory and regulatory
requirements which are protective of both surface and groundwater, both on- and off-site.




WEST VIRGINIA COAL ASSOCIATION

47-57-4. Contamination in Excess of Groundwater Quality Standards.

4.1. Any person who owns or operates a source subjeet—te—the or class of sources
subject to the reguirement to obtain groundwater certification under § 8 of the Act and which
has caused, in whole or in part, the concentration of any constituent to exceed any applicable
groundwater quality standard subject to the Act, must cease further release of that contaminant
and must make every reasonable effort to identify, remove or mitigate the source of such
contamination and strive where practical to reduce the level of contamination over time to
support drinking water use.

The added language makes clear that the requirement to mitigate contamination in excess of
groundwater quality standards applies 0 those sources or activities which, because of their
potential to impact groundwater, are required to obtain groundwater certification. The mitigation
requirement must be read consistently with the purposes of the GWPA. These purposes include
the development of regulatory programs to address the diverse array of human activities which
can adversely impact groundwater, and the streamlining of these programs to assure that
groundwater is maintained and protected through an appropriate groundwater

protection program. W. Va. Code § 20-5M-2(7) & (8). To read the mitigaticn provisions of
the GWPA as requiring all persons to mitigate groundwater contamination, even if that person
did nothing to contaminate the groundwater and even if that person engages in no activity which
impacts upon groundwater, would exceed the purposes of the Act and the regulatory agencies’
jurisdiction. _

4.3. Sources which are identified by the Pirector pursuant to § 4.1 mav apply to the
Director for a variance for a single scurce or for a class of source rovided in 6.
throush §.12 hereirn.

New section 4.3 has been added by the Association to make it clear that sources which the
Director identifies as having contaminated groundwater in excess of any applicable groundwater
quality standard may apply for a variance from such standard(s). During the informal discussion
between the agency and attendees which followed the August 3, 1993 public hearing, agency
representatives indicated that while the variance provisicns of the GWPA had been viewed as
being available prospectively for on-going or proposed activities, based on the agency’s
interpretation of the terms "source" and "release,” there was no reason for not making the
variance provisions available to sources subject to the remediation requirements of section 4 of
the regulations. The GWPA does not preclude allowing such sources to obtain a variance, and
permitting variances for such sources does not appear to be inconsistent with the GWPA since
on-going activities which may impact groundwater may obtain a variance from the groundwater
quality standards.




WEST VIRGINIA COAL ASSOCIATION

47-57-5. Deviation from Existing Quality,

5.2.6. a demeonstratien statement describing why thetthe measures necessary o preserve
existing quality are not technically feasible or economically practical; ‘

This change makes the regulatory provision mere consistent with the language and intent of the
Act, and also makes it consistent with its anzalogue in the regulations, § 6.2.7.

5.2.7. a demonstration—that statement describing why a change in groundwater guality
is justified based upon economic or societal objectives.

Same rationale as medification to § 5.2.6.
47-57-6. Variance From Groundwater Quality Standards and Preventative Action Limits.

6.3.1. a description of the source or the class of sources to be granted the variance and
the constituents for which the variance is requested.

This section of the regulations is drafted in terms of single sources and classes of sources, The
proposed modification makes clear that the variance applies to both.

6.4. The proposed rule shall be accompanied by a statement of the Director’s grounds
for proposing the variance =le. . . .

The stricken language is redundant.

6.7. Variance criteria--The Director shali promulgate a wasierce—rilemealdngfor—a

variance for a single source or class of sources, if the Director finds that:
The stricken language is redundant.

6.7.1. the benefits of granting the variance eleasly outweigh the benefits of complying
with the preventative action limits, or groundwater quality standards, or both;

The use of the term "clearly” implies a standard of proof necessary to justify the issuance of a
variance which is not set forth anywhere in the Act. The burden of proof necéssary to obtain
a variance, to the extent one applies, should be based on a preponderance of the evidence
standard generally applicable to civil and administrative actions. Under this standard a variance
would be appropriate if it is more likely than not that a variance outweighs the benefits of
compliance.




-

WEST VIRGHINIA COAL ASSOCIATION

6.7.2. the variance applicant has not made any prior irreversible—or—irretrievable
significant commitment of resources_with—ihe—imtert—offoreclosing reasonable—ard—pradent
alternatives—te-the-varianee; and

The stricken language is confusing and would be extremely difficult for the Director to make
a defensibie decision based upon. The Association is unsure when a commitment of resources
becomes “irreversible or irretrievable” for purposes of the Director’s finding. Arguably, there
are few circumstances when financial or legal commitments are irreversible; reversal may simply
be extremely costly or increase a person’s exposure to lawsuits. In addition, the element of
determining a person’s "intent" in entering into a commitment would necessitate the Director
investing time and effort into ascertaining the business motives of an applicant for a variance.
This would invite an inappropriate invasion by the agency into the business decision-making
process which is unnecessary for carrying out the GWPA. The stricken elements appear to be
“red herrings" which would likely confuse and confound the variance procedure rather than add
anything of substance.

PWP
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DEPARTMENT OF COMMERCE, LABOR & ENVIRONMENTAL RESOURCES

DIVISION OF ENVIRONMENTAL PROTECTION
1201 Greenbrier Straet

Gaston Caperion

Governor . Charleston, WV 25311-1088 David C. Callaghan
John M. Ranseon ) A 7 7 irector
. An
Cabinet Secratary | Doty Droer

July 21, 1993

Laidley E. McCoy, Chief
Cffice cof Water Raesources
1201 Greenbrier Street
Charleston, WV 25311-1088

Dear Dr. McCoy:

The attached constitutes my comments on the proposed Title
47, Series 56 Groundwater Quality Standard Variances, currently
in public notice.

I trust my comments will be given due consideration prior to
any final regulaticns being promulgated.

Sincerely,

QFFICE OF W%?;& RESQURCES
>

-f;? Ray
is¥ant Chief, Permits

JLR/gjs
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the requirements to cobtain a variance and not make such
referenced commitment until the variance is acted upon.

* L]
This section provides an initial variance, specifically that
"all sources shall be deemed in compliance with all water
quality standards and preventative action limits until
January 1, 18%4." It also provides that any source "which
has filed with the Director on or before December 31, 1993,
a statement declaring an intent to make application for a
variance shall be deemed to be in compliance with all water
quality standards and preventative action limits until July
1, 1995. As is currently proposed conceivably every source
could get until July 1, 1995 to obtain compliance. Such
statement declaring an intent should be required to obtain
some specifics, in order to discourage all sources from
submitting a request and delaying compliance reguirements
for another tweo years. The statement should include at a
minimum the parameters of concern, the area involved and the
general analysis of the geoclogy and hydrology of the area.
Both of these provisions in 6.8. as stated, conflict with
the provisions of Section 4.2. Any initial variance that
would be granted must include a statement excluding sources
operating in compliance with the provisions of section 4.2.
Furthermore, this variance language should only refer to
groundwater gquality standards, not water quality standards
in general.




AUGUST 05, 1993 @&'\\
S

LAIDLEY E. MCCOY ,, ‘ &7

DIVISION OF ENVIRONMENTAL PROTECTION “ﬁ o & S

OFFICE OF WATER RESOURCES BN S T

1201 GREENBRIER ST. N Eo®

CHARLESTON, WV 25311 . [ K\
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Dear Mr. McCoy: :63

I am writing to offer brief comment on the the proposed rule
for variances from groundwater standards. (Title 47, Series
57). My comment is as follows: In Subsection 4.2., sources
which are operating pursuant to an order, permit, etc. are
deemed to be in compliance with the Act. This statement is
far too broad, and possibly could allow facilities operating
under a cleanup order relief from groundwater fees,
groundwater protection practices, etc. I suggest that the
Section limit its scope to only that which applies to
groundwater standards.

Elkview, WV 25071
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DEFARTMENT OF COMMERCE, LABOR & ENVIRONMENTAL RESOURCES
DIVISION OF ENVIRONMENTAL PROTECTION
Gaston Saperon $358 Hansford Street Savid ©. Safiadh
o . avid C. Caltaghan
Govertor Charleston, WV 25301-1401 Director g
Jehn M. Ransoen Ann A. Spaner
Cabina! Sscratary Caputy Cirector

August 10, 1983

Dr. Laidley Eli McCoy

Pivision of Environmental Protection
Office of Weter Resources

1201 Greenbrier Stireet

Charleston, West Virginia 25311

Ra: Comments to Groundwater Quality Varlances
Dear Dr. McCoy:

The Site Investigation and Response Section of the Office of Waste
Management deals with the remediation of hazardous waste sites being
addressed pursuant to the Comprehensive Environmental Response,
Compensation, and Liability Aect (CERCLA).

It 1s foreseeable that some sites may not be able to remediated to
enrrent groundwater sitandards. Therefore, this sections supports the
doncept of delegating the authority of a varlance to the Director sand

stands in support of the proposaed rule . .

—

Reépectfully

fity Gattl-
Pe‘{;éostel o

Remedial Project Qfficer
Office of Waste Management/SIR

WATER RESCURCES
~OES
PROGRAM MANACEMENT




MEMORANDUM

FROM: Libby Chatfield, Technical Advisor, State Water Rescurces Bear
DATE: August 11, 1983
RE: Prcposed Groundwater Quality Standards Variance Rule, Title 47, Series 57

TO: Dave Watkins, Groundwater Coordinator 6;752&/;

This memcrandum contains comments regarding the proposed groundwater
quality standards variance rule. I file these camments in my capacity as a
member of the variance rule drafting subcoamittee of the Groundwater
Coordinating Committee. The final meeting scheduled for that subcommittee was
not convened due to last minute schedule changes. There were a few sections of
the rule which I had intended to discuss in that meeting before filing the
prooosed rule. I submit these comments to ensure the agency's consideration of
these issues in the event that there is insufficient time for a final meeting
of the drafting subcommittee before the proposed rule is filed with the
Legislative Rule Making Review Committee., Mary Wimmer, who is also a member of
the drafting subcommittee has reviewed these comments and concurs with them.

Section 2. A suggested alternative of the term "deviation™ follows:

"Deviaticn” means a decision by the Director to allow a specific site, activity
of facility or class of activities or facilities a waiver of the reguirement to
maintain and protect groundwater at existing quality subject to the
requirements of section 20-5M~5(g) of the Act.

Section 4.2. In line one, replace the words "pursuant to" with the words "in
full compliance with".

Section 5.1. Suggested charge to last sentence in that section: "Such
petition may be independently filed, or may be made in conjunction with other
matters pending before the director. If such other matters reguire public
notice, then the request for a deviation shall be clearly identified in such
notice.” _ -

Section 5.2.4 In order to ensure filing of sufficient information in the
application for a deviation, this section should be amended as follcows: "a
report of the existing groundwater quality and uses in the area to be affected
by the deviation, including, but not limited to the levels of constituents for
wnich the deviation is being requested.”

Section 5.3. Prepesed addition to the end of the last sentence: "and shall
include such evaluation in this written report.”

Section 6.1 In corder to help identify the area for which the variance is
recuested, amend the last sentence to read: "...the area, including a mep, in
which the variance would be effective,...”
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Section 6.2.4. Amend secticn to read as follows: "a report of the existing
groundwater quality and uses in the area to be affected by the variance,
ineluding, but not limited to the levels of constituents for which the variance
is being requested. The report shall also include the predicted long term
effects of the variance on the groundwater guality and uses.”

Section 6.2,10. Insert the following language in that secticn, then renumber
existing 6.2.10 and 6.2.11: "“a showing that the applicant has not made any
prior irreversible or irretrievable commitment of rescurces with the intent of
foreclosing reasonable and prudent alternatives to the variance.”

Section 6.7.1. Insert the following language in that section, then renumber
the sxisting sections 6.7.1 and 6.7.2: "the activity, by its nature cannot be
conducted in compliance with the requirements of 5M-5(g).

Secticns 6.7.3 and 6.7.4. Delete becth sections
244 the following after secticn 6.7.4:
The variance petition shall be denied if the Director finds that

1. a technically feasible alternative exists to to activity which
will allow the activity to be carried cut in compliance with the
groundwater quality standards; or

2. the variance applicant has made a prior irreversible or
irretrievable camnitment of rescurces with the intent of foreclosing
reasonable and prudent alternatives to the variance.

Secticn 6.8. In line 4 add "which are subZject to the variance" before the
words "or both".

Secticn 6.10. Delete "cdeemed to be in cumpliance with" and replace with
"granted a waiver of the requirement to comply with". Make the same change in
line 5 of that section. Include a requirement that the variance applicaticn
mist be filed within 3 menths of the letter of intent. We need to allow enough’
time for the Director to make a decision and comply with the public notice
requirements before submitting the rule to the Legislative Rule Making Review
Committee to be considered in the 1995 session. See comments in Section 6.11
for recommended contents for a letter of intent.

Section 6.11. Granting such variance to all sources seems unwarranted.

Because the groundwater standards are required to be promulgated through
legislative rulemaking, a source would have ample notice of a potential chance
in groundwater standards prior to such change beccming effective.

Cne possible way to handle this is to regquire that sources file a letter
of intent to apply for a variance within 30 days of the effective date of the
standards rule. That letter must provide scme basis for such recuest -
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including, but not limited to, identification of the constituent(s) for which a
variance may be requested, a statement of the nature of the activity which
renders it unable to be carried out in compliance with the standards, and the
geographical area which may be affected by the variance, if granted. Any type
of waiver granted to any source in this sitvation would be extinguished upen
the issuance of a denial of the variance by the Director.

Section 6.12. Consider a three year review period - similar to the review
period for variances granted by WRB for surface water quality standards.

Please feel free to call me with any cuesticns cr comments you may have about
these comments.

c Eii McCoy
Ann Spaner
Dave Plannery
Mary Wimmer




