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NOTICE OF AN EMERGENCY RULE

AGENCY: DCL&ER, Division of Environmental Protection TITLE NUMBER: 47

CITE AUTHORITY: §20-5M-1 thru
NO_X

EMERGENCY AMENDMENT TO AN EXISTING RULE: YES

IF YES, SERIES NUMBER OF RULE BEING AMENDED:

TITLE OF RULE BEING AMENDED:

IF NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCY: 37

TITLE OF RULE BEING FILED AS AN EMERGENCY: Groundwater Quaiity Standard Variances

THE ABOVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECOME EFFECTIVE AFTER
APPROVAL BY THE SECRETARY OF STATE OR THE 35TH DAY AFTER FILING, WHICHEVER
OCCURS FIRST. THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS

FOLLOWS (Use Additional Sheets If Negcessary) :

The effective date of the Water Resources Board's Groundwater Quality Standards (46 C.S.R. 12) is
August 25, 1993, With the Groundwater Quality Standard Variances (47 C.S.R. 57) rule aathorized through
an Emecrgency Filing the State will be able to process permits with appropriate conditions relative to
Groundwater Quality Standards (46 C.S.R. 12) for those facilities/activitics requesting permits, Without the
provisions of the Groundwater Quality Standard Variances (47 C.S.R. 57) in cffect, as soon as possible
following the effective datc of the Groundwater Quality Standards (46 C.S.R. 2), the state will either have
to stop processing pcrmit applications or impose inappropriate (more restrictive) Groundwater Quality
Standards in ali permits processed pending legislative approval of 47 C.S.R. 57, for a peried of roughly 9

months.
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David C. Callaghan, Director
Division of Environmental Protection
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In compliance with W.Va. Code §25A-3-15(g}, the Division of Environmental Protection is filing the
proposed groundwater quality standard variance rule, Title 47, Series 57, with request that it be approved

for promulgation as an emergency rule.

The reason the emergency rule is being requested has to do with the interplay of statutory sections enacted
in the regular session of 1991 in the Groundwater Protection Act, W.Va. Code §20-5M-1 et seq. In
particular, T would like to call vour attention to the provisions of W.Va. Code §20-5M-4(a). By the
requirements of this provision, the Water Resources Board was required to promulgate groundwater
quality standards within one vear from the cffective date of the Act. (The Act was cffective June of 1951.)
The Board did promulgate the groundwater quality standards in compiiance with the law. Those standards
have been through the Legislative Rulemaking Review Committee and/or passed as approved rules in the
last legislative scssion. The groundwater quality standards rule will go into effect August 25, 1993, When
the groundwater standards rule becomes effective, the need on the part of some entities for the
groundwater variance rule will be immediate and acute, What will happen, as of the effective date of the
standards, is that any activity or facility which is in a position of currently exceeding the groundwater
quality standard will be subject to enforcement of the standards in any permitting acticon.

The allowance for a variance from groundwater quality standards appears in the Groundwater Protection
Act at W. Va. Code §20-3M-3(1). This provisicn allows for a variance for activities or classes of activities
which cannoi be conducted in compliance with this section and the standards. However, those vartances
must be approved by the legislature and will not be available for at least one and one-half years. In order
to aveid subjecting those homeowners and businesses to unnecessary expense and inconvenience until
their variances are granted, the rule contemplates a temporary variance from the groundwater quality
standards. . :

In effect, what this groundwater variance rule will accomplish is it will allow a grace period for
compliance with the groundwater quality standards rule from the fime of its emergency promulgation uatil
one of two things happen: Either (1) the facility or activity makes necessary adjustments to allow it to be
in compiiance with groundwater quality standards, or (2) if it cannot comply, it will have the opportunity
to make application [or a variarnce as set forth in this rule. It is for this reason that we have proposed that
the rule be promulgated as an emergency rule.

It may be useful for your office to know that this rule has been drafted by a subcommiitee of the
Groundwater Coordination Commiitee established under §20-5M-7, which is comprised of representatives
from affected agencies, as well as environmentalists and the regulated industry. By and large, this variance
rule has been supperted and accepted by all of those participating in its drafting, The rule has also been
through a public hearing ané comment periods. One of the concerns of the many commentors was that
the agency should file the rule as emergency to allow those sources affected by the rule ample time to
comply with the new groundwater quality standards. By filing the rule as emergency those sources
affected by the new groundwater quality standards would have an avenue of appeal that would otherwise
not be available. In addition, with the [filing date set at December 31, 1993 for letters of intent the agency
as welf as the legislature would have an idea of the universe of sources that are interested in a variance.
By knowing this up front prior to rulemaking meaningful and constructive decisions can be made to the
final version of the rule. By and large, this variance rule has been supported and accepted by all of those
participating in its drafting. | hope vou will give this filing vour consideration and, if thers are any
questions about the necd for the emergency promulgation, please don't hesitate to call the office of Ann
A, Spaner, Depuly Dirgctor of the Divisien of Environmental Protection.




FISCAL NOTE FOR PROPOSED RULE

Rule Title: Groundwater Quality Standard Variances, 47 C.S.R. 57
Type of Rule: X Legislative _ Interpretive Procedural
Agency: Division of Environmental Protecticn, Officé of Water Resources

Address: 1201 Greenbrier Street, Charleston, West Virginia 25311-1088

ANNUAL FISCAL VEAR
l. Effect of Proposed Rule Increase Decrease Current Next Thereafter
Estimated Total Cost $N.A. N.A. N.A. N.A.

Personal Services
Current Expenses
Repairs & Alteratlons
Eguipment

Other

4 A U A A

2. Explanation of above estimates: All ccsts related to the implementation of this
rule have been provided for through the Groundwater Protection Act Fee

Schedulie, 47 C.S5.R. 55.

3. Objectives of this rule: Provide a means of relief from existing grocundwater
quality standards/preventative action limits where appropriate.

4. Explanation of Cverall Eccncmic Impact ¢f Proposed Rule.
A. Economic Impact on State Government. None, see item #2 above.
B. Economic Impact on Political Subdivisions; Specific Industries;
Specific groups of citizens. Any person Sewrees with a potential for

causing groundwater contamination, when desiring a variance, will expend mnies
to sclentifically justify the need for the variance.

C. Economic Impact on Citizens/ Public at Large. None,

Date:

*

Signature of Agency

Director, Di¥isict of EnvironmentAal otection




STATEMENT OF
FACTS AND CIRCUMSTANCES
* CONSTITUTING THE EMERGENCY
for
Groundwater Quality Standard Variances, 47 C.S.R. 57

In compliance with W.Va. Code §29A-3-15(g), the Division of Environmental Protection
1s filing the proposed groundwater quality standard variance rule, Title 47, Series 57, with
request that it be approved for promuigation as an emergency rule.

The reason the emergency rule s being requested has to do with the interplay of statutory
sections enacted in the regular session of 1991 in the Groundwater Protection Act, W.Va.
Code §20-5M-1 et seqg. In particular, I would like to call your attention to the provisions
of W.Va. Code §20-5M-4(a). By the requirements of this provision, the Water Resources
Beard was required to promulgate groundwater quality standards within one year from the
effective date of the Act. (The Act was effective June of 1991.) The Board did promulgate
the groundwater quality standards in compliance with the law. Those standards have been
through the Legislative Rulemaking Review Committee and/or passed as approved rules
in the last legislative session. The groundwater quality standards ruie will go into effect
August 25, 1993, When the groundwater standards rule becomes effective, the need on
the part of some entities for the groundwater variance rule will be immediate and acutze.
What will happen, as of the effective date of the standards, is that any activity or facility
which 1s in a pesition of currently exceeding the groundwater quality standard will be
subject to enforcement of the standards in any permitting action.

The allowance for a variance from groundwater quality standards appears in the
Groundwater Protection Act at W, Va. Code §20-5M-5(1). This provision aliows for a
variance for activities or classes of activities which cannot be conducted in compliance
with this section and the standards. However, those variances must be approved by the
legislature and will not be available for at least one and one-half years. In order to aveid
subjecting those homeowners and businesses (o unnecessary expense and inconvenience
until their variances are granted, the rule contempiates a temporary variance from the
groundwater quality standards.

In effect, what this groundwater variance rule will accomplish is it will allow a grace
period for compliance with the groundwater quality standards rule from the time of its
emergency promulgation until one of two things happen: Either (1) the facility or activity
makes necessary adjustments to allow it to be in compliance with groundwater quality
standards, or (2) if it cannot comply, it will have the opportunity to make application for
a variance as set forth in this rule. It is for this reason that we have proposed that the rule
be promulgated as an emergency rule.

It may be useful for your office to know that this rule has been drafted by a subcommittee




of the Groundwater Coordination Committee established under §20-5M-7, which is
comprised of representatives from affected agencies, as well as environmentalists and the
regulated industry. By and large, this variance rule has been supported and accepted by
aif of those participating in its drafting. The rule-has also beer through a public hearing
and comment periods. One of the concerns of the many commentors was that the agency
should file the rule as emergency to allow those sources affected by the ruie ample time
to comply with the new groundwater quality standards. By filing the rule as emergency
those sources affected by the new groundwater quality standards would have an avenue
of appeal that would otherwise not be available. In addition, with the filing date set at
December 31, 1993 for fetters of intent the agency as well as the legislature would have
an idea of the universe of sources that are interested in a variance. By knowing this up
front prior to ruiemaking meaningfui and constructive decisions can be made to the final
version of the rule. By and large, this variance rule has been supported and accepted by
all of those participating in its drafting. | hope you will give this filing your consideration
and, 1if there are any questions about the need for the emergency promulgation, please
don't hesitate to call the office of Ann A. Spaner, Deputy Director of the Division of
Environmental Protection. '




Date:

To:

Fron:

August 20, 1993
Legislative Rule-Making Review Committee

Department of Commerce Labor and Environmental Resources, Division of
Environmental Proteciion

Emergency Rule Tide: Groundwater Quality Standard Variances

_l\.)

Date of filing: 8/16/93

Statutory authority for promulgating the emergency rule: §20-5M-1 thru 6

Date of filing the proposed legisiative rule: _8/16/93

Does the emergency rule adopt new language or does it amend or repeal a current legislative
rule: Entirelv_new rule

Has the same or similar emergency ruie previously been filed and expired: No

State, with particularity, those facts and circumstances which make the emergency rule necessary
for the ymmediate preservation of public peace, health, safety or welfare;

If the emergency rule was promulgated in order to comply with a time limit established by the
code or federal statute or reguliation, cite the code provision, federal stazute or regulation and time
limit established therein: N.A. ‘

State, with particularity, those facts and circumstances which make the emergency rule necessary
to prevent substantial harm to the public interest:

In compliance with W .Va. Code §29A-3-15(g)}, the Division of Environmental Protection

1s filing the proposed groundwater quality standard variance rule, Title 47, Series 57, with
request that it be approved for promuigation as an emergencyv rule.

The reason the emergency rule is being requested has to do with the interplav of statutory

sections enacted in the regular session of 1991 in the Groundwater Protection Act, W . Va,
Code §20-5M-1 et seq. In particular, I would like to call vour attention to the provisions
of W.Va. Code §20-5M-4(a). Bv the requirements of this provision, the Water Resources
Board was reguired to promuigate groundwater quality standards within one vear from the
effective date of the Act. (The Act was effective June of 1991.) The Board did promulgate
the groundwater quality standards in compliance with the law. Those standards have been
through the Legislative Rulemaking Review Committee and/or passed as approved rules
in the last legislative session. The groundwater guality standards rule will go into effect
August 25, 1993, When the groundwater standards rule becomes effective. the need on
the part of some entities for the groundwater variance rule will be immediate and acute.




What wiil happen, as of the effective date of the stendards, is that anv activity or facility
which s in_a position of currently exceeding the croundwater auzalitv stzndard will be
subject to enforcement of the standards in anv permitting action.

The allowance for_a variance from groundwater quality standards appears in the
Groundwater Protection Act at W. Va. Code §20-5M-5(1). This provision allows for a
variance for activities or classes of activities which cannct be conducted in compliance
with this section and the standards. However, those variances must be annroved bv the
legisiature and will not be available for at least one and one-half vears. In order to avoid
subjecting those homeowners and businesses to unnecessarv expense and inconvenience
until their variances are granted. the rule contempiates a temporarv variance from the
groundwater quality standards.

In effect. what this groundwater variance rule will accomplish is it will allow a grace
period for compliance with the groundwater quality standards rule from the time of its
emergency promuigation until one of two things happen: Either (1) the facilitv or activity
makes necessary_adjustments to allow it to be in compliance with groundwater quality
standards, or (2) if it cannot complv, it will have the oppertunitv to make application for
a variance as set forth in this rule. It is for this reason that we have proposed that the rule
be promulgated as an emergency rule.

It mav be useful for vour office to know that this rule has been drafted bv a subcommittee
of the Groundwater Coordination Committee established under §20-5M-7. which is

comprised of representatives from affected agencies. as well as environmentalists and the
regulated industrv. By and large. this variance ruie has been supported and accepted bv
all of those participating_in its drafting. The rule has aiso been through a public hearing

and comment periods. One of the concerns of the manv commentors was that the agency
should file the rule as emergencv to allow those sources affected by the rule ample time
to comply with the new groundwater gualitv standards. By filing the rule as emergency
those sources affected bv_the new groundwater quality standards would have an avenue
of apneal that would otherwise not be available, In addition. with the filing date set at
December 31, 1993 for letters of intent the agencv as well as the lezislature would have
an idea of the universe of sources that are interested in a variance. By knowing this up
front prior to rulemaking meaningful and constructive decisions can be made to the final
version of the rule. By and large. this variance ruie has been supported and accepted by
all of those participating in its draftine. [ hope vou wiil give this filing vour consideration
and, if there are anv guestions about the need for the emergency promulgation, please
don't hesitate to_call the office of Ann A. Spaner, Deputvy Director of the Division of
Environmental Protection. '




TITLE 47 F ' L ED
DIVISION OF NATURAL RESOURCES
DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAYRESOUKEEE '93 -

SERIES 57 OFFICE OF WEST VIRGINIA
GROUNDWATER QUALITY STANDARD VARIANCES CRETARY OF STATE
(EMERGENCY RULE)

§47-57-1.  General.

1.1. Scope -- This legislative rule establishes ¢criteria for variances and deviations
from the requirements of W.Va. Code, §20-5M-1 et seq. that would otherwise obligate
sources to assure compliance with existing quality, groundwater quality standards of the
state Water Resources Board and preventative action iimits imposed by groundwater
regulatory agencies.

12 Authority -- W.Va. Code, §20-5M-1 through 6.
1.3. Filing Date --
1.4, Effective Date --

§47-57-2. Definitions.

The definitions set forth in W.Va. Code, §20-5M-3 shall apply to this series along
with the following definitions unless the context clearly indicates otherwise.

2.1.  "Act” means the West Virginia Groundwater Protection Act, W.Va. Code
§20-5M-1 et seq.

2.2. "Agency" means any branch, section, division, department or unit of the
state, county or local government, however designated or constituted, which has the
authority pursuant to W.Va. Code §20-5M-1 et seq. to regulate facilities or activities
which have the potential for adversely impacting groundwater.

2.3. "Agency action" means the issuance, renewal or denial of any permit, license
or other required agency approval, or any terms or conditions thereof, or any order or
other directive issued by the division of environmental protection, division of health,
department of agriculture or any other agency of the state or a political subdivision to the
extent that such action relates direcily to the implementation, administration or




enforcement of the Act.

2.4, "Class of sources" means a group of sources which engage in similar types
of activities and reiease, or have the potential to release, similar types of poliutants to the
groundwater.

2.5. "Constituent” means any chemical, or biological substance found in
groundwater due to either natural or man-made conditions.

2.6. "Deviation" means an action of the Director relieving a single source or class
of sources, for one or more specific constituents, of the requirement to maintain and
protect groundwater at existing quality, where existing quality is better than that required
to maintain and protect applicable groundwater quality standards.

2.7. "Director" means the Director of the Division of Environmental Protection
of the Department of Commerce, Labor and Environmental Resources.

2.8. "Existing quality limits" means the existing quality of groundwater that is
better than groundwater quality standards and which must be maintained and protected
pursuant to section 5(e) of the Act.

2.5,  "Groundwater" means the water occurring in the zone of saturation beneath
the seasonal high water table, or any perched water zones.

2.10. "Groundwater quality standards" means the standards of purity and quality
for groundwater of the state promuigated by the State Water Resources Board pursuant
to section 4 of the Act.

2.11. "Preventative action Ilimit" means a numerical value expressing the
concentration of a substance in groundwater that, if exceeded, shall cause action to be
taken to assure that standards of purity and quality of groundwater are not viclated.

2.12. "Reiease" means any act or omission that results in the spilling, leaking,
pumping, pouring, emitiiag, emptying, discharging, injecting, escaping, leaching, dumping
or disposing of materials or contaminants in a manner that has caused or is reasonably
likely to cause the entry of a constituent to groundwater.

2.13. "Source" means any facility or activity which has caused a release or is
reasonably likely to cause a release.




2.14. "Variance" means a legislative rule modifying groundwater quality standards
or preventative action limits, or both, for a source or class of sources, for one or more
specific constituents.

§47-57-3. Statutory Exemptions.

3.1. The requirements of subsections 5(e), 5(f) and 5(g) of the Act related to
grounidwater quality standards, preventative action limits or existing qualify limits shall
not apply to coal extraction and earth disturbing activities directly involved in coal
extraction that are subject to either or both Article 3, Chapter 22A of the W.Va. Code or
Article 5A, Chapter 20 of the W.Va. Code. All other provisions of the Act are applicable
to such exempt activities. B ’

3.2. The Act is not applicable to groundwater within areas of geologic
formations which are site specific to the production or storage zones of crude o1l or
natural gas and which are utilized for the expioration, development or production of crude
oil or natural gas permitted pursuant to Chapter 22B of the W.Va. Code nor to the
injection zones of Class II or 11 wells permitted pursvant to the statutes and regulations
governing the underground injection control program. Ail groundwater outside such areas
shall remain subject to the Act. An agency has the right to require the submission of data
with respect to the nature of such exempt activities.

3.3. The Director has the authority to modify the requirements of subsection 5(g)
of the Act with respect 10 non-coal mining activities subject to Article 4, Chapter 22A of
the W.Va. Code. Such modification shall assure protection of human health and the
environment. Those agencies regulating such activities shall retain their groundwater
reguiatory authority as provided for in the relevant statutes and regulations governing such
activities other than the Act.

§47-57-4.  Contamination in Excess of Groundwater Quality Standards.

4.1. Except for any source or class of sources which has been granted a variance
for the particular contaminant at issue, any person who owns or operates a source subject
to the Act which has caused, in whole or n part, the concentration of any constituent to
exceed any applicable groundwater quality standard subject to the Act, must cease further
reiease of that contaminant and must make every reasonable effort to identify, remove or
mitigate the source of such contamination and strive where practical to reduce the level
of contamination over time to support drinking water use of such groundwater.




4.2. Sources which are operating in full compliance with and pursuant to an
agreement, administrative order, permit, or other authorization of an agency requiring
remedial action to be undertaken to address groundwater contamination shall be deemed
to be in compliance with W.Va. Code §20-5M-4(b).

§47-57-5. Deviation from Existing Quality.

5.1. Application -- Any person may apply to the Director to obtain a deviation
from an agency action taken, or to be taken, to assure that a single source or class of
sources maintain and protect groundwater at existing quality, where the existing quality
is better than that required to maintain and protect applicable groundwater quality
standards. Such petition may be independently filed or may be made in conjunction with
other matters pending before the Director. If such other matters require public notice, then
the request for a deviation shall be clearly identified in such notice.

52. Contents -- An application for a deviation must contain:

5.2.1. name, mailing address and phone number of the person requesting the
deviaiion and the name of the individual to be contacted regarding the application;

5.2.2. _a description of the source or class of sources and constituents for
which the deviaticon is being requested and, in the case of a request for a class of sources,
a description of how such sources are substantially similar and the geographic area to be
covered by such class;

5.2.3. a description of the area for which the deviation is proposed,
including an anaiysis of the geology and hydrology of the area;

5.2.4. areport of the existing groundwater quality and uses in the area to
be affected by the deviation, including, but not limited to the levels of constituents for
which the deviation is being requested,

5.2.3. a list of other sources which may be expected to contaminate in the
area for which the deviation is requested;

5.2.6. a statement describing why the measures necessary to preserve
existing quality are not technically feasibie or economically practical, and

5.2.7. a statement describing why a change in groundwater quality is
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justified based upon economic or societal objectives.

5.3,  Director Action ~-- The Director may grant or deny a deviation for a specific
site, activity or facility or for a class of activities or facilities which have impacts which
are substantially similar and exist in a defined geographic area. The Director's reasons
for granting or denying such a deviation shall be set forth in writing. To insure that
applicable groundwater quality standards are not violated, the Director shall evaluate the
cumulative impacts of ail facilities and activities on the groundwater resources in question
prior to granting any such a deviation and shall include such evaluation in this written
report.

5.4. Terms and Conditions -- The Director shall have the exclusive authority to
determine the terms and conditions to be applicable to the Director's decision to grant a
deviation and the Director shall have the exclusive authority to determine the terms and
conditions of such a deviation. The groundwater regulatory agency shall take such
alternative action as may be necessary to assure that the facilities and activities which are
subject to the deviation maintain and protect applicable groundwater quality standards. In
maintaining and protecting such groundwater quality standards, such agency shall establish
preventative action limits which, once reached, shall require action to control a source of
contamination to assure that such standards are not exceeded.

3.5. Notice -- The Director or Chief of the Office of Water Resources of
the Division of Environmental Protection of the Department of Commerce and Labor and
Environmental Resources shall provide notice of any decisions to approve an application
for a deviation to the applicant and to any person that has submitted a written request for
such information to such Director or Chiefl

§47-57-6. Variance From Groundwater Quality Standards and Preventative Action
Limits.

6.1. Application -- Upon petition by any person, the Director may identify a
single source or class of sources which by their nature cannot be conducted or operated
in compliance with the groundwater quality standards or preventative action limits, or
both, established pursuant to the Act and may grant a varniance for a single source or class
of sources. In the case of a petition on behalf of a class of sources, the petition may be
filed by any person. In the case of a petition on behalf of a single source, the petition
may cnly be filed by the owner or operator of that source. Any person who petitions for
such variance must give contemporaneous notice of the petition by Class I advertisement
in a newspaper of general circulation in the area to be affected by the requested variance.




If the petitioner seeks a variance which would apply throughout the state, a Class I
advertisement must be placed in a newspaper of state-wide circulation. Any advertisement
must identify the name, address, and telephone number of the person requesting the
variance, the area in which the variance would be effective {note: include a map if
appropnate), and the source or class of scurces for which the variance is requested and
the constituents for which the variance is requested.

6.2. Contents -- An application for a variance from preventative action limits or
groundwater quality standards, or both, must contain the following information:

6.2.1. name, mailing address, and phone number of the person requesting
the variance, and the name of the individual to be contacted regarding the application;

6.2.2. a description of the source or class of sources and constituents for
which the variance is being requested;

6.2.3. the levels of constituents for which the variance is being requested.

6.2.4. adescription of the area for which the variance is proposed, including
an analysis of the geology and hydrology of the ares,

6.2.5. a description of current groundwater quality and uses in the area to
be affected by the variance, and the predicted long-term effect of the varance on the
groundwater quaiity and uses;

6.2.6. a list of other sources which may have an effect on groundwater
quality in the area for which the variance is requested,

6.2.7. the alternate limits or standards and mitigation measures proposed by
the applicant if the variance is granted, and any proposed variance conditions;

6.2.8. a statement describing why the source or class of sources by their
nature cannot be aitered or modified to avoid violating preventative action limits or water
quality standards,

6.2.9. a statement of the nature and extent of the benefits of the proposed
variance including, but not imited to, benefits associated with economics, employment
opportunities, health and safety, and the environment;




6.2.10. a description of alternatives to the variance, and an explanation
of why the benefits of the proposed action outweigh the benefits of each considered
alternative course of action, including not granting a variance, and an explanation of why
none of the considered alternatives is reasonable and prudent;

6.2.11, a statement explaining why the proposed action is more in the
pubiic interest than the protection of groundwater quality standards or preventative action
limits; and ’ '

6.2.12. a certificate of publication.

6.3. Rulemaking -- If, after considening the variance petition for a single source
or class of sources, the Director concludes that a variance is appropriate, in whole or in
part, the Director shail initiate legislative rulemaking as provided in Article 3, Chapter
29A of the W.Va, Code. The proposed rule shall set forth:

6.3.1. a description of the single scurce or class of sources to be granted the
variance and the constituents for which the variance is requested;

6.3.2. the geographical area for which the variance is allowed,
6.3.3. any appropriate terms and conditions; and

6.3.4. the Director's preliminary findings pursuant to subsection 6.7 with
respect to which public comment is io be solicited.

6.4. The proposed rule shall be accompanied by a statement of the Director's
grounds for proposing the variance. In addition to all other rulemaking requirements, the
Director shall hoid a public hearing, foliowing 30 days notice, at which oral comments
may be received from any interested person, and the Director must allow at least 10 days
after such hearing for the submission of written comments. Notice of the public hearing
shall also be filed with the state capitol press office. The Director shall issue a
determination as to whether such a variance is or is not appropriate within 45 days of the
close of the comment period and, if determined to be appropriate, shall take such further
steps as may be appropriate to have the variance promulgated as a legislative rule.

6.5. Denials -- If the Director determines that a variance for a single source or
class of sources shall not be allowed, he shail publish a denial decision stating the reasons
for the denial and provide a copy of the denial decision to the petitioner along with a




notification of the petitioner's appeal rights by certified mail, and by regular mail to any
other person who requests a copy of the denial decision. Notice of the denial decision
shall also be published in the State Register. -

6.6. Appeal -- Any person who is adversely affected by the Director's decision
10 deny a variance may appeal that decision to the Water Resources Board within 30 days
of the date of publication of a denial decision in the State Register.

©.7. Variance Criteria -- The Director shall promulgate rulemaking for a variance
for a single source or class of sources, if the Director finds that:

6.7.1. a sifigle source or class of sources by their very nature cannot be
conducted in compliance with the requirements of W.Va. Code §20-5M-5(g).

6.7.2. the benefits of granting the variance outweigh the benefits of
complying with the preventative action limits, or groundwater quality standards, or both;

6.7.3. the variance is more in the public interest than the protection of
groundwater quality standards or preventative action limits; and

6.7.4. there is no reasonable and prudent alternative to the variance.

6.8. The Director's findings pursuant to the foregoing subsection shall inciude
a statement of basis in support of each finding.

6.9. Terms and Conditions -- The Director may propose the variance through the
initiation of rulemaking upon such reasonable terms or conditions as may be necessary
to protect human health and the environment, to satisfy all requirements of the Act (other
than compliance with groundwater quality standards or preventative action limits, or both
as specified in the variance), and to minimize adverse impact to groundwater consistent
with granting the variance. Such terms and conditions shall include, where the Director
deems 1t to be appropriate, alternative groundwater water standards, alternative
preventative action limits, monitoring and reporting requirements, and enforcement
provisions. To the extent that such terms and conditions include alternative groundwater
quality standards, the Director shall consult with the Water Resources Board in
establishing such alternative standards.

6.10. Initial Variance -- All sources shall be granted a waiver of the requirementé
to comply with all groundwater quality standards and preventative action limits until




January 1, 1994, Any source, whether single or class, which has filed with the Director
on or before December 31, 1993, a statement declaring an intent to make application for
a variance shall be granted a waiver of the requirements to comply for only those
groundwater quality standards and preventative action limits, specific to the variance
application, until July 1, 1995, The letter of intent shall include, but not be limited to,
identification of the constituent(s) for which a variance is requested, a statement of the
nature of the activity requesting the variance, and the geographical area to be affected, by
the variance, if granted. Notwithstanding any other provisions of this subsection, such
sources may be subject to such other standards or conditions as may be established by an
agency to protect human health and the environment and to satisfy all requirements of the
Act other than compliance with groundwater quality standards or preventative action
limits, or both as specified in the variance. Any waiver granted pursuant to this subsecticn
would be extinguished upon the issuance of a denial from the Director for a variance, or
a groundwater quality standard or preventative action limit, or both as specified in the
variance application. ‘

6.11. Variance From New Standards -- All sources shall be granted a waiver from
the requirements to comply with any groundwater quality standards and associated
preventative action limits not in effect on August 30, 1993, until six months following the
effective date of such standards and associated preventative action limits. Any source,
whether single or class, which has filed with the Director, within six months following
the effective date of such standards and associated preventative action limits, a statement
declaring an intent to make application for a variance shall be deemed in compliance with
all such water standards and preventative action limits as specified in the letter of intent
for an additional 18 months. The letter of intent shail inciude, but not be limited to,
identification of the constituent(s) for which a variance is requested, a statement of the
nature of the activity requesting the variance, and the geographical area to be affected, by
the variance, if granted. Notwithstanding any other provisions of this subsection, such
sources may be subject to such other standards or conditions as may be established by an
agency to protect human health and the environment and to satisfy all requirements of the
Act other than compliance with groundwater quality standards and associated or
preventative action limits, or both as specified in the variance. Any waiver granted
pursuant to this subsection would be extinguished upon the issuance of a denial from the
Director for a variance, or a groundwater quality standard or preventative action limit, or
both as specified in the variance appiication.

6.12. Periodic Review -- No less frequently than every five years the Director
shall review all prior decisions granting deviations and variances to determine therr
continued consistency with this series. Shouid the Director determine that any




modification of such a decision is appropriate, the Director shall initiate rulemaking

pursuant to Article 3, Chapter 25A of the West 'Virginia Code.
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Qctober 7, 1293

Dave Watkins
1201 Greenbrier Street
Charleston, WV 25311-1088

Dear Dave:

Thank you fer talking sc extensively with me on the phone and coming tc our office
10 discuss Series 57, Groundwaier Quality Standards Variances being approved as an
emergency rule.

The West Virginia Code §29A-3-15(g) states:

For the purposes of this section, an emergency exists when the promulgarion of a
rule is necessary for the immediate preservation of the public peace, health, safery
or welfure or is necessary to comply with a time limitation established by this code
or by a federal statute or regulation or to prevenr substantial harm to the public
interest, -

In granting variances this rule will actually be lowering the drinking water quality
and thereby possibly causing "harm to the public health” and "substantial harm to the
public interest” which is totally oppesite of what the Code mandates.

Also, we had seme problems finding the emergency. When we asked for a list of
whe needed the variances, we were told that nc one had sven inquired about obtaining
a variance and a list would be impossible at this time.

Once again thank you for the time you spent with us on this rule.

Sincerely,

Judy Cooper, Director
Administrative Law Division
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August 17, 1993

¥Mr. Xenneth Hechler
Secretary of State
Raoonm 157 f
Sstate Capitel Buildin ;
Charleston, West Virginia 25305
. |

Dear Secretary Hechler:

\ : :

The Division of Environmental Protection of the Department of
Commerce:, Labor and Envircenmental Resources has filed proposed 47
CSR 57, Greundwater Quality Standard Variances, with your office on
August 16, 1093 as a legisiative and emergency ruia. As a member
of the Groundwater Task Force that negotiated the groundwater
Protection Act and this rule, T urge you to approve the Groundwater
Quality Standaré Variance rule as an emergency rule, as I believe
that the rule is within the agency's scope of authority and an
emergency exists which justifies the promulgation of the rule.

The variance rule setsg the standards for allowing exceptions
to the Water Reszources Board's groundwater guality standards, which
will take effect on August 25, 1993, Unless this rule, with its
proviaion for a temporary waiver of the standards, is in effect,
regulatory agencles will ke forced to take action after that date
to implement groundwater ¢quality standards in a permii;, even though
the permitted activity is expected to receive a variance under this
rule. The result would be vonditions imposed on facilities and
activities that they could not meet, and would not have to meet
gnce a final variance i1s granted. For example, approvals are
regilarly issued for septic systems, whichk in many cases cannot
neet groundwater guality standards. Witheut a temporary variance
such as provided in $Section 6.10 of this rule, septic systems night
not gualify for pernmits without expensive upgrades, which would be
unneeded once a final variance is granted. ‘ :

The groundwater variance rule provides a further waiver from
groundwater  quality standards for any person who has filed an

Lo
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application for a variance prior to December 31, 1893. However,
tnless the groundwater variance rule is f£iled as an emergency rule,
this deadline will pass before the rule becomes effective, which
would be some time in the Spring of 1694 at the earliest, Even
these with the foresight to file a petition for a variance prior te
the December 31, 1993 deadline cosuld not file a valid patitien
because no rule woulé be in effect allowing the petitions at the
time the deadline pasged. If, on the other hand, the groundwatex
variance rule is put into effect as an emergency rule before that
daze, wvalid petitionas for wvarlances could be filed, and those
applying for the variances could obtain a waiver Zfrom tLhe
groundwater guality standerds while the final variance was being
. processed.

The Division of Environmental Protection is filing the rule in
energency form at this time begause it wanted to wait for puklic
comment before propeosing it. I kelieve that waiting for such
conment was dppropriate, given the far—reaching effect of this rule
and the groundwater guality standards. By waiting until comments
ware received the bivision was able to address the concerns of
interested parties, making it more likely that the rule will avoid
any unintended etftects or cause supbstantial disruption to anyonhe.

Approval of the Groundwater Qualizy Standards Variance rule as
an emergency rule will allow the groundwater guality standards to
take effect with a ninimam of disruption to industry and homeowners
in the state of West Virginia. I urge you to approve the rule as
an emergency rule. ' ‘

Very truly yours,

(Zkbuié (1-\‘ F?ZZ‘LH*‘ F
- David M. Flannery aquTf

DMF /k3d
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The Honorable Ken Hechier e
Secretary of State Z. = T
Capitol Complex, Bldg. 1, Suite 157 =T = Ty
Charleston, WV 25305-0070 . L X -

| "

Dear Secretary Hechler: ==

The West Virginia Oil & Natural Gas Association respectfully requests you to approve the
emergency filing of the state’s proposed Groundwater Quality Standard Variance rule (#47
C.S.R. 57) as an emergency rule. The association strongly feels that the groundwater variance

rule is a central part of the groundwater regulatory program negotiated among agency officials,

environmentalists and representatives of the business community. The rule represents a

thoughtful compromise between the general application of groundwater quality standards and
the need for relief from those standards in some situations.

Since the groundwater quahty standards are now in effect, there is a correspondmg need for
putting the groundwater variance rule into effect immediately and giving businesses and
homeowners the temporary variance from groundwater standards that is allowed by the rule.
Otherwise, they will be exposed to the possibility of unnecessary agency action implementing
the groundwater quality standards until their petitions for individual variances are granted.

The West Virginia Oil & Natural Gas__Associatign is committed to implementation of a state
groundwater protection program in a reascnable and prudent manner. The interim variance

prov1ded by the filing of the groundwater variance rule as an emergency rule is a necessary part
of this program.

Thank you for your immediate consideration of this important matter.

Sincerely,

Executive Director

M r.0.20%323] SRS s
CHARLESTON, WV 25332
(304) 343:1609

@ PRINTED ON RECYCLED PAPER
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SECRETARY OF STATE
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Exaculive Assistant 1900 Kanawha B[\Jd,, East halp we can get)
Tslaphone: (304} 558-6000 Charleston, WV 25305-0770 FAX: (304) 555-0200

Corporations: (304) 558-8000

Qctober 7, 1293

Dave Watkins
1201 Greenbrier Sirest
Charieston, WV 25311-1088

Dear Dave:

Thank you for talking so extensively with me on the phene and coming to our office
to discuss Series 57, Groundwater Quality Standards Variances being approved as an
emergency rule.

The West Virginia Code §29A-3-15(g; states:

For the purposes of this section, an emergency exists when the promulgation of a
rule is necessary for the immediate preservation of the public peace, health, safety
or welfare or is necessary to comply with a time limitation established by this code
or by a federal statute or regulation or to prevent substantial harm to the public
interest.

In granting variances this rule will actually be lowering the drinking water quality
and thereby possibly causing "harm to the public health” and "substantial harm to the
public interest” which is totally opposite of what the Code mandates.

Also, we had some problems finding the emergency. When we asked for a list of
who needed the variances, we were told that no one had even inguired about obtaining
a variance and a list would be impessible at this time,

Once again thank you for the time you spent with us on this rule,
Sincerely,

Judy Cocper, Director
Administrative Law Division
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MEMORANDUM

TC: Ken Hecklar, Senretary of 3tate 5? o
FROM: Laldley BLL MeCoy, Chief, Qffice ofiHdatsr Ragources, DEP

SUBJECT: Withdrawal of Proposed Emsrgency Rule

Pleass be advised that the Divisicon of Enviromnmental Protection
lg withdrawing i1t's reguest for emergency consideratlon of
Propoged Rule -~ Title 47, Seriaes 57 - QGroundwater Quality
Standard Vvariances, with the understanding that the Divislion may
reflle tor emergency cvounsideration at a later data.

Thank you for vour copperation in this matter and {i£ you should
have any questions please fwoel free to contact me at 558-2107 or

TDD 55§-2751,

¢c: Ann A. Spaner
David P, Watkins

[ 1
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Deputy Director
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Gaston Capeticn
Governor - Diractor

John M, Ranson
Cabinet Secretary

DEPARTMENT OF CCMMERCE, LABOR & ENVIRONMENTAL RESOURCES

DIVISION OF ENVIRONMENTAL PROTECTION
1201 Greenbrier Strest

MEMORANDTUM

//-\
TO: Ken Eeckler, Secretary of State . i
Yo~
FROM: Laidley Eli McCoy, Chief, Office of ter Resources, DEP

i

SUBJECT: Withdrawal of Proposed Emergency Rule

Please be advised that the Division of Envirommental Protection
is withdrawing it's regquest for emergency consideration of
Proposed Rule - Title 47, Series 57 - Groundwater Quality
Standard Variances, with the understanding that the Division may
refile for emergency consideration at a later date.

Thank you for your cooperation in this matter and i1f you should
have any questions please feel free to contact me at 558-2107 or
TDD 558-2751.

cc: Ann A. Spaner
David P. Watkins

Charleston, WV 25311-1088 David C. Callaghan

Ann A. Spaner
Deputy Director




