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FISCAL NOTE FOR PROPOSED RULE

Rule Title:Sewage Sludge Management Regulations 47 C.S.R. 38D
Type of Rule: X Legislative Interpretive Procedural
Agency: Division of Environmental Protection

Address: #10 McJunkin Road, Nitro, West Virginia 25143-2506

ANNUAL FISCAL YEAR
l. Effect of Proposed Rule Increase Decrease Current Next Thereafter

Estimated Total Cost $500,000 0 500,000 500,000
Personal Services $375,000 0 375,000 375,000
Current Expenses $100,000 0 100,000 100,000
Repairs & Alterations $
Equipment $ 25,000 0 25,000 25,000
Other $

2. Explanation of above estimates: The promulgation of these rules will result in
the need of personnel, equipment and other related costs to efficiently and
orderly regulate sewage sludge. §20-5F-2b(b) establishes that a land
application fee be levied and imposed to sufficiently cover the costs of the
Sewage Sludge Management Program.

3. Objectives of this rule: To require permits for all facilities and activities
which generate, process or dispose of sewage sludge and to develop and
implement a comprehensive program for the requlation and management of sewage
sludge.

4. Explanation of Overall Economic Impact of Proposed Rule.

A. Economic Impact on State Government: The agency will require funding
support and will use the fees provided for by the legislation to manage
the program and provide for environmental remediation.

B. Economic Impact on Political Subdivisions; Specific Industries;
Specific groups of citizens: Possible increase in sewage treatment fees
to cover the costs of implementing land application requirements.

C. Economic Impact on Citizens/ Public at Large: Same as B. above.
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DATE: November 5, 1993
TO: Legislative Rule-Making Review Committee

FROM: Department of Commerce, Labor and Environmental
Resources; Division of Environmental Protection

LEGISLATIVE RULE TITLE: Sewage Sludge Management Requlations
1. Authorizing statute(s) citation: §20-5F-2b(b)

2.a. Date filed in State Register with Notice of Hearing:
May 24, 1993

2.b. What other notice, including advertizing, did you give of
the hearing? State-wide press release.

2.c. Date of hearing(s): _June 23, 1993

2.d. Attach list of persons who appeared at hearing, comments
received, amendments, reasons for amendments;
Attached X No comments received

2.e. Date agency approved proposed Legislative Rule filed in
State Register following public hearing: July 7, 1993,

revised agency approved rule filed November 5, 1993.

2.f. Name and telephone of agency contact: Bill Brannon,
558-2108
3. If the statute under which the rule was promulgated and

submitted requires certain findings and determinations to be
made as a condition precedent to their promulgation:

3.a. Date on which a notice of the time and place of hearing for
the taking of evidence and a general description of the
issues to be decided was filed in the State Register:

N.A.

3.b. Date of hearing: _N.A.

3.c. Date the required findings and determinations together with
reasons therefor were filed in the State Register:
N.A.

3.d. Findings and determinations, and reasons (attached). _N.A.




PREAMBLE TO A PROPOSED RULE
CONCERNING
SEWAGE SLUDGE MANAGEMENT REGULATIONS

AGENCY: Department of Commerce, Labor, and Environmental Resources; Division
of Environmental Protection.

REGULATION: Title 47, Series 38D, "Sewage Sludge Management Regulations.”

ACTION: Filing of an agency approved rule, filing with the Legislative Rule-Making
Review Committee, and filing of an emergency rule. Filing of a revised
agency approved rule with the Secretary of State and the Legislative Rule-
Making Review Committee. The purpose of the revised filing is to make
the agency approved rule equivalent to the emergency rule, which addresses
the Legislative Rule-Making Review Committee earlier concerns.

SUMMARY: During the 1993 Legislative session, Senate Bill No. 288 amended §20-5F
of the West Virginia Code, in part, by adding Section 2b. This section
provided for the management of sewage sludge, and authorized the filing
of rules along with their emergency filing. The filed rules implement a
comprehensive sewage sludge management program in West Virginia.
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§47-38D-l. GENERAL

I.l. Scope and Purpose. -- This legislative rule establishes requirements for the
permitting, siting, bonding, installation, establishment, construction, modification, and operation
of any facility that generates, processes, recycles and/or disposes of sewage sludge by whatever
means, including, but not limited to, land application, composting, incineration, mixed waste
composting, or any other method of handling sewage sludge within the state. This rule applies
to any person who owns or operates a sewage sludge facility or who is responsible for the
processing or disposal of sewage sludge.

1.2.  Authority. -- W. Va. Code §20-SF-2b(b).
1.3.  Filing Date. --
1.4. Effective Date. --

1.5. Incorporation by Reference. -- Whenever federal or state statutes or regulations are
incorporated into this rule by reference, the reference is to the statute or regulation in effect on
the effective date of this rule.

§47-38D-2. DEFINITIONS.
The following definitions shall apply to this rule unless otherwise specified herein:

2.1.  "Agronomic rate" means the whole sewage sludge application rate, by dry welight,
designed: (1) To provide the amount of nitrogen needed by the food crop, feed crop, fiber crop,
cover crop or vegetation on the land; and (2) To minimize the amount of nitrogen in sewage
sludge that passes below the root zone of the crop or vegetation grown on the land to the ground
water.

2.2, "Applicant" means the person applying for a commercial solid waste facility permit
or similar renewal permit and any person related to such person by virtue of common ownership,
common management or family relationships, as the Director of the Division may specify,
including the following: spouses, parents, children and siblings.




2.3.  "Approved solid waste facility" means a solid waste facility or practice which has
a valid permit under W. Va, Code §20-5F.

2.4.  "Backhauling” means the practice of using the same container to transport solid
waste and to transport any substance or material used as food by humans, animals raised for
human consumption or reusable item which may be refilled with any substance or material used
as food by humans. '

2.5.  "Bulking Agent" means materials such as yard waste, wood chips, leaves and other
living or dead plant tissues approved by the Chief as suitable to promote the passage of air
through a static pile or windrow.

2.6.  "Chief" means the Chief of the Office of Waste Management of the Division.

2.7.  "Commercial recycler" means any person, corporation or business entity whose
operation involves the mechanical separation of materials for the purpose of reselling or recycling
at least seventy percent (70%) by weight of the materials coming into the commercial recycling
facility.

2.8.  "Commercial solid waste facility" means any solid waste facility which accepts
solid waste generated by sources other than the owner or operator of the facility and shall not
include an approved solid waste facility owned and operated by a person for the sole purpose of
disposing of solid wastes created by that person or such person and other persons on a cost-
sharing or nonprofit basis and shall not include land upon which reused or recycled materials are
legitimately applied for structural fill, road base, mine reclamation and similar applications.

2.9.  "Composting" means the aerobic, thermophilic decomposition of natural
constituents of solid waste to produce a stable, humus-like material.

2.10. "Composting facility” means any solid waste facility processing solid waste by
composting, including sludge composting, organic waste or yard waste composting, but does not
include a facility for composting solid waste that is located at the site where the waste was
generated.

2.11. "Curing area” means an area where organic material that has undergone the rapid
initial stage of decomposition is further stabilized into a humus-like material

2.12. "Director" means the Director of the Division.

2.13.  "Distributor” is a person who prepares the product for distribution and marketing
and is responsible for distributing and marketing the product.

2.14. "Division” means the Division of Environmental Protection.




2.15. "Domestic septage" means either liquid or solid material (septage) removed from
a septic tank, cesspool, portable toilet, Type III marine sanitation device, or similar treatment
works that receives only domestic sewage. Domestic septage does not include liquid or solid
material removed from a septic tank, cesspool, or similar treatment works that receives either
commercial wastewater or industrial wastewater and does not include grease removed from a
grease trap at a restaurant.

2.16. "Energy recovery incinerator” means any solid waste facility at which solid waste
is incinerated with the intention of using the resulting energy for the generation of steam,
electricity or any other use not specified herein.

2.17. "Importer" means any person receiving sewage sludge from any source whatsoever
for the purpose of processing.

2.18. "Incineration technologies" means any technology that uses controlled flame
combustion to thermally break down solid waste, including refuse-derived fuel, to an ash residue
that contains little or no combustible materials, regardless of whether the purpose is processing,
disposal, electric or steam generation or any other method by which solid waste is incinerated.

2.19. "Incinerator" means an enclosed device using controlled flame combustion to
thermally break down solid waste, including refuse-derived fuel, to an ash residue that contains
little or no combustible matenals.

2.20. "Landfill" means any solid waste facility for the disposal of solid waste on land.
Such facility is situated, for purposes of W. Va. Code §20-5F, in the county where the majority
of the spatial area of such facility is located.

2.21. "Materials recovery facility" means any solid waste facility at which source-
separated materials or materials recovered through a mixed waste processing facility are manually
or mechanically shredded or separated for purposes of reuse and recycling, but does not include
a composting facility.

2.22. "Mixed solid waste" means solid waste from which materials sought to be reused
or recycled have not been source-separated from general solid waste.

2.23.  "Mixed waste processing facility” means any solid waste facility at which materials
are recovered from mixed solid waste through manual or mechanical means for purposes of reuse,
recycling or composting.

2.24. "Municipal solid waste incineration” means the burning of any solid waste
collected by any municipal or residential solid waste disposal company.




2.25. "Open dump" means any solid waste disposal which does not have a permit under
W. Va. Code §20-5F, or is in violation of state law, or where solid waste 1s disposed in a manner
that does not protect the environment.

2.26. "Person" or "persons" mean any industrial user, public or private corporation,
institution, association, firm or company organized or existing under the laws of this or any other
state or country; state of West Virginia, governmental agency, including federal facilities;
political subdivision; county commission; municipal corporation; industry; sanitary district; public
service district; drainage district; soil conservation district; watershed improvement district;
partnership trust; estate; person or individual; group of persons or individuals acting individually
or as a group; or any legal entity whatever.

2.27. "Producer" means any person producing sewage sludge at a publicly owned
treatment works (POTW).

2.28. "Publicly owned treatment works" or "POTW" means any device or system used
in the conveyance and/or treatment (including recycling and reclamation) of municipal sewage
or industrial wastes of a liquid nature which is owned by a state or municipality as defined by
section 502 (4) of the Clean Water Act, any other treatment works treating domestic sewage
(TWTDS), or wastewater treatment device or system, regardless of ownership (including federal
facilities) used in the storage, treatment, recycling and reclamation of municipal or domestic
sewage.

2.29. "Recycling facility" means any solid waste facility for the purpose of recycling at
which neither land disposal nor biological, chemical or thermal transformation of solid waste
occurs: Provided, That mixed waste recovery facilities, sludge processing facilities and
composting facilities are not considered recycling facilities nor considered to be reusing or
recycling solid waste within the meaning of W. Va. Code §§20-9 and 11.

2.30. "Representative sample” means a sample collected from a population or whole that
exhibits the average or typical properties of the larger population or whole.

2.31. "Sewage sludge" means solid, semi-solid or liquid residue generated during the
treatment of domestic sewage in a treatment works. Sewage sludge includes, but is not limited
to, domestic septage, scum or solids removed in primary, secondary or advanced wastewater
treatment processes and a material derived from sewage sludge. Sewage sludge does not include
ash generated during the firing of sewage sludge in a sewage sludge incinerator.

2.32. "Sewage sludge processing facility" is a solid waste facility that processes sewage
sludge for land application, incineration or disposal at an approved landfill. Such processes
include, but are not limited to, composting, lime stabilization, thermophilic digestion and
- anaerobic digestion.




2.33. "Sludge" means any solid, semisolid, residue or precipitate, separated from or
created by a municipal, commercial or industrial waste treatment plant, water supply treatment
plant or air pollution control facility or any other such waste having similar origin.

2.34. "Solid waste" means any garbage, paper, litter, refuse, cans, bottles, waste
processed for the express purpose of incineration; sludge from a waste treatment plant, water
supply treatment plant or air pollution control facility; and other discarded materials, including
offensive or unsightly matter, solid, liquid, semisolid or contained liquid or gaseous material
resulting from industrial, commercial, mining or community activities but does not include solid
or dissolved material in sewage or solid or dissolved materials in irrigation return flows or
industrial discharges which are point sources and have permits under W. Va. Code §20-5A, or
source, special nuclear or by-product material considered by federal standards to be below
regulatory concern, or a hazardous waste either identified or listed under W. Va. Code §20-5E,
or refuse, slurry, overburden or other wastes or material resulting from coal-fired electric power
or steam generation, the exploration, development, production, storage and recovery of coal, oil,
and gas and other mineral resources placed or disposed of at a facility which 1s regulated under
W. Va. Code §22, 22A, or 22B, so long as such placement or disposal is in conformance with
a permit 1ssued pursuant to such chapters.

2.35. "Solid waste disposal" means the practice of disposing of solid waste including
placing, depositing, dumping or throwing or causing to be placed, deposited, dumped or thrown
any solid waste.

2.36. "Solid waste disposal shed" means the geographical area which the solid waste
management board designates and files in the state register pursuant to W. Va. Code §16-26-8.

237 "Solid waste facility" means any system, facility, land. contiguous land,
improvements on the land, structures or other appurtenances or methods used for processing,
recycling or disposing of solid waste, including landfills, transfer stations, materials recovery
facilities, mixed waste processing facilities, sewage sludge processing facilities, composting
facilities and other such facilities not herein specified but not including land upon which sewage
sludge is applied in accordance with W. Va. Code §20-5F-2b. Such facility shall be deemed to
be situated, for purposes of this rule, in the county where the majority of the spatial area of such
facility is located: Provided, That a salvage yard licensed and regulated pursuant to the terms
of W. Va. Code §17-23, is not a solid waste facility.

2.38. "Source separated materials” means materials separated from general solid waste
at the point of origin for the purpose of reuse and recycling but does not mean sewage sludge.

239  "Source separated organic waste" means readily degradable organic material such
as food waste, yard waste and wood waste, except pressure-treated wood waste, which is
collected separately from the mixed solid waste stream. It does not include sewage sludge or
domestic septage.




2.40. "Stabilization" means the decomposition .of organic material to the point where
it neither reheats when wetted nor gives off offensive odors and does not include pathogens,
toxins or vectors in excess of the provisions of 40 CFR 503.

§47-38D-3. STANDARDS FOR USE, DISPOSAL AND PROCESSING OF SEWAGE
SLUDGE.

3.1. Incorporation of Federal Regulations. -- Federal regulations, 40 CFR 503,
excluding sections 503.10(b)(1) and 503.20 through 503.29 inclusive, in effect on the effective
date of this rule, are hereby fully incorporated and implemented as a part of these sewage sludge
management regulations promulgated under the authority of W. Va. Code §20-5F-2b. Provided,
That in instances where similar provisions exist, the more stringent requirement (state or federal)
shall apply.

3.2.  Sewage Sludge Land Application Siting Restrictions and Location Standards.

3.2.1. Sludge will not be applied to land that meets any of the following
conditions:

32.1a Land that is frozen, snow-covered, or known to be flooded
on a regular basis unless the applicant can demonstrate to the Director that the land application
will not cause runoff into streams or wetlands.

32.1b. Land within 50 feet of surface water to include streams,
springs, ponds, wetlands, or other collection points for surface water.

32.1c Land within 200 feet of drinking water supply wells or other
personal water supply.

32.1.d Land within 200 feet of an occupied dwelling.

32.1e Land within 50 feet of a federal or state highway.

32.1.F Land within 100 feet of an adjacent property owner's
property line.

32 1g Land from which drainage leads into a sinkhole.

32.1h Land that has been tested and determined to have a pH of

less than 6.2, unless the pH is adjusted to 6.2 or greater.

3.2.1.0 Land that has a slope greater than fifteen percent (15%).




32.1,. Land that has a seasonal high groundwater table less than
2 feet from the surface.

321k Land that has less than 6 inches of soil over bedrock or an
impervious pan.

3.2.11 Land containing soil with surface permeability of less than
0.6 inches/hour or greater than 6 inches/hour.

3.2.2. No person or entity shall be allowed to apply sewage sludge to land in a
manner that will result in exceeding the maximum soil concentration for all pollutants, including,
but not limited to, arsenic, cadmium, chromium, copper, lead, mercury, molybdenum, nickel,
selenium and zinc, to be determined based upon cumulative loading rates of 40 CFR
503.13(b)(2), Table 2 of this rule, and soil testing requirements of this rule.

3.2.3. No land, except a solid waste facility, shall be allowed to accept or store
so much sewage sludge as to exceed the agronomic rate or a rate of fifteen dry tons per acre per
year, whichever is less: Provided, That up to twenty-five dry tons per acre per year may be
applied in the reclamation of surface mine land.

3.2.4. No person shall be allowed to store sewage sludge at a land application site
for a period longer than one week; except, storage shall be allowed for no longer than three
months where provisions, approved by the Chief of the Office of Water Resources of the
Division, have been made to prevent leachate runoff into surface or groundwater. Septage storage
shall only be allowed in-tank and for no more than three days, or as otherwise authorized by the
Chief of the Office of Water Resources of the Division.

3.2.5. No person shall be allowed to land apply sludge except during the hours
of daylight.

3.3, Sewage Sludge Processing Facility Operational and Design Requirements.

3.3.1. Sewage sludge processing faciliies must adhere to the following
requirements:

33 1la Areas used for processing, curing and storage of raw
materials, intermediate and final products, loading and unloading areas, impoundments, pipelines,
ditches, pumps and drums, sumps and tanks, must be designed, constructed and operated to
prevent release of contaminants to the groundwater and surface water. Storage of finished
products from the facility shall be limited to one year.

33.1b. The facility must be designed and operated to control vectors

and odors.




33 1c The facility must not be operated or constructed within the
one hundred year flood plain unless provisions have been made to prevent the encroachment of
flood waters upon the facility.

33.1.d All land areas within the boundaries of a sewage sludge
processing facility upon which sewage sludge, intermediate or final products come in direct
contact with the land surface must be protected in accordance with the Groundwater Protection
Act, W. Va. Code §20-5M, and the rules promulgated thereunder.

3.4. Leachate Management Requirements.

3.4.1. Any liquid which comes in contact with sewage sludge at a sewage sludge
processing facility must be handled as leachate and is subject to the requirements of W. Va. Code
§§20-5A and 5M, and the rules promulgated thereunder.

3.5. Storm Water Requirements.

3.5.1. Storm water drainage must be directed around and away from the operating
area. All storm water must be collected and discharged in compliance with State Water Quality
Standards and the permit issued by the Office of Water Resources of the Division.

3.6.  Landfill Disposal of Sewage Sludge. -- Sewage sludge disposed at a landfill shall
contain at least twenty percent (20%) solids by weight. This requirement may be met by adding
or blending sand, sawdust, lime, or soil. Alternative sludge disposal methods can be utilized upon
obtaining prior written approval from the Chief.

3.6.1. Sewage sludge may not represent more than twenty-five percent (25%) by
weight of the total weight of waste disposed of at the landfill on any working day.

§47-38D-4. PERMITS REQUIRED.
4.1 Applicability.

4.1.1. No person may construct or operate a sewage sludge processing facility
(including mixed waste composting facilities which utilize sewage sludge) or a commercial solid
waste facility which processes or handles sewage sludge or materials derived from sewage sludge
without first obtaining a solid waste facility permit; Provided. That land upon which sewage
sludge 1s applied. 1s not a solid waste facility.

4.1.2. On and after the effective date of this rule, all permitted facilities, whose
methods of operation are not currently in compliance with this rule, shall submit an application
to modify such permits. -




4.1.3. No person may land apply sewage sludge without first obtaining a land
application permit; Provided, That land application permit requirements may be incorporated into
a modification of a facility's WV/NPDES permit required under W. Va. Code §20-5A.

4.1.4. For those publicly owned treatment works (POTW's) which produce
sewage sludge and are regulated by the Division pursuant to an WV/NPDES permit required
under W. Va. Code §20-5A, a sewage sludge processing facility modification will be obtained
by the applicant as a part of the existing WV/NPDES permit and shall include a sewage sludge
management plan approved by the Chief of the Office of Water Resources of the Division.

4.1.5. Facilities which are surface disposal sites as defined in 40 CFR 503,
Subpart C, are hereby defined as "landfills" and must meet all requirements of 47 CSR 38
applicable to landfills.

4.1.6. Permits applied for under paragraph 4.1.1 of this rule, shall be subject to
the provisions of 47 CSR 38, section 3 (excluding the provisions for Liner Requirements) and
the closure requirements of 47 CSR 38, section 6.

4.1.7. Permits issued under paragraph 4.1.4 of this rule, shall be subject to the
permit issuance procedures, procedures for permit modifications, suspension and revocation,
procedures for transfer of permits, and the procedures for permit appeals of 46 CSR 2 and are
not subject to the procedures outlined in paragraphs 4.1.5, 4.1.6 and 4.1.8 of this rule.

4.1.8. Permits issued under paragraph 4.1.5 of this rule, shall be subject to the
procedures of 47 CSR 38, section 3 and the closure requirements of 47 CSR 38, section 6.

4.1.9. Permits issued under paragraph 4.1.3 of this rule, except for land
application modifications made in WV/NPDES permits under paragraph 4.1.4 of this rule, shall
be subject to the permit issuance procedures (subsections 3.17 through 3.29 inclusive) of 47 CSR
38, and are not subject to the procedures outlined in paragraphs 4.1.5, 4.1.6 and 4.1.8 of this rule.

4.2.  General, Processing Facility, and Land Application Permit Requirements. --
Persons required to obtain a permit pursuant to this rule must provide the following information,
in the form and manner prescribed by the Chief of the Office of Waste Management or the Office
of Water Resources of the Division as appropriate. The form may require information in addition
to that required by this subsection.

4.2.1. Permit Application General Requirements. -- All applicants must provide
the following information:

42.1.a. The name, address, and location of the facility;

42.1b. A description of the activities conducted or to be conducted

by the applicant;




42 1.c. The operator's and owner's name, address, telephone number,
ownership status, and status as a federal, state, private, public or other entity;

42.1d Other environmental permits issued by any local, state or
federal agency;

42 1.e. A description of the specific source(s) of sewage sludge;

42.1.f The amount of sewage sludge actually generated or imported:

42.1g. The content of heavy metals, pathogens, toxins or vectors,

and moisture (percent solids) present in the sewage sludge;

4.2.1.h. Each location that the sewage sludge is stored, land applied
or otherwise disposed of; the amount so stored, land applied or otherwise disposed of, and the
capacity of that location to accept sewage sludge:

4211 Information relative to the quality of the sewage sludge(s)
or product(s) derived from sewage sludge as required by 40 CFR 503: and

42.1,. A detailed design and a description of the method to collect
and control leachate and surface water runoff, including the method for treatment and disposal
of leachate generated.

4.2.2. Sewage Sludge Processing Facility Permit Requirements. -- All applicants
for permits for sewage sludge processing facilities, except facilities located at the site where
sewage sludge is generated, must submit the following additional information:

422a An engineering report to construct must contain, at a
minimum, the following:

422aA. A regional map, or maps, (of appropriate scale) that
delineate the entire service area of the proposed facility (both existing and proposed); existing
and proposed collection, processing, and disposal operations; the location of the closest
population centers; and the transportation systems including highways, airports, railways and
waterways:

4.22aB. A vicinity map (minimum scale of 1"=2000') that
delineates the area within one mile of the facility boundaries, zoning and land use, residences,
surface waters, access roads, bridges, railroads, airports, historic sites, and other existing and
proposed man-made or natural features relating to the project;




422.aC. A site plan (minimum scale of 1"=200" with five foot
contour intervals) that delineates property boundaries, the location of existing and proposed soil
boring, monitoring wells, buildings and appurtenances, fences, gates, roads, parking areas,
drainage, culverts, storage facilities or areas, loading areas; existing and proposed elevation
contours and direction of prevailing winds; and the location of residences, potable wells, surface
water bodies, and drainage swales located within the site and in the site plan area; and

422.aD. A map indicating wetlands and flood plains within
1,000 feet of the site, if any.

422b. A description of the operation of the facility, detailed
engineering plans and specifications for the entire facility, must be submitted by the applicant
including at a minimum:

422b.A. A schedule of operation, including the days and hours
that the facility will be open, preparations before opening, and procedures followed after closing
for the day;

422b.B. Anticipated daily traffic flow to and from the facility,
including the number of trips by private or public collection vehicles, and the quantity of material
contained in each vehicle;

422b.C. The procedure for unloading trucks (including
frequency, rate, and method);

422b.D. Special precautions or procedures for operation during
wind, heavy rain, snow, and freezing conditions;

422b.E. A description of the ultimate use for the finished
tompost or other product, method for removal from the site, and a plan for use or disposal of
those finished products that cannot be used in the expected manner due to poor quality or change
in market conditions;

42.2b.F. A (description) copy of the label or other information
source, by the distributor, that outlines the type of waste the compost product was derived from,
a list of any restrictions on use, and recommended safe uses and application rates;

422b.G. Identification of the personnel required to operate and
maintain the facility and their job descriptions/responsibilities;

42.2b.H. A detailed description of the source, and anticipated
quality, and quantity of any bulking agent to be used in the process: and .

It




422b.L A detailed description of the quantity, quality and
specific source of the sewage sludge received or anticipated to be received.

422.¢. The permit application must contain an operating engineering
report which must include, at a minimum, the following:

422.cA. Detailed engineering plans and specifications for the
entire sewage sludge processing facility, including manufacturer's performance data for the
selected equipment;

422cB. Contingency plans detailing corrective (or remedial)
action to be taken in the event of equipment breakdown, air pollution (odors); unacceptable waste
delivered to the facility; groundwater contamination; spills, and undesirable conditions such as
fires, dust, noise, vectors, lack of a market for the compost product and unusual traffic conditions;
and

422.cC. An Operation and Maintenance manual. -- The
manual must contain general design information, detailed operational information and instructions.
In addition, the manual must list the specific procedures used or to be used in monitoring,
sampling and analyzing sewage sludge and the finished product, and record keeping requirements.

4.2.24d. A description of the design of the facility, including:

422.dA. The type, size, and associated detention times of
equipment used in the handling, processing, and storage of sewage sludge;

422dB. The method of measuring, shredding, mixing, and
proportioning mnput materials;

4224dC. A description and sizing of the storage facilities for
amendment, bulking agent, and fimshed product;

422.d.D. The separation, processing, storage, and ultimate
disposal of materials that cannot be composted, if applicable:

4.2.2.dE. The location of all temperature and any other type
of monitoring points, and the frequency of monitoring;

422.d.F. A process flow diagram of the entire process,
including all major equipment and flow streams. The flow streams must indicate the quantity of
material on a wet weight, dry weight, and volumetric basis:

422dG. The aeration capacity of the system,




422dH. The method of supplying and regulating airflow;

422d1 The expected mass balance through the composting
system,

422d1J. A description of how the (temperature) monitoring
equipment will ensure that facility qualifies as a process to further reduce pathogens, toxins,
heavy metals and/or vectors;

422.dK. If applicable, a description of the air emission
collection and control technologies;

423 Land Application Permit Requirements. -- Persons performing land
application of sewage sludge or materials derived from sewage sludge must submit the following
information to the Chief of the Office of Water Resources of the Division in addition to that
required under paragraph 4.2.1. of this rule:

423.a Soil analysis for all land application sites including but not
limited to pH; potassium, phosphorus, nitrogen, all metals listed in Table 1 of this rule and any
additional chemical analysis required by the Director;

423b. Information relative to the nitrogen content of the sludge(s)
or product(s) derived from sewage sludge to be land applied:

423.c. A soils map with application sites clearly defined;

4.2.3.d. An agreement between the preparer of sewage sludge(s) or
material(s) derived from sewage siudge, the applier, and the owner of the land application site
indicating each party's concurrence with the application, and certifying that each will comply with
applicable requirements of 40 CFR 503 and this rule;

423e. A description of existing and future uses of the land
application site;

423 f Information relative to past application(s) of sewage sludge
or material(s) derived from sewage sludge as necessary to comply with 40 CFR 503.12, and this
rule;

423¢ Information relative to past fertilizer applications to the site;
g 4y

423h In addition to the chemical analyses required in paragraph
4.2.1 of this rule, any additional chemical analyses of sewage sludge(s) or material(s) derived
from sewage sludge, requested by the Chief of the Office of Water Resources of the Division,
including, but not limited to sodium, chloride, fluoride, calcium and sulfates;
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4231 A description of the methods to be used for land application;

423 A description of the methods for transportation of sludge to
the site;

423k For sewage sludge or material derived from sewage sludge,
which has been imported, a copy of the POTW's NPDES permit;

4231 For sewage sludge or material derived from sewage sludge,
which has been imported, information relative to the significant industrial users of the POTW
from which the sludge or material originated;

423.m. For sewage sludge or material derived from sewage sludge,
which has been imported, a description of the methods by which pathogen control and vector
attraction reduction are being achieved, and

423n. A description of the methods to be utilized to adjust and
maintain the soil to a minimum pH of 6.2 for at least 5 years from the date of application.

§47-38D-5. GENERAL, PROCESSING FACILITY, AND LAND APPLICATION
PERMIT REQUIREMENTS.

5.1.  Permit General Requirements. -- All permits issued pursuant to this rule shall
contain the following:

5.1.1. Any requirement of 40 CFR 503, including but not limited to:

5.1.1.a Limitations on the concentrations of pollutants (heavy
metals), toxins, vectors and pathogens in the sewage sludge or sewage siudge products:

5.1.1b. Requirements relative to monitoring sewage sludge and
sewage sludge product quality and reporting the results of those analyses for pH, percent solids,
organic nitrogen, potassium, phosphorus, calcium, magnesium, total nitrogen, ammonia nitrogen,
pathogen test results vector attraction verification and all heavy metals listed in Table 1 of this
rule, except that the frequency of monitoring shall be as described in Appendix A of this rule;

Slic Requirements relative to reporting and certification.

Sthld Requirement to pay fees as identified in section 6 of this
rule;

Stle Requirements for the proper collection, control and disposal

of leachate and stormwater runoff for the protection of ground and surface waters:




5.1.1.f Requirements to retain records for the facility for a minimum
of five years;

51.1.g. Requirements to monitor and report monthly to the Division
the quantity of sewage sludge produced or imported and the specific source of the sewage sludge
produced or imported; :

5.1.1.h Requirements not to exceed a commercial solid waste
facility's tonnage limits, where applicable;

51.1.1 Requirements to provide copies of monthly reports to the
county or regional solid waste authority in which the facility or land application site(s) is located,

51.15. Any other requirements, including additional monitoring,
determined to be necessary by the Director to insure compliance with state and federal
regulations;

5.2.  Processing Facility Permit Requirements. -- In addition to the requirements of
subsection 5.1 of this rule, any solid waste facility permit issued to a sewage sludge processing
facility, pursuant to the sewage sludge regulations, must contain the following:

5.2.1. Operational requirements relative to pathogen control in accordance with
40 CFR 503.32 and its Appendix B;

5.2.2. Operational requirements relative to vector attraction reduction in
accordance with 40 CFR 503.33;

5.2.3. Requirements to routinely monitor and report information relative to the
quality of raw materials used in the sewage sludge processing facility including but not limited
to: sewage sludge, bulking agents, and kiln dust, except that the frequency of monitoring shall
be as described in Appendix A of this rule;

5.2.4. Limitatons for the pollutant concentrations of the end product of the
sewage sludge processing facility;

5.2.5. Labeling requirements as per 40 CFR 503.14(e), if applicable;

5.2.6. Requirements for the implementation of practices to prevent the
contamination of ground and surface waters, including liners if necessary; and

5.2.7. For commercial sewage sludge processing facilities, requirements for
reporting in accordance with subsection 4.12 of the Solid Waste Management Regulations (47
CSR 38).




53. Land Application Permit Requirements. -- In addition to the requirements of
subsection 5.1 of this rule, any land application permit issued pursuant to the sewage sludge
regulations shall contain the following:

5.3.1. Requirements delineating the sites for which land application is approved,

5.3.2. Limitations on the maximum amount of sewage sludge allowed to be land
applied,

5.3.3. Requirements implementing the siting restrictions and location standards
of subsection 3.2 of this rule;

5.3.4. Requirements limiting the types of crops that may be grown on land used
for application of sewage sludge and the time between application of sewage sludge and the
harvesting of crops, 1n accordance with 40 CFR 503.32(b);

5.3.5. Restrictions on animal grazing and public access, in accordance with 40
CFR 503.32(b); and

5.3.6. Applicable vector attraction reduction requirements of 40 CFR 503.33.
§47-38D-6. FEE AND BONDING REQUIREMENTS.

6.1.  Applicability. -- Any producer or importer of sewage sludge for land application
shall be subject to non-refundable fees, as described herein, which shall be used to cover the
costs of the sewage sludge management program. The fees established herein in paragraphs 6.4.1
and 6.4.2 of this rule shall be assessed on forms prescribed by the Chief of the Office of Water
Resources of the Division and shall be paid to said Chief quarterly.

6.2.  Water Quality Management Fund. -- Fees collected for land application shall be
deposited in the special revenue fund designated the "Water Quality Management Fund”
established under the provisions of W. Va. Code §20-5A-6a except as otherwise specified herein.

6.3.  Bonding. -- The Director may require a surety bond, deposit or similar instrument
in an amount sufficient to cover the cost of future environmental remediation from producers and

importers of sewage sludge.

6.4 Fee Assessments.

6.4.1. Producers and importers of sewage sludge or matenal derived from sewage
sludge for land application shall be assessed a sewage sludge management program fee of $2.00
per ton for studge with maximum metals concentrations not exceeding those listed in Table | of
this rule.




6.4.2. Producers and importers of sewage sludge or material derived from sewage
sludge for land application shall be assessed a sewage sludge management program fee of $3.00
per ton for sludge with maximum metals concentrations exceeding those listed in Table 1 of this
rule, but not exceeding the maximum metals concentrations contained in Table 2 of this rule.

6.4.3. All sewage sludge placed in, or upon, or used by a solid waste facility or
processed or handled, pursuant to a permit issued by the Division, shall be subject to the same
tipping and other fees as levied on the disposal of solid waste under W. Va. Code §20; Provided,
That no such fees, excepting assessment fees required by this section, shall be levied upon the
application of sewage sludge to land outside a solid waste facility in accordance with the statute
and this rule.




APPENDIX A

FREQUENCY OF MONITORING

AMOUNT OF SEWAGE SLUDGE RECEIVED FREQUENCY
(actual tons per 365 day period) OF MONITORING
Greater than zero but lessthan 290 . . .. .. . .. ... . ... ... ..., ... once every 6 months

Equal to or greater than 290 but less
than 1,500 . .. ... .. ... ... once per quarter (4 times per year)

Equal to or greater than 1,500 but less
15000 . once per month (12 times per year)

Equal to or greater than 15,000 . . ... ... .. ... ... ... . .. ... ... .. .. once per week
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TABLE 1
POLLUTANT CONCENTRATION OF METALS IN SEWAGE SLUDGE
Metal Concentration
(mg/kg)
ATSEIIC . . o o o e 41
Cadmium . ... ... ... ... ... ..... R 25
Chromwum . ................ JE P 1000
CopPer . . 1000
Lead . . . e 300
MErcury . . 15
Molybdenum . . . ... .. 18
Nickel . 200
Selenium . . . . 36
ZINC . . e 2500
TABLE 2
MAXIMUM CONCENTRATION OF METALS IN SEWAGE SLUDGE
FOR LAND APPLICATION
Metal Concentration
' (mg/kg)
ATSENIC . . . . e 75
Cadmium . . 85
Chromium . . 3000
COPPEr . . 4300
Lead . . e 840
MErCury . . . . 57
Molybdenum . . ... .. ... ... [ 75
Nickel . . 420
Selenium . . . 100
ZANC . 7500
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Augusc 11, 1993

Pavid C. Callaghan, Direchor
Divimion of ®rvironmuntal Protaction
10 McJunkin Road

RBitro, WNest Virginia 15143-2504

Dear Mr. Ca qﬂ'-ine/ o

on Jwly 8, 1993, I recaived the propssed snergendy rule you filed, Ticle
47, Series 312C, "Sewage S.iudge Managesment Reaqulacions.” Undar Chaptar 2%A of the
West Virginia Code, I have 1% days to zeview your proposed rule to decide whether
it should be approved or disapproved. I must disapprove & rule if I determine
any one of the following: 1) there s no anergency, 2) the rule was not
promulgated in compliance with the Administrative Procedures Aot or 3} "the
Agency has excesdea the sco of its statutory authority in promulgating the
anergency rule,” W. Va. Code, $29A~3-1Sa. The statute alse authorires me to
conduct a further inves:tigation if the information provided by the agency is
insuffliciant o allow & proper determination, including regquiriag thoiaguncy oxr
other interesced parties to submit additional information or comment. W. Va.

code, §23A-3-134. - /

Although <the $irse two critar'a are satisfled, I neaed additional
information o reach & determinatiocn about whether the Division of Environmental
Protection is axceeding the acope of i:ts stcatutory authority. I am reviewing
your propodsd aemergency rule very carefully. Not only have I received nany
public comments opposing it, but the Lagislative Rulea~Making Raview “cmmittoe
sent me A lettar recommending that I disapprove your proposed emergsncy rule.

Therefore, T ask that you respond to the followiag concerns that suggest
that the Dlvision Las ¢xcewding the dcops of (T8 statutory authority. In the
intersat of time, I am »driefly describing these concerns hera. Attached are
Public comments that I rece.ved which describe in greater detail the baslo of the
eUncarn.

D BG Zb (b)g% At 3.1. of the propesed emergency rule, on page 6, tihs rule
: _45 <2l incocrperates 40 CPR 503 by refarence and it is i{ncorporated throughout :the

i W Lule, thersaftar. Is the substance of "Tederal 503" authorized by w. Va.

Coda, §20-5Tr-2b and compatible with it? Please provide me with a copy of

40 CFR 503 or tha porticn of it that 18 being incorporated by reference.

2. At 3.2.3. of the proposed emargency rule, on page 7, the ruls axempts

solid wasts &uﬁhoaf;ﬁgﬁa.whcr.aa, §20-37-2h(e) axplloitly i{ncludes solld
waste M / w

3. At 6.3, of the proposad amergency rule, on page 156, the feas are
applied to “dry" tons of sewage sludge. Coes this mean that fees will not

2/%/
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be assessed for “wet” sewage sludge? The statute does no
an exception, S ¥ . ¢ allow for euch

4. Again, at 6.3., the rule assesses f0es on sewage sludge intanded for
land application. This language appoars to create a loophole Decause fees
4r6 Assassed at the tine of delivery to a sclid wasts facility. It ig
fouiblo that some sewage sludge that Ls applied to land may not have been
ntended for land application at the time of delivery. Whersas, $20-57-2b
r:q:.t:os that certain fees De assassed for all land application of sewage
sludge.

5. At 6.3.3, of the proposed emergency ruls, an ragt 16, please clarify
the meaning of that provision. It lppcu.?zo apply only one of the fees
asssesed by Chapter 20, vhereas, $20-5P-2(b)(e) requires that all the fees
assessed by Chaptur 20 asust be appliedt te any sewage wludge that is
subject to its provisions.

8. Figally, as a gensral concesrn, will the ruls permit any grandfathering
of existing solid vaste facilities? $§20-57-2 (bf"upglh- to the cperations
of all licensed solid waste facilities, inoluding those that are currsntly
licensed. Please axplain how the rule ansures that all ourrently licensed
volld waste facilities will comply with §20-32-2 ¢ particularly the
reporting requirements that are contained in 4.2.1., 4.2.2. and 5,1.1.
since these appear to apply only to new applicants for permits.

I lock forward to receiving your response to these concerns.
Ken Hachler
Secretary of State
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DEPARTMENT OF COMMERCE, LABOR & ENVIRONMENTAL RESOURCES

DIVISION OF ENVIRONMENTAL PROTECTION
10 McJunkin Road

Gaston Caparton : . David C. Callaghan
Gov Nltrg. WV 25143-2506 Director
John M, Ranson October 12, 1993 Ann A. Spaner

Cabinet Secretary Deputy Director

The Honorable Ken Hechler
Secretary of State

Building 1, Suite 157-K

1900 Kanawha Boulevard, East
Charleston, WV 25305=-0770

Dear Mr. Hechler:

On July 8, 1993, the Division of Environmental Protection filed
proposed emergency regulations, Title 47, Series 38D, "Sewage
Sludge Management Regulations," with your office. On August 11,
1993, I received your letter questioning whether the agency had
exceeded its statutory authority in certain areas. The issues were
delineated in your correspondence. The agency felt it would be
appropriate to take adequate time to review your concerns prior to
developing a response. We therefore withdrew the proposed rule and
have modified it for a formal resubmittal as an emergency rule. We
intend to submit the modified version to the Legislative Rule-
Making Committee at the appropriate time.

The revised submission has been modified to reflect not only your
concerns but issues which the agency has since been informed are
necessary for potential assumption of the federal program. In
addition, changes were made to conform this rule to the relevant
portions of an opinion we received from the Attorney General’s
office on September 10, 1993. The following discussion will
summarize the concerns expressed in your letter, provide an
explanation of the agency’s position and describe revisions made to
the regulations:

1. Compatibility of 40 CFR 503, the federal regulations, with the
proposed rul=.

40 CFR 503 encompasses all forms of sewage sludge disposal
and, subsequent to its promulgation in November of 1992,
represents the minimum requirements to be imposed on all
producers in thes nation. At 3.1 of the regulations, the
agency excluded certain provisions of 40 CFR 503 which did not
adequately address the intent of the West Virginia statute
(S.B. 288). The current modification recognizes that the
statutory intent was to be more restrictive in some instances
than 40 CFR 503. The proposed rule now includes language
which requires that the more stringent provisions of each
regulation applies.
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The agency has been involved in negotiations with the U.S.
Environmental Protection Agency on the possibility of assuming
primacy for the federal program. This would prevent dual
permitting and possible conflicting requirements for sewage
sludge disposal in the state. During negotiations, EPA
suggested that a definition be included for Treatment Works
Treating Domestic Sewage (TWTDS) in order to address sewage
sludge from all domestic sludge generated by NPDES permitted
facilities not just Publicly Owned Treatment Works (POTW's).
In response, the definition of publicly owned treatment works
has been modified at 2.28.

Exemption for solid waste authorities.

Apparently there is a misunderstanding of this section of the
regulations. 3.2.3 is taken verbatim from the statute at
Chapter 20-5F-2b(b)(7) and addresses '"facilities" not
"authorities".

"Wet" versus "dry" ton for the assessment of land application
fees,

The agency attempted to develop a fee assessment strategy
which would provide adequate support for the sewage sludge
management program from fees generated by the producers and
importers. Initially the agency attempted to assess the fee
against actual tons (wet) but encountered strong opposition
from the municipal facilities which would be forced to pay
significant fees for land application. The revised fee for
"dry" tons was an attempt to provide some relief to those
facilities. In either event, the fee to be imposed is a land
application fee, and is not intended to replace nor circumvent
any fees which currently exist under solid waste laws. The
agency now assesses the fee on an actual per ton basis.

Use of the word "intended" at 6.3 of the proposed regulations.
The fees described in Section 6 of the regulation of the
regulations are exclusively land application fees. The word
intended has been removed to prevent confusion.

Confusion as to the applicability of Chapter 20 fees.

The language of 6.3.3 has been modified in new Section 6.4.3
to resolve any confusion.
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Grandfathering of existing solid waste facilities.

This rule will apply to all existing solid waste facilities
permitted and operating and all reporting requirements, plus
every other requirement of this regulation will become
effective and enforceable upon emergency promulgation.
Section 4.1.2 requires that all existing and permitted
facilities come into compliance with this rule.

I hope this addresses the concerns. We hereby respectfully
resubmit the "Sewage Sludge Management Regulations" as amended
herein, for filing as emergency. Should you have any questions,
please do not hesitate to contact this office. Thank you.

Sincerely,

avid C. Ca
Director

DCC/asb




TwENT Q- ZIMMERCE, LABCR & ENVIRCNMENTAL AE30URCES

CiVISION OF ENVIRONMENTAL PROTECTION
10 McJunkin Road .
Gasten Caperton Nitro, WV 25143-2506 . Qavid b‘c_:'. ‘iaiagnan
John M. Ransan August 18, 1993 Ann A, Spaner
Cabinet Secratary Daputy Director

The Heonoraols Car
Attorney General
Building 1, Roca i3

Charlestcn, West Virginrsia 25305

il V. McGraw, Jr.

3%

Dear General McGraw:

I am writing to reguest zan Attorney G2neral’s opinion interpreting
the meaning of 3enate 2ill 283 frém the 1293 lagiszlative session,
and the newliy-enacted code sacticn 20-5F-2b, dealing with sludge
management. Tae Bill is attached as Apvendix A. Specifically,
§2b(e) statass = runter of requirements for assessment of solid
waste fees, as well az inclusions in a facility’s total tonnage.
This cpinicn ruegusst focuses on the tonnzaga issues.

"

In ligh= <7 gur wnaderstanding of the legislative intent of ©.3.

288, desplta thz guestions we beliavae @X1sST as ts how some of the

bill’s languagz iz falrly construed, pending receipt of your

advice, DE? will cocunt the amount of sludge raceived by a sclid
!

waste facility tcwarl chat facility’s acnthly tonnage cap. Due to
the nature of the sludge COomposting procass, ve intend to measurs

the sludze =

i dry Welight Lasis, again pending rzceipt of veur
cpinion.

Subsection (e) of §20~5F-2Y rzads as follows:

(&) Al sewoge siudge placed in, or upen, or used by a solid
~vasta facllity or processed or handlad, Pursuant to a
Dermis issusd By the divizion ef environmental
Protecticn, shall k= subject to +the same tipping and
2ther Zses lzvied by this chapter on thae dispcsal of
solid waste and ghall be ircluded in said facility’s
tetal tonnage, subiect to *he limitations established in
this article and the provizions of article nine of thig
chapter: Provided, That no land wizhin a solid waste
facility, bus osutside a landfill disposal cell, bhe
allow=d to iccept the permanent application of so much
sawage sludge as to exceed the agrencmic rate or a rate
orf fifteen Jdry tons per acre 2er vear, whichever is less:
providad howaever, That no such fees, excepting assessment
fe2es aroviied for in sucdivision (12}, subsection (b) of
SRL5 zaetisn shall pe ieaviad nqpea ha sznligatizon of




The Hencraob
Page 2
August 18, 1393

[
M
{
fu
]
A
[
..
[

“rali V. McGraw, Jr.

Sewage sludge to land ocutside a solid waste facility in
accerdance with this section, (emphasis addad)

The key language of the subksection provides:

fawage sludga placed in, or upen, 3r used by a solid waste
facility ¢r proczssed or handled, pursuant =5 2 permit issued
Ly [DEP]. . +$hall be included in saidg facility’s total
tonnage, subject o the limitacions estabdlished in this
article and in the provisions of article nine of this
chapter. ., |

This 1is the specific language of which we  request vyour
interpretation.

Heretofore, under stats solid waste law, a "faclility’s total
tonnage'" has been the Aunber ¢f tons reflected on the face pagae of

= 1T 23 the maximum allcwable monthly tonnage for
disposal in tha landfill. The limitations <n tonnage established
in article 5F of Chapter tWenly appear at §§20-5F-4c and 20-57=-¢q.
The relevant praovrizi-ac -~ articlz nine appear ac 5820-9~-12a, 20-95-
12k, 20- -12¢, 20- <3=-9=2Ze and 20-9-12r. In the fali or
1391 the Lagisizrurs aracead b11ll to limit the size of lands 11z
by estaslishing a TORTALlY tonnage <ap of 30,000 tons for Cilass A

landfilis. e purpcse of rh tcnnage cags is to classify
landfills and mainvain acequate disposal capacities. Thera are
nine classes eztanlished Sy regulaticn, three of wnich have Sonnags
limits. Tha relevante Yegulatory definiticns are attached as
Appendix B.

We note that certain Sther provisions of S.3. 2488 nay be relevanc

to your interpratatien of tie section in gueitien. There ara 2
number of new or vavized definitions appearing in §20-3i~2,
including: "eommercial scolid waste facllicy", “sludge®, "goligz

waste facility", ®class 2a facility", “sewage sludge processing
facilicyv, "zempesting facility” and "sewage sludge”, as well as
the new reguiramen+ that cemposting or sewage sludge processing
facilities cbrain saparata DE? permits, which appear at §20~-37-
2b(d) .

Where kcth

a landfill and a composting or sewage sludge processing
facility opewrate on the sanme sita, are they twe sep rat=
facilities? further, if <+hers are two sezarate permitcad
facilities, are rhaiw tonnages combined or Separate? Does each
"solid was=ta faeility," ag defirad ar §20-53-2(0), have a total
tonnage limi&? wnae total tonnage limit arplies to an operaticn
currently permiftzad as 1 single facility waick, under <he new
definitizns, azgpear to constitute two or mora Mgaliad waz--

SCLIITl2aM am o ae zaans 31T, ZUIn N0 3 LiAdfilY e 2 TImTIAaTLAT
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The maximum monthiy tcnnage figure in a facility’s permit reflects
the allcwable maximum monthly tonnage for that facility as
requested by the applicant and approved by the PSC, the local solid
waste authoritv, the county cemrissicon, and DEP. Present law
reguires PFYOval Ifrcm these four gsvernmertal entities angd
potential puklic zeferenda to increase a landfill’s total allowable
tonnage. The tonnage so regulated has histeorically pertaired
exclusively te wha solid Waste allowsd to be deposited intoe the
landfill disposal cell. This would consiset of garbage, trash,
runicipal solid waste (MSW) and the like. Does S.B. 283 require
the DEP teo count Sewage sludge tonnage together with landfill
tonnage, even thcugh the siudge is not dispesed of in the landfillz

Another quastion raised Py the bill invelves when and how tonnage
is measured. wWhen a facility receives MsSW, it ig weighed on a
truck scals going im, and the eRpLy truck 15 then weighed goling
out. Trhe differenca is thas weight disposaed of, and its total is
included as part o7 +ha acnthly tonnage. wWhen a facility accepts
Sewage sludge fo- Frocessing or cemposting, the volume of material
received is reduced dramacic:

ally by processing, primarily through
evaporaticon c¥ the water. I- is estimated that 80% of incoming
sewage sludge is warer, Tharafcre, with regard to +the DER’s Quty
TO count tonnages o7 sawage sludge zlaced in, or upon, or used Ly
the so0lid waszta f2¢1lity. or prscesszad cr Randlad pursuant to a
permit issued by 0TI, it ig izporiant to ¥new which tonnage, wet or
dry, is t©s be "includad in saia facility’s total tonnage'" as
reguired by fhe gTi=u-- should DEP? count seWwage sludge i1n total
tornage kased on we- ar 2ry welgat?

There is a qualitative Z2ifference in the destiny of the waste
brought into a lanari r disposal, versus the sewage sludge
brought in for srocas lng. Simply s:ated, the trash never leaves,
but the compest does. The material derived froz the cocnmpeosting
Process zmay leava the landfill where it has been processed, it may
be applied o land within the permitted arsza, or it may be usad ag
cover materizl e¢n the ispcsal cell (ressuired By Solid wWasta
Regulation 47 ccr 13 5.8.2.b, attazned as Appendix Cy. Most
3 a

conmenly, compe: Fe sludge iz used in land dpplication as a

"'..a- -

form of fer=ilizer or soil amendmenc, Given this factual
background, Aeez 5.2, 283 require that all incoming sewage sludge
be countad towavd =o 21 tonnoge caps?  When sludge compost is used
at landfills +5 mzat daily cover reguir2ments, shculd the
owner/operatss includzs =me Sover material in the total allcwabla
Lonnage, or iz a arad:it given Iz "rause and recycling" as
suggested in =~-> Statutory  asd  ragulatory  definitions  of
"commercial sclid waste facilityn? (522 Apgendix Aa.) Should
tonnage credit be svantad for CompcsT Whilceh i3 transported for land
application su%sidas “=o 23113 wasta SaTillTy inavcordassa wios tts
STAMITY and va R et e SRR - N S Ra et
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The Honorable parrell V. McGraw, Jr.
Page 4
August 13, 1993

In summary, we request an Attorney General’s opinion which
instructs thisz agency on how the provisions of §20~5F~-2b(e) are to
be interpreted anag applied.

1.

3.

As applied to any existing permitted solid waste facility
which has both a landfill and 2 composting facility:

a. Is sewage sludge for composting counted along with solid
waste for disposal in the facility’s total allowable
montnly tonnage?

b. Is tonnage to be counted toward monthly maximums on a wet
or a dry basis?

c. Is all sewagz sludge received tc be included in total
tonnage or can any departing compost or "eover material®
be subtractad frop the facility’s total tonnage?

Is each type of solid waste facility enumerated in the
statutory definizion subject to a separate tonnage cap under

the other raisvanc provisicns of the statute and regulations?

May  this naw gratutas legally alter permit riyht
retroactively?

Thank you fcr any direction ¥ou can provide in this matter.

Sincerely,

a{"gian

avid <.
Director

DCC/asb
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STATE OF WEST VIRGIMA .
CFFICE OF THE ATTORNEY GENERAL

ARLE 25208
DAARELL V. MCGRAW, JRU CHARLESTON Q64 S50-2021
ATTORNEY GENERAL

September 9, 1932

Director Cavid C. Callaghan

State of West Virgiria

Department of Commerza, Lakor and Environmantal Resources
pivision of Envirwonmeatal Protection

10 McJunkin Road

Hitro, WV 25143-2506

Dear Director Callaghans

Tha Division o9f Environmental Protaction has submitted a
request foxr an cpinion t5 the Office 02 the Attorney General, dated
August 18, 1993, recarding Senate Bill 238, enacted in the 1393
Legislarive Sessiocz.

The requast a2kx3 how the provislons of zrecancly enactad S3
288, which inwtex 21¢2 added W. Va. Gede § 20-57-2b(3), ars to be
interpretad and applled, and speciiically asks:

*1. As apzpliad To any existing permitted solid waste facility
which has <h a landfill and compesting facillity;

a. Is sewaga sludga for composting counted along
with sclid waste for digposal in the
facility's total allowable monthly tonnage?

b. Is tonnmagd to ba ccunted toward monthly
maxiums 5n a wet or 3 dry basis?

<. T3 all sewage sludga racaived to be included
in <ozal scnnage or can any dspariing compost
or ‘*cover matarial® be subiracted from the
facilicy s total tonnaga?

2. Is wach type of solid waste facility enumerated {in the
statutery definition subdect to a separate tonnage cap under other
relevant provis-cns ¢f the stztute and regulations?

3. May thls new statuts legally altex permit rights
retroactively?® , -
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Qur shorc ansvers to these questicons ares
l.a. Yes.

b. Thare ias no statatory basis for using a "dry ton" basia
for counting tonnage toward monthly maximums; an actual tonnage
basgsis must be used.

e¢. ALl =mavage sludge received 15 to be included in total y
tonnage, extepting certain disposal fees Icx departing land-applised
sewaga sludga.

2. No.

3. The relavant provisions of $B 288 should be applied across-
the-boaxrd, includizg to thcse who wore handling sevage sludge prior
to the Pbill's passage and had a2 “permit~ that related to their
2ludge handling,

Qur detalled reasoning and analysis are as follows:

West Virginla's curranc wasts management scheme has been
crafted by thoe Legislatuze over tha past five years, and is founa
primarily {in ¥_ Ya, Code $2Z0-57~1 at seg, and $20-2-1 et gec,, and
also scatcercd as needad in relatad statutes, This gpinion will
omit 8peciiic gtatutory citations to the nunmercus provisions of law
undexlying our initial discussien of ths overall sztatutory schene,
focussing on the 4nes To3t germana 9 Lhe reuesT.

A gentral and integmal
Wast Virginia's solid waste mnanagament scheme 13 o require and
impose a system o£ appxovals, cextificataes, rulas, limitzations,
feaas and ¢lessifications - for the purpose of regulating,
governlng and limiting zhe toanage of 3ciid waste matarials
genarated, received, trangportad, procassed, handled and disposed
in West Vircginia,

zrinciple, purpose, and mechaniam of

our statutory schame recognizes the inhexently attandant
concerns and SInseguencas oI lLarge tonnage soiid wastas opaerations.
These concerns and conseguencas implicate the fundamental police

and parens Ratzizg powers of the State.

They include the envircnmental and infragtzuctuzs consequencas
of the transportation, handling and/cr sermanent dumping and
sterage 9% large tonnages of waste; their =ifzce on incentives to
reducs thae gecexaticn o&f solid waste; thelr effect con capacities
to disposa of vaste on a long-term regional basis; and upon local
and statewids legitimata cooncerns about what constitutes desirable
aconamic devaelogment; and on matters of land use, property values,
and communiiy prida. ‘
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West Virzinia's statutory schema geeks to crasate a system of
deliberate, rational solid vaste management and planning, locally
based to the extent possikle, amphasizing so0lid waste reduction,
emphasizing the need to meet local and regional needs, and giving
to affected local people a voice in considering the utility and
desirability of large tonnage 8olid waste operations.

Thege foregoing-described legitinate purposes, principles and
mechanisms of West Vizginia's statutory salld wasta managament
scheme, including tonnage-related clasgifications and limitations,
have been judicially approved and recognized in Wetzel County Solid
¥a3te Aurthcority v, DNR, 401 S,F.3d 227 (W. Va. 1950); and they were
__extensively, abply and successiully defended by WVDEP?, in a recant
,  c¢ase in which ¢thega purposes, principles and mechanisms were
| challenged by the Wes: Virginia Landfill Asszociazion.

L

Germane to this opinion, H, Va., Code §20-5£-2({1993) states:

(1) *Solid waste® means any garbage, paper, litter,
rfefuse, cans, bottlas, waste processed for the express
purpose of Incineration; sludge £from a waste treatment
Plant, water supply treatment plant or air pollution
control facility; and other discarded materials including
offensive or unsightly matter, solid, liquid, semisolid
Or contained liguld or gaseocus matarial....

(0) "Solld weste facility* means any system, facility,
land, coatigucus lacd, improvements om +he land,
structures o©r oclzr appurzenances or methods used for
processing, zucycling or disposiag of z0lid waste,
including land£ills, <t¢ransfer statioms, materials
recavery tfacllities, xized wasie prscessiag #facilitioes,
Sewage sludge processiag facilities, composting
facllitles and gthey such facilities aot herein
sgecified, but net including land upon which sewage
sludge is applied in accordance with subsection (b)Y,
nac

#

ticn vwo-bh cf this article.

(£f) "Commerxclal solld waste facility" means any solid
waste facility which accepts solid waste generated by
Sourcse othaer than the ownexr or opexator of the facility
and shall not includa an approved solid waste facility
owned and opexatad by a perscn for the sole purpose of
dispeaing of ¢clid wastes created by that pevrson or such
persca and owksr persons Oon a ¢ost-sharing or nonprofit
ba2is and shall noz include land upon which reused or
recycled npatorials az¢ legitimataly applied for
structural £1{1l1, rcad base, mize reclamation and similar
applications.

W va, Codz § 20-5F~2(p

) fines a "Class A facilitcy” as one
which "handles*® an aggregata of

ecween wan Lo tpixty thousand tons

Logll i/

3
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of 20114 waste per month. H. _Ya, Code § 20-5F-4¢ prohibits the
operation of any commercial sclid waste facility "handling® between
ten and thirty thousand tons of solid waste per month without
appropriate approvals. W. Va. Code §20-9-12¢ requires ecertain
approvals for facilitcies “handling® Class A solid waste tonnage.
This iz pot an exhaustive compilation; the word “handle" is tha
gonsistaently operative term in the statutes setting forth tonnage-
based classifications and limitations.

Title 47, Legislative Rules of the Department of Natural
Resources Series 38, defines a Class B solid waste facility as one
which "recelves or L5 mvpected to receive" on average less than ten
thousand tons of sulid waste per moath.

it 1s apparent from the foregoing that the West Virginia
scheme's classifying and regulating by tonnage is (and was prior
to the passage of SB 288) based on the tonnage of all solid waste
rocelved and/er handled or processed in any fashion, These statutes
unambiguously reflect the lagilslative purpose that all selid waste
tonnage receivad and/or handled in any fashion be included ia
tonnags calculations.

In the Legislative Session that produced Senats Bill 288,
resolutions were passed in both the House of Delegates and the
State Senate.

The xesolutlicna ascated that “aprlications and contracts for
large scale use :I sewage sludge Zor COBDOSTLIRG purposes ars being
considerad ig a number of countles in the state*; and that "sewage
sludgs 1s being accepted at state landfilils without payment oF
landfill tipping Zees, without ragaxd to annual tonnage 1i../°:
placed on landfills and witshoutr adeguate quallitcy standards anc
regulations having beca astablished-.

The Governor was requestad to introduce a bill, which he did,
and which ultizazaly dDecame S3 283.

We aze mirndful of the opinion request letter's statements of
how some sewage sludge was being trsated at some solid waste
facilities, prior to the enactment cf Senate Bill 288. The Senats
and IHouse rescluticns report similar circumstances.

i We have also reviewed pleadings in a motion rTequesting a rula
Lo Show cause, iz the above-cited Hetzel Countv Solfd wasra
Authozity case, filed on March 3, 1993 in the Wast Virginia Suprama
Court. That motion was refnaed without prejudice %o be refiled in
a4 lower court. I

In that meoticn it was alleged inter alia that a commercial
sclid waste Business subject to Class B tennage limitations was
importing, receiving and kancling large quantities of gevaqgea
sludge, and not counting that sludge against its applicable tonnaga

4
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limitations, nor paying applicabla fees; and claiming a "recycling”
exemption from such tonnage limitations and fees.

SB 288 required and seét minimum scandards for the
develcpmant of a comprehensive program for the management of sewage
sludge, and at ¥. Va. Code § 20-SF-2b(e) provided that:

"All sewage sludge placed in, or upon, or used
by a golid wasta facility or processad orx
handlad, pursuant to a permit issued by the
divigion of environmental protection, shall be
subject to the same tipping and other fLees
levied by this chapter on the disposal of solid
waste and shall be included in sald facllity's
total tonrage, subject te the limitations
egtablished in this article and the provisions
of articls nine of this chaptsr.,..'

SB 288 also amended ¥W. Va, Code 20.5F~2(f), the definition of
a "commercial solid waste facility", to ita adove-quoted form. This
definition formezly r=zad at itz aend: "and ghall not include the
legitimate reuse and recycliang of materials for sizuctural £i11,
road base, mize reclamation, and similar applications.”

$B 288 subs=tituted: "and sihall not include land upon which
reused or rwcycled wmatarials are legitimately aspplied for
structural £ill, road base, mine reclamation and similaxr
applicationa.”

SB 288 also deleted £rom the definition of “solid wasta” at
W, Va. Codoa § 20-32-271) the phrase: *Solid waste shall pot inc.  d«
matarials wohiz:z are Decycled by being used or eused Lo maxke 2
product, as an effectivs substitute for commercial products, 2% are
returned =s ths original prozes3 as a substitute for raw matarial
feedstock, *

SB 288 alsc enacted, at W, Va. Coda § 20~-5F-2(0),(u), and (v)~
(eae), other relatsd definjitional language regaxdiaq sewage sludge,
gewage sludge processing facilities, <recycling facilities,
composting facilliles, etc.

wnhila S3 288's requirement that the state implement a
comprehensive sewage sludge management program, aad many of the
substantive fearnres requirsd of that program, wexre new; {t ls ouxr
opinion that S3 288°'s language regarding the Iinclusion of all
sowage sludge recsived and handled in toznage calculations wad
duplicitous of existing law.

Besore SE 238, sswage sludge was specifically included in the
definition of selid vasz=e, W._ Va,6 Code & 20-3F=2(1)(1992). Any
“....5ystem, facility, land, contiguous land, impravement3 ca the
land, stxricturas or cther appurtenancas or dethods used for

3
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processing, recycling orx disposal of solid waste....® were witlhin
the regulatory sweep of being treated as a golid waste facility,
B, Va, Cods § 20-5F-2(0)({1992), A commercial solid waste facility
was one which "accepts” solid waste from outside sources, ¥, Va.
Code § 20-5F-2(f)(1992). And as detailed above, “handling® end
Ieceiving and accapting solid waste was and i3 the basis of the
waste's ilnclusion in tonnage-based calculations and limitations.

The above-qucted pre-SB 288 *recycling exemptlion* lanquage was
clearly intended to exempt from the requirement of permitting as
a “commnerxcial =molid waste facility," locations such as sining
reclamaticn sites ox road £illz, wherz certaln re-used or racycled
waste materials wersd Peing incidentally used or applied.

in curs opinion, the pre-S3 235 *recycling exemption- language
cannot be reasonably rsad to have excluded sevage sludge from its
specific astatutory irclusicn 2s solid waste; nor to have excluded
from solid wastas regqulation, ccommarcial operations which were
importing, handling, receiwving and processing large quantities of
sewage sludge sclid wasts. This would be an absurd and
impermissible ¢onstruction.

That is, prior zTo tha passage of SB 288, the "recycling
exemption® could not legitimately sarve as a masgive loophole,
through which might pour ualimitad amounts of unregulated sawage
sludge.

Ia ouz opinioe, taerefore, tha language of S3 288 stating that
all sewvags sludge sclid waste received and handled counts towarg
tonnage caps, and that sludge-importing and processing operziic
ara to Dbe ragulacad like all other commersial solid wiL
facillitles, reaitsrated existing law, in a mora detailed snd
explicit fasiion; buz made no changes.

In any mvent, Wast Virginia‘'s current law roaquires +hat all
sawage slundge be counted bdoth for tsnnage maximums and fox fees;
unless, as the opinion request letter notes and $B 288, ®, Va. Code
§ 20~5F-2B(e) provides, a specific statutory limitation provides
an exzmption.

Our <xzeview c£f <the statutes reveals npo exemptiona frcn
inclusion in tonnags maximum calculations for all sewaga szludge
received and handled - whether the sludge is somposted or not;
whether Lt is altinataly disposed of within 4 s0lid wasta facilicy
or otherwise; and whetlex oOr not, ag part of such disposal, it is
denominated “czver material” for other waste.

Hevever, there appears <o be an exemption of certain gsewace
sludge solid waste fxom dispoesal €ees. ¥, Va. code § 20-3F-5a; §2C-
SN-4; 820-11-5a; 420-1:-5b; and §20-9-13 assess fees upon tha
disposal of wasta. But £3 288, ¥, Va. Code $20- T-2b(e) (19395}
axempts fxom such faes sewage sludge which S land avplied ogtsida

&
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a s0lid waste facility:

"--..Provided, howsver, That n¢ such feas [levied by
Chapter 20], excepting assessment faes provided for in
subdivision (12), subsaction (b) of this section [land
application fees for sewvage sludge] shall be leviad upon
the application ¢of sewage sludge to land cutside a solid
wasts facility in accordance with this section.~ Id,

This gtatutory provision appears to require a credit or yrefund
of the dizposal foes asesessod for jsewage sludge received and
handled at a 2olid waste facility, if the sewvage Sludge actually
leaves the facility for land application outaide of a solid waste
facilizy according %o applicable standards.

In light of the foregoing discussion, it is our opinion that
the answer to the opinion request letter's guestion numbar l.a. is
‘yYes®; and the answaer to question number l.c. is that 'all gewvagsa
sludge received and/or handled is to be included ina tonnage
calculations, except for the above-discussed disposal fee credit. ®

With raespect to the O?inion requast letter's question 1.b.,
we bhave revieved a letter from the West Virginia Sacretary of
State dated August 11, 1993, zrejecting cartain propesed DEP
emexgency rules. The Secretary's lettar statad tho opinion that
‘“the atatute does not allov for ... an axception® allowing
disposal feeg tc be caloculated on a - “dxy* tonnage »asis, as opposad
to actual oxr “"wet" tonzags.

The <¢oncept 2f "dry” tonnage is found In our review onlv in

KA : § 29-35-25(7), reiating zo pazmissidbia zates of lard

application. It otherwise appears that the terms "ton® os “pexr

ton,* (such a3 for fee and tonnage limitation caleulation

Purposes), are unqualified everywhere else in the relavant
Statuces.

Alsc, ¥, Va, _Code § 20-5F~2b(b)(1)(ii) requires the reporting
of the “amount of sewage sludge actually generated or imported.*

It is also our understanding that Ln fact tonnage for all
waste matexlals other <han sewage sludge 1Is calewnlazed cn  an
actual-tonnage-reoceived basis, wirthout adjustment for the wasta's
moisture contanct.

The Legislatur=s has found ac ¥. Va3, Csde $20-Sr-5a thac: “Th
coets of maintalning and poiicing the street: and Aighways of tha
gtate and its cenmunities ara  izncreased by long distancs
transportation of large volumes of solid wasta." A dey-tonnage -
based fivefold increase in actual tonnage transportad would appear

to undemnine ac =3 very least the infrastrucsure and
transgortation corcerns reflected in Wast Virginia's tonnage-based
3cheme.
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The legislature cleerly know what a "dry® ton is, and chose
not to use sSuch a qualifier in its recant enactments regarding
sewage sludge, in any axrea excapt land application rates. It is our
cpinion in response to tha opinion request letter's question number
1.b., that an actual tonpage basis for sewage sludge must be used
to calculate fees and for tonnage limitation c¢calculations.

With respect to the opinion regquest letter's quastion number
2, regarding "separate tonnage caps”, N. V3. Code § 20-5F-2 lisgts
a number of different tyges of activity which may require an
operation to be regulated as a solid waste facility, but the list
is not exciusive. The statute idantifias landfillis, <transfer
stationa, materials recovery facilities, mized waste processing
facilicies, sewage gludge procesaing facilities, and composting
facilities as kinds of ¢perations or activities which may raquire
that an activity be treatad as a "golid waste facility”.

Senate Bill 286, W. Va. Code § 20-5F-2b(d), roquires that any
solid waste facility which seeks to land apply, compost, incinerate
Or recycle sewage sludge must obtain an appropriate parmit from the
divizion for such operations; and S3 288 also sets forth more
specific definitions, describing what activity constitutas a
composting, mixed waste processing, or other type ¢of solid wasta
faciijcy. ’

The opinion raguest lewter questions whother the requirament
of a obtalning a sludge-handling permit, or the separate statutory
definiticons dascriiing types of molid wasta facility, authorize 2
separata and additional tonnage <ap for each separataly named tywe
of acrtivity or facility.

Our foregoing discussion of tonnage limitations and their role
in West virginlia‘'s selid waste management scheme 13 relevant to
this inguiry. Fcr example, H. Va, Code § 20-3F-4c, makes it
unlawful to handle certain tonnages of waste, absent cextain
approvals, without rcegard to the methed(s) <¢f handling waste, cr
types of waste handled.

Had the Legislature wanted to authorize the *stacking” of
separate tonnage caps, £Ior each type of prxocassing or handling of
80lid waste racgived at a commercial golid wvasta operation, it
could have easily dena so in a forthright fashion. Nothing in §3
288, including ths »ill's added definiticnal stataments cr sludge-
pexmiz reguirements, evidences a legizlative intant to Iimplement
or Auchorize a ‘“secarate tonnage cap® g3ystem, that would
dramatically altaer <the significanca and e2ffect of the stxic:
tonnage-hbased aporoval requizements, limizations and caps set by
the statutes.

Cur answer to the opinion request letIar's questiol number
2 1s therz2fore "no-".
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The opluion request letter's question number 3 asks whether
Senate Bill 288 Senerally may ‘“lagally alter permit rights
retroactively”.

Actual tonnage basis for fee and tonnage calculations, under one
tonnage cap, wera a retroactive changa in the law.

Second, the generic question which {s asked cannot ba fully
answerad in the a%stract, a3 te all possible “parmir rights"; the
tern used is sizply roo broad and uncertain. I* should e notad
that no “permit right* which contravened applicable law would in
any event be legitimate or enforceablae.

Third, with ths abeve CAveats, in response teo tha opinion
request letter's guestion number 3, it is our opinien that the
relevant provisions of SB 28§ are intended to and should be applied
across-the-board, including teo those vho wexe handling sowaga
8ludge prior to the Pill's passage, and who had some sgort of
"Permit" that related +a their sludgs handling.

SB 288 calls fcr a "comprehensive” program for the managament
of sewage sludge, not Just “some" sewage sludge. Permita ars
authorized for *all* facilitiaes which handle sewage gludge in any
way. Reperting is requlirad Py entities "produeing” or “importing*
sludge. Monlrtoring is required for “all sewage sludge related
activities. " ‘Yo person or @otity” mar be allcwed to axcead
contaminant lavels. "AILiC facilities myst meet design
Epecifications. Existing POTWs must obtain parmits, and “anyg
facility” seexing to lang apply, erc, sludge must obtain a sludgu
permit. And *all sladge* hard:iad prersuant o any DEP permit is
subject o disposal fees and tonnage caleulation inclusion.
(Specific citations coitted).

The bill's lasgmage is broadly incluaive. And while axplicit
Provisions fcr "grandfatlhering® appear in West Vicginia solid waste
hanagement statutes, no such axplicit grandfathering is avident in
$B 288, in relation to 'parmit rights® or otherwise.

Thus, in our opialcn, 8B 288's3 language dces not authorize
"grandfathering® existing aludge-relataed operations from relevans
tonnage-ralated Tequiremgnes and 3tandards, permitting, other solid
waste requlations and 2PPTOVAls, applicabls faes, substantive
fnvi.ronmental protectlion standards, and other provisions of the
av.

fourth, even actual, ¢lear apd suSstantive ‘“ratrocactive”
affects of governmenral Tequlaticn ars Q0T Inkerently faral to such
regulation, saa  Shaild Z, Jotropolltan Lifa Tng, Go.. 380 s.BP.23
183 (w. va. i389); and_ sepe Xevstonae Bisuminous Caal Assn, 7

9
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peBepedictis, 480 US 470, 94 L Ed 2d 472, 107 § Ct 1233 (1987).

The intended inclusive application of SB 288 does not facislly
seem constitutionally or othorwise infirm to us, in light of the
principlea enunciated in these and aimilar cases. In any event:,
such considerations are basically outside of the agency’'s mandscs,
which is ordinarily to apply the statute as vritten.

Thank you for the opportunity to provide this opianion.

Sincarely,

s 74

DEROCRAH L. MCHERRY
Managing Deputy Attorney General

19




DEPARTMENT OF COMMERCE, LABOR & ENVIRONMENTAL RESQURCES
OFFICE OF THE SECRETARY
State Capitol, Room M-146
Charleston, West Virginia 25305-0310
GASTON CAPERTON Telephone: (304) 558-0400 JOHN M. RANSON
Governor Fax No.: (304) 558-4983 Cabinet Secratary

October 12, 1993
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David ¢. Callaghan T —
Director o -
Division of Environmental Protection R =
#10 McJunkin Road o e
Nitro, West Virginia 25143-2506 = v

Re: Title 47, Series 38D - Emergency Rule - Sewage
Sludge Management Regulations

Dear Mr. Callaghan:

Pursuant to West Virginia Code Section 20-5F-2b(b),
I hereby consent to the filing of the rule specified

above.

You may attach a copy of this letter to your filing
with the Secretary of State as evidence of my consent.

Sincerely yours
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,ﬁﬁohn M. Ranson
" Cabinet Secretary
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