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TITLE 47
LEGISLATIVE RULES
DIVISION OF ENVIRONMENTAL PROTECTION

SERIES 38C
COMMERCIAL SOLID WASTE LANDFILL CLOSURE ASSISTANCE PROGRAM

RULES
47-38C~1. General.

1.1. Scope and Purpose - This legislative rule estaklishes
regquirements for the .operation of the Landfill Closure Assistance
Program pursuant to WV Code 20-5N-1 et seg. Article 5N provides an
application process for the permittee, sets conditions for
application approval, provides guidance for interim status
assistance, and establishes a prioritization procedure for
assistance. This rule applies to any permittee who may desire
closure assistance frem the Division of Environmental Protection.

1.2.. Authority - WV Code §20-5N-8
1.3. Filing Date ~ Mey 20, 1994
1.4.  Effec¢tive Date -uhmefﬁ,1994
1.5. Short Title: <Closure Assistance Program

1.6. Incorporation by Reference ~ Whenever federal or state
statutes or regulations are incorporated into these regulaticons by
reference, the reference is to the statute or regulaticn in effect
on July 1, 1992.

47-38C~-2. Definitions.

2.1. "Chief'" means the chief of the Qffice of Waste
Management,  Division of Envirconmental Protection or his or her
authorized representative.

2.2.. "Cost of project" includes the cost ©of the services
authorized in WV Code 20«5N-3 and 1Q, property, material and labor
which are essential thereto, financing charges, interest during
construction, and all other exXpenses, including legal fees,
trustees’' engineers' and architects' fees which are necessarily or
properly incidental to the program; B S

2.3. "Director”™ means the director of the Division of
Environmental Protection of the Department of Commerce, Labor and
Envirconmental Resources, or his or her authorized representative;

2.4. "Landfill" means any solid waste facility for the
disposal of solid waste on land, and so means any system, facility,




land, contiguous land, improvements on the land, structures or
other appurtenances or methods used for processing, recycling or
disposing of solid waste, including landfills, transfer stations,
resource recovery facilities and other such facilities not herein
specified. The facility shall be.considered tc be situated, for
purposes of this rule, in the county where the majority of the
spatial area of the facility is located;

2.5. "Permittee" means a person who has or should obtain a
permit for a commercial sclid waste facility that isg a land£ill;

2.6, "Project" means the providing of closure assistance to
one or more landfills under this rule;

2.7. The definitions provided in WV Ccde 2C-5F-2, and the
regulations promulgated thereunder, to the extent they are
applicable, apply to this rule.
47-38C=3. Closure Assistance Application.

3.1. TUnless otherwise instructed by the director im writing,
the permittee shall use the Application form attached {Appendix A).

3.2. The application may request the following information:
3.2.1. Name of Permittee;
3.2.2. Mailing Address ¢f Permittee;
3.2.3. Name of Facility;
3.2.4. General Location of Facility;

3.2.5. 8clid Waste Facility Permit No. or
Permit application No., as applicable;

3.2.6. NPDES Permit No. and Effective Date or
Application No. or General Permit No., as
applicable;

3.2.7. Type of Bond in Effect, and the Bond's Amount,
and Expiration Date;

3.2.8. Financial Information

3.2.8.a. The financial statement shall include
income statements, balance sheets, statements of
changes in financial position, and accompanying
notes tc the statements. The statements will cover
the most recent accounting year and the fwo
immediately preceding agccounting years.




3.2.8.b. It is required that these statements be
Audited statements provided by independent certified
public accountants unless the director grants a
walver of these requirements pursuant to Section
3.2.8.4 of this rule.

3.2.8.¢. If the statements are supplied unaudited,
they shall at a minimum contain the following
information:

3.2.8.¢c.1., The income statements will contain
such detail as to identify all scurces of
revenue and a reasconable breakdown of expenses
inceluding interest, depreciation and taxes;

3.2.8.c.2. The balance sheet's asset section
will c¢ontain identification o¢f all cash and
investments, property, plant, and eguipment,
and other assets. The liabilities section will
contain current accounts and notes receiwvable
and a listing of all long term debt. The
equity section will contain the beginning
balance, current vyear changes and ending
balance;

3.2.8.¢.3 The statements of changes in
financial position will identify the sources
and uses of cash by the reporting entity;

3.2.8.c.4 The statements will be accompanied .
with supporting notes which explain and detail .
the major items of interest and make necessary
disclosures; and

3.2.8.¢c.5 Unaudited statements will Dbe.
accompanied with and supported by copies of .
filed federal income tax returns.

3.2.8.4 At the discretion of the direc¢tor, the
above regquirements or porticns therzof may be waived
for good cause. The waiver shall be reguested and
approved or denied in writing.

3.2.8.e The financilal information section of this
rule may apply to all parties named in the original
disclosure application as reguired in WV Code 20-5F-
4{k}); and

3.2.9 Any other information from the permittee required
by the director, in writing, in order to determine the
permittee’s acceptance into the program.




3.3. The application will be. reviewed by the director and
notification of acceptance or rejection will be sent to the
permittee within a reasoconable amount of time. If the application
is reijected, the notice shall . ¢ontain the reason{s) £for the
rejection.

3.4. If the permittee's application 1is rejected, the
permittee shall have the copportunity to correct or remedy where the
Director finds, in writing, that the conditions which are the basis
for the Director’'s rejection can bhe corrected or ramedied. The
applicant may resubmit its application f£for c¢losure assistance
within 90 days after the date of receipt of the Director's notice
of rejection and the deadline for application for landfill closure
assistance will be extended for this peried to . allow for
resubmission of the permittee's application. '

3.5 All deadlines set forth in West Virginia Code 20~5N-§&
are applicable. : _

47-38C~4. Conditions for Closure Assistance Application Approval.

4.1, The applicant must currently have in his or her
possession a valid landfill facility permit in compliance with the
80lid Waste Management Act (WV Code 20-5F-1, et seqg.} containing an
approved c¢losure plan for the landfill facility.

4.1.1. That landfill facility permit must contain, in
the form of "major" or "minor® modifications, all changes in name,
operation, ownership, or operater(s).

4.1.2. That landfill facility permit must contain, in
the form of a meodification, the landfill facility NPDES
requirements of the Water Pollution Contrel Act (WV Code 20-5A-1 et
seq) .

4.2. Bonding.

4.2.1. The applicant must have submitted the full
amount of the bond regquired under Section 4.2.2 of this rule and
received approval ¢of the bond from the director.

4,2.2. The bonding requirements set forth in WV Code
20-5F-1 et seg. and in Division c¢f Environmental Protection Solid
Waste Management Regulations 47 CSR 38 Section 3.13,  are
aprlicable. ___. : - . .

4.2.3.  None c¢f the requirements of Secticn 4.2.2 of
this rule may bhe waived without written approval of the director.

4,3 Violations.




4.3.1. All closure-related Division of Environmental
Protection Notice of Violation{s) shall have kteen abated.

4.,3.2. All closure-related Division of Environmental
Protection Civil Administrative Penalties are paid or reflected in
a payment schedule contained in subsequently-issued Scolid Waste
Administrative Orders.

4,3.3. All terms and conditions of any prior clesure-
related Administrative Orders shall have been resolved,.

4.3.4. " All stipulated penalty amounts in any prior
Administrative ©Orders shall have been paid, or reflected in a
rayment schedule contained in a subsequently-lssued Administrative
Order.

4,3.5. None of the requirements of 4.3 ¢f this section
may be waived without written appreval of the director.

4.4. Legalities.

4.4.1. All pending magistrate, Water Resources Board,
State Court, Federal Court or other legal actions must have been
resclved, S -

4.4.2. None of the requirements ¢f Section 24.4.1 of
this rule may be waived without written approval ¢f the director.

4.5. Closure Funds.

4.5.1. All funds available at the time of c¢closure that
have been dedicated to ¢losure, as may have been required by the
Public Service Cemmission, shall have been expended for closure, in
compliance with Division of Envircnmental Protection, Solid Waste
Management Regulations 47 CSR 38 Section 6 or donated to the
Closure Cost Assistance FPund as outlined in WV Code 20-3N-4{a).

4.6. Additional Closure Items.

4.6.1. The applicant shall have complied, or begun to
comply with the following permiit, or regulateory regquirements, as
outlined in Division of Environmental Protection, Seolid Wwaste
Management Regulations 47 CSR 38 Section 6. These items are
ineligible for coverage by the assistance program:

4.6.1.2. Legal Advertisement;
4.6.1.b. HNotification to Users;

4.,6.1.¢c. HNotificaticn to Chief;




4.6.1.4. Posting of Signs on the Fence;
4.6.1.e. Denial of Entry/Restricted Access;

4.6.1.£. Notification to Solid Waste Authority,
State Solid wWaste Management Board, etc; and

4.6.1.g. Deed Notation

4.6.2. The Closure Assistance Program shall also cover
the payment o¢f principal, premium, 1f any, and interest accrued
with respect to any indebtedness, bonded or cotherwise, outstanding
with respect to any landfill scheduled for closure which was
ineurred in conneciticn with acguisition, cemnstruction or eguipping
landfills qualifyving for assistance.

4.7. An approved application provides a basis for the Chief
to modify the permit in accordance with the provisions of bivision
of Environmental Protection So0lid Waste Management Regulations 40
CSR 38 Section & in order to meet the regquirements of the Closure
Assistance Program.

1.8, Upen acceptance of a permittee into the Closure
Assistance Program, access to the facility shall be given to the
director. o

-47-38C=5. Interim Status Assistance.

5.1. The director may establish maintenance contracts to
maintain intermediate cover, water control structures, sediment
contreol structures, surface water and ground water monitoring, gas
management, leachate management and any other closure related
reguirements of WV Code 20-5F-1 et seg. and rules promulgated
pursuant thereto. These contracts will be astablished £for the
rurpose 9f assisting the permittee, who has an approved closure
assistance application, in maintaining compliance with closure
related requirements until f£inal closure activities are initiated.

47-38C-6. Post Closure Assistance.

6.1. Unless otherwise specified by the director, all post
closure monitering maintenancs, sampling, testing, and water
treatment will be conducted by the Division of Environmental
Protection.

47-38C-7. Coniracting.

7.1. All funds expended from the Closure Assistance Fund for
the purpcses of 'fulfilling the requirements of WV Code 20-5N-~1 et
seq. will be in accordance with Department c¢f Admlnlstration laws,
rules, and procedures. , .




7.2. Landfill clecsure assistance provided by the director is
contingent upon the availability of revenues from the Closure Cost
Assistance Fund. B

47-38C-8. Final Closure Assistance Priority.

8.1. The director shall estabhlish the priority for £final
closure assistance by assessing landfill conditions as provided for
by the utilization of the Priority Evaluation Matrix in Appendix B.
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A BILL teo amend and reenact section seventeen, article three,
chapter sixty-four of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, relating to autheorizing
the division of environmental protection to promulgate
legislative rules relating to the solid waste landfill
closure assistance program.

Be it enacted by the Legislature of West Virginia:

That section seventeen, article three, chapter sixty-four of
the code of West Virginia, one theousand nine hundred thirty-one,
as amended, be amended and reenacted, to read as follows:

ARTICLE 3. AUTHORIZATION FOR DEPARTMENT OF COMMERCE, LABOR AND
"ENVIRONMENTAL RESOURCES TO PROMULGATE LEGISLATIVE RULES.

§64-3-17. Division of environmental protection.

{a) The legislative rules filed in the state register eon the

eleventh day of October, one thousand nine hundred ninety-one,
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medified by the division of environmental protection to meet the

cbhbiections ¢f the legislative rule-making rerview committec and
refiled in the state register on the ninth day ¢f Novewmber, onc
thousand nine hundred ninety-twea, relating to the division
envircnmental protection (cperator's designation of bena fide

futlre use of o011l and gas wells = guealificdtion for inactiwve
status), dre authérizeg. - o T T e s T )

(k) The legislative rules filed in the state reyister on the
third day of September, one thousand nine hundred ninety-two,
nodified by the division c¢f environmental protecticn to meet the
objections of the legislative rule-making review committec and
refiled in the state register on the nineteenth day of February,
cne theousand nine hundred ninety-three, relazting to the divisicn
of environmental protecticon {cil and gas wells and other wells),
ara authorized.

..{c) The legislative rules filed in the state register on the
third day cof September, one thousand nine hundred ninety-two,
modified bV the division of environmental protection to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
ane thousand nines hundred ninety-three, relating to the division
cf environmeéntal protectlion (abandoned wells), are authorizerd.

T1d)y The legislative rules filed iIn the state registoer on Lin
eighteenth day o¢f September, one thousand nine hundred

ninety-two, modified by the divisicn of environmental protecticn
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to meet .the objections of the legislative rule-making review
committee and refiled in the state register on the nineteenth day
of ‘February, one thousand nine hundred ninety-three, relating to
the division of environmental protection (underground storage
tank assessment fees), are authorized.

(e) The legislative rules filed in the state register on the
cighteenth day of September, one thousand nine hundred
ninety-twe, relating to the division of environmental protection
(underground storage tanks), are authorized.

(f) The legislative rules filed in the state register on the
eighteenth day o¢f September, one thousand nine hundred
ninety-two, modified by the division of environmental protection
o meet the objections of the legislative rule-making review
committee and refiled in the state register on the nineteenth day
of February, one thousand nine hundred ninety-three, relating to

the division of environmental protection (hazardous waste

management), are authorized.
(g) The leygislative rules filed in the state register on the
third day of March, one thousand nine hundred ninety-two,

modified by the division of environmentsl protection to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the eighteenth day ¢f February,
one thousand nine hundred ninety-three, relating to the division

of envircnmental protection (groundwater protection act fee

schedule}, are authorized.




10
11
12
i3
14
15
16
17

(h) The legislative rules filed Iin the state register on the

twenty—~third dayv of April, one thousand nine hundred ninety-

three, medified by the division of envirconmental protection to

meet the objections of the legislative rule-making revliew

committee and refiled in the state register on the twentv-seventh

day of October, one thousand nine hundred ninety-three, relating

to the division of environmental protection (solid waste landfill

closure assistance program), are authorized.

NOTE: The purpose of this bill is tec authorize the Division
of Environmental Preotecticn to promulgate legislative rules
relating to the Solid Waste Management Landfill Clcsure
Assistance Progranm.

Strike-throughs indicate language that would be stricken from
the present Tlaw, and uUnderscoring TIndicates new language that
would be added.
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A BILL to amenéd and reenact section sevenﬁeen, article three,
chapter sixty-four of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, relating to authorizing
the divisicn of environmental protecticn to promulgate
legislative rules relating to the solid waste landfill
closure assistance program.

Be it enacted by the Legislature of West Virginia:

That section seventeen, article three, chapter sixty-four of
the code of West Virginia, one thousand nine hundred thirty-one,
as amended, be amended and reenacted, to read as follows:

ARTICLE 3. AUTHORIZATION FOR DEPARTMENT OF COMMERCE, LABOR AND
ENVIRONMENTAL RESCURCES TO PROMULGATE LEGISLATIVE RULES.

§64~3-17. Division of environmental protection.

{(a) The legislative rules f;led in the state register on the

eleventh day of October, one thousand nine hundred ninety-one,

CRRN
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_modified by the ‘division of“énvironmental protection to meet the
.cbjections - of the -legislative rule=making ‘review committee and
refiled in "thée state :register on the ninth day of November, one

thousand nine hundréd Hinety-Two, TElatinmg €o the divisien cof

ervirenmental ‘protechtion (operator's designation of bona fide
future use of o©fl1 and gas Wells - gualification for inactive
status), dre authorized.

(b} The legislative rules filed in the state register on the
third day of September, one thousand nine hundred ninety-two,
modified by the division of envirconmental protecticn to meet the
chjecticns of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the division
of environmental protecticnh (©il and gas wells and other wells),

are authorized. - - - N

{c) The legislative ruleés filed in the state register on the
third day of September, one thousand nine hundred ninety-twe,
modified by the division of environmental protection toé meet the
objections ©of the legislative rule-making feview committee and
raefiled iffi the state register on the nineteenth déy of February,
one thousand nine hundred ninety-thrze, relating to the division
of environmental proteéctiscn {abandoned wells), are authorized.

(&) The legislative ruleg filed in the state reglster on the
eighteenth day cf September, one thousand nine hundred

ninety-two, modified by the division of environmental protection
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to meet the objections of the legislative rule-making review
committee and refiled in the state register on the nineteenth day
of February, one thousand nine hundred ninety-three, relating to

the division of environmental protection ({underground storage

tank assessment fees), are authorized.
(e) The legislative rules filed in the state register on the
eighteenth’ day  of September, one thousand nine hundred

ninety-twe, relating to the division of envirenmental protection
(underground storage tanks), are auvthorized.

"{f) The legislative rules filed in the state register on the
eighteenth day o¢f September, one thousand nine hundred
ninety-~tweo, modified by the division of environmental protection
to meet the objecticons of the legislative rule-making review
committee and refiled in the state register on the ninetesnth day
of February, one thecusand nine hundred ninety-three, relating to
the division of environmental protection (hazardous waste
management), are authorized.

(g) The legislative rules filed in the state register on the
third day of March, one thousand nine hundred ninety-two,
modified by the division of environmental protection toc meet the
objections of the legislative rule-making review committee and
refiled In the state register on the eighteenth day of February,
one thousand nine hundred ninety-three, relating to the division
of environmental. protection (groundwater protection act fee

schedule), are adthorized.




i0
11
12
13
14

is .

16
17

h) The legislative yules filed in the State register on the

twentv-third dav of april, one thoGsand nine hundred ninety~

three, modified by the division of environmental protection to

meet the obiections of the IBgislative rule-making review

committee and refiled 3in the state register on the twentv-seventh

dav _Of October, ore thousand nine hundred ninetv-three, relating

to the division of environmental protection (solid waste landfill

closure assistan¢e program), “are authorized.

NOTE: The purpose of this bill is to authorize the Division
of Environmental Protsction to promulgate legislative rules

relating to the Solld Waste ~Management Landfill Closure
Assistance Program. o )

_ Strike-throughs indicate language that would be stricken from
th& Present law, and underscoring indicates newWw language that
would be added.
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