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BUREAU OF ENVIRONMENT
EASTON CAPERTON : =10 McJUNKIN ROAD DAVID C. CALLAGHAN
GOVERMNOR _ NITRO, WV 25143-2506 COMMISSIONER

April 14, 1595

Ms. Judy Cooper

Director, Administrative Law DlVlSlon
Secretary cf state’s Office

Building 1, Suite 137K

Charleston, West Virginia 25305

RE: 47 CBR 35 - Hazardous Waste Management
Dear Ms. Cooper: A . -

This is to advise you that I am glving approval for. the
filing of the above-captioned rule as a final Flllng and adoptiocn
of a legisleative ruls authorized by the West Virginia
Legislature.

Your cooperation in this regard is very much appreciated.
If you have any questions or regquire additional information,
please feel free to contact Roger 7. Hall at 759-0515.

Commission€t
Bureau of Environment

DCC;RTH: cc - -

Attachment




DEPARTMENT OF COMMERCE, LABCR & ENVIRONMENTAL RESQURCES

DIVISION OF ENVIRONMENTAL PROTECTION
1356 Hansford Street

Gaston Caperton Charleston, WV 25301-1401 David C Callaghan
Govarnar 1594 Director

John M. Ranson July 11, 1 Ann A Spaner

Cabinet Secretary Deputy Dirsclor

STATEMENT OF CIRCUMSTANCES WHICH REQUIRE THE FROPOSED RULE

This rule implements federally mandated changes to the West
Virginia EHazardous Waste program. The adoption of <these revisions
engures that West Virginia will maintain federal authorization to
administer the Hazardous Waste Management program and also, continue o
receive federal funds vitally needed to implement the program.
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47 CSR335 S
Hazardous Waste Management Regulations

West Virginia Code Section §22-1-3-(¢) requires, in part, the Director of the Division of
Environmental Protection to consult with the Environmental Protection Advisory Council prior to
proposing any new rule. This rule was filed prior to the appoiniment of the Environmental Protection
Advisory Council, therefore, no consultation with the Environmental Protection Advisory Committee

has been possible.




47 CSR33
Hazardous Waste Management Regulations

Determination of Stringency

W, Va. Code Section §22-1-3 in conjunction with W. Va. Code Section §22-1-3a requires,
in part, the Director of the Division of Environmental Protection, to determine if a new or amended
environmental provision should be the same in substance as a counierpart federal regulation. If the
new rule should be the same in substance, as the counterpart federal regulation, then the Director
shall incorporate by reference, to the greatest extent possible, the federal counterpart rule. If the
Director determines the rule should not be the same in substance as the federal counterpart rule, then
the Director shall file a statement setting forth the difference between the proposed rule and the
counterpart federal regulation. W. Va. Code Section §22-1-3a requires the Director to conduct the
"stringency” determination and provide specific reasons for deviation of the proposed state rule from
the federal counterpart regulation.

This rule incorporates by reference and is equivalent to the federal counterpart regulation with
the exception of Section 7.3.3.a. This exception gives the Chief of the Division of Environmental
Protection Office of Waste Management flexibility in determining groundwater sampling frequencies
for hazardous waste treatment, storage or disposal facilities in the event that groundwater
contamination has been found to be increasing. This flexibility can be interpreted to be both more
stringent and less stringent than the federal counterpart.
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DEPARTMENT OF COMMERCE, LABOR & ENVIRONMENTAL RESOURCES
DIVISION OF ENVIRONMENTAL PROTECTION

Gaston Capert 1356 Hansford Street

on i
Goverrior Charteston, WV 25301-1401
John M. Ranson July 11, 1994
Cabinet Secratary

BRIEF SUMMARY OF PROPOSED RULE

David C. Cailaghan
Director

Ann A. Spaner
Daputy Director

This rule provides for the regulation of the of the generation,
treatment, storage and disposal of hazardous waste to the extent

necessary for the protection of publie health and safety

and the

environment. The zrule incorporates federal amendments that became

effective on July 1, 1954.
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TITLE 47
LEGISLATIVE RULES

BUREAU OF ENVIRONMENT
BIVISION OF NATURAT RESOURCSES—
DIVISION OF ENVIRONMENTAL PROTECTION

SERIES 35
HAZARDOUS WASTE MANAGEMENT REGULA%%@NS RULE

§ 47-35-1. SCOPE AND AUTHORITY.
1.7 Scope and Purpdse. -- The purpose oi Zhese—regsretiens Lhis
rule is to provide for the .regulation of the generation, Treatment,
storage, and disposal of hazardous waste to the extent necessary
for .the Trdtection of the public health and safety and the
environment.

1.2 Authority. -- I=ese—regedaebions This rule is promulgated
pursuant to the West Virginia Hazardous Waste Management Act, W.
Va. Code, §26-5F-1 § 22-16-1, et seq.

1.3 Filing Date. 2pril 14, 13295 e

1.4 Effective Date. May 1, 1280

1.5 Repesr Amendment of Former Rule - This rule zepeats—an
repiases anerids the Hazardous Waste Management Regula+l ons, 47 25
35, in effect &= pricr Zo the date this zule becomes effective.

=
R

1.6 Incorporation hy Reference. -- Whenever either federal
statutes or regulatlons-or state statutes or reguzstiens rules are
incorporated by reference into this rule, the reference is to tha
statute or regulaticn in eifect on July 1, 563 1984, unlesb
otherwise noted in the text of this rule.

1.6.2 in apolying the federal reguirements
incerporated by reference throughout this rule, the following
exceptions or substitutions apply, unless the context clearly
regquires otherwise:




5.1, "Offide oI Waste Management, West Virginia
Division of Ezfl*onmental Profection” shall be supstituted Zor
"Envizonmental Protection Agency.”

5.1.b "Chief of the O0ffice of Wastle Managemeni, West

Virginia Division of Environmental Protection" shall be substituted.
for "Administrator," "Regional Administrater," and "Directer.”

l1.8.1.cC Whenever the regulations regquire puplicaticon in

the "Federal _Register" compliance shall be accomplished by
publication in the "West Virginia Register,” & part of the "State
Register” created pursuan t to the prov*s;ona of w. Va. Code, § ZSA-
2-2.

1.6.1.4 Whenever in the federal regulaticn reference is
made to the Resource Conservation and Recowery RAct cof 1876 § 32010,
as amended (42 U.3.C. § 60301, the reference should bs to Section

4 of this regulatsewm rule.

1.7 Whenever a reference 1s cited in a provision incorporated by
reference which cross reference was noit incorporated by reference,
the provisions of the arplicable state law and regulations rules,
if any, control to the extent of any conflict or inconsistency.
For example, ¢ross raference to 40 CFR part 264 subpart © --
Incinerators, which was not incorporated by raference, would nee

to ke referenced to the zpplicable West Virginiz 2ir Pelliutien

Se=tsrer Quality Board rule on incineration of hazardous waste, 435
CSR 25, ' T
1.3 In the event a provision of the Cocde of FTederal Regulations

=

-

incerporated by reference herein includes a section which 1is
incensistent with the West Virginia Code, the Wesl Virginiz Code
contreolis to the extent fedsrel law does not preempt the state law.
In the eavent a provision of the Code of Tederal Regulations
incorporazed by reference herein is bheyond the scope 0f authority
granted the Division c¢f Environmental 2Protection pursuant Lo

tatute, or is in excess of the statuteory authority, such provision
shall be and remain effective only to the extent authorized by the
West Virginia Code.

.9 The provisions of thisz rule are to be applied prospectively.
All orders, deternminations, demonstrations, rules, permits,
certificates, licenses, welvers, bonds, authorizations and
priviieges which have been issued, made, granted, approved or
allcwed to become effective by the Chief, and which are in effect
on the date this regudasie= rule becomes effective, shall ccntinue
in effect according to their terms unliess roalfled suspended or
revoked in accordance with the law. .




§ 47-35-2. HAZARDOUS WASTE MANAGEMENT SYSTEM: GENERAL.

2.1 The provisions of 40 CFR part 260 are hereby adopted and
incorpcrated by reference with the moc_flca:;ons, exceptions and
additions set forth in this secition.

2.1.1 The definitions of terms used in this =egsratichn
rule shall have the meaning ascribed to them in 40 CFR parts 250,
261, 262, 283, 264, 263, 266, 267, 2€8, 270 and 272 with the
exceptions, modifications and additions set forth in this sectlon.

2.1.1.2 "Major fagility" means a disposal or treaiment
facility which disposes or treats .an amount of hazardous waste
exceeding or equal to ore thousand (1000). tens during a calendar
vear, and any storage facility having a storage capacity for one
thousand {1,000) tons of hazardous wasts or more.

2.1.I.b "rull regulation™ means those rzegzdations rules
applicable t¢ ‘Jenerators of greater than one thousand (1000)
kilograms of non-acutely hazardous waste in & calendar month.

2.2 The oprovisions of 40 CFR § 260.2 are excerted ZIrcm
incorvoration by reference. Availability of informatlon provided
under these rules is cont follea by the Drov1SLons of W. Va. Code,
BaL-BE——1 § 22-18-12.

2.3 The provisions oI 40 CER § 260.21L(d) =are excepted from
incorporation by reference. : S oo ;

2,4 Petitions for Waste Exclusions,

2.4.1 Pergsons desiring to exclude as waste a2t a particular
generating Zfacility from the lists set Zorth in 40 CzZR vart 261 may
petiticn The chief for such an exclusion. The petition shall
include: :

2.4.1.=2 A copy of the vpetition submitted to the
EAdministrator cf the Environmental Protection Agency pursuant to 40
CFR § 260,22, including all demonstration information;

2.4.1.0 A copy of the Administratex's approval granting
the exclusion pursuant Lo 40 CFR § 260,20(d); and

(W]




c Any other additional informaticn which mayv be

regquired I to evaluate Lhe petitlon.

N

2.4. Wizhin one hundred and twenty (120) days of the
filirg of the vetition the chief shall decide whether to approve or
to deny fthe vetition and so advise the petiticner. Where a
decigion to deny a petition is made, the chief shall notify the
petiticner cf such action in writing, setting forth the reascons
therefor. '

2.4.3 The chief snall not.deny a petiticn to excluce a
waste at a vparticular facility that has b»een approved by the
Adninistrator_unless scientifically supportable reascons for such
denial are advanced which had not been - presented to the
Administrator. ' '

§ 47-35-3. IDENTIFICATION AND LISTING OF HAZARDOUS WASTE.

3.1 The provisions of 40 CFR part 261 are hereby adopted and
incorpcrated by reference with the modifications, exceptions and
additions set forth in this section.

3.1.1 In order for a mixture of a waste and one or more
hazardous. wastes ldentified in 40 CFR §§ 261.3{a) (2) (1v) {&), (B},
cr {C} to be exempt from tThe definition of hazardous waste, the
owner or operator must comply with the following:

3.1.1= Provide a certificatiocli in writing to the chief
that groundwater_monitoring complying with either 40 CFR part 245,
subpart F or which is approved by the chief, is or will be in place
at <The wastewater treatment Ffacllity identified in 40 CFR §&§
261.3(a) (2) {iv) (&), (2y, or (C). A time  schedule for the.
installation of such groundwater monitoring must pe inciuded. This
reguirement does not avely to wastewater treatment units or
containers. ' ' s :

3.1.1.b Before claiming an exemption, The owner or
cperator of sach wastewater treatment facility receiving mixtures.
of wastes under 40 CEFR 8§ 261.3(a){2) (iv) (R), (B), or (C) shall
notify the chief of the receipt of such wastes on a form vrescribed
by the chief,

3.1.1.c Enrnually submit To the chief a List of
hazardous wastes that are expected tc be present in the mixture to

re cxempted.

=




3.2 The vprovisions of 40 CFR _§ 261.5 are excepted Ircm
incorporation by reference and in lieu thereof the language oI tThis
Section 3.2 i1f inserted. All references to 40 CFR § Z46l.5 and
subparagraphs thereof, shall be deemed references to Section 3.2
and the subparagravhs herein, as appropriate. The provisions of
this Section 3.2 are the exclusive reguirements for small guantity
generators and conditionallly exempt small gquantity generators
notwithstandinyg any provision of the Code of Federal Regulations or
these =esgulatisons rules Lo the contrary. '

2.2.1- - Special Requirements for Hazardous Waste Generated
by 8Small Quantity Generators and Cecnditioconally Exempt Small
Quantity Generators.

3.2.1.a. Small Quantity Generators.

3.2.1.2.A A Small Quaritity Generatcr 1s a generator
of hazardous waste that generatfes more than 102 kilcocgrams Dut lass
than 1000.kilograms of hazardous waste per month.

3.2.1.a.B Hazardous Waste Determination. A person

wno generates wastes must determine if that waste is hazardous by:

{a) DApplying xnowledge of the waste in light of the materials

or processes used and knowledge of the characteristic and listed
hazardous weaezstes contained in 40 CrR part 286i1.

(k) Testing the waste according Lo methods. set forth in 40
CFR part 261.

(c) _Voluntarily declaring the wastes as hazardous and sutject
to regulation. '

the chief of hazardous waste generation activities in accordan
with the provisions c¢f Seciion 4 of this =eguz—etien rule. A sma
quantity generator may not treat, store cr dispose of, Iransport or
offer for transportation hazardous waste without having received an
TPA Identification number.

3.2.1.a.C The Small Quantity CGenerafor must notify
11

3.2.1.2.D0 Thre Small Quantity Generator may
accunulate hazardous waste on site for 180 days unless tThe distance
that waste must be snipped Ifor proper treatment, storage or
dispcsal is mors than 200 miled in which case the generatocr may
acocurulate hazardous waste on site for 270 dayvs provided that the
guantity cf waste accumulated .on site does not exceed 6,000
kilograns.




(a) If, due to unforeseen, tTemporary and uncontrollable
circumstances hazardous wasite must remzin on site for longer than
180 or 270 days, an &xtension of up te 30 cdavs may be granted by
the chief. ' -

3.2.1.2.E Containers. The Small Quantiiy CGenerator
must store harzardous waste in conialners or tanks thal must meet
the following requirements.

{a) Containers must be in good condition as defined by
Department of Transporiatlion Regulations.
(b} Containers must ke kept closed except when adding or

removing waste..

{z} Containers must be handled in a way which will not cause
them to rupture or leak.

{dy The owner or operator of a Small Quantity Generator
faCllle must inspect hazardous waste conteiner storage areas
weekly for leaks and/or deterioratiocn and must remediate these
conditions, upon detection.

{e) Incompatibnle wasties (such as oxidizers and petrcleum
based degreasers) must not e placed in the same container. (Other

examples of potentially incompatible wastes can be found azt 40 CIR

part 265, Aprendizx V)

(f) Storage containers Zfor incompatible wastes must Dbe
separated by means of a dike, berm, wall or other device.

F Tanks. Small Quantlty Cenerafors who store
s must comply with 40 CFR § 265.201.

3.2.1.2.G IT a 8Smell Quantitvy Generatcr clcses
(permanently removes frcm service) a contalner or tank storage area
40 CFR § 265.114 must pe followed to insure that no cortawlna ion
exists or remains at the storage location.

3.2.1.2.9 Labgling. -Containers and Tanks storing
hazzrdous . waste must comply with the folliowing labeling
reguirements: -

{a) On conteainers, the date upon which each period of

accumulation kegan must be cleaxly marked and . visikle for.

inspection on each container.

(93]




{b) =Zach ccntainer and tank must be clearly lakeled or marked
with the words "Hazardous Waste" while in use on site.

3.2.1.a.1I Manifest.,Small Quantity Generalors that
transvort or cffer for transporitation, nazardous waste for off site
trea-ment, storage or disposal must prepare a nanifest on the
currently approved EPA form according to.the instructions that
accompany that form unless the waste 1s recglaimed under =z
contractual agrassment where:

ta) The type of waste _and _fregquency of shipments are
specified ir the agreement; —

(b) The vehicle uséd to transport the waste to the recycling
facility and tc deliver regenerated matexial back [o. tae generaitor
is cwned and operated by the reclaimer of the waste; and

(¢} Tne generator maintains a copy of the reclamation
agreement cn site_for a period of at least three (3) vears.

3.2...2.J Record Keeping. The  Small Quantity
Generator wmust . comoly with the following record keeping
regulrements: . )
‘a) L copy of each vroperly completed manifest must be kept
on site for at least three (3} years from the date that the waste
was accepted by the initial transporter.
(b) Zny test results, wasie analyses cr other record oI a
method used tc make a hazardeous waste determination must ke kept on
site for at least three (3) vears from the date tThaI the waste was
sent to on site or off site treatment, storage or dispocsal.

(¢} The three {3) year reacord retention time is autcmatically
extended during the course of any uhresolved enforcement actlon
regarding regulated activity or as regquested by the chier.

() Iifa copy of the manifest with the hancdwritten signature
of the owner or operatcor of the designated facility has not beaen
received by the generator within &0 days of the date the waste was
accepiad by the initial transporter, the generator must submit 2
legikle copy of the manifest with scme 1ncdication tThat the.
generator has not received confirmation of delivery to the chief.

(e) The chief, as he deems necessary, may require generators
to furnish additional reports concerning the gquantities and
disposition of hazardous wastes. -




3.2.1.a.K Preparedness and preventicn. Facillities

must be maintained and cperated to minimize the possibility of a2
fire, excldsion or any unplanned sudden or non-sudden release oI
hazardous wastes or harzardocus waste constituents to alr, soill or
surface water which could threaten human health or the envircnoment.

(2} Reguired Equipment = 211 fagilities must ke equippec with
the following unless none of the asgoxdeds hzzards posed by the

wastes hardled at _the facility could reguire a particular kind of

eguipment specified belcw:

(i)  An internal communications or alarm system capable
of providing immediate emergency lnstruc lon (voice or signal) to
facility personnel.

(ii) A device such as a telephone (immediately avallable
at the scene of operations) or a hand-nheld two-way radio, capable
of summoninyg emeérgency assistance from local police departments,
fire departments or State or local emergency response tTeamns.

(1ii) Portable fire extinguishers, ZIire contreol
equipment (including special extinguishing equipment), spili
control equipment and deccontamination equipment. .

(iv) Water at adeguate volumes and pressurs to supnly
water hose streams, or foam producing eguipment or automatic
sprinklers or weater spray systems.

(by A1 facility communications . or alarm systems, Iire
protection equipment, spill control equicmeni, and decontaminatioc
ecuipment where reguired must be tested and maintained as necessary
to assure its proper operaticn in time of emergency.

(c) Whenever hazardeous waste 1s being handled all personnel
rolved in the operation musi have immediate azccess te an internal
rrm or emergency communication device, elther directly or through
visual or voice coniact with another unless such a device is not

required by Secticn 3.2.1.a.X.{a) of these =zeguletiens rules. II

there is just one employes on the premises while the Zfacility is
operating, _that employee must have Iimmediate Zccess o a device
referenced by Section 3.2.1l.2.XK. (2] of these zeguietiens ruies.

(d) The owner or operator must maintain aisle space to allow
the unobsitructed movemeni of personnel, fire protection equivzment,
spill ccrntrel ecuipment and decontamination eguilpment to any zrea
of facility operation in an emergency unless aisle space 1s nct
needed for any of thesé purposes. -

| |



(2) The cwner or operator musiti attempt to maks the following
arrangements, as _appropriate, for the type of waste handled at the
facility and the potential need for these services cof these
crganizations. _ .

(i} ARrrangements Lo familizrize police, fire
depariments, and emergency response teams with the layout of the
facility, propertles of hazardous Naste handled at the facility and
associated hazards, vlaces when facility personnel would normally
be working, entrances to rcads inside_ the Zfacility and possible
evacuation routes. ’ :

(ii) Arrangements designating orimary emergency authority
to & specific policy and & specliic fire department where moze than
cne vclice or fire department might respond and arrangemenis with
any others to provide support to the primary emergency authority,

(iii} " Agreements with Stats emergency response teams,
emergency response contractors and ecuipment suppliers.

(iv) Arrahgements to familiarize local hosoltals with the
proverties of hazardous waste handled at the facility and the types
of injuries gor i1llnezses which could resuit frem fires, explosions

or releases at the facility.

()7 Where State or local authoritles decline to enter inte
such agreements, the owner or orerator must document the refusal in
The operating record.

{g) AL all times there must be at least one employee elitner
on the premises or on.call {i.e., available to . raspond tc an
emergency by reaching the facility in a short period of time) with
the responsibhility for coordinating a2ll emergency résponse mezasures
specified in these regulations. This employvee is the emergency
coordinsator.

(h) The following information must be posted next toc the
telepheone:

(i) The nrame. and telephone number of the emergsncy
coordinator.

(1i) The location of fire extlngu‘shers aﬁd spill contrecl
equipment and, i1f present, the fire alarm.

{iii;} The telephone number of the fire department
unless the facility has a direct alzrm.

o




= The generator must ensure that all emplovees are
thoroughly familiar with  proper waste handling and emergency
procedures _relevant to thelr responsibilities during normal
facility cverations and emergencies.

(1) The emergency coozdinator or his designee must respond to
any emergencies that zrise and initiate the prorer response toc the
gnmergency.

(k) In the event of 2 fire, explosion or other releasse that
could threaten human health outside the facility or when tThe
generator has knowledge that a spill has reached surface watex, the
generator nust notify the National Response Center at 1-800-424-
8802. The repcort must contain the fZcllowing informaticon:

(i) The name, address and EPA iderntification number of
the generator.

(1i) The date, tTime and type of incident. .-

(1ii) - Type z2nd grantity of hazardous waste involved
in the incident.

(iv) EZxtent of injuries, 1f any.
(v) Estimated guantity and disposition of recovered
materizsls, if any.

3.2.1.a.L If a Small Quantity CEenerator treats

{other than elementary neutralization or other excluded methods),
stores for longer than the time ZIZrames set forth in Section
3.2.1.2.€ D or disposes of hazardous waste on-site, the generator

vecomes subject to the vermitting requirements of 40 CFR part 26Z,

vart 270 and all other zpplicable parts.

3.2.1.2 Conditionally Exempt Small Quantity Generators.

3.2.1.b.A 2 Conditionally Exemp: Small Quantity
Generator 1s a_generatocr of hazardous waste that produces no more
than 100 Xxilegrams c¢i wasite psr month and that neets the
requirements stipulated below.
{a) If the generator generates a totzl of one (1) kxilogram or
more of acute hazardous waste ildentified in 40 CFR part 261 in =2
calendar mecnth, the waste shall be subject to full reguliation.

3.2.1.0.B The Conditicnally Exempit Small Quantity
Generator rmust make a proper hazardous waste determination as

i0




specified in Section 3.2.1.a.B of Lhese wegatetisrns rules. When
determining ;Qe_amoun; 0f hazardous waste generated, 2 generaior

need only include those wastes that are generated cn site pricr to-

reclamationy and are not excluded under 40 CFR part Z61. rend—aze
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3.2.1.2.C The_  Conditicnezlly Exempt Small Quantity
Generxator must notifiv the chief of its hazardous waste gensaration
activity. WNo generator shall treat, store or dispose of, Transport
or coffer for transpcortation haza“dous waste m;:nout having recelved
an =FPL identificaticn aumbex

3.2.1.0.D A Conditicnally Exempt Small QCrantity
Generator may accumilate up to 1000 kilograris of hazardous waste on
site .before becoming subject to the reguirements of Sections
3.2.1.2.0 and 3.2.1.a.3 cof these Eegate=3ses rules.

(a}) A total of 100 kilograms of any residue or contaminated
scil, waste ar _other debris resuliing from the c¢lean-up cof a spill
into or on anv land or water of any acute hazardous wastes listed
in 40 CFR pari 261 may be accumulated before becoming subject to
full regulzticn. o o T

3.2.1.0.% Record Keeping. T"he generator musit
astablish and maintain on site a wriltien record specifying the
guantity and types hazardous wastes disposed of, the dates the

wastes were transported coff site and the final disposition of the .

wastes. The preferred method for this reguirement is wwiz the
manifest. .

3.2.1.0b.F The generator must either tresat or dispcse
of hazardous waste in an on site facility or ensure delivery to an
off site treatment, storage cor disposal facility which:

(a) Is permitted, or under interim status, to treat, storxe oz

dispose of hazardous waste by a state or the Iederal government or
beoth '

() Is vermitied, licensed or registerasd by a s=te state
other than WestT Virginiz to manave waste generzted bj condlt onal
exenect small guantity facilities;

() Benerficially uses or re-uses or legitimately recvcles or

reclaims the waste; or,

{d} Treats the waste pricr Lo beneficial use or re-use of
legitimate recyciing or reclamation.

-
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3.2.1.b.G Hazarcous waste subject Lo the reduced .
requirements of Section 3.2.1.D may be mixed with non-hazardcus
waste and remzin subject to the reduced recuiremenis even though
the resultant mixiture eXceeds the quantity Iimitafions in Secticn
3.2.1.b.0D 0f these =zegulatiens rules unless the mixture meets any
of the characteristics of hazardous waste identified in 40 CFR part
261 with the following modifications: ) )

(a) If any persorn mixes a waste with a hazardous waste that
exceeds a guantity exclusion level of Secticn 3.2.1.b.D of these
=egutetiers xUles, the mixture is subject to full regulations.

(o) If a concditionally exemopt small guantity generztor's
wzstes are mixed w*tb used o0il, the mixture is subject to 40 CFR
part 268, subpart E 1f it is designated to be burned for energy
recovery. Any mat erlal produced from such a m‘xture by processing,
plending or other treatment is zlso so regulated 1f it is destined
to ke burned for enerdy reccvery.

1. b.H If a Condi tlonall; Txempt Small Quantity
Generator does not meeL all of the requiremenis set forth herein,
the exempiion does not apply and the generator will be S_bjﬁc' to
full regulaticon. ' ’ ’

§ 47-35-4. NOTIFICATION QF HAZARDQOUS WASTE ACTIVITY REGULATICONS,

4.1 Applicability. BAny person that engages in a hazardous waste
activity in the State of West Virginiz shell notify the chief of
these activities, unless such activities are exempted from the
reguirements cf these regzle=iers rules.

1

1.1. Any person as described in Sectiori” 4.1 of these
_bghLatLQMS,rules that nzs notified the EPA or 1s subject ftc the
requiremenis Lo notify EZA as specified in Volume 45, Number 39 of
the Federel Register, dated February 26, 1880, pages 12746 through
12754, i1s subject to The provision of Secition £ of these
soegmlkatrens FULES.

= it il -

4.2.2 The purpose of Section 4 of these =zegulatisss rules
is to provide 2z means for tThe State of West Virginia to utililize the
informetion provided by 21l who complied with the notification |
regulrements of ZPA as described In Section 4.1.1 of theze
sesudatiens rules or all who initiated hazardous waste activities
subsequent to Tthe reguirements o¢f EPA as reierenced above in
Section 4.1.1 of these =eguletieons rules shadd To notify the chief
of thelr hazardous wastes activities.

12 - .




4,2 Notificaticn. B2Any person that nctified EPA of hazardous waste
activities as referenced anove in Section 4.1 of these regrlatises
rules shall provide a copy of that notification to the chief,

4.2.1 Iny perscon involved In hazardous waste activities
that did not comply with the notification recuirements of EPAR, as
rezerenced above in Section £.1 of the =zegulaobiens rules, but 1is
subject to those requirements shall notify the chief in writing of
thedr his hazardous waste activities within thirty (30) days of the
effective date of these regculobiens ruleses. Notification may be
accomplisned by the use of EPA Form B8700-12 cr the provision of the
same 1nformation in any other manner selected by the notifier.

4.2.2 Anv person exempted Ircm the federal netification
reguiremants but subject Lo West Virginia notification requirements
as svecified in 40 CEFR 8§ 281.6(b) and 261.5 shall nctify the chief
in writing oI Their his hazardous waste activities within ninety
(90) days of the efifective date of these =zegplaftiens rules or the
Sate of initiation of such activities, whichever is later.
Netification may e accomplished by use of EPA Form 8700-12 or the
provisicn of the same informaticn in any cother manner selected by
the notifier,

4.,2.3 Cne notification form 1s required for each
generator. S ) '

£,2.4 L nmotification form is required ifocr each storage,
treatment, disposal, or other facility. HoweveX, 1T one facility

site includes more than one sitorage, treatment, or disposal
activity, only one notification form for the entire facility site
1s reguizred. .

d,2.32 Generators that store, treat, or dispose of
nmazzrdous - waste on-site shall file a notificaticn Zform for
generation activities as well as storage, treaiment, and disposal
activities, wunless such activities are exempted Irom the
reguirements of these zestlatiens rules.

3] New geherators and those inigiating activities
T Te the EPA neotifilcation pericd referenced in Section
fhese reggrabtiews rules shall Jomply with the EP2R
ion number reguirements and shall preovide .a cony of
ication for &an EPA identification number to the

C
their ap
r
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§ 47-35-5, STANDARDS APPLICABLE TO GENERATORS OF HAZARDOUS WASTE.

5.1 The provisions of 40 CFR part 262 are hereby adopted and
incorporated by reference with the modifications, excepticns and
additicons contained in thls section.

5.2 The vprovisions of 40 CFR § 262.10(e}] shall be excepted fror
: = : ,

5.2.1 2 person who generates a hazardous waste as defined
by 40 CFR part 261 is subject to the compliance reguirements and
penalties prescribed in W. Va. Code, $20-5F-1 §22-13-1 et s=g. 1f

he does notf comply with the reguirements of this reguleties rule.

5.2.2 A1l references to 40 CFR § 282.10(e) srhall be deeamed
references Lo Secition .2 and the subparagrachs herein, as
appropriate. '

5.3 " The vprovisicns of 40 CFR part 262, subvart E -- Exports of
Zazardous Waste are excepted from incorporation by refsrence and in
additicn to the requirements centained thereln, any person subject
to the provisions of subpart E shall file with the chief copies of
21l documentation, wﬂn__ests, exception reports, annual reporis or
records, inter alia, submitted to EPA, the administrator or the
raglonal adminisirator as redquired by and within the timeframess set
forth in subpazt E.

5.4 The provisions of 40 CFR part 262, sitbpart ¥ -- Imports of
Hazardous Waste are axcepied from incorvoration bv reference and in
addition to the recuirements contained therein, any person subject
Lo the provisions of subpart F shall file with the chief copies of
all documentation, manifests, excepticn reports, annual reports or
records, inter alia, submitfed to EPA, **e adninistrator or the
reglonal administrator as required by and within the timeframes set
forth in subpart F.

§ 47-35-6. STANDARDS APPLICABLE TO TRANSFORTERS OF HAZARDQUS

WASTE .
6.1 The oprevisions .of 40 CFR part 263 are hereby adopted and
incorporated by reference inscfar as sald regulations relate to the
transpeortaticn of hazardous waste by air and water.
$.2 MNote -- The use of .railroads for® the transportaticn of
hazardous waste 1s regulated by the West Virginia Public 3Service
Commission rules "Rules . and Regiulations Governing the

Transportation of Haéa”aous Waste by Rail'™, 130 CSR 11. The use of

1t
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the state highways for the transportatiocn-of hazardous waste is
regulated under the .West Virginia Division of =Zighways,
"Transportaticn cof Hazardous Wastes Upon the Roads and HEighways',
157 C8Rr 7. ' . T

& 47-3B-7. STANDARDS FOR OWNERS AND OPERATORS OF HAZARDQUS
WASTE TREATMENT, STORAGE, AND DISPOSAL PFACILITIES,

7.1 The standards in Section 7 @f these PeguWa:icns_apply To
cwners and operators of .z2ll facilities which tTrest, storse, or
dispcse o0f hazardous waste exceph as otherwise provided by law. In
addition to the standards in Section 7.0f these zeguolesiens rules,
The =Eegsstatien rules 0f the Rir Peliviien Centrel--—Ceomsissieon
Quality 3card, 45 CSR 23, apply tc management facilities which may
emit hazardous waste ¢or the constituents therecof o the ztmosphers
ncluding incineration facilities except as otherwise provided by
law. Tor purposes of Section 7 of Lfhese regulesiemns rules, the
followlng persons ‘are considered to be i1ncinerating hazardous
waste:

i

W

7.1.1 Owners or operatccrs of nazardous waste incinerators;

and

7.1.2 . QOwners or operators of Dbellers o¢r industrial
furnaces used fc destroy wastes.

7.2 The preovisicons of 40 CFR part. 284 are hereby adecpted and
incorvorated by reference with the medifications, exceptions and
additions set Zorth in this section. .
7.3 The pvrovisions of 40 CFR wvart Z
Solid Waste Managsement Units are inc
following medifications, exceptions

64, subpart ¥ -- Releases From
orporated by reference with the
and additions.

T.3.1 For purpcses of 40 CFR § 264.92, referencé to the
"Regional | Administrater” shall be o the YHebter FReseuwoes
"Environmental Quality 2Becard." The Water Resevrces Envirormental

Quality Board establishes ground-water protection standarzds
pursuant. to the authority granted the Board in W. Va. Code, S20-5a—
4+ § 22-12-4.

,

7.3.2 For purposes of 40 CFR § 264.34 and subparagraphs
thereof, the ¥ater Sesowree Environmental Quality Board rule on
Grounawazter Protection Standards, 46 CSR F 12 and the subparagraphs
therein, shalil apply as requlred pursuant To fhe authority granted
the Waser—Reseurece Environmental Qualiity Board in W. Va. Code, £$26—
SM-4 § 22-12-4. R -

15




7.3.3. The wprovisions or 40 C.F.R., § 26£.998(g) are
incgerpeorated by reference with the following modifications

7.3.3.a The chief will specify in the facilitiy
permit the freguencies for collecting samples reguired under 490
C.F.R. § 264.98(g). This freguency shall nct be less than once

every five years.

7.4 The v»rovisions c¢f 40 CFR part 264, subpart H -- Financizal
Reguiremerits are adooted and incorporated by reference with the
following meodifications:

\0
m
5
0,
(W]
[6)
o
'(
O
(6]
K
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7.4.1 The provisions of 40 CFR 8§ 264.14
excepted from incorvoration by reference.

7.5 Toe provisions of 40 C.F.R. 8§ 264.3432, 264.344, 264.2<2 and
264,347 relating to incinerztors are excepted ILrom inccrporation by
reference.

Consult the regulaticns of the Air Pellstiepr Cesteel Cemmission
gQuality Board regarding emissions from incinerators.
7.53.1 onsult the Alr Peliutisr Centrel-—Commissioen

Quality Board regulatlions, 45 CSR 25, Regulations to Prevent &
Coantrol Rir Polluzion from Hazardous Waste Treatment, Storage, or
Disvpeosal Fadilities. T

7.6 The provisions of 40 CFR part 2464, subparts AR and BE are
excepted from incorporation by reference. '

§ 47-35-8, INTERIM STATUS STANDARDS FOR OWNERS AND QOPERATORS OF
HAZARDOUS WASTE TREATMENT, STORAGE, AND DISPOSAL
FACILITIES.

5.1. The provisicns of 40 CFR part 245 are adopted and incorporated
by reference.with tThe madifications, excepticns and additions sei.
forth in this secticn. o - :

8.2 The provisions of 40 CFR §§% 265.149 and 263.150 are excepted
from incorpoiration by reference. o

8.3 The provisions of 40 CFR part 265, subpart J =---"Tank Systems
are adoptied and inccrporated by reference with the following
modification: ; . :

|
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8.3.1 The provisions of 40 CEFR & 265.183{a) (4) 1s excepted
from incorporation by reference and in lieu thereof the following
language shall ke inserted:

h

"(4}) For those existing tank systems for which the age cannot
be decumented, within eight years of Rpril 1, 1988; put if the zage
of the facility 1s greater LThan seven vears, sscondary containment
must be provided by the time the facility redches 13> years of age,
or within two vears of April 1, 19288, whichever comes later; zand”

5.4 The preovisions of 40 C.F.R. § § 265.345, 265.3£L7 and 263,352
relating to incinerztors are excepted ZIZrom Incorporaticn by
reference. Consult the regutetiens rules of the ARir IZedism=ien
contrel—Comnission ‘Quality Board regarding emissions  Irom
incinerators. -

8.5 The provisions of 40 CrR pert 265, subpart P -- Thermal
Treatment are. incorporaited.by reierence except for 40 CIR § 265.383
which is excepted from incorporation by reference. Consult the
regtatiors Fules of the Alr Pellutier Cemtrol Cfommissiorn Quality

Board regarding emissions from thermal tTreatment units.

8.6 The prcovisiocns of 40 CFR part 265, subparts AR and BB .are
excepted from inccrporaticon by reference. Consuli the =egsletzens
rules c<f the BRAlr IPerigties—TControt—Lommissiem Quality Board

regarding air emission standards for process wents and air
emissicns standards for equipment leaks.

§ 47-35-9. STANDARDS FOR THE MANAGEMENT OF SPECIFIC HAZARDOUS
WASTES AND SPECIFIC TYPES OF HAZARDOUS WASTE MANAGEMENT FACILITIES.

9.1 The provisions of 40. CFR part 266 are hereby adopted and
nceorpeorated by refererice. ' '

[

§ 47-35-10. INTERIM STANDARDS FOR OWNERS AND OPERATORS OF NEW
HAZARDOUS WASTE LAND DISPOSAL FACILITIES.

10.1 The provisions of 40 CFR part 267 are hereby adopted and
incoroorated by reference with the modifications, exceptions and
additions set forth in this section. :

10.2 The provisions of 40 CFR pdrt.257, subpart G -- Underground
Injection are excepted to the extent the rules set fcrth therein
conflict or are inceonsistent with the provisions of West Virginis
Water Resources 2gard, Underground Injection Control 46 C3SR &.
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§ 47-35-11., TLAND DISPOSAL RESTRICTIONS.

The provisions of. 40 CFR part 265 arse hereby adopted and

11,1
incorporated by reference.

§ 47-35-12. THE HARARDOUS WASTE PERMIT PROGRAM,

i12.1 The provisions oi 40 CER part 270 are hereby adopted and
incorporated by reference with the mcdiZications, excepticns and
additions set forth in this section.

12.2 For purnoses of this section, the term "RCRA permiit" means
"West Virginia Haza¥dous Waste Managementi Fermit.” The following
addiftilonal regquirements shall apply to cbiain a hazardous waste
permit in West Virginia. 211 references in 40 C.F.R. Part 270 to
40 C.F.R. Part 124 shall be deemed 0o be references to the
applicable provisions oI Sectioms 12.2.2Z through 12.,2.8 of this
regtaser rule. To the extent of any inconsistency with 40 CFR
part 270, the _Zic provisions contained herein shall control.

+ i S o 2 S g PR L
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12.2.1 Application Fees.

l2.2.1.a. Any person who applies for a permit for the
construction or .operatilion .0f a hazardous waste management facility,
or both, shall submit as part of sald aprlication a money order or
cashier's check pavable to "The Hazardous Waste Management Fund" of
the State Treasury. Persons requlred to obtain =z permit-by-rule
pursuant to these regulations are not recuired to pay a permit
application Zee: ) o o -

1l2.2.1.b. Such fee. shall be determined by the schedule
set forth Iin Teble I of these =egitatiens rules.

12.2.1.¢. The chief reserves his right to promulgate
rules end—regulasiens establishing 2 permit renewal fee at a later
date. Lo S B
12.2.2 . Draft Permits.

12.2.2.a2 Once an application is cofiplete, the chief
shall tentatively decide whether to prepare z drafi permit or to
deny the applicetion.

12.2.,2.b If the chief decides to prepare a draft permit,

ermit shall be prepared that contains the folleowing

[N
[
B
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12.2.2.b.A Al corditions under 40 CZR §§ z70.30
ana 270.3Z2; . ’ '
12.2.2.b.F A1l compliance schedules under 40 CFR
§ 270.33 o -
12.2.2.b.C 211 monitoring requirements under 40

12.2.2.0.D " Standards for treatment, storage, and
ermit conditions under 40 CFR part 270.

A2 fact sheet prepared in zc¢
ese

-
fenga%~sﬁs rules shall accomp

ardance
any th

12.2.3 Fact Sheet.

12.2.3.2 A fact sheet shall be prepared by the chief for
avery draft permit for esach hazardous waste management facility or
activity. The fact sheet shall briefly set forth the principzl
facts and the significant factual, legal, methodologiceal, "and
velicy questions considered in Dreparlnc the draft permit. The.
chief shall send this fact sheet to the applicant and, upon
reguest, to.any other person. :

2.2.%3.0 'The fact sheet shall include, when applicable:

12.2.3.0.2 A brief description of the tvpe oL
facility or activity which is the subject of the draff permiiy;

12.2.3.0.B The Lype and gquantity of wastes,
fiuids, or pollutants which are proposed to be or are being
treated, stcred, disposed of, injected, emitted, or discharged. A
descripticén of the tvpe of wastes, fluids, or pcllutants shall
include, but noit limited to, the characteristics of the waste
materials and The wpctentizl eiffscts on public health and the
envirgnment;

12.2.3.b. A brief summary of the basis for the
draft permit conditions iIncluding references t©o applicakle
statutcry or Teg@gsatesy rule provisions;

12.2.3.0.D Reasons why any requested variances
or alternatives Lo reculred standards dec  or do not appear

Justifiad;




12.2.3.b.E A description of the procedures for
reaching a final decision on the draft permit inciuding:
{a) The baginning and ending dates of the comment periocd and
the address where commenits will e received;

o) Procedures for requesting a hearing and the nature of
that hearing; and _

(c) Any cther vrocedures by which the public may participate
in the firnal decisiorn; and '

12.2.32.0.F Mame and telephone numoer of a2 Derson
£o contact for additional informaztion.

12.2.4 Fublic Acdess to Information. ~

12.2.4.a BAny records, repcris, cor information and any
permit, permit applicetions, and related documentation within the
chief's possession shall be avalleble to the public for inspection
and copying; provided, however, that upon a satisfactory showing to
t*he chief that such records, reports, permit documentation, or
informztion, or any part hereof would, 1f made public, divulge
methods or processes or aciivities entitled to preotecticon as trade
secrets, the chief shall consider, treat, and protect such records
as coniidential. ’

12.2.4.b It shall ke the responsibility of the perscn
claiming any information as confidential under the provisions of
Section 12.2.4 of these zegalatie=ms rules to clearly mark each vags
centairing such information with the word "CONFIDENTIAL" and to
submit an aZfidavit setting forih the reascns that said person
believes. . that such information is entitled to protection.

12.2.4.c Anvy document submitted to the chief which
contains information for which claim of confidential information is,
made shall be submitted in a sesaled envelope marked "CONFIDENTIAL™
and address to the chief. The document shall be submitted in two
(2) separste paris. The first part.shall contain all informaticn
which is not. deemed by the person preparing the revort as
confidential and shall include appropriate cross-references to the
second part which contains data, words, phrasss, paragrapghs, or
pages and approvriate affidavits containing or relsting to
infermation which is claimed tc be confidential.

12.2.4.4 Ho information shall be protected as
confidential informetion by the chief unless it is submitted in
accordance with - the provisions of _Section 12.2.4.c of. these
regelsatisns rules and noe information whic is submitted in

Z0




accordance with the provisions of Section 12.2.4.c of tThese
regulations shall ke =zfforded protecticon &s confidential
information unless the chief finds that such »proiecticn LIs
necessary to protect trazde secrets. The person who submits .
information. claimed to be confidential shall receive written nctic
form the chief as t¢ whether the information has been zccepted as
confidentizl cr not. '

12.2.4.e A1l information which meets the tests cof
Seciion 12.2.4.d of these regulations shall ke marked with the term
"ARCCEPTZD" and shall be protected as confidential information. IZI
sald person fails to satisfactorily demonstrate to the chieZ that
such information in the form presented to him meets the criteria cf .
Secticn 12.2.4.e of these regulesiesns rules, the chief shall mark
the informaificn "REJECTZD" and promptly return such information to
the person submitting such information.

12.2.4.f Neothing contained herein shall be construed so
28 to restrict the release of relevant confidential infeormetion
during situations declared to be emergencies by the chief or his
designree. - '

12.2.4.¢ MNothing in Section i2.2.4 cf these regulzations
may be construed as limiting the disclosure cof information by the
division to any officer, emplovee, or atthorized representative of
the State or federal govermnment concerned with effecting the
purposes of Secticn 12.2.4 of these =zegulesiems rules.

12.2.4.h Persons interested in obtaining information
pursuant to Section 12.2.£4 of these reguedetions rules should subnit
a reguest in acceordance with Title 46,
Serles 8 (46 C.3.2. 8).

Water ZResources Board,

12.2.4.1 Claims of conficdentislity for fthe name and
address of any permit appliicani or permittee will be denied.

12.2.5 - Public Participation in Permit Process.
i2.2.5.a Scope. Public hotice shall be given that the
following actions have occurred: o : -
12.2.5.a.A 2 drafit permit has been prepared; or.
12.2.5.2.B A nhearing has been scheduled.

12.2.5.b Timing.




12.2.5.b.A Pukblic notice ¢f the preparzticn
a draft permit required under Section 12.2.5 of thase =zegsletic
rules shall allow at lezst forty-five (43) dayvs for public commen

12.2.%.b.B Punlic notice of a2 public hearing
shall ke given at ast thirty (30) days before the hearing.

12.2.5.¢ Methods. Public notice of activities described
in ction 12.2.5 of’these peguratiens rules shall be given »ny the
Follow ng methods

12.2.5.c.5 By mal

the following persons:

ing 2 copy of the notice fTo

{a) The applicant?

{b) Arny federal or state agency which the chief knows ha
issued or is regquired to issue a RCRA, UIC, PSD, NPDES or 434
pernit for the facility or activity including, but not limited to,
the U.S. Environmental prcotection Agency and the U.S. wmy Corps of

Engineers;

e ’aw with

(¢! Zach State agency having auvthority under Stat
such facility;

responsikility to the construction or operation cof

o

{d) Any unit of local government having jirlsdlctlop ocver the
area where The facility is proposed to be located;

(e) OLher approprizte federzl or State agencies including,
but not limited to, the U.S. Fish and Wildlife S&rvice, the 1I.S.
Ferest Service, the West Virginia Department of Culture and
Histery, the West Virginia Department of Eeazalth, other governmental
authiorities including any affected states, and the Advisory Council
on Historic  Preservation (Suite 430, 1522 X  Street, N.W.,
Washington, D.C. 2000%37; and ‘ :

(f) Persons on the maliing list dévelcped by:

A

(1) ncluding those whe reguest in writing to be on the

(11) Scliciting persons for "area . Lists" from
participants in past permit proceedings in that arsa.

(iid) Notifying the public of the opportunity to be
put on the malling list through periodic publication in the public
press and in approprilate publications of the Stzte. The chief may
update the mailing 1list by rnq“est*ng written indication of
continued interest form those listed. The chief may delete from
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the lis%t the name ocf any vnerson who fails tec respond to such a
reguest.

(g) By publishing the public notice, in the form of a Class
I legal advertisement in =z gualified daily or weekly newsparer of
general circulation and broadcasting the public nctice over local
radio stations in the area in which the facillty is or 1s proposed
to be located. &R qualified daily or weekly newspaper ig, for the
purpose of Section 12.2.5 of these xegudasiens—rules, any newsvaper
which meets the provisions of W. Va. Code, § 39-3-1(b).

(h) By any other method reasonably calculated to give =zctual
notice of tThe action in cuestion Lo the person potentially affected
by it, including press releases or anv other ;ovhm of mediuvm to
elicit puklic participation.

(i), Any person otherwise entitled to receive rotice under
Section 12.2.5 of these =egulatiens rules may walve the right to
receive.nctice for any classes and caltegorles of permits.

12.2.5.d Personal Notification by Facility Owner cor
Operator to Individual Residents.

12.2.5.4.A Tollowing the submittal of a Part B
application which is deemed complete by the chief, and befcre the-
public rotﬁce of the Dvepara ion of a cdraft permit as recuired
under Secticn 12.2.5.a of these =egolatiens rules, the facility
owner or operator shall serve noifice upcon the residence of all
persons residing within one-guarter mile of the boundaries of the
specific hazardeous waste maragement facility.

12.2.5.d.3 ~ Service of such notice as herein
provided shall be made by delivering a copy to the residence of
ezch person upon whom service must be made or by mailing it by
registered mail to the last known address of each person or Ty such
other reascnable means as the chief and the owner c¢r operaicr agree
will provide an efféctive and practical method of notification.

lLz2.2.5.4d.C . Following completicn ¢f service of
notice as set forth herein, and no later than the date of public
notice required in Section 12.2.5.a2 of these reguiatiens rules, the
owner or operator shall certify in writing to the chief that
service has bheen completed, describe the method of service, and
provide a copy of the written notice employed to the chief.

12.2.5.d.D The personal notice regquired herein
shall he a written notice contalning at 2 minimum:

(a} The name and address of the permit applicant;
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{b} The nzme, location, and type of hazardous waste
management facility for which the application has been submitted;

VA s*atemeﬂt advising the recipients cof the notice that a
e application for permit has been submitted; and

{c
complet

(dy R statemsnt =advising the notlce recipients hat an
opportunity for opublic comment upon the application and draft
permit wilT be made available to them upon ceocmpletion of division
review of_the application and thai such notice will be published as
a legal advertisement in a local newspaper and broadcast over the
radic. )

12.2.5.e Contents.
12.2.5. ¢ A © All public notices "~ issued under

Section 12.2.5 of these =xegutefiens riules shall contain tae
following informaition: :

(2} Name and address of the office processing the permit
action for: which notice 1s belng given;

‘Y  Name and address c¢f the permittee or permit applicant

arnd, 1f different, of the facility or activity regulated by the
permit; : :

(¢ A brief cescription of the business conductea at the
facility described in the permit epplication or the dralt permit;

(d) The.name, address, and telephone numder of a person ILrom’
whom interested versons may obtain further information including
copies of the draft permit or .fact sheet, and the application; and

(e} A brief description of the comment procedures required by
Secticns 12.2.6 and 12.2.7 of these refslezies=s rules and the tinme
and placé of.2d¥ hearing that wili.be held, including z statement
cf procedures 'to reguest a hearing unless already scheduleg, and
other prucedures by which the public mav participate in the final
permit decision. - - o o

12.2.5.e.
notice described. in Se
the puhlic notice oi
informnation:

B In zaddition to the generzl public
tion 12.2.5.e.A of LThese wega—ssiems rules,
a =nearing shazll ceontain the following

L}

+h

{a) Referénce to the date of previous public notices relating
to the permit;




(b} Date, time and place of the hearing;

{c) & brief description of the nature and purpose of the
hearing, including the applicable rules and orocedures; and
(d) Nama and address of the nearast district office wnere the
file will be availlable for inspection.

i~

12.2.% Tublic Comment and Recuest for Publiic Hearings.
During the public comment period provided that any interested
person may submit written comments on the draft permit and may
recuest a public hearing if no heaflpd has al;eady been scbeduleu.
B regueszt for a public hearing shall be 11 writing and shall state
the nature of the issues proposed to be raised in the hearing. ALl
comments shal: be considered in making the final decision and shall
be answered_as provided in Sections 12.2.8 and 12.2.2 cf thess
regt—atis=s rules. -

12.2.7 Public Hearings.

i2.2.7.a2a The chief shall held a puklic hearing whenever
he finds, on the basis of recquests, a significant degres of public
interest in a draft permit(s). The chief may alsc hold a public
hearing at his discretion whenever, for instance, such hearing may
clarify one or more issues invdlved in the permit decision.

i2.2.7.b The  chief 5hall hcid a public hearing upon

receiving “written notice of opposition tc a draft permit and a
request for public hearing within forty-five {45] days of the
public notice. Whnenever possibile fThe chief shall schedule a

hearing under 3Section 12.2.7 of these =reguketiens rules at a
location convenient to the nearest such vroposed facility. Public
notice of the hearing shall be given as specified In Sectiorn 12.2.5
of these =egudaticsns rules.

12.2.8 Recpening of the Public Comment Pericd.

.2.8.a If ahy data, information, or arguments
submitied during the public comment period appear Tc raise

substantial hew guestions concerning a permif, the chief may take
one or more of the following acilons:

l12.2.8.a.A Prepare a new draft
aDproprla;ely modified, under Section 12.2 of these =egy
rules. '

O
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12.2.8.a.B repare a revised fact sheet under
Section 12.2 of. these ;bgulati =S rules and reopen the comment
pericd. :

S

1z.2.8.a.C Recpen or extend Lhe comment periocd

under Section 12.2 of these regualefiors rules To glve interssted

versons an opportunity to comment on the infeormation or arguments
ucmitited. .- ' L ) :

12.2.8.p Commenis filed during the reopened comment
vericd shall be limited to the substantizl new guestions that
caused its reopening. Tne public notice under Section 12.Z

these reguzatsers rules shall define the scope Of the reopening.

iz2.2.9 Response to Comments.
12.2.9.a AL The Time that any final permit is iszsued,
the chief shall SSLe a response to comments. This response shall
be in writing and shall:

12.2.%.,a.A2 Specify which provisions, 1f anv, of
the draft permit hazve been changed in the final permit =znd the
reasons Icr change; and )

12.2.2.2.B Briefly descrikbe and respond to 211
signii lcant cmmpen;s on the draft permLL raised durlng the public

12.2.9.b The response Lo comments shall he delivered to
any person who commented or any person who requests the same.

12.3 The provisions of 40 CFR § 270.12 are excepted from
incecrporation by reference. Avallability of information provided
under these rules 1s contrclled by the provisions of W. Va. Code,
SRO-BE—=% § 22-18-12. and secihion 12.2.4 of these regulctiewms ru.ss.

12.4 The voprovisions of 40 C.F.R. § 27C.24 are excepted from
incorporation by reference. Consult the #egeiatisms rules of the
Alr Pel—weionCeontre— Cemmission Quality Board regarding emissicns
from process wvents.

12.5 The provisicn of 40 C.F.R. §§ 270.80(b) and 270.64 are
excepted -from incorporation by refersnce. Consult the =egslstie=ns
rules of the 0ffiZe of Water Resources and the Wut —Resourses
Environmental Quality Board regarding the recuireme nts. Ior

underground injecticon wells.

$ 47-35-13. DEED AND LEASE DISCLOSURE; NOTICE IN DEED TO PROPERTY.
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12.1 The owner of the »property on which a hazardous waste
management facility 1s located nust record, in accordance with
State law, a notation on the deed or leazse Lo the faciliity proverty
-— or on some other instrument that is normally examined during
title search -- thet will in percetulty notlify any potential
purchaser of the property that

13.1.1 ~ The land has been used to manage hazarcdous wasties;

13.1.2 Tts use 1s restricted under £0 CFR § 264.117(c).

13.2 Upeon &ctual- transfer of property which contains hza
wastes that have been siored, ftreazted, or disposed of, the p:
owner shall notify the chief in writing of sucnh transrfer.

13.3 Other Reguirements. Nothing contained in Lhis Secticn 13 of
these weggiatiens rules shall relieve any person from complving

with the requirements on deed ard lease disclosures sel forth in W.

Va. Code, $20-5%~20 §° 22:18-21.

§ 47-35-14. STANDARDS FOR THE MANAGEMENT OF USED OIL.
4,1 The provisicns c¢f 40 CFR part 272 are hereby sadopted and
incorporated by reference. Notwithstanding the eiiective date of
thi s_rule, the effective date of the prowvisions of this Section £
shall ke July 1, 18325, - - - .-

1
T

§ 47-35-15., MISCELLANEQUS PROVISIONS.

1 The provisions set forth in Appendix 1 are 1pﬂo*p Ted as 4
T of These =egv-—asftieons rules.
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APPENDIX 1

§ 1 The provisions contained irn this Appendix apply to existing
surfaﬂe.ﬁmpoundments which met the demonstration requiremenis set
orth below by Januery 1, 1283.

{2} Notwithstanding the provisions of 40 CFR § 264.113
‘n), the owner or operator .0f a surface impoundment used for
dispcsal of hazardeus waste ceasing the recelpt ol hazardous waste
prior tc November 8§, 1888 need not close such surface impoundment
within one hundred and eighty (180) days affer receiving the final
volume of hazardous waste Dbut may contirue tc zreceive waste,
provided that the owner or operator satisfy the chief that the
following reguirements are or wiil be met:

(1) The owner or operateor of .such surface impoundment
will complete closuxe activities ir accerdance with the zpproved
closure plan and within cne hundred and eighty (180) days after
receiving the final volume of waste at the surface impoundment.
The chief may approve a longer pvericd 1f the owner or operator
complies with all apn”'cabﬁem,?equﬁ*emeqts for _ requestiing a
modification <©f  the permit and demorstra;es that the c<¢losure
activities will, of néceéssity, fake longer than one hundred and
eighty (180} days to complete;

(2) The owner or ovperator has a hazardous waste
nanagement perm : with an approved closure plan for such facility
regquiring COﬂu ance with all applicable provisions of these
regulations as though it were an operating hazarcdous waste surface
impoundment; : o

{3) The cowner or operator institutes approved operating
rocedures designed to minimize the head crezted by any liquid in
he surface impoundment; and elther, :

s

{Z}  The owner and operator makes a demonstration whi is
zpproved by the chief under § 2(b) (8) (D); or

(5) The surface impoundment contains a2 lirer which 1is
either ; : :

(&) A svnthetic liner for which there is no
evidence o0f leakags '

(B} L liner c¢f compacted materlal at lez ree
(3) feet thick witk a perneabllltv cf no more than 1 X 10-7
centimeters per second;: or- -




(C) If the owner-or operator demonstrates to the
chief and <the chisf _finds £for the surface. lmpoundment that
alternative design and operzting practices, together with location
characteristics, will prevent the migration of any hazardous
constituents into. the groundwater or surface water beyond the point
of compliance at least as effectively as such liners.

€ 2 Ir additicn fto the design and cperating recuirements set forth
in £0 CFR € Z6£,221, the following design and operation
requirements shzll be appiicable fto existing surface Impoundments
which made the demonstration referenced above.

Specific Design and Operating Requirements for Surface
Impoundments. )
(2) In the event of 2 conflict or inconsistency
petween the provisions of 40 CFR § 264.221 anc this secticon, the
provigions ©f this secticn control to the extent of any conflict or
inconsistency. i

n

-

(o) Lesign Reguiremenits. | (1) _ A surface
impoundment must ke designed _and constructed to . provided.
maintenance of sufficient Zfreeboard, and to prevent overtopring
resulting from wave of wind action; normal and abnormal cperation;
malfunctions of level controllers, alarms, and other equipment;
precipitation; human error; or any combination thereof. The
freeboard shall not be less than sixty centimeters (60 cm) (2
feet) or an amount of freeboazrd cother than sixty centimeters (860
cm) based on cocumentation cceptable fTo the chief that the
specified amount of freeboard will prevent overtopping.

(2} A surface _impoundment must be designed and
constructed so that any flow of waste into the impoundment can be
immediately shut off in the event of overtopping or liner Zfailure.

(3} A surface impoundment must be designed and
constructed Lo prevent discharge intc or on the land, and tec 3tate
waters (except discharges authorized by an NPDES vermit during the

life pf the impoundment) by use of a liner systemr and leachate
detection, collection and removal system which complies with 40 CFR
§ 26£.221. _

(4) Dikes must be designed and constructed with
sufficient structural integrity to prevent massive falilure without
dependence on any liner system included in the surface ilmpoundment
design,




(3) A leachate. detection, collection, and removel
system must be designed and constructed so that llqu id will flow
freely Zrom the ¢ollection system To prevent Lhe creation of
pressure head within collection system in excess of that necessary

Pag

to .cause the liguid teo flow freely.

(&) Existing Zfacilities are exempt £from the
regquirements outlined in §§ Z(b) (3} and (b) (5} of this Appendix,
ang 40 C—R 88 264d4.221 (a}, 264 (dy, 2¢4.227(d) {2}, provided that

221
the provisicns of §2(b) (7) of this Appendix are complied with.

}"h .

{(7) The owners or .operater, 1in order fTo qualify for
the exemption in $§2(k) (§), mus:t demonstrate that statistically
significanrt increases of hazardous constituents do_not occur in the
groundwater or surface water during I1ts zactive life and the pest
closure veriod, except as provided in § 1{a) of this Appendix.

(&) If statistically significant increases cof
hazerdous constituents are detected in the groundwater Lkeneath the
Tacility (including the regulated unit) the cwner ox operator must
comoly with the corrective acticn outlined in 40 CFR § 2564.100 (4if
groundwater contamination has been determined).

(9) If the owner or operatcr determines that the
corrective action plan keing implemented under 40 CFR § 264.100 is
insufficient for causing cessation of hazardous waste constituents
nmigraticn, then the unit must be closed. Aowever, if 1t is
determined that the corrective action will adeguately arrest and

remove the contamination, the owner mey choose cone of the four (4)
options wnich will become rart of the conditions o the permit:

(A) Retrofit the unit with liners in accordance with
40 CFER & 264.221{a);
12) Stop tThe leak;
() Continue the ODe**“ior of the unit, while

concurrently developing and implementing an alternate treatment,
storage or dlspogalwmeghod, fcr a period of five (5) years st which
time the unit must be closed; or

(D) Continue the operation of the unit provided a
demcnstration can be made and epproved dy the chief that nc advsrse
impact to human health or the envircnment will result from the
continued coperation of The unift during the active life and closure
and post-closure period, provided that the Zacilityv continues to
comply with an approved corrective acticn program. Such
demcastration must include and discuss the following:

)




vi) TPotential adverse effects on groundwater
guality, considering:

{A) The physical and chemical characteristics of
the waste in tThe regulated unit, including its potential for
migration;

(B) The hydrogeologlcal characteristics of the
facility end surrcunding land;

(C) The guantity of groundwatsr and tThe direction
of groundwater flow;
(D) The proximity and wiihdrawal rates of
groundwater ussrs;

(E) The current and future uses of the groundwater
in the area;

(F)  The existing quality of groundwatar, including
other sources of contamination and their cumulative impaci on the
groundwater guality; - ’ N

{Z) The potential for health riskxs caused by human
exposure to hazardous constituents:

=y The potentizl damage o wildlife, crops,

vegetation, and physical structures caused by exposure Lo waste

constituaents; and

(%) The persistence and permanence of the
potential adverse effects; and

(i1} Potentilal adverse effects on hydraulically-
connected surface water guality, considering:

(&) The wvolume and physical and chemiczl
characteristics of the waste in the regulated unit;

(B) The hydrogeclogical characteristics < the
facility and surrounding land;

(C} The guantity and quality of groundwalisr and
the direction of groundwater flow; ;

{D} The patierns of rainzzll in the region:

(£}  "The proximity ¢f the regulated unit to
surface wzters;




() The current and future uses cf suriace
waters in the area and any water gquality standards estabplished for
those surface waters; '

(G The existing quality of suriface water,
including cther sources o:f contamination and the cumulative impact
on surface water guality;

{H) The potential Zor health risks caused Ly
human exposure toa waste constituents;

y The potential damage to wildlife, crops,’
vegetallcon, and physical structures caused by exXposure tc waste
constituents; and

(J} The persistence and permanence cf the
potential sdverse effects. . '

{1ii} In mEkxin any determination under
section 81 (a) concerning the use ¢f groundwater in the area arcund
the facility, the chief will c¢onsider any “identification of
underground sources of drinking water and exempted aquifers made
under Title 44, Water Resources Board, Series 2 (46 C.S.R. 2)

(c} Operating Xeguirements. (1) A sur:izce ilmpoundment must
be operated and maintained fTo prevent any overtopping resulting
from wind znd wave actiocn; overfilling; normal and azbnormal
overation; malfunctions of level controllers, alarms, or octher
equipment; precipitation; human error; or any combinaticon thereof.

(2} _ A surface impoundment must be ovperated itc maintain at
least_the amcunt cf freeboard svecified by tThe chief in the permit.

(3) A leachate detection, collection, and remowval svystem
installed to comply with 40 CFR § 264.221 (a) must be operzted so
that leachate ZIflows Zfreely Irom ithe collection system and is
renoved as 1t accumulzates cor with sufficient freguency to prevent
backwater within the collection systemn.

(4) Zarthen dikes nmust be kept free of:

{A) Perennial woody plants with root systems which could
affect the structural integritv of the dike; and

=y Butrrowing mammals which could remove earthen materials.
upon which the structural integrityv of the dike is dependent or
creztes leaks through burrows in the dike.

(5) Run-on must be diverted away Irom a surface impoundment.

5




KEN HECHLER WILLIAM H. HARRINGTON
Secretary of Stata Chief of Slafl
MARY P, RATLIFF JUBY COOPER
Deputy Secrotary of Slate g Director, Administratve Law
A. RENEE COE STATE OF WEST VIRGINIA DONALD R. WILKES
Deputy Secretary of State Director, Comorations
SECRETARY OF STATE ¥
CATH‘:TFHNE !fHEFiOTTE Building 1, Sulte 157-K (Plus all the volunizer
Exacutive Assistant 1800 Kanawha Blvd., East halp wa can gsY)
Telaphens: {304) 558-6000 Charleston, WV 25305-0770 FAX; (304) 558-C800

Carparations: {304} 558-8000
March 29, 1995

GS Atwal

DEP-Water Resources/Waste Management
1356 Hansford St.

Charleston, WV 25301

HB 2134 authorizing, Title 47, Series 35, Hazardous Waste Management Regulations , passed
the Legislature on March 10, 1995, It is was signed by the Governor on March 24, 1995,

You have sixty (60) days after the Govemor signs HB 2134, tc final file the legislative rule with
the Secretary of State’s office. To final file your legislative rule, fill in the blanks on the enclosed form
#6, the "Final Filing" form and file the form with our office with a promulgation history of the rule.
Authorization for your legisiative rule is cited in HB 2134 section 64-3-1(p). The agency may set the
effective date of the legislative rule up to ninety (90) days from the date the legislative rule is final filed
with the Secretary of State’s office. Please have an authorized signature on the bottont line.

*HFEIMPORTANT: YOUR AGENCY MUST SUBMIT A CLEAN COPY OF THE
LEGISLATIVE RULE ON DISK, WITH ALL UNDERLINING. STRIKE-THROUGHS
AND HEADERS/FOOTERS TAKEN OUT, TO OUR OFFICE WHEN FINAL FILING
THE RULE. THE DISK MUST BE ON A WORD PERFECT (5.1 OR 5.2 VERSION) OR
WORD PERFECT COMPATIBLE COMPUTER SYSTEM 3 12" DOUBLE DENSITY
DISK. STATE ON THE DISK THE FORMAT THE RULE IS IN AND THE TITLE IT
IS FILED UNDER. THIS WILL ENABLE US TO ENTER YOUR RULES ON THE
LEGISLATIVE DATA BASE. REMEMBER THE TEXT OF THE COMPUTER FILED
RULE MUST BE IDENTICAL - WORD FOR WORD, COMMA FOR COMMA, WITH
ALL UNDERLINING, STRIKE-THROUGHS AND HEADERS/FOQTERS TAKEN OUT,
AS THE HARD COPY AUTHORIZED BY THE LEGISLATURE.

After the final rule is entered into the legislative data base, the rule will be sent to the agency
for review and proofing. Following confirmation or corrections, as the case may be, the Secretary of
State shall submit to the agency a final version cf the rule for their records.

If you have any questions or need any assistance, please do not hesitate to call our office.

Thank You
Administrative Law Division




KEN HECHLER
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MARY P. RATLIFF
Deputy Sacretary of State

STEPHEN N. REED
Deputy Secretary of Stale
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: PENNEY BARKER

STATE OF WEST VIRGINIA OFFICE OF w%%p;e"ylﬁ?fp;ﬁ?woraﬁons

CATHERINE FREROTTE " SEQRETARY OF STATE
Executive Assistant SECRETARY OF STATE ‘ ‘MSE (Plus ail the volunteer
Telephone: (304) 558-6000 1%"8'?('”9 1, Suite 157-K help we can gat)
Corporations: (304} 558-8000 anawha Blvd., East caldy o
FAX: (304) 5550900 ~ Charleston, WV 25305-0770 T

AUG 201990

TO: GS Atwal I ;mm' 1F1:":J’ﬁ
sl

AGENCY: DEP- Waiter Res.-Waste Mgnt.

FROM: JUDY COQPER, DIRECTOR, ADMINISTRATIVE LAW DIVISION

DATE: august 28, 1995

THE ATTACHED RULE FILED BY YOUR AGENCY HAS BEEN ENTERED INTO CUR
COMPUTER SYSTEM. PLEASE REVIEW, PROOF AND RETURN IT WITH ANY
CORRECTIONS. IF THERE ARE NO CORRECTIONS, PLEASE SIGN THIS MEMO
AND RETURN IT TO THIS OFFICE. YOU WILL BE SENT A FINAL VERSION OF
THE RULE FOR YOUR RECORDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN
(10) WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF
YoU HAVE ANY QUESTIONS.

SERIES: 35 TITLE: 47 DEP~ Water Res.-Waste Mgnt.

* THE ATTACHED RULE HAS BEEN REVIEWED AND IS CORRECT.

SIGNED:

TITLE OF PERSON SIGNING:

DATE:

(2222 22 2SR SRR AR R AR R RS R EEEEEEE Y]

* THE ATTACHED RULE HAS BEEN REVIEWED AND NEEDS CORRECTING. THE
CORRECTIONS HAVE BEEN MARKED.
Table 1 Permit Application Fee Schedule missin Document attached.

SIGNED: 7 b4
:t,, Zm a3

TITLE OF PERSON SIGNING: Chief

DATE :

NOTE: IF YOU ARE NOT THE PERSON WHO HANDLES THIS RULE, PLEASE
FORWARD TO THE CORRECT PERSON.




