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47 CSR35
Hazardous Waste Management Regulations
Consulktation with the Environmental Protection Advisory Council

West Virginia Code Section §22-1-3-(c) requires, in part, the Director of the Division of
Environmental Protection to consult with the Environmental Protection Advisory Council prior to
proposing any new rule. This rule was filed prior to the appointment of the Environmental Protection
Advisory Council, therefore, no consultation with the Environmental Protection Advisory Committee

has been possible.




47 CSR35
Hazardous Waste Management Regulations

Determination of Stringency

W. Va. Code Section §22-1-3 in conjunction with W. Va. Code Section §22-1-3a requires,
in part, the Director of the Division of Environmental Protection, to determine if a new or amended
environmental provision should be the same in substance as a counterpart federal regulation, If the
new rule should be the same in substance, as the counterpart federal regulation, then the Director
shall incorporate by reference, to the greatest extent possible, the federal counterpart rule. If the
Director determines the rule should not be the same in substance as the federal counterpart rule, then
the Director shall file a statement setting forth the difference between the proposed rule and the
counterpart federal regulation. W. Va. Code Section §22-1-3a requires the Director to conduct the
"stringency” determination and provide specific reasons for deviation of the proposed state rule from
the federal counterpart regulation.

This rule incorporates by reference and is equivalent to the federal counterpart regulation with
the exception of Section 7.3.3.a. This exception gives the Chief of the Division of Environmental
Protection's Office of Waste Management flexibility in determining groundwater sampling frequencies
for hazardous waste treatment, storage or disposal facilities in the event that groundwater
contamination has been found to be increasing. This flexibility can be interpreted to be both more
stringent and less stringent than the federal counterpart.
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TITLE 47
LEGISLATIVE RULES

BUREAU OF ENVIRONMENT

BEVISION OF MNATURALT RESCURCSES—
DIVISION OF ENVIRONMENTAL PROTECTION

SERIES 35
HAZARDOUS WASTE MANAGEMENT REGULATICONS RULE

§ 47-35-1., SCOPE AND AUTHORITY.

1.1 qc.ope and Purdbbose: -- -The purpose of ithese—segutatiens this
rule is te provide for the regulation of the generation, treatmant,
storage, and dispesal of hazardous waste to .the extent necessary

for the protection of the public health and safety and the
environment.

1.2 Authority. -- Z=es regitasiens This rule is promulgated
pursuant to the West Vizginia Hazardous Waste Management Act, W.
Va. Code, $26~5B—% § 22-18-1, et sed. ]

1.3 Filing Date.

1.4 Effective Date. )

1.5 Repesl Zmendment of Forier Rule - This rule =epesis e
reprsees amends the Harardous Waste Management Regulatlonb, 47 C3R
35, in effect ex pricr to the date this rule hecomes effective.
1.8 Inccrporation by Reference. -- Whenever either Ifederal
statutes or regulauiono or state statutes or =egudatiers rules are

incorporated by reference into this rule, the reference 1s to that
statuts _or regulaticn in . eZfect on July 1, 18583 1884, unless
otherwise noted in the text of this rule.

1.6.1 In applyin the federal reguirements
incorporated by reference throughout this rule, the following
exceptions cor substituticns apvly, unless the context clearly

reguires ctherwiss:




1.6.1.a "Office of Waste Management, West Virginia
Divisicn of Environnental Protection” shall be substituted for
"Envirconmental Frotecticon Agency.”

1.2.1.0 "Chief of the 0fiice of Wasie Menzgement, West
Virginia Division of. Envirocnmental Proftection" shall be substitutsd
for "Administrator,” "Regicnal Administrator," and "Director.”

1:6.1.2 Whenever the regulations require vuplication in
the "Federal Register" ccompliance shall be_  accomplished by
publication in the "West Virginia Register,”" a pari of the "State
Reglster" creaied pursuant.to the provisions of W. Va. Ccde, & Z8A-
2-2. ' - -

1.86.1.d Whenever in the faderal regulation refersnce is
made Lo the Resource Conservation and Recovery Zct of 1876 § 3010,
as amended (42 U.S.C. § 6930), the reference should bhe to Zection
& of this zegelesie= rule. : B

1.7 Whenever & reference 1s cited in a provision incorporated by
reference wnilch cross reference was nct incorporated by refersnce,
the provisicns of the zpplicable state law and regulasiens rules,
if any, control to. the extent of .any conilict or inconsistency.
For example, cross reference to 40 CFR part 264 subpart O --
Incineratcrs, which was not incorporated by reference, would need
to be referenced tc the zpplicable West Virginilie Alr Reiution
Eereel Quality Board rule on incineration cof hazardous waste, 45
CSR 25,

1.2 TIn the event a provision cf the Code of Federal Regulations
incorporated by reference herein includes & secticon which 1is
inconsistent with the West Virginia Code, the West Virginia Code.
controls to the extent federal law does not preempt the state law,
In =<he event a provision of the Code of Federal Regulatiocns
incorperated by reference herein is beyond the sceope of authority
granted the Divisicn of Enviroamental Frotection pursuant o
statute, or is in excess of the statutory authority, such provision
shall ke and remain effective only to the extent auvthorized by the
West Virginiaz Code.

1.2 The previsions of this rule are o be zpplied prospectively.
All orders, determinations, demonstirations, rules, permitis,
certificates, licenses,  “waivers, bonds, authorizations and
privileges which have been issued, macde, granted, approved or
allowed to_become effective by the Chief, and which are in effect
on the date this =z=egslefien rule becomes effective, shall ceontinue
in effect according to their terms unless nmodified, susvended or
revoked in accordance with the law,




§ 47-35-2., HAZARDQUS WASTE MANAGEMENT SYSTEM: GENERAL.

2.1 The provisions of 40 CFR part 260 are hereby adopted and
incorporated by ref erence with the modif l“athDS, exceptions and
additions set forinh in this section,

2.2.1 "The definitions of ferms used 1n this regrzstien

rule shall have the meaning ascribed to them in 40 CFR parts 280,
81, 262, 263, 284, 265, 266, 267, 268, 270 and 27% with the
exceptions, modifications and additions set forth in this section.

2.1.1.=a "Major facility" means a disposal or treatment
facility which disposes or ftreats an amount of hazardous waste
exceeding or equal to one thousand (1000} tons during a calendar
year, and any storage facillty having a storage cavacity for one

thousand (1,000} tons of hazardous waste or more.
2.1.1.b "Full regulation” means those regulasiens rules
applicanle to gesnerators of grester than one thousand (1000) N

kilograms of non-acutely hazardeus waste in z calendar month.

2.2 The provisions of 40 CFrR & 280.2 are ex*epted from T
incorporation by reference. ZAvailability of informaticn provided
under tThese rules is controlled by the provisicns of W. Va. Code,
Sagd~5=—24+ § 22-18-12. ' '

2.3 The provisions of. . 40 CFR § _260.21(3) are excepted ZIrom
incorporation by reference.

~

Z.4 Petitions for Waste Exclusions.

4.1 Persons desiring to exclude as waste at a particular -
generzting facility from the lists set forth in 40 CFR part 29l may
petition the_ chief for such an exclusion. The petition shall
inciuvde:

z.4.1.a E copy of the petition submitted to the
Administrator of the Environmental Proteciicn Agency ersuang to 40
CZR § 280.22, including 211 demonstration information:

Zz.4.1.b A copy of the Administrator's zpproval granting
the exclusion pursuani o 40 CEFR § 260.20(4); and




2.4.1.c Any other additional information which may be
required for the chief to_ evaluate the petition.

2.4.2 Within one hundred and tweniy (120) days of <the
filing of the.petiticon the chief shall decide whether to approve or
o _deny the petition and so advise the petitioner. Where =

-

decisivth to deny a weiition is made, the chief shall notifiy the
petitioner of such action in writing, setting forth the reasons
ctherefor. -

4.3 The chief shail not deny a petition to exclude =a
waste a2t a particular facility that has keen approved by the
Bdministratcr unless. scientifically supvportable resasons for such
denial are advanced which had not been presented to the
Aldninistratory

[Ny

8 47-35-3. IDENTIFICATION AND LISTING OF HAZARDOUS WASTE.

3.1 . The_ provisions of 40 CFR part 261 are hereby adopted and
incecrporated by refersnce with the modifications, exceptions and
additions set forth in this sectioeon.

3.5.1 In order Zor a mixture of a waste anc cne 0Or more
nazardous wastes ildentifisd in 40 CFR &8 261.2(a) (2) (iv)y (»), (B),
or {(C) to be exempt from the definition of hazardous waste, the
CwWner or-operator must comply with the following:

3.1.1.a Provide a certificetion in writing To the chief
That groundwater monitoring complving with either 40 CFR wvart 263,
subpart T or which is approved by the chief, is or will be in place
at the wastewater freatment facility identified in 40 CFR §&§
26l .3ta) (2 (ivy{dy, (B), or (C). A time schedule Zfor the
installation of such groundwater monitoring must ke included. This
regquirement does not apply to wastewater treatment units or
conteainers. T e T . :

3.1.1.n Before claiming an exempiion, the owner ozr
oreratcr of each wastewater treatment facility receiving mixtures
of wastes under 40 CFR §§ Z61.3{a) (2) (iv) (&), (B}, or (C) shall
notlfy the chief of the receipt of such wastes on a form prescribed
by the chief.: . - -

3.1i.1l.c Annually submit to the chief a 1list of
hazardous wastes that are expected to be present in the mixture to
be exempted. -

=




3.2 The provisions of 40 CrR § 261.5 are excepted from
incerporation by reference and in lieu thereof the language of this
Section 2.2 is inserted. BAll references to 40 CFR § 261.5 and
subparagraphs thereof, shall be deemed references to Section 3.2
and the subparagraphs herein, as appropriate. The provisions of
this Section 3.2 are the exclusive reguirements for small quantity
generators and condiftionally exempt small guantity generators
notwithstanding any provision of the Code of Federal Regulaticns or
these regulabiens rules to the ceoentrary.

2.2.17 . Special Requirements for Hazardous Waste Generated
by Small Quantity Generators and Conditicnally Exempt Small
Quantity Generators.

3.2.1.a. Small Quantity Generators.
3.2.1.a.2A A Small Quantity Generaltor is a generator
of hazardous waszte that generates more than 100 kilograms but less

than 1000 kilograms of hazardous waste per month.

3.2.1.2.8 Hazardous Waste Determination. A person
wic generates wastes must determine if that waste i1s hazardous by:

{a) BApplyving knowledge of the waste In light of the materials
or processes used and knowledge of the characteristic and listed
hazzardcus wastes contained in 40 CEFR part 251.

(k) Testing the waste according to methods set forth in 40
CFR part Z6Ll. T

(c¢) Veoluntarily declaring the wastes as hazardous and subject
to regulation. ; : '

3.2.1.a.C The Small Quantity CGenerator must notify
the chief of hazardous waste generation activities in accordance
with the provisions of.Section 4 of thls =eguts=fem rule. 2 small
quantity gensrator may not treaif, store or dispose of, transport oz
affer for transportation hazardcous wasie without having received zn
EPA Identification number.

3.2.1.a2.D The Small Quantity Generator may
accumulate hazardous waste on site for 180 davs unless the distance
that waste must be shipped £for . proper treatment, storsge or
disposal is more than 200 miles in which case the generator may
accumilate nazardous waste on site for 270 days provided that the
guantity of waste accumulated on site does not exceed 6,000
kilograms. : - R




(a) If, due to unforsseen, tamporary 274 uncoatrollable
circumstances nazardous waste must remairn on site for longer than
180 or 270 davs, an extension of up to 20 days mav be granted by
the chief. h

3.2.1.a.8 Containers. The Small Quantity Generat
must store hazardeous waste in containers or tanks that must me
the following recuirements.

o
=

{2} Containers mnust ke in goocd condition as defined D»dy
Depvariment of Transpcrtatlicn Regulations..

by  Containers mnust be kept closed except when adding or
removing waste. i B

(¢} Containers must be handled in a way which will not cause
them to rupture or lieak,

(d) The owner or operator of & Small Quantity Cenerator
facility must inspect hazardous waste container storage areas
weekly Zor leaks and/or deteriorafion and wust remea;a:e these
conditions, upocon detection.

(e} Inccmpatible wastes (such as oxidizers and petrcieun
bzsed degreasers) must not be placed in the same container. {Other
examples of potentizlly incompatible wastes can be found at 40 CFR
part 265, Appendix V).

(f) Storage contalners for 1ncompatible wastes must be
separated by means of a dike, berm, wall or other device.

3.2.1. Tanks. Small Quantity Generators who store
hazardous waste in ta ks must comply with 40 CFR § 265.201.

3.2.1.2.6°If a 8&mall Quantity Generator closes
(permanently removes from service) a container or tank storage area
40 CFR.§ 265.114 must be followed to insure that no contamination
exists or remains at the storage location.

3.2.1.2.¥ Labaling. Containers and Tanks stcring

hazardous waste must comply with the folliowing 1labeling
regulrenents: -

(a) On containers, the date uvon which =ach veriod of

accunulation began must Dbe c¢learly marked and visible for
inspection on each conitainer,

N




(bl Fach container and tank must »e clearlyv labeled or marked
with the words "Hzzardous Naste" while in use on site.

3.2.1.a.1 Manifest. Smell Quantity Generators that
transport or offer for transporiation, hazardous waste for off site
treatment, stcrage or disposal must prepare a manifest on the
currently approved. EPR form according to the .instructions that
accompany that form unless the waste is reclaimed under a
centractuzl agreement where:

(a) The tyvpe of waste and Ifreguency oI shipments are
specified in the zazgreement; .

(b} The wvehicle used to transpori the waste to the recycling
facility and to deliver regenerated material back to the generator
is owned and operated by the reclaimer of the waste; and

(c) The _generator mnaintains a copy of the. reclamation
agreement on site for a period of at least three (3) vears.

3.2.1.a.J Record Keepling. The Small Quantit
Generator must comply with the following record keeping
requirements:

(a) A copy of each proverly completed manifest must be xept
onn site for a= least three (3} vears from the date that the waste
was accepted by the initial transpcrter

(k) Any tesi results, waste analyses or other record ci a
nmethod used to mzke a hazardous waste ceterminaticon must be kept on
site for at least three (3) years from the date that the waste was
sent to on site or off site treatment, storage or disposal.

{c} The three (3} year record retention time is automatically
extended during the course of any unresolved enforcement zction
regarding regulated activity or zs regquested by the chief.

(d) If a copy of the manifest with the handwritten signatures
of the owner or cperzior cf the designated facility has not been
received by the generator within 80 days of the date the waste was
accepted by the initial transvorter, the generztor must submit =
legibie cooy o©f the manifest with some indiceation that the
generator has not received confirmation of delivery to the chief.

(&) The chief, as he deems necessary, may regulire genersiLors
To furrnish zadditicnail reporis concerning the aquanitities and
disvosition of hazardous wastes. o




2.2.1.a.K Preparedness and prevention. Facllities
must be maintained and overated to minimize the possibility <of a
fire, explosion or any unplanned sudden or non-sudden release of
hazardous wastes c¢r nazardous waste constituents to air, soil oz
surface water wnich could threaten human health or the environment.

{2} Reguired Zauipment --All facilities must be equippsd with
the following unless noae &I the hsszerdews hazards posed by ths
wastes handled at the facility couid reguire a particular kind of
egquipment spacifiec below:

(iy  An internal communications or alarm system capable
of providing immadiate emergency instruction {(veice or signal) to
facility personnel. ; C

(i1} A device such a5 a telephone {(immediately availzable
at the scene of operations) or a nand-neld two-way radio, capable
of summoning emergency assistance from logal police departments,
fire depa®iments or State or local emergency resgonse teams.

(idii) Portable fire extinguishers, fire control
equipment (inciuding special extinguishing egquipment}, spill
control equipment and decontamination equipment

(iv) Water =at adequate volumes and vpressure To supply
water nose streams, -or Tfoam producing eqguipment or automatic
sprinklers or water spray systems.

(by R11l facility communicaticns or alarm systems, fire
protection equipment, spill control eguipment, and decontamination
equipment where required must be tested and maintained as necessary
to assure _its proper operation in time of emergency.

(¢! TWhenever hazardous waeste i1s being nhandled all personnel
involved in the operation must have immediate access to an internal
alarm or emergency comminication device, either directly or through
visual or voice coritaci with another unless such a device 1s not
regquired by Section 3.2.1.a2.%X.(a) of these reguale=fems rules. II
there is just one employee on the premises while the facility is
operating, that emplovee must have immediate access to a device
referenced by Section 3.2.1.a.%.(a) of these megutstiers rules.

(d) The owner or cperator must maintaln alisle space to allcw
the unckbstructed movement of personnel, fire vro tect lon eguipment,
spill control equipmeni and deconfamination eguigpment to any area
of facility operaticn in an emergency unless aisle space 1s not
needed for azny c¢f these purposes.




{(e) The owner or cperator must attempt to maxe the following
arrangements, as appropriate, for the type of waste handled at the
facility "and the potential need for these services of these
crganizations. : :

(1) Arrangsmenis to familiarize  police, fire
departments, and emergency rasponse teams with the iayout of the
facility, properties of Hazardous waste.handled at the faciiity and
assoclated hazards, places when facility persoznel would normally
e working, entrances to roads inside the facility and possible
evacuation routes.

(11) Arrangements designating primary emergency authority
to 2 specific policy and a specific fire department where more than
one police or fire department might respond and arrangements with
any others to provide support to the prinmary emergency authority.

(211) . RAgreements with State emergency response teams,
emergency response contracicrs and ecuipment suppliers.

(iv) Arrangements tco familiarize local hespitals with the
preperties of harzardous waste handled at the fzcility and the types
of injuries or lllnesses which could result from fires, explesicns
or releases at The facility.

{f) Where State cr local zuthorities decline tc enter into
such agreements, the owner or cperator must document the refusal in
the operating record.

(g) AL all times there must bhe at lezst one employee either

on the premises or on call (i.e., available to re: vond tTo an

emergency by reaching the facility in a short peried of time) with
the responsibility for coordinating all emergency response measures
scecified in these regul atlona. This employee is the emergency
coordinator. - )
} The fellowing information must be posted next te the
ne: - =

(1) The name and telephone number of the emergency
cocrdinator.- - o '

(11i) The location of fire extinguishers and’ sp 11l control
equipment and, 1f present, the fire alaym.

(1ii The telephone number of ths fire department
unless the fzcllity has a direct alzarm.

0




(1) The generator must ensure ©That all employees are
thorougnly famiiiar with proper waste handlin and emergency
vrocedures relevant to thelr responsibkbilities during normal
facility operations and emergencies.

{3) The emergency coordinator or his designee must respond to
any emergencies that arise and initiate the proper response o the
emergancy.

(k) In the event of a fire, explosion cor other release that
could threaten human health outside the faciiity or when the
generator has knowledge that a spill has reached surface water, Tne
generator must notify the National Response Center at 1-800-4z4-
3802. The repor: musi contain the fellowing information:

The name, 2ddress and EPA identification number cf.

(i1) The date, time and type cof incident.

iidi) Tvoe and quantity oI hazardous waste involved
in the incident. = . _. o

(iv) Extent of injuries, if anv.

(v) Estimated gquantity and dispositicn of recovered
naterials, 1if any.

3.2.1.,a.L If & Small Quantity GCeneratcr treats
(other than elementary neutralization or other excluded methods),
stecres for longer than the <tTime  £rames set. forth in Section
3.2.1.a.€ D or disposes of hazardous waste on-site, tThe genesrator
becomes subject to the permitting requirements of 40 CEFR part 265,
part 270 and zll other applicable parts.

3.2.1.b Conditicnally Exempt Small Quantity Generators.

3.2.1.0.8A A Corditicnelly Z=xempt Small Quantity
Generator is a generazor of hazzardous waste tThat produces no more
thar 100 kilograms of_ waste per month and that meets the
reguirements stipulated Helow.
{a) I1f the generator generates a teotal of cne (1) kilogram cor
more of acute hazardous waste identified in 40 CFR part 261 in a
calendar month, tThe waste shall ke stbjecti tTe full regulation.
2.2.1.5.B The Conditionrnally Exempt Small Quantity
Generatcr must make a proper hazardous waste determination as

=3
(e




specified in Section 3.2.1.a.3 cof these reguietiens rules. When
determining the amount of hazardous waste generated, a generator
need only inciude those wastes that are generated on site nrior to

reclamationy and are not excluded under 40 CFR part 2o_. —aRd—aie
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3.2.1.b.C The Conditionally Exempt Small Quantity
Gererator must notifyv the chief of ifs hazardous waste generaticn .
activity. Neo generator shall treat, store or dispose o, transport
or offe: for *V“ﬁsoortation haza:dous waste without having receivead.

3.2.1.0.D &2 Conditicnelly Exempi 3Small Queantity
Generator may accumuizie up to 1000 kilograms of hazardous waste on
site before becoming subject to the reguirements of Secticons
3.2.1.2.D and 3.2.l.2.H of these xegaleatiems rules.

{ay A tetal of 100 kilograms of any residue or contaminated
goll, waste or. other debris resulting from the clean-up of z spill
into or on any land cr water of any acute hazardous wastes llisted
in 40 CFR part 261 may be accumilated before becoming sublect to
full regulation. - - T 7 . :

3.2.1.b.2 Record Keeping. The generazior must

establish and maintain on site a written record specifying the

grantity and types hazardous wastes disposed of, the dates the

wastes were transported off site and the final disposition of the

wastes. The preferred methocd for this requirement is via the
manifest. . :

3.2.1.5.F The generator must sither treat or dispose

h rdous waste in an on site facllity or ensure delivery Lo an

Q 2Zar
off site treatment, storage or disposal facility which:

Ity Fh

(a) Is vermitted, or under interim status, to treat, store or
dispose of hzzerdous waste by a state or the federal government or
both;

() Is vermitited, licensed or regisitered by a s&te st
other than West Virginiz fto manage waste generated by conditiona
exempt small quantity facilities;

at
l s

(o} Benefliciallv uses or re-uses or legitimately recycles or
reclaims the waste; or, -

() Treats the waste prior to beneficial use or re-use of
legitimate recycling or reclamation.




3.2.1. b G Hazardous waste subject to the reduced
reguirements ¢ Section. 3.2.1.H may be mixed with non-hazardsous
waste . .znd remzin suoje ¢t To the reduced rsgquirements even though
the resultant mixture exceeds the quantity limitations in Section
3.2.1.b.2 of these =egulsssors rules unless the mixture meets anv
of the charazteristics of hazafdous waste identified in 40 CFR part

261 with the following modifications:

(a)l If any person mixes a waste with a hazardous waste that
exceeas a2 "gquantity exclusion level of Section 3.2.1.%.D of these
=2 =z rules, the mixture is subject to full regulations,

(k) If 2 conditftionally exempt small guantity Jgenerztor's
wastes are mixed with used ¢il, the mixture is subject to 40 CFR
part 26&, subpart E 1f it is designated tc be burred Zor energy
recovery. Ary material produced from such a mixture by processing,
blending or other treatment is also so regulated i1f it is destined
o be burned. for snergy recovery.

3.2.1.0.H If 2 Conditionally Exempt Small Quantity
Cenarator does not meet z2ll of the regulrements set forih herein,

the exemption does not avply and the generator will be subject to
full reguliation. '

§ 47-35-4. NOTIFICATICN OF HAZARDQOUS WASTE ACTIVITY REGULATIONS.

4.1 Applicakility. Any person thaltl engages in a hazardous waste

activity in the sState of West Virginiz shall notify the chief of ..

thnese activities, unless such activities are exemnpted from the
requirements cof these =egntsfiers rulies. -

4.1.1 Any person as described in Secticn 4.1 of these
seguiatiens rules that has notified the ZPA or is subject to the
reguirements to notify EPA as specified in Volume 45, Number 39 of

the Federal Register, dated Februarv 28, 1%80, vages 12746 through
12754, 1is subject tc the provision of Secticn 4 of these

regu—atEiens rules.

4,1.2 . The purpose of Section 4 of these zegslstiens rules
is to provide a means for the State of West Virginia to utilize the
information provided by all who complied with the notification
reqduirements of EPR as described in Section 4£.1.1 of these
reghitesierns rules or all who initiazted hazardous waste activities
subseqLent tc the requirements of EPA as referenced above in
Section 4.2.1 ¢f these fe“&%&“%GPE rules s=adE Lo notify the chief
of their hazardcus waste activities.




4,2 Iot Fficaticn.  Any perscn thet notified EPA of nazardous waste
activities as referenced gbove in Section 4.1 of these =zegalaticns
rules shall provide a copv of that notification Tec the chiel.
4.2.1 Any person involved in hazardous waste activities
that did not comply wlth the notlf;caulon reguirements of EPA, as
referénced Ebove in Secticn 4.1 ﬂ_ne regutatiers rules, but is

subject <o those requirements sha_l netify the chief in writing of
fZkeixr his hazardous waste activities within thirty (30) days oi the
effective date of these regalebises rules. Notification may Dbe
accomplished by the use of EPA Form 8700-12 or the provision of the
same information in any other menner selacted by the nctifier.

4.2.2 Any person exempted from the federal notification
reguirements but subject to West Virginia notification reguirements
as specified in 40 CFR §§8 251.6(b) and 261.5 shall notify the chief
in writing of sheir his hazardous waste activities wilthin ninety
(90} days of the effécitive date of these zeguletiens rules or the
date of initiatien of such activities, whichever 1s later.
Notification mayv be accomplished by use of EPA Form 8700-1Z or the
orovision of the same information in any other manner selected by
the notifier.

4.,2.3 - Qne .notification form @ is regquired <for each
generator.
4.2.4 A notificetion form 1s regquired :or eacn storage,

treatment, disposal, or other facility. However, 1f one facllity
site includas more than one storage, :rea;men;, or disposal
activity, only one noiification form for the entire facility site
is regulred.

4,2.5 Generators that tore, Treat, or dispose of
hazardous waste on-site shall ile & notification form for
generation activities as well as stcrage, treatment, and dispcsal
activities, unless such activities are exempted from the
recuirements of these regulatiors rules.

3
-
L

4.2.8 New generators and those initiating activities
subseqguent to the EPA notification pericd referenced in Section
4,1.1 of thHese =xegulatiens rules  shall comply with the EPA
identificaticn number reguiremenis and shall provide a copy of
their eapplication for an =ZBPRA identificaticn number to the
Administrator. - ' .
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§ 47-35-5. STANDARDS APPLICABLE TO GENERATORS OF HAZARDQOUS WASTE.

5.1 The vprovisions of <0 CrR part 282 z2re hereby adopied and
incorporated by reference with the modifications, exceptions and
additicons contained in this section.

5.2 The provisions of 40 CFR § 262.10(e) shall be excepted Ifrom
incorporation. - :

S.2. A person whe ganerates a hazzardcocus waste as defined
by 40 CFR part 261 1is subject to the compliance requirements and
penalties prescribed in W. Va. Code, $20-BE-% $§522-18-1 et seg. if
he dees not comply with the regquirements of this xeguretser rule.

3.2.2 A1l references to 40 CZFR § 262.10(e} shall be deemed ..

references to. Section 5.2 . and the subparagraphs herein, as
approoriate.

5.3 The mrowvisions of 40 C¥R part 262, subpart E -- Exports of
Farardous Waste are exceptsd from incorporation by reference and in
addition tec the requirements contained therein, any person sublject
to the provisions of subpart £ shall file with the chief coples of
2ll documentation, manifesis, exception reports, annual reports or
records, inter alia, submitted to EPA, the administrator or the
reglional administrator as reguired by and within the Timeframes set
forth in subpart E. ST .

5.4 The provisions of 40 CFR part 282, subpart F —-- Imports of .
Hazardous Waste are excepted from ilncorporation by reference and in
addition to the requlrements contained therein, any person subject
to the provisiéns ©f subpart F shall file with the chief copiles of
all documentation, manifests, exception reports, annual reports or
records, inter aZia, submitted to EPA;, the administratcr or the
ragional administrator as required by and within the timeframes set
forth in subpart F. B

§ 47-35-6., STANDARDS APPLICABLE TO TRANSPORTERS QF HAZARDOUS
WASTE.

6.1 The provisions of 40 CFR part 263 are hereby adepted and
incerpcrated by reference insofazr as said regulations relate to the
transpcrtation of hazardous waste by alr and water.

6.2 Note -— The use of railroads for the transvortaticn of
hezardcus waste 1s regulated by the West Virginia Public Servic
Commissicn rules, "Rules and Regulations CGoverning The

Transportation of Eazardous Waste by Rail", 150 CSR 11. The use of
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the state highwavs for the transportation of hazardous waste 1is
regulated under the West Virginia Division of Highways,
"Transpcrtation of Eazardous Wastes Upcn the Roads aﬂd Eighwaysa",
157 CSR 7. ’

§ 47-35-7. STANDARDS FOR OWNERS AND CPERATQORS OF HAZARDCUS
WASTE TREATMENT, STORAGE, AND DISPOSAL FACILITIES.

7.1 The standards in Secticn 7 of these ragulations zpply to
owners and operators of a2ll faciiities which tveat store, oOr
disgpose of hazardous waste except as otherwise provided by law. In
addition to the standards in Secticn 7 of these = gj_h;iu“s rules,
the =zegelatior zules of the Rir Pellutien—Contrel —Comm=ssion
Quality Board, 45 CSR 23, apply to manacement facilities which may
emit hazardons waste or the constituents thereof to the atmosphere
including incineration facllities except as otherwise provided by
law. For purposes af Section 7 of these zegu—essens rules, the
following persons are considered to be incinerating hazardous
wzste: -

7.1.1 Owners or operators of hazardous waste incinerators;
anc

7.1.2 Owners c¢r operators of beilers or industrizl
furnaces used to destroy wastes.. ..

7.2 The provisgions of 40 _ CFR part 264 are hereby acopted and
incorporated by referenc with the modifications, exceptions and
additions set forth in this section.

7.3 The provisions of 40 CER part 264, subpart T -- Xeleases Frcom
Solid Waste Manadgement Units are incorporzted by reierence with the
following modifications, exceptions and additions.

7.3.1 For purposes of 40 CEFR 8§ 2684.22, reference to the
"Reglional Administrator" sw=11 be to the "Heter——FPesources
"FEnvironmental QLall;y 3p0ard. The Weter Resetrses Environmental
Quality Board establishes ~ground-water protection standards

pursuant to the authority granted the Board in W. Va. Code, §26-53—
4 § 22-12-4. T

7.3.2 Tor purvcses of 40 CFR § 264.24 and subparagraphs
thereof, the Weter Peseurece Environmental Quallzj Scard rule on
Groundwater Protection Standards, 46 CSR # 1lZ and the subparagraphs
therein, shall applv as required purstant fo the authority granted
the Weser—Resewsee Invironmental Qualiiv Beard in W. Va. Code, S28-
Sk-£& § 22-12-4.

i3
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7.3.3. 7 The provisions or 40 C.F.R. § 264.85{g] are
incorpcrated by reference with the following modifications:

7.3.3.a _ The chief will specify in the Zacilitiy
permit the frecuencies for collecting samples recuired under 40

C.F.R. § 2€4.99(¢). This frequency shall not be less than once .

every five vears.

7.4 The provisions of 40 CFR part 264, subpart H. -=- Financizal
Eeguirements are adepted and incorporated by reference with the
following fodifications: ) X -

7.£.1 The provisions of 40 CFR §§ 264.149 and 28£.150 are
excepted from incorporation by reference. ' '

5 The prcvisions of 40 C.E.R. §§ 264.343, 28£.344, 264.34% and
4,347 relating to incinerators are excepted from incerperation oY
ference. S ' z }

Consult the regulations of the Ad=—Tellutien—Control——<emmission
Quality Board regarding smissions from incinerators.

7.
29
re

3.1 Consult  the Zir RPellsticr Ceonfret—Corp=ssion
Qualitv Board regulations, 45 CSR 25, Regulaticns to Prevent &
Contrcl Rir Pollution from Eazardous Waste Treatment, Storage, or
Disposal Facilities. ' -

-]

7.5 The provisions cof 40 CFR part 284, subparis AA and B3 are
excepted from incorpcoration by reference.

§ 47-35-8. INTERIM STATUS STANDARDS FOR OWNERS AND OPERATORS OF
HAZARDOUS WASTE TREATMENT, STORAGE, AND DISPOSAL
FACILITIES.

8.1 The provisions of 40 CFR part 263 are adcpted and incorporated
by reference with the modifications, exceptions and additions set
forth in this section.

§.2 The provisions of 40 CFR §§ 265.149 and 265.150 are excepted
from irncorporation by reference.

8.3 The provisions of 40 CER part 263, subpart J -- Tank Systens
are adopted and incorvorated by reference with tThe following
modification:




B.3.1 The provisioms of 40 CFR § 263.1%3(a) (4) is excepted
from ifcorporation by reference and in lieu therecf the following
language shall be inserted: i

"(4) Tor those existing tank systems for which the age cannot
pe documented, within eight vears of Rpril 1, 19288; but if the age
of the facility is greater than seven years, secondary contalinment
must be oprovided by the time the facility reaches 135 years of age,
or within two vears of April 1, 1988, whichever comes later; anc”

8.4 “he provisions of 40 C.T.R. § § 265.345, 265.347 and 265.352
relating tc incinerators are excepted Ifrom inceorporation Dby
raference. =~ Ccnsult the =eguletie=s rules of the Alr RPellazier
coirtsol—Cemmicsioh Quality Board regarding emissions Ifrom
incinerators. - ’ ‘

8.5  The provisions ¢f 40 CFR part 265, suppart -- Thexmal
Treatmenf_are incorporated by reference except for 40 CFR & Z65.383
which is excepted from incorperzticn by reference. Consult txe
weralations rules of the Rir Pelliutien—CeontrolCemmissiorn Quality
Board regarding emissions from thermal treatment units.

(g

8.6 Tne v»rovisions of 40 CFR part 265, subparts AA and BB are
excepted from incorporation by reference. Consult the zegulesiens
ruies of the Rir Pellstier—Copbtrsl—Cemmisssen Quality Board
regarding air emission standards for process vents and ailr
emissicns standards for egquipment leaks.

§ 47-35-9. STANDARDS FOR THE MANAGEMENT OF SPECIFIC HAZARDOQUS
WASTES AND SPECIFIC TYPES CF HAZARDQUS WASTE MANAGEMENT FACILITIES.

9,1 The provisions of 40 CFR part 26¢ are hereby adopted and
incorporated by reference.

& 47-35-10. INTERIM STANDARDS FOR OWNERS AND OPERATORS QOF NEW
HAZARDCOUS WASTE LAND DISPOSAL FACILITLIES.

10.1 The. provisions of 40 CFR part 287 zare hereby adopted and
incoroorated by reference with the modifications, exceptions and
additions set forth in this section.

10.2 The provisions of 40 CFR part.267, subpart G -- Underground
Injection are excepted to the extent the rules set forth therein
conflici or are inconsistent with the provisions cof West Virginia
Water Resocurces Board, Underground Injection Contreol 4& CSR S.
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§ 47-35-11. 1AND DISPOSAL RESTRICTIONS.

11.1 The provisions of 40 CFR part 268 are hereby adopted and
incorporated by reference.

§ 47-35-12Z. THE HAZARDQOUS WASTE PERMIT PROGRAM.

12.1 The provisions of 40 CFR part 270 zre hereby adopted anc
incorporated by reference with the modifications, exceptions and
additions set forth in this section.

12.2 Tor purposes of this section, the term "RCRA permit" means
"WesT Virginia Hazardous Waste Management Permit." The following
additional reguirements shall avpply to obtain a hazardous wasie
permit in West Virginia. All references in 40 C.F.R. Part 270 to
40 C.F.R. Part 124 shall be deemed to be references to the
applicable provisions cf Sections 12.2.2 through 12.2.3 of this
regutetier rule. To the extent of any inconsistency with 40 CFR
part 270, the specific provisions contained herein shall control.

= EE s e n = = o o~ mgmea g e o e e s = 2oL
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12.2.1 Application Fees.

12.2.2.a. Bny person who avplies for a permit for the
constructlon or operation of z hazardous waste management facility,
or both, shall submit as part of said application a2 money crder or
cashier's check pavable to "The Hazardous Waste Management Fund'" of
the State Treasury. Persons reguired to cbtain a permit-by-ru-e
pursuant to these regulaticns are not reguired to pay a permit

applization fee.

12.2.1.p. Such fee shall be determined by the schedule
set Torzh in Takle I of these reguletiers rules.

12.2.1.c. The chilef reserves his right to promulgzate
rules amd—regulotiers esiablishing a2 permit renewal fee at a later

ate. . - e

12.2.2 Draft Permits.

12.2.2.2 Once an application 1s complete, LThe chief

shall tentatively decide whether to prepare z drzft permit or to.

deny the applicatiecn.

12.2.2.b If the chief decides to prepare a draft vermit,
a draft permit shall be prepared that contains the following
informaticn: : ' '

=
a




12.2.2.b.A 211 conditions under 40 CER §§ 270.30
and 270.32;

12.2.2.L.B 211 compliance schedules under 40 CFR
& 270.33;

12.2.2.b.C 211 monitering requirements under 4C

CFR & 270,31; and

12.2.2.0.D Standards for treatment, storags, and
cisposal and other permit conditions under 40 CFR part Z70.

12.2.2.c 2 fact sheet prepvared in accordance with
Section 12.2.3 OFf these regxtatiens rules shall accompany the draft
permit.

12.2.3 "Fact Sheet.

12.2.3.a A fact sheet shall be prepared by the chief for
every draft permit for each hazardous waste management facility or
activity. The fact sheet shall briefliy szet forth the ovrincinal
facts and the. . significant £fzctuzl, legal, methodeological, and
volicy gquestions considered in preparing the draft permit. The
chief ghall send this fact sheet to the applicant and, upon
request, to any other person. L )

12,2.3.b The fact sheet shall include, when applicable:

12.2.3.b.A L brief description of the. tvpe of
facility or activity which 1s the subject of the draft permit;’

12.2.3.b.B . The tvpe and guantity of wastes,
fluids, or polliutants which are preoposed to bke_or are. being
treated, stored, disposed of, injected, emitted, or discharged. A
descripifion of the tvpe of .wastes, fluids, or pollutanis shall
include, »ut not limited teo, the characteristics of The waste
materials and tThe votential effects on puniic health and the
environment;

12.2.3.b.C L brief summary of the basis Ior the
draft permit conditions inciuding  references tTo appllcable
statutery or zsegulatery rule vprovislons;

12.2.3.b.0 ~ Reascong why any reguested variances
or alternatives tTo reguired.  standards do or do not appear
Jusitified;

1
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12.2.3.k.5 . A déstription of the procequres for
reaching a2 f£inzl decision on the draft permit including:

(a) The beginning and ending dates of the comment period and
the address where commenis will be receiwved;

(b} Procedures for requesting a:hearing and the nature of
that hearing; and

(c) Any other procedures by wiich the public may participate
in the finzl decision; and

12.2.3.b.F Name and telephomne number of a person
to contact for additiconal information. - o

12.2.4 Public RAccess o Information.

12.2.4.a Any records, reports, cr information and any
permit, permit applicaticns, and related documentation within the
chief's possessicn shall be avallable to the public Zor inspection
and copying; provided, however, that upon & satisfactery showing to
the chief that such records, reports, permit documentation, or
informatich, or any part herecf wculd, i1f made puklic, divulge
methods or processes or activities entitled o protection as trade
secrats, the chief shall consider, treat, and protect. such records
as confidentiai. 7 R o T ' —

12.2.4. It shall be .the responsibility of Che person
claiming any informationr as conifiidential under the provisions of
Section 12.2.4 of these zeguliatiems rules to clesarly mark each page
centairing such informaticn with the worg "CONFIDEWTIAL" and to
submit an affidavit setting forth the reascons that sailid person
believes that such information is entitled to protection.

12.2.4.2 AnY document submitted to the chief which

contains information for which cliaim of confidential information is

made shall be submitted in a sealed envelope marked "CONFIDENTIAL"
and address to the chief. The document shall be submitted in Two
(2} sevarsdate. parts. The first vart shall contain a2ll informzticon
which 1is not deemed by the person preparing the report as
confidential and shall include appropriate cross-references to the
second part which ceoatains data, words, phrases, paragraphs, cor
pages __and appropriazite affidavits containing or relating to
information which is claimed to be confidential.

12.2.4.d Nc information shall be vrotected as
ceniidential information by the chief unless it is submitted in
accordance with .the ovrovisions o¢f Sectlon 12.2.4.c of these

ooy

gotretiens rules and no 1nformation which is. submitted in
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accordance with tke provisicons of Secticn 12.2Z2.4.c of these
regulations shall, e affcrded ovreotecticn as confidential.
information wunless the chief £finds that such orotection 1is
necessary Te¢ prctect trade secrets. The person who submits
information claimed to be confidential shzll recelve written notice
Form the chief as to whether the information has been accepted as
confidential ar =not. h

12.2.4.e 211 information which meets the tests of
ection 12.2.4.d of these ragulaticns shall be marked with the term
"ACCEPTED" and shall ke protected . as .conZidential informaticn. If
said persomr fails to satisfactorily demonstrate to the chief that
such information in the form vresented to him meets the criteriaz of
Section 12.2.4.e of these zegudabtions rules, the chiel shall mark
the informaticn "REJECTED" and promptly return Sucn 1:_ormatlon to
the person submitting such information.

1¢ C4.f Nothing contained herein shall be construsd 30
as to restri the release of relevant coniidentizl in;crmation
during 51tLat ons declared Tc be eme*genpwea by the chief cr his
designee

12.2.4.g Nothing in Section 12.2.4 of these regulations
may be construed as limiting the disclosure cof informaticn by the
division to any officer, emplovee, or autherized representative of
the State or federal government concerned with eiffecting the
purpcses of Section 12.2.4 of these =ego—afiens rules.

12.2.4.h Person
pursuzant to Secitiion 1Z.2.4
a reguest in_accord ne
Series 8 (46 C.8.RK. 8).

interested in obtaining Information
I these xegoletiers rules shouid submit
with Title 46, Waiter Rescurces Bozard,

12.2.4.1i Claims of confidentislity for the name zand
address ¢cf any permit avplicant or permitiee will be .denied.
12.2.5 Publigc Participation in Permit Process.
12.2.5.8 Scope. Public notice shall be given that the
following actions have coccurred:
iZz.2.5.a.2 A draft permit has kbeen vrepared; or.
12.2.5.a.B & hearing has been scheduled.

12.2.5.b Timing.




12.2.53.0.2 Public notice of the preparsticn of
a draft permit reguired under Secticn 12.2.5 of these zesslations

rules snall allow at least Iorty-five (45) days for public comment.

5. ‘Public notice of 2 public hearing
ea

2.2,
at le =t thlr y (30) days before the hearing.

@
o

shall be gin

- a2

12.2.5.c Methods. 2Zublic notice of activities describad

in Section 12.2.5 of these regaisatiens rules shall be given by the
following methods:
12.2.5.c.A By malling z copy C©f the notice o

the fcollowing persons:
(a2} The applicznt;

(b) Any Zfederal or state agency which the chief knows has
issued ¢r 1is reguired to issue a RCRA, UIC, 28D, NFDES or 404
permit for the facility or activity including, but not limited to,
the U.S. Envirconmental protaction Rgency and the U.S. Ermy Corps of
Engineers; .
(c) ach Stas

to

E e agency having authority under State. law with
responsibilit c

the construction ¢r creration 0f such Lac;_ity:

{d} Anv unit _of loczal government having jurisdiction over the
area where The facility is vroposed to be located;

{e) Other apprecpriate federal or State agencies including,
but not limited . to, the U.S. Fl and Wildlife Service, the U.S.
Forest Servizce, the West Virglula Department oI Culfture and
History, the West Virgisfiia Department of Health, other governmental
autnorities including any affected states, and the Advisory Council
on Eistoric Preservation (Suite 430, 1522 K Street, N.W.,
Washingteon, D.C. 200035); and

{f) Persons on the mailing list developed by:
(1) Including those who reguest in writing to be on the
ilist.
(11) Sciiciting Dersons for "area . lLists"™ from
varticipants in past permit oroceedings in that area. -

(111} Notifving the public of the opportunity to be-
cut on the mailing list through periodic publication in the public
press and in appropriate publicaticons of the State. The chief may
update the mailing list .by reguesting written indication of
continved interest form those listed. The chief mav delete From
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the list the name of anyv person who £fails to respond to such a
reguest.

{g) By publishing the public notice, in the form cf & _Class
I legal advertisement in a gqgualified daily or weexly newspaper of
general circulation and broadcastirly the pukblic nctice over local
radio stations in the area in which the facility is or i1s propesed
to be located. I gqualified daily or weekly newspaper is, Zor the
purpose of Section 12.2.5 of these regutetiers—rules, any newspaper
which meets the provisions of W. Va. Code, € $9-3-1(k).

-

(h) By any other metqoa reascnably calculated to give actuzl
notice of the action in gquesticn to the person DoLenglally affected
by it, inc¢luding oress releases cor any other forum cf medium Lo
elicit public participation. .

(1} Any person otherwise entitled to receive nctice uncer
Section 12.2.5 of these =sgulatiens rules may waive the zight to
receive notice for any classes and categories of permits,

12.2.5.4 2ersonal Notification by Facllity Owner or
Cperator to Individual Resldents.

12.2.5.4.A Following the submittal cof 2z Part B
arwlication which is deemed complete by tThe chief, and before ths
public notice cf. the_preparation of a draff permit as reqguired
tnder Secticn 12.2.5.a of these =esguletiens rules, the facility
ownar or operator shall serve notice upcon the residence of all
persons residing within one-cuarter mile of the boundaries of the
specific hazardous waste management facility.

12.2.5.4.8 Service of such nctice as herein
provided shall be made by delivering a copy to the residence cf
each person upon whom service must be made or by mailing it by
registered mail to.the last known address oI each person or Dy such
other reascnable means as the chief and the owner or operator agrees
will orovide an effective and practical method of neotificaticn.

12.2.5.4.C Following completion of service of
notice as set_forth herein, and ne later than the date of publiic
notice. regquired in Secticn 12.2.5.a2 oI these =eguletsisons rules, the
owner or  operator shall certifv in writing to the chief that
service has been completed, describhe tThe methced of service, and
pwrovide a copy of the writiten notlice emploved Lo tThe chieZf,

12.2.5.4d.D The personal notice reguired herein
shall be a written notice containing at a minimum:

(2) The name and address ¢I the permit zappli

— .
-t
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(b} The name, location, and type of Thazardous wasts
managenment facility for which the application has been submitted;

(¢! A statement advising the recipients of the notice that a
complete application for permit has been submitted; and

(d) A statement advising the notice recipients that an
cpportunity for vublic comment upcn the application and draft
vermit will be made available to them upon completion of division
review of the application and that such notice will be publiished as
a legal advertisement in a local newspaper and broadcast cver the
racio. - )

12.2.5.e. Contents.
12.2.5.e A 211 public® notices issued under

Section 12.2.5"¢cf these =egelastiewms rulés sghall contain the
following infdrmation: .

{a! MName and address of the office progessing the permit
on f£2xr which notice is beilng given;

a

-
2CT

(b} MName and address ¢f the_permittee cr permit applicant
and, if different, of the facility or activity regulated by thse
permit;

(c) A brief description ©¢f the business conducted at the
facility descriped in the permit application cr the draft permit;

{d} . Trhe name, address, and telephone number of az person from
whom interested persons may cbtain further information Including
copies of the draft permit or Zaci sheet, and the application; and

{e) A brief description of the comment procedures required by
Sections 12.2.6 and 12.2.7 of these zegplafiens rules and the Time
and place of any hearing that will ke held, including a statement
oIl procedures Lo regquest a hearing unless already scheduled, and
other prccedures by which the public may varticipate in the final
permit decision. ' : '

12.2.5.2.E ~ In addition to the general pubklic
notice described in Secticn 12.Z2.5.e.2 of these wegulatiore rules,
the public notice of a earing shall contain the following
informaticon: ' ' : .

&

b

{a) Reference to the date of previous npublic notices relating
to the permit;




{b) TDate, time and place of the hearing;

‘c) R brief description o©f the nature and purpcse of the
hearing, including the applicable rules and procedures; and

(d) Wame and address of the nearest district office where the
file will be available for inspectiocon.

12.2.% Public¢c Comment and Reguest for Public EKearings.
During the public comment peridd provided that any interestec
person may submit written comments on the draft permit and meay
recuest a public hearing if no hearing has already been scheduled.
A reguest for a public hearing shall be in writing and shall state
the nature of the issues propgosed to be raised in the hearing. All
commenrnts shkall be considered in making the final decision and shall
be answered as provided in Sections 12.2.8 and 12.2.3 c¢I these

- 7 S § e T
redtabiens ruies..

12.2.7 Public Hearings.

12.2.7.a The chief shall hold a public hearing whenever

he finds, on the basis of requestis, a significant degree of public

interest in a draff permii(s). The chief may also hold a public

hearing at his discretion whenever, for instance, such hearing may
clarify one or more issues involved iIn the permit decision.

12.2.7.» The chief shall hold a public hearing upon
receiving written notice of opposition ftc a draft permit and =z
request for public hearing within forty-five (45) days of the
oublid rotice. Whenever wpossible the chief shall schedule =&
hearing under Section 12.2.7 of these =eguzatisms rules at 2
locaticn convenient to the nearest such proposed facility. Public
notice of the hearing shall be given as specified in Section 12.2.5
of these =egutsti=s=ms rules.

12.2.8 77 Reopening of the Public Comment Period.

l2.2.8.a If any data, informatiorn, or arguments
submitted during the ©vpublic comment period appear to raise
substantial new gquesticons concerning a permit, the chief may tzke
one or more of the following actions:

12.2.8.a.4 Prerare

a new draft permit,
appropriately modified, under Section 12.2 of these regulotiews

rules.




12.2.8.2.8 Frepare a revisad fact sheet under
Section 12.2 of these =eégulssiers rules zand récpen the comment
pericd. )

i2.2.8.a.C " Reopen or extend the comment period

under Section i2.2 of these reeguistiewns rules to glve interestec
persons an ovportunity to comment on_the informaticn or arguments
submitted. -

12.2.8.r Comments filed during the reopened comment
period _shall be limited to . the substantial new guestions that
caused 1ts regpening. The public noitice under Sectieon 1iz.2Z of
these =zeguletiens rules shall define the scope of the reopening.

12.2.9 Response to Comments.

12.2.%.a2 At the time that any final permit is issued,
the chief $hzll issue 2 response to comments. This response shall
be in writing and shall:

12.2.9.a.2 Speclfy which provisions, 1f any, of
the draft permit have been changed in the final permit and the
raascons for change; ana

12.2.9.a.B Briefly describe and respond to all
significant comments on the draft permit raised during the public
comment period or hearing.

12.2.9.b The response tc comments shall be delivered To
any person who commented or any person who reguests the same.

12.3 The provisicns of 40 CFrR § 270.12 are excepted Lfrom
incerpeoration by reference. Avalliability of information provided
under . these rules is controlled by the provisions of W. Va. Ccde,

[l

20—-55 § 22-18-12 and section 12.2.4 of these regalesiens rules..

12,4 The provisicns of 40 C.F.R. § 270.24 are excepted Irom
incorporaticon by reference. Consult the regslassdens rules of the
Alr Peliusdien Coentrel—Copmessiar (Quality Board regarding smissions
from prccess vents.

12.5 The provision of 40 C.F.R. &§ Z270.80(k) and 270.84 are
excepted Zrom incorporation by reference. Consult the reegs '
rules oI the Cffice of Water Rescurces and the Weter Reseureses

Environmental Qualifty Beard regarding the reguirements fLor

underground injection wells. ) -

§ 47-35-13. DEED AND LEASE DISCLOSURE; NOTICE IN DEED TC PROPERTY.
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13.17 The owner of. the vroperty on which a hazardous waste
management facility is located must record, in accordance with
State law, a notation. on the deed or lesase to the facility property
-— or on some oither instrument that is normelly examined during
title search -- that will in perpetuity noctify any potential
purchaser of the property that:

23.1.1  The land has been used to manage hazardous wastes;
and

18
P
I b

3.1.2 ITs use is restricted under 40 CFR § 264,117 (c).

1—

13.2 TUpen actual transfer of property which contains hazardous
wastes that have been stored, treated, or dispcsed. of, the previous
ocwner shall notify the chief in writing of such transfer.

13.3 Other Reguiremenis. Nothing contained in this Section 13 of
“hese =egulatie=s rules shall relieve any person from ceomplving
with the reguirements on deed and lease disclosures set Zorth in W

Va. Code, $28-3E-2& § 22-28-21. L

§ 47-35-14., STANDARDS TOR THE MANAGEMENT OF USED OIL.

14.1 The provisions of 40 CFR part 272 are hereby adopted and
incorpcorated by reference. Notwithstanding the effective date of
this rule, the effective date of the provisions of this Section 4
shall he July 1, 1225.

§ 47-38-15. MISCELLANEQUS PROVISIONS.

)

15.1 The provisions set forth in Appendix 1 are incorporated as
part of these »ege—atieors rules.
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APPENDIX 1

§ 1 The provisions contained in this Rppendix apply To existing
surface impoundments which met the aemoqstrablon requirements set.
forth below by January 1, 1993. L

{a) Notwithstanding the vrovisions o 40 CFR & Z264.113
(b}, the owner or operator o©f a surface impoundmeni used for
discosal of hazardous wasie ceasing the receipt of hazardcus waste
orior To November 8, 1288 need not close such surface lmpouncment

within one hundred and eighty (180} days after receiving the final
volume of hazardous waste but may continue to receive waste
provided that the owner or operator satisfy the chilel that the
following requirements are or will be._met:

{1} The owner or operatcr of.such surface lmpcoundment
will complete closure activities in accordance with the approved
closure. plan and within one hundred and eighty ({180) davs after
receiving the final volume o¢of waste at the surface Impouncment.
The chief mav apvrove a longer wpnerlicd 1If the owner or operator
complies with _all aovplicable reguirements . for reguesting a
modification of. the vermit and demonstrates that the closure.
activities,*i¢l, of necessityv, take longer than one hundred and

eighty (180) cdays- to complete;

(2 The owner ©or operator has a . hazardous waste
management_permit with an approved closure plan for such facility
reguiring compliance with all applicable provisions of <fhese
regulations as though it were an cperating hazardous waste suriace
impoundment;

(2] . The owner or operatcr lnstltutes approved operziing
procedures designed to mininize the head created by any liguid in
the surfacse impoundment; znd either,

(4]  The owner and operator nmzkes a2 emonstratlon which is
approved by the chief under § 2 (o) {9) (D); or’ :

(5} The surface impoundment contains a liner which is
elther : = y :

(A) A synthetic liner for which there 1s no
evidence of lezkzge; >

{(B) . A lirer of compacted material at least threes
{3) feet thick with a permeability of no more than 1 X 10-7
centimeters per s&cénd; or -




(C) If the owner or cperator demonstrates to the
chie?f and the chief finds for the surface impcundment that
alternative design and operating practices, together with locaticn
characteristics, will preventi the migration of any hazardous
constituents into the groundwater or surface water beyond the point
of compliance at least as effectively as such liners.

§ 2 In az2ddition to the design and operating reguirements set forth
in 40 CFR § 284,221, the following design and operation
requirements shall be applicable to existing surface impoundments
which made the demcnstraition referenced zbove.

Specific Design and Cperating Reguirements for Surface
Impoundments. )
(2) In the event of a coniflict. or inconsistency
petween the provisicns of 40 CFR § 264,221 and this section, the
provisions of this seciion contrcl to the extent of any conflict or
inconsistency.

(b) . Cesign . Requirements. (13 A  surface
impoundmant must be designed and constructed to provided
maintenance of sufficient freeboard, and to prevent overtcpping
resuliing from wave or wind action; normal and abncrmal operation;
malfunctions of level controllers, alarms, and other eguipment;
precipitatidn; human errcr; - or any c<ombination thereof. The
freeboard shall not be less than sixty centimeters {60 cm) (2
feet) or an amaurt of freeboazrd other than sixty centimeters (&0
cm) based on documentation acceptable to tThe chiei that the
specified amount of freeboard will prevent overtopping.

(2] A surface impourndment must De designed zand
constructed so that any flow of wasie into the impoundment can be
immediately shut off in the event cf overtopping or liner failure.

(3) A surfac impoundment must ©Te designed and
constructed to prevent discharge inteo cr on the land, and to State
waters (except discharges aunthorized by an NPDES permit during the
life cif the impoundment) by use of a liner system and lezchate
detecticon, collection and remcval system which complies with 40 CFR
§ 264.221.

{d) Dikes must be designed and consiructed with
sufficient structurel integrity to prevent massive fallure Without
dependence on any liner system incliuded in the surface impoundment
design.




() & leachate detection, collecticn, and remcval
system must be .designed and constructed sc that liguid will flow
freely from the coilection. system t¢ prevent the creation of
pressure head within colleciion system in excess of thalt necessary
to cause the liguid to flow IZreely.

(%) Existi;@ facilities &are " exempt Irom tThe
regulrements outlined in §§ 2(b) (3] and (b) (5} of this Appendix,
angd 40 CFR §§ 284.221(a), 26e.“21( Yy, 264,227 (d) {2}, provided that
the provisions of 8§2(b) (7) <f this Rppendix zre complied with.

(7) The owners or operator, in order te gualify for
the exemption in $§2(b) (46), must demcnstrate that statistically
significant increases of hazardous constituents do not eccur in the
groundwater or surface wabter during 1ts active life and the post
closure period, except as provided in § 1l(z) of this Appendix:,.

(8 If statistically significant increases cof
hzzardous ccnstituents are detected in the groundwater kenezitn the
faciiity {includinrng the regulzted unit) the owner or operator must
comply with the corrective action outlined in 40 CFR § 284,100 (if
groundwater ccntaminaticn has been determined). o

(9) If the owner cor operater determines that the
corrective action vlan being 'ﬁplEWEHted under £0 CFR § 264.100 1is
insufficient for causing cessation of hazardous waste constituents
migraticn, then the unrnit must bhe closed. Zowever, 1f 1t is
determined That the corrective acticn will adeguately arrest and
remove The contaminaticn, the cwner may chcose one ¢f The Ifour (4)
options which will become part of the conditicns of the permit:

Y] Reb?o it tThe unit with linsrs in accordance with
64,221 (a

.5
('}
Ly |
Y]
7]

(B) Stop the leak;

(C) Continue the operation of the unit, while
concurrently developing and implementing an alternate treatment,
storage or disposal method, Ior a period of five (3} years at which
time The unit must be closed; or

(D) Continue the opveration of the unit previded a
demonsitration can be made and approved by the chief that rno adverse
impact To human health or the environment will result from the
continued operaticon of the unit during the active life and closure
and post-clcsure pericd, provided that the facility continues to
comply with an approved c¢orrecitive action program. Such
demonstration must inciude and discuss the following:




(i) Potential adverse effects con groundwater
guality, cconsidering: _

(A) The phvsical and chemical characteristics ot
the waste 1in the regulated unit, including its potential fcr
migration:; _ -
(B) The hvdrogeclogical characteristics cf ths
facility and surrounding land;

(C}  Thne guantity of groundwater and the direction
of grcocundwater flow;

(D}  The preximity and withdrawail rates oI

groundwatez ussrs;
(E) The current and future uses ¢f the groundwater
(F} The existing quality of groundwater, including
other sources cof contaminztion and theilr cumulative impact on the
groundwater gquality;

}  The potential for health risks caused oy human
exposure Lo hazardcous constituents;

() The potential damage to wildlife, crcps,
vegetation, and vhysical structures caused by exposure to waste
constituents; and

(I) The persistence and permanence of the
potential adverse sffects; and

(idi) Potential adverse effects on hydraulically-
connected surface water qualitfy, considering: :

(R The wvolume and physical and chemical
characteristics of the waste in the regulated unit;

! The hydrogeological characteristics of the
facility and surrounding land;

(C) The guantity and guality of groundwater and
the directicn of groundwater flow; =~ -

(o) The patterns of ralnfzall in the region;

(E) The proximity of The regulated unit to
surface waters; '

=




[F)- The current anad future uses of surfac
waters in the area and any water quality standarcs estabiished fcr.
those surface waters;

(&) The existing guality of surface waiter,
including other sources of contaminaticon and the cumulative impzact
on surface water gquality;

(H) The petential Zfor health risks caused by
human exposure Lo waste constituents;

(I) The potential damage to wildlife, crops,
vegetatlicn, and physiczl structures caused by exposure ito waste
constituents; and

{J) The persistence and permanence of the
potential adverse effects. B ' i

(113 In meking any determinaticn under
secition §1(a) concerning the use of groundwater in the arez around
the facility, the chief will consider anyv identlificaticon of
tnderground scurces of drinking water and exempied agquifers made
under Title 46&, Water Rescurces Board, Series 8 (46 C.S.R. 2)

{c) COperating Reguirements. (1) A surface impoundment must
De coperated zand maintained to prevent any overtopping resuliting
from wind and wave _action; overfilling; normal and abnornmal
oparation; maifunciions of lewel contreollers, alarms, or other
equivment; precipitation; human error; or any combination therect.

(2) A surface impoundment must be .cperated to maintain at

least the amount of freeboard specified by the chief in the permit.

(3) A leachate cetecticon, collection, and removal system
installed to comoly with 40 CFR § 264,221 (a) must he operated so
that leachate £flows freely ZIffom the -collection =svstem and is
removed as 1t accumulaies or with sufficient frequency to ovrevent

backwater within the coilection system.

(4d) Earthen dixes musi be kept Zree of:

(A} Perennizal woody plants. with root systems whizh could
affect the structural integrity of the dike; and '

{B) 3Burrowing mammals which couid remcve earthen materiais
upon which the structural integrity 0f the dike is dependent or
creates leaks through burrows in the dike.

{(5)7 " RKuh-on must be diverted away from a surface impoundment.

5 o
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“keaonsidered

(2 w7 P83
West Vzrgzma Legislature

QFFIGE (7 WUST YIRMIREA
FERETAAY OF £T278 Legzslatzve Rule-Making Review Commzrtee
Room M-152, State Capitol
Charleston, West Virginia 25305
(304)340-3286

January 9, 1595
Senator Joe Manchin, HI, Co-Chair Debra A. Graham, Counsel
Delegate Brian A. Gallagher, Co-Chair Marie Nickerson, Admr. Assistant

NOTICE OF ACTION TAKEN BY LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

TO:

TO:

FROM:

Ken Hechler, Secretary of State, State Register

Mr. David C. Callaghan, Commissioner
Bureau of Environment

10 McJunkin Road

Nitro, WV 25143-2506

Legislative Rule-Making Review Committee

PROPOSED RULE: Hazardous Waste Management Regulations

The Legislative Rule-Making Review Committee recommends that the

Westi

1.

5.

Virginia Legislature:

Authorize the agency to promulgate the Legislative Rule
(a) as originally filed
(b) as modified by the agency _ X

Authorize the agency to promulgate part of the Leglslatlve
rule; a statement of reasons for such recommendation is
attached.

Authorize the agency to promulgate the Legislative rule
with certain amendments; amendments and a statement of
reasons for such recommendation is attached.

Authorize the agency to promulgate the Legislative rule
as modified with certain amendments; amendments and a
statement of reasons for such recommendation is attached.

Recommends that the rule be withdrawn; a statement of
reasons for such recommendation is attached.

Pursuant to Code 29A-3-11(c), this notice has been filed in the
State Register and with the agency proposing the rule.

ccC:

Roger T. Hall

Martha E. Barber

Dffice of Waste Management
1356 Hansford Street




West Virginia Legislature
Legislative Rule-Making Review Committée.” """ Sl

Room M-152, State Capitol
Charleston, West Virginia 25305
(304) 340-3236

Senator Joe Manchin, III, Co-Chair Debra A, Graham, Counsel
Delegate Brian A. Gallagher, Co-Chalr December 6, 1994 Marie Nickerson, Admr. Assistant

NOTICE OF ACTION TAKEN BY LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

TO: ¥en Hechler, Secretary of State, State Register

TO: Mr. David C. Callaghan, Commissioner
Bureau of Environment
10 McJunkin Road
Nitro, WV 25143-2506

FROM: Legislative Rule-Making Review Committee
PROPOSED RULE: Hazardous Waste Management Regulations

The Legislative Rule-Making Review Committee recommends that the West
Virginia Legislature:

1. Aunthorize the agency to promulgate the Legislative Rule
(a) as originally filed
(b) as modified by the agency X

2. Authorize the agency to promulgate part of the Legislative
rule; a statement of reasons for such recommendation is
attached.

3. Authorize the agency to promulgate the lLegislative rule
with certain amendments; amendments and a statement of
reasons for such recommendation is attached.

4. Authorize the agency to promulgate the Legislative rule
as modified with certain amendments; amendments and a
statement of reasons for such recommendatieon is attached.

5. Recommends that the rule be withdrawn; a statement of
reasons for such recommendation is attached.

Pursuant to Code 29A-3-11l(c), this notice has been filed in the State
Register and with the agency proposing the rule.

cc: Roger T. Hall -
Martha E. Barber o
Office of Waste Management
1356 Hansford Street
Charleston, WV 25301




