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BUREAU OF ENVIRONMENT
GASTON CAPERTON 10 McJunkin Road LAIDLEY EL! MCCOY, PH.D.
GOVERNOR Nitro, WV 25143-2506 COMMISSIONER

July 28, 1985

Ms. Judy Cooper ,

Director, Administrative Law Division
Secretary of State’s Office

Building 1, Suite 157K

Charleston, West Virginia 25305

RE: 47C8R35 - "Hazardous Waste Management Rules®
Dear Ms. Cooper:

This is to advise vou that I am giving approval for the
filing of the above-captioned agency-approved rule with the
Secretary of State’s Office and Legislative Rule-Making.

Your cooperation in this regard is very much appreciated.

If you have any questions or require additional information,
please feel free to contact Roger T. Hall at 759-0515.

ipfferely vours,
é ’.
Laidle 1i McCoy, Ph.D.
Comn 1ssloner
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STATEMENT OF CIRCUMSTANCES
PROPOSED LEGISLATIVE RULE CCONCERNING
THE HAZARDQUS WASTE MANAGEMENT REGULATIONS

AGENCY : Diwvision of Environmental Protection, Water
Rescurces and Sclid Waste Management

REGULATIONS: -Title 47, Series 35, "Hazardous Waste
. Management Regulations.”

AUTHCORITY: West Virginia Code Section 22-18-46.

ACTICON: Filing of a Proposed Legislative Rule.

The current rule c¢ontains areas of regulation that can be
clarified and made more accessible to the regulated community. In
addition, the modificaticns make the propesed rule more likely to
receive authorization from the United States Environmental
Protection Agency tc .alliow for the state to control the federal
program. It also eliminates a section that was previously adopted

because that section has been superseded by more current
regulations and one section that did not meet the stringency
requirements of the U.S. EPA.




Rule Title:
Type of Rule:
Agency

Address

-

F

APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Titls 47, Series 35, "Hazardous Waste Management Requlations?

XX Legislative Interpretive Procedural

Division of Envircnmental Protection. Water Ressurces and Selid Waste Management

Division of Environmental Protection/0ffice of Waste Management

1356 Hansford Streast

Charleston, WY 25301

1. Effect of Propesed Rule

ANNUAL FISCAL YEAR

INCREASE |DECREASE { CURRENT | NEXT THEREAFTER

COST

ESTIMATED TOTAL 3 $ $ 3 $

. 0 0 0 0 0

PERSONAL SERVICES

CURRENT EXPENSE

REPAIR &

ALTERNATIONS

EQUIPMENT

OTHER

2. Explanation of above estimates: These regulations implement federal
mandated changes to the State's hazardous waste management program. Ko new admipistrative
expenditeres are anticipated.

3. Objectives of these rules: The objective of this rule is to stay in
compliance with federal guidelines when implementing the State program. The consistency
achieved in these revisions assures the State of maintaining its awthaorization status
and, in turn, the continued receipt of federal funds *hat are vitally needsd to imnlement

the program.




Rule Title: Title 47, Sariass 25, "Hazardous Waste Management Requlations”

4, Explanation of Overall Econcmic Impact of Proposed Rule.
A. Economic Impact on State Government.
B. Economic Impact on Political Subdivisions; Specific

Industries; Specific groups of Citizens.

The rule adopts additional fadsral regulations required for the State to
maintain RCRA progrem authorization. In some instances, those entitites
directly affected by the rules (i.e., genarators, transperters) may require

capital expenditures to come into compliance with the new provisions.
c. Economic Impact on Citizens/Public at Large.

No impact.

Date:

Signature of Agency Head or Authorized Reprensentative
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DATE:

TO:

FROM:

July 31, 1995 o

LEGiSLATIVE RULE-MAKING REVIEW CCMMITTEE

H. Michael Dorsey, Assistant Chief
Division of Environmental Protection

LEGISLATIVE RULE TITLE: Title 47, Series 35 . .

1.

Authorizing statute(s) citation_ W.Va. Code §22-18-6

a,

Date filed in State Register with Notice of Hearing

June 23, 1885 | o

What other notice, including advertising, did you give
of the hearing?

Statewide News Release . _ _

Date of Hearing(s) July 24, 1995

Attach 1list of perscns who appeared at hearing,
comments received, amendments, reasons for amendments.

Attached X No comments received

Date you filed in State Register the agency approved
proposed Legislative Rule following public hearing:
{be exact)

July 31, 1985

Name and phone number(s) of agency perscn(s) to
contact for additional information:

H. Michael Dorsey, Assistant Chief

Compliance Monitoring and Enforcement Secticn

Office of Waste Management

1356 Hansford St. -
Charleston, WY 25301
(304) 558-2505




If the statute under which you promulgated the submitted
rules requires certain findings and determinations to be
made as a condition precedent to their promulgation:

a. Give the date upon which vou filed in the State
Register a notice of the time and place of a hearing
for the taking of evidence and a general description
of the issues to be decided.

N/A

b. Date of hearing:

c. On what date did you file in the State Register the
findings and determinations required together with the
reasons therefor?

d. Attach findings and determinations and reasons:

Attached




SUMMARY OF PROPOSED LEGISLATIVE RULE CCNCERNING
THE HAZARDGUS WASTE MANACGEMENT REGULATIONS

AGENCY: Divisiecn of Environmental Protecition, Water
Resources and Solid Waste Management

REGULATIONS: Title 47, Series 35, "Hazardous Wasts

. Management Regulations."
AUTHORITY:- West Virginia Code Section 22-18-6
ACTION: Filing of a Proposed Legislative Rule.
SUMMARY : In May of 1886, the West Virginia Division of

Natural Resocurces (DNR) received authorization from the United
States Environmental Protection Agency (EPA) to implement the base
program Subtitle ¢ of the Federal Resource Conservation and
Recovery Act (RCRA) cf. 1376, as amended. Subtitle C of RCRA
establishes the hazardous waste management program on a national
level. Inclusive of the program is the ability of each State to
opbtain the authority to implement the program in lisu of the EPA.

The proposed rule clarifies the current rule and satisfies
federal reguirements of consistency and eguivalent stringency to
allow authorization of the federal program to the state and ensure
that significant federal funds are allotted to the West Virginia
program each year., It also eliminates a section that was
previously adeopied because that section has been superseded by more
current regulations and one section that did not meet the
stringency regquirements of the U.3, EPA.




TITLE 47
LEGISLATIVE RULES BEFIOE OF WEST ViRgINIA

DIVISION OF ENVIRONMENTAL PROTECTION, WATER RE EHRY OF STAT,
AND SOLID WASTE MANAGEMENT

SERIES 35
HAZARDQUS WASTE MANAGEMENT RULE

§ 47-35-1. SCOPE AND AUTHORITY.

1.1 Scope and Purpose. -- The purpose of this rule is to provide
for _the regulation of the generation, treatmsnt, storage, and
disposal of hazardous waste to the extent necessary for the
protection of the public health and safeity and the envirconment.

1.2 Authority. -- This rule is promulgzted pursuant toc the West
Virginia Hazardous Waste Management Act, W. Va. Code, §
et sed. T

1.3 Fiiing Date.
1.4 Effective Date. . _

1.5 Amendment of Former Rule. -- This rule amends the Hazardous
Waste Management Regulations, 47 CSR 35, in effect pvrior to the
date this rule becomes eiffective,.

1.6 Incorporation by Reference. -- Whenever either federal
statutes or regulations or state statutes or rules are inccrporated
by reference into this rule, the reference is to that statutbe or
regulation in &ffect on July 1, 884 1983, unless otherwise noted
in the text of this rule. This Incorporation by Reference is not
intended to replace or abrogate federal authorities granted the
Rescurce Conservaticn and Recovery Act of 1376.

1.6.1 In applying the federal ragquirements
incorporated by reference throughout this rule, the following
excepilons or substitutions apply, unless . the context clearly
requires otherwise or the referenced rule cannot be delegated to
Lhe state:




1.6.1.2 "Cffice of Wasté Management, West Virgini=a

Divigion of EZnvironmental Protection” shall be substituted for
"Environmental Protection Agencv.”

i.86.1.b "ChiefZ oI the Q0ffice of Waste Management, West
Virginia Divigion &f Environmental Protection™ shall be substituted
for "Administrator,” "Regicral Administrator,” and "Director." In
those sections that are not wet adopted Dy reference or that are
not delegable to the . state, "Administraitor", "Regional
Administrateor”, and "Director" shall have the meaning defined in 44
CFR 260.10. 7 —

l1.8.1.c Whenever the regulations require publication in
the "Federal Register” compliance shall be accomplished by
vublication in the "West Virginia Register," a part of the "State
Register" created pursuant to the provisions of W. Va. Code, § 29A-
2-2 for those aresas applicable and delegable to the state.

1.6.1.4 Whenever in the federal regulation reference is
made tc the Rescurce Conservaticn and Recovery Rct of 1876 § 301¢,
as amended {42 U.S.C. § 6930), the reference should be to Section
4 of this =xule. The notification requirements of the Resource
Congervation and Reccowery Act of 1976 88 3010 remain in effect and
will be satisfied by compliznce with Section 4 of this rule.

1.7 Whenever a reference is cited in a provision incorvorated by
reference which cross reference was not incorporated by reference,
the provisions of the applicable state law and rules, if any,
control tTo .the extent of any conflict or inconsistency. ~ Where
state rules are present and there is a guestion, the state rules
govern. Where there are no state regulations present, Federal
regulatlions govern, For example, cross reference to 40 CFR part
264 subpart C -- Incinerators, which was not incorvorated by
reference, would need to be referenced to the avplicable West
Virginia Air Cuality Board rule on incineration of hazardous waste,
45 C8R 25. :

1.8 In the event a provision of the Code of Federal Regulations
incorporated. by reference herein includes a section which is
inconsistent with the West Virginia Code, the West Virginia Code
controls to the extent federal law does not preempt the state law.
In the event a provision of the Code o©of Federal Regulations
incorporated by reference herein is bevond the scope of authority
granted the Division of Environmental Protection pursuant to
statute, or is in excess of the statutory autheority, such provision
shall be znd remain efféctive only to the extent authorized bv the
West Virginiz Cede.




1.9 The provisicns of this rule are to e applied prospectively.
All orders, determinations, demonstrations, rules, vermits,
certificgtes, licenses, walvers, heonds, authorizations and
privileges which have been i1ssued, made, granted, approved or
allowed tc become effective by the Chief, and which are in effect
on the date tThis rule kecomes effective, shall continue in effect
according te their ferms unless modified, suspended or revoked in
gccordance with tThe law.

§ 47-35-2. HAZARDOUS WASTE MANAGEMENT SYSTEM: GENERAL.

2.1 The provisions o¢f 40 C(CFR part 2630 are hereby adopted and
incorporzted by reference with the modiflications, éxceptions and
additicns set forth in this section. :

2.1.L  The definitions of terms used in this rule shall
have the meaning ascribed to them in 40 CFR parts 260, 261, 262,
263, 264, 285, 266, Z€7, 268, 270 and 279 with the exceptions,
modifications and additions set forth in this section.

2.1.1.a < "™ajor facility" means a disposal or trezitment
facility which disposes or treats an amount of hazardous wasie
exceeding or egual to one thousand {(1000) tons during a calendar
year, and any storage Ifacilility having a storage capacity for one
thousand (1000} tons of hazardous waste or more.

2...1.b "Full regulation™ means those rules applicable
to generators of greater than one thousand (1000) kilograms of non-
acutely hazardous waste in z c¢alendar month and/or who treat, store
or dispose of hazardous waste at their facility.

2.1.1.¢ "Small Quantity Generator” has the meaning set
forth at 3.2.1.a.A of this rule.

2.2 The 'provisicns of 40 CFR § 260.2 are ._excepted from
incorperation by reference. ZAvallability of information provided
under these rules is conitrolled by the provisions of W. Va. Code,
§22-18-12. ’

2.3 The provisions o¢f 40 CFR § 260.21{d) =are exceoted Irom
incorperation by reference.




2.4 Petitions for Waste Exclusions.

2.4.1 Perscns desiring to exclude as waste at a particular
generating facility from the lists set forth in 40 CFR part 261 may
petition the chief for such an extlusicn after having resceived
approval from the Administrator of the Environmental Prctection
Agency. The petiticn shall include: i

Z.4.1.a A copy ©f the petition submitted to the
Admiristrator of the Environmental Protection Agency pursuant to 40
CFR & 260.22, including all demonsiration information;

2,4.1.b A copy of the Adninistrator's approval granting
The exclusion pursuant to 40 CFR § 260.20{(d); and

2.4.1.c Any other additicnal information which mayv be
required for the chief to evaluate the petition.

2.4.2 Within one hundred and twenty (120) days of the
filing of the petition the chief shall decide whether to approve or
to deny the petition and so advise the petitioner. Where =

decision Lo deny z petiticon is made, the chief shall notify the
petitioner of such action in writing, setting forth the reasons
Therefor. : )

2.4.3 The chief shall not deny a petition to exclude a
waste at a particular facility that has been approved by the
Administrateor unless sclentifically supportable reasons for such
denizl are advanced which had not been presented to the
Administrator. '

§ 47-35-3., IDENTIFICATION AND LISTING OF HAZARDOUS WASTE.
3.1 The provisions. of 40 CFR part 261 are hereby adopted and

incorporated by reference with the modifications, exceptions and
additicons set forth in this section. :

3.1.1 I order.for a mixture ¢f a waste and one or more
hazardous wastes identified in 40 CFR S8 2el.3{a) (2) (i1v) AP+

=& o be exempt from the definiticn of hazardous waste, the
owner or operator must comply with the following:

3.1.1.a Provide a certification in writing tc the chief
that groundwater monitoring complying with either 40 CFR part 265,
subpart F or which is approved by the chief, is or will he in vlace
a2t the wastewater {reatment facility icentified in 40 CFR §§
261.2(a) (2) {iv) 4+ e e ol A time schedule for the

>




installation of such groundwater monitoring must ke included. This
reguirement doss not aprly to. wastewater treatment units or
contailners. g

3.1.1.b Before claiming an exempiion, the owner or
operator of each wastewater treatment facility receiving mixtures
of wastes under 40 CFR 8§ 261.3(a) (2} (iv)+FABl—er-{C} shall
notify the chief of the. receipt ¢of such wastes on a form prescribed
by the chief. ' ; )

3.1.1.c Anrually  submit ™ tc the c¢hief a l1ist of
hazardous wastes that are expected to be present in the mixture to
be exenpted.. , ,

3.2 The provisicons of 40 CFR § 261.5 ‘are excepted from
incorporation by reference and in lieu thereof the language of this
Section 3.Z 1s inserted. BAll refeéerences to 40 CFR & 261.&5 and
supparagraphs thereof, shall be deemed references tTo Section 3.2
and the subparagrashs herein, as appropriate, The provisions of
this Section 3.2 afe the exclusive requirements for small quantity
generators and conditicnally exempt small guantity generators
notwithstanding any provision of thé Code of Federal Regulations or
these rules to the contrary.

3.2.1 Special Requirements for Hazardous Waste Generated
by Small Quantity Generators and Conditicnally Exempt Small
Quantity Generators.

3.2.10.a. Small Quantity Generators.

3.2.1.a.A A Small Quantity Generator is a generator
of hazardous waste that gensrates more than 100 kilograms but less
than 1000 kilograms of hazardous waste per calendar month.

3.2.1.a.B Hazardous Waste Determination. & person
Who ‘generates wastes must determine if that waste is harzardowrs and
not excluced from regulation by cone of the following methods:

(a) Applying knowledge of the waste in light of the materials
or processes used and knowledge of the characteristic and listed
hazardous wastes contained in 40 CFR part 251.

(b) Testing the waste according te methods set forth in 40
CEFR part 261 or set Iforth in ZPA Publication 8W 846 as referenced
by 40 CFR Part 261.

tc)  Voluntarily declaring the wastes as hazardcocus and subject
to regulation.. : o




{d) Reviewing the exclusions at 40 CFR parts 261.2(e) and
261.4 to determine if their is excluded from regulation.

-

Z2.1.a2.C The Small Quantity Generator must notify
the chief of hazardous waste generaticn activities in accordance
with the provisions of Secticn 4 of this rule. 2 small cuantity
generator may nct treat, store or a;scose of, transport cr offer
for transportation hzzardous waste wi out having received an EPR
Identification number. In additicn, t“e generator must not offer
his hazardous waste to transporters or toc treatment, storage or
dispvosal facilities that have not received an =ZP& identification
numoer. -
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e tearan If a 8mall Quantity Cenerator treats (Cther than by

elementary néutralization or cther excluded methcds), accumilates
Or stores Ior longer Than the time frames set forth in Section
3.2.1.2.E or disvoses o¢f hazardous waste on site, the sma.l
gquantity generator becomes subject to tge expanded reguirements of
40 CFR Parts 263, 264, 265, 266, 268 and 270 as well as any other
applicakle parts.
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the—fotlewing—reguirementss The Small Quantity Generator may
-=7 -
accumulate and store hazardous waste on site for 180 days from the

day 1t is generated unless the distance that wasie must be shipped
for propP“”**eatmepL, storage or disposal is more than 200 miles in
which  case the small gquantity generator may accUumulate hazardous
waste on site for 270 davs provided that the gquantity of waste
accumulated on site does not exceed 6,000 kilograms.
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PerthenT—or ranspostation Resuletions If due to unforeseen,

temporary and uncontrollable circumstances hazardous waste must
remain on site for longer than 180 or 270 days, an extension of up
Ltc 3C days may be granted by ths chief.
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3.2.1.a.r. Containers. The Small Quantity

Generator must accumulate and store nazardous waste in contairners
or tanks that must meet the following regquirements in order to be
eligible for the reduced reguirements of this section.

(a) Containers must be kept in good condition as defined by
the United States Department of Transportation Regulatiocons.

(k) Containers must be Xept closed except when sdeisien
adding or removing waste. : - -

(c) Containers must be opened, handled and stored in a way
which will not cause them to rupture or leak,

(d} The owrper or cperator of a 3Small Quantity Generator
facility must inspect nazardous waste container storage areas at

ieast weexly for leaks and/or deterioration and must remediate

these conditions, upon detection. -

{e) Incompatiole wastes (such as oxidizers and petrcleum

based degreasers) must no:t be placed in the same container. Nor
shall waste be placed in an unwashed empty container which

previocusly held znother material with which it is incompatible.
(Cther examples of potentizlly incompatible wastes can be found. at

40 CFR paxrt 265, Appendix V)




{tf) Steorage ccntaliners for inccompatible wastes must be
separated by means of a dike, berm, wall or cother device. )
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3.2.1.a.5G Tanks. Small Quantity Ceqerarora

who accumulate or store hazzrdous waste in tanks must comply with
40 CFR § 265.201 -in order to be eligible for the reduced
reguirements of this section.

3.2.1.a.€8 If 2z Smal
(permanently removes from service) a con
40 CFR § 2€5.114 must ke followed to in
exists or remzins at the storage locati

L Quantity Generatcr clcses
tainer or tank stovage area.
sure that no contamination
on:.

3.2.1.a.EI Labeling. Containers and Tank
accumulating or storing hazardous waste must comply with the
following lakeling reguirements:

(a) On each contziner, the date upon which each period of
accumulation Dbegan must be clearly marked and visible for
inspeciion en—eeeh-containes.

N

(k) Each container and tank must be. clearly labeled or marked
[=}

with the words "Hazardous Waste” while in use on site.

3.2.1.a.%J Manifest. Small Quantity Generators
that transpcrt or offer for transportation, hazardous waste for off
site treatment, storage or disposal must prepare a manifest on the
currently approved EPA form according tc the instructions that
acceompany that form and in compliance with 40 CFR 262 subpari B
unless the waste is reclaimed under a contractual agreement where:

{a) The type of waste and fregquency of shipments are
specified in the agreement;

(b)  The vehicle used to transport the waste to the recvcling
facility and to deliver regenerated materizl back to the generator
is owned and operated by the reclaimer of the wasie; and

{c} The . generator maintains a copy of the reclamation
agreement on site for a period of at least three (3) vears after
the termirnatlon or exviration of the agreement.

3.2.1.a.¥K  Record FKeeping. The Small Quantity

Generator must comply with the following record keeping
regquirements: )




{a} A copy of each croperly completed manifest must be kept
on site for at least three (3) years from the daie that the waste
was accepied by the initial transvorter.

(b} Any test resulfts, waste znalyses or other record of a
method used to make & hazardous waste determination must be kepth on
site for at least three (3) years from the date that the waste was
sent to on site or ofi site treatment, storage or disposal.

(c) The three {3) year record retention time is automatically
extended during the course of any unresolved enforcement action
regarding regulated activity, or as requested by the chief.

(d) If a copy of the manifest with the handwritten signature
of the owner or coerator of the designated facility has not been
recelved by the generator within 80 davs of the date the waste was
accepted by the initial transporter, the generatcr must submit a
legikle copy of the manifest with some 1indication that the
generator has not received confirmation of aelivery to the chief.

(2) The caief, as he deems negcessary, Iay reguire gernsrators
to Zfurnish additional repdrits “corcerning tThe cuantities and
disposition of hazardcus wastes.

3.2.1.a.%L Preparedness . and prevention.
Facilities must be maintained and operzted to minimize the
possibility cf 2 fire, explosion or any unplanned sudden or non-

sudden release of hazardous wasies or hazardous waste constituents
To ailr, soll ¢2 surface water which cculd threaten human health or
the environment and meet the followlng reguirements in order to be
eligikle for £the reduced requirements of this Section.

(a) Regquired Equipment - All facllities must be equipped with
the following unless none of the aezmsrdeus hazards posed by the
wastes handled at The facility could require a varticular kind of
equipment specified below:

(1) An internal communications or alarm system cepable.
of providing immediate emergency instruction {voice or signzl) to
facility personnel.

{11) A device such as a telephone (immediately available
at the scene of operations) or a hand-held two-way radio, capable
of summoning emergency assistance from local police departments,
fire departments or State or local emesrgency response teams.




(1ii) Portable fire extinguishers, fire contzol.
equipment (inclucing speclal extinguishing eguipment), spill
control equipment and decontamination eguipment.

(iv) Water at adequate wvolumes and pressure to supply
water hese streams, or foam producing eguipment cr zutomatic
sprinkiers or water spray sysiems.

(by A1l facility communications or alarm systems, Ifire
protection ecquipment, spill control egquipment, and decontamination
equipment where required must be tested and maintained as necessary
to assure '1Ls proper operaticon in time of emsrgency.

(c} Whenever hazardous waste 1s belng handled all personnel
involved in the operation must have immediate access to an internal
alarm or an emergency communication device, either directly or
through visual or voice contact. with another unless such a device
is not required by Section 3.2.1.a2 %<L.(a) (ii) of these rules. IZf
there is just one emplovee on the premises while the facility 1s
operating, that emplovee must have immediate access to a device
referenced by Section 3.2.l.a.k=-L.{a} of these rules.

{d) The owner or operatcor must maintain aisle space to allow
the uncbstructed movement of personnel, fire p?otection equipment,
spill contrcl eguipment and decontamination ecguipment tc any area
of facility Opﬁra;lOﬁ in an emergency unless aisle space is not
needed for any of these purposes. -

(e} The owner or cperator must attempt to make the following
arrangements, "as approprizate, Tor the type of waste handled at the
facility and the potential need for =hese the services of these
orqanizations. -

(i} Arrangements to . familizrize. wolice, fire
departments, and emergency response teams with the lavout of the
facility, properties of hazardous waste handled at the facility and
asscciated hazards, places when Zacllity personnel would normally
be working, entrances to rdads inside the facility and possikle

evacuation routes. ST _

(11) Arrangements designating primary emergency authority
to a specific pelicy and a specific fire department where more than
one police or fire department might respond and arrangements with
any others to provide supcport to the primary emergency authority.

(iii) Fegreements— Arrangements with State emergency
resporse teams, emergency response contractors and eguipment
suppliers. ' : ) T - ’
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(iv) Arrangements to familiarize local hospitals with the
properties of hazardous waste handied at the facility and the tTypes.
of injuries or illnesseés which could result from fires, explosions
or releases alt the facility.

{f} Where State or local authorities decline Lo enter 1into
such esg=eemexnss arrangements, the owner or overator must document
the refusal in the operating record.

(g} At z2ll times there must be at least one employee elither
on the premises c¢r on call (i.e., availazble to respond tc an
emergency by reaching the facilityv in a short period of time) with
the respeonsikility for coordinating all emergency responss Measures
speciiied in these regqulations. This employee 1s the emergency
coordinator. - : :

(h) The following information must e posted next to the
telephone:

(i) Tne name and telephone number of the emergency
coordinatcr. -

(ii} The lccation of fire extinguishers and spill control
eguipment and, 17 present, the fire alarm.

(iid) The telephone numpber of the fire department
unless the facility has & direct alarm.

(1} The generator must ensure that zll cloveas are
thoroughly familiar with proper weaste handling anrd emergency
procedures relevant tTo their responsibilities durirng normal
facility operations and emergencies. '

(J) The emergency coordinator or his designee must respond to
any enmergencies that arise and initiate the proper =zesponse to the
emergency including but neot limited to calling the fire department

=

in the event of a fire or remediating a spill.

(k)  In the event of a fire, explosion or other releasz that
could threaten human hezlth outzide the facilitv or when the
generator has knowledge that z spill has reached surface water, the
generztor must notify the National Response Tenter at 1-800-424-
8802, The report must contain the following information:

(i) The name, address and EPA identification number of
the generator. - )

(1i) The date, time and type of incident.

11




Type and gquantity of hazardous waste involwved

(iv) Extent of injuries, if anvy.

(v) =Zstimated guantity and disposition of recovered
materials, ii any.

3.2.1.a.F—M If a Small Quantity Generatcr eithex
exports or imporits hazaerdous waste out of or into the United States
of America, he must comply with Subparts E and ¥ or 40 CFR Part 262
respectively. o .-

3.2.1.2. M N A farmer disposing of waste pesticides
from his own use which are hazardous wastes 1is not regquired to.
comply with the standards of this rule vrovided he triple rinseés
cach emptiied pesticide container that has nheld an acute hazardous
waste with a sclvent capable of removing the waste and disposes the
pesticide. residue on his own farm in a manner consistent with the.
dispeosal instructicns on the pesticide label. '

3.2.1.a.% 0 I¥ a 8Small Quantitv Generator does
not meet all the regquirements sef forth herein, the reduced
reguirements do not apply and the generator will be subject To full
regulaliicn.

3.2.1.b Conditionally Exempt Small Quantity Generators.

3.2.1.H.2 A Conditionally Zxempt Small Quantity
Generator 1s z generator of hazardous waste that produces no more
than 100 kilograms of hazardous waste per calendar month or no more
than one {1} kilogram cf acute hazardous waste and that meets the
reguirements stipulated below.

(a) If the generator generates a total of one (1) kilogram or
more of acute hazardous waste identified in 40 CFR part 261 in a
calendar month, the waste shall be subject te f£ull regulation.

3.2.1.0.B The Conditionally Exempt Small
Quantity Generator musi make a proper hazardous waste determination
as specified in Section 3.2.l1.a.B of these rules. When determining




the amount of hazardous waste generated, a generator need only
include those wastes that are. generated on site prior to
reclamation, and zre not. excluded under 40 CFR part 261, ==g—are

LN ey =~ = =1 S | R n =
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3.2.1.b.C The Conditionally Exempt Zmall
Quantity Generator . must notify the chief of its hazardous waste
generation activity. No generator shall treat, store or dispose
of, transport or offer for Lransportation hazardous waste without
having received an EPAR identification number.

3.2.1.2.D A Cornditiconally Exempt Smell Quantity

Generator may accumulzte up to 1000 kilograms of hazardous waste on

ite before becoming subject tTo the reguirements of Sections
.1.2.0 apd—3-2-"=e-% of .these rules with the exception that:

Ly
M

(a) A total_of 100 kilograms of any residue or contaminated
soil, waste or other deoris resuliing from the clean-up of a spill
into or on any land or water of any acute hazardous wastes listed
in 40 CFR pari 261 may be accumulated before becoming subject to
full regulation.

3.2.1.b.E Record Xeeping. The generator must
establish and maintain cocn =site a written record specifying the
quantity and tyvoes hazardcus wastes disposed of, the datssz the
wastes were transported off site and the final dispcsificn of the
wastes. The preferred method for this recuirement 1s via the
manifest.

3.2.1.0.F The generator must either treat or
dispose of hazardous waste in an on site facility cr ensure

delivery to an off site treatment, storage or disposal facility
either of which:

(a) Is permitted, or under interim status, To treat, store or
dispcse of hazardous waste by a state or the federal government or
both;

(b} Is permitted, licensed or registered by a state other
than West Virginia to manage waste generated by conditionally
exempt small quantity facilities:

(¢} Beneficially uses or re-uses or legitimately recycles or
reclaims the waste; or, '

(d} Treats the waste prior to beneficial use or re-use of
legitimate recycling or reclamation.




3.2.1.0.G "azardous waste subject to the
reduced reguirements of Section 3.2.1. b may be mixed with non-
hazardous waste .and remain subject to the reduced recuirements even
though the resultant mixture exceeds the quantity limitations in
ection 3.2.1.k.D of these rules unless the mixture meets any of
the characteristics of hazardous waste identified in 40 CFR part
261 with the following modifications:

(a) If any person mixes a waste with z hazardous waste that
exceeds a quantity exclusion level of Section 3.2.1.0.0 of these
rules, the mixture is subject to full reculaticns.

(b} If & conditionally exempt small cuantity generator's
wastes ara miXed w1tb used oil, the ﬁixture is subject to 40 CER
S e nE o Tiymtr oo L LI IO, (g R P 1 N Py e, Tosr
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3.2.1.b.E If a Conditionally Exempt Small

Quantity Generator does not meet all of the requirements set forth
herein, the exemotﬁon does not apply and the generator will be
subject teo full regulation.

§ 47-35~4., NOTIFICATION OF HAZARDOUS WASTE ACTIVITY REGULATIONS.

4.1 iwplicability. Any person that engages in a hazardous waste
activity in the State of West Virginia shall notify the chief of .
these activities when he Dbegins such activity, unless such
activities are exempted from the requirements of these rules.

4.1.1  Any perscon as described in Section 4.1 of these. . .

rules that has notified the EPA or is subject to the reguirements
Lo notify EPR asz sreclfiied in Volume 45, Number 339 of the Federal
Register, dated February 25, 1980, pages 12746 through 12734, is
subject to the provisich of Section 4 of these rules.

4.1.2 The vpurpose of Section 4 of these rules is to
provide a means for the S3tate of West Virginia to wutilize the
information vrovided by all who complied with the notification
requirenierits of EPA as déscribed in Section 4.l1.1 of these rules or
all whe initiated hazardous waste .activities. subseguent to the
requirements of EPA as referericed abové in Section 4.1.1 of these
rules to notify the chief of their hazardous waste activities.




4.2 Notification. Any person that notified EPA of hazardous waste
activities as referenced above in Section 4.1 of these rules shall
provide a copy of that notification to the chief.

4.2.1 Eny person invelved 1in hazardous waste activities
that did net comply with the notification reguirements of ZPA, as
referenced apove in Section 4.1 of the rules, but is subject o .
those requirements shall notify the <chie in writing of his
hazardous weste attivities within thirty (30) days of the effective

dzte of these rules. Nctification may be accomplished by the use .

of EPA Form 8700=12 or the provision of the same information in any
other manner sslscted by the notifier,

4.,2.2 Any person exempted from the federal notification
recuirements hut subject to West Virginia notification reguirements
as specified in 40 CFR §§ 2¢€1.6(n) and 261.5 shall notify the chief
in writing of his hazardous waste activities within ninety (20)
days of the effédtive date of these rules or the date of initiation
©f such activities, whichever 1is later. Notification may be
accomplished by use of EPA Form 5700-12 or the provision of the
same informaticn in any other manner selectad by the notifier.

4.2.3 One notification form 1is required for each
generator.. C '
4.2.4 A notificaetion form 1s required for each storage,

Lreatment, disposal, or other facility. Howevexr, 1f one facility
site 1ncludes mocre than one storage, treatment, or disposal
activity, cnly cne notification form for the entire facility site
is reguired.

4.2.5 Generators that store, treat, or dispcsae of
hazardous waste on-site shall file a notification form for
generation activities as well as storage, Tresziment, and disposal
activities, unless such activities are exempted from the
requUiremenits of these rules. R

4,2.98 " New geherators and those initiating activities
subsequent. to the EPA noilification period referenced in Section
4.1.1 of these rules shall comply with the EPR identification
number regulrements and shzall provide 2 copy ©f theilr application
for an EPR identification number to the Administrater,
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§ 47-35-5. STANDARDS APPLICABLE TQO GENERATORS OF HAZARDOUS WASTE.

5.1 The provisions of .40 CFR part 262 are hereby adopted and
inccrporated by reference with the mecdifications, exceptions and
additions contained in this section.
5.2 The provisioms of 40 CFR § 26z.10(e) shnall be excepted from
incorporation. ’

5.2.1 . A perscn who generates & harzardous waste as defined

by 40 CrR part 261 is subject fo the compliance requiremenis and
renalties vrescribed in W. Val Code, §22-18-1 eif seqg. 1f he does
not comply with the requirements of this rule., This rule is no way

ebrcgates the enforcement authority of the Resource Conservarlon
and Recovery Act of 1876 § 3008.

£.2.2 " All refesrences to 40 CFR § 262.10{(e) shall be deemed
references to Section 3.2 anda the subparagraphs herein, =zs
appropriate. . _ o

5.3 The provisions cf 40 CrR part 26Z, subpart E -- Exports of.
Hazardous Waste are excepted Irom incorporation by reference and
shall remain the prove named of the Environmental Protection Rgency
and 1n edditicn tc the reguirements contained therein, any verson
subject to the provisions of subpart E shall file with the chief
coples ¢of all documentation, manifests, excepticn reovports, annual
reports or records, inter zlia, submitted Lo EZA, the administrator
or the resgional administratcer. as required by and within the

o

timeframes set forth in subpart E.

5.4 The provisions of 40 CFR part 262, subpart ¥ -- Imports of
Hazardous Waste are excepied from incorporation by reference and in
additicon to the requirements contained therein, any perscn subiect
to the provisions of subpart F shall file with the chief copiss cof
all documentaticn, manifesis, excepticn reports, annual repcris or
records, inter alia, submitted to EPZ, the administrator cr the
regional administrator as required by and within the timeframes set
forth in subpart F.

5.5 All references to and  regquirements of  Small Quantit:
Generators including but net limited to theose at 40 CFR Parts
262.11, 262.20(e), 262.34(d), 262.34(e), 262.34(f), and 282.44
o3

shal—Pkedeemed are intended to be references to Section 3.2.1 z=nd
the subparagraphs nerein, as zppropriate. Section 3.2.1 is not
intended to limit the access of Small Quanity Generators to any

[
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Sections of the federal regulationg which may have azn impact upon
thelr cgperations.

S 47-35-6. STANDARDS APPLICABLE TO TRANSPORTERS OF HAZARDQUS
WASTE .

6.1. The provisions of 40 CFR part 263 are nereby adopted and
incorporated by reference inscfar zs sald regulatlcons relate to the
transportation of hazardous waste by air and watier.

6.2 Note -- The use of railrcads fcor the transportation of
hazezrdous waste 1g regulated by the West Virginia Public Service
Commission rules, "Rules and Regulations Governing the

Transportaticn of Hazardous Waste by Rail", 150 CSR 11. The use of
the state nignways for the transportation of hazardous waste is
regulated under the West Virginia Division of Highwavs,
"Transportation of Hzzardous Wastes Upon the Roads and Higawavs",

157 C3R 7. .

§ 47-35-7., STANDARDS FOR CWNERS AND OPERATORS OF HAZARDOUS
WASTE TREATMENT, STORAGE, AND DISPOSAT. FACILITIES,

7.1 The standards 1in Section 7 of these regulations apply tc -

owners and operatcrs of all facilities which treat, store, or
dispcse of hazardous waste exceph as otherwise vprovided by law. In
addition to the standards in Section 7 of these rules, the rules of
the Alr Quality Boaxd, 45 C3SR 25, apply to managemeni faclilities
which may emit hazardous waste or the constituentis thereof to the
atmosphere including indineration Tacéilities except as otherwise
provided by law. Tor purpocoses of Section 7 of these rules, the
feliowing persons are considered to be incinerating hazardous
waste:

7.1.1 - Owners or operators of hazardous waste incinerators;
and

7.1.2 Owners or operators . of Dboilers or industrial
furnaces used to destrcy wastes. '

7.2 The provisions c¢f 40 (CFR vart 284 are hereby adopted and
incorpcrated by reference with the modifications, excepiticns and
additions set forth in this secticn.

I—’
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7.3 The provisions ¢f 40 CFR part 264.12(a) are retained by the
Environmental Protecticn Acency; however, the Chief of the Office
of Waste Management must receive ldentical noitification.

T.2.4, The provisions of 40 CFR part 264, subpart F -- Releases
From Sclid Waste Management Units are incorpocrated by reference
with the fcllowing modifications, exceptions and additions.

7.34.1 For purposes cf 40 CFR 8 264.%2, reference to the
"Regional Administrator” shall be to the T"Environmental Quality
Board." The Environmental Quality Board establishes ground-water
protection standards pursuant to the authority granted the Rgard in

W. Va. Code, § 22-12-4.

7.24.2 For purpcses of 40 CFR § 264.94 and subparagraphs
thereof, the Envirdnnmental Quality Board rule on Groundwaier
Protection Standards, 46 CSR 12 a”d the subparagrabhs therein,
shall apply as required except as noted beldw pursuant to the
authority granted th EnVLronmeﬁtal QLa __y Board in W. Va. Code,
§ 22-12-4. _ _.

7.4.2.a Tor the purposes of 40 CFR Part 264.%4(a) (1}
the Gr¢undwater Profection Standards at 46 CSR 7 shall apply.

7.24.3 The provisions of 40 CFR § 264.99(g) are

incorpora;ed by reference with the following modifications:

7 %£ 2.a The chief "will specify in the Zacility
permit the equencies for collecting samples required Lnder 40 CFR
8 264.99{g)., This freqiency shall not be less than once every Zive
YEears. : - :

7.45 The provisitrns of 40 CEFR part 264, s;bpaft .E ~- Financial

Reguiremsnts are adopted and lncorporaged by reference with the
following medifications: _ S } -

7.45.1 The provisicns of 40 CEFR §§ 264.149 and 2€4.130 arse
excepted from incorpecration by reference.

7.586 The provisicns of 40 CTFR §§ 264.343, 264.344, 264,345 and
264.347 relating teo incinerators are excepted from incorporation by

reference.” Consult the regulaztions of the 2ir Quality Broard

regarding emissions from incinerators.

7.86..1 Cornsult the 2ir Quality Board regulations, 45 CSR

25, Regulations to Prevent & Contrel Alr Polilution from Hazardcus
Waste Treatment, Stdrage, or Disposal Facilities.
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.€7 The provisitns of 40 CzZR part 264, subparts AR &€, BB, and CC
re excepted from inceorporation “ oy reference. Censult  the
regulaticons of the Alr Quality PBeoard regarding emissions from
incinerafocrs. T }

jul

§ 47-35-8, INTERIM STATUS STANDARDS FOR OWNERS AND OPERATORS OF
HAZARDOUS WASTE TREATMENT, STORAGE, AND DISPOSAL
FACILITIES.

8.1 The provisions of 40 CFR part 265 are adopted and incocrporated
by reference with the modificaticns, exceptions and additions set
forth In this section.

8.2 - The provisions of 40 CFR $§ 265.12(2), 265.149, and 265.150

are excepted from incorporaticon by reference.
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8.4 3. ._ - The provisicns of 40 CFR § § 265,345, 283.3247 and
265.352 relating to incinerators are sxcepted from incorporztion by
E= = = . = = N 4 S 3 3
reference. Consult the rules ¢f the Alr Quallity Board regarding

emissions from incinerators.

8.4 The provisiocns of 40 CFR part 265, subpart P ~~ Thermal
Treatment are incorporated by reference except for 40 CFR 8§ 265,383
which 1s excepted from incorperatlion bv reference. Consult the
rules of the 2ir Quality Board regarding asmissions from thermal
Treatment units.

8.€5 The provisions of 40 CEFR part 285, subparts AR,end BB, and CC.
are excepted from inccrporation by reference. Consult the rules
cf the Ailr Quality Board regarding zir emission standards for
process vents and air emissicns standards for eguipment leaks.
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5 47-35-9. STANDARDS FOR THE MANAGEMENT OF SPECIFIC
HAZARDOUS WASTES AND SPECIPFIC TYPES OF HAZARDOUS WASTE MANAGEMENT
FACILITIES.

9.1 The provisions of 40 CFR part 286 are hereby adopted and

incorporated by reference. Consult the Rules of the ARir Quality
Beocard regarding Subpart H of this part.
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$ 47-35-13110. LAND DISPOSAL RESTRICTIONS.

1310.1 The provisions of 40 CFR part 268 are hereby adopied and

incorporated by reference with the modifications, exceptions and
additions set forth in this section . :

10.2 The provisions of 40 CFR §§ 268.5,  268.6, 268,10, 2658.11,
268.12, 268.13, 268.42(b) and 268.44 and excepted Zfrom
incorporation by reference. -

'—l
]
{0

. The term "Admirnistrator" in 40 CER part 268.40(b) shall.
retain its meaning as defiined in 260.10.

§ 47-35- 11. THE HAZARDQUS WASTE PERMIT PROGRAM,

i+z2-+ 11.1 The provisions of 40 CFR part 270 are hereby adopied and
incerporated by reference with the modifications, exceptions and
additions set forth in this secticn.

TZ2==2 11.2 For purposes of this section, the term "RCRA permit"
reans "West Virxginia Hazardous Waste Management Permit.” The
following additional requirements shall apply tc obtain a hazardous
waste permit in West Virginia. BAll references in 40 CFR Part 124
To 48 CFR Part 270 shall be desmed to be refarences to the
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applicable provisions of Sections #6=2<2.1.4 through #6-2-811.14 of

this rule. To the extent of any inconsistency with 40 CFI

=y

270, the specific provisions contained herein shall contrel.
o= 11.3 The term "major facllity"” shall heve the neanin

given at Section 2.1.1.a of this rule.

I2-2-=11.4 Application Fees.

T 2=all.4.1 Anyv person whoe applilies for a psrmit for the
constructicn or operation c¢f 2z hazardous waste managsment facility,
or both, shall submit as part of sald zpplication a money order or
cashier's check payable to "The Hazardcous Waste Management Fund" of
the State Treasury. Persons reguired to obtain a permit-by-rule
pursuant to These regulations are not reguired to pay a permit
application fee. '

a2t 11.4.2 Such fee shall be determined by the
schedule set forth in Table I of these rules. '

22t 11.4.3 The chief reserves his right teo
promulgate rules establishing a permit renewal fee at a later date.

2eez 11.5 Draft Permits.
fE—z-2Z-= 11.5.1 Once an applicaticn %
chief shall tentatively decide whether to prepare a drafi permit or
to deny the zpplication.

e o 11.5.2 If the chief decides to prepare a draft
vermit, a draft permit shall be vrepared that contains the
ati )

following inform

Z2=Z—==5 11.5.2.2 ARll conditions under 40 CFR §§
270.30 and 270.32; : o -

L2242 11.5.2.b All compliance schedules under
40 CFR § 270.33;7 ) ' -

T2z~ 11.5.2.c A1l monitoring ~regulirements
under 40 CFR § .270.31; and : - S ’

iE=Z-=--P 1l1.5.2.d Standards for- - -treatment,
storage, and disposal and other permit conditicns under 40 CFX paxt
270. T ' -

‘s gomplate, the




22-2-e 11.3.3 A fact.sheet prepared in accordance
with Section #2=2-3 11.6 of these rules shall accompany the draft
permit. L

AadAed 11.5.4 Any acditional lnLOIW Lion considered
To be necessary or proper. S

I2=-= 11.¢% Fact Sheet.

A== 11.56.1 L fact sheet shall be vrepared by the
chief for every draft permit for each hazardous waste management
facility or activity. The fact sheet shall briefly set forth the
principal Zacts and the significant factual, legal, methcodological,
and rolicy questions considered in preparing the draft vermit. The
chief shall send this fact sheet Lo the applicant and, upcn

request, ¢ any other person.

I22==2-= 11.6.2 The fact sheet shall incliude, when
applicable: '

23k 11.6.2.2 A brief description of the
type of facility or activity which is the subject of the draft
permit;

=R 11.6.2.0 The type and guantity of
wastes, Zluids, or peollutants which are provosed to be or are being
treated, stored, disposed of, injected, emitted, or discharged. A
description o¢f the type of wastes, fluids, or wpoliliutants shall
incliude, but neot limited to, the characteristics of the waste
materzals and the potential effects on public health and the
environment; ' ' '

TR 3k E 11.6.2.¢ A brief summary of the
basis f6¥ the draft permit conditions including references to
applicable statutory or rule provisions:

1.¢.2.4 Reasohs why any reguested
variances or aTLevnatlves to re qu1“ed standards do Or GO not arpear
Justified; o _

T T % e ¥ ® .L

Sk E 11.6.2.e A description of The
procedures for *eachlng a final dEClSWOW. on the draft permit
including:

(a) The beginning and ending dates of the cecmment period and
the address where commenits wlll be received;
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(b} Frocedures for reqdest ng a hearing and the nature of
that hearing; and -

(c)  Any obbe* procedures by which the prllC may participate
in the final devision; and

23 k-= 11.6.2.f Name and telephone number of a
perscn to. contact Zor additional information.
I22+4 11,7 Public Access to Information.
it 11.7.1 Any records, reports, or Information

and any permit, permlt aDDllcatloqs, and related documentation
within the chief's pcssessicon shall be availakle To the public for
inspection and copying; provided, however, that upon a satisfactory
showing to. the <chief that such Trecoxds, reports, permit
documentation, or infermation, or any part hersof would, if made
pubklic, divulge methods or processes or activities entitled to
protection as trade secrets, the chief shall consider, treat, and
preoiect such records as confidential.

22t 11.7.2 It shall be the responsikility of the
person claziming any infcrmation as confidential under the

provisions o Section 4z===4 11.7 of tThese rules to clearly mark
each page containing such information with the word "CONFIDENTIALM
and tc submit an affidavit setting forth the reasons that said
cerson_believes that such information is entitled to protection.

I22de 11.7.3 Any document submitted to the chief
which contains informatieon for which clilaim of _confidential
information is made shall be submitted in a sealed envelooe marked
"CONFIDENTIAL" and addressed to the chief. The document shall be
submittaed in two (2) separate partis. The first part shall ccntain
2ll information which is not deemed by the person prevaring the
reporc as confidential and shall include appropriate cross-
references to the second part which contains data, words, phrases,
paragraphs, cor pages and appropriate affidavits containing or
relating to information which is claimed to be confidential.

2244 11.7.4 No informztion shall be protected as
confidential information by the chief unless it is submitted in
accordance with the provisions of Section Z8+24-e 11.7.3 of these

rules and neo information which is submitted in accordance with the
provisions of Section I2<2+ése 11.7.3 of these rules shall be
afforded protection as confidential information unless the chief
Zinds that such protection is necessary to p*OLect trade secrets.
Trhe person who submits information claimed to be confidential shall

23 ’ -




recelve written nctice from the chief as to whether the information
has been accepted as confidential or not.

I22de 11.7.5 211 information which meets the tests
of ction +20+2-4=d 11.7.4 of these rules shall be marked witnh the

term "ACCEPTED" and shall be protected as confidentizl information.
If said person fails to satisfactorily demonstrate to the chief
that such information in the ‘orm presented To him meets the
criteria of Section i2-2-4-e 11.7.4 of these rules, the chief shall
mark the information ”REJ?”T D"  and promptW\ return such
information to. the person submitting such information.

122H4£ 11.7.6 Nothing contained herein shall be
construed so as to restrict the release of relevant confidential
*nfcrmation during situat lons declared to be emercgencies by the
chief cr his designee.

22y 11.7.7 Nothing in Section 1224 11.7 of
these rules may be construed as limiting the disclosure of
information by the division to any officer, empleoyee, or authorized
representative of the State or federal government concerned with
effecting the purpoées of Section #2=2+4 11.7 of these rules.

T2k 11.7.8 Persdns -interested in obtaining

information pursuant to Section +2+2-%¢ 11.7 of these rules should

submit a reguest in accordance wWith Title 46, Water Resourcas
Board, 3erie§ 8 (46 C.S.R. 3).

=244 11.7.9 Claims of confidentiaslity for <%he
name and address of any permiif applicant or permitiee will be
denied.

2255 11.38 Public Participation in Permit Process.
2252 11.8.1 Scope.” Public notice shall be given

that the following actions have occurred: -

22 Ea-n 11.8.1.a 2 drafi permit has been
prepared; or - '
o232 11.8.1.b A hearing has  bneen
schedulad.
225 11.8.2 Timing. ]
T2=EEn 11.8.2.a Public notice of the
preparation ¢f a draff permit recuired under Section L2 1li.8 of

[RN]
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these rules shall allow at least forty-Zfive (45} days for public
comment.

122 EkE 11.8.2.b Pub1¢c netice ¢of a public
hearing shazll ke gilven at least thirty (30) davys bkefore the
hearing.

I22E+e 11.8.3° Methods. Public notice of activities
described in Section I2-2+5 11.8 of these rules shall be given by
the following methods: —

2=t 11 4 By malling a ceopy of the notice tc
the following pers '

1

by 2ny federal or state agency which the chief knows has
issued or'is regqulred to i1ssue =z RCRA, UIC, PSD, NPDES or 404
permit for the facilitv or activity including, 2ut not limited to,
the U.S. LﬂVlronmepual Frotection Agency =nd the U.S. Army Corps of
Engineers;- C

(c) Each State agency having authority under State law with
responsibility to the construciicon or operation of such facility;

(d) Eny unit of local gevernment having jurisdiction cver the
area where the facillity is propossd to be located;

(&) Other appropriate federal cr State agencies including,
out not limited to, the U.S. Fish and Wildlife Service, the U
Forest  Service, the West Virginia Department cof Culture and
History, the West Virginia Department of Xealth, other governmental
anthorities including any affected states, and the Adviscory Council
on Historic Preservation (Suite 430, 1522 K Street, N.W.,
Washington, ‘D.C. 2000%); and '

{£} All persons to whom a public notice is sent;

(g€) PFersons on the mailling 1ist developed
by'

(1)  Including those who *equesL in wrltlng o be on the
lisxt, : '

(i1} Soliciting  persomns for "area - lists" from
particivpants in past permif proceedings in thait ares.

(iii) Notifying the pubnlic of the opper

rtunity to be
put on the malling list through pericdic publication in t

i
he puklic
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press and in approorizte publications.of the State. The chief may
update the mailing list by reguesting written indication of
continued interest from those listed. The chief may delete from
the list the name of any person who falls to respond to such 2
request. T E

(¢h) By publishing the publi netfice, in the form of a Class
I legal advertisement in & qualified daily or weekly newspaper oI
genaral circulation and broadcasiing the rublic notice over local
radic stations in the arez in which the Zacility is or is proposed
0 ke located. A qualified daily orxr weekly newspaper 1is, for the
curpose of Section 225 11.8 of these rules, any newspaper which
meets the provisions of W. Va. Code, § 59-3-1(b}. '

{&1) By any cther method reasonably calculated fo give actual
notice of the action in quéstion to the perscn potentialiy affected
by it, including press ¥elzases or any other forum of medium o
elicit pukblic participation.

{£]) Any person oltherwise entitled to receive notice under
Sectlon +2=2=5 11.8 0f these rules may walve the right fc receive
notice for.any classes and categories cf permits.

TE2-S+a 11.2 Personal Notificaticon by Facility Owner ¢r COperator
to Individual Residents.

Iz 11.9.1 Following the submictal of a Part B
application which is deemsd complefte by the chief, and before the
public notice of the preparation of a draft permit as required
under Section 225+ 11.8 of these rules, the faciliiy owner or
operztor shall serve notice upon the residence of all persons
residing within one-quarter mile of the boundaries of the specific

hazardous waste management facility.
HEE=e=d= 11.9.%2 Service ¢f such notice 25 herein

provided shall be made by delivering a copy to the residence of
each person upon whom service must be made or by mailing it by
registered mail to the last known address of each person or by such
other reasonable means s the chief and the ownexr Or operaior agres
will provide an effective and practiczal method of notification.

22524 < 11.3.3 Following completion of service of
notice as set forth herein, and no later than the date of public
rotice recuired in Section 122+5-= 11.8 of ;hese rules, the owner
or operator shall .certify in writing to the chief that service has
been completed, describe the method of service, and provide a copy
of the written rnotice employed to the chief.




122 5-d-b 11,8.4 The perscnal nctice reguired herein
shall be a writtien notice containing at a minimum:

(a) The neme and address cf the permit applicant;

(b The name, -location, and tyvpe o¢I  hazardous waste
management facility for which the application has been submitted;

(z) A statement advising the recipients of the notice that a
complete zpplicetion for permit has been submitted; and

(dY A statement advising the notice zrecipients that zan
opportunity for public comment upon the application and draft
permit will be made avallable to them upon completion of division
review of the application.znd that such notice will te published as.
a2 legal advertisement in a local newspaper and broadcast over the
radic. ' : :

12 Ee 11,10 Contents.

= e 11, Al opublic notices issued under
Section. &2—2—511 g8 of tnese rules shazll contain the Ifollowing
information:

(a)! Name =znd . address of the c¢ffice vprccessing the permit
action for which notice is being given;

(b} Name and address of the permiittee or permit applicant
and, if different, of the facility or activity regulated by the
vermit; )

(c) A brief descripfZion of the business conducted at the

facility described in the permii avplication or the draft permit; |

(d:} The name, address, and telepnone number of a person [rom
whom interested persons may obitain further information including
copies of the draft permit or fazct sheet, and the application; and

{e) A brief description of the comment procedures regulired by
Sections 2-2+% 11.11 and +2=2=% 1l1.12 of tThesSe rules and the tTime
and place of any hearing that will be held, including a statement
of procedures Lo reduest a hearing unless alreadj scheduled, and
o;her orocedures by which the public may par;1c1pa;e in the fina
perrmit decision.

dprErS—as 11.10.2 In addition to The general
public notice described in. Section izZ=2=b+ve+3 . .10.1 of these
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rules, the public notice of a hearing shall contain the following
irformation:

(a) . Reference to the date of previous public notices relating
Lo the permit:

{b} Date, time and vlace of the hearing;

(¢) A brief description of the nature and purpose of the
hearing, including the applicable rules and procedurses; and

{d} Name and address of the nearest district office where th
file will be available for inspection.

+22€ 11.11 Public Comment and Request for Public Hearings.
During the DuDllC comment periocd provided that any interested
person may suomit written comments on the draft permit and may
request a public hearing if no hearing has a1ready been scheduled.

A request for a public hearing shall be in writing and shall state
the nature of the issues proposed to be raised in the hearing. All
comments shall be conslidered in making the final decisicn and shall
be znswered as provwaed in Sect*ons e ll 13 and 225 11.14
Of these rules :

T2 11.12 Pobli¢ Hearings.

2=+= 11.12.1  The chief shall held a public hearing
whenever he finds, on the basis of requests, a significant degree
of public interest in a draft permit(s). The chief may also hold

2 public hearing at his discretion whenever, for instancs, such
hearing may “glarify one or more issues involved in the permit
decision. ' -

27 11.12.2 The chief shall hold a vublic hearing
upon receiving written noiice of opposition to a draft rpermit and
a request for public hearing within forty-five (45) days of the

public notice. Whenever possible the chief shall schedule a
hearing under Section 32-2-3 11.12 of these rules at a location

convenient to the nearest such provosed facility. Public notice of
the hearing shall be given as specified in Section 22.2.5 11i.8 of
these rules. : T : : :

12-2-¢ 11.13 Reopening of the Public Comment Period.

-}%r278—a 11.13.1 If arny data, infecrmation, or
arguments submiited durlpc the public comment period appear to
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raise substantial new cuestions concerning a permit, the chief may
take one or more of the folilowing acticns:

22 t=en 11.13.1.2 " Prepare a new draft permit,
appropriately modified, under Section %22 11.5 of these  rules.

EEtass 11.13.1.b Prepare a revised fact
sheet under Section 12-2 11.6 of these rules and recpen the comment
period.

pdRemrs 11.13.1.¢C Reopen or extend the
comment period under Section #2-2 1i.11 of these rules to give
interested versons an opportunity to comment on the information or
argumencs submitted.

Sk 11.13.2 Comnients filed during the reopened
comment period shall be Zimited to the substantial new guestions
that caused i1is reopening. The public notice under 3Section
12:211.8 cf fthese rules shall defire the scope of_the recopening.

=229 11.14 Response te Comments.

F2=S-e 11.14.1 At the time that any final permit is
issued, the chief shall issue a response Lo comments. This
response shall be in writing and shall: '

1ocmebart 11.14.1 .2 Specify which provisions,
if any, ¢of the draft vermit have been changed in the final permit
and the reasons for change; and

2G5 11.14.1.b - Brieily desCribe  and
respond to all significant comments on the draff permit railsed
during the public commenit pericod or hearing,

22Se 11.14.2 The response to comments shzll be
delivered to any perscon who commented Or any person who reguests
the same. - -

i2-= 11.15 The provisions of 40 CFR § 270.12 are excepted from
inceorperation by reference, Availability of information provided
under these rules is ceontrolled by the preovisions of W. Va. Code,
§ 22-13-12 and secticn 4224 11.7 of these rules.

= 11.16 The procvisions of 40 CFR 8§ 270.24 are excepted from
incorpcration by referénce. Consuli the rules of the Alr Quality
Board regarding emissions from process vents. i




Tz2—=5 11,17 The provision of 40 CER €§ 270.60(b) and 270.64 are
excepted from incorporation by reference. Consult the rulesz of
the Office of Water Resources and the Environmental Quality Beoard
regarding the -reguirements for underground indection wells..

§ 47-35- 12%31 DEED AND LEASE DISCLOSURE; NOTICE IN DEED TO
PROPERTY .
12201 The owner of the property on which a hazardous waste

management facility i1is located must record, in accordance with
State law, a notation on the deed or lease to the facility property
-- Oor on some other instrument that is normally examined during
ti tle search -- that will in perpetulity notify any potential
purchaser of the property that: '

12+%3.1.1 The land has been used to manage hazardous wastes;

122=2,1.2 1Its use ig restricied under 40 CFR § 264.117(c)

1235.2  Upon actual transfer of property which contains hazardous
wastes that have beén stored, treated, or disposed of, the previous
owner shall notify the chief in writing of such transfer.

1233.3  Other Requirements. Nothing contained in this Section 13
of these rules shall relieve any person from complyving with the
requirements on deed and lease disclosures set forth in W. Va.
Code, § Z22-18-21.

5 47—35—&2&4 STANDARDS FOR THE MANAGEMENT OF USED QIL.
13%4.1 The provisions cf 40 CFR part 278 are nereby adopted and

incorporated by reference with the excevticn contained in this
section. : :

1334.2 The term EPA2 aft 40 CFR part 278.82(b) shall have the
meaning of United States Environmental Protection Agency.

133+4.3 Notwithstanding the effective date of this rule, the
effective date of the provisions ¢f this Section 13 shall be July
1, 1895. ' ' -
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TABLE 1

PERMIT APPLICATION FEE SCHEDULE

STORAGE
EPA CODE ACTIVITY FEE FEE
S01 Drum ) <10C tons capacity =100 tons capacity
Container $1.000.06 £3.000.60C
$5.000.00 $7.500.60
S02 Tank <100 tons capacity =100 tons capacity
$5,000.00 $7.500.00
S04 Surface <1,000 tons capacity >1,000 tons capacity
Impoundment $2.50000 $3:000-00
$20,000.00 $25.000.00
S05__Drip Pad $5.000.00
S03 Waste Pile <100 tons capacity >100 tons capacity
$10.000.00 $15.000.00

S06  Waste Pile/

<100 tons capacity

>100 tons capacity

(Containment $10,000.00 $15.000.00
Bidg.)
DISPOSAL
EPA CODE ACTIVITY FEE FEE
D80 Landfill <1,000 tons/year >1,000 tons/year
$30.000.00 $50,000.00
D81 Land Application <1,000 tons/year >1,000 tons/year
$30.000.00 $50.000.00
D83 Surface <1,000 tons/year 21,000 tons/year
Impoundment $2,500.00 $5-000.00
$30,000.00 $50,000.00
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TABLE 1

PERMIT APPLICATION FEE SCHEDULE

(CONTINUED)

TREATMENT
EPA CODE ACTIVITY FEE FEE
TO1 Tank <100 tons capacity >100 tons capacity
$5.000.00 $7.500.00
TO2 Surface <1,000 tons/year =1,000 tons/year
Impoundment 3250000 . $3.00000
$20.000.00 $25.000.00
TO3 Incinerator <1,000 tons/year >1,000 tonsfyear
$10.000.00 $15.000.00
T80 thru T93 ) <1.000 tons/year >1.000 tons{vear
Boiler/Industrial Furnace $£10.000.00 $15,000.00
T04 Other (Resopved) {Resarvedy
$10,000.00 $15.000.00
T-94 Containment Bldg. $10.000.00 $15,000.00
Treatment
EMERGENCY PERMITS
EPA CODE ACTIVITY FEE
State and Federal Nil
Others $1.000.00
MISCELLANEQUS
EPA CODE ACTIVITY FEE
Permit Modification under 40 CFR, 270.42 $2.500.00
(Class L. 11, 11D
Medification under 40 CFR, 270,41 $5.000.00
Posi-Closure Care Permit $30,000.00
Closure Plans $3.000.00
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WEST VIRGINIA DIVISION OF ENVIRONMENTAL PROTECTION
WATER RESOURCES - SOLID WASTE MANAGEMENT
TITLE 47, SERIES 35 B
HAZARDOUS WASTE MANAGEMENT REGULATIONS

PUBLIC HEARING
JULY 24, 1995

A verbatim transcript of the public hearing will not be provided because there were no
comments received during the hearing. _

Only Robert Foster, who represented the West Virginia Manufacturers Association
attended the hearing. He read a statement that mirrored the West Virginia Manufacturers
Association's written conunent that opposed the proposed permit fee increase.




Appalachian Power Company
PQ Box 2021

Roanoke, VA 24022-2121
703 985 2300

E

APPALACHIAN
POWER

West Virginia Division of Environmental Protection R E C E l V E D

COffice of Waste Management

1356 Hansford Street

Charleston, WV 25301 JUL 2 5 1885
Atm: Mr. Mike Dorsey

. . DIVISION DF ENVIRONMENTAL PRADTECTION
Re: Comments of American Electric Power and OFFICE OF WASTE MANAGEMENT

. - TAMPLIANCE MONITORING & ENFDRCEMENT
Affiliated Power Companies
Proposed 47 CSR 35 - Hazardous Waste Management Regulations

July 24, 1995
Dear Mr. Dorsey:

On behalf of American Electric Power Service Corporation, Appalachian Power
Company, Columbus Southern Power/Ohio Power Companies, and Wheeling Power
Company, I offer the attached comment on the West Virginia Division of
Environmental Protection’s proposed Hazardous Waste Management Regulations, 1
would like to offer our appreciation for the opportunity to submit this comment and
look forward to a continued good working relationship between our companies and
the DEP.

If you have any questions concerning our comment, please contact Mr. James Lovell
of my staff at (540) 985-2429.

Sincerely,

Asdost [ S Felarnor o

Robert J. Robinson
Environmental Affairs Director

Attachment




Comments of American Electric Power on
the Proposed" Hazardous Waste Management Regulations"
47 CSR 35

Introduction:

The American Electric Power family of companies (which include American Electric
Power Service Corporation, Appalachian Power Company, Columbus Southern
Power/Ohio Power Companies, and Wheeling Power Company) present the following
comment to the proposed Hazardous Waste Management Regulations (47 CSR 35) of
the West Virginia Division of Environmental Protection.

Section 3.2.1.b.F (b) of the proposed Hazardous Waste Regulations is more stringent
than the federal regulations in that it restricts the disposal Conditionally Exempt Small
Quantity Generator waste. Thereby, the Company requests WVDEP to amend
Section 3.2.1.b.F (b) as follows:

"Is permitted, licensed or registered by a state to manage municipal or
industrial solid waste;




JACKsSON & KErrvy

ATTORNEYS AT LAW
1800 LAIDLEY TOWER

300 FOKCRIFT AVENUE 2 090X 883 175 EAST MaiN STREST
MARTHESVRG. WRST MRGTIA 25401 CHARLESTON, WEST VIRGINIA 25322 LECHGTON KERTUCKY 40535
TELEPHONE 504-263-8300 . TELERHEONE E06255-8500
€000 HAMPTON CEMTER TELEPHONE 3C4-340-1000 TELECOPIZR 304-340-1130 203 WEST WalN STREST
MORGANTOWN, 'WEST VRGENLA 28505 CLARKSELURS WEST VIR3INIA 26301
TELEPHOME 504.55%-3300 WRITER'S DIRECT DIAL NO. TELEPHCONE 304.-523-2002

255 RUSSELL AVENUE 340-1355 401 PENNSYLVANIA AVERUS M 1w

2
REW MARTINSY.LLE, WEST VIR3INA 26755 HASHINGTON, D C, 20837
TELEPHTHE J4-4£41751 R E ‘ E i V E EPHTMNE 222 9720200

TEO SAST WASHINGTON STREET 530 LhCOLH STREET
CHAALES TOWN, WEST VIRGINL 25414 Ju ly 25, 1985 LENVER, COLORADD 20284
TELEPHGHE 0047286385 TELEPHONE 3032370003

JUL 2 5 1995

DIVISION OF ENVIRONMENTAL PROTECTION
H. Michael Dorsey, Assistant Chief “MPLIZGE HONITORING & ShroREEHENT
West Virginia Division of
Environmental Protection
1356 Hansford Street
Charleston, WV 25301

Re: Union Carbide Corporation Comments on the
June 23, 1995 Proposed Amendments to the
West Virginia Hazardous Waste Management
Regulations (47 CSR 35)

Dear Mr. Dorsey:

Please find enclosed the Comments of Union Carbide
Corporation on the June 23, 1995 Proposed Amendments to the West
Virginia Hazardous Waste Management Regulations (47 CSR 358).

Sincerely,

B erdiene V. M_Q_)\\ls

BARBARA D. LITTLE

AEEQS0F4
Enclosure




COMMENTS OF UNION CARBIDE CORPORATION
ON THE JUNE 23, 1995 PROPOSED AMENDMENTS TO THE
WEST VIRGINIZA HAZARDOUS WASTE MANAGEMENT REGULATIONS

Oon June 23, 1995, the West Virginia Department of
Environmental Protection ("DEP") proposed amendments to 1its
Hazardous Waste Management Regulations ("HWMRY) 47 CSR 35. The
comment period on these proposed amendments extends through
Tuesday, July 25, 1995, including a public hearing to be held on
July 24, 1995.

Union Carbide Corporation appreciates the opportunity to
comment upeon the June 23, 1995 proposed amendments to the HWMR,
which revisit a regulation which was promulgated as a final rule by
the DEP (at the time, the Department of Natural Resources) on April
1, 1988, with the amendment of §8.6.4.c. This amendment was an
addendum to §8.6.4.b., the provision which required the completion
of closure activities within 180 days after receipt of the final
volume of "hazardous waste," rather than "waste," to conform to the
May 2, 1986 U.S. EPA amendment to 40 C.F.R. §265.113. This
provision is commonly known as the "time for closure" rule.

It was determined by the DEP in 1987 that the adoption of
the amendment to §8.6.4.b. to be identical to 40 C.F.R. §§264.113
and 265.113, would have the unintended effect of depriving both
Union Carbide and the City of South Charlestcon of the continued use
of an environmentally sound waste management facility - Holz
Impoundment.

In premulgating a State hazardous waste management
program, the State’s program may differ from the federal program so

long as the State program, taken as a whole, is not less stringent




than the federal RCRA program. The DEP carefully analyzed a West
Virginia HWMR amendment §8.6.4.c. (repromulgated June 1, 15%4 as
Appendix 1) to §§264.113 and 265.113, which would provide stringent
protection to the federal provision while accommodating the
continued utilization of the Holz Impoundment for the receipt of
non-hazardous waste. Indeed, the West Virginia Hazardous Waste
Management Permit No. WVD980554885 was issued on the basis of the
revised §8.6.4.c¢. (repromulgated in 1994 as Appendix 1) to allow
the continued operation of Holz for the receipt of non-hazardous
waste. The permit does govern the operation of Holz during its
term (until November 8, 1998) regardless of regulatory changes.
DEP’s stated rationale for the June 23, 1995 proposed
deletion of Appendix 1 is that "....one section that did not meet
the stringency reguirements of U.S. EPA." However, in the
regulatory preamble (attached hereto and incorporated herein) to
the 1987 rule, DEP persuagsively argues that the State’s regulatory
scenario as set forth in the 1987 §8.6.4.c. (repromulgated in 1994
as Appendix 1, without substantive change) is as stringent as the

federal EPA’s requirements:

"We (the DEP) believe that these conditions
implement provisions that are equivalent to
and no less stringent than the EPA’s
requirements for the closure of a hazardous
waste surface Impoundment" (p. 9 Regulatory
Preamble to 1987 HWMA).

Moreover, the West Virginia addendum to the "time for
closure" rule has been part of the HWMR for eight (8) years.

Considering all of the extensive federal review of the West
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Virginia HWMR program, any objection of the EPA at this late date
is arbitrary and capricious. Indeed, given that this regulation
was included in the second "RCRA Cluster" following the base
program approval in 1986, EPA would have already approved
§8.6.4.c.!

otherwise, the 1987 comments of UCC (enclosed herewith
and incorporated herein) justifying the continued operation of Holz
remain the same excepting that the operating history of Holz over
the past eight years further bolsters the argument that Holz is an
environmentally sound waste management facility. The extensive
groundwater monitoring documented over the past eight years has
shown no exceedences, and indeed no detection of the permitted

groundwater parameters.

ITf EPA has not authorized any West Virginia HWMR beyond the
May 1986 base program, then the majority of the West Virginia
hazardous waste management program is not federally enforceable.

- -




The groundwater protection standards of the Water Resources Board are
not subject to pernitting and licensing by the Board, since the Board
does not have permitting authority. Rather these standards are made
applicable to TSD facilities through permittng by the Chief. The
closure provisions contained in 40 C.F.R. §264.351, however, are
different since they pertain to incinerators which are permitted by the
WVAPCC (See West Virginia Administrative Regulations, Air Pollution
Control Commission, Series 25, Section 24.01), However, the WVAPCC
does not review closure plans for the incinerators; the DNR carries out
this program function,

Thus, we have adopted the suggestion and, for clarity and completeness,
have 1included =z reference to 2all state provisions paralleling this
federzl provision.

Section 8.6.3.¢.3 Permit Modificatiens for Closure Plans

One commenter pointed out that the Department misplaced the phrass
"waste piles" in the middle of the section and also sought clarifyng
language concerning submission of an amsnded ¢losure plan. We have
adopted the suggested clarification. The phrase waste pile, however,
is ecorrect iIn this section and we offer the following explanation of
its retention.

This section is designed to parallel 40 C.F.R. §265.112(e)(3) which
deals with unexpected events impacting on the closures of all TSD
facilities., It also contzins specific previsions relating ¢o both
surface Impoundments and waste piles.

Sections 8.6.4.b And 8.6.4.c (Time of Closure)

The proposed regulations add the word "hazardous" te this section so
that a facility must close within one hundred and eighty days of the
final receipt of hazardous waste rather than one hundred and eighty
days after the final receipt of waste. EPA considers this change to be
a clarification of an existing regulation rather than a substantive
change of any reguirement.

Three commenters made suggestions regarding this  section. Cne
commenter informed the Department that the change to this provision
would severely impzct the cperation of its publiely owned treatment
works (POTW). Currently, this commenter sends sludge from its POTW to
a surface impoundment that does not plan to receive hazardous waste
after October 30, 1888. Thus, the proposed rule would make it
emphatically clear that the surface impoundment could not remain open
to receive its non-hazardous sludge.

Another commenter suggested that the DNR delay rulemzking on this issue
since  the parallel EPA regulatory provision (#0 C.F.R. §264.113) is
being appealed to the United States Circuit Court of Appeals and
settlement negotiations are underway.

Finally, the owner of the surface impoundment impacted by this
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regulation urged that the Department allow its facility to remain open
to receive wastes by placing specific operating and closure
requirements on the facility.

The EPA's rationale for adopting its clarifying rule was based on
several points. First, they considered ¢the change to be merely a
elarification since the closure rule adopted a two-step process that
called for removal or dispesal of all hazardous waste from the facility
within 90 days after receipt of hazardous waste and compliance with the
closure performance standards within 180 days. In essence, the
reference made to waste rather than hazardous waste in the 180 day
provision was inadvertent and should have beeén construed to mean
hazardous  waste. Thus, such eclarification was made merely for
consistency.

Second, EPA claims that this nonsubstantive change is consistent with
the "two~part ‘'prevention and care' system whose geoal is to minimize
formation of leachate and migratien of leachate to the adjacent
subsurface soil, ground water, or surface water."

Under the EPA regulatory scheme the goal of minimizing the formation
and migration of leachate is achieved through performance standards for
a surface impcundment which inelude the use of a liner, the removal or
solidification of the hazardous waste and the placement of a final
cover {cap) on top of the surface impoundment to minimize percolation
of liquids such as rainwater into the unit. This ecap, in the EPA’s
opinion, will also: (a) prevent the filling of the unit with leachate
and overflowing; (b) proteect surface water from runoff, and (e¢)
discourage direct access to the hazardous waste.

Finally, EP& claims that placement of the cap will reduce leachate
generation in the case of units which do not contain liners, and that,
since even lined units will "eventually leak," the cap is "eritical for
the long term control of the unit." The EPA alsc notes that it is
often mnot known whether the unit is leaking until it is deteeted by
groundwater monitoring and, therefore, the cap should be applied as
soon as possible.

It is axiomatic that ir order for a state to retain autherization, its
hazardous waste management program must be consistent, equivalent, and
no less stringent than the federal program. Consistency of programs is
Jjudged by the provisions of 40 C.F.R. §270.4., Equivalency of the state
and federal programs is judged by the state's Attorney General and EPA
by comparing specific provisions of the programs, However, no
prineiples have been established concerning how to determine whether a
state's program, which adopts provisions similiar to the federal
requirements, is equivalent toc the federal provisien.

Deciding whether a state regulatory provision is no less stringent than
its federal counterpart is also a judgment made by EPA which does mnot
have any guiding principles except to recognize that state exemptions
to federal requirements cannot be mandatory; rather, they must be
discretionarily given by the state authority.
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Thus, in deciding upon approved regulations, the Department must
consider not only the comments received but alse this scheme of
federal-state relaticonships.

The Deparment recognizes the dilemma faced by the owner and users of
this necessary facility. We have adopted a new Section B8.6.U4.c which
places stringent provisions on any surface impoundment which continues
to remain open to receive wastes after its final receipt of hazardous
wastes.

In our opinion, the Department's approved regulation is consistent,
equivalent and no less stringent than the federal provision even though
it allows the surface impoundment to remzin open after receipt of the
the final volume of hazardous waste. The Department is hopeful that
the state Office of the Attorney General and the EPA will judge
equivalency and stringeney in  a manner which considers the
environmental and health protections achieved by both programs rather
than an analysis which merely considers that the State program allows
the facility to remain in operation.

The rule that is being approved today wiil allow a hazardous waste
surface impoundment which c¢eases to receive hazardous waste prior to
November 8, 1988 to remzin in operation after final receipt of
hazardous waste 1if certain conditions are met, The Department is
placing the time limitation for cessation of receiving hazardous waste
for several reasons. The variance is a mechanism to address a change
in the regulations. Owners and operators, however, must not be given
an unlimited amount of time to make adjustments to their their waste
disposal practices. Secondly, by selecting a date of November 8§, 1988
we are limiting this variaznce to facilities which are or could be in
"interim status" (i.e. facilities which, by virtue of their existence
prior to enactment of the law, are not reguired te be in compliance
with the full requirements of the law). In this way facilities whieh
are caught in the transition period are not unduly disrupted, provided
the Department 1s assured that the facility will not harz health and
environmental concerns. This philosophy is consistent with the federal
pregram. Thirdly, by limiting this variance process to facilities that
are cor could be in interim status, the Department' variance process
applies to facilities which do not fit into the same "prevention and
care" regulatory scheme EPA descibes in its preamble. Thus the State
can adequately demonstrate that its program is eguivalent and ne less
stringent than the federal program.

The first condition is that the facility will eclose, in accordance with
an approved closure plan, within 180 days after final receipt of its
last volume of waste, Other than applying this provision Lo the
receipt of waste, this language is identical to the EPA provision which
relates to final receipt of hazardous wasie.

Second, the owner or operator of the surface impoundment must have a
hazardous waste permit for the unit which requires compliance with all
applicazble State regulatory provisions as though it were an operating
hazardous waste surface impoundment. This reguirement makes the




previsions of the State's current program applicable to such unit even
though it is no longer recelving hazardous waste. The State's current
operating standards are mere stringent than the EPA program in many
ways, especlially as the program protects against off-site migration of
groundwater,

The State program establishes a groundwater protection standard which
triggers corrective action to prevent migration of groundwater whenever
a "statistically significant increase" of a hazardous constituent is
discovered in the groundwater. The EPA program, on the ofher hand,
allows the EPA to specify "alternate concentration limits" which could
allow contamination of the groundwater and still not require corrective
action. Thus {he State program requires that corrective action
designed to prevent migration of contaminated groundwater must always
be taken whenever a '"statistically significant increase" is detected.
Considered together, the first twe requirements mean that the State
pregram will require more stringent groundwater protection standards
for a longer period of time at the unit then the EPA program reguires.

Tne third condition which the facility must meet is that the owner or
operator must Institute procedures to minimize the amount of head
created by any 1liguid in the surface impoundment. When considered
together with permit requirements concerning maintenance of adequate
freebcard to prevent overtopping, these provisions will alsc prevent
overflow and minimize the pressure which may force liquid out of the
unit and into the groundwater.

Ensuring that the facility is actually in compliance with all
applicable groundwater monitoring requirements generally applicable to
this facility means that the unit will have in place an adequate system
for detecting whether the impoundment is leaking. This creates an
additional incentive for the owner or operator to operate the facility
in compliance with eritical provisions of the program.

The fourth condition is that the owner or operator must make a
demonstration to the Chief sufficient to show that no adverse impact to
human health or to the environment will result from the continued
operatiocn, closure, and post closure pericds for the unit provided that
the owner or operator continues to comply with the approved corrective
action program. 3Such a demonstration reguires the same elements zs the
EP& would require for a facility to be exempt from corrective action
(i.e, to receive an alternate concentraticn limit). 1In this manner
the Department places into effect an extra layer of protection. Under
the Department's policy, corrective action must be taken to keep the
leak frow migrating off-site, This fourth condition, however requires
that the Chief agree that the unit is in a2 lecation where even if
off-site migration did occur, such migration would not be harmful,

As an alternative to this demonstration, the owner or operater could
demonstate that the unit has a synthetic liner which does not show
evidence of leaking or a liner of compacted material with a low
permeability, or the owner or operator can make a demonstration that
the unit has design and operating procedures which, together with its
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location characteristies, will prevent the migration of hazardous
constituents into the groundwater or surface water beyond the point of
compliance, This is the same demonstration that the HSWA would allow a
facility to make to be exempted from the double liner requirements.
The Department is allowing this condition as an alternative Ffor the
fourth condition because it is directed at the same goal as that
condition ~- preventing adverse impacts to waters from a surface
impoundment.

We believe that these conditions implement provisions that are
equivalent to and no less stringent than the EPA's requirements for the
closure of a hazardous waste surface impoundment.

Allowing the unit to remain open as a waste management unit regulated
by the Hazardous Waste Management Act means that the unit will be
governed by the State's program for a peried of time which is longer
than the coverage that unit would receive under the less stringent
federal program. For example, if the facility ceases to receive
hazardous waste under the federal program, it would be covered by the
federal program for thirty years under the post-closure care period.
Under the State's scheme, a facility whieh remained open to receive
waste would be covered for the entire time it received waste and then
for the thirty year post-closure care period. Due to the relatively
slow rates of lateral migration in groundwater, this extra time may be
significant for detecting leakage from the unit.

Not only is the regulatory time lengthened for the faecility but the
facility will also be regulated as an operating unit rather than
treated as a closed unit. This means that the facility will be
subjected to more stringent regulations than a closed unit as well as
more freguent inspections and attention.

Comparing the State's regulatory scenarioc with the federal 'prevention
and care" regulatory scenario discussed by the EPA in its preamble is
difficult since the federal regulatory scenario does not apply to
"interim status™ units. Indeed the federal program allows interim
status hazardous waste management units to close without either the
liners or the leachate gollection system which the EPA discussed as a
part of their regulatory scenario. The State program plugs this hole
in the federal regulatory scheme more effectively than just requiring a
cap to "minimize" leachate formation by requiring corrective action and
a demonstation of no adverse impact. In addition, the cap which the
State will require for this facility upon closure is the same as that
required from any permitted facility and is more stringent than the
federal cap required for interim status units.

The State variance process is not mandatorily applied. The Chief ean
reject the request for the wvariance if the owner's or operator's
demonstration does not convince the Chief that the continued operation
of the unit will not have an "adverse impact to human health and the
environment." This is the same demonstration that EPA requires to
allow a leaking facility to continue operation without corrective
action. The State program, of course, would not allow a leaking
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facility to continue without  corrective action. Rather, the
demonstration is used by the State as a test to ensure that the unit is
located in an area where harm could not occur to human health or the
environment Iif a leak did occur, rather than a test occurring after a
leak has occurred. Furthermore, it ig only one basis for allowing
continued operation of the unit as a waste disposal unit.

If the owner or operator chooses to seek a variance from the time of
closure rule based on the liner regquirement, the Chief must also review
the documentation and approve it before the variance is granted. We
should note that an owner or operator seeking the variance on these
grounds must meet the same requirements as a facility seeking a
variance from the "minimum technolecgy requirements" under the HSWA and
thus could remain open to receive hazardous waste under the federal

program without installing a double liner.

Section 9.4.1.b.2 Hazardous Wastes Burned for Energy Recovery

One commenter pointed out that the exemption contained in this section
is 1intended to apply only to "eonditionally exempt" small quantity
generators and therefore suggested that we add that phrase inte this
provision. We have done so.

Section 10.2.7 Small Quantity Generator Execlusion From Regulation

One commenter gquestioned the scope of the phrase "manufacturing
facilities" in the parenthetical comment contained in this seection. We
have included a reference to the SIC Manual for clarity.

Section 15.1.b Notification of Transfer of Property Containing
Hazardous Waste

One commenter urged that we retain this provision since it was the only
place where the State required such notice. After analysis we decided
to keep this provision rather than delete it as originally proposed.

Section 15.4.c.1 Ability to Remove Notation on Deed

A commenter urged us to not allow removal of the notation in the deed
that hazardous waste was disposed of at the site, even if the hazardous
waste was properly removed. We have deleted that ability so that the
only option is for the owner or operator to add the notation that
hazardous wastes have been removed from this site. In that way all
future owners can be notified that hazardous waste was disposed of at
that site at some point in time.

N
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COMMENTS OF UNION CARBIDE CORPORATION
ON THE JANUARY 7, 1987 PRCOPOSED AMENDMENTS TO THE
WEST VIRGINIA HAZARDOUS WASTE MANAGEMENT REGULATIONS

On January 7, 1987, the West Virginia Department of
Natural Resources ("DNR") proposed amendments to its Hazardcus
Waste Management Regulations. The comment period on these
proposed amendments extends through February 9, 1987, including

a public hearing to be held on that date.

Union Carbide Corporation appreciates the opportunity
to comment upon the January 7, 1887 proposed amendments to the
West Virginia Hazardous Waste Management Regulatiéns. Union
Carbide supports the generzl comments of the West Virginia
Manuifacturers Association. Additionally, of specific concern
to Union Carbide is the proposed Amendment to §8.6.4.b which
would reguire the completion of closure activities within 180
days after receipt of the final wvolume of "hazardous waste,”
rather than "waste," to conform to the May 2, 1986 U.S. EPA
amendment to 40 C.F.R. §265.113. This provision 1s commonly

known as the "time for closure" rule.

The proposed revision to §8.6.4.b has the effect of
depriving both Union Carbide and the City o©f South Charleston
of the continued use o0of an environmentally sound waste

management facillty - Holz Impoundment.




More than seventy-five percent of the wastes disposed
in Holz are non~hazardous biological treatment sludges,
generated from sophisticated biological treatment facilities.
Onliy the Institute wastewater ftreatment plant sludge has been
defined as hazardous pursuant to the hazardous waste management
regulations, solely because the sludge 1s derived from
treatment of a leachate stream generated from the Goff Mountain
Landfill. This waste stream, which is hazardous by definition
only, will not be disposed at Holz after November, 1988.
Significant capacity will be remaining in Holz Impoundment for
the continued environmentally sound disposal of the wasgewater
treatment plant sludge from the City of Scouth Charleston Sewage |
Treatment Plant and the Union Carbide South Charieston Plant's

coal-fired boiler f£ly ash and wastewater ftreatment sludges.

The federal Hazardous and S$olid Waste Amendments
require that the receipt of hazardous waste into surface
impoundments be halted by November, isgsg, unless the
impoundments are retrofitfted with synthetic 1liners. However,
surface impoundments could continue to receive non-hazardous
wastes. The change in the time for closure rule frustrates
this provision by requiring a surface impoundment, which
complies with the 1law by halting the receipt of hazardous

waste, to stop all waste receipt and prematurely close.

If the DNR, through its permitting authority, approval

of an extended closure plan or maintenance of its existing time




of closure rules, authorizes Holz Impoundment to continue to
receive non-hazardous wastes, Holz Impoundment will,
nevertheless, be subject to all of the stringent hazardous
waste management regulations £for the balance of 1ts useful
life. This includes permitting reguirements and operating
standards, including comprehensive groundwater monitoring, and
corrective action applicable to hazardous waste management

facilities.

If Holz Impoundment is prematurely closed, the large
volume of sludge from the Scouth Charleston Sewage Treatment
Plant, as well as the Union Carbide South Charleston Plant fly
ash and sludges, would be disposed in a solid waste facility,
which is not subject to the stringent controls which would be

applicable to the future operation of Holz.

West Virginia has no available environmentally
acceptable facilities which have the capacity for disposal of
the non-hazardous wastewater treatment sludges currently
disposed in Holz Impoundment. Locating a proximate sludge
disposal site which would provide equivalent protection of
human health and the environment as Holz Impoundment 1is
problematic, 1f not impossible, and such site would not be
subject to the stringent controls which are and will be
applicable to Holz Impoundment. In any event, it is unlikely
that any alternative site for disposal of the large volumes of

non-hazardous waste currently managed in Holz Impoundment could




be installed and operational by MNovember 8, 1988, Since the
waste handling capacity of Helz Impoundment is essential to the
day-to-day operations of the Union Carbide facilities, this
could . result in & shut-down of such facilities for some
extended period of time following November 8, 1988, pending
completion of alternative waste handling capacity. Moreover,
lack of sludge disposal capacity would have a catastroephic
effect on the ability of the C(City of South Charleston to
provide adeguate wastewater treatment for an extended period

after November 8, 1988.

EPA justifies the change to the time for closure rule
on the basis that expeditious closure of hazardous waste
disposal surface impoundments, after they are no longer
receiving hazardous wastes, improves protection of human health
and the enviromment. This is not the case in regard to Holz
Impouridment. Reguiring a2 final cap for Holz Impoundment, prior
to the time it 1is filled to grade, creates significant
potential environmental problems due to the premature closure.
First, the location, management, and extensive groundwater
monitoring system at Holz Impoundment renders it a superior
waste management facility for the sewage sludge from the South
Charleston Waste Treatment Plant as well as the wastes from the
Union Carbide Scuth Charleston Plant. Secondly, the
post-closure care requirements of the West Virginia regulaticns
are not as stringent as the reguirements which would be

applicable to an operating unit. If Holz is required to close,




groundwater monitoring would be continued for 30 years, if it
is allowed to continue %o operate for its anticipated useful
life, groundwater monitoring would be provided for 30 more

vears after it is fillied.

EPA's rationale for requiring closure within 180 days
after final receipt of hazardous waste is that the final cover
for a surface impoundment is the primary federal control to
protect - groundwater. The West Virginia Hazardous Waste
Management Regulations are significantly more stringent than
the federal regulaticons in that they regquire, for the continued
operation of 'a surface impoundment, a demonstration that
statistically significant increases of hazardous constituents
do not occur in the groundwater or surface water during the
active life of the facility. If a2 statistically significant
increase of hazardous constituents should occur, an operator of
a surface impoundment 1is required by West Virginia law teo
implement <corrective action to ensure that the surface
impoundment 1is in compliance with the groundwater protection
standaréd znd tc prevent hazardous constituents from exceeding
background concentrations by removing such constituents from
the groundwater. Union Carbide believes that the more
stringent corrective action provisions of the West Virginia law
provide a significantly greater degree of protection of the
groundwater and surface waters than placement of a final cover

on a surface impoundment.




In summary, Union Carbide urges the DNR to utilize its
authority, as provided 1in the existing corrective action
standards, and 1its authority to reguire specific operating and
closure reguirements through permitting, to provide for an
environmentally sound waste disposal faclliity £for the Kanawha
Valley by keeping Holz Impoundment operational for its useful

life.
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South Charleston Sanitary
Board
P.O. Box 8336
South Charleston, WV 25303
(304) 744-1351
Fax: (304) 744.4403
FAX TRANSMISSION COVER SHEET 1
RECEIVE D

Date: July 25, 1995 ' ' )
To: Mike Dorsey JUL 2 3 1995
Fax: 558-0256

DIVISION oF £yy
NVIRONME
OFFICE oF waceo! -4 7AL PROTECTION

TVRPLIANCE mo WiSTE MANAGEMENT
Subject:  Comments Proposed Rule Change

NITORING & EnForcEmEyT
Sender:  Tim Carroll

YOU SHOULD RECEIVE 5 PAGE(S), INCLUDING THIS COVER SHEET. IF
YOU DO NOT RECEIVE ALL THE PAGES, PLEASE CALL (304) 744-1351.

Plesse find attached fax copies of comments on Hazardous Waste Regulation
Changes. These are being mailed certified today.
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Mike Dorsey
Tuly 24, 1995
Page Two

All proposed rule changes should evaluate the costs as well as the benefits of
the regulation. After all, we are striving for Environmental Protection not
Environmental Perfection. 1 appreciate the opportunity to comment on these
regulations and would welcome the opportunity for my staff to discuss our

concerns with you,

e —

Sincerely,

Richard A. Robb
Mayor

ge:  Pat Patterson, Board Member
Ed Perry, Board Member
Paul Rogers, South Charleston Sanitary Board

Rita Johnson, Plant Manager, South Charleston Sewage Treatment Company
Fred Moore, Asst. Plant Manager, Unien Carbide Corporation
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The Tity of Bouth Charleston

. ©. Bos 8537
Bouth Charleaton, West Birgivia 25303

Fichard A, Robh, Hryar

July 24, 1995

West Virginia Division of Environmental Protection
Office of Waste Management

1356 Hansford Street

Charleston, WV 25301

Attn: Mike Dorsey

RE: Proposed Rule Change, Hazardous Waste Management Regulations
Dear Mr, Dorsey:

As Mayor of the City of South Charleston and Chairman of the South
Charleston Sanitary Board, [ am concerned about the potential financial impact of
the referenced rule changes. Our board has not been able to fully evaluate these
changes or the effect upon the residents and business of South Charleston, however
preliminary indications are that any rule which ¢liminates the possibility of
continued use of Holz impoundment will ultimately cost our residents and
businesses more.

We have found the industries in South Charleston to be good corporate and
environmental citizens. Based upon our review, Holz impoundment is
environmentally sound and abandonment of this facility for regulatory purposes
only would not serve any practical good.
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Mike Dorsey
Page Two
July 24, 1995

Based upon our review, Holz impoundment is envirenmentally sound and
the continued use of this facility would serve to substantially reduce operating
costs, benefitting the residents of South Charleston and the industrial climate.

All proposed rule changes should evaluate the costs as well as the benefits of

the regulation, We appreciate the opportunity to comment on these regulations, and -

would like to further discuss these issues with your staff,

Sincerely,

2 g,TZS_,...,

Paul E. Rogers
General Manager

¢c:  Honorable Richard A. Robb, Mayor of South Charleston
Pat Patterson, Board Member
Ed Perry, Board Member
Carolyn Atkinson, City Aftorney
Rita Johnsen, South Charleston Sewage Treatment Company
Fred Moore, Union Carbide Corporation
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- -BOX 3336* SOUTH CHARLESTON WV 25303 o 744-1361

July 24, 1995

West Virginia Division of Environmental Protection
Office of Waste Management

1356 Hansford Street

Charleston, WV 25301

Attn: Mike Dorsey

RE: Proposed Rule Change, Hazardous Waste Management Regulations
Dear Mr. Dorsey:

The South Charleston Sanitary Board owns the South Charleston
Wastewater Treatment Plant that serves the City of South Charleston, Green Valley
Community Public Service District as well as major industries in the City of South
Charleston, Industrial Users served by this facility include Union Carbide Main
Plant, Union Carbide Technical Center, FMC Corporation, Olin Corporation,
South Charleston Stamping Plant, CSX, and other industries located in the South
Charleston Ordinance Center.

We have found the industries in South Charleston to be good corporate and
environmental citizens, This letter is written to express concern over proposed
hazardous waste rule changes, specifically the proposal to eliminate Appendix 1
from the regulations. Currently, sludge from the South Charleston Sewage
Treatment Plant is disposed of at Holz impoundment, a Union Carbide RCRA
facility, Other options for the disposal of these solids are costly (approaching 2
million doilars per vear). Qur sanitary sewer rates will need to be raised to reflect
this 40 percent increase in operating costs.




A Allegheny Power System

LARRY D. MYERS Bulk Power Supply
Directar, Environmental Services 800 Cabin Hill Drive
Greenshurg, PA 15601-1689
(412) 838-6806  FAX (412) 838-6888

July 21, 1995

West Virginia Division of Environmental Protection R E C E ' V E D

Office of Waste Management —
1356 Hansford Street JUL 9.1
Charleston, WV 25301 -2y 1%

QVIStaN OF Ex
ViR
OFFICE or waoro CHTAL PROTECTION

ATTN: Mr. Mike Dorsey TR
. ! MOKIToRING & ENFORCEMENT

Dear Mr. Dorsey:

Allegheny Power Service Corporation (APSC), as agent for Monongahela Power Company
(MP) and The Potomac Edison Company (PE), is pleased to submit the enclosed comments
pertaining to the June 23, 1995 draft of West Virginia Hazardous Waste Management Regulations
(WV47CSR35). APSC, MP, and PE wish to express our appreciation to the West Virginia Division
of Environmental Protection for the opportunity to comment on the proposed revisions. Since no
specific directions limited comments to the newly proposed language, APSC has reviewed and
commented on the entire regulation package, ranging from typographical errors to requested changes
in the proposed regulations. The enclosed comments are listed by the applicable draft provision
number and page.

If vou require further dialogue regarding the enclosed comrments, please contact Mr. R. D.
Cain at our Cabin Hill office, telephone (412) 838-6814.

Sincerely,

Gt ae

RDC/PMP




COMMENTS OF THE
ALLEGHENY POWER SERVICE CORPORATION,
MONONGAHELA POWER COMPANY,
AND THE POTOMAC EDISON COMPANY
ON THE JUNE 1995 DRAFT
WEST VIRGINIA HAZARDOUS WASTE MANAGEMENT REGULATIONS
WV47CSR35

§3.2.1.a/page 5 Smell Quantity Generator (SQG) and §3.2.1.b./page 12 Condionally Emempt
Small Quantity Generators (CESQG). ;

We recommend including provisions to exempt a SQG/CESQG from expanded requirements when

during a calendar month the hazardous waste generated exceeds the allowable SQG/CESQG limits

as a result of a unique incident and not a routine process. If the WV DEP is uncomfortable with this

provision the generator could notify the State of the incident.

$3.2.1.a.L.(¢)/page 10
The references to provisions 3.2.1.2.K.(a2)(il) and 3.2.1.a.K(a) within this provision should be

replaced with 3.2.1.2.L.(a)(ii) and 3.2.1.a.L.(a), respectively. In addition, the second reference {i.e.
3.2.1.a.L.(a) } may best be replaced by 3.2.1.a.L.(a)(1)-(ii), but the intent is not exactly clear.

§3.2.1.a.L.(e)(iii)/page 10

This provision requires that “agreements” be made with State emergency response teams, emergency
response contractors, and equipment suppliers. Allegheny Power Service Corporation has been
involved with both local and State emergency response teams through the community right to know
laws, but has not developed any formal “agreement” with these entities. The most binding
“agresment” we have is our blanket contracts with our emergency response contractors and
equipment suppliers. Nevertheless, we believe that replacing the word “agreement” with the word
“arrangement”, as appears in subprovisions (i) and (ii), more than adequately meets the intent of the
provision. Retaining the word “agreement” could imply written obligation which will be very
difficult if not impossible to obtain, particularly with local and State emergency response teams. Not
knowing how the Division is interpreting “agreement” could leave some in the regulated community
unknowingly in noncompliance, Therefore, we recommend replacing the word “agreement” with
“arrangement”.

§3.2.1.a.L.(f)/page 11
With reference to the comment above, if the word “agreement” is replaced by the word
“arrangement”in 3.2.1.a.L.(e)(iii), then it also needs to be changed in this provision.

1




§3.2.1.a.L.(j)/page 11

This provision requires that regardless of the emergency (fire or spill) the fire department must be
contacted. This seems to be contradictory to the first part of this provision and to the provisions
discussed above that require “agreements (arrangements)” with emergency response teams. Inthe
event of a spill, notifying the local fire department will only cause congestion at the scene for those
“emergency spill response team experts” responding to the incident. Moreover, the first portion of
this provision states that the “proper response to the emergency” should be initiated, and the “proper
response” may not always be the fire department. Therefore, we recommend deletion of the newly
added language to this provision (“including but not limited to calling the fire department in the

event of a fire or remediating a spill™).

§7.4.3 and 7.4.3.a/page 18
In the process of striking out the old numbering of these provisions, the newly added “4”appears to
have been deleted. '

§7.6/page 18
In the process of striking out the old numbering of this provision, the neulv added “6"appears to
have been deleted.

§47-35-11/pages 20-29

This entire section is misnumbered and the order of the first three provisions is somewhat confusing.

We recommend that the first provision read as written (i.e. “The provisions of 40 CFR part 270 . .

), that the second provision be the third one in the draft as written (i.e. “The term “major. . . ©), and

that the third provision be the second one in the draft as written (i.e. “For purposes of this section
..”). This order, we believe is the most logical with respect to the remaining provisions that follow.

In addition, the following number changes need to be incorporated into this section:

Provision number as typed in draft New recommended provision number

11101 11.1

11.10.2 , 11.3

11.10.3 11.2

11.2.1 11.3.1
1121.a-11.2.1¢c 11.31.2-11.3.1¢c

11.2.2 11.3.2
11.2.2.a-11.2.20 11.3.2.2-11.3.20
11.2.2b.A-11.220bD 11.3.2b.A-11.3.2.0D
1122.c-11.2.24d 11.32.¢c-11.3.2d

vd

-




Provision number as tvped in draft

New recommended provision number

11.2.3 11.3.3
11.23.a-11.230b 11.3.3.a-11.3.3D
11.23.b.A-11.23bF 11.3.30.A-11.33bF

11.2.4 11.3.4
11.24a-11.2.441 11.34.a-11.3.41

11.2.5 11.3.5

11.25a 11.3.5.a
11.25aA-1125a8B 11.3.5.aA-11.3.5.aB

11.2.5b 11350
11.25b.A-112.5bB 11.3.5b.A-11.3.5b.B

11.2.5.¢c 11.3.5.¢

11.2.5cA 11.3.5.c.A

11.2.5d 11.3.5d
11.254dA-11.2.5dD 11.3.5dA-11.3.54d4D

11.2.5.e 113.5e
11.25eA-11.25eB 11.3.5.e.A-11.3.5e.B

11.2.6 11.3.6

11.2.7 , 11.3.7
11.27.a-11.2.7.0 11.3.7.2-11.3.7b

11.2.8 11.3.8

11.2.8.a 11.3.8a
11.2.8.a.A-11.2.8.a.C 11.3.8.2A-11.3.8.a2.C

11.2.8b 11.3.8.b

11.2.9 11.3.9

11.2.9.a 11.3.9.a
11.29a2A-11.29aB 11.3.9.a.A-11.3.9.aB

11.2.9b 11.3.9.b

11.3 11.4

114 11.5

11.5 11.6

§11.2.4.d/page 23 _ ]
Aside from the comection to this provision number, as noted above, references to 11.2.4.c nead to
be changed to 11.3.4.c




§11.2.4.e/page 23
Aside from the correction to this provision number, as noted above, references to 11.2.4.d and
11.2.4.e. need to be changed to 11.3.4.d and 11.3.4.¢, respectively.

§11.2.4.g/page 23
Aside from the correction to this provision number, as noted above, the reference to 11.2.4 needs to
be changed to 11.3.4.

§11.2.4.h/page 23
Aside from the correction to this provision number, as noted above, the reference to 11.2.4 needs to
be changed to 11.3.4.

§11.2.5.b.A/page 24
Aside from the correction to this provision number, as noted above, the reference to 11.2.5 needs to
be changed to 11.3.5. '

§11.2.5.c/page 24
Aside from the correction to this provision number, as noted above, the reference to 11.2.5 needs to

be changed to 11.3.5.

§11.2.5.c.A(g)/page 25 ,
A closing parenthesis is needed around the “g” in the provision number.

§11.2.5.c.Ath)page 25
Aside from the correction to this provision number, as noted above, the reference to 11.2.5 needs to

be changed to 11.3.5.

§11.2.5.c..A()/page 25
Aside from the correction to this provision number, as noted above, the reference to 11.2.5 needs to
be changed to 11.3.5.

§11.2.5.d.A/page 25 7 o
Aside from the correction to this provision number, as noted above, the reference to 11.2.5.2 needs

to be changed to 11.3.5.2.




§11.2.5.d.C/page 26
Aside from the correction to this provision number, as noted above, the reference to 11.2.5.a needs
to be changed to 11.3.5.a. B ’

§11.2.5.e..A/page 26
Aside from the correction to this provision number, as noted above, the reference to 11.2.5 needs to
be changed to 11.3.5. '

§11.2.5.c.A(e)/page 27 ) S -
Aside from the correction to this provision number, as noted above, referencesto 11.2.6 and 11.2,7
need to be changed to 11.3.6 and 11.3.7, respectively.

§11.2.5.e.B/page 27
Aside from the correction to this provision number, as noted above, the reference to 11.2.5.e.A needs

to be changed to 11.3.5.e.A.

§11.2.6/page 27
Aside from the correction to this provision number, as noted above, references to 11.2.8 and 11.2.9
need to be changed to 11.3.8 and 11.3.9, respectively.

§11.2.7.b/page 28
Aside from the correction to this provision number, as noted above, the reference to 11.2.5 needs to

be changed to 11.3.5.

§11.2.8.a.A/page 28
Aside from the correction to this provision number, as noted above, the reference to 11.2 needs to
be changed to 11.3.

§11.2.8.b/page 28 .
Aside from the correction to this provision number, as noted above, the reference to 10.2 needs to
be changed to 11.3.5.

§11.4/page 29
Aside from the correction to this provision number, as noted above, the reference to 11.2.4 needs to
be changed to 11.3.4.




§13.2/page 30 B
Since this provision is an exception to the incorporation, by reference, of 40CFR279, we believe the

phrase “United States Environmental Protection Agency” should be replaced with the phrase “West

Virginia Division of Environmental Protection”.
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Re: Hazardous Waste Management Regulations

Dear Mike:

Enclosed please find an original and two copies of the comments of the
West Virginia Manufacturers Asscciation to the West Virginia Division of
Environmental Protection, Office of Waste Management proposed legislative rule
"Hazardous Waste Management Reguiations,” 47 CSR 35. The WVMA files these
written comments in accordance with the Notice of Public Hearing on a Proposed Rule
filed with the Secretary of State on June 23, 1995, requiring written comments to be
filed with the agency by 5:00 p.m. on July 25, 1995,

The WVMA requests that you return one copy that has been stamped as

received. The WVMA appreciates the opportunity to comment on the proposed rules.
Should you have any questions, please contact me at your convenience.

Very truly %

Michael P. McThomas

Enclosures

c: Karen Price, President
West Virginia Manufacturers Association
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ON THE
DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF WASTE MANAGEMENT
HAZARDOUS WASTE MANAGEMENT RULE
47 CSR 35

July 24, 1995

1. INTRODUCTION

On June 23, 1995, the West Virginia Division of Environmental
Protection, Office of Waste Management ("DEP" or "OWM") filed a proposed
legislative rule, "Hazardous Waste Management Regulations,” with the Secretary of
State. A public hearing on the proposed legislative rule, 47 C.5.R. 35, is to be held
on July 24, 1985, at 6:00 p.m. at the Office of Waste Management. The notice
provides that written comments will be accepted until 5:00 p.m. on July 25, 1995,
Pursuant to this notice, the West Virginia Manufacturers Association {("WVMA") files
these comments.

The WVMA represents a broad cross-section of large and small industrial
concerns throughout West Virginia. Because WVMA members are subject to, and
significantly affected by, the hazardous waste management program, and have been
invelved with its development since its inception, the WVMA seeks to ensure a

reasonable regulatory program.




H. GENERAL COMMENTS

A. Incorporation by Reference, Determination of Stringency and
Constitutional Takings Determination.

The rule narrative does not include findings regarding incorporation by
reference, determination of stringency or constitutional takings as is required by W.
Va. Code §8 22-1-3 and 22-1-3a. While it is evident that the rules have incorporated
by reference the federal hazardous waste regulations, 40 C.F.R. Parts 260-270, the
rule narrative does not make a statement to this affect, Nor is the incorporation
complete. Although the agency has attempted to assist small quantity generators
("SQG") and conditionally exempt small quantity generators ("CESQG") by segregating
the requirements that each has to meet to avoid full regulation, the distinction causes
confusion and removes available requlatory compliance options otherwise available.
For instance, under the state rules for SQG and CESQG, each is required to
accumulate or store hazardous waste for designated periods only in tanks or
containers. The federal regulation, 40 C.F.R. § 262.34, allows generators to use drip
pads so long as the generator complies with the additional requirements set forth
therein. This option may be particularly important to wood treatment businesses. To
avoid this sort of inconsistency between the state and federal rules, the WVMA urges
the OWM to incorporate all of the federal rules by reference, and to eliminate separate
rules for SQG and CESQG.

Similarly, the rule narrative does not identify a determination of
stringency, i.e. whether the contents of the rule are more or less stringent than the

federal counterpart regulations, nor does the narrative identify whether a




constitutional takings may result from implementation of the rule or whether the
agency engaged in a conscious analysis in this regard.

Several provisions of the rule remain more_stringent than the federal
regulations, i.e. 47 C.S.R. 35, § 3.1.1, providing for additional requirements to obtain
exemption from the definition of hazardous waste for certain wastewater treatment
wastes, and 47 C.S.R. 35, § 3.2.1.b.F., which does not allow CESQG to dispose of
hazardous waste in municipa! landfills in West Virginia (compare with 40 C.F.R.
§ 261.5(f)(3).) The areas of difference between the federa!l and state requirements
must be identified and the agency needs to provide specific written reasons which
demonstrate that such deviation and stringency is necessary to protect, preserve or
enhance the quality of the environment or human health or safety, taking into
considerationthe scientific evidence, specific environmental characteristics, legislative
findings, policies or purposes relied upon.

B. Permit Application Fee Schedule

The WVMA asserts that the fee schedule as proposed by the OWM is
astronomically high and poses a significant burden on the ability to do business in
West Virginia, These fee increases range from five hundred percent (600%) to one
thousand two hundred percent {1,200%). The WVMA believes these fee increases
wiill pose a significant adverse affect on doing business in West Virginia.

The fee increases will not only negatively impact existing businesses, but
it will also substantially affect the decisions of businesses to expand or locate in West

Virginia. As a matter of state policy, we should not unnecessarily and arbitrarily




establish hurdles to the establishment or relocation of new business. The new fee
schedule will cause any business that needs to secure a hazardous waste permit to
operate to reevaluate its decision to operate in West Virginia, The attendant fee to
obtaining a permit will be another disincentive to doing business in our state. It is
counter productive to efforts of both the private and public sectors to establish well
paying manufacturing jobs. The social and economic effect of the fees is in all
aspects negative. Companies will be forced to allocate additional funds to the permit
acquisition and renewal and divert those funds from expansion, employee salary
increases, employee hiring and the like. As a matter of public policy, the fees should
be rolled back to their current levels. Moreover, the fee expense outlay will ultimately
be passed onto consumers. But, in the interim, the cost of the product produced will
rise putting West Virginia compeanies at a competitive disadvantage to companies
located in other states and throughout the world. Because all companies must
compete on a global basis, we seriously impair West Virginia businesses by adopting
the proposed fee schedule,

Recognizing that the statute provides that the OWM may promulgate
rules which establish a schedule of fees to recover the costs of processing permit
applications and permit renewals, W.Va, Code § 22-18-6(a}{11}, the WVMA submits
that the cost attributable to the permit application and renewal is not reasonable nor
reflective of the time and expense that it should take to review permits. The agency

did not justify, in any rudimentary manner, the costs attributable to permitting, either




new issuance, medification or renewal of permits. The agency is urged to develop a
reasonable and justifiable fee schedule.

In addition, the agency did not anzalyze, and did not merely identify, the
economic impact on industry other than to comment that the "[iln some instances,
those entitites [sic] directly affected by the rules {i.e., generators, transporters} may
require capital expenditures to come into compliance with the new provisions.” In this
narrative, the agency does not provide any explanation of the economic impact of the
proposed rule on specific industries regarding the imposition of the fee schedule.
Accordingly, the agency has failed to comply with the fiscal note requirements and
provided misieading and inadequate information and analysis of the impact of the fee
schedule,

This proposed fee schedule amounts to nothing more than another tax
on businesses. West Virginia businesses already forward significant sums in tax
revenues to the state coffers as a cost of doing business in West Virginia. The
WVMA urges the OWM to reconsider its position with respect to the proposed fee
schedule, reevaluate the negative and unanticipated effects, and revise the fee
schedule to be more reasonable and justifiable expression of the costs that the agency
is authorized to recover.

. SPECIFIC COMMENTS

Section 1 Scope and Authority
Section 1.6 - Incorporation by Reference

This section is missing strike-throughs and underlines for changing the




effective date of the federal regulations that are incorporated by reference. The rule
in effect presently incorporates the July 1, 1994 federal regulations. The date 1994
should be identified to be deleted and the new date of 1295 should be identified with
underscoring.
Section 3  Identification and Listing of Hazardous Waste

Section 3.2.1.a Small Quantity Generators

This section was revised at paragraph (d), with respect to determining
whether a material is a hazardous waste, by referencing the exclusions set forth in 40
C.F.R. § 261.4. However, this listing of exclusions and exemptions is incomplete if
the concept is to ensure that small gquantity generators are directed to regulatory
exclusions. Specifically, 40 C.F.R. § 261.2(e} identifies materials that are not solid
wastes and therefore not hazardous wastes when recycled. Thus, the agency should
identify the other federal rules that also allow a generator to determine that a material
is not a hazardous waste.

Sections 3.2.1.a.Dand E

The deletion of these section identifications appears to be inadvertent
and they should be reinstated, especially since there is text of the rule remaining and
revised.

Section 3.2,1.a.F(b)

There is a grammatical error in thislsection after the words "except

when" the terms "addition or removing" are used. The correct usage should be

"adding or removing.”




Section 3.2.1.a.F(f)
Following the words "dike, berm, wall” the words "or other"” should be /
inserted before the word "device." This appears to be a typographical error. |
Section 3.2.1.a.L{c)
The cross reference 3.2.1.a.K(a} in the mentioned section is in error, It/x
should be 3.2.1.a.L(a). This error appears twice in the section.
Sections 3.2.1.a.L, 3.2.1.a.M and 3.2.1.a.N
The sections found on page 12 of the proposed rule are out of sequential
order. These sections should be 3.2.1.a.M, 3.2.1.a.N and 3.2.1.a.0, respectively.
Section 3.2.1.b Conditionally Exempt Small Quantity Generators
Section 3.2.1.b.G(b)
This section notes that if waste is mixed with used oil, the mixture is
subject to 40 C.F.R. Part 266, Subpart E. The proposed rule revises the citation, S
correctly, to Part 279. However, the remainder of the paragraph is superfluous, and
conflicts with the specific provisions of 40 C.F.R. Part 279, relating to used oil and
mixtures thereof. Accordingly, this paragraph should read as follows:
(b) [f @ conditionally exempt small quantity generator’s
wastes are mixed with used oil, the mixture is subject to
40 CFR part 279.
This suggested change will eliminate any confusion as to the appropriate

requirements. All used oil activities should be regulated pursuant to Part 272 unless

otherwise specified in 40 C.F.R. Part 279,




Section 5  Standards Applicable to Generators of Hazardous Waste

Section 5.5

This section states that all references to and requirements of small
guantity generators in the federal regulations should be deemed references to section
3.2.1. As noted above, although the agency has attempted to assist small quantity
generators ("SQG") and conditionally exempt small quantity generators ("CESQG") by
segregating the requirements that each has to meet to avoid full regulation, the
distinction unintentionally limits the ability of SQGs to use the full range of federal
regulatory options by stating that all references to and requirements of QG "shall be
deemed references to Section 3.2.1." This Section 5.5 causes confusion and does
not add any clarification to the use of Section 3.2.1 by SQG. While the requirements
for SOG are centralized in Section 3.2.1, the inclusion of this statement could be
interpreted to foreclose regulatory options provided by the federal regulations, i.e.
exemption from solvent waste land disposal restrictions set forth in 40 C.F.R. §
268.30(a)(1). In addition, Section 5.5 covers SQGs, but does not mention CESQGs
althcugh the citation to Section 3.2.1 covers both SQGs and CESQGs. Therefore, the
WVMA recommends deletion of this Section 5.5 in its entirety, or in the alternative,
replece the mandatory language of "shall" and "deemed" with "are intended to" or

words of similar consequence.




Section 8 Interim Status Standards For Owners and Operators of Hazardous
Waste Treatment, Storage and Disposal Facilities

Section 8.3

This Section 8.3 incorporating the provisions of 40 C.F.R. Part 265,
Subpart J, relating to tank systems is proposed for deletion; however, this proposed
deletion makes a significant change to the regulatory law of West Virginia that has
been in effect and relied upon since April 1, 1988 -- the day the hazardous waste rule
implementing the tanks systems became effective. Although the federal regulations
note a date of January 12, 1987, the trigger for calculating the time window available
to retrofit, upgrade or close out particular tanks within eight years, is the date the rule
first became effective in West Virginia: to wit, the April 1, 1988. Thus, approximately
one year of time remains prior to the requirement to implement the EPA standards
impased in the regulation. This section should not be amended or revised until after
the expiration of the time frame as originally adopted by the agency and approved by
the Legislature. Any termination by rule change at this time, a year prior to the
required, is blatantly unfair to those persons who relied in good faith on the rule as
proposed, revised, and approved by the Legislature.
IV. CONCLUSION

The WVMA appreciates this opportunity to offer these comments, and
trusts that the OWM will give these comments careful and due consideration. The
WVMA stands ready to assist the OWM in development of additional comments,
explanations or revisions, and will provide additional information or research upon

request. However, the WVMA is particularly concerned with the revised fee schedule,

9
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and accordingly, will continue to pursue alternative fees throughout the rule-making
process and beyond. If the OWM has any questions or if additional information is
required, please contact the WVMA at you earliest possible convenience.

Respectfully submitted this 24th day of July, 1925,

Karen S. Price, President

West Virginia Manufacturers Association
2001 Quarrier Street

Charleston, West Virginia 256311

{(304) 342-2123

Prepared by:

Robinson & McElwee

P.O. Box 1791

Charleston, West Virginia 25326
Contact: Michael P. McThomas, Esquire
(304) 347-8339
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RESPONSE TO COMMENTS
ON
WEST VIRGINIA HAZARDOUS WASTE MANAGEMENT REGULATIONS
TITLE 47 SERIES 35

The Division of Environmental Protection, Office of Waste Management (OWM) received
written comments from the West Virginia Manufacturer's Association, Union Carbide Corporation,
Appalachian Power Company, Allegheny Power System, The City of South Charleston and the South
Charleston Sanitary Board. The following are the comments submitted and the responses thereto:

Comment:  Three commenters opposed the elimination of Appendix 1 from the proposed rule.
These commenters expressed economic concerns and stated that the Holz Impoundment (which is
the sole facility affected by the appendix)is not an environmental threat and should not be closed for
purely regulatory concerns. One commenter noted that regardless of any change to this rule, the
impoundment will be able to remain open until the expiration of its current Hazardous Waste
Management Permit in 1998. - - ' '

Response: OWM agrees with the comment that even if Appendix 1 is removed, Holz
Impoundment will be able to remain in use until its permit expires in 1998 and will then have a given
amount of time for proper closure and post closure monitoring. It seems a bit odd to be discussing
a specific operating unit when addressing comments to a rule but, as noted above, the Holz
Impoundment is the only unit in the entire state to be impacted by the proposed change, indeed Holz
is the only unit of its type that is still operating in the entire country.

The United States Environmental Protection Agency (EPA) has gone to great lengths to close
surface impoundments such as Holz that received hazardous wastes because unlined surface
impoundments are inherently non-protective of public health and the environment. Statements that
this particular unit is environmentaily sound and has shown no exceedences in groundwater
parameters are not entirely accurate.

Chapter 22 Article 18 of the West Virginia Code mandates the West Virginia Division of
Environmental Protection to seek regulatory primacy for implementation of the Resource
Conservation and Recovery Act. The State currently has such primacy for the base program and is
seeking primacy for subsequently enacted portions of the program. By allowing Appendix 1 to
remain in the Rule, the State would seriously jeopardize its continuing base program primacy and
forfeit its ability to gain further primacy. ' '

One commenter cites West Virginia Division of Natural Resources response to comments
from 1987, In the intervening time environmental regulations have evolved and matured, eight vear
old responses do not necessarily reflect today's realities. It must also be pointed out that the affected
parties still have more than two (2) years 1o plan for the disposal of their sewage treatment siudge.




Response to Comment Period Ending July 25, 1995
Page 2

APPALACHIAN POWER COMPANY

Comment:  One commenter noted that Section 3.2.1.b.F(b) of the proposed rule is more stringent
that the federal regulations in that it prohibits the disposal of Conditionally Exempt Small Quantity
Generator waste in industrial or municipal solid waste facilities.

Response: The comment is correct that this section is more stringent than the federal regulation;
however, the West Virginia Solid Waste Management (Title 47 Series 38) prohibit the disposal of
hazardous waste in any solid waste facility; therefore, in order to prevent confusion the hazardous
waste rules are consistent with the solid waste rules. It would be unfair for this agency to indicate
to one segment of the regulated community that an action was acceptable and legal when, in reality,
it is not. It is much simpler and more appropriate to prohibit the disposal of hazardous waste in
industrial or municipal solid waste facilities than to stand silent or approve the practice in the
hazardous waste arena and then punish generators in the solid waste arena.

ALLEGHENY POWER COMPANY

Comment: §3.2.1.a This comment recommended exempting Conditionally Exempt Small
Quantity Generators and Small Quantity Generators from expanded requirements when they exceed
the hazardous waste generation limits during a calendar month as a result of a unique/non routine
incident.

Response: The OWM is sensitive to the situation described in the comment as it is a fairly regular
occurrence. Currently it is handled as recommended in the comments. That is, if a generator exceeds
a regulatory limit due to a non-routine incident and notifies the OWM, no action is taken by the
agency. It simply doesn't make sense to perform all the actions necessary to move a generator from
one category to another and then move then back the following month. Because there has never been
a problem with this system, the agency sees no reason to alter the rule to specifically address the
issue. -

Comment: §3.2.1.aL(c) This commenter (as well as one other) pointed out that numbering and
references located at 3.2.1.a.K(a)(iii) and 3.2.1.a.K(a) need to replace the letter K with the letter L.

Response: OWM has made this correction.

Comment: §3.2.1 .é.L(e)(iii) This commenter proposed that the term agreement be replaced
with the word arrangement at the cited location to promote consistency within the rule and to allow




Response to Comment Period Ending July 25, 1995 )
Page 3 S -

the regulated

community more flexibility in meeting the requirements.
Response: The OWM agrees with this recommendation and has made the appropriate change.

Comments:  §3.2.1.aL(f) This commenter proposed that the word agreement be replaced with
the word arrangement for the reasons stated above.

Response: ~ The OWM agrees with this recommendation and has made the appropriate change.

Comment: §3.2.1.a.L(j) This commenter suggested a change in this section because the current
wording seems to require the calling of the fire department in the event of an incident other than a
fire.

Response: The OWM disagrees that the wording in this section is unclear or ambiguous as it
specifically gives the examples 1) "calling the fire department in the event of a fire or” 2) "remediating
a spili". This language was inserted at the suggestion of EPA to make the current rule consistent with
federal regulations; therefore, it will remain.

Comment: §7.43 and 7.43.a This commenter stated that the OWM apparently inadvertently
struck out the newly added 4 to the referenced sections.

Response: The commenter is correct and the changes have been made.

Comment: §7.6  This commenter noted that the OWM apparently inadvertently struck out the
newly added 6 to this section. )

Response: " The commenter is correct and the change has been made.
Comment:  §11  One commenter noted that the entire section had apparently been misnumbered

and provided a suggested renumbering system and corrections to interval references to correct the
~ problem. '

Response: The commenter is correct that the section was largely misnumbered. The section has
been renumbered and internal references have been corrected, The suggested renumbering system
was not used; however, because it did not fif the needs of the section. The OWM does appreciate
the effort put forth by the commenter on this issue.
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Comment: §13.2 One commenter suggested that the phrase "United States Environmental
Protection Agency” in this section needed to be changed to "West Virginia Division of Environmental
Protection”.

Response. - This section coincides with 40 CFR Part 279 of the federal regulations which deal with
the regulation of used oil. The particular section concerns the use of used oil as a host suppressant
and provides that a state may petition the EPA to allow the use of used oil for that purpose. Clearly.
the state cannot petition itself and the section in question is designed to insure the involvement of
EPA in such decision. Therefore, this language will not be changed.

WEST VIRGINIA MANUFACTURERS ASSOCIATION

GENERAL COMMENTS

Comment A: The commenter states that statutory requirements under WV Code §§22-1-3 and 22-
1-3a were not met in that a determination of stringency was not made. Further it is proposed that in
its attempt to assist Small Quantity Generators and Conditionally Exempt Small Quantity generators,
the OWM has removed regulatory options that might be advantageous to certain generators and
recommends that the federal regulations for these classes of generators by adopted by reference also.

Response: Regarding the statement on the determination of stringency cite above §22-1-3a states
in part that the determination applies to rules promulgated "on or after the first day of July, one
thousand nine hundred ninety-four" which are "new or amended environmental provisions". The
provisions to which we assume the commenter refers are neither new nor amended, It is the OWM's
position that no "new or amended"” provisions in this rule are more stringent than the counterpart
federal regulations,

It is true that at least two provisions of the rule which have been in effect for many vears are,
indeed, more stringent that their federal counterpart, however, those provisions (which include
requiring Conditionally Exempt Small Quantity Generators to notify of their hazardous waste activity
and prohibiting Conditionally Small Quantity Generators from disposing of their wastes in municipal
or industrial landfills} are intended more as a service to the regulated community than as a regulatory
burden,

The reasons for requiring Conditionally Exempt Small Quantity Generators to notify is that
there is no reputable disposal company that OWM is aware of that will accept hazardous waste from
any generator that does not have an EPA ID number. An EPA Identification number is obtained by
filing a Notification of Hazardous Waste Activity.
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West Virginia Solid Waste Management Regulations (Title 47 Series 38) prohibit the disposal
fany hazardous wastes in West Virginia landfills regardless of the source. It would be inappropriate
for different units within the same agency (hazardous waste and solid waste) to send mixed signals
to the regulated community on this issue; therefore, it is made clear that this action 15 not allowed in
the hazardous waste management. rule also. (See also the comments of Appalachian Power
Company)

As stated above, these provisions have been part of the West Virginia Hazardous Waste
Management Regulations for many vears and have not been amended. OWM, therefore, believes that
the cited statutory requirements do not apply.

The second part of this General Comments Section was a concern that, as written, the Small
Quantity Generator and Conditionally Exempt Small Quantity Generator rules remove options for
these generators that are open to them in the federal regulations. It is not the OWM's intention to
in any way disadvantage these generators; in fact, the effort to consolidate the requirements was
mtended to make compliance easier for generators of small amounts of hazardous waste. In any
event it is believed that an addition in §5.5 clartfies the intent of the OWM and preserves the options
of the generators. This addition states:

"Section 3.2.1 is not intended to limit the access of Small Quantity
Generators to any Sections of the federal regulations which may have an
impact upon their operations”.

Comment B: The commenter feels that fee schedule proposed by the OWM is far too high and has
not been supported by data that shows the costs of processing permits is equal to the proposed fee
increase. Further the commenter believes that the increase will be a significant burden to industry,
will have an adverse effect on the potential for doing business in West Virginia and will result in
increased consumer ¢osts.

Response:”  The OWM appreciates the commenter's concern about the fiscal impact of this revised
fee schedule. The OWM has studied the costs associated with permit processing, however, and has
compared the proposed schedule with the fees charged by surrounding states as well as the country
in general and feels that the fees contained in this rule are reasonable and as accurate as can be
achieved in an exercise such as this.

The current fee schedule is well over a decade old and has long ceased to accurately reflect
the needs of the OWM. In addition, the lack of a non-dynamic state funding source for the hazardous
waste permitting program threatens the existence of the program itself. It is therefore necessary to
seek a method to fund the permitting unit that will insure that it has adequate financial resources to




Response to Comment Period Ending July 25, 1995
Page 6 :

remain a viable unit in the face of uncertain financial times. OWM believes that a stable financial
situation at this office is advantageous to the regulated community and to the state in general.

Specific Comments”

Comment: §1.6 Incorporation by Reference. The commenter noted that a date, strike-through
and underline is missing at the effective date. 1994 needs to be inserted and struck through, then
1995 needs to be added and underlined.

Response: QWM agrees with the comment and the appropriate changes have been made.
Comment:  §3.2.1.a The commenter states that referencing the exclusions at 40 CFR 2614
is not sufficient to identify all potential exclusions or exemptions and that 40 CFR 261.2(e) also needs

to be referenced.

Response: QWM has added a reference to 40 CFR 261.2(e) at §3.2.1.a2.B(d) that clarifies the
issue. _ - o

Comment: §32.1aDand321aE The commenter points out that these section
identifications appear to have been inadvertently left out and shall be replaced.

Response: The commenter is correct and the section identifications have been replaced.
Comment: §3.2.1.a.F(b) The commenter points out a grammatical error where the word

"addition" should actually be "adding”.

Response: The commenter is correct and the change has been made.
Comrent: 3.2.1.aF({f) The commenter points out that the words "or other" appear to be

missing prior to the word "device" in this section.

Response: The commenter is correct and the words have been added to make the sentences read
in part "...dike, berm, wall or other device."

Comment:  §3.2.1.aL(c) The commenter points out that the referenced citation is cross
referenced as 3.2.1.a.K(a) and should be changed.

Response: This error was noted by Allegheny Power Systems also and has been remedied.
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Comment: §3.2.1aL, 321 aMand3.2.1.aN The commenter points out that these
identifications are in error and should be 3.2.1.a M, 3.2.1.a.N and 3.2.1.a.0 respectively.

Response: . The commenter is correct and the changes have been made.

Comment: §3.2.1.b.G(b) The commenter pdims out that the language in the citation after the
phrase "...is subject to 40 CFR part 279" is superfluous and conflicts with 40 CFR part 279,

Respgnse: The commenter is corract and the conflicting portion of the section has been removed.
The cite now reads: .

(b) If a conditionally exempt small quantity generator's wastes are mixed with used oil,
the mixture is subject to 40 CFR part 279.

Comment: 5.5  The commenter states that this section limits the ability of Small Quantity
Generaters and Conditionzlly Exempt Small Quantity Generators to access all areas of the federal
regulations that may be advantageous to them and suggests the deletion of the section or the use of
non mandatory language such as "shall" or "are intended to".

Response: Thus section was added to the rule at the request of EPA. While OWM understands
the commenter's concerns, it is in no way the intention of OWM to limit access to the federal

" regulations to any generator. To that end QWM has changed the mandatory language and added
another sentence so the section now reads in part " .and 262.44 are intended to be references to
Section 3.2.1 and the subparagraphs herein, as appropriate Section 3.2.1 is not intended to limit the
access of Small Quantlty Generators to any sections of the federal reuulauons which have an impact
upon their operations.”

Comment.  §8.3  Thecommenter expressed the fear that by adopting the January 12, 1987 date

for the effective date for calculating the time window to upgrade, retrofit or close certain tanks (eight

years} generators in West Virginia would be, in effect, cheated our of a year to achieve compliance

since the previous rule used the date April 1. 1988 as the trigger date. It was requested that the April
1988 date be retained.

Response: . Because this ruie package will not be considered untilthe 1996 session of the State
Legisiature, and if approved, will not take effect until after April 1, 1996 the comment is moot.
Facilities had eight (8) years to upgrade, retrofit or ciose certain tanks, No matter which date is used
(January 12, 1987 or April |, 1988), the time period will be over by the time this rule comes into
effect. -




Comment:

Response:

Comment:

Response:

Comment:

Response:

Comment:

Response:

Comment:

Response:

Comment:

Response:

Attachment
to
Legislative Rule-Making Review Committee
Questionnaire
REASONS FOR AMENDMENTS

§§7.4.3 and 7.4.3.a  One commenter noted that the agency apparently inadvertently
struck at the newly added number 4 at these locations.

The commenter is correct and the number 4 has been put back at 7.4.3 and 7.4.3.a.

§7.6 One commenter noted that the agency had apparently inadvertently struck out
the newly added number 6 at this location.

The commenter is correct and the number 6 has been put back at 7.6.

'§3.2.1.a.L(¢) Two commenters pointed out that references to 3.2.1.a.K(a) and

3.2.1.a.K(a)(iii) should actually read 3.2.1.a.L(a) and 3.2.1.a.L(a)(iii) respectively,

The commenters are correct and the appropriate changes have been made to section
3.2.1.aL(c).

§3.2.1.a.L(e)(iii) One commenter proposed that the term "agreement” in this
section be replaced with the word "arrangement” to promote consistency and allow
greater flexibility,

The agency agrees with the suggestion and has replaced the term "agreement” with
the term "arrangement" at section 3.2.1.a.L(e)(iii).

§3.2.1.a.L(f) One commenter proposed that the term "agreement" in this section be
replaced with the term "arrangement" to promote consistency and allow greater
flexibility.

The agency agrees with the suggestions and has replaced the term "agreement" with
the term "arrangement” at section 3.2.1.a.L(f).

§11 One commenter noted that the section had been misnumbered and
recommended a numbering system.

The commienter is correct that there was a numbering errer ini section 11, The section
has been renumbered.
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Comiment;

Response:

Comment:

Response:

Comment:

Response:

Comment.

Response:

Comment:

Response;

Comment;

One commenter statés that, in its attempt to assist. Small Quantity Generators and
Conditionally Exempt Small Quantity Generators, the agency has limited access to
certain provisions which may be useful to those generators.

__The agency has added language at Section 5.5 that resolves this issue. It is not the

agency's intention to limit the access of any generator to relevant positions of the
federal regulations.

§1.6  One commenter noted that the date 1994 had been omitted and that the date
1995 had not been underlined.

The agency agrees with this comment. At §1.6 the date 1994 has been added and
struck through and the date 1995 has been underlined.

§3.2.1.a One commenter suggested that the exclusions referenced at this
location were not sufficient and that a reference to 40 CFR part 261.2(e) also needed
to be made.

The agency concurs and a reference to 40 CFR part 261.2(e) has been added at
section 3.2.1.a.B(d).

§3.2.1.aDand E One commenter pointed out that those section identifications
appear to have been inadvertently eliminated.

- The commenter is correct and the section headings 3.2.1.a.D and 3.2.1.a.E have been
inserted at the appropriate points,

§3.2.1.a.F(b) One commenter pointed out that the word "addition" should actually
be "adding".

"The commenter is correct and the word "adding" has replaced the word "addition" at
section 3.2.1.a.F(b).

3.2.1.a.F(f) One commenter pointed out that the words "or other” appear to be
missing before the word "device" at this location.
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Response:

Comment;

Response:

Comment:

Response:

Comment:

Response:

The commenter is correct and the wording at section 3.2.1.a.F(f) is now "or other
device"”.

§3.2.1.a.L, 3.2.1.a.M and 3.2.1.a.N One commenter pointed out that these sections
should actually be 3.2.1.a.M, 3.2.1.a.N and 3.2.1.a.0 respectively.

The commenter is correct and the section headings 3.2.1.a.L, 3.2.1.a.M and
3.2.1.a.N have been changed to 3.2.1.a.M, 3.2.1.a.N and 3.2.1.a.0 respectively.

§3.2.1.b.G(b) One commenter noted that the language in this section after the phrase
"...1s subject to 40 CFR part 279..." 1s superfluous and contradicts 40 CFR part 279,

The commenter is correct and section 3.2.1.b.G(b) now reads:

"If'a conditionally exempt small quantity generator's wastes are mixed
with used oil, the mixture is subject to 40 CFR part 279."

§5.8 One commenter expressed concern that this section limited access of Small
Quantity Generators and Conditionally Exempt Small Quantity Generators to areas of
the federal regulations which may be advantageous to them and suggested elimination
of the section or the use of non-mandatory language.

The agency has added language at section 5.5 that makes it clear that it in no way
intends to limit the access of small generators to usefiil sections of the federal
regulations.
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Comment:  §3.2.1.a.1L9J) One commenter suggested a change in this section because the current
wording seems to require the calling of the fire department in the event of an incident
other than a fire.

Response: The agency rejects this comment and feels that the wording is unambiguous and clearly
does not require the calling of the fire department in cases that do not involve fire.
The wording in question merely gives examples for the generator.

Comment: §8.3 One commenter expressed concern that by adopting the January 12, 1987

trigger date for tank upgrading or closing instead of the current date of April I, 1988,
that some generators might lose one year (the rule provide for eight years) for the
mandated actions.

Response: Because this rule will not become effective until 1996, the eight year period will have
expired regardless of which date is used. Therefore, this comment is rejected.

Comment; §13.2 One commenter suggested that the phrase "United States Environmental
Protection Agency" in this section be changed to "West Virginia Division of
Environmental Protection”.

Response: The agency rejects this comment due to the fact that the applicable section involves a
requirement that cannot be delegated to the state.

Comment: Three commenters opposed the elimination of Appendix 1 from the proposed rule.

Response: The agency rejects these comments due to the nature of the affected by this change and
that unit will have until 1998 to plan for the close of the unit. In addition, if Appendix
I were to remain, federal authorization of the state's hazardous waste management
program would be in jeopardy.

Comment: Two commenters noted that Section 3.2.1.b.F(b) of the proposed rule which prohibits
the disposal of Conditionally Exempt Small Quantity Generator waste in municipal or
industrial solid waste facilities and ask that this be remedied.

Response: The agency rejects these comments due to the fact that the West Virginia Solid Waste
Management Regulations (Title 47 Series 38) prohibit the disposal of any hazardous
waste in West Virginia facilities.
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Comment; One commenter recommended exempting Conditionally Exempt Small Quantity
Generators and Small Quantity Generators when they exceed the hazardous waste
generation limits due to unique/non-routine occurrences.

Response: The recommended regulatory change is, in effect, how the agency currently handles
unique/non-routine occurrences. It is necessary to maintain the regulations as they
currently are to prevent abuse of the system. The comment is, therefore, rejected.

Comment: One commenter objected to the increased fee schedule for hazardous waste permits

and asked that the schedule be left at its current level.

Response: The agency rejects this comment due to the fact that the cost of permit fee preparafion
and review have increased dramatically in the time since the current schedule was
approved. The agency's review of the associated costs and the needs of the office
demonstrate that the proposed schedule is consistent with those costs and needs.




