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DEPARTMENT OF ENVIRONMENTAL PROTECTION

BRIEFING DOCUMENT

Rule Title:

47 CSR 32, “Environmental Laboratories Certification and Standards of Performance”
AUTHORITY:

West Virginia Code §22-1-15

SUMMARY OF RULE:

This rule governs the certification of laboratories conducting environmental analyses of
waste and wastewater as required by rules or orders issued pursuant to covered statutory
programs. The rule establishes the provisions for obtaining and maintaining laboratory
certifications and the criteria and procedures laboratories will be required to follow in
analyzing samples.

STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:

Revisions are made to update laboratory procedures and requirements consistent with the
many advances that have been made in analytical protocol. The changes also increase the
annual lab certification fees and impose a new application fee designed to recover the
agency’s costs of administering the program

FEDERAL COUNTERPART REGULATIONS —- INCORPORATION BY
REFERENCE/DETERMINATION OF STRINGENCY:

There is no federal counterpart regulation, thus no determination of stringency is
required.

CONSTITUTIONAL TAKINGS DETERMINATION:
Tn accordance with §22-1A-1 and 3(c), the Secretary has determined that this rule will not

result in taking of private property within the meaning of the Constitutions of West
Virginia and the United States of America.

CONSULTATION WITH THE ENVIRONMENTAL PROTECTION ADVISORY
COUNCIL:

At its meeting on June 24, 2008, the Environmental Protection Advisory Council
discussed this rule. (See attached minutes for Council’s discussion.)




West Virginia Department of Environmental Protection

ADVISORY COUNCIL MEETING MINUTES
Tuesday, June 24, 2008
601 57" Street, SE, Charleston, WV
West Virginia Room — 3™ Floor

IN ATTENDANCE:

Members of the Council:

Jackie Hallinan

Karen Price

Bill Raney

Rick Roberts

DEP:

Randy Huffman Cabinet Secretary

Lisa McClung Deputy Cabinet Secretary and Director,
Division of Water and Waste Management

Raymond Franks I General Counsel

Karen Watson Associate General Counsel

Kathy Cosco Communications Director

Pam Nixon Environmental Advocate

Ken Politan Mining & Reclamation

Lewis Halstead Mining & Reclamation

Charlie Sturey Mining & Reclamation

Carroll Cather Water & Waste Management

Don Martin Land Restoration

Brian Long Water & Waste Management

Dan Arnold Water & Waste Management

Mike Zeto Environmental Enforcement

Terrie Sangid Water & Waste Management

Jim Mason Air Quality

Mike Johnson Water & Waste Management

Kathy Emery Water & Waste Management

Scott Mandirola Water & Waste Management

Visitors:

Tom Boggs Chamber of Commerce

Don Garvin WV Environmental Council

Ruth Lemmon. WYV Auto/Truck Dealers Association




OLD BUSINESS:

Secretary Huffman called the meeting to order at 1:35 p.m., and he announced that Members Lisa
Dooley and Larry Harris would not be attending. On motion made by Mr. Raney and seconded by
Ms. Hallinan, the Council approved the minutes from the March 18, 2008 meeting. Secretary
Huffman then ceded the floor to Mr. Franks.

NEW BUSINESS:

Mr. Franks noted that for the 2009 regular legislative session, DEP was proposing changes to 20
rules, grouped by Division for presentation to the Council. Depending on who had shepherded the
rule through its initial drafting, either Mr. Franks or Ms. Watson would lead the discussion, with
program administrators available to assist in answering the Council’s questions.

Ms. Watson presented 60 CSR 3, the “Brownfields” Rule. Ms. Watson explained that the Rule was
currently pending before the Secretary of State for authorization as an emergency rule, and that the
proposed changes included adjustments to the “de minimis” table and enhancing DEP’s flexibility in
obtaining risk assessments.

Ms. Price referred to a letter recently sent to DEP seeking clarification of the Rule’s provisions
concerning land use covenants and long-term maintenance agreements. Secretary Huffinan stated
that the letter would be retrieved and the issue noted for further consideration by the agency.

Mr. Raney inquired whether the Council could recommend changes to the rules as presented. Ms.
Watson responded in the affirmative. Mr. Raney then asked whether written comments, such as
those submitted by Mr. Harris prior to the meeting, would be appended to the minutes. Mr. Franks
responded in the negative, and Ms. Watson expounded that Mr. Harris’s comments would be
summarized and addressed orally during the discussion of the particular rules involved.

Mr. Franks then presented 38 CSR 2, the Surface Mining Reclamation Rule. Mr. Franks explained
that the proposed changes would expand the Secretary’s oversight of “approved persons” authorized
to render technical certifications contained within mining permit applications, and would clarify
certain collateral activities as being within the scope of requests for incidental boundary revisions to
existing permits. Mr. Franks also noted that the proposed Rule would set forth more relevant and
exacting criteria for the Secretary to consider in evaluating applications for revisions.

Mr. Raney inquired generally about the provisions with respect to approved persons. Secretary
Huffman replied that the increased oversight is necessary to improve the initial quality of the permit
applications, such that the delays occasioned by subsequent corrections would be reduced or
eliminated. Mr. Raney asked whether approved persons could include anyone other than engineers,
and Mr. Halstead responded that the definition extended to surveyors and geologists. Mr. Raney
noted the need to establish a procedure for suspension or revocation to limit the agency’s unfettered
discretion, to which Secretary Huffman and Mr. Franks replied that the Rule provided for notice and
hearing prior to curtailing the privileges of anyone on the approved-person list.
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Ms. Watson presented 47 CSR 30, establishing NPDES requirements for coal mining facilities. Ms.
Watson explained that the proposed changes were relatively minor, designed to enhance consistency
with the non-coal rule, to allow for digital signatures, and to permit correction of clerical errors.

The Council then considered the Air Quality rules. Mr. Franks presented 45 CSR 1 and 45 CSR 26,
relating to control and reduction of nitrogen oxides from, respectively, non-electric and electric
generating units, the latter by means of a budget trading program. The rules are to be repealed in
their entireties, and Mr. Mason explained that both are being subsumed within the Clean Air
Interstate Rule program.

Mr. Franks then presented 45 CSR 8, the Ambient Air Quality Rule. Mr. Franks explained that the
1-hour primary and secondary ozone standards were being replaced with 8-hour standards, with the
maximum tolerance being reduced slightly. Mr. Raney inquired as to the practical effect of the
proposed change, particularly with regard to whether non-compliance areas within the State might be
expanded. Mr. Mason replied that an expansion might occur, but that it was difficult to predict at
this early stage. Mr. Mason added that the time-period increase would inevitably lead to more
accurate measurements.

Ms. Watson presented 45 CSR 13, governing permits for constructing and modifying non-major
stationary sources of air pollutants. Ms. Watson explained that the Rule was being amended to
reflect the recent statutory changes reducing the lag time for issuing permits and authorizing certain
pre-permit construction. It was noted that Mr. Harris had submitted in writing his concern that
courts would be loath to enforce agency cease-and-desist orders based on defects discovered during
the permitting process after construction had already begun. Ms. Watson pointed out that the statute
had been carefully crafted to avoid facile invocation of detrimental reliance, with Mr. Franks
observing that the Rule strove to conform to the statute. Ms. Price wondered whether one or more of
the timeframe provisions included within the existing Rule had been inadvertently omitted from the
proposed version. Ms. Watson responded that the Rule had been carefully checked for
completeness, but that she would once again verify the language to assure its accuracy.

Mr. Franks presented 45 CSR 14, governing permits for constructing and significantly modifying
major stationary sources of air pollutants. Mr. Franks explained that references to pollution control
projects and clean units were deleted in accordance with a federal appellate court decision vacating
those provisions.

Mr. Franks went on to present 45 CSR 16, 45 CSR 25, and 45 CSR 34, relating respectively to
performance standards for new stationary sources, pollution from hazardous waste treatment,
storage, and disposal facilities, and emission standards for hazardous air pollutants. Mr. Mason
noted that the changes incorporate revisions to the Rules’ federal counterparts, except that some of
the new standards were not incorporated within 45 CSR 34, because they constituted unfunded
mandates. Mr. Garvin was recognized, and he asked whether the failure to incorporate equated to a
lack of regulation. Mr. Mason responded in the negative, explaining that the monitoring and
regulation would be performed by the federal government. Mr. Garvin inquired as to the affected
industries, and Mr. Mason referred to a list including smaller gas facilities and paint-stripping shops.
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Ms, Watson presented 45 CSR 37, detailing the budget trading program to reduce mercury
emissions. Ms. Watson explained that the rule is being repealed as inconsistent with a federal
appellate court decision, pending alternative action by the EPA. Mr. Garvin inquired whether the
Rule repealed two years ago would be reinstated upon revocation of the current version, to which
Ms. Watson and Mr. Franks replied that it would not, if there had indeed been a previous rule in
place, which was somewhat in question. Mr. Mason explained that mercury emissions would be
monitored and regulated as usual, except that budget trading would not be available as a method of
reduction. He also stated that there have been discussions on a national level as to whether to
reinstate the federal mercury monitoring requirements.

The Council then turned its attention to the Water and Waste Management Rules. Ms. Watson
presented 33 CSR 20, governing hazardous waste management systems. Ms. Watson explained that
the Rule incorporated by reference its federal counterpart, the most salient change to which is its
attempt to reduce disposal by permitting facilities to stage hazardous waste for three days pending
recycling. Mr. Raney asked whether three days was sufficient time, and Mr. Cather responded in the
affirmative.

Mr. Franks presented 33 CSR 24, the Hazardous Waste Management Fee Rule. Mr. Franks
explained that increases to the fee assessments are necessary to sustain the underlying Fund by
ensuring sufficient matching revenue for federal grants. Ms. Price indicated her belief that, as part of
the legislative compromise extending the fee’s duration, no increases would be forthcoming until
completion and review of the Fund’s legislative audit. Secretary Huffman responded that the
preliminary audit findings in no way indicate any misallocation within the Fund or contravene the
agency’s determination that fee increases are necessary. Ms. Lemmon was recognized, and she
commented that the proposed increase was unfair to antomobile and truck dealers, as well as other
small] generators. Ms. Lemmon suggested that a study be done to 1dentify the industries causing DEP
to incur program costs, with fee assessments to be made proportionately.

Ms. Watson presented 33 CSR 22 and 47 CSR 56, governing the assessment of civil administrative
penalties for, respectively, hazardous and solid waste violations and violations relating to
groundwater. Ms. Watson explained that the Rules were being modified for the first time since their
initial promulgation, with the purpose of clarifying their application by listing additional factors to be
considered in calculating penalties, providing ratings examples, and expanding facility categories.

Ms. Watson then presented 47 CSR 31, addressing the State Water Pollution Control Revolving
Fund. Ms. Watson explained that the proposed changes include the creation of a state review
process for sewer projects in lieu of a wholesale adoption of the federal requirements. Mr. Roberts
observed that many of the eligibility criteria would be deleted, but Ms. Emery assured the Council
that inasmuch as the criteria were not being uniformly met, the deletion would have no practical
effect on the Fund’s administration. Ms. Watson advised Mr. Roberts that if he continued to have
concerns upon further review, he should submit written suggestions for changes during the formal
comment period.



Mr. Franks presented 47 CSR 32, governing the certification of laboratories conducting analyses of
waste and wastewater. Mr. Franks explained that the proposed changes are designed to modernize
outdated procedures and protocols that have remained constant since 1995, and to increase program
funding through increased certification fees and a new application fee. Mr. Raney asked whether the
new fees would render the program self-sustaining, and Mr. Amold replied that it would for the time-
being. Inresponse to further inquiry, Mr. Amold stated that DEP conducts annual, on-site audits of
commercial and industrial labs, with municipal labs typically audited every two years, depending on
the experience of the support personnel.

Ms. Watson presented 47 CSR 34, the Dam Safety Rule. Ms. Watson explained that the Rule is
being extensively augmented to govern disbursement and use of a new Revolving Fund to finance
repair and rehabilitation of deficient dams. Secretary Huffman commented that it appeared imminent
that the Legislature would approve a transfer of $350,000 from excess general revenue as seed
money for the Fund.

Lastly, Ms. Watson presented 47 CSR 2, the Water Quality Standards Rule. Ms. Watson explained
that the proposed revisions are designed to clarify the definition of Category A use, while providing
specific standards to be applied in the permitting process to determine in a more streamlined fashion
whether the use is unsuitable in cases of insufficient flow and hydrologic modification. Mr. Raney
commented that the Category A determination process has always been a significant problem for the
coal industry. Ms. Price also agreed for her members. Mr. Garvin noted that the environmental
community had expressed some initial concern regarding the proposed streamlining mechanisms, but
that there was some general support for taking the matter out of the legislative arena. Mr. Huffman
affirmed that the revisions are designed solely for the benefit of the regulated public and that the
revisions must include the clarification that Category A applies statewide.

Ms. Watson reported that the rules will proceed to be filed with the Secretary of State, some perhaps
as early as the week following the Council meeting, and that some will have an extended 45-day
comment period.

Mr. Franks requested closing comments from Council members and from the public. Following the
cessation of discussion, Mr. Franks reminded the Council that the next meeting is scheduled for 1:30
p.m. on September 9, 2008.

Secretary Huffman declared the meeting adjourned at 3:25 p.m.




APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Raule Title: Environmenfal Laboratories Certification and Standards of Performance
Type of Rule: [X_]legslative [__ |Interpretive [___]Procedural
Agency: Department of Environmental Protection

Address: 601 - 57th Street o
Charleston, WV 25304 i i

. Phone Number: :304-926-0499 ex 1341 Email: damold @wvdep.org _
_

Fiscal Note Summary

Summarize in a clear and concise manner what impact this measure )
will have on costs and revenues of state government, '

There will be no costs associated with this rule change. Estimated revenue increase is $107,486.00
annually, beginning upon full implementation. This increase will be generated by an increase in the

annual cerfification fees paid by laboratories and a new application fee, and is necessary to recover the
agency’s actual costs in administering this program.

Fiscal Note Detail
Show over-all effect in Item 1 and 2 and, in Jtem 3, give an explanation of
Breakdown by fiscal year, including long-range effect.

)

FISCAL YEAR
Effect of Proposal 2005 2006 Fiscal Year
’ Increase/Decrease Increase/Decrease {Upon Full Implementation)
(“50 u_ﬂ) (USC u_u)
1. Estimated Total Cost 0.00 0.00 0.00
Personal Services 0.00 0.00] 0.00
Current Expenses 0.00 0.0 0.00
Repairs & Alterations 0.00 0.00 0.00
Asgets 0.00 0.00 0.00
Equipment 0.00 0.00 0.09
Other 0.00 0.00 0.00
1 2. Bstimated Total

Revenues 0.00 0.00 107,466,00




Rule Title: Environmental Laboratories Certification and Standards of Performance

3 Explanation of above estimates (including long-range effect):
Please include any increase of decrease in fees in your estirnated total revenues.

To recover the costs needed to cover the expenditures occurming in this program, the agency determined
that it needed an additional $107,000 in fees annually. To generate this amount of money, the agency
examined the fees it has been assessing laboratories over the last four (4) years, and detived the

percentage increase that was necessary by type of laboratory. The average increase in certification fees
determined by this method was approximately 80%.

In addition, the proposed nie contains a new fee that is intended to recover the administrative costs of

reviewing applications under the rule: 1t will generate $12,240.00 based on the 153 labs currently
certified under the rule,

Increase in current certification fee—--——————-$95,266.00

New application fee $12,240.00

Total Increase in revenue generated——————$107,466.00
MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed rule would
not have a fiscal impact, and/or any special issues not-captured elsewhere on this form.

he program’s annual expenditures amount to $250,000, but the revenues generated by the current
rtification fee are only $118,000 with an additional $39,000 in audit fees. The proposed changes in the
ee schadule are designed to generate the approximately $107,000 additional revenues needed to match

rrent expenditures. The program’s expenditures will still be below the $300,000 statutory maximum
allowed. ;

Date: ’\\\\\6‘5%
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SERIES 32
REGULATIONS-GOVERNING ENVIRONMENTAL LABORATORIES
CERTIFICATION AND STANDARDS OF PERFORMANCE

§47-32-1. General.

1.1. Scope. ~ This rule governs the certification of laboratories conducting environmental analysis of waste
and wastewater performed as required by rules or orders issued pursuant to the covered statutory programs. The
rule establishes the provisions for obtaining and maintaining laboratory certifications and the criteria and
procedures laboratories will be required to follow in analyzing samples.

1.2. Authority. ~ W. Va. Code §22-1-15.

1.3. Filing Date. - May11995-
1.4. Effective Date. - May1,-1995.

1.5. Incorporation by Reference. ~ The Bivisiorr Department hereby adopts and incorporates into this rule
the approved "Guidelines Establishing Test Procedures for the Analysis of Pollurants” 40 CFR 136, EPA SW 846
Methods, and such other methods as may be approved by U.S. Environmental Protection Agency (EPA) or the
Direetor Secretary.

1.6. Construction. ~ This rule shall be liberally construed to permit the divisierrefenvirenmentalprotee

tiorr Department to discharge its statutory functions and to effectuate the purposes of the laboratory certification
program.

1.7. Purpose of this Rule. ~ This rule is promulgated to instire ensure that the results of environmental
analyses are accurate, reproducible and verifiable. This purpose will be achieved by:

1.7.1. Establishing the administrative procedures to be followed by certified laboratories and
laboratories seeking certification;

1.7.2. Establishing the categories and-parareters in which, and the parameters for which laboratories
may be certified;

1.7.3. Establishing the minimum requirements, criteria and procedures for laboratory equipment and
supplies, practices, methodology, quality control, personnel, facilities, data reporting, and laboratory and record
maintenance, which a certified laboratory shall continually meet; and

1.7.4. Establishing the enforcement procedures the divisionr Department will follow to ensure that all
certified laboratories or laboratories seeking certification are in compliance with this rule.
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1.8. Certification Program Requirements.

1.8.1. A laboratory analyzing samples for compliance with adopted rules, pemmits, or orders issued
pursuant to a covered statutory program will follow the procedures set forth in this rule in order to obtain and
maintain certification. The provisions of this rule are only applicable to tests required by State and Federal
regulatory programs.

1.8.2. Certified laboratories and laboratories seeking certification will analyze all samples requiring
testing under this rule in acordance with the procedures and methods required by this rule.

1.9. Program Information and Communications. ~ Questions concerning the requirements of this rule
should be directed to the Pivision Department of Environmental Protection, Offiee Division of Water
Resotrees and Waste Management, Quality Assurance Program, 1264-GreenbrierSereet 601 57™ Street SE,
Charleston, WV 25314 25304-2345.

§47-32-2. Definitions.

The following words and terms, when used in this rule have the following meanings unless the context
clearly indicates otherwise.

2.1. "Accredited" means an approval conferred upon institutions or programs where appropriate by a
nationally recognized accrediting agency or association as determined by the Pivision Department,

2.2 “Accuracy” means the closeness of agreementbetween an observed value and the accepted reference

value. Accuracy is best determined through the analyses of a sample spiked with a known concentration of

target analytes and this value compared to an unspiked aliquot

22 2.3. "Analyte" means an element, ion, isotope, er compound, or component of interest to the analyst.

23 2.4. "Analytical Reagent Grade" (AR), "ACS reagent grade”, and "Reagent Grade" are synonymous
terms for reagents which conform to the current specifications of the Committee on Analyrical Reagents of the
American Chemical Society.

2.5. “Analyst” means the individual who performs the analytical methods and associated techniquesand
who is responsible for applying the required laboratory practices and quality controls to meet the required level

of quality.

24 2.6. "APHA Standard Methods" or "Standard Methods for the Examination of Water and Wastewater”
means the methods published by the American Public Health Association, 1015 Fifteenth Street NW, Washing-
ton, DC 20005.

25 2.7. "Approved analytical methods" are those analytical or test methods cited in the Code of Federal
Regulations as being approved by EPA or such other methods as shall be approved by the Bireeter-Secretary.

2.8. “Batch” means the environmental samples that are prepared or analyzed together using the same
procedures, personnel, lots of reagents, and standards.
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2.9. “Batch, Analytical” means a batch composed of prepared environmental samples that areanalyzed
together as a group. An analytical batch may contain samples originating from various environmental matrices
and_can exceed 20 samples.

2.10 "Batch, Preparation” means a batch composed of 1 to 20 environmental samples of the same matrix

with a maximum time between the start of processing of the firstand last sample in the batch to be 24 hours.

2.11 "Cancellation” means the voluntary removal of a previously certified laboratory from the laboratory

certification program.

26 2.12. "Category" means a group of parameters for which certification is offered.

27 2.13. "Certification" means the approval granted by the ehief Secretary authorizing a laboratory to
provide environmental compliance data.

2.8 2.14. "Certification parameter” means a parameter which that is identified in a perfermanee-evaluation
sample-test proficiency test sample and that is used to evaluate the overall analytical performance of a laboratory
on the specific method.

29 2.15. "Certification year" is that period of time following the date upon which the laboratory first
receives certification for any parameter or category and lasting for 365 consecutive days.

210 2.16. "Certified thermometer” is a thermometer that has documentation from the manufacturer
showing that it has been compared against a National Institute for Standards Testing (NIST) thermometer
covering the temperature ranges employed by the laboratay.

211 2.17. "CFR" means the Code of Federal Regulations.

243 2.18. "Compliance analysis" means the analysis of a sample that is required to be analyzed by a
divisien Department rule, permit or order.

214 2.19. "Covered statutory programs” means one of the regulatory programs developed under statutory
authority of one of the following acts of the Legislature:

2:14 2.19.1. Water Pollution Control Act,. WV Code§22-11-1.

214 2.19.2. Hazardous Waste Management Act, WV Code §22-18-1.

214 2.19.3. Hazardous Waste Emergency Response Fund Act, WV Code§22-19-1.
214 2.19.4. Underground Storage Tank Act, WV Code §22-17-1.

2144 2.19.5. Solid Waste Management Act, WV Code §22-15-1.

214 2.19.6. Groundwater Protection Act, WV Code §22-12-1.
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2.20. “Deficiency” means a deviation from acceptable procedures or practices.

215 2.21. "Pivision® “Department” means the West Virginia Divistesr Department of Environmental
Protection; i

237 2.22. "EPA" and "USEPA" means the Unied States Environmental Protection Agercy.

2.18 2.23. "Laboratory" means a facility conducting tests or analyses of parameters for which certification is
required, where the results of such tests or analyses are used for purposes of demonstrating compliance under
the covered statutory programs. Provided; The term "laboratory" shall not include individuals conducting
analyses of constituents that must be conducted in the field because of practical constraints; stuch as, but not lim-
ited to pH, dissolved oxygen, total residual chlorine and sulfide.

249 2.24. "Laboratory pure water" means distilled or deionized water which is free of contaminants that
interfere with analytical tests.

220 2.25. "Laboratory seeking certification” means an uncertified laboratory which has submitted an
acceptable application and the appropriate fee.

2.26.  “List of certified parameters” means the document displaying the categories and parameters for
which a laboratoty is certified.

2.27. “Matrix or matrices” means the media of an environmental sample, either non-potable water or solid

and chemical materials.

2.28. “Method” means the scientific technique used to perform testing or analyses of an environmental
sample.

2.29.  “Mobile laboratory” means a portable enclosed structure within which testing or analyses of

environmental samples occurs.

2.30. “NPDES” means National Pollutant Discharge Elimination System.

2.31. “Nonpotable water” means wastewater, ambient water, surface water, groundwater, effluents, water
treatment chemicals, and toxicity characteristic leaching procedure or other extracts.

2:2+ 2.32. "Parameter” means an analytical method or test within a category and for which certification is

offered.

2322233 ¢ - ot ! “Proficiency test sample” means a sample containing a known
_Lroficiency testsample p. g

amount of a specific or combination of parameters used in part to evaluate the performance of a laboratory.

223 2.34. "Person, Persons, or applicant" means any industrial user, public or private corporation,
institution, association, firm or company organized or existing under the laws of this or any other state or
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country; state of West Virginia; governmental agency, including federal facilities; political subdivision; county
commission; municipal corporation; industry; sanitary district; public service district; drainage district; soil
conservation district; watershed improvement district; partnetship; trust; estate; person or individual; group of
persons or individuals acting individually or as a group; or any legal entity whatever.

224 2.35. "Personal and direct supervision" means that a supervisor is available either in person or on call
at all times when labomatory procedures are being performed.

analyses.

226 2.37. "Quality Assurance Program” means a regitlatery program developed to achieve the purposes of
subsection 1 7 ef-this-rule for the covered statutory programs of the Bivisiton ef Environmental Protection

Department.

2.38. “Quality Manual” means the document stating, or making reference to the policies, objectives,
principles, responsibilities, accountability, implementation plans, methods, operation procedures, or other
documents of an environmental laboratory for ensuring the quality of its testing analyses.

227 2.39. "Raw Data" means that data acquired in the process of collecting and analyzing samples for
compliance testing purposes. Raw data includes such sampling report forms, sample log books, laboratory bench
sheets, calculations and formulas, and analytical data and notes as are used during sample analysis. Raw darta
may be in the form of graphs, line recorder charts, handwritten data, or computer printouts made at or near the
time of the analysis or sample collection.

2.40._“Revocation of certification” means the action taken by the Department to halt the certification of a

laboratory for cause.

228 2.41. Replicate-sample” “Sample Duplicate” means a sample prepared by dividing a homogeneous
sample into separate parts so that each part is also homogeneous and representative of the orignal sample.

2.42. “Secretary” means the Secretary of the West Virginia Department of Environmental Protection or
his or her designee.

2.43. “Solid and Chemical Materials” means soils, sediments, sludges, solid waste, drill cuttings,

overburden, minerals, coal ash, and products and by-products of an industrial process that result in a matrix that
is not otherwise defined.

2.44. “Standard Operating Procedure” means a written document that provides detailed instructions for

the performance of all aspects of test analyses, operation, or action.
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2.45 “Suspension of certification” means the temporary removal of approval to perform analyses under
this rule until such time as the basis for suspension is rectified.

2.30. "Supervisor" means that designated person responsible for the technical adequacy and quality of data
for a certification category, and who possesses the qualifications required tunder subsection 3.7 ef-this-rule.

847-32-3. Certification Program; Application, Procedures, and Requirements.
3.1. Requirements of Certification.

3.1.1. With the exception of those tests not nomnally performed in a laboratory proper, all sample
analyses required by order of the Divisters Department or performed for the purpose of determining compliance
with chemical, microbiological, aquatic toxicity and radiological requirements of the State's covered statutay
programs must be performed in laboratories certified for this purpose pursuant to this rule. Analyses performed
in laboratories not so certified shall not be accepted by the Divisionr Department as being in compliance with the
requirements, rules or orders of the Division Department All analyses not performed in a laboratory proper
must be performed by personnel under the direction of a supewisor from a certified laboratory.

3.1.2. Laboratories doing business in other states where a state certifying agency grants reciprocal
certification, approval, or other authorization to laboratories located in West Virginia, and which is certified, ap-
proved or authorized by the agency of that state having primary certification responsibility under Federal
programs delegated to such other state under conditions equivalent to those required by this rule, are considered
to be certified for the purpose of this rule once they have complied with the provisions of Section 3.4.
Laboratories doing business in other states where certification is not required, and who are not certified in
another state, may be considered for certification by following the conditions and requirements stated in Section

3.3.

3.1.3. Onlylaboratories certified pursuant to this rule or maintained by the EPA may be called West
Virginia Certified Environmental Laboratories and no laboratory may adopt any name or make any oral or writ-
ten statement intended or likdy to mislead the public with respect to its certification status.

3.2. Categories of Certification. ~ A laboratory applying for certification in one or more of the following
categories must demonstrate acceptable performance on perfermaneeevaluation proficiency test samples for all
matrices, where available, and meet all other requirements of this rule. The laboratory certificarte, including the
list_of certified parameters, will specify the categories and the parameters within each category for which the
laboratory is certified and it must be displayed in a location visible to the public. Tests for all categories, except
Aquatic Toxicity, must be conducted in accordance with the method and procedures specified in the Code of
Federal Regulations, Chapter 40 as appropriate; applicable or other methods that may be approved by EPA or
the Direetor Secretary. The certification categories are:

- Nonpotable Water Trace Metals;

Nonpotable Water Inorganic Nonmerals;
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G@&ﬁd%er—Méﬂﬂefhe&s—&f&ﬁ-ppheaHe-eHeQﬂﬁed— Nonporable Water Volatxle Orgamu Chemmalb,
3.2.4. Nonpotable Warter Extractable and Semivolatile Organic Chemicals;

3.2.5. Nonpotable Water Dioxin and Bifuran Dibenzofuran;

3.2.4- 3.2.6. Nonpotable Water Microbiology —whieh-comprises , comprising tests for Coliform
Bacteria, Fecal Streptococci, Pathogenic Bacteria, Plate counts, Viruses, Patacites Parasites and Paraeite Parasite

ova;

3.25-3 2.7, Aeuasie Whole Effluent Toxicity—, testing which must be conducted in accordance with

the methods and procedures spec1fxed in Sfmé&rd—MeEheds—e&E—Eﬁ—é@@#FSS—G}%—efsefréﬂeﬂte)—ef—EPA
¢ ¢ irecter 40 CFR 136;

3.2:6-~Radielegieal: 3.2.8. Nonpotable Water Radiochemistry;

3.2.7. 3.2.9. Hazardous Waste Characteristics —which-inelude , including Corrosivity, Ignitability,
Reactivity, Extraction Procedure Toxicity, and Fexie Toxicity Characteristic Leaching Procedure, or other tests

or analyses designated by the Secretary

3.2.10. Solid and Chemical Trace Metals;

3.2.11. Solid and Chemical Inorganic Nonmetals;

3.2.12. Solid and Chemical Volatile Organic Chemicals;

3.2.13. Solid and Chemical Extractable and Semivolatile Chemicals:
3.2.14. Solid and Chemical Dioxin and Bifaras Dibenzofuran;
3.2.15. Solid and Chemical Microbiology; and

3.2.16. Solid and Chemical Radiochemistry.

3.3. Application Procedures and Requirements for Laboratories Located in West Vimginia.

3.3.1. A person operating a laboratory in West Virginia who wants to be certified in one or more of
the categories and parameters thereof or, who if already certified, wants to add a category or a parameter within
a category, must apply for certification to the West Virginia Pivision Department of Environmental Protection,
Quality Assurance Program, refer to subsection {9} -ef-this-ritle 1.9 for the address. The applicant shall submit
the appropriate fee with the application for certificaion.

3.3.2. An application for certification is acceptable when a complete application is submitted. This in-
cludes the appropriate fee, and the information requirements of this rule for the category, categories or
parameter(s) for which certification is requested. Acceptance of a complete application does not authorize the
laboratory to perform analyses regulated by this rule. The applicant will be notified ef-the-aeceptance if the
application is not acceptable and the laboratory inspected to determine if it is in compliance with the
requirements of this ehapter rule prior to the issuance of certification.
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3.3.3. An application will be rejected without prejudice for not being a conplete application.

3.3.4. Performanceevaluation Proficiency test samples will be apartofthisinspection an elementof
the laboratogg evaluatxon Proﬂaency testmg will be in dccordanu e with subsectlon 3.10 ef—Eh-ts-Eu-le -Feﬂewmg

hbﬁ&&ﬁh&ﬂfrﬂﬂgﬁﬁm&%ﬂﬁ&pﬁbl&dﬂ&%ﬂf&ﬂfmm&ﬂﬁpeeﬁe& The hbor'ltogg must receive au:egtabl

scores on two separate proficiency test studies prior to an_onsite inspection being performed. Certified

laboratories that desire to extend-the-range-of-tests-or-analyses-offered include addirional parameters within
previously certified categories must demonstrate satisfactory results in—testingPerformaneeFEvaluation for
proficiency test samples for these additional parameters.

3.3.5. The results of the analysis ortesting of performaneeevaluation proficiency test samples shall be
considered in determining whether the certificarion of the laboratory should be granted, renewed, denied,

revoked, or suspended. Certification may be granted only for those parameters for which the laboratory
performs acceptably.

3.3.6. An applicant for certification who either does not perform acceptably on the perfermanee
evaluation proficiency test samples or does not otherwise meet the requirements of this rule shall be notified by
Geﬂ-tﬁed—M&tl that the requi irements for certification hﬁs—beeﬁ-eleﬁ-teel have not been met. -I:ﬂ-beﬁ\-Eeﬂes-ﬂeﬂ-ﬁeé

denialhave been-reetified requirements have not been met may not reapply for certification until the laboratory
assures the Quality Assurance Office in writing that corrective actions have been taken and documentedthat

bring the laboratory into compliance with this rule.

3.3.6b. Owners, principal officers, managers or supervisors of a laboratory, for which
certification has been denied, may not reapply for certification of this same facility by simply changing the
company or laboratory name.

3.3.6.c. Certification is transferrable. A laboratory facility must;-en-afermpreseribed-by-the
directorynotify the Division Department in writing at the address listed in subsection 1.9 efthis+tle that the fa-

cility is being sold or has a change of principal officer(s), manager(s) or supervisor(s) within 30 days of the change
or activity.

3.3.7. Certifications may contain conditions requiring correction of minor deficiencies identified by
the Quality Assurance Officer by a date or dates specified therein.
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3.4. Application Procedures and Requirements for Laboratories Not Located in West Viginia.

3.4.1. Owners of laboratories located in a state other than West Virginia, which have been certified,
approved or otherwise authorized by that state's agency having primary certification, approval or authorization
responsibility for laboratory certification programs with conditions equivalent to those required by this rule,
and who have entered into a reciprocity agreementwith West Virginia, and who wishes wish to perform analyses
covered by this rule for West Virginia clients shall:

3.4.1.a. Annually complete the application form provided by the Bivistes's Deparrment’s
Quality Assurance Office;

3.4.1b. Have the form certified by the state agency having primary certification authoriza-
tion/enforcement responsibility; and

3.4.1.c. Return the form to the Quality Assurance Office of West Virginia at the address listed in
subsection 1.9 ef-this-rule.

3.4.2. The application will be reviewed and if found to be complete the laboratory will be certified or
recertified.

3.4.3. If the laboratory's certification, approval or authorization is revoked by the state agency having
primary certification, approval or authorization responsibility, the West Virginia certification is automatically
canceled for the same parameter(s) as has been revoked in the other state. The laboratory manager shall notify
the West Virginia Quality Assurance Office and all clients in West Virginia of the revocation within 48 hours of
receipt of notice of revocation.
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3.4.4. The owner of a laboratory in a state other than West Virginia which is not certified by that state
or is certified under conditions not equivalent to those required by this rule and who wishes to perform analyses
for West Virginia clients may apply for certification in accordance with the procedure set forth in subsection 3.3
of this rule. In addition, prior to conducting the on-site laboratory inspection, the laboratory shall submit to the
Quality Assurance Office a per diem sum the Bivision Department determines to be sufficient to cover the
travel, room, and board expenses of the certification inspector(s).

3.5. Renewal of Certification. ~ Applications for renewal of certification must be submitted, on forms
provided therefor, no later than 68 180 days before the expiration date of certification, and accompanied by the
appropriate fee. A laboratory submitting an application for renewal of certification may continue to operate
under the previous certification until the Quality Assurance Office notifies the laboratory of the approval or
denial of renewal.

3.6. Fees.

3.6.1. Owners of Laboratories applying for certification or renewal of certification, shall submit the
appropriate fee obtained from the follewing annual fee schedule specified in Table 1 for each category in which
the laboratory seeks certification for one or more parameters, along with the required application materials. Fees
are nonrefundable. -

3.6.2. Laboratories owned or operated by the State of West Virginia or an agency of the Federal
Governmentare exempt from the above fees, except in situations addressed in paragraph 3.6.2.a, but shall make
appropriate application for certification in accordance with the other provsions of this rule.

an appropriate certification fee will be assessed.

3.6.3. All application fees collected under this rule will be paid into a special state treasury fund desig-
nated the "Environmental Laboratory Certification Fund” which will be used to defray the cost of administering
this rule.

3.7. Required Laboratory Personnel Qualifications.

3.7.1. Each laboratory must have one individual designated as the person responsible or in charge and
irrespective of any local title or designation, is herein referred to as the laboratory manager.

3.7.2. Current employee records must include a resume documenting each employee's training,
degrees held, experience, duties, and date(s) of relevant employment. This provision is applicable only to the
employees employee’s laboratory and environmental sampling work history. Table 2 lists the minimum

education and experience requirements.

3.7.3. Laboratory supervisors who are also laboratory techniciansand who do not have the required
laboratory experience will be considered a Supervisor-in-Training and must have their work reviewed by an
individual meeting the above education and experience requirements for supervisors.

10
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Technician certificate meet the education and experience requirements of this rule only in the conduct of
analyses while emploved at a Publicly Owned Treatment Works (POTW).

3.8. Duties and Responsibilities of Laboratory Personnel.
3.8.1. The laboratory manager or his designee will administer the operations of the laboratory
including the approval of test and analysis analytical results.

3.8.2. Each laboratory supervisor shall provide personal and direct supervision for teehnieal personnel
and for the reporting of tests test and analyses analytical results.

3.9. Management of Laboratories.

3.9.1. A certified laboratory may offer as a service those laboratory tests, analyses, or procedures that
are within the category or categories for which it is certified.

3.9.2. A laboratory that is certified shall only report test and analytical data for samples which are
properly labeled, and for which there is reasonable assurance the samples have been collected, preserved, stored
and transported in such a manner as to assure identity, stability of the sample, and proper analysis.

3.10. Proficiency Testing.

3.10.1. Except when determined by the Quality Assurance Office that an appropriate performance
evaluation test is not readily available, all certified laboratories or laboratories seeking certification shall

participate in an-arnaal-performanceevaluation a proficiency testing program covering all tests, matrices, and
analyses made available within the category, categories or parameter(s) for which the laboratory is certified or

seeks certification. The laboratory must participate in two studiesper certification year at a frequency of one
study every six (6) months.

laboratogg or laboratory applying for certification must obtain proficiency test samples from an approved

rovider for each parameter and matrix for which certification is requested. The list of approved providers is

located at http://www.a2la.org/dirsearch/nehcptproviders.cfm.

3.10.3. Laboratories certified or those seeking certification must test or analyze the perfermanee
evaluation proficiency test samples and submit the results to the Quality Assurance Office or its authorized
agent, as appropriate, within the time frame allowed each participant testing that set of samples for evaluation.

11
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3.10.3.a. A laboratory may not send proficiency test samples to another laboratory for testing.

3.10.3.b. A laboratory shall not knowingly receive proficiency test samples from any laboratory
seeking certification or certified by this office.

3.10.3.c. Alaboratory shall not discuss proficiency test sample data with any other laboratory for

ary IIPOSE.

3.10.3.d. Any laboratory found in violation of 3.10.3a, 3.10.3.b, or 3.10.3.c will be denied
certification and not allowed to reapply for certification for a period of five (5) vears from the date of the denial.

3.104. The laboratory will have satisfied the requirements for testing for a paramerer when it

aceeptablyanalyzesthe range of values receives an ‘Acceptable’ evaluation for that parameter, withinagiven-set
of performance—evaluation—samples for-whieh—the-laberatoryseeks—eertifieation: in two of the last three
proficiency test studies

3.10.5. The laboratory will be informed of the results of sueh each evaluation by the ageney-providing
thre—tese-samples proficiency test provider. For those parameters for which a laboratory has not successfully

completed the performance-evaluation proficiency test after three attempts, the laboratory will be reevaluated
upon written request.

prof1c1ency tests will be established according to thc USEPA document Natlon'd Standards for &Y_/ater
Proficiency Testing, Criteria Document.” For analytes and matrices not found in this document, limits will be

established in accordance with the procedures set forth by the current National Environmental Laboratory

Accreditation Conference (NELAC).

3.10.7. The laboratory will have three separate opportunities withinr99-days to acceptably analyze ene
of-three-different sets-of performance-evaluation proficiency rest samples for any parameter for which the
laboratory seeks certification. The laboratory need only repear perfermanee-evaluation proficiency tests for those
parameters for which the laboratory has failed to perform acceptably. Parameters for Organic Samples shall
mean a method, or method subdivision (i.e. Volatiles, Extractables, BTEX, etc.). Laboratories that fail to
successfully analyze atleast-ene—ofthe_two of three different sets or rounds of perfermance—evaluation
proficiency test samples in the time period allotted will not be reevaluatedforapetriod-of oneyearfromthe last
failure certified for the failed parameters until two consecutive sets or rounds have been successfully analyzed.

3.10.8. This rule incorporates by reference the 2003 National Environmental Laboratory
Accreditation Conference (INELAQC) Proficiency Testing standard. Chapter 2 with appendices for the purposes

of Proficiency Testing Criteria for Laboratory Certification

3.11. Laboratory Inspections.

3.11.1. As a condition of obtaining and maintaining certification, a laboratory will permit and
facilitate inspections by personnel of the Bivisien Department. This inspection will include the physical facilities
as well as laboratory records and reports.

3.11.2. The Bivisien Department will conduct at least one on-site inspection of a laboratory seeking
certification to determine whether or not the laboratory meets the Quality Assurance Office standards as set

12
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forth in this rule.

3.11.3. Regular inspections of laboratories certified in accordance with this rule will be conducted

during reasonable hours atintervals-of not-more thantwo-years. These inspections will be conducted annually
or as determined by the Secretary, however, in no situation may more than two years elapse between inspections.

3.11.4. Authorized representatives of the Division Department may make inspections of a certified ox
an—interimapproved laboratory whenever the Division Department in s its discretion considers such
inspections necessary. A laboratory's refusal to allow entry to the Bivisten's Department’s representative will be
grounds for denial or revocation of certification.

3.11.5. During inspections, consideration will be given to staff competence, working conditions,
testing tests or analytical methods used, quality control procedures, quality assurance programs, maintenance of
records and compliance with the requiranents of this rule.

3.11.6. The laboratory will be furnished wnch a copy of the mspectlon report whlch will hst defi-
ciencies found o

3.12. Cancellation, Suspension, and Revocation of Certification.

3.12.1. Any certified laboratory may cancel its certificarion in any category or parameter by notifying
the Quahty Assurance Office in writing of the laboratory s decision ro (.aneel its certification. Fhelaboratory-will
se-its : : : atiorr: This cancellation notification

will not entitle the laboratory to any refund of fees paid.

3.12.1.a. If the laboratory wishes to cancel the entire certification, all categories and parameters,
the laboratory will enclose its Environmental Laboratory Certificate with the letter of notification.

rply-wi IStOTS ag 85 AFES - 385hB A laboratog{'s certification
may be suspended for failure to correct def1c1enc1es thhm thespeuﬁed timeframe.

3.12.3. A laboratory’s certification may be suspended for failure to correct proficiency test sample

failures.

to certification, testing, or reporting of analytical results or for failing to comply with theprovisions in 3.10.

3.13. Effect and Duration of Suspension and Revocaion.

3.13.1. The results of any tests or analyses performed after the effective date of a suspension or revoca-
tion order for any category or parameter will not be accepted by the Bivisiers Department as compliance with the
requirements for NPDES reporting of the Covered Statutory Programs as defined insubsection 2.20.

3.13.2. Suspension or revocation will not be withdrawn until alt the basis for the suspension or
revocation have has been eliminated or rectified.
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3.13.3 Anv laboratory having its certification suspended or revoked must notify all clients of the

suspension or revocation.

3.14. Notice of Changes ~ In the event there are any changes in the name, location, ownership, address,
telephone number or supervisory personnel of the laboratory to which the provisions of this rule apply, then the
laboratory will immediately submit written notice thereof to the Pivisier Department. For supervisory personnel
this provision applies only to those whose responsibilities include analyses that must be made in compliance
with this rule.

§47-324. Laboratory Requirements.

A certified laboratory or a laboratory seeking certification must continually meet and follow therequire-
ments of this section.

4.1. Laboratories will have on the premises and under the control of the laboratory manager all of the
equipmentand instruments necessary to analyze each parameter in which the laboratory is certified, or is seeking
certification. All equipment must meet the minimum standards required by the test method used.

4.2. General Requirements for All Laboratories.

4.2.1. Adequate laboratory space and facilities, to include equipment and instruments must be
available to properly carry out the services perfformed in;-ereffered-by; the laboratory.

4.2.2. Laboratory work areas will be arranged so as to minimize problems in contamination,
transportation and communication.

4.2.3. Workbench space within the laboratory must be ample for the tests or analyses to be
performed, have adequate lighting and be convenient to a sink, water, gas, suetion vacuum and electrical outlets
or other utilities as necessary to properly carry out the specific tests or analyses to be performed.

4.2.4. Temperature and humidity within the laboratory are to be maintained within the limits
required for the proper performance of each test or analysis, the proper operation of the various instruments,
and the proper storage of expendable supplies.

426-4.2.5. pH meters must have an accuracy of and scale graduations within 0.1 standard unit.

4.2.7-4.2.6. Analytical and pan balances are to be clean, not corroded, and be provided with Class-S
weights or equivalent. Analytical balances will be capable of weighing to 0.1 milligram minimum. Pan balances
will be capable of weighing to 100 milligrams.

4274 4.2.6.a. An analytical balance must be mounted on a heavy, shockproof table. The
balance level must be checked frequently each use and adjusted as necessary;

423b. 4.2.6b. An analytical balance must be located in an area that is not near laboratory

14
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traffic and is protected from sudden drafts and humidity changes; and

427 4.2.6.c. Fwe Three Class-S or equivalent weights are to be available for checking the
analytical balance;eneinthegramrange and-one-in-the milisrarnrange. These weights must cover the

range expected to be ercountered during routine analyses.

4:2:8:4.2.7. Glassormetal-thermoemeters All temperature measuring devices will be graduated in one
degree eentigrade Celsius (or 2 degrees Fahrenheit) increments and readable to 0.5 degrees eentigrade Celsius (1
degree Fahrenheit) for all analyses except fecal coliform analysis; in which case glass or metal thermometers are

to be readable to 0.2 degrees centigrade Celsius.

4282 4.2.7.a. Continuous temperature recording devices will be sensitive and accurate to
within 1.0 degree eentigrade Celsius (2 degrees Fahrenheirt).

42.8b-4.2.7.b. The column of liquid in glass thermometers will have no separation.

428e 4.2.7.c. Liquid column in glass and electronic type Fhermemeters thermometers

without a current manufacturer’s certificate of accuracy must be ealibrated verified as accurate annually. fer

g-l-&ﬁﬁ-—?ﬁ)e&—aﬂd—q&&ﬁeﬂy—f@f—ﬁﬂefﬂl—ﬁ‘ﬁﬁ%w All other types, to include Automatic Temperature

._Verification must be accomplished b
comparison to a certified thermometer traceable to a National Inbrltllte for Standards Testing thermometer. See

also subparagraph paragraph 5.2.2.g efthis-rule for additional thermometer requirements.

4.2.7.d. Each temperature measuring device must be_uniquely identified. The results of
accuracy verifications must be documented. The corrected temperature_must_be recorded whenever
temperatures arc required to be recorded.

429 4.2.8. Sample storage refrigerators must maintain an internal temperature of ++te4 < 6 degrees

centigrade Celsius,

4210-4.2.9. Laboratory glassware, plastic ware, and metal utensils will meet the following require-
ments:

42-10a- 4.2.9.a. Glassware and metal utensils must resist corrosion, and be capable of with-
standing high temperatures, and vigorous cleaning;

4210b. _4.2.9.b. Flasks, beakers, dilution bottles, culture dishes, culture tubes and other
glassware are to be of borosilicate glass and free of chips, cracks, and exessive etching;

42340 4.2.9.c. Volumetric glassware sheuld must be Class A and need not be calibrated
before use. Non Class A glassware must be calibrated before use; and

42.10d: 4.2.9.d. Metal utensils must be made of stairless steel or other inert material.

421 4.2.10. Pipettes must meet the folowing requirements:

423+ 4.2.10.a. Glass pipettes are to be made of borosilicate glass;
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42-H-5-4.2.10.b. Plastic pipettes must be compatible with the reagents being measured, i.e. will

not dissolve or show signs of etching or numbers being removed;

4211 4.2.10.c, Plastic pipettes maybe-tsed must be sterile or sterilizable for microbiological
procedures enly;

4214 4.2.10.d. Pipetres must deliver the required volume quickly and accurately within a
2.5 percent tolerance; and

4241e 4.2.10.e. Pipettes must not be excessively etched, nor the mouthpiece or delivery tips
chipped, or the graduation marks illegible.

4232 4.2.11. Magnetic stirrers must have variable speeds, and use Tefbn coated stirring bars.

.2.12. Volumetric dispensing devices including autopipetors, autotitrators and digital burets must be

of sufficient sensitivity for the application. Delivery volumes of mechanical volumetric dispensing devices must

be checked using the gravimetric method or using Class A volumetric glassware one every 3 months.

4.2.13. All purchased reagents and solutions must be certified as appropriate for the intended use by

the manufacturer or supplier or must be verified as appropriate bythe laboratory prior to use.

4.3. Criteria and Procedures for Trace Metal Testing.

4.3.1. The Department incorporates methods approved in 40 CFR §136.3 Table IB. the current
approved edition of EPA publication SW-846 Test Methods for Evaluating Solid Waste, Physical/Chemical
Methods, and other methods as may be approved by EPA or the Secretary, including all standards, criteria,
sample collection procedures, analytical procedures, methodology, quality assurance and quality control
specifications for evaluation and certification purposes.

4.4. Criteria and Procedures for Inorganic Nonmetals.
4.4.1. The Department incorporates methods approved in 40 CFR §136.3 Table IB, the current

approved edition of EPA publication SW-846 Test Methods for Evaluating Solid Waste, Physical/Chemical
Methods, and other methods as mav be approved by EPA or the Secretary, including all standards, criteria,

sample collection procedures, analytical procedures, methodology, quality assurance_and quality _control
specifications for evaluation and certification purposes.

.5. Criteria and Procedures for Volatile Organic Chemicals, Extractable and Semivolatile Chemicals and
Dioxin and Bifuran Dibenzofuran.

4.5.1. The Department incorporates methods approved in 40 CFR §136.3 Table IC,ID and IG, the

current_approved edition of EPA publication SW-846 Test Methods for Evaluating Solid Waste,

Physical/Chemical Methods, or such other methods as may be approved by EPA or the Secretary, includingall

standards, criteria, sample collection procedures, analytical procedures, methodolo uality assurance and
quality control specifications for evaluation and certification purposes

43- 4.6. Criteria and Procedures for Microbiological Testing.

16
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4%—1—- & L The Efﬁs-teﬂ Department mcorporates from fhe—la-ees{—a-ppfeved—ed-rﬂeﬂ—e%

methods aDDroved in 40 C R 5136 3 Table IA, or &ueh other methods as may be approved by ]:PA ot the thet—
tor Secretary, including all the standards, criteria, sample collection procedures, and analytical procedures, and
methodology, quality assurance and quality control specifications for evaluation and certification purposes under

432 4.6.2. Laboratory pure water for use in microbiological examinations will be analyzed for the
parameters listed in thefollewing-table Table 3. Should the test results for any of the substances exceed the

standards set forth in the table, corredive action must be taken and the water retested.

performed by a laboratory certified under this rule. Results must be maintained and include the date, type of
analysis, results and identity of the individual responsible fot the results.

certificate of analyms from the producer documenting that the purity of the water is traceable. The purchased
laboratory pure water must meet the requirements of Table 3.

4.7.1. All work is to performed in accordance with procedures outlined in Methods for Measuring the

Acute Toxicity of Effluents and Receiving Waters to Freshwater and Marine Organisms, EPA/821/R02/012, or

Short Term Methods for Estimating Chronic Toxicity of Effluents and Receiving Waters to Freshwater
Qreganisms, EPA/821/R-02/013 and other methods as may be approved by EPA or the Secretary for the test to

be performed.

4-6- 4.8. Criteria and Procedures for-Radiechemical Radiochemistry Testing.

ﬁed— The Dep’trtment incorporates methods approvcd in &O CFR § 136 3 Table IE, the current 'quroved edition
of EPA publication SW-846 Test Methods for Evaluating Solid Waste, Physical/Chemical Methods, or other

methods as may_be approved by EPA or the Secretary, including all standards, criteria, sample collection
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procedures. analytical procedures, methodology, quality assurance and quality control specifications for

evaluation and certification purposes.

4.9. Criteria and Procedures for Characteristics Testirg.

4.9.1. The Department incorporates the current approved edition of EPA publication SW-846 Test

Methods for Evaluating Solid Waste, Physical/Chemical Methods, and other methods as may be approved by
EPA or the Secretary, including all standards, criteria, sample collection procedures, analytical procedures,
methodolosv. quality assurance and quality control specifications for evaluation and certification puposes.

§47-32-5. Methodology, Quality Control and Record Keeping.
5.1. Methodology.

5.1.1. Sample collection, handling, and preservation teehniee techniques specified in Chapter40-of
the Code-of Federal Regulations 40 CFR §136.3 Table 11, or other procedures approved by EPA or the Director

Secretary are to be followed.

5.1.1.a. Samples requiring preservation will be preserved atthe time-efeelleetion in accordance

with 40 CFR §1363 Table 11 for compliance with subsection 2.19.1 and the NPDES. All other samples will be
preserved in accordance with applicable methods and regubtions.

5.1.1.b. Sample collection, handling and preservation techniques specified by the analytical
methods will be followed for the parameters analyzed by those methods in the absence of guidance under

paragraph 5.1.1.a.

5.1.1.c. The sampletepert chain of custody form {ehainof eustody) must be completed trmedi-
ately-after at the time of sample collection and will state the sampling location, date and time of collection,
collector's name, type(s) of preservation, number of containers per sample, type of sample (grab or composite
and any remarks. '

5.1.1.d. After the sample has been collected, the appropriate information asto identity of the
sample is to be written on the label. The identity of the sample must be the same on the label and the chain of
custody form. The label must remain affixed to the sample container and is not to be removed until the
required analyses have been compleed and the surplus sample has been discarded.

5.1.1.e. The chain of custody must accompany the sample at all times. Custody of the sample
must be documented on the chain of custody throughout the life of the sample (from collection to disposal of

surplus sample after all required analyses have been completed). Any time the custody of the sample is
transferred from one person to another, except analysts in the same laboratory, this transfer must be

documented in the appropriate fields on the chain of custody form.

543e: 5.1.1.f Immediately upon delivery of the sample to the laboratory, the sample-celleeter
individual delivering the sample will complete the appropriate section(s) of the chain of custody seetienrefthe

samplereportform-orchainofeustedy form. A chain of custody form is not required where the sampler is also
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the analyst and in situations where the laboratory and the sample site(s) are within the property boundaries of
the facility in which the laboratary is located.

511£ 5.1.1.¢. Prior to accepting custody of a sample, laboratory personnel must be reasonably
assured that the sample has met the chemical and temperature preservation requirements. If the sample fails to
meet these requirements, the sample chain of custody form is to be marked indicating the sample was improper-
ly preserved. Analytical data resulting from improperly preserved samples must be accompanied by a statement
indicating the condition of the sample upon receipt by the laboratory. Analytical data resulting from samples
improperly preserved will not be accepted as being in compliancewith this rule.

541 5.1.1.h. When it is necessary to send samples by mail, bus, courier service, or private

shipping, the chain of custody form is to be completed by the sampler individual relinquishing custody of the

sample for shipping and is to accompany the samples during shipping. Upon receipt of the samples in the
laboratory, the provisions of subparagraph 5-1-1f paragraph 5.1.1.g efthis-rule are to be followed.

5.1.2. Test procedures identified in Chapter46-of the Code-ef Federal Regulations 40 CFR §136.3,
EPA publication SW-846 Test Methods for Evaluating Solid Waste, Physical/Chemical Methods or other

methods approved by EPA or the Direeter Secretary will be utilized for the analysis of all samples required to be
reported to the Division-of-Envirenmental-Protection Department.

5.1.2.a. All procedures other than those set forth in paragraph subdivision 5.1.2 of thisrule are
considered alternative-analytical-metheds alternate test procedures (ATP). Laboratories must make special

application to the Pivision Department for the use of alternative-analyticalmethodsand suchapplication-must
inclade-ashowing-of acceptable-comparability-data ATPs in_accordance with 40 CFR §136.4.

5.1.2.b. All laboratories which have previously been granted approval to use an alternate
analytical-methed ATP by the-JS EPA will be allowed to continue using such method after—it—subsmits
submitting written proof of the approval to the Bivistenr Department.

5.1.3. General Laborarory Practices.

5.1.3.a. Chemistry - Inorganic Nonmetals and Trace Metals

5.1.3.a.A. Laboratories utilizing visual comparison devices must calibrate the standards
incorporated into suek devices of this type at least once every four months. The laboratory will make and main-
tain records of the date and method of eachsueh calibration.

5.1.3.a.B. Distilled and deionized water is to have at a sintmum; resistivity values value

between 2 0.5 ~2:0 megohmscm (2:0—05-umhes/em) at 25 degrees eentigrade Celsius.

5.1.3.a.C. Analytical Reagent grade chemicals should be used for most analyses. Detailed
information on reagent grades is set forth in the approved analytical methods and their recommendations must
be followed for the reagent quality to be used for each test or analysis.

5 1. 3 a.D. Deteﬁﬂme Where ap];hcable, method dete«.tlon limits must be determined for all

5 ; ed categories
and parameters. The Method method found in 40 CFR Part 136 Appendlx B must be used for this calculation.
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5.1.3.a.E. Field blanksi—field-duplicates—and-—trip-blanks must be performed-on—these
prepared and analyzed for the test categories named-in-part 5-1-3.a-D-of-this-sule and parameters identified in

subdivisions 3.2.1 and 3.2.2, at a minimum of two times per year, ene once during the cold wet season and one
once during the warm dry season.

5.1.3.a.F. Field duplicates must be collected and analyzed for the test categories and

arameters identified in subdivisions 3.2.1,3.2.2, 3.2 10, and 3.2.11. at a minimum of two times per year, once
during the cold wet season and once during the warm dry seson.

5.1.3.b. Microbiology.

i - All practices and procedures for the conduct of microbiological examinations must follow
the guidance in_methods approved in 40 CFR §136.3 Table IA.

5.1.3.b.B. & 33 es
he-end-of which-is-marked-by-the lapse-of 30-minttesor-more beeweensamplefilerations: The temperature of
incubators, water baths and heat blocks mustbe monitored in accordance with approved methods or as specified

by regulation.

5.1.3.b.B.1. Each incubator, water bath or heat block must have a thermometer placed
50 as to give a representative temperature measurement for the device.

5.1.3.b.B.2. Incubators, water baths and heat blocks must be clean and properl

maintained in accordance with the mamfacturer’s instructions.

3. Autoclaves must meet the specified

temperature tolerancesin the approved method. The use of a pressure cooker is not recommended.

5.1.3b.C.1. A continuous temperature recording device or a maximum temperature
registering thermometer must be used to measure the temperature during each autoclave cycle.

5.1.3.b.C.2. The laboratory must use a sterilization verification technique such as
autoclave tape to indicate proper sterilization of equipment and contaminated materials.

5.1.3.b.C.3. Autoclaves must be clean an properly maintained in accordance with the

manufacturer’s instructions.

5.1.3.b.C.4. Autoclaves must be serviced annually by a qualified person. Servicing

must include a pressure check and calibration of temperature devices.

5.1.3.b.D. Dried-glassware may be sterilized in a hot-air oven at 170 centigradefor=

minimum-of-tvo—heurs: Hot air sterilization ovens must be_of sufficient size to prevent crowding and
constructed to give uniform sterilization.
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5.1.3.b.D.1. Hot air sterilization ovens must be clean and properly maintained

according to the manufacturer’s instructions.

inoculating equipment mustbe used in accordance with approved methods.

5.1.3.b.G. Appropriate membrane filters, pads and dishes must be used in accordance with
approved methods.

5.1.3.b.H. A sterility blank must be analvzed:

5.1.3.b.H.1. with each lot or batch of media, either purchased or prepared in the
laboratory;

5.1.3.b.H.2. with each lot of membrane filters, pads and dishes;

5.1.3.b.H.3. with each lot or batch of sample containers, either purchased or prepared
in the laboratory;

5.1.3.b.H.4. with each lot or batch of rinse/dilution water, either purchased or
prepared in the laboratory; and

5.1.3.b.H.5. with each lot or batch of culture tubes, either purchased or prepared in the

laboratory.

5.1.3.b.1. Field blanks must be prepared and analyzed for the test categories and parameters
identified in subdivision 3.2.6, at a minimum of two times pet year, once during the cold wet season and once

during the warm dry season.

5.1.3.b.]. Field duplicates must be collected and analyzed for the test categoties and

parameters identified in subdivision 3.2.6, at a minimum of two times per year, once during the cold wet season
and once during the warm dry season.

5.1.3.b.K. All equipment and reagents must be sterilized prior to use. All contaminated
equipment must be sterilized prior to reuse. All contaminated material must be rendered innocuous prior to

disposal,

5.1.3.c. Aquatic Toxiciey Whole Effluent Toxicity Testing.

5.1.3.c.A. Natural or artificial sources of water may be used, but natural sources are
preferred.

5.1.3.c.B. Natural sources are to be free of pollution, low in turbidity, high in dissolved

21




47CSR32

oxygen, low in B.O.D., and the pH must be favorable to the maintenance of the organisms.

5.1.3.c.C. Municipal water supplies are acceptable. Water from a municipal source must be
passed through a filter to remove organic chemicals and chlorine before use, and be conditioned for the species
under test.

5.1.3.c.D. Test organisms are to be fed as outlined in Methods-of Measuring-Aeute Toxieity;
ERA-manaal-600/4-85-013 the approved methods, subdivision 3.2.7.

5.1. 3 c.E. Treatment of diseased or parasitized orgamsms is to be in accordance with the

procedures given in

4-85-143 the approved methodg, subdmsmn 3.2.7

5.1.3.c.F. Organisms treated for disease or parasites are not to be used in aeuatie whole
effluent toxicity tests for at least 10 days after treament.
5.1.3.d. Radiochemistry.

5.1.3.d.A. Analytical reagent grade (AR) chemicals will be used for all analyses, unless
otherwise required for an individual analytical procedure.

5.1.3.d.B. Radioactive standards and radioactive wastes are to be stored in an enclosed and
properly labeled area, either within the laboratory or in a separate room or facility. All radioactive materials must
be safely stored in suitable containers.

5.1.3.d.C. Standards and samples are to be prepared in an area of the laboratory specifically
designated for and exclusively used for the preparation of radioactive standards and samples. Adequate precau-
tions must be taken in this area to ensure against radioadive contamination.

5.1.3.e. GasChromatography/ Mass Spectrometry— Volatile Organic, Extractable, and Semi-

volatile Organic Testing. Equipment must be capable of meeting the quality control requirements specified in

paragraph subdivision 5.2.6 efthisrule.

5.1.3.e.A. Trip blanks must be prepared, transported and analyzed for each batch of
sis for Nonpotable Volatile Oreanic Chemicals, subdivision 3.2.3.

5.1.3.e.B. A method blank must be analyzed with each batch of samples.

samples for anal

5.1.3.e.C. A laboratory control sample must be analyzed with each batch of samples.

5.1.3.e.D. A matrix spike and a matrix spike duplicate must be analyzed with each batch of
samples. In situations where the laboratory does not receive sufficient sample volume or quantity to perform a
matrix spike and a matrix spike duplicate, a laboratory control sample and a laboratory control sample duplicate
must be analyzed,

5.1.3.e.E. Surrogate spike compounds must be added to all samples and quality control
standards prior to preparation/extraction and analysis where applicable. The recovery of surrogate compounds
must be compared to acceptance limits established in the appropriate method. If acceptance limits are not

provided in the method. the laboratory must use appropriate procedures to establish in-house acceptance limits.
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5.1.3.e.F. Any time criteria are not met with respect to blanks, laboratory control samples,
matrix spikes. matrix spike duplicates, ot surrogates, data must be reported with appropriate qualifiers describing
the situation and explaining the effect on the results.

5.2. Quality Control Programs ~ Each laboratory will develop, and have on file available for inspection a
written description of the current laboratory Quality Assurance Program Plan. This written description will
outline the procedureswhich the laboratory uses in meeting the quality control requirements set forth in this
subsection. Managers, supervisors, and analysts should participate in developing the qualiey-control program
Quality Assurance Program Plan. Each participant within the laboratory is to have access to a copy of the
quality control program Quality Assurance Program Plan and the detailed guidelines for implementation of the
participant's responsibility. A record of analytical control tests and quality control checks on media, materials,
and equipment will be prepared by the laboraory and retained for at least three years.

5.2.1. A written description includes, but need not be limited to, the following for each category:

5.2.1.a. Procedures which the laboratory will use in meeting the quality control requirements of
this rule pertaining to laboratory equipment and instrumentation, and the frequency with which saeh these pro-
cedures will be performed.

5.2.1.b. Each laboratory will develop and maintain a written laberateryprecedures standard
operating procedure (SOP) manual, which sets forth, in detail, the methods whieh the laboratory will use in
chemical analyses or tests for all parameters for which the laboratory is seeking cetification.

5.2.1.c. Each laboratory must record and retain all raw data and calculations derived from
analyses and quality control procedures in a manner that will provide easy verification of the data and calcula-
tions during onsite inspections.

5.2.2. : :
q—&a-l-rey—eeﬂt-re-l—ehee%es- Iaboratorles conductmg "malyses for Inorganic Nonmetals and Trace Metals must
perform the following internal quality control checks:

5.2.2.a. Each analytical balance, with the exception of electronic balances without internal
calibration controls, is to be checked and adjusted annuaily by a balance service technician. The accuracy of each

analytical balance must be checked on each day of use using at least ewe-Glass-S-weights-one-tirthe gram-range

and-one-in-the-millieram-range three ClassS weights covering the range expected to be encountered during
routine analysis. The weights used, weight detected, dates on which checks were performed, analyst, record of

balance level check and other pertinent information is to be recorded in a log book. The daily weighing check
will be used as an indication of proper operation of electronic balances.

5.2.2.b. The accuracy of the wavelength setting of the-speetrephetemeter spectrophotometers
w1thout buxlt—m automatic system dlagnostlcs is to be Ch(:(.kc,d yearly by comp’mng the wavelength setting to the

variation of the wavelength setting frgm the expected value must be within the m'mufacturer $ stated tolerance
for the instrument, The check data iste must be recorded in alegbeek logbook.

23




47CSR32

5.2.2.c. pH meters are to be calibrated prior to usage use with two pH buffer standards
bracketing the value to be measured and the calibration recorded. Records of pH meter standardization must be
maintained in a laboratory notebook that documents the date of standardization, calibration buffers used and

the initials of the individual conducting the standardization. If the meter displays a slope or other indicator of
performance. this information must also berecorded.

5.2.2.c.A. Aliguots of standard buffers may not be used for longer than one_day.

5.2.2.d. The linearity of Cendwetivity conductivity meters must be checked over the range of the
instrument using at least five concentrations of standard solutions yearly. The cell constant, k, is to be de-
termined from this data. The meter must be calibrated using at least one standard with each use. The results of
these calibrations must be recorded in a log book.

5.2.2.e. A daily record of the drying oven temperature must be maintained for each day on which
the drying oven is in use. The oven thermometer must be kept in a sand bed or other inert matexil.

5.2.2 e A, The oven temperature must be recorded immediately prior to placing samples in
the oven and then again immediately prior to removing samples at the end of the drying cycle.

5.2.2.f. The temperature of each refrigerator and each incubator is to be either recorded
continuously or recorded daily from in-place thermometers immersed in liquid and placed on one of the shelves
being used. The refrigerator thermometer must be kept in a low vapor pressure liquid such as 50/50 wa-
ter/Ethylene Glycol.

5.2.2.¢. The accuracy of all thermometers used to monitor temperatures will be verified by
comp'irmg the readmgs of such thermometers with the readmgs ofa cemfled thermometer G-la&s—t—hemremefefs

feStrl-Es-ef—EhehEest—af&Ee-be—kept—m—a—leg—beek cfer to paragraphs & .1.cand 4. 2 7.d

5.2.2.h. Standard-curves-consisting-at-a—minimum A calibration curve must consist of one
reagent calibration blank and 4 at least four standards are to be prepared for each analysis requiring sueh a
calibration curve. This curve will be verified i prior to each subsequent analyses analysis by using analyzing at

least one reagent calibration blank and one standard at or near the eoncentrationlevels-nermally eneounteredin
suchanalyses midpoint of the curve. Suek These verifications are considered satisfactory if the results-are-within

10-percentoftheoriginalenrve-whenresult for the calibration blank is less than the method detection limit and

the result for the midpoint standard is within 10 per cent of the expected value following vendor approved
procedures for instrument calibration.

5.2.2.i. Standard curves used in the analysis of parameters in the Atomie-Abserption Trace Trace
Metals category will be prepared asstated-abeveinrsubparagraph 5-2-Z-h-of this rule-excepr thataminimumof
one reagent-blanleand 2standardsarerequired in accordance with approved methods

5.2.2j. lralleaseswhere-possible Where practicable, replieated duplicate sample analyses are to

be conducted for parameters in the Limited- Chemistryand AtomieAbserption [norganic Nonmetals and Trace
Metals categories to verify the precision of the method. Replicate Duplicate analyses will be performed at a

frequency of 5 percent. Where less than 20 samples are analyzed at one time the analyst is to verify the precision
once per analysis batch. Documentation will be made, in rabular form and on control charts, of precision
testing.
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5.2.2i.A. In cases where sample results are normally below the method detection limit,
precision must be determined by analysis of matrix spikes and matrix spike duplicates.

5.2.2 k. lrralleaseswhere possible Where practicable, spiked sample analyses will be conducted
to verify the accuracy of the method at the same frequency as set forth in subparagraph paragraph 5.2.2.j of this
rule. Documentation will be made, in tabular form and on control charts, of beth-preeisiorrand accuracy testing.

5.2.2.]. leralleases-where-possible Where practicable, standard deviations are to be calculated

and documented for all applicable measurements being conducted in the Eimited-Chemistry-and-Atomie
Abserptien Inorganic Nonmetals and Trace Metals categories (spiked sample recoveries). Standard deviations
must be documented in tabular form and on control charts.

5.2.3. Microbiology.

5.2.3.a. Astartand finish ME membrane filter (MF) sterile control test of rinse water, media and
supplies will be conducted for each sample filtration series. If the control tests indicate contamination, then all
data which has been generated through tests involving the use of the contaminated materials will be rejected and

the laboratory must request immediate resampling of those waters-invelved-in-thelaberatery-errer samples

associated with the observed contamnation.

5.2.3b. When analyzing duplicate aliquots to assess precision. the same series of

volumes/dilutions must be utilized for the sample and the duplicate.

5.2.3.c. The method detection limit for bacteria by the membrane filter method is defined as 1

colony /100 ml. adjusted as necessary for filtered volumes other than 100 ml.

5231 523.d. The MEN most probable number (MPN) test for bacteria must be carried
through the "confirmed" stag for Fecal Coliform.

5.2.4. Aquatic Whole Effluent Toxicity Testing ~ An acceptable degree of precision for definitive -
toxicity tests is the 95 percent confidence level or fiducial intervals within less than + 230 percent of the 48 hour
or incipient LC50 value,

5.2.4.a. A Five reference toxicant testis tests on each reference toxicant and species combination
evaluated by the laboratory are to be performed to establish the validity of effluent toxicity data generated by

bioassay laboratories.

5.2.4.a.A. After completion of the requirementsin paragraph 5.2.4.a, a reference toxicant
test must be performed each month in which whole effluent toxicity testing is conducted using the same method
and species as used for the whole effluent toxicitytesting.

a%e—prevﬁeel—wtt-h—flm&m-p-les— g 2uah'gy control and Qroﬁmency test samples are avaxlable from gommgrcxal

SOurces.

5.2.4.c. The reference toxicant test must be conducted within 7 days immediately preceding an a
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whole effluent toxicity test or concurrently with thewhole effluent toxicity test.

5.2.4.d. A control chart, as described in Methods-of Measuring-AeuteToxiettyEPA-manual
approved methods, should be prepared for each reference toxicant/erganism species combination, and
successive LC50's plotted and examined to determire if the results are within prescribed limits.

5.2.4.e. If the LC-50 of a reference toxicant does not fall in the expected range for the test
organisms, the sensitivity of the test system is suspect. In this case, the test procedure should be exanined for
defects, and a different batch of test organisms should be employed in repeating the reference toxicant and
effluent toxicity test.

5.2.5. Radiochemistry ~ Permanent records must be maintained of preventive maintenance, periodic
inspections, testing, and calibration for the proper operation of radiation instruments and analytical balances;
validation of methods; evaluation of reagents and volumetric equipment; surveillance of results; and remedial
actions taken in response to detected defects. Such records must be kept on file by the laboratory for a period of
at least five years.

5.2.5.a. Toverify internal laboratory precision, duplicate analyses equal to ten percent of sample
analyses shall be performed. The differences between duplicate measurements shall be less than twice the
standard deviation of the specific analysis as described in Environmental Radioactivity Laboratory
Intercomparison Studies Program, EPA 600/4-77-001 etseg and other guidance for EPA or the Secrerary.

5.2.5.b. One background and one calibration standard must be tested eachday at a 5 percent
level or fraction thereof.

5.2.5.c. Work records of quantitative tests are to indicate final results together with all
corresponding instrument readings and calculations. Where instrumentation produces tracings or printouts,
such tracings or printouts may serve as the work record.

5.2.6. Gas-ChromatographyandMassSpeetrometry Volatile Organic, Extractable and Semiwvolatile
Organic Testing.

52.6.a. The frequency and procedures for satisfying each of the requirements listed in

subparaeraphs paragraphs 5.2.6.b and 5.2.6.c ef-ehisrule are described in detail in EPA publication SW-846,
Chapter40-of the CodeofFedetal Regulations 40 CFR Part 136, and/or in the US EPA Contract Laboratory
Program Statement of Work for Organics Analysis.
5.2.6.b. Minimum quality control operations necessary to satisfy the analytical requirements

associated with the determination of semivolatile and volatile organic compounds by gas chromatographic
methods will include the following:

5.2.6.b.A. Evaluation of Appropriate Blank Materials.

5.2.6.b.B. Surrogate Spike Response Monitoring.

5.2.6.b.C. Matrix Spike and Duplicate Analyses or Matrix Spike Duplicare.

5.2.6.b.D. Verification of Response and Calibration.
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5.2.6.b.E. Conformational Analysis.
5.2.6.c. Minimum quality control operations to satisfy the analytical requirements associated

with gas chromatographic/mass spectrometry determinations of semivolatile and volatile compounds will be as
follows:

5.2.6.c.A. Documentation of GC/MS Mass Calibration and Tune Abundance Patterns.

5.2.6.c.B. Documentation of GC/MS Response Factor Stability.

5.2.6.c.C. Internal Standard Response and Retention Time Documentation.

5.2.6.c.D. Surrogate Spike Recovery Monttoring

5.2.6.c.E. Matrix Spike and Duplicate Analyses or Matrix Spike Duplicate.

5.3. Records and Data Reporting.

5.3.1. Records of analyses, including but not limited to all raw data, calculations, quality control data,
and laboratory reports, are to be kept by the laboratory for at least three five years unless otherwise specified.

5.3.2. The following information is to be retained by the laboratory as part of the records of analysis
and the records of custody:

5.3.2.a. The laboratory number or other form of identfication of the sample;

5.3.2.b. The sarpphng-and-the-pame-of the perserrwhor-collecteathe
sample-or-the laboratory- which-submitted-ghesample The chain of custody form as required under paragraph

5.1.1.¢

ate; Fhe;-Spe Site-0

5.3.2.c. The date and time when the laboratory received the sample, whether the sample was
received preserved or unpreserved;

5.3.2.d. The date and time of analysis of the sample;
5.3.2.e. The person or persons who performed the anaysis;
5.3.2.f. The type of analysis performed and the andytical method or methods employed;

5.3.2.g. The results-oftheanalysis-and-the raw data generated by the analysis and results of the
analysis; and

5.3.2.h. The name and address of the laboratory to which the sample was forwarded, if the
analysis was not performed at the laboratory which first received the sanple.

5.3.3. If the chain of custody information is reported on a chain of custody form, a copy of the form
must be attached to the sample report form.
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5.3.4. The results of each analysis are to be calculated and entered on the sample report form which is
to be forwarded to the person requesting the analysis of the sample. A careful check is to be made to assure that
each result entered on the sample report form is the same as the result generared by the analysis and entered on
the bench sheet or other raw data document

5.3.5. The original or true duplicate of the results of the test or analysis is to be sent promptly to the
person who requested such tests or analysis, and must be signed by the laboratory manager or a designee whose
designation has been stbmitted-to-the Division-in-writing documented in the laboratory Quality Assurance
Manual or other instrument describing pertains within the laboratory

5.3.6. Whenevera laboratory refers subcontracts samples to another laboratory, the person ordering
the examination is to receive the original laboratory report or a true duplicate of that report on the form efthe
generated by the subcontractlaboratory that actually peformed the test or analysis.

5.3.7. If results are entered into a computer storage system, a printout of the data must be verified
with the raw data.

5.3.8. The fina] data report must contain the following:

5.3.8.a. The name, address, and contact information of the laboratory performing the analyses;

5.3.8.b. Sample identification number (unique idertifier assigned by the laboratory);

5.3.8.c. Sample description;

5.3.8.d. Date sample was collected;

5.3.8.e. Date sample was received at the laboratory;

5.3.8.f. Date of each individual analysis;

5.3.8.2. Method detection limit for each paameter;

5.3.8.h. Identity of the rest method(s);

5.3.8.i. Deviations from the test method, if applicable;

5.3.8.i._ Disclosure of contract laboratory and original or true copy of the results from the
contract laboratory; and

5.3.8.k. ldentity of the responsible agent.
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§47-32-6. Appeals.

Appeal to Environmental Quality Board ~ Any person aggrieved or adversely affected by an order or action
of the Direetor Secretary made and entered in accordance with the provisions of this rule or by issuance or
denial of certification under the provisions of this rule, may appeal to the Environmental Quality Board in the
same manner as appeals are taken under W. Va. Code §22B-1-7 to have the order vacated or modified. The
filing of a notice of appeal will not automatically stay an order or action of the Direetor Secretary. The
Environmental Quality Board will be reimbursed from the Environmental Laboratory Certification Fund for
expenses incurred for appeal hearings filed with the Board relative tothe provisions of this rule.
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TABLE I:

ENVIRONMENTAL LABORATORY CERTIFICATION
ANNUAL FEE SCHEDULE

345 4153 337 1 B T e R T T e T e T T e e e CumavAv vA v

Application fee - initial ApPliCAtION. ..sviseersiseersintisise ettt emnn e $100.00
Application fee — renewal APPlICATION. e coee oo s $80.00
Application fee - additional parameters/methods
When added other than at renewal.......oooci s $50.00
Nonpotable water Trace Metals — per metal — one method. i, $20.00
Each additional method for the same metal.ccooviiiieiriiiriiriiereiere it $10.00

Each additional method for the same analvte OF DA RITIETE T st seesiseerserieesieinteersereneeemeeens $25.00
Nonpotable water Volanle Organic Chemicals— per method

Nom)otable water Dioxin and Pifuran Dibenzofuran. ..o ceveveveieeeieieceeieeeiemeeeeeeeeee $1000 00
Nonpotable water Microbiology - per parameter per method......oooveeeiiiiieiiiiinieeeeiee. $75.00
Whole Effluent ToxiCity — SCULE. uueeieeereeeeeeeieieiiiiiecieeeieee it se i eesseesszeseeeer e eeense e $750.00
Whole Effluent Toxicity = ChrOmic . e e seeees e et e ess e aas e eieeienieseeseise st ireises $750.00

Nonnotable water Radlochemlsrrv ........................................................................................... $600.00

Each additional method for the same analyte or parameter i, $25.00
Solid and Chemical Volatile Organic Chemicals- per method. ..o, $250.00

Pt CALCEOTY T AKIIIUITL cueee i e iseeeeeseeseeseceeonessnneeseseeeesensssans e soate gt essesatsseeiesserisnsitaries $750.00
Solid and Chemical Extractable and Semivolatile Organic Chemicals - per method................ $250.00

Per Latefzow TN UYL oot eereensrsenseiereonsenssonsenseeseserseessentesseeessersessimeeneseasenenssessensecrnemaneees $750.00
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Hazardous Waste Characteristics — Der DIOCEAUT . i eereieiereeieeiitieiteiieieieieeseeseerseeseeeenae $150.00
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TABLE 2:
EDUCATION & EXPERIENCE REQUIREMENTS
FOR SUPERVISORS
CERTIFICATION EDUCATION + EXPERIENCE SPECIAL
CATEGORY (Years)(1) (Years)(2) REQUIREMENTS
Limited Chemistry 12 + 2or ETC Certificate(3)
& 14 + lor
Microbiology 16 + 1
Atomic Absorption 16 + 2(4) 2 years of whieh experience
must be in atomic absorption
Gas Chromatography 16 + 2(4) 2 years ofwhich experience must be in gas
chromatography
Mass Spectrometry 16 + 2(4) 2 years of which experience
must be in mass spectrometry
Aguatie Whole Effluent Toxicity 16 + 2(4) 2 years of whieh experience must be in
aguatic whole effluent toxicity testing
Radiochemistry 16 + 2(4) 2 years of which experience must be in
radiochemistry
Notes:

(1) 12 years = High School diploma or GED.
14 years = 2 years of college with emphasis in laboratory technology or a natural science.

16 years = Bachelors degree in Chemistry, Biology, Environmental Science, or other
natural science.

(2) Substitution ~ 1 year of laboratory experience within the specific certification category
may be used for each year of education beyond 12 years.

(3) ETC Certificate = Environmental Training Center Laboratory Technician  Certificate required of all
POTW laboratory supervisors.

(4) No substitution is allowed for the 2 years of minimum experience required.
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TABLE 3:
QUALITY OF PURIFIED WATER USED IN MICRCBIOLOGY TESTS
Monitoring
Test ' Frequency Limit
Chemical Tests:
Conductivity With each use >0.5 megohms resistance or <2 umhos/cm at
25 degrees eentigrade Celsius

pH With each use 55-15
Heavy Metals {single)(Cd, Cr, Cu, Ni, Pb, Zn)
Cd,-Cr, Cu, Nir-PbZn(single) Annually <0.05 mg/L

(total) Annually <0.10 mg/L
Ammonia/Organic N Monthly <0.10 mg/L
Total Chlorine Residual with each use < detection limit (0.0]1 mg/L maximum which

ever is lower) '

Total QOrganic Carbon Monthly <1.0¢/L
Bacteriological Tests:
Heterotrophic Plate Count Annually <1000 colonies/mL
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ORIGINAL

BEFORE THE DEPARTMENT OF ENVIRONMENTAL PROTECTION
DIVISION OF WATER AND WASTE MANAGEMENT

IN THE MATTER OF:

PROPOSED RULE 47CSR32,
ENVIRONMENTAL LABORATORIES
CERTIFICATION AND STANDARDS
OF PERFORMANCE

TRANSCRIPT OF PROCEEDINGS had or testimony
adduced pursuant to the West Virginia Rules of Civil
Procedure in the above-entitled action, on the 14" day of
August, 2008, commencing at 6:04 p.m. and concluding at
6:05 p.m., at the West Virginia Department of Environmental
Protection, 601 57%" Street S.E., Charleston, Kanawha
County, West Virginia, taken by Jo Ann Wilson, Certified
Court Reporter, duly certified by the West Virginia Supreme
Court of Appeals and Notary of West Virginia, pursuant to

notice to all interested parties.

BEFORE: AUTUMN SPEARS, Moderator

NANCY MCNEALY

CERTIFIED COURT REPORTER
Post Office Box 13415
Charleston, West Virginia 25360-0415
(304) 988-2873 FAX (304)988-1419
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Proceedings 3

MS. SPEARS: Good evening. My name 1is
Autumn Spears. I am with the Public Information Office.
Welcome to the DEP and the public hearing on the Proposed
Rule 47CSR32, Envircnmental Laboratory Certification and
Standards of Performance. This rule governs the
certification of laboratories conducting environmental
analyses of waste and waste water, as required by rules or
orders issued pursuant to covered statutory programs.

The rule establishes the provisions for
obtaining and maintaining laboratory certifications, and
the criteria and procedures laboratories will be required
to follow in analyzing samples.

Revisions are made to update laboratory
procedures and requirements consistent with the many
advances that have been made in analytical protocol. The
changes also increase the annual lab certification fees,
and impose a new application fee designed to recover the
Agency’s costs of administering these programs.

Please make sure you have signed in and
have indicated whether you are going to make a comment. If
you have written comments, please provide them to me when
you speak, or at the close of this hearing.

If everybody is ready, the floor is now

open for comments. Written comments are being supplied for
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Proceedings

this one.
(There being no oral comments,
Proceedings resumed as follows.)
MS. SPEARS: This concludes the public
hearing for the Proposed Rule 47CSR32. The Agency will
review all comments and prepare a written response, which
will be filed when the final rule is filed with the
Secretary of State.

Thank you.

(WHEREUPON, the public hearing was concluded.)
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My commission expires July 10, 2016.
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improving the environment, one cliest at o time...

RE" RESEARCH ENVIRONMENTAL & INDUSTRIAL CONSULTANTS, INC.

225 Industrial Park Rd.
Post Office Box 286
Beaver, WV 25813

August 11, 2008 800.999.0105
304.255.2500 * 304.255.2572 (fax)

Ms. Kathy COSCO website: www.reiclabs. com

Public Information Office

WVDEP

601 57th Street, SE

Charleston, WV 25304
RE: Comments on Rule 32 revision for Environmental Lab Certification

We would like to offer the following comments regarding Rule 32 revision for your
consideration:

e Onpage?7, you refer to Dioxin and Difuran in 3.2.5 and 3.2.14 - we would suggest
that the term Dibenzofuran be used in place of Difuran.

e On page 18, item 5.1.1.e. you refer to “any time the custody of the sample is
transferred from one.person to another, except analysts in the same laboratory,
this transfer must be documented in the appropriate fields on the chain of
custody forms”. Qur laboratory currently provides REIC couriers for
transporting a large number of our samples. At times, one REIC courier will pass
a cooler(s) to another REIC courier. We feel that since the sample is still in the
possession of a REIC employee and the cooler(s) has not been opened and the
samples disturbed - that this would preclude the need for a second courier to
sign off on the COCs. There is a log of the coolers that is kept with any given
days COCs as a record of transport. We believe our situation falls more under
51.1.h

¢  We would like to suggest for labs already certified by WVDEP, that an invoice,
broken down to matrix and test method - resembling your fee schedule
breakdown, be sent to the laboratory when renewal is required. Proper
instructions on the invoice would allow for the addition or removal of potential
methods.

Please feel free to contact me should you have any questions at 304-255-2500
or email at bbarnett@reiclabs.com,

P Sincerely,

T Brenda Barn
WVEGFR- e ey N o Quality Program Manager
: S T REI Consultants, Inc.

LelTiey -
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REI‘ RESsEARCH ENVIRONMENTAL & INDUsSTRIAL CoNnsuLTANTS, INC.

225 Industrial Perk Rd.
Post Office Box 286
Beaver, WV 25813
800 999.0105
August 11, 2008 304.255.2500 * 304.255.2572 {fax)

wabsite: www.reiclabs.com

Ms. Kathy Cosco

Public Information Office
WVDEP

601 57th Street, SE
Charleston, WV 25304

RE:; Comments on Rule 32 revision for Environmental Lab Certification

Below is a description of the comments for which REI Consultants, Inc.” Biological
Department has submitted for review. In standard font is the WV-DEP text; in italics
is our provided comment to that statement.

3.10. Proficiency Testing
.. The laboratory must participate in two studies per certification year at a frequency
of one study every six (6) months.

We are assuming that WV-DEP is referring to the annual DMRQA PT study, and not
monthly reference toxicant tests. Only one proficiency test is offered per year by the
EPA and the DMRQA PT study for Whole Effluent Toxicity Testing. Additionally, is it
unclear where the testing laboratories would acquire a second set of PT samples. If a
second set of PT standards were to be ordered from a supplier (such as ERA, RTC, or
Wibby), it is unclear how the assigned “true” outcome values and the acceptance
limits be set. Would the testing laboratories’ results be compared to the suppliers
stated “true” values?

5.2.4.a.A. After completion of the requirements in paragraph 5.2.4.a a reference
toxicant test must be performed each month in which whole effluent toxicity testing is
conducted using the same method and species as used for the whole effluent toxicity
testing.

5.2.4.c. The reference toxicant test must be conducted within 7 days immediately
preceding a whole effluent toxicity test or concurrently with the whole effluent toxicity
test.
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REI Consultants, Inc.
Lab Number: 466
Page 2 of 2

The statements in 5.2.4.a.A and 5.2.4.c. seem to contradict each other. The current
requirement by the EPA Methods Manual [EPA-821-R-02-012 (Acute) and EPA-821-
R-02-013 (Chronic)] is that satisfactory laboratory performance is demonstrated by
performing at least one acceptable test per month with a reference toxicant for each
toxicant test method conducted in the laboratory during that month. This would
correspond to one (1) reference toxicant test performed per month for each test type
(acute or chronic and for each test organism utilized). However, according to
statements in 5.2.4.c (above), if reference toxicant tests are to be conducted within
seven days prior to, or concurrent with a toxicity test, some testing laboratories could
have to perform reference toxicant tests weekly. This would dramatically increase the
capital and labor expenses needed for the toxicity tests.

Some suggestions on this issue are as follows: 1) submit the monthly reference
toxicant test results to the WV-DEP on a monthly basis for review. 2) if monthly
submitted reference toxicant tests are at a frequency too ofien received, all reference
toxicant test results could be submitted quarterly to the WV-DEP. 3) control charts
could be prepared for each test species and submitted with the quarterly reference
toxicant test results. For the acute tests, Pimephales promelas, Ceriodaphnia dubia,
Daphnia pulex, and Daphnia magna, the 48-Hr LC50 could be plotted. For the
chronic survival, Pimephales promelas and Ceriodaphnia dubia, the LC50, NOEC,
and LOEC for survival could be plotted. For the chronic growth, Pimephales
promelas, the NOEC, LOEC, IC25, and PMSD for growth could be plotted. For the
chronic reproduction, Ceriodaphnia dubia, the NOEC, LOEC, IC25, and PMSD for
reproduction could be plotted.

& ek

Ed J. Kirk

Director — Biological Division
REI Consultants, Inc.

(304) 255-2500 ph

(304) 787-3700 fax
ekirk@reiclabs.com
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Ms. Kathy Cosco [f L AUG 18 2008 ‘, j
Public Information Office Lo i
WYV Depattment of Environmental Protection SR 1 iR, SO

601 57th Steeer SE ] r.w '_‘)"'—-\' =
Charleston, WV 25304

SUBJECT: Comments on Proposed Amendments
Environmental Laboratordes Certification and Standards of Performance
Title 47, Series 32

Dear Ms. Cosco,

On behalf of Appalachian Power Company, Ametican Electric Power (AEP) hereby
submits the following comments on prtoposed amendments to the Environmental
Laboratories Certificadon and Standards of Performance, Tide 47, Sedes 32.

Proposed Language: 47-32-2 Definitions
2.2 “Accutacy” meaps the closeness of agicement between and obsexved value and
MMQJMWWM

Commcm 1

Please consider providing clarification of the use of the term mauix spike n the
definition of “accuracy” It is unclear whether the term is intended to apply to the
use of matrix spikes 2s 4 monifor of accuracy ot if the intent is for matrix spikes to
be used as a control for analyses. AEPSC agrees that matrix spikes are of value when
used for assessing the accutacy of analyses However, AEPSC would be concerned
with using matrix spikes as analytical controls due to possible matrix inrerferences that
could impact accuraey aad precisico.

Proposed Language: 47-32-5 Methodology, Quality Control and Record
Keeping

5.2.2.h. Standard-eurves-consistingat-aminimum A calibration curyve nust consist of
one reagent blank and 4 fout standards are to be prepared for cach analysis requiting
such a calibration curve. This curve will be verified i prior to each subsequent

anatyses mal;ms bv aamg ag;bzmg at least one reagcnt blank and one atal‘dard at o
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of the expecied value following vendor approved procedutes for instrument
calibration.
Comment 2a:

Please consider adding “at least” to the first sentence so that it would read “...one
reagent blank and af kast four standards...”. This would allow the lzboratory the
flexibility to use greater than four standards if deemed analytically appropriate.
Comment 2b:

Please consider providing a definition of the term “reagent blank™. Please clarify if
the term reagent blank is referring to a calibration blank (a standard spike into reagent
water, but not processed through the entire method) ot is the term referting to 2
Jaboratory reagent blank, more typically defined as a reagent water spike that is cartied
through the entire method, specitically including all digestion and preparadon steps.
AEP would be concerned if the term is referring to a laboratory reagent blank
because this would be inconsistent with EPA method requirements.

Additional Comment:

Section 5.3.2.d requires that laborarories record the date and time of analysis of the
sample. Although this language includes no proposed changes, AEP asks that you
consider eliminating the need to recotd the dme of analysis of the sample except in
cases where the holding time is nearing expiration or when a sample has a 48 hours
(or less) holding time. Including time on all analyses seems excessive for most
parameters.

Thank you for your consideration of these comments. Please contact me at (614)
716-1570 if you have any questions.

Sincerely,

Aimee Toole
Sr. Environmental Specialist

cc: Lannie Rowe, AEP Dolan Laboratory
Alan Wood, AEP Headquatters
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August 14, 2008

Ms. Kathy Cosco

Public Information Office

Department of Environmental Protection
601 57" Street, SE

Charleston, WV 25304

Re: .Comments on Environmental Laboratories Certification/Standards of

Performance Rule

Dear Ms. Cosco:

Please accept the attached comments on behalf of the Municipal Water Quality
Association. We appreciate the opportunity to provide these cormments and will be
pleased to answer any questions that you may have as you consider our input.

Sincerely,

T
F. Paul Calamita
General Counsel|

C: MWQA Members
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Comments on Proposed Laboratory Certification and Standards of Performance Rule

Specific Comments:

Page 5: Quality Manual. We guestion whether this is a new requirement and if "yes,”
whether a compliance period should be included in the rule for preparing the manual.

Page 12, Section 3.10.4,Proficiency Testing. This section specifles that a lab meets
proficiency test requirements for a particular parameter if it passes two out of three
proficiency tests. We believe this approach makes sense for in-house pubfic and private
labs because lab management would be aware of the issue and have every opportunity
to respond to an isolated failure given that awareness. Such a response could be to
outsource analyses until the in-house lab passes the proficiency test.

However, we disagree with this approach in the context of commercial labs because it
would allow a lab to fail one of their every six month proficiency tests and then do
nothing but wait six months until the next test. This could put the users of the labin a
very difficult position because they have no knowledge that the lab has a proficiency
test failure for a parameter they are using the lab to test for.

We think two things should be required in response to a commercial lab’s failure of a
proficiency test. First, the lab should be required to promptly repeat the proficiency
test. We believe such a retest should occur within 14 days of notice of the failure, If the
lab fails the retest it should be automatically suspended from running that
parameter/method from the date of notice of the second failure. The suspension
should continue until the lab passes two proficiency tests in a row for that parameter,

if the lab passes the retest it should be considered proficient and would then resume its
regular six-month testing protocol,

Second, we believe customers of the lab are entitled to some form of notice regarding
the failure of a proficiency test. We suggest that the rules encourage labs which fail a
first proficiency test to voluntarily abstain from running analyses of the parameter for
which it has failed until retesting confirms the lab’s proficiency. If the lab fails the
retest, it should have to notify in writing as soon as possible but in no case later than
seven business days, any customers for which it ran the analysis during the period
between the first test failure and the retest failure.

DEP puts almost total faith in each and every data point reported by certified labs.
Because of this, we need aggressive response requirements for any testing failures at
commercial labs so that unknowing regulated entities can rely on the regulations to
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ensure competent lab work. The regulated community also must have access to and be able to rely on
published DEP lab inspection reports and notices of proficiency test failures.

on 3.10.8, NELACP esting. The proposed rule incorporates by reference
Chapter 2 of the NELAC standards, relating to proficiency testing. We belleve the rule should reference
a specific version {dated) of Chapter 2. The rule cannot automatically incorporate updated versions of
Chapter 2. Alternatively, the Intended version of Chapter 2 should be reprinted in the rule itself,

Page 13, Section 3.11.3, DEP Lab Inspections. We urge DEP to ensure that all commercial labs are
inspected at least annually. Moreover, we believe the rule should require DEP to publish on the DEP
website its inspection reports for each lab within sixty days of the inspection. DEP should also list each
commercial lab along with its past inspection reports and the date of the most recent inspection and any
planned inspections.

Page 13, Sections 3.12.3and 4, Suspension/Revacation, We recommend that these two sections be
revised to provide as follows:

1. A lab’s certification for a particular method/parameter shall be automatically suspended upon
the lab’s receipt of notice of the failure of a retest of a proficiency tast.

2. Alab’s certification may be suspended (including upon conditions determined by the
Department) and/or revoked if the lab commits any falsification relating to certification or
testing/reporting of analytical results, including taking proficiency tests for other labs or asking
another lab to perform proficiency testing on its behalf.

The DEP should provide notification of any users of a commercial lab which has had its certification
revoked. Moreover, such revocation decisions should be published/tracked on DEP’s home page.

Page 30, Table 1; Certification Fees. The revised certification fee table is expected to raise an
additional $95,000 for the certification program. We believe DEP should explain how this additional
funding will be targeted o enhance program services.

In particular, we believe that DEP’s commercial lab inspection program must be robust as dischargers
across the State rely on DEP to ensure these labs are properly performing the analyses contracted for.
We particularly believe the posting of DEP inspection reports is necessary and would love to see DEP
achieve an inspection frequency greater than annually, especially for labs with proficiency test fallures,

Gener mmen

Phasing of New Requirements. We urge DEP to consider whether any new requirements In the

proposed rule should be phased in and/or whether a compliance period may be warranted for new
requirements,

Minimize Burdens on Municipal Labs. We urge DEP to ensure that the new documentation
requirements are not overly burdensome for municipal labs. The requirements appear to contemplate

large commercial labs. Flexibility should be included in the final rule to minimize new burdens on
municipal labs.
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Clerical corractions

Page 2, Subsection 2.2: Change “and” to “an”

Page 12: Subsection 3.10.6 change “fund” to "found”




RESPONSE TO COMMENTS —47CSR32

The following is a response to the comments provided during the public comment period on the
Department of Environmental Protection’s rule, 47CSR32-- “Environmental Laboratories
Certification and Standards of Performance.” Written comments were accepted until August 14,
2008. A public hearing was held on August 14, 2008. Written comments were received and will
be addressed below.

| COMMENTER: Brenda Barnett, REI Consultants, Inc.

COMMENT A. Suggest the term Dibenzofuran be used instead of Difuran.

RESPONSE A. The DEP acknowledges the comment and agrees with the commenter and has
made the change to the proposed language.

COMMENT B. Paragraph 5.1.1.e states, “any time the custody of a sample is transferred
from one person to another, except analysts in the same laboratory. this transfer must be

documented in the appropriate fields on the chain of custody forms”. REI Consultants, Inc.
(REIC) uses couriers to transport a large number of client samples. At times, one REIC courier
with transfer coolers to another REIC courier without opening or disturbing the contents of the
coolers. We believe our situation falls more under 5.1.1.h.

RESPONSE B. The DEP acknowledges the comment and agrees with the commenter that a
courier employed by the laboratory is acting as a courier service and the person relinquishing
custody to the courier service is to sign the Chain of Custody (COC) form and then the person
receiving the samples at the laboratory is to sign the COC accepting custody. This will meet the
requirements of the rule as long as the mode of transport is documented clearly on the COC.

COMMENT C. We would like to suggest for labs already certified by WVDEP, that an invoice,
broken down to matrix and test method — resembling your fee schedule breakdown, be sent to the
laboratory when renewal is required.

RESPONSE C. The DEP acknowledges the comment. At this time there is no plan in place to
produce the kind of invoice requested. Due to the number of laboratories in the program and the
number of changes seen in requested test methods and parameters, an invoice produced from this
office does not seem to be the best approach at this time. Our staff will be glad to assist any lab in
determining the appropriate fee under the new fee schedule during the renewal application
process.

IL. COMMENTER: Ed J. Kirk, REI Consultants, Inc.

COMMENT A. Pertaining to Section 3.10._Proficiency Testing (PT). Will Whole Effluent
Toxicity (WET) labs be required to participate in two PT studies per year? Are PT studies
available in addition to the Discharge Monitoring Report Quality Assurance (DMRQA) studies.
How will “true”’ outcome values and acceptance limits be set?

Page 1 of 6




RESPONSE A. The DEP acknowledges the comment. WET laboratories will be required to
conduct two PT studies per year. The DMRQA study will serve as one of the required studies.
There are approved providers that can supply PT studies for WET testing and that the results
would be calculated in the same manner as the DMRQA study results. Some approved providers
also offers a quick turn-around WET study.

COMMENT B. The statements in 5.2.4.a.A and 5.2.4.c seem to contradict each other.

RESPONSE B. The DEP acknowledges the comment. The statements do not contradict each
other. A reference toxicant test must be conducted each month. When it is performed, the
reference toxicant test must be conducted within 7 seven days immediately preceding a WET test
or concurrently with a WET test. Once the above condition is met, the monthly requirement for
reference toxicant testing has been met. 5.2.4.c would be applicable when only one WET test is
conducted per month. At this time DEP would not expect monthly submission of data from WET
testing. Laboratories must have all documentation available upon request.

III. COMMENTER: Aimee Toole, American Electric Power

COMMENT A. Please consider providing clarification of the use of the term matrix spike in
the definition of "accuracy”.

RESPONSE A. The DEP acknowledges the comment. The definition has been changed as
follows:

“Accuracy” means the closeness of agreement between an observed value and the accepted
reference value. Accuracy is best determined through the analyses of a sample spiked with a
known concentration of target analytes and this value compared to an unspiked aliquot.

COMMENT B. Pertaining to 5.2.2.h. Please consider adding "at least” to the first sentence so
that it would read"...one reagent blank and at least four standards... " This would allow the
laboratory the flexibility to use greater than four standards if deemed analytically appropriate.

RESPONSE B. The DEP acknowledges the comment. The words “at least” have been added to
the proposed language.

COMMENT C. Pertaining to 5.2.2.h. _Please consider providing a definition of the term
"reagent blank”.

RESPONSE C. The DEP acknowledges the comment. “Reagent” has been changed to
“calibration” in this subparagraph of the proposed language.

COMMENT D. Section 5.3.2.d requires that laboratories record the date and time of analysis
of the sample. Although this language includes no proposed changes, American Eleciric Power
(AEP) asks that you consider eliminating the need to record the time of analysis of the sample
except in cases where the holding time is nearing expiration or when a sample has a 48 hours (or
less) holding time. Including time on all analyses seems excessive for most parameters.
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RESPONSE D. The DEP acknowledges the comment. Your comment is noted. However,
documenting the time of analysis is a “Good Laboratory Practice” and should be accomplished for
all analyses. It is the position of DEP that having exceptions as suggested would not serve our
needs, therefore, time of analysis will be a reporting requirement.

IV. COMMENTER: F. Paul Calamita, West Virginia Municipal Water Quality Assoc.

COMMENT A. Pertaining to 2.38. Quality Manual. Is this a_new requirement? If yes, will
there be a period of time allowed to comply?

RESPONSE A. The DEP acknowledges the comment. This is not a new requirement, only an
added definition for clarity. The Quality Manual is to contain the Quality Assurance Program
Plan covered under 5.2.

COMMENT B. Pertaining to 3.10.4. Proficiency Testing. We believe this approach makes
sense for in-house public and private labs. However, we disagree with this approach in the
context of commercial labs because it would allow a lab to fail one of their every six month
proficiency tests and then do nothing but wait six months until the next fest.

We think two things should be required in response to a commercial lab's failure of a proficiency
test. First, the lab should be required to promptly repeat the proficiency test. We believe such a
retest should occur within 14 days of notice of the failure. If the lab fails the retest it should be
automatically suspended from running that parameter/method from the date of notice of the
second failure. The suspension should continue until the lab passes two proficiency tests in a row
for that parameter.

If the lab passes the retest it should be considered proficient and would then resume its regular
six-month testing protocol.

Second. we believe customers of the lab are entitled to some form of notice regarding
the failure of a proficiency test. We suggest that the rules encourage labs which fail a
first proficiency test to voluntarily abstain from running analyses of the parameter for

which it has failed until retesting confirms the lab's proficiency. If the lab fails the
retest. it should have to notify in writing as soon as possible but in no case later than
seven business days. any customers for which it ran the analysis during the period
between the first test failure and the retest failure.

The regulated community also must have access to and be able to rely on published DEP lab
inspection reports and notices of proficiency test failures.

RESPONSE B. The DEP acknowledges the comment. Proficiency testing is only one of many
tools used to assess the ability of a laboratory to produce accurate data. The proposed
Proficiency Testing (PT) requirements, including retests, corrective actions, and consequences of
test failure have been adopted by the United States Environmental Protection Agency (US EPA)
through its endorsement of the National Environmental Laboratory Accreditation Committee
(NELAC), and are incorporated in this rule as per subsection 10.8. Other sections of the rule also
address PT frequency, when to retest, and when suspension will be the appropriate response to
PT failures.
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DEP believes the proposed PT requirements in subsection 3.10 of the rule will provide sufficient
assurance as to the abilities of all laboratories in the program. DEP makes no distinction between
commercial, municipal, or industrial laboratories with regard to PT requirements.

If the client of a laboratory is concerned about the laboratory’s performance on PTs, the client
should request the lab disclose the results to the client or at least notify the client when a PT
failure has occurred. DEP receives copies of all PT data and takes appropriate action in
accordance with the rule to ensure laboratories are meeting the requirements of the program. A
policy adopting this approach was put into practice in August of 2005 and has been effective.
Anytime a laboratory’s certification is suspended, a letter will be sent to the laboratory enforcing
the suspension and instructing the laboratory to notify clients of the suspension.

All laboratory inspection reports and PT results may be requested from DEP through the Freedom
of Information Act (FOIA) at any time.

DEP does not give more credence to data from certified commercial laboratories than certified
municipal laboratories.

COMMENT C. Pertagining to 3.10.8. NELAC Proficiency Testing. The proposed rule
incorporates by reference Chapter 2 of the NELAC standards, relating to proficiency testing. We
believe the rule should reference a specific version (dated) of Chapter 2. The rule cannot
automatically incorporate updated versions of Chapter 2. Alternatively. the intended version of
Chapter 2 should be reprinted in the rule itself.

RESPONSE C. The DEP acknowledges the comment. The rule will specify the current
accepted NELAC Standard. The language has been changed as follows:
3.10.8. This rule incorporates by reference the 2003 National Environmental Laboratory
Accreditation Conference (NELAC) Proficiency Testing standard, Chapter 2 with appendices for
the purposes of Proficiency Testing Criteria for Laboratory Certification.

COMMENT D. Pertaining to 3.11.1, DEP Inspections. We urge DEP to ensure that all
commercial labs are inspected at least annually. Moreover, we believe the rule should require
DEP to publish on the DEP website its inspection reports for each lab within sixty days of the
inspection. DEP should also list each commercial lab along with its past inspection reports and
the date of the most recent inspection and any planned inspections.

RESPONSE D. The DEP acknowledges the comment. In 2000, the Quality Assurance staff was
instructed to audit all commercial laboratories annually. This has been accomplished since 2000,
except for a limited number of laboratories in 2003 and 2004 when limited staff did not allow for
all the labs to be audited within that timeframe. DEP does not have separate standards of
performance for commercial, municipal, and industrial laboratories. DEP does list the certified
laboratories on its website. If there are critical deficiencies, a laboratory will not be recertified
and their name will not appear on the certified laboratory list. All information about a laboratory
may be requested under FOIA.
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COMMENT E. Pertaining to 3.12.3 and 4, Suspension/Revocation. We recommend that these
two sections be revised to provide as follows:

1. A lab's certification for a particular method/parameter shall be automatically suspended upon
the lab's receipt of notice of the failure of a retest of a proficiency test.

2 A lab's certification may be suspended (including upon conditions determined by the
Department) and/or revoked if the lab commits any falsification relating to certification or
testing/reporting of analytical results, including taking proficiency tests for other labs or asking
another lab to perform proficiency testing on its behalf,

The DEP should provide notification of any users of a commercial lab which has had its
certification revoked, Moreover,_such revocation decisions should be published/tracked on
DEP's home page.

RESPONSE E. The DEP acknowledges the comment. A laboratory’s certification will be
suspended upon notification by DEP’s Quality Assurance Office in the event of PT failures
pursuant to the proposed rule. The proposed language has been changed as follows:

3.12.4. A laboratory’s certification may be revoked if the lab commits any falsification relating to
certification, testing, or reporting of analytical results or for failing to comply with the guidance in
3.10.

The following language has also been added to the proposed rule.
3.13.3 Any laboratory having its certification suspended or revoked must notify all clients of the
suspension or revocation.

COMMENT F. Pertaining to Table 1, Certification fees. The revised certification fee table is
expected to raise an additional $95.000 for the certification program. We believe DEP should
explain how this additional funding will be targeted to enhance program services.

In particular, we believe that DEP's commercial lab inspection program must be robust as
dischargers across the State rely on DEP to ensure these labs are properly performing the
analyses contracted for.

We particularly believe the posting of DEP inspection reports is necessary and would love to see
DEP achieve an inspection frequency greater than annually, especially for labs with proficiency

test failures.

RESPONSE F. The DEP acknowledges the comment. The increase in fees will not be used to
enhance the program, but allow the program to continue to operate. The average revenue from
annual certification fees over the last four years was around $118,000.00. The average
expenditures over the same time period was around $250,000.00. At this time resources
necessary for posting all inspection reports do not exist. When needed, inspections are conducted
more frequently than once per year.,
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COMMENT G. Phasing of New Requirements. We urge DEP to consider whether any new
requirements in the proposed rule should be phased in and/or whether a compliance period may
be warranted for new requirements.

RESPONSE G. The DEP acknowledges the comment. While not written into the rule, a
reasonable time will be allowed for laboratories to come into compliance. With the exception of a
few municipal and industrial laboratories all laboratories are audited each year. Laboratories will
have from the effective date of the final rule until their scheduled audit to begin implementing the
changes. When the scheduled audit occurs within a few months of the rule’s effective date,
consideration will be given to the situation. 1t is not the intent of the Quality Assurance office to
close laboratories down, but rather to help the laboratories produce the most accurate defensible
data possible. This office will work with all laboratories to make sure data production is
enhanced by this rule in order to ensure environmental and regulatory decisions are based upon
the best available data.

COMMENT H. Minimize Burdens on Municipal Labs. We urge DEP to ensure that the new
documentation requirements are not overly burdensome for municipal labs. The requirements
appear to contemplate large commercial labs. Flexibility should be included in the final rule to
minimize new burdens on municipal labs.

RESPONSE H. The DEP acknowledges the comment. DEP will evaluate each laboratory to
ensure the minimum requirements are being met. This is possible without placing undue burden
on any of the certified laboratories.

COMMENT L. Clerical corrections.

RESPONSE I. The DEP acknowledges the comment. Corrections have been made to the text.
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