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APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: WVNPDES Rules for Coal Mining Facilities
Type of Rule: —_X__ Legislative Interpretive Procedural
Agency: Division of Water Resources
1201 Greenbrier Street, Charleston, WV 25311
Address:
1. Effect of Proposed rule:
ANNUAL FISCAL YEAR
INCREASE DECREASE CURRENT NEXT THEREAFTER
ESTIMATED TOTAL 0 0-] 1,157,511] 432,400} 1,459,911
COST
PERSONAL SERVICES -0- -0-| 855,168} 240,000{ 1,095,168
CURRENT EXPENSE -0- -0-|  222,343] 62400 284,743
REPAIRS &
-0- -0- 30,000 ,000 30,000
ALTERATIONS 30,0
EQUIPMENT -0+ -0- 50,000 100,000 50,000
OTHER -0- -0- -0- -0- -0

2. Explanation of Above Estimates:

Clean-up of obselete regulations, and require coal industry to use the NPDES Application Fee Regs

47CSR26.

3. Objectives of These Rules:

Clean-up of obsolete regulations, incorporation of the Agency's Watershed Framework Permitting, and
changes to the filing fee requirements.




Rule Title: WVNPDES Rules for Coal Mining Facilities

4. Explanation of Overall Economic Impact of Proposed Rule:

A. Economic Impact on State Government:

N/A

B. Economic Impact on Political Subdivisions; Specific Industries; Specific Groups of
Citizens:

Increase in fees. $5,000,000

C. Economic Impact on Citizens/Public at Large.
N/A

Date:

Signature of Agency Head or Authorized Representative:




STATEMENT OF CIRCUMSTANCES 47CSR30
There were no public comments received.

The following revisions were made to the rule for clarification purposes and based on a
recommendation from the Environmental Advisory Council.

Page 5, section 2.45 - changed secretary to mean secretary of the Department of Environmental
Protection.

Page 6, section 3.2.a.3 - changed secretary to Secretary of the Army.
Page 8, section 3.6.b - changed chief to director and reworded for clarification.
Page 11, section 4.5.a.16 - based on a recommendation by the Environmental Advisory Council

added back language that allows existing source discharges the opportunity to seek variances if
needed.

Page 27, section 6.2.n - changed secretary to Secretary of the Army.




ESTI IRE

(Please include a copy of this form with each filing of your rule: Notice of Public Hearing or Comment Period; Proposed
Rule, and if needed, Emergency and Modified Rule.)

DATE: _July OY, Q00|

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM:(Agency Name, Address & Phone No yWest Virginia Department of Environmental Protection

10-McJurkin-Road

Nitro, WV 25143

LEGISLATIVE RULE TITLE: Title 47 Series 30

1. Authorizing statute(s) citation 22-11-Tet.seq.

2. a.  Date filed in State Register with Notice of Hearing or Public Comment Period:

June 8, 2001

b.  What other notice, including advertising, did you give of the hearing?

None

c.  Date of Public Hearing(s) or Public Comment Period ended:;

July 12, 2001

d.  Attachlist of persons who appeared at hearing, comments received, amendments, reasons
for amendments.

Attached X No comments received




¢.  Date you filed in State Register the agency approved proposed Legislative Rule following
public hearing: (be exact)

T“"’i A4, 200]

£  Name, title, address and phone/fax/e-mail numbers of agency person(s) to receive
all written correspondence regarding this rule: (Please type)

Kenneth Politan, Assistant Chief

10 Mc Junkin Road

Nirto, WV 25143

g. IF DIFFERENT FROM ITEM ‘f’, please give Name, title, address and phone
number(s) of agency person(s) who wrote and/or has responsibility for the contents of this

rule: (Please type)

N/A

3. If the statute under which you promulgated the submitted rules requires certain findings and
determinations to be made as a condition precedent to their promulgation:

a.  Give the date upon which you filed in the State Register a notice of the time and place

of a hearing for the taking of evidence and a general description of the issues to be
decided.

N/A




b.  Date of hearing or comment period:

N/A,

¢.  On what date did you file in the State Register the findings and determinations required
together with the reasons therefor?.

N/A

d.  Attach findings and determinations and reasons:

Attached N/A
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TITLE 47
LEGISLATIVE RULE
DEPARTMENT OF ENVIRONMENTAL PROTECTION
OFFICE OF WATER RESOURCES

FILED

2000 JiL 2u P 09

UFFICE WEST VIRGINIA

SERIES 30 SECRETARY OF STATE

WYV/NPDES RULES FOR COAL MINING FACILITIES

§47-30-1. General.

1.1. Scope. -- These rules establish require-
ments implementing the powers, duties, and
responsibilities of W. Va. Code §22-11 with
respect to all coal mines, preparation plants and
all refuse and waste therefrom in the State.

1.2. Authority. -- W. Va. Code §22-11-1et.
seq.

1.3. Filing Date. --
1.4. Effective Date. --

1.5. Applicability. -- These rules shall apply
to all facilities covered under the “West Virginia
Surface Coal Mining and Reclamation Act” and
waste therefrom as defined herein.

1.6. Invalidity. -- If any provision of these
rules or the application thereof to any person or
circumstance is held invalid, then such invalidity
shall not affect other provisions or applications of
these rules.

1.7. Incorporation by Reference. -- When-
ever federal statutes or regulations are incorpo-
rated into these rules, the reference is to the
statute or regulation in effect on May 15, 1997.

1.8. Promulgation History. -- These rules
originally became effective on the 30th day of
May, 1985. Amendments to these rules were
made effective on April 24, 1986, May 29, 1987
and on May 15, 1997.

1.9. Conflict of Interest. -- The director or
his authorized representative who has or shares
authority to approve all or portions of permits,

either in the first instance or as modifted and
reissued, shall not be a person who receives or has
during the previous two (2) years received, a
significant portion of income directly or indirectly
from permit holders or applicants for a permit.

1.9.a. For the purposes of this paragraph:

1.9.a.1. "Significant portion of in-
come" means five thousand dollars ($5,000) or ten
percent (10%) or more of gross personal income
for a calendar vear, whichever is less, except that
it means fifty percent (50%) or more of gross
personal income for a calendar year if the recipi-
ent is over sixty (60) years of age and is receiving
that portion under retirement, pension, or similar
arrangement.

1.9.a.2. "Permit holders or applicants
for a permit" does not include any department or
agency of the State.

1.9.a.3. "Income" includesretirement
benefits, consultant fees, and stock dividends.

1.9.a4. Income is not received
"directly or indirectly from permit holders or
applicants for a permit" when it is derived from
mutual fund payments, or from other diversified
investments for which the recipient does not know
the identity of the primary sources of income.

§47-30-2. Definitions.

The definitions set forth in W. Va. Code §22-
11-3 shall apply to these rules along with the
following definitions, unless the context clearly
indicates otherwise.

2.1. "Administrator" means the administrator
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of the United States Environmental Protection
Agency, or an authorized representative of the
administrator.

2.2. "Applicable Standards and Limitations"
means all State, interstate, and federal standards
and limitations to which a discharge or a related
activity is subject under the Clean Water Act
(CWA) Sections 301, 302, 303, 304, 306, 307,
308, 403, and 405 and Article 11, including
effluent limitations, water quality standards,
standards of performance, toxic effluent standards
or prohibitions, best management practices, and
pretreatment standards.

2.3. "Article 11" means the West Virginia
Water Pollution Control Act, W. Va. Code §22-
11-1 et seq.

2.4. "Average Monthly Discharge Limita-
tion" means the highest allowable average of daily
discharges over a calendar month, calculated as
the sum of all daily discharges measured during a
calendar month divided by the number of daily
discharges measured during that month.

2.5. "Best Management Practices" or "BMPs"
means schedules of activities, prohibitions of
practices, maintenance procedures, and other
management practices to prevent or reduce the
pollution of waters of the State. BMPs may
include treatment requirements, operating proce-
dures, and practices to control plant site runoff,
spillage or leaks, sludge or waste disposal, or
drainage from raw material storage.

2.6. “Best Prefessional Judgement” or “BPJ”
means the Director’s highest quality technical
opinion forming the basis for the terms and condi-
tions of the treatment level required after consid-
eration of all reasonably available and pertinent
data, including background water quality data.
The treatment levels shall be established by the
Director under the Clean Water Act (CWA)
Sections 301 and 402,

2.7. "Clean Water Act" or "CWA" means
Public Law 92-500, as amended by Public Law
95-217 Public Law 95-576; 33 U.S.C. §1251 et

seq. (formerly referred to as the Federal Water
Pollution Control Act or Federal Water Pollution
Control Act Amendments of 1972).

2.8. "Continuous Discharge" means a dis-
charge which occurs withoutinterruption through-
out the operating hours of the facility, except for
infrequent shutdowns for maintenance, process
changes, or other similar activities.

2.9. "Coal Mines, Preparation Plants and All
Refuse and Waste Therefrom” means any point
source covered under 40 C.F.R. Part 434 and any
coal mine, coal preparation plant, coal preparation
plant associated areas, refuse pile, coal waste pile,
or other related activity including any related
sewage treatment facilities and bath houses re-
quired to have a permit under CWA or Article 11,
but excluding dredging operations or the extrac-
tion of coal incidental to the extraction of other
minerals where coal does not exceed sixteen (16)
and two-thirds percent (2/3%) of the tonnage of
minerals removed for purposes of commercial use
or sale.

2.10. "Coal Mine" or "Mine" means the area,
and any related structures, on and beneath land,
used or disturbed in activity related to the extrac-
tion, removal or recovery of coal.

2.11. "Coal Preparation Plant" means a
facility where coal is subjected to cleaning, con-
centrating, or other processing or preparation in
order to separate coal from its impurities and is
loaded for transit to a consuming facility.

2.12. "Coal Preparation Plant Associated
Areas" means the coal preparation plant yards,
immediate access roads, coal refuse piles, tipples,
loadouts, and coal storage piles and facilities.

2.13. “Coal Remining Operation” means a
coal mining operation which begins after Febru-
ary 4, 1987 at a site on which coal mining was
conducted before the effective date of the federal
Surface Mining Control and Reclamation Act of
1977,

2.14. "Daily Discharge" means the discharge
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of a pollutant measured during a calendar day or
within any specified period that reasonably repre-
sents the calendar day for purposes of sampling.
For pollutants with limitations expressed in units
of mass, the daily discharge is calculated as the
total mass of the pollutant discharged over the
day. For pollutants with limitations expressed in
other units of measurement, the daily discharge is
calculated as the average measurement of the
pollutant over the day.

2.15. "Discharge” when used without qualifi-
cation means the discharge of a pollutant.

2.16. "Discharge of a Pollutant”" means:

2.16.a. Any addition of any pollutant or
combination of pollutants to waters of the State
from any point source; and

2.16.b. This definition includes additions
of pollutants into waters of the State from: sur-
face runoff which is collected or channeled by
man; discharges through pipes, other conveyances
owned by a person which do not lead to a treat-
ment works; and discharges through pipes, sew-
ers, or other conveyances leading into privately
owned treatment works. This term does not
include an addition of pollutants by any indirect
discharger.

2.17. "Discharge Monitoring Report" or
"DMR" means the form(s) prescribed by the
director and approved by EPA for the reporting of
self-monitoring resuilts by permittees under
WV/NPDES.

2.18. "Draft Permit" means a document
prepared under Section 10.1 of these rules indicat-
ing the director's tentative decision to issue,
modify, reissue, suspend or revoke a permit.

2.19. "Effluent Limitation” means any re-
striction established under State or federal law on
quantities, discharge rates and concentrations of
pollutants which are discharged from point
sources into waters of the State.

2.20. "Effluent Limitations Guidelines"

means a regulation published by the Administra-
tor to adopt or revise effluent limitations under
CWA Section 304(b) or to adopt or revise levels
of effluent quality attainable through the applica-
tion of secondary or equivalent treatment under
CWA Section 301(b)(1)(B). For the coal indus-
try, such regulations are published at 40 C.F.R.
Part 434. Sewage facilities governed by these
rules are covered under 40 C.F.R. Part 133.

2.21. "Environmental Protection Agency" or
"EPA" means the United States Environmental
Protection Agency.

2.22. "Existing Source" means any coal mine,
preparation plant and all refuse or waste there-
from:

2.22.a. From which there is or may be a
discharge of pollutants which commenced prior to
September 19, 1977; and

2.22.b. Which is not a new source.

2.23. "Facility” or "Activity" means any coal
mine, preparation plant and all refuse and waste
therefrom or any other facility or activity (includ-
ing land or appurtenances thereto) that is subject
to the provisions of these rules.

2.24. "General Permit" means a WV/NPDES
permitauthorizing a category of discharges within
a geographical area.

2.25. "Hazardous Substance" means any
substance designated under 40 C.F.R. Part 116
pursuant to CWA Section 311.

2.26. "Indirect Discharger" means a non-
domestic discharger introducing pollutants to
publicly owned treatment works.

2.27. "Interstate Agency" means an agency of
two (2) or more states, including West Virginia,
established on or under an agreement or compact
approved by the Congress, or any other agency of
two (2) or more states including West Virginia,
having substantial powers or duties pertaining to
the control of pollution as determined and ap-
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proved by the Administrator under CWA and
rules promulgated thereunder.

2.28. "Major Facility" means any
WV/NPDES facility or activity classified as such
by the director or by the Regional Administrator
in conjunction with the director.

2.29. "Maximum Daily Discharge Limita-
tion" means the highest allowable daily discharge.

2.30. "National Pollutant Discharge Elimina-
tion System" or "NPDES" means the national
program for issuing, denying, modifying, revok-
ing and reissuing, suspending, revoking, monitor-
ing and enforcing permits, and imposing and
enforcing pretreatment requirements under CWA
Sections 307, 318, 402, and 405, including any
approved State program.

2.31. "New Source" means any coal mining
facility covered under 40 C.F.R, Part 434, includ-
ing an abandoned mine which is being remined,
the construction of which is commenced after the
date of promulgation of a new source performance
standard (NSPS) or of the proposal of a NSPS
which is subsequently promulgated in accordance
with Section 306 of CWA.

2.31.a. In making the determination of
major alteration, the director shall take into ac-
count whether one or more of the following
events resulted in a new, altered or increased
discharge of pollutants after the date of a new
source performance standard or of the proposal of
a new source performance standard subsequently
promulgated in accordance with Section 306 of
CWA:

2.31.a.1. Extraction of a coal seam
not previously extracted by that mine;

2.31.a.2. Discharge into a drainage
area not previously affected by wastewater dis-
charge from the facility covered under 40 C.F.R.
Part 434;

2.31.a3. Extensive new surface
disruption at the mining operation; or

2.31.a.4. A construction of a new
shaft, slope, or drift.

231.b. Fora preparation plant or associ-
ated areas under 40 C.F.R. Part 434, a new source
shall be a preparation plant or associated area, the
construction of which is commenced after the date
of promulgation of a new source performance
standard (NSPS) or of the proposal of a NSPS
which is subsequently promulgated in accordance
with Section 306 of CWA, and which meets the
criteria of Secticn 12.3 of these rules.

2.31.c. No provision in this definition
shall be deemed to affect the classification of a
facility as a new source which was so classified
under previous EPA regulations, but would not be
classified as a new source under this definition.
Nor shall any provision in this definition be
deemed to affect the standards applicable to such
facilities, except as provided in Section 12.3 of
these rules.

2.32. "Operator" means any person, firm, or
company who is granted or who should obtain a
WYV/NPDES permit.

2.33. "Owner" means the owner of the facil-
ity subject to regulation.

2.34. "Point Source" means any discernible,
confined and discrete conveyance, including, but
not limited to, any pipe, ditch, channel, tunnel,
conduit, well, discrete fissure, container, rolling
stock, or vessel or other floating craft, from which
pollutants are or may be discharged.

2.35. “Pre-Existing Discharge” means any
discharge at the time of permit application under
this subsection 301(p) of the Federal Clean Water
Act. A pre-existing discharge may originate from
within the coal remining operation or from out-
side the coal remining operation provided there is
a demonstrated hydrological connection between
the coal remining operation and the pre-existing
discharge.

2.36. "Privately Owned Treatment Works"
means any device or system which is used to treat
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wastes other than the owner's wastes and is not a
POTW.

2.37. "Process Wastewater” means any water
which, during manufacturing or processing,
comes into direct contact with or results from the
production or use of any raw material, intermedi-
ate product, finished preduct, byproduct, or waste
product.

2.38. "Proposed Permit" means a
WV/NPDES permit prepared after the close of the
comment period (and, when applicable, any
public hearing) and which is sent to EPA (pursu-
ant to the Memorandum of Agreement) for review
before final issuance by the director.

2.39. "Publicly Owned Treatment Works" or
"POTW" means any device or system used in the
treatment (including recyclingand reclamation) of
municipal sewage or industrial wastes of a liquid
nature which is owned by a state or municipality,
public service district, sanitary district, or other
public body. This definition includes sewers,
pipes, or other conveyances only if they convey
wastewater to a POTW providing treatment.

2.40. “Recommencing Discharger" means a
source which recommences discharge after termi-
nating operations.

2.41. "Regional Administrator" means the
Regional Administrator of Region III of the
Environmental Protection Agency, or an autho-
rized representative.

2.42. "Reissuance" means the issuance of a
permit to a facility which has a previously issued
effective permit and includes automatic revoca-
tion of the previously issued permit.

2.43. “Remined Area” means only that area
of any coal remining operation on which coal
mining was conducted before the effective date of
the federal Surface Mining Control and Reclama-
tion Act of 1977.

2.44. "Schedule of Compliance" means a
schedule of remedial measures in a WV/NPDES

permit, including an enforceable sequence of
interim requirements (for example, actions,
operations, or milestone events) leading to com-
pliance with CWA, Article 11, and rules promul-
gated thereunder.

2.45. "Secretary" means the Secretary of the
West Virginia Department of Environmental
Protection Army—aeting—threugh—his—Chief—of
Engineers.

2.46. "Site" means the land or water area
where any facility or activity is physically located
or conducted, including adjacent land used in
connection with the facility or activity.

2.47. "State" means the State of West Vir-
ginia.

2.48. "Total Dissolved Solids" means the
total dissolved {filterable) solids as determined by
the use of the method specified in 40 C.F.R. Part
136.

2.49. "Toxic Pollutant” means any pollutant
listed as a toxic under CWA Section 307(a)(1)
(see Appendix A of these rules).

2.50. "Variance" means any mechanism or
provision under CWA Sections 301 or 316 or
under 40 C.F.R. Part 125 or in the applicable
effluent limitations guidelines which allows
modification to or waiver of the generally applica-
ble effluent limitation requirements or time
deadlines of CWA. This includes provisions
which allow the establishment of alternative
limitations based on fundamentally different
factors or on CWA Sections 301(c), 301(g),
301(1), 302(b)(2), and 316(a) where appropriate.

2.51. "West Virginia Surface Coal Mining
and Reclamation Act" or WVSCMRA" means W.
Va. Code §22-3.

2.52. "WV/NPDES Application"or "Applica-
tion" means the forms prescribed by the director
and approved by the EPA for applying for a
permit or permit modification, including any
additions, revisions or modifications to the




47CSR30

WV/NPDES forms.

2.53. "WV/NPDES Permit" or "Permit"
means an authorization issued by the director to
implement the requirements of Article 11 includ-
ing modifications to permits.

2.54. "Wetlands" means those areas that are
inundated or saturated by surface or ground water
at a frequency and duration sufficient to support,
and under normal conditions do support, a preva-
lence of vegetation typically adapted for life in
saturated soil conditions. Wetlands generally
include swamps, marshes, bogs, and similar areas.

§47-30-3. Permits.

3.1. Permit Requirements; Exemptions;
Prohibitions.

3.1.a.  Except as authorized by a
WV/NPDES permit no person shall:

3.1.a.1. Discharge pollutants from a
point source associated with any coal mine,
preparation plant, and all refuse and waste there-
from;

3.1.a.2. Make, cause, or permit to be
made any outlet, or substantially enlarge or add to
the load of any existing outlet from a facility for
the discharge of pollutants or the effluent there-
from into the waters of the State;

3.1.a.3. Acquire, construct, install,
modify, or operate a disposal system or part
thereof for the direct or indirect discharge or
deposit of treated or untreated waste or effluent
from any facility into the waters of the State, or
any extension to or addition to such disposal
system;

3.1.a4. Extend, modify, add to or
increase in volumeor concentration any pollutants
or effluent from any point source associated with
any facility in excess of the discharges or disposi-
tion specified or permitted under any existing
permit; or

3.1.a.5. Construct, install, modify,
open, reopen, operate, or abandon any coal mine,
coal preparation plant, or coal preparation plant
associated areas whenever such facilities have
associated with them or might reasonably be
expected to have associated with them a discharge
into or pollution of waters of the State except that
a WV/NPDES permit shall be required for any
coal preparation plant regardless of whether it has,
may have or might reasonably be expected to
have a discharge.

3.1.b. A WV/NPDES permit issued
pursuant to Section 3 of these rules shall be
deemed to be a permit issued in accordance with
Article 11 and CWA.

3.1.c. No facility may be an indirect
discharger.

3.2. Prohibition Against Issuing a
WV/NPDES Permit.

3.2.a. A WVY/NPDES permit may not be
issued:

3.2.a.1. When the conditions of the
permit do not provide for compliance with the
applicable requirements of CWA and Article 11;

3.2.a.2.. By the director where the
Regional Administrator has objected to issuance
of the WV/NPDES permit;

3.2.a.3. When, inthe judgment of the
Seeretary Secretary of the Army, anchorage and
navigation in or on any waters of the State would
be substantially impaired by the discharge;

3.2.a4. For the discharge of any
radiological, chemical, or biclogicalwarfareagent
or high level radioactive waste;

3.2.a.5. For any discharge inconsis-
tent with a plan or plan amendment approved
under CWA Section 208(b);

3.2.a6. To a new source or a new
discharger, if the discharge from its construction
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or operation will cause or contribute to the viola-
tion of water quality standards unless the appli-
cant has met the requirements of Section 4.5.e. of
these rules or has met the requirements for a
variance under Section 4.5.f. of these rules;

3.2.a.7. When the imposition of
conditions cannot ensure compliance with the
applicable water quality requirements of all
affected states; or

3.2.a.8. To any facility which is an
indirect discharger.

3.3. Denial of Permits. WV/NPDES permits
may be denied for noncompliance with Article 11
or these rules including the reasons specified in
Section 8.4 of these rules or when a surface
mining permit under WVSCMRA has been de-
nied. In the case of an application for reissuance,
an outstanding violation of any existing environ-
mental permit is grounds for denial. Any denial
of the WV/NPDES permit is appealable to the
West Virginia Environmental Quality Board in
accordance with the procedures and authority of
W. Va. Code §22-11-21.

3.4. Effect of a Permit.

3.4.a. Except for any toxic effluent
standards and prohibitions imposed under CWA
Section 307, compliance with a permit during its
term constitutes compliance, for purposes of
enforcement with CWA Sections 301, 302, 306,
307,318, 403, and 405 and Article 11. However,
a permit may be modified, reissued or revoked
during its term for cause as set forth in Section §
of these rules.

3.4.b. Issuance of a WV/NPDES permit
does not convey any property rights of any sort, or
any exclusive privilege.

3.5. Duration and Transferability of Permits.

3.5.a. Duration. WV/NPDES permits
shall be effective for a fixed term not to exceed
five (5) years. The director may shorten the term
of a WV/NPDES permit to ensure that expiration

dates of WV/NPDES permits in the same water-
shed coincide, buta WV/NPDES permit may not
be shortened to less than three years for the sole
purpose of reconciling expiration dates of
WYV/NPDES permits unless the permittee agrees.

3.5.b.
Extension. An extension for a WV/NPDES
permit may be initiated by either the permittee or
the Director. Permits extended under Section
3.5.b. of these rules remain fully effective and
enforceable. When a WV/NPDES permit is
reissued the existing permit is automatically void.

3.5.b.1 Reissuance Extensions. Prior
to the expiration date of the permit, the permittee
may request an extension of their WV/NPDES
permit for the purpose of compiling or processing
areissuance application. Such requests must be in
writing to the Director and shall not be granted for
no more than twelve (12) months beyond the
expiration date. The request for extension shall be
signed as required under Section 4.7 of these
rules. After receiving the reissuance application
the Director may extend any WV/NPDES permit
for the purpose of ensuring coverage of a facility
during processing of the reissuance. Successive
extensions may be granted for periods not to
exceed twelve months if the Director determines
additional time is necessary in order to process the
application for reissuance.

3.5.b.2 Watershed Framework Exten-
sions. The Director may grant a one time exten-
sion of a WV/NPDES permit for up to twenty-
four (24) months for the purpose of adjusting
expiration dates to coincide with the W. V. Water-
shed Management Framework initiative cycle
dates of the watershed groups.

3.5.c. Transfer of Permits. Permits may
be transferred from a permittee to a new operator
by either modifying an existing permit pursuant to
Section 8.2.c.1.D. of these rules, reissuing the
permit under Section 8.3.c.3. of these rules or by
an automatic transfer under Section 3.5.d. of these
rules. Intransferring a permit from a permittee to
a new operator, the director shall determine that
the proposed permittee has all necessary permit
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responsibility.

3.5.d. Automatic Transfer of Permits.
Any permit may be automatically transferred to a
new permittee if:

3.5.d.1. The current permittee noti-
fies the director on the forms prescribed, at least
thirty (30) days in advance of the proposed trans-
fer date;

3.5.d.2. The notice includes a written
agreement between the existing and proposed
permittee containing a proposed date for transfer
of the permit and explaining the extent of permit
responsibility, coverage, and liability between
them; and

3.5.d.3. The director does not notify
the existing permittee and the proposed new
permittee of his intent:

3.5.d.3.A. To deny the transfer
request,

3.5.d.3.B. Torequire the transfer
through permit modification;

3.5.d.3.C. Torequire the transfer
through reissuance and require a new application
be filed rather than approving the transfer; or

3.5d.3.D. Notification under
Section 3.5.d.3. of these rules is not received by
the permittee and proposed new permittee within
forty-five (45) days after receipt of the current
permittee’s notification under Section 3.5.d.1. of
these rules.

3.5.e. Permits Issued After July 1, 1984.
A permit may be issued to expire on or after the
statutory deadline set forth in CWA Sections
301(b)(2)(A), 301(b)2)(C), and 30I(b)2Z)E)
(July 1, 1984) if the permit includes effluent
limitations to meet the requirements of CWA
Sections 301(b)(2)(A), 301(b)(2)C),
301(bY2)(D), 301(b)2XE),and 301(b)(2XF),
whether or not the applicable effluent limitations
guidelines have been promulgated or approved. A

determination that a particular discharger falls
within a given industrial category for purposes of
setting a permit expiration date under this para-
graph is not conclusive as to the discharger's
inclusion in that industrial category for any other
purposes, and does not prejudice any rights to
challenge or change that inclusion at the time that
a permit based on that determination is formu-
lated.

3.6. NPDES Permits Issued by EPA and the
Director of the Office of Water Resources.

3.6.a. The director shall 1ssue, administer
and enforce all WV/NPDES or Article 11 permits
relating to coal mines, preparation plants and all
refuse and waste therefrom.

3.6.b. -The-direetorshall-administerand
enforec—aAll NPDES permits relating to coal
mines, preparation plants and all refuse and waste
therefrom that have been adopted by the
ehiefdirector prior to the original effective date of
these rules (May 30, 1985) shall be administered
and enforced by the director: Provided, That in the
event of a conflict between an adopted NPDES
permit and a WV/NPDES permit or Article 11
permit the more stringent provisions shall apply.

3.6.c. The director may adopt as
WV/NPDES permits all NPDES permits relating
to coal mines, preparation plants and all refuse
and waste therefrom issued by the Regional
Administrator which are transferred by the Re-
gional Administrator and accepted by the director.
Acceptance of aNPDES permit from the Regional
Administrator shall not supersede any permit
previously issued under Article 11. All provisions
of both permits shall be in force, except that, in
the event of a conflict, the more stringent provi-
sions shall apply. All permits relating to the same
facility shall be deemed consolidated and consid-
ered as a single permit for the purposes of report-
ing, administration and enforcement.

3.6.d. Unexpired permits previously
issued under Article 11 shall be void whenever a
new WV/NPDES permit is issued for the same
facility. Any unexpired NPDES permit issued by
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the EPA shall not be enforceable by the director
upon the issuance of a new WV/NPDES permit
for the same facility.

§47-30-4. Application For Permits.

4.1. Duty to Apply. Unless covered under a
general permit issued in accordance with Section
13 of these rules, any person discharging pollut-
ants, proposing to discharge pollutants, or propos-
ing to undertake any activity listed in Section
3.1.a. of these rules who does not have an effec-
tive permit for such discharge or activity shall
submit a complete application in the manner and
form prescribed by the director and in accordance
with the provisions of Section 4 of these rules.

4.2. Responsible Party Applies. When a
facility or activity is owned by one person but is
operated by another, the operator shall be the
applicant. The directer may require documenta-
tion of the WV/NPDES permit responsibility and
liability of the owner and operator and may
propose and issue the WV/NPDES permit to the
responsible person(s), but only after notice to the
responsible person(s), or the director may refuse
to issue the WV/NPDES permit until the responsi-
ble person applies for the WV/NPDES permit.

4.3. Completeness. Any person who requires
a WV/NPDES permit shall complete, sign, and
submit to the director a WV/NPDES application.
An application for a permit is complete when the
director receives an application form and any
supplemental information including maps, plans,
designs, and other application materials which are
completed to the director's satisfaction. The
completeness of any application for a
WV/NPDES permit shall be judged independently
of the status of any other permit application or
permit for the same facility or activity. The
director shall not begin the processing of a permit
until the applicant has fully complied with the
application requirements.

4.4. Time to Apply.

4.4.a. Reissuance. Any person with an
existing WV/NPDES permit shall submit an

application for reissuance of such permit at least
one hundred and twenty (120) days before the
expiration date of the existing WV/NPDES,
NPDES, or Article 11 permit.

4.4.b. Permit to Abandon. Any person
proposing to abandon a deep mine facility under
W. Va. Code §22-11-8(b)(6) and Section 3.1.a.5.
of these rules shall apply for an abandonment
permit at least one hundred and eighty (180) days
prior to sealing of the deep mine. A Phase II bond
release request under WVSCMRA shall be con-
sidered an application to abandon a surface mine
facility under W. Va. Code §22-11-8(b)(6) and
Section 3.1.a.5. of these rules.

4.5. Information Required From Applicants.

4.5.a. Information Required From All
Applicants.  All applicants for WV/NPDES
permits shall provide the director with a complete
application in the manner and on a form pre-
scribed by the director. The form may require
information in addition to that specified in Section
4.5 of these rules. Additionally all applicants for
WV/NPDES permits must submit a complete
application for a surface mining permit under
WVSCMRA. Incorporation by reference of
material supplied in the WVSCMRA application
is permissible in consolidated applications.

4.5.a.1. The activities conducted by
the applicant which require it to obtain a permit.

4.5.a.2. Name, mailing address, and
location of the facility for which the application is
submitted.

45.a3. Up to four (4) Standard
Industrial Classification (SIC) codes which best
reflect the principal products or services provided
by the facility.

4.5.a.4. The operator's name, address,
telephone number, ownership status, includingthe
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name and address of the owner if different, and
status as federal, state, private, public, or other
entity.

4.5.a.5. All relevant environmental
permits necessary for the construction or opera-
tion or both of this facility such as dredge and fill
permits under CWA Section 404, and permits
issued under WYSCMRA,

4.5.a.6. A topographic map drawn to
a reasonable scale including, but not limited to,
the following:

4.5.a.6.A. The facility boundary
and extending at least one thousand (1000) feet
beyond, to include the boundary of each
WVSCMRA permit (appropriately labeled) being
covered by the application.

4.5.a2.6.B. Any adjacent deep and
strip mines and auger holes and the thickness of
barriers between the proposed mine and adjacent
mine or auger holes;

45.a.6.C. Water level and its
elevation in any adjacent deep mines;

4.5.a.6.D. Proposed location of
all mine seals and sectional dams if any;

45.a.6.E. All proposed mine
portals and boreholes;

4.5.a6.F. Surface and seam
elevations of all mine openings;

4.5.a.6.G. The north line;

4.5.a.6.H. General strike and dip
direction of the mineral bed and the average dip;

4.5.a.6.1. Each of its appropri-
ately labeled monitoring, intake and discharge
points;

4.5.a.6.). Each of its hazardous
waste treatment, storage or disposal facilities;

4.5.a.6.K. Each well where fluids
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from the facility are injected underground; and
those wells, springs, other surface water bodies,
and drinking water wells listed in public records
or otherwise known to the applicant in the map
area.

4.5a.6.L. The map must be
certified by a Registered Professional Engineer or
Licenced Land Surveyor in accordance with
Section 4.7.d. of these rules, and notarized;

4.5.a.7 Outlet and Monitoring Point
Location. For each point source and monitoring
point, the latitude and longitude to the nearest
second, elevation and the name of the immediate
receiving/sampling water and river mile point,

4.5.a.8. Line Drawing. A line draw-
ing of the water flow through the facility with a
water balance, showing operations contributing
influent to the treatment units and effluent.
Similar processes, operations, or production areas
may be indicated as a single unit, labeled to
correspond to the more detailed identification
under Section 4.5.a.9. of these rules. The water
balance must show approximate average flows at
intake and discharge points and between units,
including treatment units. If a water balance
cannot be determined through historic record, the
applicant may instead provide the flows used to
design the treatment unit.

4.5.a9. Average Flows and Treat-
ment. On the Line Drawing or in a narrative
identify each type of process, operation, or pro-
duction area which contributes wastewater to the
effluent for each outlet, including process
wastewater and storm water runoff (including
material storage area runoff), the average flow
each process contributes and a description of the
treatment, if any, the wastewater receives, includ-
ing the ultimate disposal of any solid or fluid
wastes other than by discharge. Processes, opera-
tions, or production areas may be described in
general terms.

4.5.a.10. Intermittent Flows. If any
of the discharges described in Section 4.5.2.9. of
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these rules are intermittent or seasonal, a descrip-
tion of the frequency, duration, and flow rate of
each discharge occurrence (except for storm water
runoff, spillage, or leaks).

4.5.a.11. Improvements. If the
applicant is subject to any present requirements or
compliance schedules for construction, upgrading
or operation of waste treatment equipment, an
identification of the abatement project, and a
listing of the required and projected final compli-
ance dates.

4.5.a.12. Biological Information . An
identification of any biological monitoring data
which the applicant knows or has reason to be-
lieve have been made within the last three (3)
years on any of the applicant's discharges or on a
receiving water in relation to a discharge.

4.5.a.13. Contract Analyses. If a
contract laboratory or consulting firm performed
any of the analyses required by Section 4.5.b.1. of
these rules, the identity of each laboratory or firm
and the analyses performed.

4.5.a.14. Plan for Abandonment. The
information required in a plan for abandonment
pursuant to Section 4.5.d. of these rules.

4.5.a.15. Discharges into Noncom-
plying Waters. Compliance with Section 4.5.e. of
these rules.

4.5.a.16. Existing Source Variances.
Compliance with Sections 4.5.f. and 4.5.g. of
these rules if applicable and meets the definition

of Existing Source.

4.5.a.17. Used or Manufactured
Toxics. A listing of any toxic pollutant which the
applicant does or expects to use or manufacture as
an intermediate or final product or by-product.
The director may waive or modify this require-
ment for any applicant if the applicant demon-
strates that it would be unduly burdensome to
identify each toxic pollutant and the director has
adequate information to issue the permit.
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4.5b. Information Required For Pre-
Existing Discharges and Reissuance Applications.
All applicants (including all applicants for
reissuance ) for WV/NPDES permits whose facili-
ties have pre-existing discharges shall also pro-
vide the following information to the director:

4.50b.1. Effluent Characteristics.
Information on the discharge of pollutants speci-
fied in Sections 4.5.b.1.A. through 4.5.b.1.F. of
these rules. When "quantitative data" (concentra-
tion and mass) for a pollutant is required, the
applicant must collect a sample of effluent and
analyze it for the pollutant in accordance with
analytical methods approved under 40 C.F.R. Part
136. When no analytical method is approved, the
applicant may use any suitable method but must
provide a description of the method. Grab sam-
ples must be used for pH, temperature, cyanide,
total phenols, total residual chlorine, oil and
grease, and fecal coliform. For all other pollut-
ants, 24-hour composite samples must be used.
However, a minimum of one (1) grab sample may
be taken for effluents from holding ponds or other
impoundments with a retention period greater
than twenty-four (24) hours, and a minimum of
one (1) to four (4) grab samples may be taken for
storm water discharges depending on the duration
of the discharge. One grab sample shall be taken
in the first hour (or less) of discharge with one
additional grab sample taken in each succeeding
hour of discharge up to a minimum of four (4)
grab samples for discharges lasting four or more
hours. In addition, the director may waive com-
posite sampling for any outfall for which the
applicant demonstrates that the use of an auto-
matic sampler is infeasible and that the minimum
of four (4) grab samples will be a representative
sample of the effluent being discharged. When an
applicant has two (2) or more outlets with sub-
stantially identical effluents, the director may
allow the applicant to test only one outfall and
report that the quantitative data also applies to the
substantially identical outlet.

4.5.b.1.A. Mandatory Testing:

4.5.b.1.A.1. Every applicant
must report quantitative data for every outlet for
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the following pollutants. All levels must be
reported as concentration and as total mass except
for ternperature, pH, and flow:

4.5.b.1.A.1.(a) Biochem-
ical Oxygen Demand (BOD-5day);

4.5.b.1.A.1.(b)Chemical

Oxygen Demand (COD);

4.5b.1.A.1.(c) Total
Organic Carbon (TOC);

45b.1.A1(dy Total

Suspended Solids (TSS);

4.5b.1.A.1.(¢) Ammonia
(as N);

4.5.b.1.A.1.(f) Tempera-
ture (both winter and summer);

4.5b.1.A.1.(g) pH;

4.5b.1.A.1.(h) Discharge
Flow:

4.5b.1.A.1.0%D) Fecal
Coliform (if believed present or if sanitary waste
is or will be discharged);

4.5.b.1.A.1.(j)
Residual Chlorine (if chlorine is used); and

Total

4.5b.1.A.1(k) Oil and
grease.

4.5.b.1.A.2. The directormay
waive the testing and reporting requirements for
any of the pollutants or flow listed in Section
4.5.b.1.A.1. of these rules if the applicant submits
a request for such a waiver before or with his
application which demonstrates that information
adequate to support issuance of a permit can be
obtained through less stringent requirements.

4.5.b.1.B. Eachapplicantcontrib-
uting to a discharge must report quantitative data
for the pollutants listed in Appendix B of these
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rules in each outlet.

4.5.b.1.C. Potentiaily Required
Testing. Each applicant must indicate whether the
applicant knows or has reason to believe that the
pollutant is discharged from the outlet (see Sec-
tion 4.5.b.1.F. of these rules) and must report for
each outlet quantitative data for the following
pollutants:

4.5.b.1.C.1. All pollutants
listed in Appendix B or Appendix C of these rules
for which quantitative data is not otherwise re-
quired under Section 4.5.b.1.B. of these rules. For
every pollutant listed in Appendix B or Appendix
C expected to be discharged in concentrations of
ten (10) ppb or greater, the applicant must report
quantitative data. Where acrolein, acrylonitrile, 2,
4-dinitrophenol, or 2-methyl-4,6-dinitrophenol is
expected to be discharged in concentrations of one
hundred (100) ppb or greater, the applicant must
report quantitative data. For every pollutant
expected to be discharged in concentrations less
than ten (10) ppb, the applicant must either submit
quantitative data or briefly describe the reasons
the pollutant is expected to be discharged. Where
acrolein, acrylonitrile, 2,4-dinitrophenol, or 2-
methyl-4,6-dinitrophenol is expected to be dis-
charged in concentrations less than one hundred
(100) ppb, the applicant must either submit quan-
titative data or briefly describe the reasons the
pollutant is expected to be discharged. An appli-
cant qualifying for a small business exemption
under Section 4.5.b.2. of these rules is not re-
quired to analyze for pollutants listed in Appendix
C of these rules.

4.5.b.1.C.2. All pollutants in
Appendix D of these rules. If an applicable
effluent limitations guideline either directly limits
the pollutant listed in Appendix D or, by its
express terms, indirectly limits the pollutant listed
in Appendix Dthrough limitations of an indicator,
the applicant must report quantitative data. For
every pollutant discharged which is not so limited
in an effluent limitations guideline, the applicant
must either report quantitative data or briefly
describe the reasons the pollutant is expected to
be discharged.
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4.5.b.1.D. Each applicant must
indicate whether it knows or has reason to believe
that any of the pollutants in Appendix E of these
rules are discharged from each outlet (see Section
4.5.b.1.E. of these rules). For every pollutant
listed in Appendix E that is expected to be dis-
charged, the applicant must briefly describe the
reasons the pollutant is expected to be discharged,
and report any quantitative data it has for any
poliutant.

4.5b.1.E. Each applicant must
report quantitative data generated using a screen-
ing procedure not calibrated with analytical
standards, for TCDD(2,3,7,8-tetrachlorodibenzo-
p-dioxin) if:

45b.1.E.1. He uses or
manufactures 2, 4, 5,-trichlorophenoxyacetic acid
(2,3,5-T); 2-(2,4,5,-trichlorophenoxy) propanoic
acid (Silvex or 2,4,5-TP);, 2-(2,4,5,-trichloro-
phenoxy)ethyl 2,2-dichloropropionate (Erbon);
0,0-dimethyl O-(2,4,5-trichlorophenyl) phos-
phorothioate (Ronmel); 2.,4,5-trichlorophenol
{TCP); or hexachlorophene (HCP); or

4.5.b.1.E.2. Heknows or has
reason to believe that TCDD is or may be present
in an effluent.

4.5b.1.F The requirements in
Sections 4.5.b.1.C. and 4.5.b.1.D. of these rules
that an applicant must provide quantitative data
for certain pollutants known or believed to be
present, does not apply to pollutants present in a
discharge solely as the result of their presence in
intake water; however, an applicant must report
such pollutants as present. An applicant is ex-
pected to "know or have reason to believe" that a
pollutant is present in an effluent based on an
evaluation of the expected use, production, or
storage of the pollutant, or on any previous analy-
ses for the pollutant.

4.5.b.2. Small Business Exemption.
Coal mines or preparation plants with a probable
total annual production of less than one hundred
thousand (100,000) tons per year per mine or
plant are exempt from the requirements in Section
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4.5b.1.C.1. of these rules to submit quantitative
data for the pollutants listed in Appendix C of
these rules.

4.5.c. Additional Information.

4.5.c.1. Inaddition to the information
reported on the application form, applicants shall
provide to the director, at his or her request, such
other information as the director may reasonably
require to assess the facility and discharges from
the facility and to determine whether to issue a
WV/NPDES permit. The additional information
may include additional quantitative data and
bioassays to assess the relative toxicity to aquatic
life of the discharges and requirements to deter-
mine the cause of the toxicity.

4.5.d. Plan for Abandonment and Appli-
cation to Abandon a Mine.

4.5.d.1. Deep Mines. The plan for
abandonment may incorporate information con-
tained in the surface mining permit under
WVSCMRA. Unless waived in writing in whole
or in part by the director, an applicant for a deep
mine under Section 4.5.b. of these rules shall
provide a plan for abandonment which contains
the following information:

4.5d.1.A. A deep mine develop-
ment map to scale showing among other things:

4.5.d.1.A.1. The proposed
mine boundary for the initial five (5) years of the
mine and the proposed final limits of mining (to
be shown in different colors); thickness of barriers
against outcrop;

45.d.1.A.2. Any adjacent
deep and strip mines and auger holes and the
thickness of barriers between the proposed mine
and adjacent mines or auger holes;

4.5.d.1.A3. Predicted final
water elevation in the proposed mine;

4.5.d.1.A.4. Water level and
its elevation in any adjacent mines;
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4.5.d.1.A.5. Seam structural
contours at ten (10} feet intervals and surface
elevation contours at an interval not to exceed
those available on the latest U.8.G.S. 7.5-minute
quadrangle, fault plane or weak plane;

4.5.d.1.A.6. Proposed loca-
tion of all mine seals and sectional dams if any;

45.d.1.A.7.
mine portals and boreholes;

All proposed

45d.1.A.8. Surface and
seam elevations of all mine openings;

4.5.d.1.A.9. The north line;

4.5.d.1.A.10. General strike
and dip direction of the mineral bed and the
average dip; and

4.5.d.1.A.11. The map must
be certified by a Registered Professional Engineer
or Licenced Land Surveyor in accordance with
Section 4.7.d. of these rules, and notarized,

45.d.1.B. If there are mine
workings either below or above the mine work-
ings to be abandoned, information on whether
they are active, inactive or abandoned; the final
limits of mining (to be shown in different colors
on the mine map in Section 4.5.d.1.A.1. of these
rules); elevation of water pools in these mines; the
thickness and nature of parting between the
workings; whether water from the mine to be
abandoned will flow through the adjacent mines
or the mines above or below; and whether water
from adjacent mines or mines below or above will
flow through the mine to be abandoned and, if it
will, the quality of the water.

4.5.d.1.C. The type and number
of permanent seals proposed, their design details
and drawings, and the materials to be used for
construction.

4.5.d.1.D. Whether there will or
might reasonably be expected to be a discharge
from the mine after abandonment; the maximum
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rate of discharge expected; whether the discharge,
if any, will need treatment; if treatment is re-
quired, the type of treatment proposed and its
details; and, if treatment will not be required, the
reasons for assuming so.

4.5.d.1.E. Provisions that shall be
made for assuring acceptable water quality from
any discharges after abandonment of the mine.
Should the mine become filled with water, the
effect on groundwater quality and plans to elimi-
nate or minimize the adverse effects if any on
groundwater quality.

4.5.d.1.F. Any other information
which the director may deem necessary to evalu-
ate the water pollution potential of the facility.

4.5d.1.G. The information
required in West Virginia Code of State Rules,
Office of Mining and Reclamation, Title 38§,
Series 2, Section 3.13.

4.5.d.2. Other facilities requiring
plans for abandonment. For all coal mines other
than deep mines, preparation plants, and prepara-
tion plant associated areas, the reclamation plan
required under the WVSCMRA permit shall be
the plan for abandonment.

4,5.d.3. Plan for Abandonment;
Reissuance. Unless waived in writing in whole or
in part by the director, in addition to the informa-
tion required by Sections 4.5.a. of these rules, an
applicant for the reissuance of a WV/NPDES
permit shall provide information to update or add
to the information required in Sections 4.5.d.1.
and 4.5.d.2. of these rules.

4.5.d.4. Application for Permit to
Abandon.

4.5.d.4.A. For Deep Mines. An
application for a permit to abandon shail contain
the information requested under Sections 4.5.d.1.
and 4.5.d.2.of these rules updated to show final
determinations which reflects current knowledge
on each item: Provided, That where the informa-
tion submitted under Sections 4.5.d.1. and 4.5.d.2.
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of these rules has not significantly changed,
further updating will not be required, and the
following:

45d4.A.1. A statement
from the applicant which predicts the likelihood
of a discharge from the abandoned mine;

45d4.A2. At least one
representative cross section map across the coal
seam and overburden along a line parallel to the
dip of the mineral bed showing the name and
thickness of each strata above and the strata ten
(10) feet below the lowest mineral bed being
mined, the position of the water table and the
direction of the flow of water, the final likely
level of water in the mineral bed on abandonment,
and the likely extent of fracturing in the overbur-
den due to mining, The line of cross section shall
be shown on the mine map submitted under
Section 4.5.a.6 or 4.5.d.1. of these rules; and

4.5.d.4.A.3. A report on the
quality of water being discharged from the mine
during the past two (2) years or, if such data is
unavailable, then an analysis of current discharge
quality and a prediction of expected discharge
quality should a discharge occur.

4.5.d.4B. For facilities other
than deep mines, the application for a permit to
abandon shall be the application for a Phase II
bond release under WVSCMRA.

4.5.e. Discharges into Noncomplying
Waters. The owner or operator of a facility
proposing to discharge into a water segment
which does not meet applicable water quality
standards for the pollutants to be discharged or is
not expected to meet those standards even after
the application of effluent limitations required by
CWA Sections 301(b}(2XA)2, 301(b)(2XE), or
306, and for which the State has performed a
pollutant load allocation for the pollutants to be
discharged, must demonstrate before the close of
the comment period that either:

4.5.e.1. There are sufficient remain-
ing pollutant load allocations to allow for the
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discharge;

4.5.e.2. The existing dischargers into
that segment are subject to compliance schedules
designed to bring the segment into compliance
with applicable water quality standards; or

4.5.e.3. That the applicant qualifies
for an alternate water quality based effluent
limitation by making an adequate demonstration
to the director pursuant to West Virginia Code of
State Rules, West Virginia Environmental Quality
Board, Series 1, Section 8.

4.5 f. Variance Requests. A facility may
request a variance from effluent limitations under
any of the following statutory or regulatory provi-
sions within the times specified. Requests must
explain how the requirements of EPA variance
regulations have been met. EPA regulations
governing the variances under Sections 4.5.f.1.
through 4.5.£4. of these rules are promulgated at
40 C.F.R. Part 125.

4.5.£1. Fundamentally Different
Factors. A request for a variance based on the
presence of "fundamentally different factors”
from those on which the effluent limitations
guideline was based shall be made by the close of
the public comment period under Section 10.2 of
these rules. The request shail explain how the
requitements of 40 C.F.R. Part 125, Subpart D
have been met.

4.5.f.2. Nonconventional Pollutants.
A request for a variance from the BAT require-
ments for CWA Section 301(b}2)}F) pollutants
(commonly calied "nonconventional" pollutants)
pursuant to CWA Section 301(c) because of the
economic capability of the owner or operator, or
pursuant to CWA Section 301(g) because of
certain environmental considerations, when those
requirements were based on effluent limitation
guidelines, must be made by:

4.5.£2.A. Submitting an initial
request to the Regional Administrator, as well as
to the director, stating the name of discharger, the
permit number, the outlet number(s), the applica-
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ble effluent guideline, and whether the discharger
is requesting a CWA Section 301(c) modification
or a CWA Section 301(g) modification or both.
This request must have been filed not later than
two hundred and seventy (270) days after promul-
gation of an applicable effluent limitation guide-
line for guidelines promulgated after December
27,1977; or

4.512B. Submitting a com-
pleted request no later than the close of the public
comment period under Section 10.2 of these rules
demonstrating that the applicable requirements of
40 C.F.R. Part 125 have been met, unless an
extension is granted under Section 4.5.g.2. of
these rules.

4.5.£2.C. Requests for variance
from effluent limitations not based on effluent
limitation guidelines need only comply with
Section 4.5.f.2.B. of these rules and need not be
preceded by an initial request under Section
4.5.£2.A. of these rules.

4.5.£.3. Innovative Technology. An
extension under CWA Section 301(k) from the
statutory deadline of July 1, 1984 under CWA
Section 301(b)(2)XA) for best available technol-
ogy based on the use of innovative technology
may be requested no later than the close of the
public comment period under Section 10.2 of
these rules for the discharger's initial permit
requiring compliance with CWA Section
301(bX2)(A). The request shall demonstrate that
the requirements of 40 C.F.R. §124.13 and Part
125, Subpart C have been met.

4.5.f4. Water Quality Related Efflu-
ent Limitations. A modification to any water
quality related effluent limitation under CWA
Section 302(bX2) of requirements under CWA
Section 302(a) for achieving water quality related
effluent limitations may be requested no later than
the close of the public comment period under
Section 10.2 of these rules on the permit from
which the modification is sought.

4.5.g. Expedited Variance Procedures
and Time Extensions.
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4.5.g.1. Notwithstanding the time
requirements in Section 4.5.f. of these rules, the
director may notify a permit applicant before a
draft permit is issued that the draft permit will
likely contain limitations which are eligible for
variance. In the notice the director may require
the applicant as a condition of consideration of
any potential variance request to submit informa-
tion explaining how the requirements applicable
to the variance have been met and may require its
submission within a specified reasonable time
after receipt of the notice. The notice may be sent
before the permit application has been submitted.
The draft or final permit may contain the alterna-
tive limitations which may become effective upon
final grant of the variance.

4.5.g.2. A discharger who cannot file
a complete request required under Section
4.5.£2.B. of these rules may request an ¢xtension.
The extension may be granted or denied at the
discretion of the director. Extensions shall be no
more than six (6) months in duration.

4.6. Record Keeping by Applicant. Appli-
cants shall keep records of all data used to com-
plete permit applications and any supplemental
information submitted for a period of at least three
(3) years from the date the application is signed.

4.7. Signatories to Permit Applications and
Reports.

4.7.a. Applications. All permit applica-
tions shall be signed as follows:

4,7.a.1. For a corporation: by a
responsible corporate officer. For the purpose of
Section 4.7 of these rules, a responsible corporate
officer means:

4.7.a.1.A. A president, secretary,
treasurer, or vice-president of the corporation in
charge of a principal business function, or any
other person who performs similar policy or
decision-making functions for the corporation; or

4.7.a.1.B. The manager of one or
more manufacturing, production, or operating
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facilities employing more than two hundred and
fifty (250) persons or having gross annual sales or
expenditures exceeding twenty-five million
dollars ($25,000,000 in second quarter 1980
dollars), if authority to sign documents has been
assigned or delegated to the manager in accor-
dance with corporate procedures.

4,7.a.2, For a partnership or sole
proprictorship: by a general partner or the propri-
etor.

4.7.b. Reports. All reports required by
WV/NPDES permits, and other information
requested by the director for compliance with
Article 11, shall be signed by a person described
in Section 4.7.a. of these rules, or by a duly
authorized representative of that person. A person
is a duly authorized representative only if:

4.7.b.1. The authorization is made in
writing by a person described in Section 4.7.a. of
these rules;

4.7.b.2. The authorization specifies
either an individual or a position having responsi-
bility for the overall operation of the regulated
facility or activity, such as the position of plant
manager, superintendent,an individual or position
having overall responsibility for environmental
matters for the company, or position of equivalent
responsibility. (A duly authorized representative
may thus be either a named individual or any
individual occupying a named position); and

4.7.b.3. The written authorization is
submitted to the director.

4.7.c. Changes to Authorization. If an
authorization under Section 4.7.b. of these rules is
no longer accurate because a different individual
or position has responsibility for the overall
operation of the facility, a new authorization
satisfying the requirements of Section 4.7.b. of
these rules must be submitted to the director prior
to or together with any reports, information, or
applications to be signed by an authorized repre-
sentative.
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4.7.d. Certification. Any person signing
a document wunder Section 4.5.a.6.L.,

4.5.d.1.A.11,, 4.7.a. or 4.7.b. of these rules shall
make the following certification:

"I certify under penalty of law that
this document and all attachments were prepared
under the direction or supervision in accordance
with a system designed to assure that qualified
personnel properly gather and evaluate the infor-
mation submitted. Based on my inquiry of the
person or persons who manage the system, or
those persons directly responsible for gathering
the information, the information submitted 1s, to
the best of my knowledge and belief, true, accu-
rate, and complete. I am aware that there are
significant penalties for submitting false informa-
tion including the possibility of fine and imprison-
ment for knowing violations."

4.8 Filing fee. For all WV/NPDES applica-
tions and permits, the filing fees required under
47CSR26, shall apply, as though fully set forth
herein.

§47-30-5. Conditions Applicable To All
Permits.

The following conditions apply to all
WV/NPDES permits. All conditions shall be
incorporated into the WV/NPDES permits either
expressly or by reference. If incorporated by
reference, a specific citation to these rules must be
given in the permit.

5.1. Duty to Comply; Penalties.

5.1.a. The permittee must comply with all
conditions of a WV/NPDES permit. Permit
noncompliance constitutes a violation of CWA
and Article 11 and is grounds for enforcement
action; for WV/NPDES permit modification,
suspension or revocation; or for denial of a
WV/NPDES permit reissuance application.

5.1.b. The permittee shall comply with all
effluent standards or prohibitions established
under CWA Section 307(a) for toxic pollutants
within the time provided in the regulations that
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establish these standards or prohibitions, even if
the permit has not yet been modified to incorpo-
rate the requirement.

5.1l.c. The Clean Water Act and Article
11 provide that any person who violates a permit
condition implementing CWA Sections 301, 302,
306, 307, 308, 318 or 405, or any provision of a
WV/NPDES permit, or any rule or regulation
promulgated under Article 11, is subject to a civil
penalty not to exceed twenty-five thousand dollars
($25,000) per day of such violation. Any person
who willfully or negligently violates permit
conditionsimplementingCW A Sections 301,302,
306, 307, or 308, or any provision of Article 11,
or a WV/NPDES permit, is subject to a fine of not
less than two thousand and five hundred dollars
($.2,500) per day of violation nor more than
twenty-five thousand dollars ($25,000) per day of
violation, or by imprisonment for not more than
one (1) year, or both.

5.1.d. Any person who falsifies, tampers
with, or knowingly renders inaccurate any moni-
toring device or method required to be maintained
under a WV/NPDES permit shall, upon convic-
tion, be punished by a fine of not less than one
thousand dollars ($1,000) nor more than
tenthousand dollars ($10,000) per violation, or by
imprisonment for not more than six (6) months
per violation, or both.

5.1.e. The Clean Water Act and Article
11 provide that any person who knowingly makes
any false statement, representation, or certifica-
tion in any record or other document submitted or
required to be maintained under this permit,
including monitoring reports or reports of compli-
ance or noncompliance shall, upon conviction, be
punished by a fine of not less than one thousand
dollars ($1,000) nor more than ten thousand
dollars ($10,000) per violation, or by imprison-
ment for not more than six (6) months per viola-
tion, or by both.

5.1.f. The discharge or discharges cov-~
ered by a WV/NPDES permit are to be of such
quality so as not to cause violation of applicable
water quality standards adopted by the West
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Virginia Environmental Quality Board. Further,
any activities covered under a WV/NPDES permit
shall not lead to pollution of the groundwater of
the State as a result of the disposal or discharge of
such wastes covered herein.

5.1.g. Nothing in Section 5.1 of these
rules shall be construed to limit or prohibit any
other authority the secretary or director may have
under Article 3 or Article 11 of the West Virginia
Code, or to relieve the permittee from any respon-
sibilities, liabilities or penalties for not complying
with West Virginia Code of State Rules, West
Virginia Environmental Quality Board, Series 1
and 3.

5.2. Duty to Reapply. Ifthe permittee wishes
to continue an activity regulated by the
WV/NPDES permit after the expiration date of
the permit, the permittee must apply for
reissuance of the permit at least one hundred and
twenty (120) days prior to expiration of the per-
mit.

5.3. Duty to Halt or Reduce Activity Not a
Defense. Upon reduction, loss, or failure of the
treatment facility the permittee shall, to the extent
necessary to maintain compliance with the
WV/NPDES permit, control production or all
discharges or both until the facility is restored or
an alternative method of treatment is provided.
This requirement applies, for example, when the
primary source of power to the treatment facility
fails or is reduced or lost. It shall not be a defense
for a permittee in an enforcement action that it
would have been necessary to halt or reduce the
permitted activity in order to maintain compliance
with the conditions of the permit.

54. Duty to Mitigate. The permittee shall
take all reasonable steps to minimize, correct, or
prevent any discharge in violation of the
WV/NPDES permit which has a reasonable
likelihood of adversely affecting human health or
the environment.

5.5. Proper Operation and Maintenance. The
permittee shall at all times properly operate and
maintain all facilities and systems of treatment
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and control (and related appurtenances) which are
installed or used by the permittee to achieve
compliance with the conditions of the
WV/NPDES permit. Proper operation and main-
tenance includes effective performance, adequate
funding, adequate operator staffing and training,
and adequate laboratory and process controls,
including appropriate quality assurance proce-
dures. This provision requires the operation of
backup auxiliary facilities or similar systems only
when necessary to achieve compliance with the
conditions of the permit.

5.6. Permit Actions. The WV/NPDES permit
may be modified, reissued, suspended, or revoked
for cause (see Section 8 of these rules). The filing
of a request by the permittee for a permit modifi-
cation, reissuance, termination or a notification of
planned changes or anticipated noncompliance,
does not stay any permit condition.

5.7. Transfer. The WV/NPDES permit is not
transferable to any person except after notice to
the director and by following one of the proce-
dures listed in Section 3.5.c. of these rules.

5.8. Property Rights. The WV/NPDES
permit does not convey any property rights of any
sort nor any exclusive privilege.

5.9. Duty to Provide Information. The
permittee shall furnish to the director, within a
specified time, any information which the director
may request to determine whether cause exists for
modifying, reissuing, suspending, or revoking the
WV/NPDES permit, or to determine compliance
with the permit. The permittee shall also furnish
to the director, upon request, copies of records
required to be kept by the permit.

5.10. Inspection and Entry. The permittee
shall allow the director, or an authorized represen-
tative, upon the presentation of credentials and
other documents as may be required by law, to:

5.10.a. Enter upon the permittee's pre-
mises where a regulated facility or activity is
located or conducted, or where records must be
kept under the conditions of the WV/NPDES
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permit;

5.10.b. Have access to and copy at rea-
sonable times, any records that must be kept under
the conditions of the permit;

5.10.c. Inspect at reasonable times any
facilities, equipment (including monitoring and
control equipment), practices, or operations
regulated or required under the permit; and

5.10.d. Sample or monitor at reasonable
times, for the purposes of assuring permit compli-
ance or as otherwise authorized by Article 11, any
substances or parameters at any location.

5.11. Monitoring and Records.

5.11.a. Monitoring must be conducted
according to test procedures approved under 40
C.F.R. Part 136, unless other test procedures have
been specified in the WV/NPDES permit.

5.11.b. Samples and measurements taken
for the purpose of monitoring shall be representa-
tive of the monitored activity.

5.11.c. The permittee shall retain records
of all monitoring information, including all cali-
bration and maintenance records and all original
chart recording for continuous monitoring instru-
mentation, copies of all reports required by the
WV/NPDES permit, and records of all data used
to complete the application for the permit, for a
period of at least three (3) years from the date of
the sample, measurement, report or application.
This period may be extended by request of the
director at any time.

5.11.d. Records of monitoring informa-
tion shall include:

5.11.d.1. The date, exact place, and
time of sampling or measurements;

5.11.d.2. The individual(s) who
petformed the sampling or measurements;

5.11.d.3. The date(s) analyses were
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performed;

5.11.d4. The individual(s) who
performed the analyses; if a commercial labora-
tory is used, the name and address of the labora-

tory;

5.11.d.5. Theanalytical techniques or
methods used; and

5.11.d.6. The results of such analy-
ses.

5.11.d.7. This information need not
be submitted to the director, unless requested, but
should be retained in accordance with Section
5.11.c. of these rules.

5.11.e. Monitoring results shail be re-
ported on DMRs and at the intervals specified in
the permit. DMR's should be sent to the person
designated in the permit so that they are received
no later than twenty (20) days following the end
of the reporting period.

5.11.f. If the permittee monitors any
pollutant at any monitoring point specified in the
permit more frequently than required by the
permit, using approved test procedures under 40
C.F.R. Part 136 or as specified in the permit, the
results of this monitoring shail be included in the
calculation and reporting of the data submitted in
the DMR. Such increased frequency shall also be
indicated.

5.11.g. Calculations for all limitations
which require averaging of measurements shall
utilize an arithmetic mean unless otherwise speci-
fied by the director in the permit.

5.12. Signatory Requirement. All applica-
tions, reports, or information submitted to the
director shall be signed and certified as required
in Section 4.7 of these rules.

5.13. Reporting Requirements.

5.13.a. Planned Changes. The permittee
shall give notice to the director as soon as possi-
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ble but not later than thirty (30) days prior to any
planned physical alterations or additions to the
permitted facility and of any planned changes in
the method of operating the facility which may
affect the nature of quantity of the discharge, or
qualify that facility for designation as a new
source under Section 2.30 of these rules.

5.13.b. Anticipated Noncompliance. The
permittee shall give advance notice to the director
of any planned changes in the permitted facility or
activity which may result in noncompliance with
permit requirements.

5.13.¢c. Compliance Schedules. Reports
of compliance or noncompliance with, or any
progress reports on, interim and final require-
ments contained in any compliance schedule of
the permit shall be submitted no later than four-
teen (14) days following each schedule date.

5.13.d. Immediate Reporting.

5.13.d.1. The permittee shall report
any noncompliance with the WV/NPDES permit
or Article 11 which may endanger health or the
environment immediately but not later than
twenty-four (24) hours after becoming aware of
the circumstances by using the Departmentof
Environmental Protection’s Emergency Notifica-
tion Number 1-800-654-3312. A written submis-
sion shall be provided to the person designated in
the permit within five (5) days of the time the
permittee becomes aware of the circumstances.
The written submission shall contain a description
of the noncompliance and its cause; the period of
noncompliance, including exact dates and times,
and if the noncompliance has not been corrected,
the anticipated time the noncompliance is ex-
pected to continue; and steps taken or planned to
reduce, eliminate, and prevent reoccurrence of the
noncompliance.

5.13.d.2. The following shall also be
reported immediately but not later than twenty-
four (24) hours after:

5.13.d.2.A. Any unanticipated
bypass (see Section 5.14.a. of these rules) which
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exceeds any effluent limitation in the permit;

5.13.d.2.B. Any spill or acciden-
tal discharge (upset), as defined in Section 5.15 of
these rules, shall be reported to the director via the
Departmentof Environmental Protection’s Emer-
gency Notification Number 1-800-654-3312.
Such notification shall set forth the time and place
of such spill or discharge, type and quantities of
pollutants, any actions taken to stop or mitigate
the spill or accidental discharge, and any other
information as may be requested. A written
verification of such notification shall be submitted
upon request of the person designated in the
permit; and

5.13.d.2.C. Violation of a maxi-
mum daily discharge limitation for any of the
pollutants which the director has required in the
permit to be reported immediately.

5.13.d.3. The director may waive the
written report required under Section 5.13.d.2.0f
these rules on a case-by-case basis if the oral
report has been received in accordance with the
above.

5.13.d.4. Notification Levels. The
permittee must notify the director in writing as
soon as they know or have reason to believe:

5.13.d.4.A. That any activity has
occurred or will occur which would result in the
discharge, on a routine or frequent basis, of any
toxic pollutant which is not limited in the permit,
if that discharge will exceed the highest of the
following "notification levels":

5.13.d4.A1.
micrograms per liter (100 ug/1);

One hundred

5.13.d4.A2. Two hundred
(200) micrograms per liter (200 ug/1) for acrolein
and acrylonitrile; five hundred (500) micrograms
per liter (500 ug/1) for 2,4-dinitrophenol and for 2-
methyl-4, 6-dinitrophenol; and one milligram per
liter (1 mg/1) for antimony;

5.13.d.4.A.3. Five (5) times
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the maximum concentration value reported for
that pollutant in the permit application in accor-
dance with Section 4.5.b.1. of these rules; and

5.13.d4A4.  The Ilevel
established by the director in accordance with
Section 6.2.h. of these rules.

5.13.d.4.B. Thatany activity has
occurred or will occur which would result in any
discharge, on a nonroutine or infrequent basis, of
a toxic pollutant which is not limited in the per-
mit, if that discharge will exceed the highest of
the following "notification levels":

5.13.d.4.B.1. Five hundred
(500) micrograms per liter (500 ug/l);

5.13.d.4.B.2. One milligram
per liter (1 mg/1) for antimony;

5.13.d.4.B.3. Ten(10) times
the maximum concentration value reported for
that pollutant in the permit application in accor-
dance with Section 4.5.b.1. of these rules; or

5.13.d4.B4. The level
established by the director in accordance with
Section 6.2.h. of these rules.

5.13.d.4.C. Thatthey have begun
or expect to begin to use or manufacture as an
intermediate or final product or byproduct any
toxic pollutant which was not reported in the
permitapplication under Section4.5.a.17. of these
rules.

5.13.e. Other Noncompliance. The
permittee shall report all instances of noncompli-
ance not reported under Sections 5.11.e., 5.11.f,
5.11.g., 5.13.¢c., and 5.13.d. of these rules at the
time monitoring reports are submitted. The
reports shall contain the information listed in
Section 5.13.d.1. of these rules.

5.13.f. Net Limitations. If net limitations
are established, then the permittee shall notify the
director if eligibility for such limitations has been
altered or no longer exists.
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5.13.g. Other Information. Where the
permittee becomes aware that it failed to submit
any relevant facts in a permit application, or
submitted incorrect information in a permit appli-
cation or in any report to the director, it shall
promptly submit such facts or information.

5.14. Bypass.
5.14.a. Definitions.

5.14.a.1. "Bypass" means the inten-
tional temporary diversion of waste streams from
any portion of a treatment facility.

5.14.a.2. "Severe Property Damage"
means substantial physical damage to property,
damage to the treatment facilities which causes
them to become inoperable, or substantial and
permanent loss of natural resources which can
reasonably be expected to occur in the absence of
a bypass. Severe property damage does not mean
economic loss caused by delays in production.

5.14.b. Bypass Not Exceeding Limita-
tions. The permittee may allow any bypass to
occur, for reasons other than sediment control,
which does not cause effluent limitations to be
exceeded, but only if it is for essential mainte-
nance to assure efficient operation. These by-
passes are not subject to the provisions of Sec-
tions 5.14.c. and 5.14.d. of these rules.

5.14.¢c. Notice,

5.14.c.1. Anticipated Bypass. If the
permittee knows in advance of the need for a
bypass, he or she shall submit prior written notice,
if possible, at least ten (10) days before the date of
the bypass.

5.14.c.2. Unanticipated Bypass. If
the permittee does not know in advance of the
need for a bypass, notice shall be submitted as
required in Section 5.13.d. of these rules.

5.14.d. Prohibition of Bypass Exceeding
Limitations.
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5.14.d.1. Bypass exceeding limita-
tions is permitted only under the following condi-
tions, and the director may take enforcement
action against a permittee for bypass, unless:

5.14.d.1.A. Bypass exceeding
limitations was unavoidable to prevent loss of life,
personal injury, or severe property damage;

5.14.d.1.B. There were no feasi-
ble alternatives to the bypass, such as the use of
auxiliary treatment facilities, retention of un-
treated wastes, or maintenance during normal
periods of equipment downtime. This condition
is not satisfied if adequate backup equipment
should have been installed in the exercise of
reasonable engineering judgment to prevent a
bypass which occurred during normal periods of
equipment downtime or preventive maintenance;
and

5.14.d.1.C. The permittee sub-
mitted notices as required under Section 5.14.c. of
these rules.

5.14.e. Approval of Bypass Exceeding
Limitations. The director may approve an antici-
pated bypass exceeding limitations, after consid-
ering its adverse effects, if the director determines
that it will meet the three conditions listed in
Section 5.14.d.1.of these rules.

5.15. Upset.

5.15.a. Definition. "Upset” means an
exceptional incident in which there is uninten-
tional and temporary noncompliance with
technology-based permit effluent limitations
because of factors beyond the reasonable control
of the permittee. An upset does not include
noncompliance to the extent caused by opera-
tional error, improperly designed treatment facili-
ties, inadequate treatment facilities, lack of pre-
ventive maintenance, or careless or improper
operation.

5.15.b. Effect of an Upset. An upset
constitutes an affirmative defense to an action
brought for noncompliance with such technology-
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based permit effluent limitations if the require-
ments of Section 5.15.c. of these rules are met.
No determination made during administrative
review of claims that noncompliance was caused
by upset, and before an action for noncompliance,
is final administrative action subject to judicial
review.

5.15.c. Conditions Necessary for a Dem-
onstration of Upset. A permittee who wishes to
establish the affirmative defense of upset shall
demonstrate through properly signed, contempo-
raneous operating logs or other relevant evidence
that:

5.15.c.1. An upset occurred and that
the permittee can identify the cause(s) of the
upset;

5.15.¢.2. The permitted facility was
at the time being properly operated,

5.15.c.3. The permittee submitted
notice of the upset as required in Section
5.13.d.2.B. of these rules; and

5.15.c.4. The permittee complied
with any remedial measures required under Sec-
tion 5.4 of these rules.

5.15.d. Burden of Proof. In any enforce-
ment proceeding the permittee seeking to estab-
lish the occurrence of an upset has the burden of
proof.

5.16. Reopener Clause. In accordance with
W. Va. Code §22-11-20, the director may reopen
the WV/NPDES permit through modification or
by reissuance to incorporate an applicable effluent
standard or limitation under CWA Sections
301(b)(2XC) and W. Va. Code §22-11-11(b)
(Water Quality Based Effluent Limitations and
Standards), CWA Section 301{b}2)XD) (Toxics),
CWA Section 304(b)(2) (Best Available Treat-
ment) and CWA Section 307(a)(2) (Toxics),
which is promulgated or approved after the
WV/NPDES permit is issued if that effluent
standard or limitation is more stringent than any
effluent limitation in the permit or controls a
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pollutant not limited in the permit.

5.17. Removed Substances. Where removed
substances are not otherwise covered by the terms
and conditions of the WV/NPDES permit or other
existing permit issued by the Department, any
solids, sludges, filter backwash, or other pollut-
ants removed in the course of treatment or control
of wastewaters and which are intended for dis-
posal within the State shall be disposed of only m
a manner and at a site subject to the approval by
the Department. If such substances are intended
for disposal outside the State or for reuse (that is,
as a material used for making another produet,
which in turn has another use), the permittee shall
notify the Department in writing of the proposed
disposal or use of such substances, the identity of
the prospective disposer or users, the intended
place of disposal or use, as appropriate, and shall
take reasonable measures to ensure that the use
does not cause pollution of the waters of the State.

5.18. New Sources.

5.18.a. The owner or operator of a new
source or a recommencing discharger shall install
and have in operating condition, and shali "start
up" all pollution control equipment required to
meet the conditions of the WV/NPDES permit
before beginning to discharge.

5.18.b. After the effective date of new
source performance standards, it shall be unlawful
for any owner or operator of any new source to
operate the source in violation of those standards
applicable to the source.

5.18.c. Any new source classified as such
under previous EPA regulations may, notwith-
standing Section 8 of these rules, apply to have
the WV/NPDES permit modified to incorporate
the revised new source performance standards.

5.18.d. When a WV/NPDES permit is
issued to a new source, the protection period of
Section 12.2.a. of these rules shall apply. After
expiration of such protection period, the permittee
mustimmediately comply with any more stringent
technology-based limitations promulgated under
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CWA Section 301. If, however, the more strin-
gent technology-based limitations are promul-
gated less than three (3) years before the expira-
tion of the WV/NPDES permit, then the permittee
has three (3) years from the date of their promul-
gation to comply with such stricter limits.

5.19. Definitions. Whenused in WV/NPDES
permits, the definitions of Section 2 of these rules
shall apply and the following terms shall mean:

5.19.a. "Daily Average Fecal Coliform
Bacteria" means the geometric average of all
samples collected during the month.

5.19.b. "Measured Flow" means any
method of liquid volume measurement, the accu-
racy of which has been previously demonstrated
in engineering practice, or for which a relation-
ship to absolute volume has been obtained.

5.19.c. "Composite Sample" means a
combination of individual samples obtained at
regular intervals over a time period. Either the
volume of each individual sample is proportional
to discharge flow rates or the sampling interval
(for constant volume samples) is proportional to
the flow rates over the time period used to pro-
duce the composite. The maximum time period
between individual samples shall be two (2)
hours.

5.19.d. "Grab Sample" means an individ-
ual sample collected in less than fifteen (15)
minutes.

§47-30-6. Establishing WV/NPDES Permit
Conditions.

6.1. General. In addition to conditions re-
quired in all WV/NPDES permits, the director
shall establish conditions in WV/NPDES permits,
as required on a case-by-case basis, to provide for
and assure compliance with all applicable require-
ments of CWA, Article 11, and Section 6 of these
rules.

6.1.a. An applicable requirement is a
State or federal or interstate compact, statutory, or
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regulatory requirement which takes effect prior to
final administrative disposition of a permit, or is
any requirement which takes effect prior to final
administrative disposition and is also any require-
ment which takes effect prior to the modification
or reissuance of a permit. Section 10.2.b. of these
rules provides a means for reopening a
WV/NPDES permit proceeding at the discretion
of the director where new requirements become
effective during the permitting process. An
applicable requirement is also any requirement
which takes effect prior to a modification or
reissuance of a permit.

6.2, Effluent Limitations. Each WV/NPDES
permit shall include conditions meeting the fol-
lowing requirements when applicable:

6.2.a. Technology based effluent limita-
tions and standards for existing sources based on
effluent limitation guidelines and standards under
CWA Section 301 or new source performance
standards promulgated under CWA Section 306,
or case-by-case effluent limitations determined
under CWA Section 402(a)1) (Best Professional
Judgment or BPJ), or a combination of the two (2)
in accordance with 40 C.F.R. Part 125. For new
sources or new discharges, these technology-
based limitations and standards are subject to the
provisions of Section 12 of these rules (Protection
Period).

6.2.b. Other Effluent Limitations and
Standards Under CWA Sections 301, 302, 303,
307, and 318. If any applicable toxic effluent
standard or prohibition (including any schedule of
compliance specified in such effluent standard or
prohibition) is promulgated under CWA Section
307(a) for a toxic pollutant and that standard or
prohibition is more stringent than any limitation
on the pollutant in the permit, the director shall
institute proceedings under these rules to modify
or reissue the permit to conform to the toxic
effluent standard or prohibition.

6.2.c. Water Quality Standards. Any
more stringent requirements necessary to achieve
water quality standards established pursuant to
CWA or Article 11 or rules promulgated thereun-
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der, including requirements of other affected
states; or to attain or maintain a specified water
quality related effluent limit established under
CWA Section 302.

6.2.d. Modified Effluent Limitations for
Coal Remining Operations. The Director may
issue a NPDES Permit which modifies the efflu-
ent limitations for iron, manganese, or pH of any
pre-existing discharge from the remined area of
any coal remining operation or of any pre-existing
discharge affected by the coal remining operation.
Such modified requirements shall apply the best
available technology economically achievable on
a case-by-case basis, using best professional
judgment. Total Hot Acidity will be used in lieu
of pH in the establishment of the effluent limita-
tion (loading).

6.2.e. Reopener Clause. Any
WYV/NPDES permit issued shall include effluent
limitations to meet the requirements of CWA
Sections 301(b)(2)(A), 301(b)(2)(C),
301(b)2)D), 301(b)2)E), and 301(b)2XF),
whether or not applicable effluent limitations
guidelines have been promulgated or approved.
These permits shall also include a reopener condi-
tion (see Section 5.16 of these rules) stating that,
if an applicable standard or limitation is promul-
gated under CWA Sections 301(b)(2XC),
301(b)(2)(D), 304(b)(2), and 307(a)}2) and that
effluent standard or limitation is more stringent
than any effluent limitation in the permit or
controls a pollutant not limited in the permit, the
permit may be modified or revoked and reissued
to conform to that effluent standard or limitation.

6.2.f. Water Quality Management Plans.
Any requirements necessary to ensure consistency
with the requirements of a water quality manage-
ment plan approved by EPA under CWA Section
208(b).

6.2.g. Alternate Limits that incorporate
alternate effluent limitations or standards where
warranted by "fundamentally different factors"
under 40 C.F.R. Part 125, Subpart D (see Section
4.5.f. of these rules).
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6.2.h. Toxic pollutants limitations estab-
lished under Sections 6.2.a., 6.2.b,, or 6.2.c. of
these rules, to control pollutants meeting the
criteria listed in Section 6.2.h.1. of these rules.
Limitations will be established in accordance with
Section 6.2.h.2. of these rules. An explanation of
the development of these limitations shall be
included in the fact sheet.

6.2.h.1. Limitations must control all
toxic pollutants which:

6.2.h.1.A. The director deter-
mines, based on information reported in a permit
application under Sections 4.5.b.1. and 4.5.a.17.
of these rules or in a notification under Section
5.13.d.4. of these rules or on other information,
are or may be discharged at a level greater than
the level which can be achieved by the
technology-based treatment requirements appro-
priate to the permittee; or

6.2.h.1 B. Thedischarger does or
may use or manufacture as an intermediate, final
product, or by-product.

6.2.h.2. The requirement that the
limitations control the pollutants meeting the
criteria of Section 6.2.h.1. of these rules will be
satisfied by:

6.2.h.2.A. Limitations on those
pollutants; or

6.2.h.2.B. Limitations on other
pollutants which, in the judgment of the director,
will provide the necessary treatment of the pollut-
ants.

6.2.i. Notification Level. A "notification
level" which exceeds the notification level of
Section 5.13.d.4. of these rules, upon a petition
from the permittee or on the director's initiative.
This new notification level may not exceed the
level which can be achieved by the technology-
based treatment requirements appropriate to the
permittee.

6.2.j. Immediate Reporting. Pollutants
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for which the permittee must report violations of
maximum daily discharge limitations under
Section 5.13.d.2.C. of these rules shall be listed in
the permit. This list shall include any toxic
pollutant or hazardous substance, or a pollutant
specifically identified as the method to control a
toxic pollutant or hazardous substance.

6.2.k. Monitoring Requirements. In
addition to the requirements of Section 5.11 of
these rules, all WV/NPDES permits shall specify:

6.2.k.1. Requirementsconcemning the
proper use, maintenance, and installation, when
appropriate, of monitoring equipment or methods
(including biological monitoring methods);

6.2.k.2. Required monitoring includ-
ing type, intervals, and frequency sufficient to
yield data which are representative of the moni-
tored activity including, when appropriate, contin-
uous monitoring;

6.2 k.3. Applicablereportingrequire-
ments based upon the impact of the regulated
activity and as specified in Section 6.2.k.4. of
these rules. Reporting shall be no less frequent
than specified in the Section 6.2.k.5. of these
rules; and

6.2.k.4. To assure compliance with
permit limitations, requirements to monitor:

6.2.k.4.A. The volumeofeffluent
discharged from each outlet; and

6.2.k.4.B. Othermeasurementsas
appropriate, including pollutants in internal waste
streams under Section 7.8 of these rules; pollut-
ants in intake water for net limitations under
Section 7.7 of these rules; frequency rate of
discharge for noncontinuous dischargers under
Section 7.4 of these rules; and pollutants subject
to notification requirements under Section
5.13.d.4. of these rules.

6.2.k.5. Requirements to report
monitoring results with a frequency dependent on
the nature and effect of the discharge, but in no
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case less than once a year.

6.2.1. Best Management Practices to
control or abate the discharge of pollutants when:

6.2.1.1. Authorized under CWA
Section 304(e) for the control of toxic polfutants
and hazardous substances from ancillary activi-
ties;

6.2.1.2. Numeric effluent limitations
are infeasible; or

6.2.1.3. The practices are reasonably
necessary to achieve effluent limitations and
standards or to carry out the purposes and intent
of CWA.

6.2.m. Reissued Permits.

6.2.m.1. Except as provided in Sec-
tion 6.2.m.2. of these rules, when a permit is
reissued, interim limitations, standards, or condi-
tions shall be set which are at least as stringent as
the final limitations, standards, or conditions int
the previous permit unless the circumstances on
which the previous permit was based have materi-
ally and substantially changed since the time the
permit was issued and would constitute cause for
permit modification or revocation and reissuance.

6.2.m.2. When effluent limitations
were imposed under CWA Section 402 (a)(1) ina
previously issued permit, and these limitations are
more stringent than the subsequently promulgated
effluent guidelines, the provisions of Section
6.2.m.1. of these rules shall apply unless:

6.2.m.2.A. The discharger has
installed the treatment facilities required to meet
the effluent limitations in the previous permit and
has properly operated and maintained the facilities
but has nevertheless been unable to achieve the
previous effluent limitations. In this case the
limitations in the reissued permit may reflect the
level of pollutant control actually achieved (but
shall not be less stringent than required by the
subsequently promulgated effluent limitation
guidelines);
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permit modification or revocation and reissuance;
or

6.2.m.2.D. There is increased
production at the facility which results in signifi-
cant reduction in treatment efficiency, in which
case the permit limitations will be adjusted to
reflect any decreased production and raw waste
loads, but in no event shall permit limitations be
less stringent than those required by subsequently
promulgated standards and limitations.

6.2.n. Navigation. Any conditions that
the SeceretarySecretary of the Army considers
necessary to ensure that navigation and anchorage
will not be substantially impaired.

6.2.0. Schedules of Compliance. The
permit may, when appropriate, specify a schedule
of compliance leading to compliance with CWA,
Article 11, and rules promulgated thereunder.

6.2.0.1. Any schedules of compliance
for existing sources shall require compliance as
soon as possible, but in no case later than the
applicable statutory deadline: July 1, 1984 for
technology-based limits under CWA Section
301(b)(1)B); July 1, 1977 for water quality based
effluent limits under CWA Section 301 (b)(1)(C);
or July 1, 1987 or three (3) years after promulga-
tion for control of a toxic pollutant under CWA
Section 307(a)).

6.2.0.2. The first WV/NPDES permit
issued to a new source or a recommencing dis-
charger may contain a schedule of compliance
under the provisions of Section 6.2.0. of these
rules. Any first time WV/NPDES permit issued
to a new source or recommencing discharge shall
contain a schedule of compliance only when
necessary to allow a reasonable opportunity to
attain compliance with requirements issued or
revised after commencement of construction but
less than three (3) years before commencement of
the relevant discharge. For recommencing dis-
chargers, a schedule of compliance shall be
available only when necessary to allow a reason-
able opportunity to attain compliance with re-
quirements issued or revised less than three (3)
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years before recommencement of discharge.

6.2.0.3. Interim Dates. Any permit
may contain a schedule of compliance for comple-
tion of interim requirements and require submis-
sion of reports detailing progress toward comple-
tion of such interim requirements. If a permit
establishes a schedule of compliance which
exceeds one (1) year from the date of permit
issuance, the schedule shall set forth interim
requirements (for example, actions, operations, or
milestone events) and the dates for their achieve-
ment, but the time between interim dates shall not
exceed one (1) year.

6.2.0.4. If the time necessary for
completion of any interim requirement is more
than one (1) year and is not readily divisible into
stages for completion, the permit shall specify
interim dates for the submission of reports of
progress toward completion of the interim re-
quirements and indicate a projected completion
date.

6.2.0.5. Reporting. The permit shall
be written to require that no later than fourteen
(14} days following each interim date and the
final compliance date, the permittee shall notify
the director in writing of its compliance or non-
compliance with the interim or final requirements
or submit progress reports if the provisions of
Section 6.2.¢. of these rules are applicable.

§47-30-7. Calculating WV/NPDES Conditions.

7.1. Outlets and Discharge Points. All permit
effluent limitations, standards, and prohibitions
shall be established for each outlet or discharge
point of the permitted facility, except as otherwise
provided under Section 6.3.k.2. and Section 7.8 of
these rules. Where a person has a number of
outlets emerging into the waters of this State in
close proximity to one another, such outlets may
be treated as a unit for the purposes of Section 7
of these rules.

7.2. Metals. All permit effluent limitations,
standards, or prohibitions for a metal shall be
expressed in terms of the "total recoverable
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these rules. Where a person has a number of
outlets emerging into the waters of this State in
close proximity to one another, such outlets may
be treated as a unit for the purposes of Section 7
of these rules.

7.2. Metals. All permit effluent limitations,
standards, or prohibitions for a metal shall be
expressed in terms of the "total recoverable
metal" as defined in 40 C.F.R. Part 136 unless:

7.2.a. An applicable effluent standard or
limitation has been promulgated under CWA and
speciftes the limitation for the metal in the dis-
solved or valent form;

7.2.b. In establishing permit limitations
on a case-by-case basis, it is necessary to express
the limitation on the metal in the dissolved or
valent form in order to carry out the provisions of
CWA; or

7.2.c. All approved analytical methods
for the metal inherently measures its dissolved
form.

7.3. Continuous Discharges. For all continu-
ous discharges, all permit effluent limitations,
standards, and prohibitions, including those
necessary to achieve water quality standards, shall
be stated as maximum daily and average monthly
discharge limitations.

7.4. Noncontinuous Discharges. Discharges
which are not continuous shall be particularly
described and limited, considering the following
factors, as appropriate:

7.4.a. Frequency;
7.4.b. Total mass;

7.4.¢c. Maximum rate of discharge of
pollutants during the discharge; and

7.4.d. Prohibition or limitation of speci-
fied pollutants by mass, concentration, or other
appropriate measure.
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7.5. Mass Limitations. Any pollutants [im-
ited in terms of mass additionally may be limited
in terms of other units of measurement and the
permit shall require the permittee to comply with
both limitations.

7.6. Pollutants in Intake Water. Except as
provided in Section 7.7 of these rules, effluent
limitations imposed in permits shall not be ad-
justed for pollutants in the intake water.

7.7. Net Limitations.

7.7.a. Upon request of the discharger,
technology-based effluentlimitationsor standards
shall be adjusted to reflect credit for pollutants in
the discharger’s intake water if:

7.7.a.1. The applicable effluent
limitations and standards contained in 40 C.F.R.
Subchapter N specifically provide that they shall
be applied on a net basis; or

7.7.a.2. The discharger demonstrates
that the control system it proposes or uses to meet
applicable technology-based limitations and
standards would, if properly installed and oper-
ated, meet the limitations and standards in the
absence of pollutants in the intake waters.

7.7.b. Credit for generic pollutants such
as biochemical oxygen demand or total suspended
solids should not be granted unless the permittee
demonstrates that the constituents of the generic
measure in the effluent are substantially similar to
the constituents of the generic measure in the
intake water or unless appropriate additional
limits are placed on process water pollutants
either at the outfall or elsewhere.

7.7.c. Credit shall be granted only to the
extent necessary to meet the applicable limitation
or standard, up to a maximum value equal to the
influent value. Additional monitoring may be
necessary to determine eligibility for credits and
compliance with permit limits.

7.7.d. Credit shall be granted only if the
discharger demonstrates that the intake water is
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drawn from the same body of water into which the
discharge is made. The director may waive this
requirement if he finds that no environmental
degradation will result.

7.7.e. The provisions of Section 7.7 of
these rules do not apply to the discharge of raw
water clarifier sludge generated from the treat-
ment of intake water.

7.8. Internal Waste Streams.

7.8.a. When permit effluent limitations or
standards imposed at the point of discharge are
impractical or infeasible, effluent limitations or
standards for discharges of pollutants may be
imposed on internal waste streams before mixing
with other waste streams or cooling water
streams. In those instances the monitoring re-
quirements under Section 5.1 1 of these rules shall
also be applied to the internal waste streams.

7.8.b. Limits on internal waste streams
will be imposed only when the fact sheet under
Section 11 of these rules sets forth the exceptional
circumstances which make such limitations
necessary, such as when the final discharge point
is inaccessible (for example, a point that is be-
neath ten (10) meters of water), the wastes at the
point of discharge are so diluted as to make
monitoring impractical, or the interferences
among pollutants at the point of discharge would
make detection or analysis impracticable.

7.9. Disposal of Pollutants into Wells, Under-
ground Mines, or by Land Application.

7.9.a. Calculations of Effluent Limita-
tions (General). When part of a discharger's
process wastewater is not being discharged into
surface waters of the State because it is disposed
into a well, underground mine or by land applica-
tion thereby reducing the flow or level of pollut-
ants being discharged into surface waters of the
State, the director may establish limits on the
concentration and quantity of such discharge and
applicable effluent standards and the limitations
for the surface discharge in a WV/NPDES permit
shall be adjusted to reflect the reduced raw waste
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resulting from such disposal.

7.9.b. Calculations of Effluent Limita-
tions (Specified). The provisions of Section 7.9.a.
of these rules shall not apply to the extent that
promulgated effluent limitations guidelines spec-
ify a different specific technique for adjusting
effluent limitations to account for well injection
underground, mine disposal, or land application.

7.9.c. The provisions of Section 7.9.a. of
these rules do not alter a discharger's obligation to
meet any more stringent requirements established
under Section 5 or 6 of these rules.

§47-30-8. Modification, Reissnance, Suspen-
sion, Release, And Revocation Of Permits.

8.1. General.

8.1.a. WV/NPDES permits may be
modified, reissued, suspended, released, or re-
voked either at the request of any interested
person (including the permittee) or upon the
director's initiative. However, permits may be
modified, reissued, suspended, released, or re-
voked only for the reasons specified in Section 8
of these rules. All requests shall be submitted to
the director in writing and shall contain facts or
reasons supporting the request. The director may
require additional information which may require
submission of an updated permit application.

8.1.b. If the director decides the request
is not justified, he or she shall send the requester
a brief written response giving a reason for the
decision. Denials of requests for modification,
suspension, release or revocation are not subject
to public notice, comment, or hearings.

8.2. Modifications.

8.2.a. General. Allrequests for modifica-
tion shall be submitted in writing to the director
citing facts or reasons supporting the request for
modification and indicating under which section
of these rules the request is made. The director
may request additional information and may
require the submission of an updated permit
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application. When a permit modification is
requested, only the conditions subject to modifi-
cation are reopened. All other ¢onditions of the
permit shall remain in effect for the duration of
the permit.

8.2.b. If the director tentatively decides
to modify a permit and the modification is made
under Section 8.2.c.2. of these rules, he or she
shall prepare a draft permit under Section 10.1 of
these rules, follow the public notice procedures in
Section 10.2 of these rules, and shall follow the
procedural requirements in Section 12 of Article
11. The draft permit shall fulfill the requirement
of notice under Section 12 of Article 11. When a
draft permit is prepared for the modification, only
those conditions to be modified shall be reopened
when a new draft permit is prepared.

8.2.c. Causes for Modification.

8.2.c.1. Minor Modifications. Upon
the consent of the permittee, the director may
modify a permit to make the corrections or allow-
ances for changes in the permitted activity listed
in Sections 8.2.c.1.A. through 8.2.c.1.]J. of these
rules without preparing a draft permit under
Section 10.1 of these rules, or following the
procedures of Section 10 or 11 of these rules or
the procedures in Section 12 of Article 11. Minor
modifications may:

8.2.c.1.A. Correct typographical
eITors;

8.2.c.1.B. Require more or less
frequent monitoring or reporting by the permittee;

8.2.c.1.C. Change an interim
compliance date in a schedule of compliance:
Provided, That the new date is not more than one
hundred and twenty (120) days afier the date
specified in the existing permit and does not
interfere with attainment of the final compliance
date requirement;

8.2.c.1.D. Allow for a change in
ownership or operational control of a facility
where the director determines that no other

30

change in the permit is necessary: Provided, That
any forms prescribed by the director, including a
written agreement containing a specific date for
transfer of permit responsibility, coverage, and
liability between the current and new permittees,
have been submitted to the director;

8.2.c.1.E. Change the construc-
tion schedule for a discharger which is a new
source. No such change shall affect a discharger's
obligation to have all pollution control equipment
installed and in operation prior to discharge;

8.2.c.1.F. Delete a point source
outfall when the discharge from that outfall is
terminated and does not result in discharge of
pollutants from other outfalls except in accor-
dance with permit limits;

8.2.c.1.G. Allowdisposal system
equipment substitution when the substituted
equipment would not alter the degree of treatment
required by the permit;

8.2.c.1.H. Allow rerouting of
discharging lines when the rerouted line would
not discharge to a different receiving stream and
would not require new or different permit condi-
tions;

8.2.c.1.I.  Allow relocation of
elements of treatment facilities or disposal sys-
tems, due to topography or equipment failures; or

8.2.c.1.J. When the WV/NPDES
or NPDES permit becomes final and effective
after March 9, 1982, conform to Sections 3.5,
5.13.a.,5.13.d.2, 5.13.d.4. 5.14, and 5.15.c.1. of
these rules.

8.2.c.2. Major Modifications. The
following are causes for major modification, but
not reissuance of a permit unless the permittee
requests or agrees, and require the preparation of
a draft permit under Section 10.1 of these rules
and the public notice procedures of Section 10.2
of these rules. If the permittee requests or agrees,
then the following causes can be reason for a
permit reissuance which will open the entire
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permit for comment and change:

8.2.c.2.A. Alterations. There are
material and substantial alterations or additions to
the permitted facility or activity which occurred
after permit issuance which justify the application
of permit conditions that are different or absent in
the existing permit.

Note: Certain reconstruction activities may
cause the new source provisions of 40 C.F.R.
§122.29 and Part 434 to be applicable. See also
Sections 2.31 and Section 12 of these rules.

82.c2.B. Information. The
director has received new information. Permits
may be modified during their terms for this cause
only if the information was not available at the
time of permit issuance (other than revised regula-
tions, guidance, or test methods) and would have
justified the application of different permit condi-
tions at the time of issuance. This cause shall
include any information indicating that cumula-
tive effects on the environment are unacceptable.

8.2.¢c.2.C. New Reguiations or
Judicial Decision. The standards or regulations
on which the permit was based have been changed
by promulgation of amended standards or regula-
tions or by judicial decision after the permit was
issued. Permits may be modified during their
terms for this cause only as follows:

8.2.¢.2.C.1. Forpromulgation
of amended standards or regulations, when:

82.c2.C.1()  The
permit condition to be modified was based on a
promulgated effluent limitation guideline or water
quality standards;

8.2.¢.2.C.1.(b) The EPA
or State has revised, withdrawn, or modified that
portion of the effluent limitation guideline or
water quality standard on which the permit condi-
tion was based; and

8.2.¢.2.C.1.(c) Ifamodi-
fication request is made by the permittee, such
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request is within ninety (90) days of Federal
Register or State Register notice of the action on
which the request is based, unless the effluent
limitations guidelines allow for a different time
period.

82.¢2.C2.  For judicial
decisions, when a court of competent jurisdiction
has remanded and stayed State or federal promul-
gated regulations, if the remand and stay concern
that portion of the regulations on which the permit
condition was based and if the permittee is re-
questing the change, the request is filed by the
permittee within ninety (90) days of judicial
remand.

82.c.2.D. Compliance Sched-
ules. The Director determines good cause exists
for modification of a compliance schedule such as
an act of God, strike, flood, materials shortage, or
other events over which the permittee has little or
no control and for which there is no reasonably
available remedy. However, in no case shall a
compliance schedule be modified to extend
beyond an applicable CWA statutory deadline:
July 1, 1984 for technology-based effluent limits
under CWA Section 301(b)(1)(B) or July 1, 1977
for water quality based effluent limits under CWA
Section 301{b)(1)(C).

8.2.c.2.E. Variances. When the
permittee has filed a timely request for a variance
under CWA Sections 301(c), 301(g), 301(h),
301(i), 301(k), 302(b)(2), or 316(a), or for "funda-
mentally different factors" under Section 4.5.f.1.
of these rules.

8.2.c.2.F. Toxics. Whenrequired
to incorporate an applicable CWA Section 307(a)
toxic effluent standard or prohibition.

8.2.c.2.G. Reopener. When
required by the "reopener” conditions in a permit,
which are established in the permit under Section
6.2.d. of these rules.

8.2.c.2. H. NetLimitations. Upon
request of a permittee who qualifies for effluent
limitations on a net basis, or when a discharger is
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no fonger eligible for net limitations, as provided
in Section 7.7 of these rules.

8.2.c.2.1. Nonlimited Pollutants.
When the level of discharge of any pollutant
which is not limited in the permit exceeds the
level which can be achieved by the technology-
based treatment requirements appropriate to the
permittee.

8.2.c.2.J. Use or Manufacture of
Toxics. When the permittee begins or expects to
begin to use or manufacture as an intermediate,
final product, or by-product any toxic pollutant
which was not reported in the permit application.

8.2.c.2. K. Notification Levels.
To establish a "notification level” as provided in
Section 5.13.d.4. of these rules.

8.2.c2L. Failure to Notify
Affected State. Upon failure of the director to
notify another state as required by Section 10.2.d.
of these rules whose waters may be affected by a
discharge from this state and different permit
conditions are required to comply with the other
states water quality standards.

8.2.c.2.M. Correction of Mis-
takes. To correct technical mistakes, such as
errors in calculation or mistaken interpretations of
law made in determining permit conditions.

8.2.c.2N. Unable to Meet BPJ
Limits. When the discharger has installed the
treatment technology considered by the permit
writer in setting effiuent limitations imposed
under CWA Section 402(a)(1) and has properly
operated and maintained the facilities but never-
theless has been unable to achieve those effluent
limitations. In this case, the limitations in the
modified permit may reflect the level of pollutant
control actually achieved but shall not be less
stringent than required by a subsequently promul-
gated effluent guideline.

8.2.¢.2.0. BPJLimits too Costly.
When the permittee's effluent limitations were
imposed under CWA Section 402(a)(1) and the
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permittee demonstrates operation and mainte-
nance costs that are totally disproportionate from
the operation and maintenance costs considered in
the development of a subsequently promulgated
effluent limitations guideline, but in no case may
the limitation be less stringent than the subsequent
guideline.

8.3. Reissuance.
8.3.a. General.

83.a.1. The director may reissue
WV/NPDES permits prior to their expiration date
for any cause specified in Section 8.3 of these
rules. When a permit is to be reissued, the entire
permit is reopened, and the director shall require
submission of a permit reissuance application.

8.3.a.2. During any reissuance pro-
ceeding the permittee shall comply with all condi-
tions of the existing permit until a new final
permit is issued. Reissuance requires a draft
permit under Section 10.1 of these rules and the
public notice procedures of Section 10.2 of these
rules. Processing of a reissuance application does
not exempt the permittee from compliance with
any permit term or condition.

8.3.b. Reissuance Based on Permittee
Request or Agreement. The following are causes
for reissuance of a permit when the permittee
requests or agrees:

8.3.b.1. All causes for modification
listed under Section 8.2.¢.2. of these rules.

8.3.b.2. The WV/NPDES permit will
expire within eighteen (18) months and the
permittee has submitted an application for
reissuance which is approvable.

8.3.c. Reissuance Without Permittee
Request or Agreement. The following are causes
for reissuance of a permit:

8.3.c.1. Cause exists for suspension,
release or revocation of the WV/NPDES permit
under Section 8.4 of these rules and the director
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determines reissuance is appropriate;

8.3.c.2. The facility has an Article 11
permit which was issued prior to July 1, 1974
which does not have an expiration date;

8.3.c.3. Conditionsexist which allow
reopening and reissuance of the permit under
Section 5.16 of these rules.

8.4. Suspension, Release and Revocation of
Permits. Permits may be suspended, released or
revoked in whole or in part. The following may
be causes for revocation or suspension of a permit
during its term, or for denying a permit reissuance
application:

8.4.a. Noncompliance by the permittee
with any condition of the WV/NPDES permit or
Article 11;

8.4b. The permittee's failure in the
application or during the permit issuance process
to disclose fully all relevant facts, or the
permittee's misrepresentation of any relevant facts
at any time;

8.4.c. A determination that the permitted
activity endangers human health or the environ-
ment and can only be regulated to acceptable
levels by permit modification or revocation;

8.4.d. A change in any condition that
requires either a temporary or a permanent reduc-
tion or elimination of any discharge controlled by
the permit (for example, plant closure or termina-
tion of discharge by connection to a POTW); or

8.4.e. Revocation of a permit issued
under WVSMRCA.

§47-30-9. Permits For Major Facilities.
9.1. Designation of Major Facilities.
9.1.a. Because of their size of discharge,
location in an environmentally sensitive area, or

for other reasons, certain facilities have been
classified as major facilities by the Regional
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Administrator.  All such major facilities are
facilities for which EPA has not waived the right
to review, object to, or comment upon pursuant to
the Memorandum of Agreement. In addition, the
director may make additional designations of
major facility status of facilities not already
classified as such.

9.1.b. Facilities designated as major will
be informed at the time of permit issuance.

9.1.c. Such facilities will be subject to
special requirements as set forth in Section 9.2 of
these rules.

9.2. Special Requirements for Major Facili-
ties.

9.2.a. All facilities designated as major
facilities by the Regional Administrator in con-
Jjunction with the director:

9.2.a.1. Will have a fact sheet pre-
pared on them pursuant to Section 11 of these
rules whenever a draft permit is issued for them;

9.2.a.2. Must submit all discharge
monitoring reports and reports of noncompliance
required by their WV/NPDES or NPDES permit
or under Section 5.11 of these rules to both the
director and the Regional Administrator;

92.a3. Will be annually subject to
either a Compliance Sampling Inspection (CSI),
Compliance Evaluation Inspection (CEI) or
Performance Audit Inspection (PAI); and

9.2.a.4. Will have copies of compli-
ance inspection reports and correspondence
regarding noncompliance forwarded to EPA.
9.2.b. All facilities classified as major,
solely by the director, will be subject to an annual
inspection under Section 9.2.a.3. of these rules.

§47-30-10. Procedure For Permit Issuance.

10.1. General.
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10.1.a. Once an application is complete,
the director shall tentatively decide whether to
prepare a draft permit or to deny the application.

10.1.b. If the director decides to prepare
a draft permit, it shall contain the following
information:

10.1.b.1. All applicable conditions
under Sections 5 and 6 of these rules;

10.1.b.2.
ments; and

All monitoring require-

10.1.b.3. Effluent limitations, stan-
dards, prohibitions and conditions and all vari-

ances under Section 14 of these rules that are to
be included.

10.1.c. All draft permits shall be accom-
panied by a fact sheet if required under Section 11
of these rules and shall be publicly noticed and
available for public comment in accordance with
Section 10.2 of these rules.

10.2. Public Notice, Comment, and Hearings.
10.2.a. Public Notice.
1¢.2.a.1. Scope.

10.2.a.1.A. Public notice shall be
given that a draft permit has been prepared.

10.2.a.1.B. Public notices may
describe more than one permit or permit action.

10.2.a.1.C. Public notice shall be
given of any hearing granted under Section 10.3
of these rules.

10.2.a.2. Timing.

10.2.a.2.A. Public notice of the
preparation of a draft permit shall allow at least
thirty (30) days for public comment. Extra time
may be allowed if requested.

10.2.a.2.B. Public notice of a
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public hearing shall be given at least thirty (30)
days before the hearing. Public notice of the
hearing may be given at the same time as public
notice of the draft permit and the two (2) notices
may be combined.

10.2.b. Reopening of the Public Com-
ment Period. If any data, information, or argu-
ments submitted during the public comment
period appear to raise substantial new questions
concerning a permit, the director may reopen or
extend the comment period to give interested
persons an opportunity to comment on the infor-
mation or arguments submitted. The director may
also extend the comment period for good cause.

10.2.c. Proof of Publication. The appli-
cant shall be responsible for publication of a legal
advertisement in a qualified newspaper of general
circulation in the location of the proposed permit
area. Before the expiration of the WV/NPDES
notice period in 10.2.a.2.A. of these rules, the
applicant shall send the director a copy of the
advertisement and proof of publishing along with
an affidavit certifying that the notice, and a fact
sheet, if required, was sent to all persons listed in
Sections 10.2.d.1.A. and 10.2.d.1.B. of these
rules. A WV/NPDES permit may not be issued
until such affidavit is received.

10.2.d. Methods. In addition to the
requirements of Section 10.2.c. of these rules,
public notice of the draft permit shall be given by
the following methods:

10.2.d.1. By the applicant mailing a
copy of a notice to the following persons:

10.2.d.1.A. Federal, State, and
interstate agencies with jurisdiction over fish and
wildlife resources including the United States Fish
and Wildlife Service and the Wildlife Resources
Section of the West Virginia Division of Natural
Resources; United States Army Corps of Engi-
neers; the Historic Preservation Unit of the West
Virginia Department of Culture and History; the
Advisory Council on Historic Preservation; and
other appropriate government authorities, includ-
ing any affected states.
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10.2.d.1.B. Any other State or
federal agency which the director knows has
issued or is required to issue a permit for the same
facility or activity under any of the following
federal programs:

10.2.d.1.B.1. For RCRA:
The Office of Waste Management and the Office
of Air Quality of the West Virginia Departmentof
Environmental Protection;

10.2.d.1.B.2. For UIC: The
Office of Water Resources of the West Virginia
Departmentof Environmental Protection;

10.2.d.1.B.3. For 404: The
United States Army Corps of Engineers, Pitts-
burgh District or Huntington District; and

10.2.d.1.B.4. For PSD: The
Office of Air Quality.

10.2.d.1.C. To any unit of local
government having jurisdiction over the area
where the facility is proposed to be located.

10.2.d.1.D. Any other method
reasonably calculated to give actual notice of the
action in question to the persons potentially
affected by it, including press releases or any
other forum or medium to elicit public participa-
tion.

10.2.d.1.E. Any person otherwise
entitled to receive notice under Section 10.2.d.1.
of these rules may waive his rights to receive
notice for any classes and categories of permits.

10.2.d.2. The director shall send the
public notice to persons on a mailing list which is
developed by:

10.2.d.2.A. Including those who
request in writing to be on the list;

10.2.d.2.B. Soliciting persons for
"area lists" from participants in past permit pro-
ceedings in that area; and
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10.2.d.2.C. Notifying the public
of the opportunity to be put on the mailing list
through periodic publication in the public press
and in such publications as regional and State
funded newsletters or environmental bulletins.
The list may be updated from time to time by
requesting written indication of continued interest
from those listed. Persons may be deleted from
the list if they fail to respond to such a request.

10.2.d.3. In addition to the general
public notice described in Section 10.2.e. of these
rules, all persons identified in Sections 10.2.d.1.A.
and 10.2.d.1.B. of these rules shall be mailed a
copy of the fact sheet, if any, and the draft permit
and application unless such person requests, in
writing, that these documents not be sent.

10.2.e. Contents.

10.2.e.1. All Public Notices. Ali
public notices issued under Section 10.2 of these
rules shall contain the following minimum infor-
mation:

10.2.e.1.A. Name and address of
the office processing the permit action for which
notice is being given;

10.2.e.1.B. Name and address of
the permittee or permit applicant and a location
map of the proposed area, except in the case of
general permits;

10.2.e.1.C. Abriefdescription of
the business conducted at the facility or activity
described in the permit application or in the draft
permit, except in the case of general permits;

10.2.e.1.D. Name, address and
telephone number of a person from whom inter-
ested persons may obtain further information,
including copies of the draft permit or draft
general permit, fact sheet, and the application;

10.2.e.1.E. A briefdesecription of
the comment procedures required and the time
and place of any hearing that will be held, includ-
ing a statement of procedures to request a hearing
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that will be held, including a statement of proce-
dures to request a hearing (unless a hearing has
already been scheduled) and other procedures by
which the public may participate in the final
permit decision;

10.2.e.1.F. A general description
and map of the location of the facility and the
name of the receiving water(s). For draft general
permits, this requirement will be satisfied by a
map or description of the permit area; and

10.2.e.1.G. Any other informa-
tion considered necessary or proper by the direc-
tor.

10.2.e.2. Public Notices forHearings.
In addition to the general public notice require-
ments of Section 10.2.e.1. of these rules, a public
notice of a public hearing shall contain the follow-
ing information:

10.2.e.2.A. Reference to the date
of previous public notices relating to the permit;

10.2.¢.2.B. Date, time, and place
of the hearing; and

10.2.e.2.C. A briefdescription of
the nature and purpose of the hearing, including
applicable rules and procedures.

10.2.f. Public Comments and Requests
for Public Hearings. During the public comment
period provided under Section 10.2.a. of these
rules, any interested person may submit written
comments on the draft permit and may request a
public hearing, if a public hearing has not been
already scheduled. A request for a public hearing
shall be in writing and shall state the nature of the
issues proposed to be raised in the hearing. All
comments shall be considered in making the final
decision and shall be answered as provided in
Section 10.4 of these rules.

10.3. Public Hearings.

10.3.a. A public hearing shall be held
whenever the director finds, on the basis of
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requests, a significant degree of public interest on
issues relevant to the draft permit(s). The director
also may hold a public hearing at his discretion
whenever such a hearing might clarify one or
more issues involved in the permit decision.

10.3.b. Any person may submit oral or
written statements and data concerning the draft
permit. Reascnable limits may be set upon the
time allowed for oral statements, and the submis-
sion of statements in writing may be required.
The public comment period under Section
10.2.a.2.A_ of these rules shall automatically be
extended to the close of any public hearing held
under the provisions of Section 10.3 of these
rules.

10.3.c. A tape recording or written tran-
script of the hearing shall be made available to the
public, upon request.

10.4. Response to Comments.

10.4.a. Atthe time that any final permit
is issued, the director shall issue a response to
comments. This response shall:

10.4.a.1. Specify which provisions of
the draft permit have been changed in the final
permit decisicn and the reasons for the change;
and

10.4,.a.2. Briefly describe and re-
spond to all significant comments on the draft
permit raised during the public comment period or
during any hearing.

10.4.b. The response to comments shall
be available to the public.

10.5.
Agencies.

Public Comment by Government

10.5.a. If during the comment period for
a draft permit, the District Engineer of the U.S.
Army Corps of Engineers advises the director in
writing that anchorage and navigation of any of
the waters of the State would be substantially
impaired by the granting of a permit, the permit
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shall be denied and the applicant so notified. If
the District Engineer advises the director that
imposing specified conditions upon the permit is
necessary to avoid any substantial impairment of
anchorage or navigation, then the director shall
include the specified conditions in the permit.
Review or appeal of denial of a permit under
Section 10 of these rules or of conditions speci-
fied by the District Engineer shall be made
through the applicable procedures of the Corps of
Engineers and may not be made under the provi-
sions of this part. If the conditions are stayed by
a court of competent jurisdiction or by applicable
procedures of the Corps of Engineers, those
conditions shall be stayed in the WV/NPDES
permit for the duration of that stay.

10.5.b. If during the comment period, any
other State or federal agency with jurisdiction
over fish, wildlife, or public health advises the
director in writing that the imposition of specified
conditions upon the permit is necessary to avoid
substantial risk to public health or impairment of
fish, shellfish, or wildlife resources, the director
may include the specified conditions in the permit
to the extent they are determined necessary to
carry out the provisions of CWA and Article 11.

10.5.c. In appropriate cases the director
may consult with one or more of the agencies
referred to in Section 10 of these rules before
issuing a draft permit and may reflect their views
in the fact sheet or the draft permit.

10.6. Public Access to Information. Public
access to information shall be governed by the
Freedom of Information Act, Chapter 29B of the
West Virginia Code.

§47-30-11. Fact Sheet.

11.1. Fact Sheet Preparation. A fact sheet
shall be prepared for every draft permit for:

11.1.a. A major facility or activity;
11.1.b. Every general permit;

11.1.c. Every draft permit that incorpo-
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rates a variance;

11.1.d. Every draft permit which the
director finds is the subject to widespread public
interest or raises major issues; and

11.1.e. The fact sheet shall briefly set
forth the principal facts and the significant factual,
legal, methodological, and policy questions
considered in preparing the draft permit. The
director shall send this fact sheet to the applicant,
to the Office of Water Resources and, on request,
to any other person.

11.2. Fact Sheet Contents. The fact sheet
shall include, when applicable:

11.2.a. A brief description of the type of
facility or activity which is the subject of the draft
permit;

11.2.b.. The type and quantity of wastes,
fluids, or pollutants which are proposed to be or
are being discharged;

11.2.c. A brief summary of the basis for
the draft permit conditions including references to
applicable statutory or regulatory provisions;

11.2.d. Reasons why any requested
variances or alternatives to required standards do
or do not appear justified;

11.2.e. A description of the procedures
for reaching a final decision on the draft permit
including:

11.2.e.1. The beginning and ending
dates of the comment period under Section 10.2 of
these rules and the address where comments will
be received;

11.2.e.2. Procedures for requesting a
hearing and the nature of that hearing; and

11.2.e.3. Any other procedures by
which the public may participate in the final
deciston.
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11.2.f. Name and phone number of a
person to contact for additional information;

11.2.g. Any calculations or other neces-
sary explanation of the derivation of specific
effluent limitations and conditions, including a
citation to the applicable effluent limitation
guideline or performance standard provisions and
reasons why they are applicable or an explanation
of how the alternate effluent limitations were
developed; and

11.2.h. When the draft permit contains
any of the following conditions, an explanation of
the reasons why such conditions are applicable:

i11.2.h.1. Limitations to control toxic
pollutants under Section 6.2.g. of these rules;

112.h.2. Limitations on internal
waste streams under Section 7.8 of these rules;

11.2h3. Limitations on indicator
pollutants under 40 C.F.R. §125.3(g);

11.2.h.4. Limitations set on a case-
by-case basis under 40 C.F.R. §125.3(c)(2) or
§125.3(c)(3); or

11.2.h.5. When appropriate, a sketch
or detailed description of the location of the
discharge described in the application.

§47-30-12. New Sources.

12.1. Definitions. For the purpose of Section
12 of these rules:

12.1.a. "Source" means any building,
structure, facility, or installation from which there
is or may be a discharge of pollutants.

12.1.b.  "Facilities" or "Equipment"
means buildings, structures, or process or produc-
tion equipment or machinery which form a perma-
nent part of the new source and which will be
used in its operation if these facilities or equip-
ment are of such value as to represent a substan-
tial commitment to construct. It excludes facili-
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ties or equipment used in connection with feasi-
bility, engineering, and design studies regarding
the source or water pollution treatment for the
source.

12.2. Effect of Compliance with New Source
Performance Standards.

12.2.a. Except as provided in Section
12.2.b. of these rules, any new source which
meets the applicable new source performance
standards promulgated before the commencement
of discharge may not be subject to any more
stringent new source performance standards or to
any more stringent technology-based standards
under CWA Section 3¢1(b)(2) for the shortest of
the following periods:

12.2.a.1. Ten (10) years from the date
that construction is completed,

12.2.a.2. Ten(10) years from the date
the source begins to discharge process or other
nonconstruction related wastewater; or

12.2.a.3. The period of depreciation
or amortization of the facility for the purposes of
Section 167 or Section 169 or both of the United
States Internal Revenue Code of 1954.

12.2.b. The protection from more strin-
gent standards of performance afforded by Sec-
tion 12.2.c. of these rules does not apply to:

12.2.b.1. Additional or more strin-
gent permit conditions which are not technology-
based (for example, conditions based on water
quality standards or toxic effluent standards or
prohibitions under CWA Section 307(a));

12.2.b.2. Additional permit condi-
tions controlling pollutants listed as toxic under
CWA Section 307(a) or as hazardous substances
under CWA Section 311 and which are not con-
trolled by new source performance standards.
This includes permit conditionscontrolling pollut-
ants other than those identified as toxic pollutants
or hazardous substances when control of these
pollutants has been specifically identified as the
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method to control the toxic pollutants or hazard-
ous substances; or

12.2.b.3. Existing sources which
modify their pollution control facilities and a-
chieve performance standards but which are not
new sources or otherwise do not meet the require-
ments of this paragraph.

12.2.c. When a WV/NPDES permit is
issned to a source with a "protection period”
under Sectton 12.2.a. of these rules which will
expire on or after the expiration of the protection
period, such permit shall require the owner or
operator of the source to comply with the require-
ments of CWA Section 301 and any other applica-
ble CWA requirements immediately upon the
expiration of the protection period. No additional
period for achieving compliance with these re-
quirements shall be allowed except when neces-
sary to achieve compliance with requirements
promulgated less than three (3) years before the
expiration of the protection period.

12.2.d. The owner or operator of a new
source or a recommencing discharger shall install
and have in operating condition and shall "start
up” all pollution control equipment required to
meet the conditions of the WV/NPDES permit
before beginning to discharge. Within the short-
est feasible time, not to exceed thirty (30) days,
the permittee must meet all permit conditions.
These requirements do not apply if the owner or
operator is issued a permit containing a compli-
ance schedule under Section 6.2.n.2. of these
rules.

12.2.e. After the effective date of new
source performance standards, it shall be unlawful
for any owner or operator of any new source to
operate the source in violation of those standards
applicable to the source.

12.3. Criteria for New Source Determination.

12.3.a. A preparation plant or associated
area, except as otherwise provided, is a "new
source” if it meets the definition of "new source"
in Section 2.30 of these rules, and:
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12.3.a.1. Is constructed at a site at
which no other source is located;

12.3.a.2. It totally replaces the pro-
cess or production equipment that causes the
discharge of pollutants at an existing source; or

12.3.a.3. Its processes are substan-
tially independent of an existing source at the
same site. In determining whether these processes
are substantially independent, the director shall
consider such factors as the extent to which the
new facility is integrated with the existing plant;
and the extent to which the new facility is en-
gaged in the same general type of activity as the
existing source.

12.3.b. A source meeting the require-
ments of Section 12.3.a.3. of these rules is a new
source only if a new source performance standard
is independently applicable to it.

12.3.c. Construction on a site at which an
existing source is located results in a modification
subject to Section 8.2.c.2. of these rules rather
than in a new source if the construction does not
create a new building, structure, facility, or instal-
lation meeting the criteria of Section 12.3.a.2. or
Section 12.3.a.3. of these rules but otherwise
alters, replaces, or adds to existing process or
production equipment.

12.3.d. Construction of a new source as
defined under Section 2.30.c. of these rules has
commenced if the owner or operator has:

12.3.d.1. Begun or caused to begin as
part of continuous on-site construction program:

123.d.1.A. Any placement,
assembly, or installation of facilities or equip-
ment; or

12.3.d.1.B.  Significant site
preparation work including clearing, excavation,
or removal of existing buildings, structures, or
facilities which is necessary for the placement,
assembly, or installation of new source facilities
or equipment; or
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12.3.d.2. Entered into a binding
contractual obligation for the purchase of facilities
or equipment which are intended to be used in its
operation with a reasonable time. Options to
purchase or contract which can be terminated or
modified without a substantial loss, and contracts
for feasibility engineering, and design studies do
not constitute such a contractual obligation.

12.4, Modification of NPDES Permits for
New Sources. Any new source classified as such
under previous EPA regulations may, notwith-
standing Section 8 of these rules, apply to have its
WV/NPDES permit modified to incorporate the
revised new source performance standards.

§47-30-13. General Permits.

13.1. Coverage. The director may issue a
general permit in accordance with the following:

13.1.a. Area. The general permit may be
written (10) to cover a category of discharges
described in the permit under Section 13.1.b. of
these rules, except those covered by individual
permits, within a geographic area. The area shall
correspond to existing geographic or political
boundaries, such as:

13.1.a.1. Designated planning areas
under CWA Sections 208 and 303;

13.1.a.2. City, county, or state politi-
cal boundaries;

13.1.a.3. State highway systems;

13.1.a.4.  Standard metropolitan
statistical area as defined by the U.S. Office of
Management and Budget; or

13.1.a.5. Any other appropriate
division or combination of boundaries.

13.1.b. Sources. The general permit may
be written to regulate, within the area described in
Section 13.1.a. of these rules, a category of point
sources from coal mines, preparation plants, and
refuse areas that:
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13.1.b.1. Involve the same or sub-
stantially similar types of operations;

13.1.b.2. Discharge the same types of
wastes;

13.1.b.3. Require the same effluent
limitations or operation conditions;

13.1.b.4. Require the same or similar
monitoring; and

13.1.b.5. In the opinion of the direc-
tor, are more appropriately controlled under a
general permit than under individuals permits.

13.1.c. Ifthe director tentatively decides
to issue a general permit, he or she shall prepare
a draft general permit under Section 10.1.a. of
these rules.

13.2. Administration.

13.2.a. General. General permits may be
modified, reissued, suspended, or revoked in
accordance with the applicable requirements of
Section 8 of these rules for either individual
dischargers or for a category of point sources.

13.2.b. Requiring an Individual Permit.
The director may require any person authorized
by a general permit to apply for and obtain an
individual permit. Any interested person ad-
versely affected or aggrieved may petition the
director to take action under Section 13.2 of these
rules. Cases where an individual permit may be
required include the following:

13.2.b.1. The discharger is not in
compliance with the conditions of the general
permit;

13.2.b.2. A change has occurred in
the availability of demonstrated technology or
practices for the control or abatement of pollut-
ants applicable to the point source;

13.2.b.3. Effluent limitation guide-
lines are promulgated for point sources covered
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by the general permit;

13.2.b.4. A water quality manage-
ment plan containing requirements applicable to
such point sources is approved; or

13.2.b.5. The requirements of Section
13.1 of these rules are not met.

§47-30-14, Decision On Variance,
14.1. Actions by Director.

14.1.a. The director may grant or deny
requests for the following variances:

14.1.a.1. After consultation with the
Regional Administrator, extensions under CWA
Section 301(k) based on the use of innovative
technology; or

14.1.a.2. Variances under CWA
Section 316(a) for thermal pollution.

14.1.b. The director may deny, or for-
ward to the Regional Administrator with a written
concurrence, or submit to EPA without recom-
mendation a completed request for:

14.1.b.1. A variance based on the
economic capability of the applicant under CWA
Section 301(c); or

14.1.b.2. A variance based on water
quality related effluent limitations under CWA
Section 302(b)(2).

14.1.c. The director may deny or forward
to the Administrator (or his delegate} with a
written concurrence, or submit to the Administra-
tor (or his delegate) without recommendation, a
completed request for:

14.1.c.1. A variance based on the
presence of "fundamentally different factors”
from those on which an effluent limitations
guideline was based; or

14.1.c.2. A variance based upon
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certain water quality factors under CWA Section
301(g).

14.2. Actions by EPA.

14.2.a. The Regional Administrator may
deny, forward, or submit to the EPA Deputy
Assistant Administrator for Water Enforcement
with a recommendation for approval, arequest for
a variance listed in Section 14.2.b. of these rules
that is forwarded by the director.

14.2.b. The EPA deputy assistant admin-
istrator for water enforcement may approve or
deny any variance request submitted under Sec-
tion 14.2.a. of these rules. Ifthe Deputy Assistant
Administrator approves the variance, the director
may prepare a draft permit incorporating the
variance. Any public notice of a draft permit for
which a variance or modification has been ap-
proved or denied shall identify the applicable
procedures for appealing that decision under 40
C.FR. §124.64.

14.2.c. The Administrator {or his dele-
gate) may grant or deny a request for a variance
listed in Section 14.1.c. of these rules that is
forwarded by the director. If the Administrator
(or his delegate) approves the variance, the direc-
tor may prepare a draft permit incorporating the
variance. Any public notice of a draft permit for
which a variance or modification has been ap-
proved or denied shall identify the applicable
procedures for appealing that decision under 40
C.F.R. §124.64.

§47-30-15. Enforcement.

15.1. General. The provisions of this chapter
may be enforced by all of the applicable provi-
sions in W. Va. Code §22-11-3, including:

15.1.a. Orders or notices issued by the
director in accordance with Sections 11, 12, 15,
and 19 of Article 11;

15.1.b. Civil penalties appropriate to the
violation and injunctive relief in accordance with
Section 22 of Article 11; and
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15.1.c. Criminal penalties in accordance
with Section 24 of Article 11.

15.2. Citizen Participation. The director shall
provide for public participation in enforcement by
the following:

15.2.a. Investigating and providing a
written response to all signed, written complaints
from citizens;

15.2.b. Not opposing intervention by any
citizen in an Article 11 proceeding when permis-
sive intervention is authorized by statute or rule;
and

15.2.c. Publishing notice in a newspaper
of general circulation in the county in which the
discharge is located at least thirty (30) days prior
to the final settlement of any civil action under
Article 11 or consent order issued by the West
Virginia Environmental Quality Board. This
notice will identify the person discharging, the
specific enforcement action to be taken, and the
name and address where information on the
proposed settlement can be obtained. The director
shall consider all comments received during the
thirty-day period.

NOTE: FORMS MAY BE OBTAINED
FROM SECRETARY OF STATE'S OFFICE
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APPENDIX A
Toxic Pollutants under CWA

1. Acenaphthene

2. Acrolein 19.
3. Acrylonitrile 20.
4. Aldrin and Dieldrin 21.
5. Antimony and compounds 22.
6. Arsenic and compounds 23,
7. Asbestos 24,
8. Benzene 25.
9. Benzidine
10. Berylhium and compounds 26.
11. Cadmium and compounds 27.
12. Carbon tetrachloride
13. Chlorodane (technical mixture and metabo 28.
lites)
29.
14. Chlorinated benzenes except
dichlorobenzenes 30.
15. Chlorinated ethanes: 31.
1,2-Dichloroethane
1,1,1-Trichloroethane 32.
Hexachloroethane
33.
16. Chloroalkyl ethers:
Chloromethyl ether 34.
Chloroethyl ether
Mixed ethers 35.
17. Chlorinated naphthalene 36.
18. Chlorinated phenols:
Trichlorophenols
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Section 307(a)
Chlorinated cresols
Chloroform
2-Chlorophenol
Chromium and compounds
Copper and compounds
Cyanides

DDT and metabolites
Dichlorobenzenes:
1,2-Dichlorobenzene
1,3-Dichlorobenzene
1,4-Dichlorobenzene
Dichlorobenzidine
Dichloroethylenes:
1,1-Dichloroethylene
1,2-Dichloroethylene
2,4-Dichlorophenol
Dichloropropane and Dichloropropene
2,4-Dimethylphenol
Dinitrotoluene
Diphenylhydrazine
Endosulfan and metabolites
Endrin and metabolites

Ethylbenzene

Fluoranthene
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APPENDIX A (continued)
Toxic Pollutants under CWA Section 307(a)

37. Haloethers: 52. Phenol

Chlorophenylphenyl ethers

Bromophenylphenyl ether 53. Phthalate ester

Bis (chloroethoxy) methane

Polychlorinated dephenyl ethers 54. Polychlorinated biphenyls (PCBs)
38. Halomethanes: 55. Polynuclear aromatic hydrocarbons:

Methylene chloride Benzanthracenes

Methylchloride Benzopyrenes

Methylbromide Benzofluoranthene

Bromoform Chrysenes

Dichlorobromomethane Dibenzathracenes

Trichlerofluoromethane Indenopyrenes

Dichlorodifluoromethane
56. Selenium and compounds
39. Heptachlor and metabolines
57. Silver and compounts
40. Hexachlorobutadiene
58. 2,3,7.8-Tetrachloro-dibenzo-p-dicxin

41. Hexachlorocyclohexane (TCDD)

42. Hexachlorocyclopentadiene 59. Tetrachloroethylene

43. Isophorone 60. Thallium and compounds
44. Lead and compounds 61. Toluene

45, Mercury and compounds 62. Toxaphene

46. Naphthalene 63. Trichloroethylene

47. Nickel and compounds 64. Vinyl chloride

48. Nitrobenzene 65. Zinc and compounds

49. Nitrophenols:
2,4-Dinitrophenol
Dinitrocresol

50. Nitrosamines

51. Pentachlorophenol
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APPENDIX B
Other Toxic Pollutants
{Metals, Cyanide, and Total Phenols)
1. Total Antimony
2. Total Arsenic
3. Total Beryllium
4. Total Cadmium
5. Total Chromium
6. Total Copper
7. Total Lead
8. Total Mercury
9. Total Nickel
10. Total Selenium
11. Total Silver
12. Total Thallium
13. Total Zinc
14. Total Cyanide

15. Total Phenols
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APPENDIX C

Organiz Toxic Pollutants

- Volatiles -
1V. Acrolein 17V. 1,2-Dichloropropane
2V. Acrylonmitrile 18V. 1,3-Dichloropropylene
3V. Benzene 19V. Ethylbenzene
5V. Bromoform 20V, Methyl bromide
6V. Carbon tetrachloride 21V. Methyl chloride
7V. Chlorobenzene 22V. Methylene chloride
8V. Chlorodibromomethane 23V. 1,1,2-Tetrachloroethane
9V. Chloroethane 24V. Tetrachloroethylene
10V. 2-Chloroethylvinyl ether 25V. Toluene
11V. Chloroform 26V. 1,2-Trans-dichloroethylene
12V. Dichlorobromomethane 27V. 1,1,1-Trichloroethane
14V. 1,1-Dichleroethane 28V. 1,1,2-Trichloroethane
15V. 1,2-Dichloroethane 29V. Trichloroethylene
16V. 1,1-Dichloroethylene 31V. Vinyl chloride
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APPENDIX C (continued)
Organic Toxic Pollutants

- Acids -

1A. 2-Chlorophenol
2A. 2.4-Dichlorophenol
3A. 2,4-Dimethylphenol
4A. 4,6-Dinitro-o-cresol
5A. 2,4-Dinitrophenol
6A. 2-Nitrophenot

7A. 4-Nitrophenol

8A. p-Chloro-m-cresol
9A. Pentachlorophenol
10A. Phenol

11A. 2,4,6-Trichlorophenol
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IP.

2P.

3P.

4P,

5P.

oP.

7P.

3P.

oP.

10P

11P.

12P

Aldrin
alpha-BHC
beta-BHC
gamma-BHC
delta-BHC
Chlordane
4,4-DDT
4,4’-DDE
4,4’-DDD

. Dieldrin
alpha-Endosulfan

. beta-Endosulfan

47CSR30

APPENDIX C (continued)

Organic Toxic Pollutants

- Pesticides -
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13P.

14P.

15P.

16P.

17P.

I8P.

19P.

20P.

21P.

22P.

23P.

24P,

25P.

Endosulfan sulfate
Endrin

Endrin aldehyde
Heptachlor
Heptachlor epoxide
PCB-1242
PCB-1254
PCB-1221
PCB-1232
PCB-1248
PCB-1260
PCB-1016

Toxaphene




1B. Acenaphthene

2B.

3B.

4B.

5B.

6B.

7B.

3B.

9B.

10B.

11B.

12B.

13B.

14B.

15B.

16B.

17B.

18B.

19B.

20B.

21B.

22B.

23B.

Acenaphythylene
Anthracene

Benzidine
Benzo(a)anthracene
Benzo(a)pyrene
3.4-Benzofluoranthene
Benzo(ghi)perylene
Benzo(k)fluoranthene
Bis(2-chloroethoxy)methane
Bis(2-chloroethyl)ether
Bis(2-chloroisopropyl)ether
Bis(2-ethylhexyl)phthalate
4-Bromophenyl phenyl ether
Butylbenzyl phthalate
2-Chloronphthalene
4-Chlorophenyl phenyl ether
Chrysene
Dibenzo(a,h)anthracene
1,2-Dichlorobenzene
1,3-Dichlorobenzene

1,4-Dichlorobenzene

3,3’-Dichlorcbenzidine
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APPENDIX C (continued)
Organtic Toxic Pollutants

- Bases/Neutral -

24B. Diethyl phthalate

25B. Dimethyl phthalate

26B. Di-n-butyl phthalate

27B. 2,4-Dinitrotoluene

28B. 2,6-Dinitrotoluene

29B. Di-n-octyl phthalate

30B.

31B. Fluoranthene

32B. Fluorene

33B. Hexachlorobenzene

34B. Hexachlorobutadiene

35B. Hexachlorocyclopentadiene

36B. Hexachloroethane

37B. Indenc(1,2,3-ed)}pyrene

38B. Isophorone

39B. Naphthalene

40B. Nitrobenzene

41B. N-nitrosodimethylamine

42B. N-nitrosid-n-propylamine

43B. N-nitrosodiphenylamine

44B. Phenanthrene

45B. Pyrene

46B. 1,2,4-Trichlorobenzene

1,2-Diphenylhydrazine (as azobenzene)
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APPENDIX D

Conventional and Nonconventional Pollutants Required
to be Tested by Existing Dischargers
if Expected to be Present

Bromide Surfactants

Total Restdual Chlorine Total Aluminum
Color Total Barium
Fecal Coliform Total Boron
Fluoride Total Cobalt
Nitrate-Nitrite Total Iron

Total Organic Nitrogen Total magnesium
(il and Grease Total Molydenum
Total Phosphorus Total Manganese
Radioactivity Total Tin

Sulfate Total Titanium
Sulfide

Sulfite
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APPENDIX E

Toxic Pollutants and Hazardous Substances Required

Acetaldehyde 2,3-Dichlorophenoxyacetic acid (2,4-D)
Allyl alcohol Diazinon

Allyl chloride Dicamba

Amyl acetate Dichlobenit

Aniline Diclone

Asbestos 2,2-Dichloropropionic acid
Benzonitrile Dichlorvos

Benzl chloride Diethyl amine

Butyl acetate

to be Identified by Existing Dischargers
if Expected to be Present

Dimethy] amine

Butylamine Dinitrobenzene
Captan Diquat

Carbaryl Disulfoton
Carbofuran Diuron

Carbon disulfide Epichlorohydrin
Chlorpyrifos Ethion

Coumaphos Ethylene Diamine
Cresol Ethylene dibromide
Crotonaldehyde Formaldehyde
Cyclohexane Furfural
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Guthion

Isoprene
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APPENDIX E (continued)

Toxic Pollutants and Hazardous Substances Required
to be Identified by Existing Dischargers
if Expected to be Present

Isopropanclamine dodecylbenzenesulfonate

Kelthane

Kepone

Malthion
Mercaptodimethur
Methoxychlor
Methyl mercaptan
Methyl methacrylate
Methyl parathion
Mevinphos
Mexacarbate
Monoethyl amine
Monomethyl amine
Naled

Naththenic acid
Nitrotoluene
Parathion
Phenolsulfanate

Phosgene
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Propargite

Propylene oxide

Pyrethrins

Quinoline

Resorcinol

Strontium

Strychnine

Styrene

2.4,5-Trichlorophenoxyacetic acid (2,4,5-T)
Tetrachlorodiphenylethane

2,4,5-Trichlorophenoxy propanoic acid (2,4,5-
TP)

Trichlorogon

Triethanolamine dodecylbenzenesulfonate
Triethylamine

Trimethylamine

Uranium

Vanadium

Vinyl acetate

Xylene

Xylenol

Zirconium




PUBLIC HEARING
July 12, 2001

There is no transcript of this public hearing since no one attended and no comments were
received.




47CSR30

TITLE 47

LEGISLATIVE RULE

PPASION DEPARTMENT OF ENVIRONMENTAL PROTE%@I
OFFICE OF WATER RESOURCES

SERIES 30

-

T VIRGINIA

WV/NPDES RULES FOR COAL MINING FACILITIES C =T P l/ OF STATE

§47-30-1. General.

1.1. Scope. -- These rules establish require-
ments implementing the powers, duties, and
responsibilities of W. Va. Code §22-11 with
respect to all coal mines, preparation plants and
all refuse and waste therefrom in the State.

1.2. Authority. - W.Va. Code §22-11-1 et.
seq.

1.3. Filing Date. -- ¥ay15:-1997.
1.4. Effective Date. -- May 151957

1.5. Applicability. -- These rules shall apply
to all eoal-mimes;preparationplants—and-refuse
facilities covered under_the “West Virginia
Surface Coal Mining and Reclamation Act” and
waste therefrom as defined herein.

1.6. Invalidity. -- If any provision of these
rules or the application thereof to any person or
circumstance is held invalid, then such invalidity
shall not affect other provisions or appl1cat1ons of
these rules.

1.7. Incorporation by Reference. -- When-
ever federal statutes or regulations are incorpo-
rated into these rules, the reference is to the
statute or regulation in effect on May 29;7+987 15,
1997.

1.8. Promulgation History. -- These rules
originally became effective on the 30th day of
May, 1985. Amendments to these rules were
made effective on April 24, 1986, and-on May 29,
1987, and on May 15, 1997.

1.9. Conflict of Interest. -- The dmreetor
chief or his authorized representative who has or

shares authority to approve all or portions of
permits, either in the first instance or as modified
and reissued, shall not be a person who receives or
has during the previous two (2) years received, a
significant portion of income directly or indirectly
from permit holders or applicants for a permit.

1.9.a. For the purposes of this paragraph:

1.9.a.1. "Significant portion of in-
come" means five thousand dollars ($5,000) orten
percent (10%) or more of gross personal income
for a calendar year, whichever is less, except that
it means fifty percent (50%) or more of gross
personal income for a calendar year if the recipi-
ent is over sixty (60) years of age and is receiving
that portion under retirement, pension, or similar
arrangement.

1.9.a.2. "Permit holders or applicants
for a permit" does not include any department or
agency of the State.

1.9.a.3. "Income" includes retirement
benefits, consultant fees, and stock dividends.

1.9.a.4. Income is not received "di-
rectly or indirectly from permit holders or appli-
cants for a permit” when it is derived from mutual
fund payments, or from other diversified invest-
ments for which the recipient does not know the
identity of the primary sources of income.

§47-30-2. Definitions.
The definitions set forth in W. Va. Code §22-
11-3 shall apply to these rules along with the

following definitions, unless the context clearly
indicates otherwise.

2.1. "Administrator” means the administrator
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of the United States Environmental Protection
Agency, or an authorized representative of the
administrator.

2.2. "Applicable Standards and Limitations"
means all State, interstate, and federal standards
and limitations to which a discharge or a related
activity is subject under the Clean Water Act
(CWA) Sections 301, 302, 303, 304, 306, 307,
308, 403, and 405 and Article 11, including
effluent limitations, water quality standards,
standards of performance, toxic effluent standards
or prohibitions, best management practices, and
pretreatment standards.

2.3. "Article 11" means the West Virginia
Water Pollution Control Act, W. Va. Code §22-
11-1 et seq.

2.4, "Average Monthly Discharge Limitation”
means the highest allowable average of daily
discharges over a calendar month, calculated as
the sum of all daily discharges measured during a
calendar month divided by the number of daily
discharges measured during that month.

2.5. "Best Management Practices" or "BMPs"
means schedules of activities, prohibitions of
practices, maintenance procedures, and other
management practices to prevent or reduce the
pollution of waters of the State. BMPs may
include treatment requirements, operating proce-
dures, and practices to control plant site runoff,
spillage or leaks, sludge or waste disposal, or
drainage from raw material storage.

2.6. “Best Professional Judgement” or “BPJ”
means the Bireetor’s Chief’s highest quality
technical opinion forming the basis for the terms
and conditions of the treatment level required
after consideration of all reasonably available and
pertinent data, including background water quality
data. The treatment levels shall be established by
the Prirector Chief under the Clean Water Act
(CWA) Sections 301 and 402.

2.7. "Clean Water Act" or "CWA" means
Public Law 92-500, as amended by Public Law
95-217 Public Law 95-576; 33 U.S.C. §1251 et
seq. {formerly referred to as the Federal Water

Pollution Control Act or Federal Water Pollution
Control Act Amendments of 1972).

2.8. "Continuous Discharge” means a dis-
charge which occurs without interruption through-
out the operating hours of the facility, except for
infrequent shutdowns for maintenance, process
changes, or other similar activities.

2.9. "Coal Mines, Preparation Plants and All
Refuse and Waste Therefrom” means any point
source covered under 40 C.F.R. Part 434 and any
coal mine, coal preparation plant, coal preparation
plant associated areas, refuse pile, coal waste pile,
or other related activity including any related
sewage treatment facilities and bath houses re-
quired to have a permit under CWA or Article 11,
but excluding dredging operations or the extrac-
tion of coal incidental to the extraction of other
minerals where coal does not exceed sixteen (16)
and two-thirds percent (2/3%) of the tonnage of
minerals removed for purposes of commercial use
or sale.

2.10. "Coal Mine" or "Mine" means the area,
and any related structures, on and beneath land,
used or disturbed in activity related to the extrac-
tion, removal or recovery of coal.

2.11. "Coal Preparation Plant" means a
facility where coal is subjected to cleaning, con-
centrating, or other processing or preparation in
order to separate coal from its impurities and 1s
loaded for iransit to a consuming facility.

2.12. "Coal Preparation Plant Associated
Areas" means the coal preparation plant yards,
immediate access roads, coal refuse piles, tipples,
loadouts, and coal storage piles and facilities.

2.13. “Coal Remining Operation™ means a
coal mining operation which begins after February
4, 1987 at a site on which coal mining was con-
ducted before the effective date of the federal
Surface Mining Control and Reclamation Act of
1977.

2.14. "Daily Discharge" means the discharge
of a pollutant measured during a calendar day or
within any specified period that reasonably repre-
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sents the calendar day for purposes of sampling.
For pollutants with limitations expressed in units
of mass, the daily discharge is calculated as the
total mass of the pollutant discharged over the
day. For pollutants with limitations expressed in
other units of measurement, the daily discharge is
calculated as the average measurement of the
pollutant over the day.

2.15. "Discharge” when used without qualifi-
cation means the discharge of a poliutant.

2.16. "Discharge of a Pollutant" means:

2.16.a. Any addition of any pollutant or
combination of pollutants to waters of the State
from any point source; and

2.16.b. This definition includes additions
of pollutants into waters of the State from: sur-
face runoff which is collected or channeled by
man; discharges through pipes, other conveyances
owned by a person which do not lead to a treat-
ment works; and discharges through pipes, sew-
ers, or other conveyances leading into privately
owned treatment works. This term does not
include an addition of pollutants by any indirect
discharger.

2.17. "Discharge Monitoring Report” or
"DMR" means the form(s) prescribed by the
director chiefand approved by EPA for the report-
ing of self-monitoring results by permittees under
WV/NPDES.

2.18. "Draft Permit" means a document
prepared under Section 10.1 of these rules indicat-
ing the dircctor's chiel’s tentative decision to
issue, modify, reissue, suspend or revoke a permit.

2.19. "Effluent Limitation" means any restric-
tion established under State or federal law on
quantities, discharge rates and concentrations of
pollutants which are discharged from point
sources into waters of the State.

2.20. "Effluent Limitations Guidelines”
means a regulation published by the Administrator
to adopt or revise effluent limitations under CWA
Section 304(b) or to adopt or revise levels of

effluent quality attainable through the application
of secondary or equivalent treatment under CWA
Section 301(b)(1)(B). For the coal industry, such
regulations are published at 40 C.F.R. Part 434,
Sewage facilities governed by these rules are
covered under 40 C.F.R. Part 133.

2.21. "Environmental Protection Agency" or
"EPA" means the United States Environmental
Protection Agency.

2.22. "Existing Source" means any coal mine,
preparation plant and all refuse or waste there-
from:

2.22.a. From which there is or may be a
discharge of pollutants which commenced prior to
September 19, 1977; and

2.22b. Which is not a new source.

2.23, "Facility" or "Activity" means any coal
mine, preparation plant and all refuse and waste
therefrom or any other facility or activity (includ-
ing land or appurtenances thereto) that is subject
to the provisions of these rules.

2.24. "General Permit" means a WV/NPDES
permit authorizing a category of discharges within
a geographical area.

2.25. "Hazardous Substance” means any
substance designated under 40 C.F.R. Part 116
pursuant to CWA Section 311.

2.26. "Indirect Discharger" means a non-
domestic discharger introducing pollutants to
publicly owned treatment works.

2.27. "Interstate Agency" means an agency of
two (2) or more states, including West Virginia,
established on or under an agreement or compact
approved by the Congress, or any other agency of
two (2) or more states including West Virginia,
having substantial powers or duties pertaining to
the control of pollution as determined and ap-
proved by the Administrator under CWA and
rules promulgated thereunder.

2.28. "Major Facility” means any
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WV/NPDES facility or activity classified as such
by the direeter chief or by the Regional Adminis-
trator in conjunction with the direeter chief.

2.29. "Maximum Daily Discharge Limita-
tion" means the highest allowable daily discharge.

2.30. "National Pollutant Discharge Elimina-
tion System”" or "NPDES" means the national
program for issuing, denying, modifying, revoking
and reissuing, suspending, revoking, monitoring
and enforcing permits, and imposing and enforc-
ing pretreatment requirements under CWA Sec-
tions 307, 318, 402, and 405, including any ap-
proved State program.

2.31. "New Source" means any coal mining
facility covered under 40 C.F.R. Part 434, includ-
ing an abandoned mine which is being remined,
the construction of which is commenced after the
date of promulgation of a new source performance
standard (NSPS) or of the proposal of a NSPS
which is subsequently promulgated in accordance
with Section 306 of CWA.

2.31.a. In making the determination of
major alteration, the director chief shall take into
account whether one or more of the following
events resulted in a new, altered or increased
discharge of pollutants after the date of a new
source performance standard or of the proposal of
a new source performance standard subsequently
promulgated in accordance with Section 306 of
CWA:

2.31.a.1. Extraction of a coal seam
not previously extracted by that mine;

2.31.2.2. Discharge into a drainage
area not previously affected by wastewater dis-
charge from the facility covered under 40 C.F.R.
Part 434;

231.a.3. Extensive new surface
disruption at the mining operation; or

2.31.a.4. A construction of a new
shaft, slope, or drift.

2.31.b. For a preparation plant or associ-

ated areas under 40 C.F.R. Part 434, a new soutce
shall be a preparation plant or associated area, the
construction of which is commenced after the date
of promulgation of a new source performance
standard (NSPS) or of the proposal of a NSPS
which is subsequently promulgated in accordance
with Section 306 of CWA, and which meets the
criteria of Section 12.3 of these rules.

2.31.c. No provision in this definition
shall be deemed to affect the classification of a
facility as a new source which was so classified
under previous EPA regulations, but would not be
classified as a new source under this definition.
Nor shall any provision in this definition be
deemed to affect the standards applicable to such
facilities, except as provided in Section 12.3 of
these rules. '

2.32. "Operator" means any person, firm, or
company who is granted or who should obtain a
WV/NPDES permit.

~ 2.33. "Owner" means the owner of the facil-
ity subject to regulation.

2.34. "Point Source" means any discernible,
confined and discrete conveyance, including, but
not limited to, any pipe, ditch, channel, tunnel,
conduit, well, discrete fissure, container, rolling
stock, or vessel or other floating craft, from which
pollutants are or may be discharged.

2.35. “Pre-Existing Discharge” means any
discharge at the time of permit application under
this subsection 301(p) of the Federal Clean Water
Act. A pre-existing discharge may originate from
within the coal remining operation or from outside
the coal remining operation provided there is a
demonstrated hydrological connection between
the coal remining operation and the pre-existing
discharge.

2.36. "Privately Owned Treatment Works"
means any device or system which is used to treat

wastes other than the owner's wastes and is not a
POTW,

2.37. "Process Wastewater"” means any water
which, during manufacturing or processing, comes
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into direct contact with or results from the produc-
tion or use of any raw material, intermediate
product, finished preduct, byproduct, or waste
product.

2.38. "Proposed Permit" means a
WV/NPDES permit prepared after the close of the
comment period (and, when applicable, any public
hearing) and which is sent to EPA (pursuant to the
Memorandum of Agreement) for review before
final issuance by the director chief.

2.39. "Publicly Owned Treatment Works" or
"POTW" means any device or system used in the
treatment (including recycling and reclamation) of
municipal sewage or industrial wastes of a liquid
nature which is owned by a state or municipality,
public service district, sanitary district, or other
public body. This definition includes sewers,
pipes, or other conveyances only if they convey
wastewater to a POTW providing treatment.

2.40. “Recommencing Discharger” means a
source which recommences discharge after termi-
nating operations.

2.41. "Regional Administrator" means the
Regional Administrator of Region III of the
Environmental Protection Agency, or an autho-
rized representative.

2.42. "Reissuance” means the issuance of a
permit to a facility which has a previously issued
effective permit and includes automatic revoca-
tion of the previously issued permit.

2.43. “Remined Area” means only that area
of any coal remining operation on which coal
mining was conducted before the effective date of
the federal Surface Mining Control and Reclama-
tion Act of 1977.

2.44. "Schedule of Compliance” means a
schedule of remedial measures in a WV/NPDES
permit, including an enforceable sequence of
interimrequirements (for example, actions, opera-
tions, or milestone events) leading to compliance
with CWA, Article 11, and rules promulgated
thereunder.

2.45. "Secretary" means the Secretary of the
Army acting through his Chief of Engineers.

2.46. "Site" means the land or water area
where any facility or activity is physically located
or conducted, including adjacent land used in
connection with the facility or activity.

2.47. "State" means the State of West Vir-
ginia.

2.48. "Total Dissolved Solids" means the
total dissolved (filterable) solids as determined by
the use of the method specified in 40 C.F.R. Part
136.

2.49. "Toxic Pollutant” means any pollutant
listed as a toxic under CWA Section 307(a)(1)
(see Appendix A of these rules).

2.50. "Variance" means any mechanism or
provision under CWA Sections 301 or 316 or
under 40 C.F.R. Part 125 or in the applicable
effluent limitations guidelines which allows
modification to or waiver of the generally applica-
ble effluent limitation requirements or time dead-
lines of CWA. This includes provisions which
allow the establishment of alternative limitations
based on fundamentally different factors or on
CWA Sections 301(c), 301(g), 301(1), 302(b)}(2),
and 316(a) where appropriate.

2.51. "West Virginia Surface Coal Mining
and Reclamation Act” or WYSCMRA" means W.
Va. Code §22-3.

2.52. "WV/NPDES Application” or "Applica-
tion" means the forms prescribed by the director
chief and approved by the EPA for applying for a
permit or permit modification, including any
additions, revisions or modifications to the
WV/NPDES forms.

2.53. "WV/NPDES Permit" or "Permut"
means an authorization issued by the director
chief to implement the requirements of Article 11
including modifications to permits.

2.54. "Wetlands" means those areas that are
inundated or saturated by surface or ground water




47CSR30

at a frequency and duration sufficient to support,
and under normal conditions do support, a preva-
lence of vegetation typically adapted for life in
saturated soil conditions. Wetlands generally
mclude swamps, marshes, bogs, and similar areas.

§47-30-3. Permits.

3.1. Permit Requirements; Exemptions;
Prohibitions.

3.1.a. Except as authorized by a
WV/NPDES permit no person shall:

3.1.a.1. Discharge pollutants froma
point source associated with any coal mine,
preparation plant, and all refuse and waste there-
from;

3.1.a.2. Make, cause, or permit to be
made any outlet, or substantially enlarge or add to
the load of any existing outlet from a facility for
the discharge of pollutants or the effluent there-
from into the waters of the State;

3.1.a.3. Acquire, construct, install,
modify, or operate a disposal system or part
thereof for the direct or indirect discharge or
deposit of treated or untreated waste or effluent
from any facility into the waters of the State, or
any extension to or addition to such disposal
system;

3.1.a.4. Extend, modify,-add to or
increase in volume or concentration any pollutants
or effluent from any point source associated with
any facility in excess of the discharges or disposi-
tion specified or permitted under any existing
permit; or

3.1.a.5. Construct, install, modify,
open, reopen, operate, or abandon any coal mine,
coal preparation plant, or coal preparation plant
associated areas whenever such facilities have
associated with them or might reasonably be
expected to have associated with them a discharge
into or pollution of waters of the State except that
a WV/NPDES permit shall be required for any
coal preparation plant regardless of whether ithas,

may have or might reasonably be expected to have
a discharge.

3.1b. A WV/NPDES permit issued
pursuant to Section 3 of these rules shall be

deemed to be a permit issued in accordance with
Article 11 and CWA.

3.1.c. No facility may be an indirect
discharger.

3.2. Prohibition Against Issuing a
WV/NPDES Permit.

3.2.a. A WV/NPDES permit may not be
issued:

3.2.a.1. When the conditions of the
permit do not provide for compliance with the
applicable requirements of CWA and Article 11;

3.2.a.2.. By the director chief where
the Regional Administrator has objected to issu-
ance of the WV/NPDES permit;

3.2.a.3. When, in the judgment of the
Secretary, anchorage and navigation in or on any
waters of the State would be substantially im-
paired by the discharge;

3.2.a4. For the discharge of any
radiological, chemical, or biological warfare agent
or high level radioactive waste,

3.2.a.5. For any discharge inconsis-
tent with a plan or plan amendment approved
under CWA Section 208(b);

3.2.2.6. To a new source or a new
discharger, if the discharge from its construction
or operation will cause or contribute to the viola-
tion of water quality standards unless the appli-
cant has met the requirements of Section 4.5.e. of
these rules or has met the requirements for a
variance under Section 4.5.1. of these rules;

3.2.a7. When the imposition of
conditions cannot ensure compliance with the
applicable water quality requirements of all
affected states; or
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3.2.a.8. To any facility which is an
indirect discharger.

3.3. Denial of Permits. WV/NPDES permits
may be denied for noncompliance with Article 11
or these rules including the reasons specified in
Section 8.4 of these rules or when a surface
mining permit under WVSCMRA has been de-
nied. In the case of an application for reissuance,
an outstanding violation of an existing
environmental permit is grounds for denial. Any
denial of the WV/NPDES permit is appealable to
the West Virginia Environmental Quality Board in
accordance with the procedures and authority of
W. Va. Code §22-11-21.

3.4. Effect of a Permit.

3.4.a. Except for any toxic effluent
standards and prohibitions imposed under CWA
Section 307, compliance with a permit during its
term constitutes compliance, for purposes of
enforcement with CWA Sections 301, 302, 306,
307,318, 403, and 405 and Article 11. However,
a permit may be modified, reissued or revoked
during its term for cause as set forth in Section 8
of these rules.

3.4.b. Issuance of a WV/NPDES permit
does not convey any property rights of any sort, or
any exclusive privilege.

3.5. Duration and Transferability of Permits.

3.5.a. Duration. WV/NPDES permits
shall be effective for a fixed term not to exceed
five (5) years. The director chief may shorten the
term of a WV/NPDES permit to ensure that
expiration dates of the WV/NPDES permtt-and
the-permit-tssued-under-WVSCMRA permits in
the same watershed coincide, but a WV/NPDES
permit may not be shortened to less than three and
ene-hatf years for the sole purpose of reconciling
expiration dates of WSEMRAand WV/NPDES
permits unless the permittee agrees.

3.5.b. Extension. A WVANPBESpermit

) .
) ) 3 P .
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retssued-theextsting permmttsautonmatieatty-vord:
Bxtenstonr  An extension for a WV/NPDES

permit may be initiated by gither the permittee or
the Chief. Permits extended under Section 3.5.b.
of these rules remain fully effective and
enforceable. When a WV/NPDES permit is
reissued the existing permit is automatically void.

3,5.b.1 Reissuance Extensions. Prior
to the expiration date of the permit, the permittee
may request an extension of their WV/NPDES
permit for the purpose of compiling or processing
areissuance application. Suchrequests mustbe in
writing to the Chief and shall not be granted for
no more than twelve (12) months beyond the
expiration date. The request for extension shall
be signed as required under Section 4.7 of these
rules. After receiving the reissuance application
the Chief may extend any WV/NPDES permit for
the purpose of ensuring coverage of a facility
during processing of the reissuance. Successive
extensions may be pranted for periods not to
exceed twelve months if the chief determines
additional time is necessary in order to process the

application for reissuance.

3.5.b.2 Watershed Framework
Extensions. The Chief may grant a ong time
extension of a WV/NPDES permit for up to
twenty-four (24) months for the_ purpose of
adjusting expiration dates to coincide with the
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W.V. Watershed Management Framework
initiative cycle dates of the watershed groups.

3.5.c. Transfer of Permits. Permits may
be transferred from a permittee to a new operator
by either modifying an existing permit pursuant to
Section 8.2.c.1.D. of these rules, reissuing the
permit under Section 8.3.c.3. of these rules or by
an automatic transfer under Section 3.5.d. of these
rules. In transferring a permit from a permittee to
a new operator, the director chief shall determine
that the proposed permittee has all necessary
permit responsibility.

3.5.d. Automatic Transfer of Permits.
Any permit may be automatically transferred to a
new permittee if:

3.5.d.1. The current permittee noti-
fies the direetor chief on the forms prescribed, at
least thirty (30) days in advance of the proposed
transfer date;

3.5.d.2. The notice includes a written
agreement between the existing and proposed
permittee containing a proposed date for transfer
of the permit and explaining the extent of permit
responsibility, coverage, and liability between
them; and

3.5.d.3. The director chief does not
notify the existing permittee and the proposed
new permittee of his intent:

3.5.d.3.A. To deny the transfer
request;

3.5.d.3.B. Torequire the transfer
through permit modification;

through reissuance and require a new application
be filed rather than approving the transfer; or

1.5d3.D. Notification under
Section 3.5.d.3. of these rules is not received by
the permittee and proposed new permittee within
forty-five (45) days after receipt of the current
permittee's notification under Section 3.5.d.1. of
these rules.

3.5.¢. Permits Issued After July 1, 1984,
A permit may be issued to expire on or after the
statutory deadline set forth in CWA Sections
301(0)(2)(A), 301(b)(2NC), and 301(bY2)E)
(July 1, 1984) if the permit includes effluent
limitations to meet the requirements of CWA
Sections 301(b)(2)(A), 301(b)(2)(C),
301(LX2)D), 301(b)2)(E)and 301(b)(2)(E),
whether or not the applicable effluent limitations
guidelines have been promulgated or approved. A
determination that a particular discharger falls
within a given industrial category for purposes of
setting a permit expiration date under this para-
graph is not conclusive as to the discharger's
inclusion in that industrial category for any other
purposes, and does not prejudice any rights to
challenge or change that inclusion at the time that
a permit based on that determination is formu-
lated.

1.6. NPDES Permits Issued by EPA and the
Chief of the Office of Water Resources.

3.6.a. The directer chief shall issue,
administer and enforce all WV/NPDES or Article
11 permits relating to coal mines, preparation
plants and all refuse and waste therefrom, tssued

bry-thechref:

3.6.b. The direetor chief shall administer
and enforce all NPDES permits relating to coal
mines, preparation plants and ali refuse and waste
therefrom that have been adopted by the chief
prior to the original effective date of these rules
(May 30, 1985): Provided, That in the event of a
conflict between an adopted NPDES permit and a
WYV/NPDES permit or Article 11 permit the more
stringent provisions shall apply.

3.6.c. The director chief may adopt as
WV/NPDES permits all NPDES permits relating
to coal mines, preparation plants and all refuse
and waste therefrom issued by the Regional
Administrator which are transferred by the Re-
gional Administrator and accepted by the dmrector
chief. Acceptance of a NPDES permit from the
Regional Administrator shall not supersede any
permit previously issued under Article 11, All
provisions of both permits shall be in force,
except that, in the event of a conflict, the more
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stringent provisions shall apply. All permits
relating to the same facility shall be deemed
consolidated and considered as a single permit for
the purposes of reporting, administration and
enforcement.

3.6.d. Unexpired permits previously
issued under Article 11 shall be void whenever a
new WV/NPDES permit is issued for the same
facility. Any unexpired NPDES permit issued by
the EPA shall not be enforceable by the director
chief upon the issuance of a new WV/NPDES
permit for the same facility.
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§47-30-4. Application For Permits.

4.1. Duty to Apply. Unless covered under a
general permit issued in accordance with Section
13 of these rules, any person discharging pollut-
ants, proposing to discharge pollutants, or propos-
ing to undertake any activity listed in Section
3.1.a. of these rules who does not have an effec-
tive permit for such discharge or activity shall
submit a complete application in the manner and
form prescribed by the director chief and in
accordance with the provisions of Section 4 of
these rules.

42. Responsible Party Applies. When a
facility or activity is owned by one person but is
operated by another, the operator shall be the
applicant. The director chief may require docu-
mentation of the WV/NPDES permit responsibil-
ity and liability of the owner and operator and
may propose and issue the WV/NPDES permit to
the responsible person(s), but only after notice to
the responsible persor{s), or the drrector chief
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may refuse to issue the WV/NPDES permit until

the responsible person applies for the
WV/NPDES permit.

4.3, Completeness. Any person who requires
a WV/NPDES permit shall complete, sign, and
submit to the director chief a WV/NPDES appli-
cation. An application for a permit is complete
when the director chief receives an application
form and any supplemental information including
maps, plans, designs, and other application materi-
als which are completed to the direetor's chief’s
satisfaction. The completeness of any application
for a WV/NPDES permit shail be judged inde-
pendently of the status of any other permit appli-
cation or permit for the same facility or activity.
The direetor chief shall not begin the processing
of a permit until the applicant has fully complied
with the application requirements.

4.4, Time to Apply.

4.4.a. Reissuance. Any person with an
existing WV/NPDES permit shall submit an
application for reissuance of such permit at least
one hundred and twenty (120) days before the
expiration date of the existing WYV/NPDES,
NPDES, or Article 11 permit.

4.4b. Permit to Abandon. Any person
proposing to abandon a deep mine facility under
W. Va. Code §22-11-8(b)(6) and Section 3.1.a.5.
of these rules shall apply for an abandonment
permit at least one hundred and eighty (180) days
prior to sealing of the deep mine. Any-person
proposing A Phase I bond release request under
WVSCMRA shall be considered an application to
abandon a surface mine facility under W. Va.
Code §22-11-8(b)(6) and Section 3.1.a.5. of these
bl : l i

rules.
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4.5. Information Required From Applicants.

45a. Information Required From All
Applicants.  All applicants for WV/NPDES
permits shall provide the director chief with a
complete application in the manner and on a form
prescribed by the director chief. The form may
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require information in addition to that specified in
Section 4.5 of these rules. Additionally all
applicants for WV/NPDES permits must submit a
complete application for a surface mining permit
under WVSCMRA. Incorporation by reference of
material supplied in the WVSCMRA application
is permissible in consolidated applications.

4.5.a.1. The activities conducted by
the applicant which require it to obtain a permit.

4.5.a.2. Name, mailing address, and
location of the facility for which the application is
submitted.

4523, Up to four (4) Standard
Industrial Classification (SIC) codes which best
reflect the principal products or services provided
by the facility.

4.5.a.4. The operator's name, address,
telephone number, ownership status, including the
name and address of the owner if different, and
status as federal, state, private, public, or other
entity. ‘

4.5.a.5. All relevant environmental
permits necessary for the construction or opera-
tion or both of this facility such as dredge and fill
permits under CWA Section 404, and permits
issued under WYSCMRA.

4.5.a.6. A topographic map drawn to
a reasonable scale including, but not limited to,
the following:

4.5.a.6.A. The facility boundary
and extending at least one thousand (1000) feet
beyond, to include the boundary of each
WVSCMRA permit (appropriately labeled) being
covered by the application.

45.a.6B. Any adjacent deep
and strip mines and auger holes and the thickness
of barriers between the proposed mine and
adjacent mine or auger holes;

452.6.C. Water level and its
elevation in any adjacent deep mines;
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4.5.2.6.D. Proposedlocationof
all mine seals and sectional dams if any;

45.a.6.E.
portals and boreholes;

All proposed mine

4.52.6F. Surface and seam
elevations of all mine openings;

4.5a.6.G. The north line;

45.2.6H. Generalstrikeanddip
direction of the mineral bed and the average dip;

452.6Bl thesitedepietingthe
facitity—and—eEach of its appropriately labeled
monitoring, intake and discharge structures points;

45a6J). eEach of its
hazardous waste treatment, storage or disposal
facilities;

45.a.6K. eEach well where
fluids from the facility are injected underground;
and those wells, springs, other surface water
bodies, and drinking water wells listed in public
records or otherwise known to the applicantin the
map area.

45a6L. The map must be
certified by a Registered Professional Engineer or
Licensed Land Surveyor in accordance with
Section 4.7.d. of these rules, and notarized;
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4552 a.8. Line Drawing. A line
drawing of the water flow through the facility
with a water balance, showing operations contrib-
uting influent to the treatment units and effluent.
Similar processes, operations, or production areas
may be indicated as a single unit, labeled to
correspond to the more detailed identification
under Section 4.55-3-a.9. of these rules. The
water balance must show approximate average
flows at intake and discharge points and between
units, including treatment units. If a water bal-
ance cannot be determined through historic re-
cord, the applicant may instead provide a the
flows used to design the treatment unit. pretortat

sources ofwaterandany-cotectiomrand-treatment
measures;

4.5b3a9. Average Flows and
Treatment. 7 On the Line Drawing or in a narra-
tive identifreatton identify of each type of process,
operation, or production area which contributes
wastewater to the effluent for each outlet, includ-
ing process wastewater and storm water runoff
(including material storage area runoff), the
average flow each process contributes and a
description of the treatment, if any, the
wastewater receives, including the ultimate dis-
posal of any solid or fluid wastes other than by
discharge. Processes, operations, or production
areas may be described in general terms.

4.5 b4 2.10. Intermittent Flows. If
any of the discharges described in Section 4565
a.9. of these rules are intermuttent or seasonal, a
description of the frequency, duration, and flow
rate of each discharge occurrence (except for
storm water runoff, spillage, or leaks).

4555 a.11. Improvements. If the
applicant is subject to any present requirements or
compliance schedules for construction, upgrading
or operation of waste treatment equipment, an
identification of the abatement project, and a
listing of the required and projected final compli-
ance dates.

4.5al12. Biological Fexterty
Information Tests. An identification of any
biological monitoring data toxtetty tests which the
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applicant knows or has reason to believe have
been made within the last three (3) years on any of
the applicant’s discharges or on a receiving water
in relation to a discharge.

45.2.13. Contract Analyses. If a
contract laboratory or consulting firm performed
any of the analyses required by Section4.5.b.1. of
these rules, the identity of each laboratory or firm
and the analyses performed.

4.5.2.14. Plan for Abandonment. the
information required in a plan for abandonment
pursuant to Section 4.5.d. of these rules.

4.5.a.15. Discharges into
Noncomplying Waters. Compliance with Section
4.5 e. of these rules.

45.a.16. Variances. Compliance
with Sections 4.5.f. and 4.5.g. of these rules if
applicable.

4.5a.17. Used or Manufactured
Toxics. A listing of any toxic pollutant which the
applicant does or expects to use or manufacture as
an intermediate or final product or by-product.
The chief may waive or modify this requirement
for any applicant if the applicant demonstrates
that it would be unduly burdensome to identify
each toxic pollutant and the chief has adequate
information to issue the permit.

4.5%b. Information Required For Pre-
Existing Discharges and Reissuance Applications.
All applicants (including all applicants for
reissuance) for WV/NPDES permits whose
facilities have pre-existing discharges shall also
provide the following information to the chief:

45b.61. Effluent Characteristics.
Information on the discharge of pollutants speci-
fied in Sections 4.5.b.61.A. through 4.5.b.61.F. of
these rules. When "quantitative data” (concentra-
tion and mass) for a pollutant is required, the
applicant must collect a sample of effluent and
analyze it for the pollutant in accordance with
analytical methods approved under 40 C.F R. Part
136. When no analytical method is approved, the
applicant may use any suitable method but must

12

provide a description of the method. Grab sam-
ples must be used for pH, temperature, cyanide,
total phenols, total residual chlorine, oil and
grease, and fecal coliform. For all other pollut-
ants, 24-hour composite samples must be used.
However, a minimum of one (1) grab sample may
be taken for effluents from holding ponds or other
impoundments with a retention period greater than
twenty-four (24) hours, and a minimum of one (1)
to four (4) grab samples may be taken for storm
water discharges depending on the duration of the
discharge. One grab sample shall be taken in the
first hour (or less) of discharge with one addi-
tional grab sample taken in each succeeding hour
of discharge up to a minimum of four (4) grab
samples for discharges lasting four or more hours.
In addition, the director chief may waive compos-
ite sarnpling for any outfall for which the appli-
cant demonstrates that the use of an automatic
sampler is infeasible and that the minimum of four
(4) grab samples will be a representative sample
of the effluent being discharged. When an appli-
cant has two (2) or more outlets with substantially
identical effluents, the director chief may allow
the applicant to test only one outfall and report
that the quantitative data also applies to the sub-
stantially identical outlet.

4.5b.61.A. Mandatory Testing:

4.5.b.61.A.1. Every applicant
must report quantitative data for every outlet for
the following pollutants. All levels must be
reported as concentration and as total mass except
for temperature, pH, and flow:
45b61.A.1.(a) Bio-
chemical Oxygen Demand (BOD-5day);

4.5.b.61.A.1.(b) Chemi-
cal Oxygen Demand (COD);

45b.61.A.1.(c)
Organic Carbon (TOCY);

Total

45b.6L.A.1.(d)
Suspended Solids (TSS);

Total

4.5b.61.A.1.(e) Ammo-
nia (as N);
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4.5p.61.A.1.(f) Temper-
ature (both winter and summer);

45b61.A.1(g) pH;

45b6LA1()  Dis

charge Flow;

45b61.A.1.() Fecal
Coliform (if believed present or if sanitary waste
is or will be discharged);

45b.61.A.1.G)
Residual Chlorine (if chlorine is used); and

Total

4.5b.61.A.1.(k} Oiland
grease.

45b.61.A.2. The director
chief may waive the testing and reporting require-
ments for any of the pollutants or flow listed in
Section 4.5.b.61.A.1. of these rules if the appli-
cant submits a request for such a waiver before or
with his application which demonstrates that
information adequate to support issuance of a
permit can be obtained through less stringent
requirements.

4.5b.61.B. Each applicant con-
tributing to a discharge must report quantitative
data for the pollutants listed in Appendix B of
these rules in each outlet.

4.5b.61.C. Potentially Required
Testing. Eachapplicant must indicate whether the
applicant knows or has reason to believe that the
pollutant is discharged from the outlet (see Sec-
tion 4.5.b.61 F. of these rules) and must report for
each outlet quantitative data for the following
pollutants:

45b.61.C.1. All pollutants
listed in Appendix B or Appendix C of these rules
for which quantitative data is not otherwise re-
quired under Section 4.5.b.61.B. of these rules.
For every pollutant listed in Appendix B or Ap-
pendix C expected to be discharged in concentra-
tions of ten (10) ppb or greater, the applicant must
report quantitative data. ~ Where acrolein,
acrylonitrile, 2, 4-dinitrophenol, or 2-methyl-4,6-
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dinitrophenol is expected to be discharged in
concentrations of one hundred (100) ppb or
greater, the applicant must report quantitative
data. For every pollutant expected to be dis-
charged in concentrations less than ten (10) ppb,
the applicant must either submit quantitative data
or briefly describe the reasons the pollutant 1s
expected to be discharged. Where acrolein,
acrylonitrile, 2,4-dinitrophenol, or 2-methyl-4,6-
dinitrophenol is expected to be discharged in
concentrations less than one hundred (100) ppb,
the applicant must either subnut quantitative data
or briefly describe the reasons the pollutant is
expected to be discharged. An applicant quahfy-
ing for a small business exemption under Section
4.5b.72. of these rules is not required to analyze
for pollutants listed in Appendix C of these rules.

4.51b.61.C.2. All pollutants
in Appendix D of these rules. If an applicable
effluent limitations guideline either directly Limits
the pollutant listed in Appendix D or, by its
express terms, indirectly limits the pollutant listed
in Appendix D through limitations of an indicator,
the applicant must report quantitative data. For
every pollutant discharged which is not so limited
in an effluent limitations guideline, the applicant
must either report quantitative data or briefly
describe the reasons the pollutant is expected to
be discharged.

4.5.b.61.D. Each applicant must
indicate whether it knows or has reason to believe
that any of the pollutants in Appendix E of these
rules are discharged from each outlet (see Section
4.5.b.61.E. of these rules). For every pollutant
listed in Appendix E that is expected to be dis-
charged, the applicant must briefly describe the
reasons the pollutant is expected to be discharged,
and report any quantitative data it has for any
pollutant.

4.50.61.E. Each applicant must
report quantitative data generated using a
screening procedure not calibrated with analytical
standards, for TCDD (2,3,7,8-tetrachlorodibenzo-
p-dioxin} if:

45b61E.1l. He uses or
manufactures 2, 4, 5,-trichlorophenoxyacetic acid
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(2,3,5-T); 2-(2,4,5,-trichlorophenoxy) propanoic
acid (Silvex or 2,4,5-TP); 2-(2,4,5,-trichloro-
phenoxy)ethyl 2,2-dichloropropionate (Erbon);
0,0-dimethyl 0-(2,4,5-trichlorophenyl) phos-
phorothioate  (Ronnel); 2,4 5-trichlorophenol
(TCP); or hexachlorophene (HCP); or

455-6-4.5.b.1,E.2. Heknows
or has reason to believe that TCDD is or may be
present in an effluent.

4.5b.61.F The requirements i
Sections4.5.b.61.C. and 4.5.b.61.D. of these rules
that an applicant must provide quantitative data for
certain pollutants known or believed to be present,
does not apply to pollutants present in a discharge
solely as the result of their presence in intake
water; however, an applicant must report such
pollutants as present. An applicant is expected to
"know or have reason to believe" that a poilutant
is present in an effluent based on an evaluation of
the expected use, production, or storage of the
pollutant, or on any previous analyses for the
pollutant.

4.5.b.#2. Small Business Exemption.
Coal mines or preparation plants with a probable
total annual production of less than one hundred
thousand (100,000) tons per year per mine or plant
are exempt from the requirements in Section
4.5.b.61.C.1. of these rules to submit quantitative
data for the pollutants listed in Appendix C of
these rules.
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4.5.c. Additional Information Requtred

45.c.1.
WOLAFEDES . , i

fs—permissible:  In addition to the information
reported on the application form, applicants shall
provide to the chief, at his or her request, such
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other information a s the chief may reasonably
require to assess the facility and discharges from
the facility and to determine whether to issue a
WYV/NPDES permit. The additional information
may include additional quantitative data and
bioassays to assess the relative toxicity to aquatic
life of the discharges and requirements to
determine the cause of the toxicity.

Loinef ) . i

Foats - ” ) o]

45d. Plan for Abandonment and
Application to Abanden a Mine,

4.5.d.1. Deep Mines. The plan for
abandonment may incorporate information
contained in the surface mining permit under
WVSCMRA. Unless waived in writing in whole
or in part by the direetor chief, an applicant for a
deep mine under either Section 4.5.b. or4:5c of
these rules shall provide a plan for abandonment
which contains the following information:

454d.1.A. A deep mine
development map to scale showing among other
things:

45.d.1.A.1. The proposed
mine boundary for the initial five (5) years of the
mine and the proposed final limits of mining (to be
shown in different colors); thickness of barriers
against outcrop; ’

45d.1.A.2. Any adjacent
deep and strip mines and auger holes and the
thickness of barriers between the proposed mine
and adjacent mine or auger holes;

4.5.d.1.A.3. Predicted final
water elevation in the proposed mine;

4.5.d.1.A4. Waterlevel and
its elevation in any adjacent mines;

4.5.d.1.A.5. Seam structural
contours at ten (10) feet intervals and surface
elevation contours at an interval not to exceed
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those available on the latest U.S.G.S. 7.5-minute
quadrangle, fault plane or weak plane;

45d.1.A.6. Proposed
location of all mine seals and sectional dams if
any;

45d.1.A.7.
mine portals and boreholes;

All proposed

4.5.d.1.A.8. Surface and seam
elevations of all mine openings;

4.5.d.1.A.9. The norih line;
amd

~ 4.5.4.1.A.10. General strike
and dip direction of the mineral bed and the
average dips; and

4.5.d.1.A.11. The map must
be certified by a Registered Professional Engineer
or Licensed Land Surveyor in accordance with
Section 4.7.d. of these rules, and notarized,;

45.d.1B. If there are mine
workings either below or above the mine workings
to be abandoned, information on whether they are
active, inactive or abandoned; the final limits of
mining (to be shown in different colors on the
mine map in Section 4.5.d.1.A.1. of these rules);
elevation of water pools in these mines; the
thickness and nature of parting between the
workings; whether water from the mine to be
abandoned will flow through the adjacent mines or
the mines above or below; and whether water from
adjacent mines or mines below or above will flow
through the mine to be abandoned and, if it will,
the quality of the water.

4.5.d.1.C. The type and number
of permanent seals proposed, their design details
and drawings, and the materials to be used for
construction.

4.5.d.1.D. Whether there will or
might reasonably be expected to be a discharge
from the mine after abandonment; the maximum
rate of discharge expected; whether the discharge,
ifany, will need treatment; if treatment 13 required,
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the type of treatment proposed and its details; and,
if treatment will not be required, the reasons for
assuming so.

4.5.d.1.E. Provisions that shall be
made for assuring acceptable water quality from
any discharges after abandonment of the mine.
Should the mine become filled with water, the
effect on groundwater quality and plans to
climinate or minimize the adverse effectsifany on
groundwater quality.

4.5.d.1.F. Any other information
which the director chief may deem necessary to
evaluate the water pollution potential of the
facility.

4.5.d.1.G. The information
required in West Virginia Code of State Rules,
Office of Mining and Reclamation, Title 38, Series
2, Section 3.13.

4,5.d2. Other facilities requiring
plans for abandonment. For all coal mines other
than deep mines, preparation plants, and
preparation plant associated areas, the reclamation
plan required under the WVSCMRA Artiele 3
permit shall be the plan for abandonment.

454d.3. Plan for Abandonment;
Reissuance. Unless waived in writing in whole or
in part by the director chief, in addition to the
information required by Sections 4.5 .a. and-45-b-
of these rules, an applicant for the reissuance of a
WV/NPDES permit shall provide information to
update or add to the information required in
Sections 4.5.d.1. and 4.5.d.2. of these rules.

4.5.d4. Application for Permit to
Abandon.

4.5.d.4.A. For Deep Mines. An
application for a permit to abandon shall contain
the information requested under Sections 4.5.d.1.
and 4.5.d.2.of these rules updated to show final
determinations which reflects current knowledge
on each item: Provided, That where the
information submitted under Sections4.5.d.1. and
4542, of these rules has not significantly
changed, further updating will not be required, and
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the following:

4.5.d.4.A.1. Astatement from
the applicant which predicts the likelihood of a
discharge from the abandoned mine;

45d4.A2. At least one
representative cross section map across the coal
seamn and overburden along a line parallel to the
dip of the mineral bed showing the name and
thickness of each strata above and the immedrate
strata ten (10) feet below the mineral bed being
mined, the position of the water table and the
direction of the flow of water, the final likely level
of water in the mineral bed on abandonment, and
the likely extent of fracturing in the overburden
due to mining. The line of cross section shall be
shown on the mine map submitted under Section
4.5.2.6 or 4.5.d.1. of these rules; and

4.5.d.4.A.3. A reportonthe
quality of water being discharged from the mine
during the past two (2) years or, if such data is
unavailable, then an analysis of current discharge
quality and a prediction of expected discharge
quality should a discharge occur.

deep mines, the application for a permit to
abandon shall be the application for a Phase Il
bond release under WVSCMRA.

45.e. Discharges into Noncomplying
Waters. The owner or operator of a facility
proposing to discharge into a water segment which
does not meet applicable water quality standards
for the pollutants to be discharged or is not
expected to meet those standards even after the
application of effluent limitations required by
CWA Sections 301(b)(2)(A)2, 301(b)(2)(E), or
306, and for which the State has performed a
pollutant load allocation for the pollutants to be
discharged, must demonstrate before the close of
the comment period that either:

45e.1. Thére are sufficientremaining
pollutant load allocations to allow for the

discharge;

4.5.¢.2. The existing dischargers into
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that segment are subject to compliance schedules
designed to bring the segment into compliance
with applicable water quality standards; or

4.5.e.3. That the applicant qualifies
for an alternate water quality based effluent
limitation by making an adequate demonstration
to the director chief pursuant to West Virginia
Code of State Rules, West Virginia Environmental
Quality Board, Series 1, Section 8.

4.5.f. Variance Requests. A facility may
request a variance from effluent limitations under
any of the following statutory or regulatory
provisions within the times specified. Requests
must explain how the requirements of EPA
variance regulations have been met. EPA
regulations governing the variances under Sections
45.f1. through 4.5.f4. of these rules are
promulgated at 40 C.F.R. Part 125.

45.f1. Fundamentally Different
Factors. A request for a variance based on the
presence of "fundamentally different factors" from
those on which the effluent limitations guideline
was based shall be made by the close of the public
comment period under Section 10.2 of these rules.
The request shall explain how the requirements of
40 C.F.R. Part 125, Subpart D have been met.

4.5.1.2. Nonconventional Pollutants.
A request for a variance from the BAT
requirements for CWA Section 301(b)(2XE)
pollutants (commonly called "nonconventional”
pollutants) pursuant to CWA Section 301(c)
because of the economic capability of the owner
or operator, or pursuant to CWA Section 301(g)
because of certain environmental considerations,
when those requirements were based on effluent
limitation guidelines, must be made by:

4.5.£2.A. Submitting an initial
request to the Regional Administrator, as well as
to the director chief, stating the name of
discharger, the permit number, the outlet
number(s), the applicable effluent guideline, and
whether the discharger is requesting a CWA
Section 301(c) medification or a CWA Section
301(g) modification or both. This request must
have been filed not later than two hundred and
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seventy (270) days after promulgation of an
applicable effluent limitation guideline for
guidelines promulgated after December 27, 1977,
or

4.5.f2.B. Submitting a completed
request no later than the close of the public
comment period under Section 10.2 of these rules
demonstrating that the applicable requirements of
40 C.F.R. Part 125 have been met, unless an
extension is granted under Section4.5.g 2. of these
rules.

4.5.£2.C. Requests for variance
from effluent limitations not based on effluent
limitation guidelines need only comply with
Section 4.5.1.2.B. of these rules and need not be
preceded by an initial request under Section
4.5.£2.A. of these rules.

4.5.f.3. Innovative Technology. An
extension under CWA Section 301(k) from the
statutory deadline of July 1, 1984 under CWA
Section 301(b)(2)(A) for best available technology
based on the use of innovative technology may be
requested no later than the close of the public
comment period under Section 10.2 of these rules
for the discharger's initial permit requiring
compliance with CWA Section301 (b)(2)(A). The
request shall demonstrate that the requirements of
40 CF.R. §124.13 and Part 125, Subpart C have
been met.

45f4. Water Quality Related
Effluent Limitations. A modification to any water
quality related effluent limitation under CWA
Section 302(b)(2) of requirements under CWA
Section 302(a) for achieving water quality related
effluent limitations may be requested no later than
the close of the public comment period under
Section 10.2 of these rules on the permit from
which the modification is sought.

4.5.g. Expedited Variance Procedures and
Time Extensions.

4.5.g.1. Notwithstanding the time
requirements in Section 4.5.f. of these rules, the
direetor chief may notify a permit applicant before
a draft permit is issued that the draft permit will
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likely contain limitations which are eligible for
variance. In the notice the director chief may
require the applicant as a condition of
consideration of any potential variance request to
submit information explaining how the
requirements applicable to the variance have been
met and may require its submission within a
specified reasonable time after receipt of the
notice. The notice may be sent before the permit
application has been submitted. The draft or final
permit may contain the alternative limitations
which may become effective upon final grant of
the variance.

4.5.p.2. Adischarger who cannot file
a complete request required under Section
4.5 £.2.B. of these rules may request an extension.
The extension may be granted or denied at the
discretion of the director chief. Extensions shall
be no more than six (6) months in duration.

4.6. Record Keeping by Applicant.
Applicants shall keep records of all data used to
complete permit applications and any
supplemental information submitted for a period
of at least three (3) years from the date the
application is signed.

4.7. Signatories to Permit Applications and
Reports.

4.7.a. Applications. All  permit
applications shall be signed as follows:

4.7.a.1. For a corporation: by a
responsible corporate officer. For the purpose of
Section 4.7 of these rules, a responsible corporate
officer means:

4.7.a.1.A. Apresident, secretary,
treasurer, or vice-president of the corporation in
charge of a principal business function, or any
other person who performs similar policy or
decision-making functions for the corporation; or

4.7.a.1.B. The manager of one or
more manufacturing, production, or operating
facilities employing more than two hundred and
fifty (250) persons or having gross annual sales or
expenditures exceeding twenty-five million dollars
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($25,000,000 in second quarter 1980 dollars), if
authority to sign documents has been assigned or
delegated to the manager in accordance with
corporate procedures.

4,7.a.2. For a partnership or sole
proprietorship: by a general partner or the
proprietor.

4.7.b. Reports. All reports required by
WV/NPDES permits, and other information
requested by the direetor chief for compliance with
Article 11, shall be signed by a person described
in Section 4.7.a. of these rules, or by a duly
authorized representative of that person. A person
is a duly authorized representative only if:

4.7.b.1. The authorization is made in
writing by a person described in Section 4.7.a. of
these rules;

4.7b.2. The authorization specifies
gcither an individual or a position having
responsibility for the overall operation of the
regulated facility or activity, such as the position
of plant manager, superintendent, an individual or
position having overall responsibility for
environmental matters for the company, or
position of equivalent responsibility. (A duly
authorized representative may thus be either a
named individual or any individual occupying a
named position); and

4.7.b.3. The written autherization is
submitted to the direetor chief.

4.7.c. Changes to Authorization. If an
authorization under Section 4.7.b. of these rules is
no longer accurate because a different individual
or position has tesponsibility for the overall
operation of the facility, a new authorization
satisfying the requirements of Section 4.7.b. of
these rules must be submitted to the direetor chief
prior to or together with any reports, information,
or applications to be signed by an authorized
representative,

4.7.d. Certification. Any person sigming
a document under Section4.7.2.6.1...4.5.d.1.A.11,,
4.7.a. or 4.7.b. of these rules shall make the
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following certification:

"I certify under penalty of law that this
document and all attachments were prepared under
the direction or supervision in accordance with a
system designed to assure that qualified personnel
properly gather and evaluate the information
submitted. Based on my inquiry of the person or
persons who manage the system, or those persons
directly responsible for gathering the information,
the information submitted is, to the best of my
knowledge and belief, true, accurate, and
complete. I am aware that there are significant
penalties for submitting false information
including the possibility of fine and imprisonment
for knowing violations."

one-humdred-dotars{5160): 4.8. Filing Fee. For
all WV/NPDES applications and permits, the
filing fees required under 47CSR26, shall apply.
as though fully set forth herein.

§47-30-5. Conditions Applicable To All
Permits.

The following conditions apply to all
WV/NPDES permits. All conditions shall be
incorporated into the WV/NPDES permits either
expressly or by reference. If incorporated by
reference, a specific citation to these rules must be
given in the permit.

5.1. Duty to Comply; Penalties.

5.1.a. The permittee must comply withall
conditions of a WV/NPDES permit. Permit
noncompliance constitutes a violation of CWA and
Article 11 and is grounds for enforcement action;
for WV/NPDES permit modification, suspension
or revocation; or for denial of a WV/NPDES
permit reissuance application.
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5.1.b. The permittee shall comply with all
effluent standards or prohibitions established
under CWA Section 307(a) for toxic pollutants
within the time provided in the regulations that
establish these standards or prohibitions, even if
the permit has not yet been modified to incorporate
the requirement. '

5.1.¢c. The Clean Water Actand Article 11
provide that any person who violates a permit
condition implementing CWA Sections 301, 302,
306, 307, 308, 318 or 405, or any provision of a
WV/NPDES permit, or any rule or regulation
promulgated under Article 11, is subject to a civil
penalty not to exceed ten twenty-five thousand
dollars ($19 25,000) per day of such violation.
Any person who willfully or negligently violates
permit conditions implementing CWA Sections
301, 302, 306, 307, or 308, or any provision of
Article 11, or a WV/NPDES permit, is subject to
a fine of not less than twe two thousand and-frve
hundred and five hundred dollars (5255 2,500) per
day of violation nor more than twenty-frve twenty-
five thousand dollars ($225,000) per day of
violation, or by imprisonment for not more than
one (1) year, or both.

5.1.d. Any person who falsifies, tampers
with, or knowingly renders inaccurate any
monitoring device or method required to be
maintained under a WV/NPDES permit shall, upon
conviction, be punished by a fine of not less than
one thousand dollars ($1,000) nor more than tent
ten thousand dollars ($+610,000) per violation, or
by imprisonment for not more than six (6) months
per violation, or both.

5.1.e. The Clean Water Actand Article 11
provide that any person who knowingly makes any
false statement, representation, or certification in
any record or other document submitted or
required to be maintained under this permit,
including wmonitoring reports or reports of
compliance or noncompliance shall, upon
conviction, be punished by a fine of not less than
one thousand ($1,000) nor more than ten ten
thousand dollars ($3610,000) per violation, or by
imprisonment for not more than six (6) months per
violation, or by both.
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5.1.f. Thedischarge or discharges covered
by a WV/NPDES permit are to be of such quality
so as not to cause violation of applicable water
quality standards adopted by the West Virginia
Environmental Quality Board. Further, any
activities covered under a WV/NPDES permit
shall not lead to pollution of the groundwater of
the State as a result of the disposzl or discharge of
such wastes covered herein.

5.1.g. Nothing in Section 5.1 of these
rules shall be construed to limit or prohibit any
other authority the dircetor secretary or chief may
have under Article H 3 or Article 3 11 of the West
Virginia Code, or torelieve the permittee fromany
responsibilities, liabilities or penalties for not
complying with West Virginia Code of State
Rules, West Virginia Environmental Quality
Board, Series 1 and 3.

5.2. Duty to Reapply. If the permittee wishes
to continue an activity regulated by the
WV/NPDES permitafter the expiration date of the
permit, the permittec must apply for a—new
reissuance of the permit at least one hundred and
twenty (120) days prior to expiration of the permit.

5.3. Duty to Halt or Reduce Activity Not a
Defense. Upon reduction, loss, or failure of the
treatment facility the permittee shall, to the extent
necessary to maintain compliance with the
WV/NPDES permit, control production or all
discharges or both until the facility 1s restored or
an alternative method of treatment is provided.
This requirement applies, for example, when the
primary source of power to the treatment facility
fails or is reduced or lost. It shall not be a defense
for a permittee in an enforcement action that it
would have been necessary to halt or reduce the
permitted activity in order to maintain compliance
with the conditions of the permit.

5.4, Duty to Mitigate. The permittee shall
take all reasonable steps to minimize, correct, or
prevent any discharge in violation of the
WV/NPDES permit which has a reasonable
likelihood of adversely affecting human health or
the environment.

5.5. Proper Qperation and Maintenance. The
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permittee shall at all times properly operate and
maintain all facilities and systems of treatment and
control (and related appurtenances) which are
installed or used by the permittee to achieve
compliance with the conditions of the WV/NPDES
permit.  Proper operation and maintenance
includes effective performance, adequate funding,
adequate operator staffing and training, and
adequate laboratory and process controls,
including appropriate quality assurance
procedures. This provisionrequires the operation
of backup auxiliary facilities or similar systems
only when necessary to achieve compliance with
the conditions of the permit.

5.6. Permit Actions. The WV/NPDES permit
may be modified, reissued, suspended, or revoked
for cause (see Section 8 of these rules). The filing
of a request by the permittee for a permit
modification, reissuance, termination or a
notification of planned changes or anticipated
noncompliance, does not stay any permit
condition.

5.7. Transfer. The WV/NPDES permit is not
transferable to any person except after notice to
the director chief and by following onc of the
procedures listed in Section 3.5.c. of these rules.

5.8. Property Rights. The WV/NFDES permit
doesnot convey any property rights ofany sort nor
any exclusive privilege.

5.9. Duty to Provide Information. The
permittee shall furnish to the cirector chief, within
a specified time, any information which the
director chief may request to determine whether
cause exists for modifying, reissuing, suspending,
or revoking the WV/NPDES permit, or to
determine compliance with the permit. The
permittee shall also furnish to the director chief,
upon request, copies of records required to be kept
by the permit.

5.10. Inspection and Entry. The permittee
shall allow the director chief, or an authorized
representative, upon the presentation of credentials
and other documents as may be required by law,
to:
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5.10.a.  Enter upon the permittee's
premises where a regulated facility or activity is
located or conducted, or where records must be
kept under the conditions of the WV/NPDES
permit;

5.10.b. Have access to and copy at
reasonable times, any records that must be kept
under the conditions of the permit;

5.10.c. Inspect at reasonable times any
facilities, equipment (including monitoring and
control equipment), practices, or operations
regulated or required under the permit; and

5.10.d. Sample or monitor at reasonable
times, for the purposes of assuring permit
compliance or as otherwise authorized by Article
11, any substances or parameters at any location.

5.11. Monitoring and Records.

5.11.a. Monitoring must be conducted
according to test procedures approved under 40
C.F.R. Part 136, unless other test procedures have
been specified in the WV/NPDES permit.

5.11.b. Samples and measurements taken
for the purpose of monitoring shall be
representative of the monitored activity.

5.11.c. The permittee shall retain records
of all monitoring information, including all
calibration and maintenance records and all
original chart recording for continuous monitoring
instrumentation, copies of all reports required by
the WV/NPDES permit, and records of all data
used to complete the application for the permit, for
a period of at least three (3) years from the date of
the sample, measurement, report or application.
This period may be extended by request of the
director chief at any time.

5.11.d. Records of monitoring information
shall include:

5.11.d.1. The date, exact place, and
time of sampling or measurements;

511.d.2. The individual(s) who
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performed the sampling or measurements;

5.11.d.3. The date(s) analyses were
performed;

5.11.d.4. The individual(s} who
performed the analyses; ifa commercial laboratory
is used, the name and address of the laboratory;

5.11.d.5. The analytical techniques or
methods used; and

5.11.d.6. Theresults of suchanalyses.

5.11.d.7. This information need not
be submitted to the dimeetor chief, unless
requested, but should be retained in accordance
with Section 5.11.c. of these rules.

5.11.e. Monitoring results shall be
reported on DMRs and at the intervals specified in
the permit. DMR's should be sent to the person
designated in the permit so that they are received
no later than twenty (20) days following the end of
the reporting period. .

5.11.f If the permittec monitors any
pollutant at any monitoring point specified in the
permit more frequently than required by the
permit, using approved test procedures under 40
C.F.R. Part 136 or as specified in the permit, the
results of this monitoring shall be included in the
calculation and reporting of the data submitted in
the DMR. Such increased frequency shall also be
indicated.

5.11.g. Calculations for all limitations
which require averaging of measurements shall
utilize an arithmetic mean unless otherwise
specified by the director chief in the permit.

5.12. Signatory Requirement. All
applications, reports, or information submitted to
the director chief shall be signed and certified as
required in Section 4.7 of these rules.

5.13. Reporting Requirements.

5.13.a. Planned Changes. The permittee
shall give notice to the director chief as soon as
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possible but not later than thirty (30) days prior to
any planned physical alterations or additions to the
permitted facility and of any planned changes n
the method of operating the facility which may
affect the nature of quantity of the discharge, or
qualify that facility for designation as anew source
under Section 2.30 of these rules.

5.13.b. Anticipated Noncompliance. The
permittee shall give advance notice to the director
chief of any planned changes in the permitted
facility or activity which may result in
noncompliance with permit requirements.

5.13.c. Compliance Schedules. Reports
of compliance or noncompliance with, or any
progress reports on, interimand final requirements
contained in any compliance schedule of the
permit shall be submitted no later than fourteen
(14) days following each schedule date.

5.13.d. Immediate Reporting.

5.13.d.1. The permittee shall report
any noncompliance with the WV/NPDES permit
or Article 11 which may endanger health or the
environment immediately but not later than
twenty-four (24) hours after becoming aware of
the circumstances by using the-Sffree-of-Water
642-3674—or the BDiviston Department of
Environmental Protection’s Emergency
Notification Number 1-800-654-3312. A written
submission shall be provided to the person
designated in the permit within five (5} days of the
time the permittee becomes aware of the
circumstances. The written submission shall
contain a description of the noncompliance and its
cause; the period of noncompliance, including
exact dates and times, and if the noncompliance
has not been corrected, the anticipated time the
noncompliance is expected to continue; and steps
taken or planned to reduce, eliminate, and prevent
reoccurrence of the noncompliance.

5.13.d.2. The following shall also be
reported immediately but not later than twenty-
four (24) hours after:

5.13.d.2.A. Any unanticipated
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bypass (see Section 5.14.a. of these rules} which
exceeds any effluent limitation in the permit;

5.13.d.2 B. Anyspill or accidental
discharge (upset), as defined in Section 5.15 of
these rules, shall be reported to the director chief
via
i 800642~ the
Pivisten Department of Environmental
Protection’s Emergency Notification Number 1-
800-654-3312. Suchnotification shall set forth the
time and place of such spill or discharge, type and
quantities of pollutants, any actions taken to stop
or mitigate the spill or accidental discharge, and
any other information as may be requested. A
written verification of such notification shall be
submitted upon request of the person designated
in the permit; and

5.13.d.2.C.  Violation of a
maximum daily discharge limitation for any of the
pollutants which the direetor chief has required in
the permit to be reported immediately.

5.13.d.3. The direetor chief may
waive the written report required under Section
5.13.d.2.0f these rules on a case-by-case basis if
the oral report has been received in accordance
with the above.

5.13.d.4. Notification Levels. The
permittee must notify the director chief in writing
as soon as they know or have reason to believe:

5.13.d.4.A. Thatany activity has
occurred or will occur which would result in the
discharge, on a routine or frequent bass, of any
toxic pollutant which is not limited in the permit,
if that discharge will exceed the highest of the
following "notification levels™

5.13.d.4.A.1. One hundred
(100) micrograms per liter (100 ug/l);

5.13.d4.A.2. Two hundred
(200) micrograms per liter (200 ug/l) for acrolein
and acrylonitrile; five hundred (500) micrograms
per liter (500 ug/1) for 2,4-dinitrophenol and for 2-
methyl-4, 6-dinitrophenol; and one milligram per
liter (1 mg/1) for antimony;
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5.13.d.4.A.3. Five (5) times
the maximum concentration value reported for that
pollutant in the permit application in accordance
with Section 4.5.b.61. of these rules; and

5.13.d4.A4. The level
established by the director chief in accordance
with Section 6.2.h. of these rules.

5.13.d.4B. That any activity has
occurred or will occur which would result in any
discharge, on a nonroutine or infrequent basis, of
a toxic pollutant which is not limited in the permit,
if that discharge will exceed the highest of the
following "notification levels":

5.13.d4.B.1. Five hundred
(500) micrograms per liter (500 ug/l);

5.13.d.4.B.2. One milligram
per liter (1 mg/1) for antimony;

5.13.d.4.B.3. Ten (10) times
the maximum concentration value reported for that
pollutant in the permit application in accordance
with Section 4.5.b.61. of these rules; or

5.13.d4B.4. The level
established by the director chief in accordance
with Section 6.2.h. of these rules.

5.13.d.4.C. That they have begun
or expect to begin to use or manufacture as an
intermediate or final product or byproduct any
toxic pollutant which was not reported in the
permit application under Section 4.5%8:a.17. of
these rules.

5.13.e. Other Noncompliance. The
permittee shall report all instances of
noncompliance not reported under Sections
511, 5.11.f, 5.11.g., 5.13.c., and 5.13.4. of
these rules at the time monitoring reports are
submitted.  The reports shall contain the
information listed in Section 5.13.d.1. of these
rules.

5.13.f Net Limitations. If net limitations

are established, then the permittee shall notify the

direetor chief if eligibility for such limitations has
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been altered or no longer exists.

5.13.g. Other Information. Where the
permittee becomes aware that it failed to submit
any relevant facts in a permit apphcation, or
submitted incorrect information in a permit
application or in any report to the dircctor chief,
it shall promptly submit such facts or information.

5.14. Bypass.
5.14.a. Definitions.

5.14.a.1. "Bypass" means the
intentional temporary diversion of waste streams
from any portion of a treatment facility.

5.14.a.2. "Severe Property Damage"
means substantial physical damage to property,
damage to the treatment facilities which causes -
them to become inoperable, or substantial and
permanent loss of natural resources which can
reasonably be expected to occur in the absence of
a bypass. Severe property damage does not mean
economic loss caused by delays in production.

5.14.b. Bypass Not Exceeding
Limitations. The permittee may allow any bypass
to oceur, for reasons other than sediment control,
which does not cause effluent limitations to be
exceeded, but only if it is for essential
maintenance to assure efficient operation. These
bypasses are not subject to the provisions of
Sections 5.14.c. and 5.14.d. of these rules.

5.14.c. Notice,

5.14.c.1. Anticipated Bypass. If the
permittee knows in advance of the need for a
bypass, he or she shall submit prior written notice,
if possible, at least ten (10) days before the date of
the bypass.

5.14.c.2. Unanticipated Bypass. Ifthe
permittee does not know inadvance ofthe need for
a bypass, notice shall be submitted as required in
Section 5.13.d. of these rules.

5.14.d. Prohibition of Bypass Exceeding
Limitations.
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5.14.d.1. Bypass exceeding
limitations is permitted only under the following
conditions, and the director chief may take
enforcement action against a permittee for bypass,
unless:

5.14.d.1.A. Bypass exceeding
limitations was unavoidable to prevent loss of life,
personal injury, or severe property damage;

514.d.1.B. There were no
feasible alternatives to the bypass, such as the use
of auxiliary treatment facilities, retention of
untreated wastes, or maintenance during normal
periods of equipment downtime. This condition
is not satisfied if adequate backup equipment
should have been installed in the exercise of
reasonable engineering judgment to prevent a
bypass which occurred during normal periods of
equipment downtime or preventive maintenance,
and

5.14.d.1.C. The permittee
submitted notices as required under Section 5.14.c.
of these rules.

5.14.e. Approval of Bypass Exceeding
Limitations. The director chief may approve an
anticipated bypass exceeding limitations, after
considering its adverse effects, if the director chief
determines that it will meet the three conditions
listed in Section 5.14.d.1.of these rules.

5.15. Upset.
5.15.a. Definition. "Upset” means an
exceptional incident in which there is

unintentional and temporary noncompliance with
technology-based permit effluent limitations
because of factors beyond the reasonable control
of the permittee. An upset does not include
noncompliance to the extent caused by operational
error, improperly designed treatment facilities,
inadequate treatment facilities, lack of preventive
maintenance, or careless or improper operation.

5.15.b. Effect of an Upset. An upset
constitutes an affirmative defense to an action
brought for noncompliance with such technology-
based permit effluent limitations if the
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requirements of Section 3.15.c. of these rules are
met. No determination made during administrative
review of claims that noncompliance was caused
by upset, and before an action for noncompliance,
is final administrative action subject to judicial
TEVIEW.

5.15.c. Conditions Necessary for a
Demonstration of Upset. A permittee who wishes
to establish the affirmative defense of upset shall
demonstrate through properly signed,
contemporaneous operating logs or other relevant
evidence that:

5.15.c.1. Anupset occurred and that
the permittee can identify the cause(s) of the upset;

5.15.0:2. The permitted facility was
at the time being properly operated;

5.15.c.3. The permittee submitted
notice of the upset as required in Section
5.13.d.2.B. of these rules; and

5.15.c.4. The permittee complied with
any remedial measures required under Section 5.4
of these rules.

5.15.d. Burden of Proof. In any
enforcement proceeding the permittee seeking to
establish the occurrence of an upset has the burden
of proof.

5.16. Reopener Clause. In accordance with
W. Va. Code §22-11-20, the dircetor chief may
reopen the WV/NPDES permit through
modification or by reissuance to incorporate an
applicable effluent standard or limitation under
CWA Sections 301(b)2)}C) and W. Va. Code
§22-11-11(b) (Water Quality Based Effluent
Limitations and Standards), CWA Section
301(b)(2)(D) (Toxics), CWA Section 304(b)(Z)
(Best Available Treatment) and CWA Section
307(a)(2) (Toxics), which 1s promulgated or
approved after the WV/NPDES permit isissuedif
that effluent standard or limitation is more
stringent than any effluent limitation in the permit
or controls a pollutant not limited in the permit.

5.17. Removed Substances. Where removed
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substances are not otherwise covered by the terms
and conditions of the WV/NPDES permit or other
existing permit issued by the Brviston Department,
any solids, sludges, filter backwash, or other
pollutants removed in the course of treatment or
control of wastewaters and which are intended for
disposal within the State shall be disposed of only
in a manner and at a site subject to the approval by
the Divistont Department. If such substances are
intended for disposal outside the State or for reuse
(that is, as a material used for making another
product, which in turn has another use), the
permittee shall notify the Btviston Department in
writing of the proposed disposal or use of such
substances, the identity of the prospective disposer
or users, the intended place of disposal or use, as
appropriate, and shall take reasonable measures to
ensure that the use does not cause pollution of the
waters of the State.

5.18. New Sources.

5.18.a. The owner or operator of a new
source or a recommencing discharger shall install
and have in operating condition, and shall "start
up" all pollution control equipment required to
meet the conditions of the WV/NPDES permit
before beginning to discharge.

5.18b. After the effective date of new
source performance standards, it shall be unlawful
for any owner or operator of any new source to
operate the source in violation of those standards
applicable to the source.

5.18.c. Any new source classified as such
under previous EPA regulations may,
notwithstanding Section 8 of these rules, apply to
have the WYV/NPDES permit meodified to
incorporate the revised new source performance
standards.

5.18.d. When a WV/NPDES permit is
issued to 2 new source, the protection period of
Section 12.2.a. of these rules shall apply. After
expiration of such protection period, the permittee
must immediately comply with any more stringent
technology-based limitations promulgated under
CWA Section 301. If, however, the more stringent
technology-based limitations are promulgated less
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than three (3) years before the expiration of the
WV/NPDES permit, then the permittee has three
(3) years from the date of their promulgation to
comply with such stricter limits.

5.19. Definitions. Whenused in WV/NPDES
permits, the definitions of Section 2 of these rules
shall apply and the following terms shall mean:

5.19.a. "Daily Average Fecal Coliform
Bacteria" means the geometric average of all
samples collected during the month.

5.19.b. "Measured Flow" means any
method of liquid volume measurement, the
accuracy of which has been previously
demonstrated in engineering practice, or for which
a relationship to absolute volume has been
obtained.

5.19.c. "Composite Sample” means a
combination of individual samples obtained at
regular intervals over a time period. Either the
volume of each individual sample is proportional
to discharge flow rates or the sampling interval
(for constant volume samples) is proportional to
the flow rates over the time period used to produce
the composite. The maximum time period
between individual samples shall be two (2) hours.

5.19.d. "Grab Sample" means an
individual sample collected in less than fifieen
(15) minutes.

§47-30-6. Establishing WV/NPDES Permit
Conditions.

6.1. General. In addition to conditions
required in all WV/NPDES permits, the dhrector
chief shall establish conditions in WV/NPDES
permits, as required on a case-by-case basis, to
provide for and assure compliance with all
applicable requirements of CWA, Article 11, and
Section 6 of these rules.

6.1.a. Anapplicablerequirementisa State
or federal or interstate compact, statutory, or
regulatory requirement which takes effect prior to
final administrative disposition of a permit, or is
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any requirement which takes effect prior to final
administrative  disposition and is also any
requirement which takes effect prior to the
modification or reissuance of a permit. Section
10.2.b. of these rules provides a means for
reopening a WV/NPDES permit proceeding at the
discretion of the director chief where new
requirements become effective during the
permitting process. An applicable requirement is
also any requirement which takes effect prior toa
modification or reissuance of a permit.

6.2. Effluent Limitations. Each WV/NPDES
permit shall include conditions meeting the
following requirements when applicable:

6.2.a. Technology based effluent
limitations and standards for existing sources
based on effluent limitation guidelines and
standards under CWA Section 301 or new source
performance standards promulgated under CWA
Section 306, or case-by-case effluent limitations
determined under CWA Section 402(a)(1) (Best
Professional Judgment or BPI), or a combination
of the two (2) in accordance with 40 C.F.R. Part
125. For new sources or new discharges, these
technology-based limitations and standards are
subject to the provisions of Section 12 of these
rules (Protection Period).

6.2.b. Other Effluent Limitations and
Standards Under CWA Sections 301, 302, 303,
307, and 318. If any applicable toxic effluent
standard or prohibition (including any schedule of
compliance specified in such effluent standard or
prohibition) is promulgated under CWA Section
307(a) for a toxic pollutant and that standard or
prohibition is more stringent than any limitation on
the pollutant in the permit, the director chief shall
institute proceedings under these rules to modify
or reissue the permit to conform to the toxic
effiuent standard or prohibition.

6.2.c. Water Quality Standards. Any
more stringent requirements necessary (o achieve
water quality standards established pursuant to
CWA or Article 11 or rules promulgated
thereunder, including requirements of other
affected states; or to attain or maintain a specified
water quality related effluent limit established
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under CWA Section 302,

6.2.d. Modified Effluent Limitations for
Coal Remining Operations. The Birector Chief
may issue a NPDES Permit which modifies the
effluent limitations for iron, manganese, or pH of
any pre-existing discharge from the remined area
of any coal remining operation or of any pre-
existing discharge affected by the coal remining
operation. Suchmodified requirements shall apply
the best available technology economically
achievable on a case-by-case basis, using best
professional judgment. Total Hot Acidity will be
used in lieu of pH in the establishment of the
effluent limitation (loading).

6.2e. Reopener Clause. Any
WV/NPDES permit issued shall include effluent
limitations to meet the requirements of CWA
Sections 301(b)(2)(A), 301(b)}(2)(C),
301(b)2)HD), 301(M)(2)E), and 301(b)2)E),
whether or not applicable effluent limitations
guidelines have been promulgated or approved.
These permits shall also include a reopener
condition (see Section 5.16 of these rules) stating
that, if an applicable standard or limitation 18
promulgated under CWA Sections 301(b)(2)(C),
301(b)(2)(D), 304(b)(2), and 307(a)(2) and that
effluent standard or limitation is more stringent
than any effluent limitation in the permit or
controls a poliutant not limited in the permit, the
permit may be modified or revoked and reissued
to conform to that effluent standard or limitation.

6.2.f. Water Quality Management Plans.
Any requirements necessary to ensure consistency
with the requirements of a water quality
management plan approved by EPA under CWA
Section 208(b).

6.2.g. Alternate Limits that incorporate
alternate effluent limitations or standards where
warranted by "fundamentally different factors"
under 40 C.F.R. Part 125, Subpart D (see Section
4.5 1. of these rules).

625,  Toxic pollutants limitations
established under Sections 6.2.a., 6.2.b., or 6.2.c.
of these rules, to control pollutants meeting the
criteria listed in Section 6.2.h.1. of these rules.
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Limitations will be established in accordance with
Section 6.2.h.2. of these rules. An explanation of
the development of these limitations shall be
included in the fact sheet.

6.2.h.1. Limitations must control all
toxic pollutants which:

6.2h.1.A. The director chief
determines, based on information reported in a
permit application under Sections 4.5.b.61. and
4.55-8-a.17. of these rules or in a notification
under Section 5.13.d.4. of these rules or on other
information, are or may be discharged at a level
greater than the level which canbe achieved by the
technology-based treatment requirements
appropriate to the permittee; or

6.2 h.1.B. The discharger does or
may use or manufacture as an intermediate, final
product, or by-product.

6.2.h.2. The requirement that the
limitations control the pollutants meeting the
criteria of Section 6.2.h.1. of these rules will be
satisfied by:

6.2.h.2.A. Limitations on those
pollutants; or

6.2.h.2.B. Limitations on other
pollutants which, in the judgment of the director
chief, will provide the necessary treatment of the
pollutants.

6.2.i. Notification Level. A "notification
level” which exceeds the notification level of
Section 5.13.d.4. of these rules, upon a petition
from the permittee or on the director's chief’s
initiative. This new notification level may not
exceed the level which can be achieved by the
technology-based treatment requirements
appropriate to the permittee.

6.2.j. Immediate Reporting. Pollutants for
which the permittee must report violations of
maximum daily discharge limitations under
Section 5.13.d.2.C. of these rules shall be listed in
the permit. This list shall include any toxic
pollutant or hazardous substance, or a pollutant
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specifically identified as the method to control a
toxic pollutant or hazardous substance.

6.2k. Monitoring Requirements. In
addition to the requirements of Section 5.11 of
these rules, all WV/NPDES permits shall specify:

6.2.k.1. Requirements concerning the
proper use, maintenance, and installation, when
appropriate, of monitoring equipment or methods
(including biological monitoring methods);

6.2.k.2. Required monitoring
including type, intervals, and frequency sufficient
to yield data which are representative of the
monitored activity including, when appropriate,
continuous monitoring;

6.2.k.3. Applicable reporting
requirements based upon the impact of the
regulated activity and as specified in Section
6.2 k4. of these rules. Reporting shall be no less
frequent than specified in the Section 6.2.k.5. of
these rules; and

6.2 k4. To assure compliance with
permit limitations, requirements to monitor:

6.2 k.4.A. The volume ofeffluent
discharged from each outlet; and

6.2 k.4 .B. Other measurements as
appropriate, including pollutants in internal waste
streams under Section 7.8 of these rules; pollutants
in intake water for net limitations under Section
7.7 of these rules; frequency rate of discharge for
noncontinuous dischargers under Section 7.4 of
these rules; and pollutants subject to notification
requirements under Section 5.13.d.4. of these
rules.

6.2k5. Requirements to report
monitoring results with a frequency dependent on
the nature and effect of the discharge, but in no
case less than once a year,

6.2.1. Best Management Practices to
control or abate the discharge of pollutants when:

6.21.1. Authorized under CWA
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Section 304(e) for the control of toxic pollutants
and hazardous substances fromancillary activities;

6.2.1.2. Numeric effluent limitations
are infeasible; or

6.2.1.3. The practices are reasonably
necessary to achieve effluent limitations and
standards or to carry out the purposes and intent of
CWA.

6.2.m. Reissued Permits.

6.2.m.1. Except as provided in
Section 6.2.m.2. of these rules, when a permit is
reissued, interim limitations, standards, or
conditions shall be set which are at least as
stringent as the final limitations, standards, or
conditions in the previous permit unless the
circumstances on which the previous permit was
based have materially and substantially changed
since the time the permit was issued and would
constitute cause for permit modification or
revocation and reissuance.

6.2.m.2. When effluent limitations
were imposed under CWA Section 402 (a)(1) ina
previously issued permit, and these limitations are
more stringent than the subsequently promul gated
effluent guidelines, the provisions of Section
6.2.m.1. of these rules shall apply unless:

6.2.m.2.A. The discharger has
installed the treatment facilities required to meet
the effluent limitations in the previous permit and
has properly operated and maintained the fac ilities
but has nevertheless been unable to achicve the
previous effluent limitations. In this case the
limitations in the reissued permit may reflect the
level of pollutant control actually achieved (but
shall not be less stringent than required by the
subsequently promulgated effluent limitation
guidelines);

6.2.m.2.B. The subsequently
promulgated effluent guidelines are based on best
conventional pollutant control technology (CWA
Section 301(b)}(2)E));

6.2.1m1.2.C. The circumstances on
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which the previous permit was based have
materially and substantially changed since the time
the permit was issued and would constitute cause
for permit modification or revocation and
reissuance; or

6.2.m.2.D. There is increased
production at the facility which results in
significant reduction in treatment efficiency, in
which case the permit limitations will be adjusted
to reflect any decreased production and raw waste
loads, but in no event shall permit limitations be
less stringent than those required by subsequently
promulgated standards and limitations.

6.2.n. Navigation. Any conditions that
the Secretary considers necessary to ensure that
navigation and anchorage will not be substantially
impaired.

6.2.0. Schedules of Compliance. The
permit may, when appropriate, specify a schedule
of compliance leading to compliance with CWA,
Article 11, and rules promulgated thereunder.

6.2.0.1. Any schedules of compliance
for existing sources shall require compliance as
soon as possible, but in no case later than the
applicable statutory deadline: July 1, 1984 for
technology-based limits under CWA Section
301(b)(1)(B); July 1, 1977 for water quality based
effluent limits under CWA Section 301 (b)(1)(C);
or July 1, 1987 or three (3) years after
promulgation for control of a toxic pollutant under
CWA Section 307(a)).

6.2.0.2. The first WV/NPDES permit
issued to a new source Or a recommencing
discharger may contain a schedule of compliance
under the provisions of Section 6.2.0. of these
rules. Any first time WV/NPDES permit issued to
a new source or recommencing discharge shall
contain a schedule of compliance only when
necessary to allow a reasonable opportunity to
attain compliance with requirements issued or
revised after commencement of construction but
less than three (3) years before commencement of
the relevant discharge. For recommencing
dischargers, a schedule of compliance shall be
available only when necessary to allow a
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reasonable opportunity to attain compliance with
requirements issued or revised less than three (3)
years before recommencement of discharge.

6.2.0.3. Interim Dates. Any permit
may contain a schedule of compliance for
completion of interim requirements and require
submission of reports detailing progress toward
completion of such interim requirements. If a
permit establishes a schedule of compliance which
exceeds one (1) year from the date of permit
issuance, the schedule shall set forth interim
requirements (for example, actions, operations, or
milestone events) and the dates for their
achievement, but the time between interim dates
shall not exceed one (1) year.

6.2.0.4. If the time necessary for
completion of any interim requirement 15 more
than one (1) year and is not readily divisible into
stages for completion, the permit shall specify
interim dates for the submission of reports of
progress toward completion of the interim
requirements and indicate a projected completion
date.

6.2.0.5. Reporting. The permit shall
be written to require that no later than fourteen
(14) days following each interim date and the final
compliance date, the permittee shall notify the
director chief in writing of its compliance or
noncompliance with the interim or final
requirements or submit progress reports if the
provisions of Section 6.2.e. of these rules are
applicable.

§47-30-7. Calculating WV/NPDES Conditions.

7.1. Outlets and Discharge Points. All permit
effluent limitations, standards, and prohibitions
shall be established for each outlet or discharge
point of the permitted facility, except as otherwise
provided under Section 6.3 k.2. and Section 7.80f
these rules. Where a person has a number of
outlets emerging into the waters of this State in
close proximity to one another, such outlets may
be treated as a unit for the purposes of Section 7
of these rules.

7.2. Metals. All permit effluent limitations,
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standards, or prohibitions for a metal shall be
expressed interms of the "total recoverable metal”
as defined in 40 C.F.R. Part 136 unless:

7.2.a. An applicable effluent standard or
limitation has been promulgated under CWA and
specifies the limitation for the metal in the
dissolved or valent form;

7.2 b. Inestablishing permit limitations on
a case-by-case basis, it is necessary to express the
limitation on the metal in the dissolved or valent
form in order to carry out the provisions of CWA,;
or

7 2.c. Allapproved analytical methods for
the metal inherently measures its dissolved form.

7.3. Continuous Discharges. For all
continuous discharges, all permit effluent
limitations, standards, and prohibitions, including
those necessary to achieve water quality standards,
shall be stated as maximum daily and average
monthly discharge limitations.

7.4. Noncontinuous Discharges. Discharges
which are not continuous shall be particularly
described and limited, considering the following
factors, as appropriate:

7.4.a. Frequency;
7.4 b. Total mass;

7.4.c. Maximum rate of discharge of
pollutants during the discharge; and

7.4.d. Prohibition or limitation of
specified pollutants by mass, concentration, or
other appropriate measure.

7.5. Mass Limitations. Any pollutants limited
in terms of mass additionally may be limited in
terms of other units of measurement and the permit
shall require the permittee to comply with both
limitations.

7.6. Pollutants in Intake Water. Except as
provided in Section 7.7 of these rules, effluent
limitations imposed in permits shall not be
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adjusted for pollutants in the intake water.
7.7. Net Limitations.

7.7.a. Upon request of the discharger,
technology-based effluent limitations or standards
shall be adjusted to reflect credit for pollutants in
the discharger's intake water if:

7.7.a.1. The applicable effluent
limitations and standards contained in 40 C.F.R.
Subchapter N specifically provide that they shall
be applied on a net basis; or

7.7.a.2. The discharger demonstrates
that the control system it proposes or uses to meet
applicable technology-based limitations and
standards would, if properly installed and
operated, meet the limitations and standards in the
absence of pollutants in the intake waters.

7.7.b. Credit for generic pollutants such
as biochemical oxygen demand or total suspended
solids should not be granted unless the permitiee
demonstrates that the constituents of the generic
measure in the effluent are substantially sinmlar to
the constituents of the generic measure in the
intake water or unless appropriate additional limits
are placed on process water pollutants either at the
outfall or elsewhere.

7.7.c. Credit shall be granted only to the
extent necessary to meet the applicable limitation
or standard, up to a maximum value equal to the
influent value. Additional monitoring may be
necessary to determine eligibility for credits and
compliance with permit limits.

7.7.d. Credit shall be granted only if the
discharger demonstrates that the intake water is
drawn from the same body of water into which the
discharge is made. The director chief may waive
this requirement if he finds that no environmental
degradation will result.

7.7.e. The provisions of Section 7.7 of
these rules do not apply to the discharge of raw
water clarifier sludge generated fromthe treatment
of intake water.
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7.8. Internal Waste Streams.

7.8.a. When permit effluent limitations or
standards imposed at the point of discharge are
impractical or infeasible, effluent limitations or
standards for discharges of pollutants may be
imposed on internal waste streams before mixing
with other waste streams or cooling water streams.
In those instances the monitoring requirements
under Section 5.11 of these rules shall also be
applied to the internal waste streams.

7.8.b. Limits on internal waste streams
will be imposed only when the fact sheet under
Section 11 of these rules sets forth the exceptional
circumstances which make such limitations
necessary, such as when the final discharge point
isinaccessible (for example, a point that is beneath
ten (10) meters of water), the wastes at the point
of discharge are so diluted as to make monitoring
impractical, or the interferences among pollutants
at the point of discharge would make detection or
analysis impracticable.

7.9. Disposal of Pollutants into Wells,
Underground Mines, or by Land Application.

7.9.a. Calculations of Effluent Limitations
(General). When part of a discharger's process
wastewater is not being discharged into surface
waters of the State because it is disposed into a
well, underground mine or by land application
thereby reducing the flow or level of pollutants
being discharged into surface waters of the State,
the director chief may establish limits on the
concentration and quantity of such discharge and
applicable effluent standards and the limitations
for the surface discharge in a WV/NPDES permit
shall be adjusted to reflect the reduced raw waste
resulting from such disposal.

7.9.b. Calculations of Effluent Limitations
(Specified). The provisions of Section 7.9.a. of
these rules shall not apply to the extent that
promulgated effluent limitations guidelines specify
a different specific technique for adjusting effluent
limitations to account for well injection
underground, mine disposal, or land application.

7.9.c. The provisions of Section 7.9.a. of
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these rules do not alter a discharger's obligation to
meet any more stringent requirements established
under Section 5 or 6 of these rules.

§47-30-8. Modification, Reissuance,
Suspension, And Revocation Of Permits.

8.1. General,

8.1.a. WV/NPDES permits may be
modified, reissued, suspended, or revoked either
at the request of any interested person (including
the permittee) or upon the director’s chief’s
initiative. However, permits may be modified,
reissued, suspended, released or revoked only for
the reasons specified in Section 8 of these rules.
All requests shall be submitted to the director chief
in writing and shall contain facts or reasons
supporting the request. The direetor chief may
require additional information—and-imrthecaseof
a—major—modification; which may require

submission of an updated permit application.

8.1.b. If the director chief decides the
request is not justified, he or she shali send the
requester a brief written response giving a reason
for the decision. Denials of requests for
modification, suspension, or revocation are not
subject to public notice, comment, or hearings.

8.2. Modifications.

82a.  General. All requests for
modification shall be submitted in writing to the
director chief citing facts or reasons supporting the
request for modification and indicating under
which section of these rules the request is made.
The dircctor chief may request additional
information and may require the submission of an
updated permit application. When a permit
modification is requested, only the conditions
subject to modification are reopened. All other
conditions of the permit shall remain in effect for
the duration of the permit.

82b. If the director chief tentatively
decides to modify a permit and the modification is
made under Section 8.2.c.2. of these rules, he or
she shall prepare a draft permit under Section 10.1
of these rules, follow the public notice procedures
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in Section 10.2 of these rules, and shall follow the
procedural requirements in Section 12 of Article
11. The draft permit shall fulfill the requirement
of notice under Section 12 of Article 11. Whena
draft permit is prepared for the modification, only
those conditions to be modified shall be reopened
when a new draft permit is prepared.

8.2.¢. Causes for Modification.

8.2.c.1. Minor Modifications. Upon
the consent of the permittee, the director chief may
modify a permit to make the corrections or
allowances for changes 1in the permitted activity
listed in Sections 8.2.c.1.A. through 8.2.c.1.J. of
these rules without preparing a draft permit under
Section 10.1 of these rules, or following the
procedures of Section 10 or 11 of these rules or the
procedures in Section 12 of Article 11. Minor
modifications may:

8.2.c.1.A. Correct typographical
erTorS;

8.2.c.1.B. Require more or less
frequent monitoring or reporting by the permittee;

8.2.c.1.C. Change an interim
compliance date in a schedule of comphance:
Provided, that the new date is not more than one
hundred and twenty (120) days after the date
specified in the existing permit and does not
interfere with attainment of the final compliance
date requirement;

8.2.c.1.D. Allow for a change in
ownership or operational control of a facility
where the direetor chief determines that no other
change in the permit is necessary: Provided, That
any forms prescribed by the director chief,
including a written agreement containing a specific
date for transfer of permitresponsibility, coverage,
and liability between the current and new
permittees, have been submitted to the director
chief}

8.2.c.1.E. Change the
construction schedule for a discharger which is a
new source. No such change shall affect a
discharger's obligation to have all pollution control
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equipment installed and in operation prior to
discharge;

8.2.c.1.F. Delete a point source
outfall when the discharge from that outfall 1s
terminated and does not result in discharge of
pollutants from other outfalls except in accordance
with permit limits;

8.2.c.1.G. Allowdisposal system
equipment substitution when the substituted
equipment would not alter the degree of treatment
required by the permit;

8.2.c.1.H. Allow rerouting of
discharging lines when the rerouted line would not
discharge to a different receiving stream and
would not require new or different permit
conditions;

8.2.c.1.1.  Allow relocation of
elements of treatment facilities or disposal
systems, due to topography or equipment failures;
or

8.2.c.1.]. When the WV/NPDES
or NPDES permit becomes final and effective after
March 9, 1982, conform to Sections 5.5, 5.13.a,,
5.13.d2., 5.13.d4. 5.14, and 5.15.c.1. of these
rules.

8.2.c.2. Major Modifications. The
following are causes for major modification, but
not reissuance of a permit unless the permittee
requests or agrees, and require the preparation of
a draftpermit under Section 10.1 of these rules and
the public notice procedures of Section 10.2 of
these rules. If the permittee requests or agrees,
then the following causes can be reason for a
permit reissuance which will open the entire
permit for comment and change:

8.2.c.2.A. Alterations. There are
material and substantial alterations or additions to
the permitted facility or activity which occurred
after permit issuance which justify the application
of permit conditions that are different or absent in
the existing permit.

Note: Certain reconstruction activities may
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cause the new source provisions of 40 C.FR.
§122.29 and Part 434 to be applicable. Sec also
Sections 2.361 and 12 of these rules.

8.2.c.2.B. Information. The
director chief has received new information.
Permits may be modified during their terms for
this cause only if the information was not available
at the time of permit issuance (other than revised
regulations, guidance, or test methods) and would
have justified the application of different permit
conditions at the time of issuance. This cause
shall include any information indicating that
cumulative effects on the environment are
unacceptable.

8.2.c.2.C. New Regulations or
Judicial Decision. The standards or regulations on
which the permit was based have been changed by
promulgation of amended standards or regulations
or by judicial decision after the permit was issued.
Permits may be modified during their terms for
this cause only as follows:

8.2.c.2.C.1. For promulgation
of amended standards or regulations, when:

8.2.c.2.C.1.(a) Thepermit
condition to be modified was based on a
promulgated effluent limitation guideline or water
quality standards;

8.2.¢.2.C.1.(b) The EPA
or State has revised, withdrawn, or modified that
portion of the effluent limitation guideline or water
quality standard on which the permit condition
was based; and

8.2.c.2.C.1.(c) If a
modification request is made by the permittee,
such request is within ninety (90) days of Federal
Register or State Register notice of the action on
which the request is based, unless the effluent
limitations guidelines allow for a different time
period.

8.2.c2.C2. For judicial
decisions, when a court of competent jurisdiction
has remanded and stayed State or federal
promulgated regulations, if the remand and stay
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concern that portion of the regulations on which
the permit condition was based and if the permittee
is requesting the change, the request is filed by the
permittee within ninety (90) days of judicial
remand.

8.2.¢.2.D. Compliance Schedules.
The Birector Chief determines good cause exists
for modification of a compliance schedule such as
an act of God, strike, flood, materials shortage, or
other events over which the permittee has little or
no control and for which there is no reasonably
available remedy. However, in no case shall a
compliance schedule be modified to extend
beyond an applicable CWA statutory deadline:
July 1, 1984 for technology-based effluent limits
under CWA Section 301(b)(1)(B) or July 1, 1977
for water quality based effluent limits under CWA
Section 301(b)(1)(C).

8.2.c.2.E. Variances. When the
permittee has filed a timely request fora variance
under CWA Sections 301(c), 301(g), 301(h),
301(i), 301(k), 302(b)(2), or 316(a), or for
"fundamentally different factors" under Section
4.5.£.1. of these rules.

8.2.c.2.F. Toxics. Whenrequired
to incorporate an applicable CWA Section 307(a)
toxic effluent standard or prohibition.

8.2.c.2.G. Reopener. When
required by the "reopener” conditions ina permit,
which are established in the permit under Section
6.2.d. of these rules. '

8.2.¢.2.H. Net Limitations. Upon
request of a permittee who qualifies for effluent
limitations on a net basis, or when a discharger is
no longer eligible for net limitations, as provided
in Section 7.7 of these rules.

8.2.c.2.]1. Nonlimited Pollutants.
When the level of discharge of any pollutant which
isnot limited in the permit exceeds the level which
can be achieved by the technology-based treatment
requirements appropriate to the permittee.

8.2.¢.2.]. Use or Manufacture of
Toxics. When the permittec begins or expects to
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begin to use or manufacture as an intermediate,
final product, or by-product any toxic pollutant
which was not reported in the permit application.

8.2.c.2 K. Notification Levels.
To establish a "notification level" as provided in
Section 5.13.d.4. of these rules.

82.c2L. Failure to Notify
Affected State. Upon failure of the directer chief
to notify another state as required by Section
10.2.d. of these rules whose waters may be
affected by a discharge from this state and
different permit conditions are required to comply
with the other states water quality standards.

8.2.c.2.M. Correction of
Mistakes. To correct technical mistakes, such as
errors in calculation or mistaken interpretations of
law made in determining permit conditions.

8.2.c.2.N. Unable to Meet BPJ
Limits. When the discharger has installed the
treatment technology considered by the permit
writerin setting effluent limitations imposed under
CWA Section402(a}(1) and has properly operated
and maintained the facilities but nevertheless has
been unable to achieve those eftluent limitations.
In this case, the limitations in the modified permit
may reflect the level of pollutant control actually
achieved but shall not be less stringent than
required by a subsequently promulgated effluent
guideline,

8.2.¢.2.0. BPJ Limits too Costly.
When the permittee’s effluent limitations were
imposed under CWA Section 402(a)(1) and the
permittee dernonstrates operation and maintenance
costs that are totally disproportionate from the
operation and maintenance costs considered inthe
development of a subsequently promulgated
effluent limitations guideline, but in no case may
the limitation be less stringent than the subsequent
guideline.

£.3. Reissuance.
8.3.a. General.

8.3.a.1. The director chief may reissue
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WYV/NPDES permits prior to their expiration date
for any cause specified in Section 8.3 of these
rules. When a permit is to be reissued, the entire
permit is reopened, and the director chief shall
require submission of a mew permit reissuance
application.

8.3a.2. During any reissuance
proceeding the permittee shall comply with all
conditions of the existing permit until a new final
permit is issued. Reissuance requires a draft
permit under Section 10.1 of these rules and the
public notice procedures of Section 10.2 of these
rules. Processing of a reissuance application does
not exempt the permittee from compliance with
any permit term or condition.

8.3.b. Reissuance Based on Permittee
Request or Agreement. The following are causes
for reissuance of a permit when the permittee
requests or agrees:

8.3b.1. All causes for modification
listed under Section 8.2.c.2. of these rules.

8.3.b.2. The WV/NPDES permit will
expire within eighteen (18) months and the
permittee has submitted an application for
reissuance which is approvable.

8.3.c. Reissuance Without Permittee
Request or Agreement. The following are causes
for reissuance of a permit:

8.3.c.1. Cause exists for suspension,
release or revocation of the WV/NPDES permit
under Section 8.4 of these rules and the director
chief determines reissuance is appropriate;

8.3.c.2. The facility has an Article 11
permit which was issued prior to July 1, 1974
which does not have an expiration date;

8.3.c.3. Fhedirectortasreeetved
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Section 5.16 of these rules.

8.4. Suspension and Revocation of Permits.
Permits may be suspended, released or revoked in
whole or in part, f t
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The following may be causes for revocation or

suspension of a permit during its term, or for
denying a permit reissuance application:

8.4.a. Noncompliance by the permittee
with any condition of the WV/NPDES permit or
Article 11;

8.4b. The permittee’s failure in the
application or during the permit issuance process
to disclose fully all relevant facts, or the
permittee’s misrepresentation of any relevant facts
at any time;

8.4.c. A determination that the permitted
activity endangers human health or the
environment and can only be regulated to
acceptable levels by permit modification or
revocation;

8.4.d. A change in any condition that
requires either a temporary or a permanent
reduction or elimination of any discharge
controlled by the permit (for example, plant
closure or termination of discharge by connection
to a POTW); or

8.4.e. Revocation of a permitissued under
WVSMRCA.

§47-30-9. Permits For Major Facilities.
9.1. Designation of Major Facilities.

0.1.a. Because of their size of discharge,
location in an environmentally sensitive area, or
for other reasons, certain facilities have been
classified as major facilities by the Regional
Administrator.  All such major facilities are
facilities for which EPA has not waived the right
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to review, object to, or comment upon putsuant to
the Memorandum of Agreement. In addition, the
director chief may make additional designations of
major facility status of facilities not already
classified as such.

9.1.b. Facilities designated as major will
be informed at the time of permit issuance.

9.1.c. Such facilities will be subject to
special requirements as set forth in Section 9.2 of
these rules.

9.2.
Facilities.

Special Requirements for Major

92.a. All facilities designated as major
facilities by the Regional Administrator in
conjunction with the director chief:

92.a.1. Will have a fact sheet
prepared on them pursuant to Section 11 of these
rules whenever a draft permit is issued for them;

9.2.a.2. Must submit all discharge
monitoring reports and reports of noncompliance
required by their WV/NPDES or NPDES permit
or under Section 5.11 of these rules to both the
direetor chief and the Regional Administrator;

9.2.a.3. Will be annuaily subject to
either a Compliance Sampling Inspection (CSI),
Compliance Evaluation Inspection (CEL) or
Performance Audit Inspection (PAI); and

92a4. Will have copies of
compliance inspection reports and correspondence
regarding noncompliance forwarded to EPA.

9.2b. All facilities classified as major,
solely by the directer chief, will be subject to an

annual inspection under Section 9.2.a.3. of these
rules.

§47-30-10. Procedure For Permit Issuance.
10.1. General.

10.1.a. Once an application is complete,
the director chief shall tentatively decide whether
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to prepare a draft permit or to deny the application.

10.1.b. If the director chief decides to
prepare a draft permit, it shall contain the
following information:

10.1.b.1. All applicable conditions
under Sections 5 and 6 of these rules;

10.1.b.2. All  monitoring
requirements; and
10.1b.3.  Effluent limitations,

standards, prohibitions and conditions and all
variances under Section 14 of these rules that are
to be included.

10.1.c.  All draft permits shall be
accompanied by a fact sheet if required under
Section 11 of these rules and shall be publicly
noticed and available for public comment in
accordance with Section 10.2 of these rules.

10.2. Public Notice, Comment, and Hearings.
10.2.a. Public Notice.

10.2.a.1. Scope.

given that a draft permit has been prepared.

10.2.a.1.B. Public notices may
describe more than one permit or permit action.

10.2.2.1.C. Public notice shall be
given of any hearing granted under Section 10.3 of
these rules.

10.2.a.2. Timing.

10.2.a.2.A. Public notice of the
preparation of a draft permit shall allow at least
thirty (30) days for public comment. Extra time
may be allowed if requested.

10.2.a.2.B. Public notice of a
public hearing shall be given at least thirty (30)
days before the hearing. Public notice of the
hearing may be given at the same time as public
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notice of the draft permit and the two (2) notices
may be combined.

10.2.b. Reopening of the Public Comment
Period. If any data, information, or arguments
submitted during the public comment period
appear to raise substantial new questions
concerning a permit, the direetor chief may reopen
or extend the comment period to give interested
persons an opportunity to comment on the
information or arguments submitted. The director
chief may also extend the comment period for
good cause.

10.2.c. Proof of Publication. The
applicant shall be responsible for publication ofa
legal advertisement in a qualified newspaper of
general circulation in the location of the proposed
permit area. Before the expiration of the
WYV/NPDES notice period in 10.2.a.2.A. of these
rules, the applicant shall send the director chiefa
copy of the advertisement and proof of publishing
along with an affidavit certifying that the notice,
and a fact sheet, if required, was sent to all persons
listed in Sections 10.2.d.1.A. and 10.2.d.1.B. of
these rules. A WV/NPDES permit may not be
issued until such affidavit is received.

102.d. Methods. In addition to the
requirements of Section 10.2.c. of these rules,
public notice of the draft permit shall be given by
the following methods:

10.2.d.1. By the applicant mailing a
copy of a notice to the following persons:

'10.2.d.1.A. Federal, State, and
interstate agencies with jurisdiction over fish and
wildlife resources including the United States Fish
and Wildlife Service and the Wildlife Resources
Section of the West Virginia Division of Natural
Resources; United States Army Corps of
Engineers; the Historic Preservation Unit of the
West Virginia Department of Culture and History;
the Advisory Council on Historic Preservation;
and other appropriate government authorities,
including any affected states.

10.2.d.1.B. Any other State or
federal agency which the director chiefknows has
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issued or is required to issue a permit for the same
facility or activity under any of the following
federal programs:

10.2.d.1.B.1. ForRCRA: The
Office of Waste Management and the Office of
Air Quality of the West Virginia Drviston
Department of Environmental Protection;

10.2.d.1.B.2. For UIC: The
Office of Water Resources of the West Virginia
Piviston Department of Environmental Protection;

10.2.d.1.B.3. For 404: The
United States Army Corps of Engineers, Pittsburgh
District or Huntington District; and

" 10.2.d.1.B.4. For PSD: The
Office of Air Quality.

10.2.d.1.C. To any unit of local
government having jurisdiction over the area
where the facility is proposed to be located.

- 10.2.d.1.D. Any other method
reasonably calculated to give actual notice of the
action in question to the persons potentially
affected by it, including press releases or any other
forum or medium to elicit public participation.

10.2.d.1.E. Any personotherwise
entitled to receive notice under Section 10.2.d.1.
of these rules may waive his rights to receive
notice for any classes and categories of permits.

10.2.d.2. The director chiefshall send
the public notice to persons on a mailing list which
is developed by:

10.2.d.2.A. Including those who
request in writing to be on the list;

10.2.d.2.B. Soliciting persons for
"area lists" from participants in past permit
proceedings in that area; and

10.2.4.2.C. Notifying the public
of the opportunity to be put on the mailing list
through periodic publication in the public press
and in such publications as regional and State
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funded newsletters or environmental bulletins.
The list may be updated from time to time by
requesting written indication of continued interest
from those listed. Persons may be deleted from
the list if they fail to respond to such a request.

10.2.d.3. In addition to the general
public notice described in Section 10.2.e. of these
rules, all persons identified in Sections 10.2.d.1.A.
and 10.2.d.1.B. of these rules shall be mailed a
copy of the fact sheet, if any, and the draft permit
and application unless such person requests, in
writing, that these documents not be sent.

10.2.e. Contents.

10.2.c.1. All Public Notices. All
public notices issued under Section 10.2 of these
rules shall contain the following minimum
information:

10.2.¢.1.A. Name and address of
the office processing the permit action for which
notice is being given;

10.2.¢.1.B. Name and address of
the permittee or permit applicant and a location
map of the proposed area, except in the case of
general permits;

10.2.e.1.C. Abriefdescription of
the business conducted at the facility or activity
described in the permit application or in the draft
permit, except in the case of general permits;

10.2.e.1.D. Name, address and
telephone number of a person from whom
interested persons may obtain further information,
including copies of the draft permit or draft
general permit, fact sheet, and the application;

10.2.e.1.E. Abriefdescription of
the comment procedures required and the time and
place of any hearing that will be held, including a
statement of procedures to request a hearing that
will be held, including a statement of procedures
to request a hearing {unless a hearing has already
been scheduled) and other procedures by which
the public may participate in the final permit
decision;
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10.2.e.1.F. A general description
and map of the location of the facility and the
name of the receiving water(s). For draft general
permits, thisrequirement will be satistied by amap
or description of the permit area; and

10.2.e.1.G. Any other information
considered necessary or proper by the chief.

10.2.¢.2. Public Notices for Hearings.
In addition to the general public notice
requirements of Section 10.2.¢.1. of these rules, a
public notice of a public hearing shall contain the
following information:

10.2.e.2.A. Reference to the date
of previous public notices relating to the permit;

10.2.e.2.B. Date, time, and place
of the hearing; and

10.2.¢.2.C. Abriefdescription of
the nature and purpose of the hearing, including
applicable rules and procedures.

10.2.f. Public Comments and Requests for
Public Hearings. During the public comment
period provided under Section 10.2.a. of these
rules, any interested person may submit written
comments on the draft permit and may request a
public hearing, if a public hearing has not been
already scheduled. A request for a public hearing
shail be in writing and shall state the nature of the
issues proposed to be raised in the hearing. All
comments shall be considered in making the final
decision and shall be answered as provided in
Section 10.4 of these rules.

10.3. Public Hearings.

10.3.a. Thedirectorchief shatthetda A
public hearing shall be held whenever they chief
finds, on the basis of requests, a significant degree
of public interest on issues relevant to the draft
permit(s). The director chief also may hoid a
public hearing at his discretion whenever such a
hearing might clarify one or more issues involved
in the permit decision.

10.3.b. Any person may submit oral or
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written statements and data concerning the draft
permit. Reasonable limits may be set upon the
time allowed for oral statements, and the
submission of statements in writing may be
required. The public comment period under
Section 10.2.a.2.A. of these rules shall
automatically be extended to the close of any
public hearing held under the provisions of Section
10.3 of these rules.

10.3.c. A tape recording or written
transcript of the hearing shall be made available to
the public, upon request.

10.4. Response to Comments.

10.4.a. At the time that any final permit
is issued, the director chief shall issue a response
to comments. This response shall:

10.4.a.1. Specify which provisions of
the draft permit have been changed in the final
permit decision and the reasons for the change;
and

10.4.a.2. Briefly describe and respond
to all significant comments on the draft permit
raised during the public comment period or during
any hearing.

10.4.b. The response to comments shall
be available to the public.

10.5. Public Comment by Govemnment
Agencies.

10.5.a. If during the comment period for
a draft permit, the District Engineer of the U.S.
Army Corps of Engineers advises the director
chief in writing that anchorage and navigation of
any of the waters of the State would be
substantially impaired by the granting of a permit,
the permit shall be denied and the applicant so
notified. If the District Engincer advises the
director chief that imposing specified conditions
upon the permit is necessary to avoid any
substantial impairment of anchorage or navigation,
then the direetor chief shall include the specified
conditions in the permit. Review or appeal of
denial of a permit under Section 10 of these rules
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or of conditions specified by the District Engineer
shall be made through the applicable procedures
of the Corps of Engineers and may not be made
under the provisions of this part. If the conditions
are stayed by a court of competent jurisdiction or
by applicable procedures of the Corps of
Engineers, those conditions shall be stayed in the
WV/NPDES permit for the duration of that stay.

10.5.b. If during the comment period, any
other State or federal agency with jurisdiction over
fish, wildlife, or public health advises the director
chief in writing that the imposition of specified
conditions upon the permit is necessary to avoid
substantial risk to public health or impairment of
fish, shellfish, or wildlife resources, the director
chief may include the specified conditions in the
permit to the extent they are determined necessary
to carry out the provisions of CWA and Article 11,

10.5.c. In appropriate cases the director
chief may consult with one or more of the agencies
referred to in Section 10 of these rules before
issuing a draft permit and may reflect their views
in the fact sheet or the draft permmut.

10.6. Public Access to Information. Public
access to information shall be governed by the
Freedom of Information Act, Chapter 29B of the
West Virginia Code.

§47-30-11. Fact Sheet,

11.1. Fact Sheet Preparation. A fact sheet
shall be prepared for every draft permit for:

11.1.a. A major facility or activity;
11.1.b. Every general permit;

11.1.c. Every draft that

incorporates a variance;

permit

11.1.d. Every draft permit which the
director chief finds is the subject to widespread
public interest or raises major issues; and

11.1.e. The fact sheet shall briefly set
forth the principal facts and the significant factual,
legal, methodological, and policy questions
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considered in preparing the draft permit. The
direetor chief shall send this fact sheet to the
applicant, to the Office of Water Resources and,
on request, to any other person.

11.2. Fact Sheet Contents. The fact sheet
shall include, when applicable:

11.2.a. A brief description of the type of
facility or activity which is the subject of the draft
permit;

11.2.b.. The type and quantity of wastes,
fluids, or pollutants which are proposed to be or
are being discharged;

11.2.c. A brief summary of the basis for
the draft permit cenditions including references to
applicable statutory or regulatory provisions;

11.2.d. Reasons why any requested
variances or alternatives to required standards do
or do not appear justified;

11.2.e. Adescription of the procedures for
reaching a final decision on the draft permit
including:

11.2.¢.1. The beginning and ending
dates of the comment period under Section 10.2 of
these rules and the address where comments will
be received;

11.2.e.2. Procedures for requesting a
hearing and the nature of that hearing; and

11.2.e.3. Any other procedures by
which the public may participate in the final
decision.

11.2f Name and phone number of a
person to contact for additional information;

11.2.g.  Any calculations or other
necessary explanation of the derivation of specific
effluent limitations and conditions, including a
citation to the applicable effluent limitation
guideline or performance standard provisions and
reasons why they are applicable or an explanation
of how the alternate effluent limitations were

developed; and

11.2.h. When the draft permit contains
any of the following conditions, an explanation of
the reasons why such conditions are applicable:

11.2.h.1. Limitations to control toxic
pollutants under Section 6.2.g. of these rules;

11.2.h2. Limitations on internal
waste streams under Section 7.8 of these rules;

11.2.h.3. Limitations on indicator
pollutants under 40 C.F.R. §125.3(g);

11.2.h.4. Limitations set on a case-by-
case basis under. 40 C.FR. §125.3(c)(2) or
§125.3(c)(3) or

11.2.h.5. When appropriate, a sketch
or detailed description of the location of the
discharge described in the application.

§47-30-12. New Sources.

12.1. Definitions. For the purpose of Section
12 of these rules:

12.1.a. "Source" means any building,
structure, facility, or installation from which there
is or may be a discharge of pollutants.

12.1.b. "Facilities” or "Equipment"” means
buildings, structures, or process or production
equipment or machinery which form a permanent
part of the new source and which will be used in
its operation if these facilities or equipment are of
such value as to represent a substantial
commitment to construct. It excludes facilities or
equipment used in connection with feasibility,
engineering, and design studies regarding the
source or water pollution treatment for the source.

12.2. Effect of Compliance with New Source
Performance Standards.

12.2.a. Except as provided in Section
12.2.b. of these rules, any new source whichmeets
the applicable new source performance standards
promuigated before the commencement of
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discharge may not be subject to any more stringent
new source performance standards or to any more
stringent technology-based standards under CWA
Section 301(b)(2) for the shortest of the following
periods:

12.2.a.1. Ten(10) years from the date
that construction is completed;

12.2.a.2. Ten(10)years fromthe date
the source begins to discharge process or other
nonconstruction related wastewater; or

12.2.a.3. The period of depreciation
or amortization of the facility for the purposes of
Section 167 or Section 169 or both of the United
States Internal Revenue Code of 1954.

122b. The protection from more
stringent standards of performance afforded by
Section 12.2.¢.+ of these rules does not apply to:

12.2.b.1. Additional or more stringent
permit conditions which are not technology-based
(for example, conditions based on water quality
standards or toxic effluent standards or
prohibitions under CWA Section 307(a));

12.2.b.2. Additional permit conditions
controlling pollutants listed as toxic under CWA
Section 307(a) or as hazardous substances under
CWA Section 311 and which are not controiled by
new source performance standards. This includes
permit conditions controlling pollutants other than
those identified as toxic pollutants or hazardous
substances when control of these pollutants has
been specifically identified as the method to
control the toxic pollutants or hazardous
substances; or

12.2b3. Existing sources which
modify their pollution control facilities and a-
chieve performance standards but which are not
new sources or otherwise do not meet the
requirements of this paragraph.

12.2.c. When a WV/NPDES permit is
issued to a source with a "protection period" under
Section 12.2.a. of these rules which will expire on
or after the expiration of the protection period,
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such permit shall require the owner or operator of
the source to comply with the requirements of
CWA Section 301 and any other applicable CWA
requirements immediately upon the expiration of
the protection period. No additional period for
achieving compliance with these requirements
shall be allowed except when necessary to achieve
compliance with requirements promulgated less
than three (3) years before the expiration of the
protection period.

12.2.d. The owner or operator of a new
source or a recommencing discharger shall install
and have in operating condition and shall "start
up" all pollution control equipment required to
meet the conditions of the WV/NPDES permit
before beginning to discharge. Within the shortest
feasible time, not to exceed thirty (30) days, the
permittee must meet all permit conditions. These
requirements do not apply if the owner or operator
is issued a permit containing a compliance
schedule under Section 6.2.n.2. of these rules.

12.2.e. After the effective date of new
source performance standards, it shall be unlawful
for any owner or operator of any new source to
operate the source in violation of those standards
applicable to the source.

12.3. Criteria for New Source Determination.

12.3.a. A preparation plant or associated
area, except as otherwise provided, is a "new
source” if it meets the definition of "new source”
in Section 2.30 of these rules, and:

12.3.a.1. 1Is constructed at a site at
which no other source is located;

12.3.a.2. Ittotally replaces the process
or production equipment that causes the discharge
of pollutants at an existing source; or

12.3.a.3. Its processes are
substantially independent of an existing source at
the same site. In determining whether these
processes are substantially independent, the
director chief shall consider such factors as the
extent to which the new facility is integrated with
the existing plant; and the extent to which the new
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facility is engaged in the same general type of
activity as the existing source.

12.3.b. A source meeting the requirements
of Section 12.3.a.3. of these rules is a new source
only if a new source performance standard is
independently applicable to 1t.

12.3.c. Construction on a site at whichan
existing source is located results ina modification
subjectto Section 8.2.c.2. of these rules rather than
in a new source if the construction does not create
a new building, structure, facility, or installation
meeting the criteria of Section 12.3.a.2. or Section
12.3.2.3. of these rules but otherwise alters,
replaces, or adds to existing process ot production
equipment.

12.3.d. Construction of a new source as
defined under Section 2.30.c. of these rules has
commenced if the owner or operator has:

12.3.d.1. Begun or caused to begin as
part of continuous on-site construction program:

12.3.d.1.A.  Any placement,
assembly, or installation of facilities or equipment;
or

12.3.d.1.B. Significant site
preparation work including clearing, excavation,
or removal of existing buildings, structures, or
facilities which is necessary for the placement,
assembly, or installation of new source factlities
or equipment; or "

12.3.d4.2. Entered into a binding
contractual obligation for the purchase of facilities
or equipment which are intended to be used in its
operation with a reasonable time. Options to
purchase or contract which can be terminated or
modified without a substantial loss, and contracts
for feasibility engineering, and design studies do
not constitute such a contractual obligation.

12.4. Modification of NPDES Permits for
New Sources. Any new source classified as such
under previous EPA regulations may,
notwithstanding Section 8 of these rules, apply to
have its WV/NPDES permit modified to

incorporate the revised new source performance
standards.

§47-30-13. General Permits.

13.1. Coverage. The director chief may issue
a general permit in accordance with the foliowing:

13.1.a. Area. The general permit may be
written (10) to cover a category of discharges
described in the permit under Section 13.1.b. of
these rules, except those covered by individual
permits, within a geographic area. The area shall
correspond to existing geographic or political
boundaries, such as:

13.1.a.1. Designated planning areas
under CWA Sections 208 and 303;

13.1.a.2. City, county, or state
political boundaries;

13.1.a.3. State highway systems;

13.1.a.4.  Standard metropolitan
statistical area as defined by the U.S. Office of
Management and Budget; or

13.1.a5. Any other appropriate
division or combination of boundaries.

13.1.b. Sources. The general permit may
be written to regulate, within the area described in
Section 13.1.a. of these rules, a category of point
sources from coal mines, preparation plants, and
refuse areas that:

13.1.b.1. Involve the same or
substantially similar types of operations;

13.1.b.2. Discharge the same types of
wastes,

13.1.b.3. Require the same effluent
limitations or operation conditions;

13.1.b.4. Require the same or similar
monitoring; and

13.1.b.5. In the opinion of the direetor
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chief, are more appropriately controlled under a
general permit than under individuals permits.

13.1.c. If the director chief tentatively
decides to issue a general permit, he or she shall
prepare a draft general permit under Section
10.1.a. of these rules.

13.2. Administration.

13.2.a. General. General permits may be
modified, reissued, suspended, or revoked in
accordance with the applicable requirements of
Section § of these rules for either individual
dischargers or for a category of point sources.

13.2.b. Requiring an Individual Permit.
The director chief may require any person
authorized by a general permit to apply for and
obtain an individual permit. Any interested person
adversely affected or aggrieved may petition the
director chief to take action under Section 13.2 of
these rules. Cases where an individual permit may
be required include the following:

13.2b.1. The discharger is not in
compliance with the conditions of the general
permit;

13.2.b.2. A change has occurredinthe
availability of demonstrated technology or
practices for the control or abatement of pollutants
applicable to the point source;

13.2.63. Effluent limitation
guidelines are promulgated for point sources
covered by the general permit;

13.2.b.4. A water quality management
plan containing requirements applicable to such

point sources is approved; or

13.2.b.5. The requirements of Section
13.1 of these rules are not met.

§47-30-14. Decision On Variance.
14.1. Actions by Birector Chief.

14.1.a. The director chief may grant or

deny requests for the following variances:

14.1.a.1. After consultation with the
Regional Administrator, extensions under CWA
Section 301(k) based on the use of innovative
technology; or

14.1.2.2. Variances under CWA
Section 316(a) for thermal pollution.

14.1b. The director chief may deny, or
forward to the Regional Administrator with a
written concurrence, or submit to EPA without
recommendation a completed request for:

14.1b.1. A variance based on the
economic capability of the applicant under CWA
Section 301(c); or

14.1b.2. A variance based on water
quality related effluent limitations under CWA
Section 302(b)(2).

14.1.c. The director chief may deny or
forward to the Administrator (or his delegate) with
a written concurrence, or submit to the
Administrator (or his delegate) without
recommendation, a completed request for:

14.1.c.l. A variance based on the
presence of "fundamentally different factors” from
those on which an effluent limitations guideline
was based; or

14.1.c.2. A variance based upon
certain water quality factors under CWA Section
301(g).

14.2. Actions by EPA.

14.2.a. The Regional Administrator may
deny, forward, or submit to the EPA Deputy
Assistant Administrator for Water Enforcement
with a recommendation for approval, a request for
a variance listed in Section 14.2.b. of these rules
that is forwarded by the dircctor chief.

142b. The EPA deputy assistant
administrator for water enforcement may approve
or deny any variance request submitted under
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Section 14.2.a. of these rules. If the Deputy
Assistant Administrator approves the variance, the
direetor chief may prepare a draft permit
incorporating the variance. Any public notice of
a draft permit for which a variance or modification
has been approved or denied shall identify the
applicable procedures for appealing that decision
under 40 C.F.R. §124.64.

14.2.c. The Admunistrator (or his
delegate) may grant or deny a request for a
variance listed in Section 14.1.c. of these rules that
is forwarded by the direetor chief If the
Administrator (or his delegate) approves the
variance, the director chief may prepare a draft
permit incorporating the variance. Any public
notice of a draft permit for which a variance or
modification has been approved or denied shall
identify the applicable procedures for appealing
that decision under 40 C.F.R. §124.64.

§47-30-15. Enforcement.

15.1. General. The provisions of this chapter
may be enforced by all of the applicable provisions
in W. Va. Code §22-11-3, including:

15.1.a. Orders or notices issued by the
director chief in accordance with Sections 11, 12,
15, and 19 of Article 11;

15.1.b. Civil penalties appropriate to the
violation and injunctive relief in accordance with
Section 22 of Article 11; and

15.1.c. Criminal penalties in accordance
with Section 24 of Article 11.

15.2. Citizen Participation, The director chief
shall provide for public participation In
enforcement by the following:

15.2.a. Investigating and providing a
written response to all signed, written complaints
from citizens;

15.2.b. Not opposing intervention by any
citizen in an Article 11 proceeding when
permissive intervention is authorized by statute or
rule; and
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15.2.c. Publishing notice in a newspaper
of general circulation in the county in which the .
discharge is located at least thirty (30) days prior
to the final settlement of any civil action under
Article 11 or consent order issued by the West
Virginia Environmental Quality Board. This
notice will identify the person discharging, the
specific enforcement action to be taken, and the
name and address where information on the
proposed settlement can be obtained. The dircctor
chief shall consider all comments received during
the thirty-day period.

NOTE: FORMSMAY BE OBTAINED FROM
SECRETARY OF STATE'S OFFICE
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APPENDIX A

Toxic Pollutants under CWA Section 307(a)

1. Acenaphthene 19. Chloroform
2. Acrolein 20. 2-Chlorophenol
3. Acrylonitrile 21. Chromium and compounds
4. Aldrin and Dieldrin 22. Copper and compounds
5. Antimony and compounds 23. Cyanides
6. Arsenic and compounds 24, DDT and metabolites
7. Asbestos 25. Dichlorobenzenes:
1,2-Dichlorobenzene
8. Benzene 1,3-Dichlorobenzene
1,4-Dichlorobenzene
9. Benzidine 26. Dichlorobenzidine
10. Beryllium and compounds 27. Dichloroethylenes:
I,1-Dichlorocthylene
11. Cadmium and compounds 1,2-Dichloroethylene
12. Carbon tetrachloride 28. 2,4-Dichlorophenol
13. Chlorodane (technical mixture and metabo 29. Dichloropropane and Dichloropropene
lites)
30. 2,4-Dimethylpheno}
14. Chlorinated benzenes except  dichloroben
Zenes 31. Dinitrotoluene
15. Chlorinated ethanes: 32. Diphenylhydrazine
1,2-Dichloroethane
1,1,1-Trichloroethane 33. Endosulfan and metabolites
Hexachloroethane
34, Endrin and metabolites
16. Chloroalkyl ethers:
Chloromethyl ether 35. Ethylbenzene
Chloroethyl ether
Mixed ethers 36. Fluoranthene
17. Chlorinated naphthalene 37. Haloethers:

18. Chiorinated phenols:
Trichlorophenols
Chlorinated cresols
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Chlorophenylipheny! ethers
Bromophenylphenyl ether

Bis (chloroethoxy) methane
Polychlorinated dephenyl ethers




38.

39.

40.

41.

42,

43,

44.

45.

46.

47.

48.

49.

50.

51.
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APPENDIX A (continued)

Toxic Pollutants under CWA Section 307(a)

Halomethanes:
Methylene chloride
Methylchloride
Methylbromide
Bromoform
Dichlorobromomethane
Trichlorofluoromethane
Dichlorodifluoromethane
Heptachlor and metabolines
Hexachlorobutadiene
Hexachlorocyclohexane
Hexachlorecyclopentadiene
Isophorone

Lead and compounds
Mercury and compounds
Naphthalene

Nickel and compounds
Nitrobenzene
Nitrophenols:
2,4-Dinitrophenol
Dinitrocresol

Nitrosamines

Pentachlorophenol

52. Phenol
53. Phthalate ester
54. Polychlorinated biphenyls (PCBs)
55. Polynuclear aromatic hydrocarbons:
Benzanthracenes
Benzopyrenes
Benzofluoranthene
Chrysenes
Dibenzathracenes
Indenopyrenes
56. Selenium and compounds

57. Silver and compounts

58. 2,3,7,8-Tetrachloro-dibenzo-p-dioxin
(TCDD)

59. Tetrachloroethylene

60. Thallium and compounds
61. Toluene

62. Toxaphene

63. Trichloroethylene

64. Vinyl chloride

65. Zinc and compounds
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APPENDIX B
Other Toxic Pollutants
(Metals, Cyanide, and Total Phenols)
1. Total Antimony
2. Total Arsenic
3. Total Beryllium
4. Total Cadmium
5. Total Chromium
6. Total Copper
7. Total Lead
8. Total Mercury
9. Total Nickel
-10. Total Selenium
11. Total Silver
12. Total Thallium
13. Total Zine
14. Total Cyanide

15. Total Phenols
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APPENDIX C

Organiz Toxic Pollutants

- Volatiles -
1V. Acrolein 17V. 1,2-Dichloropropane
2V. Acrylonitrile 18V. 1,3-Dichloropropylene
3V. Benzene 19V. Ethylbenzene
5V. Bromoform 20V. Methyl bromide
6V. Carbon tetrachloride 21V. Methyl chloride
7V. Chlorobenzene 22V. Methylene chloride
8V. Chlorodibromomethane 23V. 1,1,2-Tetrachloroethane
9V. Chloroethane 24V . Tetrachloroethylene
10V. 2-Chloreethylvinyl ether 25V. Toluene
11V. Chloroform 26V. 1,2-Trans-dichloroethylene
12V. Dichlorobromomethane 27V. 1,1,1-Trichloroethane
14V. 1,1-Dichloroethane 28V. 1,1,2-Trichloroethane
15V, 1,2-Dichloroethane 29V. Trichloroethylene
16V. 1,1-Dichloroethylene 31V. Vinyl chloride
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APPENDIX C (continued)
Organic Toxic Pollutants

- Acids -

1A. 2-Chlorophenol
2A. 2.4-Dichlorophenol
3A. 2,4-Dimethylphenol
4A. 4,6-Dinitro-o-cresol
5A. 2,4-Dinitrophenol
6A. 2-Nitrophenol

7A. 4-Nitrophenol

8A. p-Chloro-m-cresol
9A. Pentachlorophenol
10A. Phenol

11A. 2,4,6-Trichlorophenol
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1P.
2P.
3p,
4P,
5P.
6P,
7P.
8P.

9P.

10P

LH1P.

12P

Aldrin
alpha-BHC
beta-BHC
gamma-BHC
delta-BHC
Chlordane
4,4’-DDT
4.4’-DDE
4,4’-DDD

. Dieldrin
alpha-Endosulfan

. beta-Endosulfan

47CSR30

APPENDIX C (continued)

Organic Toxic Pollutants

- Pesticides -
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13P.

14P.

15P.

16P.

17P.

18P.

19P.

20P,

21P.

22P.

23P.

24p.

25P,

Endosulfan sulfate
Endrin

Endrin aldehyde
Heptachlor
Heptachlor epoxide
PCB-1242
PCB-1254
PCB-1221
PCB-1232
PCB-1248
PCB-1260
PCB-1016

Toxaphene




1B. Acenaphthene

2B.

3B.

4B.

5B.

6B.

7B.

8B.

9B.

10B.

11B.

12B.

138,

14B.

15B.

16B.

17B.

18B.

19B.

20B.

21B.

22B.

23B.

Acenaphythylene
Anthracene

Benzidine
Benzo(a)anthracene
Benzo(a)pyrene
3,4-Benzofluoranthene
Benzo{ghi)perylene
Benzo(k)fluoranthene
Bis(2-chloroethoxy)methane
Bis(2-chloroethyl)ether
Bis(2-chloroisopropyl)ether
Bis(2-ethylhexyl)phthalate
4-Bromophenyl pheny! ether
Butylbenzyl phthalate
2-Chloronphthalene
4-Chlorophenyl phenyl ether
Chrysene
Dibenzo(a,h)anthracene
1,2-Dichlorobenzene
1,3-Dichlorobenzene
1,4-Dichlorobenzene

3,3’-Dichlorobenzidine
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APPENDIX C (continued)
Organtic Toxic Pollutants

- Bases/Neutral -

24B. Diethyl phthalate

25B. Dimethyl phthalate

26B. Di-n-butyl phthalate

27B. 2.4-Dinitrotoluene

28B. 2,6-Dinitrotoluene

29B. Di-n-octyl phthalate

30B.

31B. Fluoranthene

32B. Fluorene

33B. Hexachlorobenzene

34B. Hexachlorobutadiene

35B. Hexachlorocyclopentadiene

36B. Hexachloroethane

37B. Indeno(1,2,3-ed)pyrene

38B. Isophorone

39B. Naphthalene

40B. Nitrobenzene

41B. N-nitrosodimethylamine

42B. N-nitrosid-n-propylamine

43B. N-nitrosodiphenylamine

44B. Phenanthrene

458B. Pyrene

46B.

1,2,4-Trichlorobenzene

1,2-Diphenylhydrazine (as azobenzene)
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APPENDIX D

Conventional and Nonconventional Pollutants Required
to be Tested by Existing Dischargers
if Expected to be Present

Bromide

Total Residual Chlorine
Color

Fecal Coliform
Fluoride
Nitrate-Nitrite

Total Organic Nitrogen
Oil and Grease

Total Phosphorus
Radioactivity

Sulfate

Sulfide

Sulfite
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Surfactants

Total Aluminum
Total Barium
Total Boron

Total Cobalt
Total Iron

Total magnesium
Total Molydenum
Total Manganese
Total Tin

Total Titanium
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APPENDIX E

Toxic Pollutants and Hazardous Substances Required
to be Identified by Existing Dischargers
if Expected to be Present

Acetaldehyde 2,3-Dichlorophenoxyacetic acid (2,4-D)
Allyl alcohol Diazinon

Allyl chloride Dicamba

Amyl acetate Dichlobenil

Aniline Diclone

Asbestos 2,2-Dich10ropropior-1ic acid
Benzonitrile Dichlorvos

Benzl chloride Diethyl amine

Butyl acetate

Dimethyl amine

Butylamine Dinitrobenzene
Captan Diquat

Carbaryl Disulfoton
Carbofuran Diuren

Carbon disulfide Epichlerohydrin
Chlorpyrifos Ethion
Coumaphos Ethylene Diamine
Cresol Ethylene dibromide
Crotonaldehyde Formaldehyde
Cyclohexane Furfural

APPENDIX E (continued)
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Toxic Pollutants and Hazardous Substances Required
to be Identified by Existing Dischargers
if Expected to be Present

Guthion

Isoprene
Isopropanolamine dodecylbenzenesulfonate
Kelthane

Kepone

Malthion
Mercaptodimethur
Methoxychlor
Methyl mercaptan
Methyl methacrylate
Methyl parathion
Mevinphos
Mexacarbate
Monoethyl amine
Monomethyl amine
Naled

Naththenic acid
Nitrotoluene
Parathion
Phenolsulfanate
Phosgene
Propargite

Propylene oxide
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Pyrethrins

Quinoline

Resorcinol

Strontium

Strychnine

Styrene

2,4,5—Trichlorophe;loxyacetic acid (2,4,5-T)
Tetrachlorodiphenylethane

2,4,5-Trichlorophenoxy propanoic acid (2,4,5-
TP)

Trichlorogon

Triethanolamine dodecylbenzenesulfonate
Triethylarmne

Trimethylamine

Uranium

Vanadium

Vinyl acetate

Xylene

Xylenol

Zirconium




SUMMARY OF CHANGES TO 47CSR30

Changed division to department.
Changed director to chief.

.Page 1, section 1.5 - changed coal mines, prep piant and refuse to facilities covered
under SCMRA.

!

Page 1, sections 1.7 and 1.8 - update to current regulation cites.

Page 7, section 3.5.a - update regulation to the agency ‘s Watershed Framework

Permitting process. Permits may be shortened to less than five years to coincide with the -
implementation date of the watershed.

Page 7, section 3.5.b - update regulation to implement the agency’ s Watershed

Framework Permitting process. No longer require an application and filing fee to extend
permits.

Page 9, section 3.7 - delete entire section. Consolidation program of Article 3 permits is

obsolete. Under Watershed Framework Permitting now consolidating expirations dates
for watersheds.

Page 10, section 4.4.b - changed abandonment requirements for surface mines to require
just the Phase IT bond release request as the abandonment application.

Page 10, section 4.5.a - ackndwledge that required NPDES application information can
be referenced in the SMA.

Page 11 sections 4.5.2.6.B to 4.5.a.6.] - requires information to be identified and located
on the NPDES map. .

Page 11, section 4.5.b ? delete entire section. Makes new source and existing source
application requirements the same.

Page 11, section 4.5.a.7 ~ delete last sentence. Haulroads are regulated under stormwater

provisions. All on bench discharge points must have an assigned outlet number, effluent
limits, and monitoring requirements.

Page 11, section 4.5.a.8 - delete phrase pictorial descriptions of the sources of water and

treatment measures. Flows used to design the treatment unit shall be used in the flow
diagrams. '

—ia




Page 11, section 4.5.a.9 - clerical cleanup.

Page 12, section 4.5.2.12 - if biological testing (toxicity) or monitoring has been
conducted applicant must inform agency.

Page 12, section 4.5.a.13 to 4.5.a.17 - move here from a previous section. Makes new
source and existing source the same application requirements.
L

Page 14, section 4.5.b.8 to 4.5.b.15 - delete language and move to section 4.5.2.13 to 17,
Makes new sources and existing sources the same application requirements.

Page 15, section 4.5.c.1 to 4.5.c.2 - delete language. Make new source and existing
source the same application requirements.

Page 16, section 4.5.d.1.A.11 - requires maps to be certified by a P. E. or professional
land surveyor.

Page 16, section 4.5.d.4.A.2 - changed immediate to strata ten feet below.

Page 19, section 4.8 ? changes filing fee requirements to be subject to the application fee
regulations like all other NPDES regulated facilities.

Page 20, sections 5.1.c, 5.1.d, and 5.1.e - changes language to be consistent with the
statutory section CHAPTER 22, Article 11, Section 22.

Page 20, section 5.2 clerical cleanup.

Page 22, sections 5.13. d.1 and 5.13.d.2.B - delete second spill hotline number which is
no longer in service.

Page 31, section 8.1.a - clerical cleanup.

Page 35, section 8.3.c.3 - administrative cleanup. Article 3 permits and NPDES permits
are not correlated one to one. NPDES permit covers multiple Article 3 permits.

Page 35, section 8.4 - delete the phrase that requires public notice each time a NPDES
permit is revoked or suspended.




