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BUREAU OF ENVIRONMENT
CECIL H. UNDERWOOD 10 McJunkin Road MICHAEL P, MIANO
GOVERNOR Nitro, WV 25143-2506 COMMISSIONER

November 20, 1998

Ms. Judy Cooper

Director

Administrative Law Division
Capitol Complex
Charleston, WV 25305

RE: 47CSR5A - “State Certification of Activities Requiring
Federal Licenses and Permits Rule”

Dear Ms. Cooper:

This is to advise that | am giving approval to file the above-referenced rule with
your Office and the Legislative Rule-Making Review Committee as Notice of Comment
Period on a Proposed Procedural Rule.

Your cooperation in this regard is very much appreciated. If you have any
questions or require additional information, please feel free to contact Carrie Chambers
in my office at 759-0515.

Sincerely yours, -

ichael P. Miano
Commissioner

MPM:cc
Attachment
cC: Barbara Taylor

Lyle Bennett
Carrie Chambers



BUREAU OF ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTION

BRIEFING DOCUMENT

Rule Title: 47CSRSA - “State Certification of Activities Requiring
Federal Licenses and Permits Rule”

A. AUTHORITY: WYV Code §22-1-6(d)(6)

B. SUMMARY OF RULE: To carry out the procedural responsibilities
placed upon the state by Section 401 of the Federal Clean Water Act,
33 U.S.C. §1341.

C. STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:

Section 401 of the Clean Water Act requires that any applicant for
a federal license or permit to conduct an activity which will or may discharge
into waters of the United States (as defined in the Clean Water Act) must
present the federal authority with a certification from the appropriate state
agency.

D. FEDERAL COUNTERPART REGULATIONS - INCORPORATION
BY REFERENCE/DETERMINATION OF STRINGENCY:

Federal permits and licenses issued by the federal government
requiring certification include permits issued by the United States Army
Corps of Engineers under Section 404 of the Clean Water Act, 33 U.S.C.
§1344 and licenses issued by the Federal Energy Regulatory Commission
under the Federal Power Act, 16 U.S.C. §1791, et. seq.

E. CONSTITUTIONAL TAKINGS DETERMINATION:

N/A

F. CONSULTATION WITH THE ENVIRONMENTAL PROTECTION
ADVISORY COUNCIL:

N/A



APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: 47CSR5A - "State Certification of Activities Requiring Federal
lLicenses and Permits Rule" X
Type of Rule: __  Legislative ____ Interpretive _X_ Procedural
Division of Environmental Profection
Agency Office of Waler Resolrces
Address 1201 Greenbrier Street

Charleston, WV 25311

Attn: Lyle Bennett

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR “

INCREASE DECREASE CURRERT NEXT THEREAFTER {
ESTIMATED TOTAL $  -0a1$ -0- |% 62,194] %64,194 | $69,104
COST
PERSONAL SERVICES 43,451 45,451 | 47.451
CURRENT EXPENSE 18,743 18,743 | 18,743
REPAIRS & -0- _0- -0-
ALTERNATIONS
EQUIPMENT -0- -0- 3,000
OTHER -0- -0- -0- |

2. Explanation of above estimates:

401 Certification Program is funded with State General Revenue.
Prior to FY-98 there were two funded positions and a budget

in excess of $100,000 annually. Due to loss of revenue, one
position was lost.

3. Objectives of these rules:

To carry out the procedural responsibilities placed upon the

state by Section 401 of the Federal Clean Water Act, 33 U.S.C.
1341.



Rule Title: 47CSR5A - "State Certification of Activities Requiring Federal
Licenses and Permits Rule"

4. Explanation of Overall Economic Impact of Proposed Rule.

A. Economic Impact on State Government.

N/A

B. Economic Impact)on Political Subdivisions; Specific
Industries; Specific groups of Citizens_-.

N/A
cC. Economic Impact on Citizens/Public at Large.

N/A

Date: December 2, 1998

Signatu of Agen Head or A\lxthorized_\Representa_tive

) drree - /
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TITLE 47
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OF ACTIVITIES REQUIRING FEDERAL LICENSES AND PERMITS RULE

§47-5A-1. General.

1.1. Scope. -- The purpose
of these this procedural
regitatioms rule is to carry out
the procedural responsibilities
placed upon the state by Section
401 of the Federal Clean Water
Act, 33 U.S.C. §1341. Section 401
of the Clean Water Act requires
that any applicant for a federal
license or permit to conduct an
activity which will or may
discharge into waters of the
United States (as defined in the
Clean Water Act) must present the
federal authority with a
certification from the appropriate
state agency. Federal permits and
licenses dissued by the federal
government requiring certification
include permits issued by the
United States Army Corps of
Engineers under Section 404 of the
Clean Water Act, 33 U.S.C. §1344
and licenses issued by the Federal
Energy Regulatory Commission under
the Federal Power Act, 16 U.S.C.
§1791 et. seq.

In issuing such a
certification, the state must
establish procedures for public
notice of all applications for
certification, and to the extent
it deems appropriate, procedures
for public hearing in connection
with specific application. See
1980 Report and Opinion of
Attorney General, p. 191 (February
11, 1980). Hrese-regultations This
rule establishes such procedures
for public notice and public
hearings, as well as other
procedures.

Fhese—regutations This rule

also interprets the scope of the
state's certification.

1.2. Authority. -- ®W—Far
§20—1—H38r WV Code §22-1-6(d) (6)

1.3. Filing Date. -- dure—7
1565

1.4, Effective Date. -- duly
85—1585

§47-5A-2. Definitions.

When used in this rule, the
following terms are defined as
follows:

2.1. "Certification" means
certification as required under
Section 401 of the Federal Clean
Water Act 33 U.S.C. §1341.

e — U Perartmentt—means—the
Bepartment—ofNetarat—Resources—

2.2. "Director" means the

director of the Pepartmert—f
Naturat—FResotrees Division of
Environmental Protection, or his

designee.

2.3, “Division” means the
Division of Fnvironmental
Protection.

§47-5A-3. Scope and Effect of

Certification: Notification of

Director.
3.1. Scope of Certification.

3.1.a. Section 401 of the
Federal Clean Water Act requires
that any applicant for a permit or
license from the federal
government to conduct an activity
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which may discharge into the
waters of the United States must
present the federal agency with a
certification from  the state
wherein the discharge originates
that such activity will comply
with specified sections of federal
law and with any other appropriate
reguirement of state law. When
issuing certification, the
BepartmerntDivision may consider

the proposed activity's impact on

water resources, fish and
wildlife, recreation, critical
habitats, wetlands, and other
natural resources under the

director's jurisdiction.

3.1.b. The state may
grant, grant with condition, deny,
or waive state certification.

3.2. Effect of Certification.

- Certification and any
conditions required by the
certification shall become a
condition on any federal license
or permit. If the state denies
certification, then the federal
license or permit shall not be
granted. 33 U.S.C. §1341(a) (1).

3.3. Notification of Director
for Certification of Activities
Which May Affect Waters of West
Virginia.

3.3.a. Whenever a discharge
originating in one state may
affect the quality of water in
another state, Section 401 (a) (2)
of the Clean Water Act requires

that, upon receipt of a
certification application and
certification, the federal

licensing or permitting agency
must notify the Administrator of
the United States Environmental
Protection Agency. The
Administrator must, within thirty
(30) days of the notice of
application, notify the state
whose water quality will ©be
affected. BSuch state may comment
on the discharge's impact on water
guality of that state.

3.3.b. In order to assure

that the PeprartmentDivision

recelves notification in a timely
manner, without regard to the
obligations of the United States
Environmental Protection Agency,
notification shall be given to the
director by the applicant within
thirty (30) days after submission
of a complete certification
application to the appropriate
agency in the state wherein the
discharge originates, whenever the
quality of West Virginia waters
are, or will be, impacted by the
activity.

3.3.c. After the permit or
license is issued by the federal
authority, the applicant shall
send a copy of the federal license
or permit, including any state
certification issued by the state
agency from the state in which the
discharge originates.

§47-5A-4. Applications.

4.1. General. - Any
applicant for certification,
except for activities covered by
section 9 of these regulatiensthis
rule, must present a complete
application to the
PepartemerneDivision. The
PepartmentDivision may require
additiconal information, at the
request of the director, to assess
the impact which such activities
will have on the natural resources
under the director's jurisdiction.

4.2. Corps of FEngineers
Permits. -- The application to
the PepeartrertDivision for
certification of activities
requiring Section 404 permits
issued by the United States Army
Corps of Engineers, except for
activities covered by section 9 of
tHhese—regutatioms this rule, shall
be the Public Notice issued by the
Corps of Engineers which describes
the activity, notifies the general
public of the application for the
Section 404 permit and state
certification and of the public's
right to submit comments and
requests for public hearing. The
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applicant need not submit a copy
of +the public notice if the

PepartmentDivision has received a
copy of the public notice from the

Corps of Engineers. If further
information is required for
project assessment, of

Pepartmentthe Division may request
it from either the applicant or

the Corps.

4.3. Federal Energy
Regulatory Commission Licenses.

4.3.a. The application to
the PepartmetDivision for
certification of an activity
requiring a license from the
Federal Energy Regulatory
Commission (FERC) shall be a
letter to the director requesting
certification, completed form
Appendix A, the license
application, document submitted to
and accepted by FERC under 18
C.F.R. §4.1-4.202, the Order from
FERC accepting the application and
a certificate of publication from
the newspaper publishing the Class
IT legal advertisement (Appendix
B) required by gubsection 6.2. of

tHhrese—egatations this rule.

4.3.b. If the project
application is altered or modified
during the FERC licensing process
prior to FERC's final decision,
the applicant shall inform the
BepartmertDivision of such

changes. The bDepartmenmtDivision
may review such alterations or
modifications and, if the changes
are deemed significant by the
director, the BepartmerntDivision
may require a new application for
certification. The
PepartmentDivision will have
ninety (90) days to review such
changes or until the end of the
year review period, (see subection
5.1 of +these —regulatiters this
rule) whichever 1is 1longer, to
determine whether to require a new
application or to alter its
original certification decision.
If the PepartmentDivision requires
a new application because of a
significant application

modification, then the
PepartmentDivision will have six
(6) months to issue its

certification decision from the
date of submission of the
application.

4.4 Activities Requiring More
Than One Certification.

4.4.a. Whenever an activity
regquires more than one
certification because two (2) or
more licenses or permits are
required from the federal
government, the applicant must
apply for certification for both
federal authorizations.

4.4.b. If the
DepartmentDivision desires, it may
reissue the certification for the
first federal authorization or
certify, certify with conditions,
waive, or deny the additional
certification. If changes to the
activity or planned activity have
occurred and were not previously
reviewed by the
DepartmentDivision, the director
may withdraw his previous
certification.

4.5. Other Activities
Reguiring Certification. -
Applicants for other activities,
except those covered by section 9
of +hese—reguitations this rule,
requiring certification shall
submit information to the
PepartmerntDivision explaining the
activity and its environmental
impact of the natural resources
under the director's jurisdiction.

§47-5A-5. Procedures for
Certification Issuance.

5.1. Action Within One (1)
Year. -- Upon receipt of a
completed application, the

PepartmertDivision will act upon
the request for certification

within one (1) year or such
certification may be deemed as
being waived.

5.2. Basis for Decision. --
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Any certification decision will be
based on compliance with Sections
301, 302, 303, 306 and 307 of the
Clean Water Act and on any other
appropriate requirement of state

law. Such appropriate
reguirements of state law include
the factors enumerated in
subsection 3.1 -- Scope of
Certification.

5.3. Distribution of
Certification Decision. -
Copies of the proposed

certification decision will be
sent to the applicant and all
persons who commented or attended
the public hearing.

5.4, Dismissal or Denial of
Federal Application Meets Need for
Certification. - If an

application for a federal license
or permit is dismissed, denied, or
otherwise rendered void, then the
certification is no longer needed
and any state certification
proceeding or action is rendered
moot and unnecessary. Any
applicant for an activity needing
a state certification, which was
rendered moot and unnecessary,
must renew its application for
certification, and the full time
peried of subsection 5.1 of +hese

regutatiomes this rule is available
for tepartmertat review upon

resubmission of a complete
application.
€47-5A-6. Public Notice.

6.1. Corps of Engineers
Permits. -— The
PepartmentDivision's procedure for
issuing public notice for

certification of a Corps of
Engineers' permit may be either:
(1) A public notice issued jointly
with the U.S. Army Corps of
Engineers, or (2) a public notice
issued by the PepartmentDivision.
Such notice will describe the
activity, advise the public of the
scope of certification, their
rights to comment on the proposed
activity and to request a public
hearing, and will also inform the

public to whom they should send

their requests and comments.
(Appendix B) If the
PepartmerrtDivision issues the

public notice, then the applicant
will bear the cost.

6.2. Federal Energy
Regulatory Commission Licenses. -
- The PepartmentDivision's
procedure for issuing a public
notice for certification of a FERC
license shall be a Class II legal
advertisement, (See West—Virgiais

o= J 1 4 Lla ) oy . a
ot SarsS e C T IO 1y SECTITOIT—CWOS

artrolte—three,—chmrter—fifty—mnine
WV Code §59-3-2(a)) published by
the applicant in a newspaper of
general circulation in the county
in which the activity will take
place and in a principle newspaper
of regional circulation in the
area where the project is located.
Such notice will describe the
activity, advise the public of the
scope of «certification, their
rights to comment on the proposed
activity and to request a public
hearing, and will also inform the
public to whom they should send
their requests and comments
(Appendix B).

6.3. Public Notice for Other
Activities Regquiring
Certification. -- Public notice
for other activities requiring
certification will be published as
a Class I legal advertisement (See

vy d I & H . Fom o] 1o = L A}
Ve V.L.J.\dJ.J.J.J.a ANLYE LW R == I 0 ) W e e NP W W \S )y

Dc\..t_i_Ull tW\J, G..I.tiblc thLGG,
chapter—f+fey—rine WV Code §59-3-
2(a)) in the county where the
proposed activity will take place.
The applicant will bear the cost
of such advertisement.

6.4. Submission of Comments
to Applicant; Response. -— Any
comments and information received
by the PepartmentDivision may be
forwarded to the applicant so that
he may resolve disputes raised,
rebut adverse comments and
information, or supplement such
comments and information. The
BepartmertDivision will prepare a

response to significant comments.
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§47-5A-7. Public Hearings.

7.1. Purpose. - The
purpose of the public hearing is
to afford persons and

organizations the opportunity to
present comments and information
which will assist the
PepartmentDivision in its
decision-making process on
application for certification.

7.2. Decision to Hold Public
Hearing.

7.2.a. The decision to hold
a public hearing lies within the
discretion of the director. The
director will evaluate all
requests for a public hearing and
make a decision based on such
requests. Such requests should
explain the need for the public
hearing and set forth the kind of
information, material, or comments
expected to be given at the
hearing. The director may also
held a public hearing without
request.

7.2.b. When a public
hearing is called by the director,
he shall send a written notice to
all parties receiving the public
notice and shall publish a Class I
legal advertisement (See West
Yirgintatode—sentior—twor—articte

S ; ; WV Code
§59-3-2(a) in a newspaper in the
county where the activity is
located or proposed. Such hearing
notice shall be sent at least
thirty (30) days prior to the
hearing date and shall include all
pertinent information including
location, date and time. The
applicant shall bear the cost of
publishing any notice.

7.3. Conduct of Public

Hearing.

7.3.a. If the public
hearing is held, it may be
conducted by a hearing officer who
shall be appointed by the
director.

7.3.b. The public hearing
will be conducted in an ordexrly
fashion. Anyone having comments
and information may present them
to the hearing officer subject to
reasonable time limitations. If
such information and comments are
lengthy, the PepartmentDivision
encourages the submission of
written testimony with attached
documents. The oral presentation

should summarize the written

testimony.

§47-5A-8. Appeal of
Certification.

8.1. Standing for Requesting

and Appeal Hearing; Regquests;
Decision.
8.1.a. Any person whose

property, interest in property, or
other constitutionally protected
interests, under West Virginia
State Constitution Article 3,
Section 10, are directly affected

by the PepartmertDivision's
proposed certification or
certification denial, except for
those activities covered by

section 9 of these—regulstions

this rule, may request a hearing
within fifteen (15) days after
notification of such proposed
certification decision.

8.1.b. A person described
under suseetion—f(ar subdivision
8.1.a. shall make such a request
to the director. The request for
hearing shall identify the
interest directly affected and set
forth the manner in which the
person 1is aggrieved or adversely
affected.

8.1.c. The director shall
decide whether to hold such
hearing.

8.2. Appeal Hearing.

8.2.a. If the request for
a hearing is granted, the
director, or his designated

appointee acting as a hearing
examiner, will hold the hearing
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within sixty (60) days. All
hearings will normally be held in
Charleston at a place specified by
the director. The director,
however, may hold the hearing at
another location or time.

8.2.b. The parties to the
proceeding shall be the aggrieved
person, who shall be known as the
appellant and the Pepartment—of
Nartorar—Resoureces Division of
Environmental Protection which
shall be the appellee.

8.2.c. In conducting the
hearing, the director or his
designated appointee acting as a
hearing examiner, shall follow the
procedures contained in the West
gt tode—=ectionr—onne,—artiete
five;,——chapter—twenrty—rre—a—et-
Seg—— WV _Code $§29A-5-1 entitled
"Contested Cases." Both parties
may be represented by counsel.

8.2.d. Parties may seek
discovery and may make various
motions as outlined in the West
Virginia Rules of Civil Procedure,
Rules 7-16 and 26-37, which rules
shall generally apply.

8.2.e. After the hearing
the director shall decide the
issues presented and shall notify
the parties of such decision.

§47-5A-9. Certification of Corps
of Engineers General Permits on
State, Regional, or Nationwide
Basis.

9.1. General Permits on
State, Regional or Nationwide
Basis.

9.1.a. In carrying out the
Section 404 dredge or £fill
permitting program, the Corps of
Engineers may issue general
permits on a state, regional or
nationwide basis. See 33 U.S.C.
§1344 (e) . Activities covered by
such general ©permits do not
require individual application to
the Corps of Engineers for a

Section 404 permit. Any such
general permit must be for a
category of activities which are
similar in nature, will cause only
minimal adverse environmental
effects when performed separately,
and will have only minimal
cumulative adverse effect on the
environment.

9.1.b. Corps of Engineers
general permits require state
certification. The state may
certify in accordance with

subsections 3.1 and 3.2 of +hese
regatatiorms this rule.

9.2. Procedures for
Certification of Corps of
Engineers General Permits.

9.2.a. Public Notice. --
When the Corps of Engineers
proposes to issue a general

permit, it requests certification
from the state. Public notice of
the request for certification and
the director's proposed
certification decision may be
either: (1) a public notice issued
jointly with the U.S. Army Corps
of Engineers; or (2) a public

notice issued by the
PepartmentDivision.

Such public notice will
describe the category of

activities included in the general
permit, advise the public of the
scope of certification, their
rights to comment on the proposed
certification decision, and to
request a public hearing. Such
notice will also inform the public
to whom they should send their
requests and comments.

9.2.b. Public Hearings. —-
Comments and requests for public
hearings will be evaluated by the
director pursuant to section 7 of
these—regulation this rule.
Public hearings will be publicly
noticed and conducted in
accordance with section 7 of these

regutation this rule.

9.3. Appeal of Certification
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of Corps of Engineers General
Permits.

9.3.a. Notice. --  Prior
to conducting any activity
authorized by a Corps of Engineers
general permit, any such
authorized person shall publish a
Class I legal advertisement in a
qualified newspaper in the county
where the activity will take
place. Such notice shall describe
the activity, advise the public of
the scope of the granted
certification, their rights to
comment on the proposed activity,
and to request an appeal hearing.
Such notice will also inform the
public to whom they should send
their comments and regquests and
conform to Appendix C. The
applicant must forward a
certificate of publication of this
notice to the director prior to
conducting any activity authorized
by a Corps of Engineers nationwide
permit.

9.3.b.
Certification.

Appeal of State

9.3.b.1. Any person
whose property, interest in
property, or other
constitutionally protected
interest under West Virginia State
Constitution Article 3, Section
10, are directly affected by the
PepartmentDivision's certification
of any individual activity
authorized by a certified Corps of
Engineers' general permit may
request an appeal hearing within
fifteen (15) days after
publication of the notice
described in Seettor—5+3 (a,\i of

these—reguiations subdivision
9.3.a of this rule.
9.3.b.2. A person

described under subsectiomr b+
paragraph 9.3.b.1 shall make such
request to tThe director. The
request for hearing shall identify
the interest directly affected and
set forth the manner in which it
is aggrieved or adversely
affected.

9.3.b.3. The director
shall decide whether to hold such
hearing and will conduct the
hearing in accordance with Secticn
2t r—tdr—of—these—reguiaticns

subdivisions 8.2.a through 8.2.4.

2.3.b.4. The director
shall examine the issues presented
and notify the parties of his
decision to either uphold, modify
or withdraw certification for the
individual activity.

§47-5A-10. Enforcement of
Certification Provisions.

10.1. General. -- The Clean
Water Act provides that any
certification condition becomes a
term or condition of any federal
license or permit. 33 U.s.cC.
§1341 (d) . Certification
conditiong, therefore, are subject
to the enforcement mechanisms
available for enforcing the terms
or conditions of the federal
license or permit to which they
attach. In addition, other
enforcement mechanisms under the

Code—of West—Virginta WV Code may
be available. See e.g. West

TVT.-LJ.\:‘.;.LI..;..Q C\J\.-‘LC DLL}-JDC\-tJ..UJ.J. h.;-..l..t_y 7

1o = = 4= L L = £
L-llClH L L L.WC.llL-'Y (=R yaws [as ] ul W UGS BRI § _L_LVC,
articte—sever,—chapter—twenty- WV
Code §22-1-3(a), §22-11-24, and
§22-11-25.
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NOTE - Appendix A-C is omitted and
is available in the Secretary of
State's office or the DPepartment
of—Notural—Rescurces Division of
Environmental Protection’s Office
of Water Resources.




APPLICANT

Appendix A

STATE OF WEST VIRGINIA
DIVISION OF ENVIRONMENTAL PROTECTION

State 401 Certification Request
for Hydroelectric Projects

CONSULTING AGENCY

FERC PROJECT NUMBER

NAME AND LOCATION OF PROJECT

ACCEPTANCE DATE OF LICENSE APPLICATION BY FERC

The West Virginia Division of Environmental Protection (WVDEP) will consider and

evaluate a request for State 401 Certification, as required by the Federal Clean Water Act,

at such time as the following are received:

1.

2.

Letter of request for State 401 Certification;

Three (3) copies of the FERC license application;

FERC Order of Acceptance of License Application for Filing; and

A certification of publication f rom the newspaper in the county wherein the

discharge originates publishing a Class Il legal advertisement

(Attachment I).

The WVDEP has twelve (12) months in which to act upon the State 401

Certification request commencing from the date of receipt of all of the above items.

For your information and guidance, enclosed is a copy of the WVDEP State 401

Certification regulations.
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TO THE APPLICANT:
(__) Your completed request for State 401 Certification has been received by
the WVDEP-Office of Water Resources. The initiation of the 12-month review period is

effective

(__) Your request for State 401 Certification is incomplete and will not be
considered until the following is received:

1.

Director, WV Division of Environmental Protection

By:

Chief, Office of Water Resources

cc: Federal Energy Regulatory Commission
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NOTICE
Publication Date:
Expiration Date: (30 Days After Date of Initial
Publication)
TO WHOM IT MAY CONCERN:

State Certification, as required by Section 401 of the Clean Water Act, has been
requested of the West Virginia Division of Environmental Protection (WVDEP) for:

(Name of Project)

(Name of Applicant)

SCOPE OF CERTIFICATION: Pursuant to Section 401 of the Federal Clean Water Act, the
State may, either certify, certify with conditions, deny or waive certification that the
proposed activity will comply with Sections 301, 302, 303, 306 and 307 of the Federal
Clean Water Act and other appropriate requirements of State law. When issuing
certification, the WVDEP may consider the proposed activity’s impact on water
resources, fish and wildlife, recreation, critical habitats, wetlands and other natural
resources under its jurisdiction. Procedural and interpretive regulations governing the
scope of the Division’s certification, public comment, hearings and appeals are in Title 47,
Series A.

DESCRIPTION OF THE ACTIVITY: (Give a description which describes the activity and
indicates the river or stream to be affected.)

PROJECT LOCATION: (Provide milepoint on the river or stream and nearest post office.)
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INFORMATION AVAILABLE: The license application is available for inspection
between the hours of 9:00 a.m. and 4:00 p.m., Monday through Friday, at the following
locations:

WV Division of Environmental Protection
Office of Water Resources

Regulatory Review Program, Room 78
1201 Greenbrier Street

Charleston, West Virginia 25311-1088

Or

WVDEP District Office (provide address)

COMMENTS: Comments and information relating to Section 401 certification for this
activity are hereby solicited. @ Such information on the activity’s impact will be
considered if postmarked prior to the expiration date of this notice. The need fora
public hearing will be determined based on an evaluation of specific request for such
hearing. All comments and information should be mailed to:

Regulatory Review Program
WVDEP-Office of Water Resources
1201 Greenbrier Street

Charleston, West Virginia 25311-1088

Comments and information postmarked later than the expiration date may not be
considered.



Appendix C

NOTICE OF PROPOSED ACTIVITY IN NAVIGABLE WATERS

[ (The),

(Name of individual organization or company)
propose to conduct the activity described below for which a U.S. Army Corps of Engineers’
nationwide permit has been issued. Certification, as required by Section 401 of the
Clean Water Act, has been request of the West Virginia Division of Environmental
Protection (WVDEP). Under the terms of the Division’s certification,

I(WE), am(are) to provide this Class | legal

advertisement thirty (30) days before conducting the proposed activity. Any person who
may be adversely affected or aggrieved by the Division’s certification authorizing this

activity with fifteen (15) days after publication of this notice.

PROJECT LOCATION: (Give location of proposed activity, including milepoint and

name of the river or stream, nearest post office and street address, if appropriate.)

GENERAL/NATIONWIDE PERMIT AUTHORIZATION: This activity is authorized by the

U.S. Army Corps of Engineers’s General/Nationwide Permit No. which covers

(Provide the description of your General/Nationwide permit authori-
zation as stated in the Corps of Engineers’s regulations 33 CFR 330.5.)
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SCOPE OF CONDITIONS OF CERTIFICATION: Pursuant to Section of the Federal Clean

Water, the State may certify with conditions that the abo e described activity will comply
with Sections 301, 302, 303 and 307 of the Federal Clean Water Act and other appropriate
requirements of State law. When issuing certification, the WVDEP considers the impact
on water resources, fish and wildlife, recreation, critical habitats, wetlands and other
natural resources under its jurisdiction from the category of activities authorized by the
general/nationwide permit has conditioned its certification by requiring this notice

among other conditions:

REQUESTS FOR HEARINGS: Any person adversely affected or aggrieved by the

Division’s certification authorizing this activity may request hearing appealing the
Division’s certification with fifteen (15) days after publication of this notice pursuant to
Title 47, Series 5A, Code of State Regulations. Such request for hearing shall identify
the requesting party’s interest and the manner in which the interest is aggrieved or

adversely affected. Such request shall be sent to:

Chief, Office of Water Resources

WV Division of Environmental Protection
1201 Greenbrier Street

Charleston, West Virginia 25311-1088

ATTN: Regulatory Review Program



