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DEPARTMENT OF ENVIRONMENTAL PROTECTION

BRIEFING DOCUMENT

Rule Title: RULES FOR INDIVIDUAL STATE CERTIFICATION OF ACTIVITIES

REQUIRING A FEDERAL PERMIT Title 47 Series 5A

AUTHORITY: §§ 22-11-7(a) and 22-1-6(d)(6).

SUMMARY OF RULE:

The proposed amendments to this rule are being made to adopt into rule requirements that
have been applied through past practices for coal related activities requiring mitigation
and 1ssuance of a 401 State Certification of a 404 Permit. Ratios for monetary
compensation for temporary impacts are detailed. Monetary compensation for permanent
impacts to wetlands from coal related activities are made the same as non-coal related.
Stream measurement information is being requested to be added to the 401 application.

STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:

The proposed amendments to this rule are being made to adopt into rule requirements that
have been applied through past practices for coal related activities requiring mitigation
and issuance of a 401 State Certification of a 404 Permit.

FEDERAL COUNTERPART REGULATIONS - INCORPORATION BY
REFERENCE/DETERMINATION OF STRINGENCY:

There is no federal counterpart regulation, thus no determination of stringency is required.
CONSTITUTIONAL TAKINGS DETERMINATION:
In accordance with §22-1A-1 and 3(c), the Secretary has determined that this rule will not

result in taking of private property within the meaning of the Constitutions of West Virginia
and the United States of America.

. CONSULTATION WITH THE ENVIRONMENTAL PROTECTION ADVISORY

COUNCIL:

During a May 22, 2007 and May 30, 2007 meetings, the Environmental Protection
Advisory Council reviewed and discussed this rule. Their comments are contained in the
attached minutes.



West Virginia Department of Environmental Protection

ADVISORY COUNCIL MEETING MINUTES
Monday — May 21, 2007
1:00 p.m. — 3:00 p.m.
601 57® Street, SE, Charleston, WV
West Virginia Room — 3" Floor

ATTENDEES:

Advisory Council Members:

Rick Roberts
Karen Price
Bill Raney
Lisa Dooley
Larry Harris
Jackie Hallinan

DEP:

Randy Huffman, Deputy Cabinet Secretary/Director ~Division of Mining & Reclamation
Karen G. Watson, Assistant General Counsel

Ken Ellison, Director - Division of Land Restoration

Lisa McClung, Director — Division of Water and Waste Management

John Benedict, Director — Division of Air Quality

Lewis Halstead, DMR

Ken Politan, DMR

Charlie Sturey, DMR

Jessica Greathouse, Chief Communication Officer — WVDEP - Public Information Office
James Martin, Chief, Office of Oil & Gas

Carroll Cather, DWWM

Pam Nixon, Advocate

David L. Vande Linde, Blasting

Jim Mason, DAQ

Mike Zeto, DWWM — EE

Matt Sweeney, DWWM

VISITORS:

Ann Bradley, Spilman Thomas & Battle
Charlie Burd, JOGA

Don Garvin, WVEC

Dave Yaussy, Robinson & McElwee

Randy Huffman, Deputy Cabinet Secretary - West Virginia Department of Environmental Protection
called the meeting to order at 1:00 p.m.
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Karen Price stated that the Council did not have enough time to review the rules, therefore was
requesting to have another meeting to discuss further and the remaining of the Council agreed. The
Council will meet May 30, 2007 at 10:00 a.m. - WVDEP - 601 57% Street, SE — Charleston, \AY
25304 — West Virginia Room (3001).

Deputy Cabinet Secretary Huffman apologized for the short time period regarding the rules getting
out to Council. Randy Huffman then introduced Karen Watson, Assistant General Counsel to
discuss with the Council the DEP bills that had passed in the 2007 Regular Legislative Session:

e SB 337 — Establishing New Greenhouse Gas Inventory Program
Approved by Governor — April 4, 2007

e SB 425 — Relating to Water Pollution Control Revolving Fund
Approved by Governor — April 4, 2007

e SB 465 — Establishing Dam Safety Rehabilitation Revolving Fund
Approved by Govemor —~ March 27, 2007

e SB 490 — Relating to Underground Storage Tank Insurance Fund
Approved by Governor — April 3, 2007

e SB 524 — Requiring Proof of Lawful Disposal of Solid Waste
Approved by Governor — March 28, 2007

e SB 588 —Removing Tax Expiration Date on Manufacturing or Production of Synthetic Fuel
From Coal
Approved by Governor — April 4, 2007

Karen Watson then gave a brief summary of each proposed rule for the 2008 legislative session:
Air Quality

45CSR6 — Control of Air Pollution from Combustion of Refuse

SUMMARY

Proposed Rule 6 is now a basic open burning/ incinerator rule. Revised scope includes ‘statutory air
pollution,” addition of new language for posted operating instructions and open buming or
incineration of animal or poultry carcasses during a declared state of emergency. Except for
temporary Air Curtain Incinerators for land clearing debris (DOH jobs) and incineration of animal or
poultry remains, most Air Curtain Incinerators will now be exempted under Rule 6 and placed under
Rule 18.

COMMENT

Mr. Harris: Why does it allow low-level radioactive waste?
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DEP Response: To allow crematories to dispose of bodies with chemo drugs. Does not allow high-
level radioactive compounds related to research.

Council wanted to know if the agency would accept comments in writing after the meeting (e-mail n
comments)

DEP Response: Yes
45CSRS — Ambient Air Quality Standards
SUMMARY

NAAQS rules 45CSR8,45CSR9 & 45CSR12 have been combined for the 2008 legislative session.
Rule 8 is now the complete NAAQS incorporation by reference rule, and 45CSR9 & 45CSR12 will
be repealed and replaced. Revisions to SO, & PM NAAQS include correction of SO, annual primary
standard from 0.003 to 0.030 ppm, addition of annual and 24-hour PM> 5 standards, and addition of
measurement methods for PM; 5. Revisions to CO & Ozone NAAQS include revocation of one-hour
ozone standard except for Berkeley & Jefferson counties, identification of one-hour ozone
maintenance areas, and addition of 8-hour primary and secondary ozone standards. Revisions to NO
and Lead NAAQS include addition of primary and secondary standards for lead, and addition of
measurement methods for lead. Revisions also include general language updates, improved citing
and consistency.

COMMENT

M. Harris: Are we sure we are protecting the public’s health? We should not be lowering standards
so that our energy being transmitted to other states doesn’t pollute our air. Are we aware of EPA’s
Science Advisory Panel?

DEP Response: CAIR aims to lower emissions at power plants. Utility controls are helping us meet
targets earlier. EPA’s regional approach has generally been successful and we are seeing
tremendous benefits. The agency is aware of the EPA’s panel, and EPA is considering more
stringent regulations but has not done so yet.

45CSR16 — Standards of Performance for New Stationary Sources

SUMMARY

Revisions to rule incorporate annual incorporation by reference updates and exclusions.

COMMENT

No questions.



45CSR18 — Control of Air Pollution from Combustion of Solid Waste

SUMMARY

CISWI Rule 18 combines and incorporates by reference all current federal Section 111/129
combustion regulation into one rule. Old Rule 24 will be repealed and replaced. New exemption

section is consistent with revised Rules 6, 25 and 34. Revisions also include revised scope, extensive
federal counterpart langnage updates, improved citing and consistency.

COMMENT
No questions.

45CSR25 — Control of Air Pollution from Hazardous Waste Treatment, Storage and Disposal
Facilities

SUMMARY
Revisions to the proposed rule include general annual incorporation by reference and revisions
required to maintain consistency with the DWWM’s rule 33CSR20 and federal counterpart

regulation. Addition of direct incorporation by reference of new provisions published in the Federal
Register. Language for pathological waste incinerators is revised for clarity.

COMMENT

No questions.

45CSR34 — Emission Standards for Hazardous Air Pollutants

SUMMARY

Rule 34 now combines all NESHAP regulations previously adopted under both Rules 15 & 34. Old
Rule 15 will be repealed and replaced. Revisions to Rule 34 incorporate annual NESHAP updates
under Parts 61 & 63. Some Part 63 standards affecting non-major sources of hazardous air pollutants
are being excluded from incorporation by reference: Qil and Natural Gas; Polyvinyl Chloride and
Copolymers; Primary Copper Smelting; Secondary Copper Smelting; and Primary Nonferrous
Metals.

COMMENT

No questions.

45CSR39 - Control of Annual Nitrogen Oxides Emissions

SUMMARY

Annual CAIR NOx Rule - Incorporates revisions to 40 CFR Part 96.
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COMMENT

No questions.

45CSR40 - Control of Ozone Season Nitrogen Oxides Emissions

SUMMARY

Ozone Season CAIR NOx Rule - Incorporates revisions 40 CFR to Part 96.

COMMENT

No questions.

45CSR41 - Control of Annual Sulfur Dioxide Emissions

SUMMARY

Annual CAIR SO; Rule - Incorporates revisions to 40 CFR Part 96.

COMMENT

No questions.

45CSR42 — Greenhouse Gas Emissions Inventory Program

SUMMARY

The Greenhouse Gas Inventory Program Rule is authorized by SB337 passed in the 2007 legislative
session. The rule establishes a program which requires the reporting and inventory of greenhouse gas
emissions by stationary sources which emit more than a de minimis amount; inventories greenhouse
gas emissions from stationary, area, mobile and biogenic sources, and accounts for reductions,
capture and sequestration; provides for: a periodic compilation of a greenhouse gas inventory; a
determination whether WV is a net sink or emitter; development of a registry for voluntary
reductions; and a determination whether greenhouse gas can be developed as an asset for economic
development.

COMMENT

Mr. Raney: Is the exclusion still there for coal preparation activities?

DEP Response: Yes, section 3.2. (45CSR42)

Mr. Raney: How do we quantify sequestration?

DEP Response: Don’t think we will get down to stationary Source level. Agency will look at area
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sources and biogenic activities. Once we get information, we will compile in an inventory.

Division of Water and Waste Management

33CSRY — Standards for Beneficial use of Filtrate from Water Treatment Plants

SUMMARY

This legislative rule establishes a mechanism and requirements for the permitting, siting, bonding,
and use of water treatment plant sludge from water treatment plants that has beneficial properties.
This rule applies to the beneficial use of water treatment plant sludge and to any person who seeks
approval from the Secretary to beneficially use such sludge within the state. This rule is intended to
enhance the resource recovery and recycling goals of article fifteen of chapter twenty-two of the
West Virginia Code and to encourage the beneficial use of water treatment plant filtrate. Section 22-
15-23 of the West Virginia Code and this rule, and not the provisions of W. Va. Code § 22-15-10 or
33 CSR 1, shall govern the beneficial use of water treatment plant sludge. This rule does not apply
to sewage sludge, products derived from sewage sludge, sludges regulated under 33 CSR 8, or
materials regulated as hazardous waste under W. Va. Code §§22-18-1, et seq.

COMMENT

Lisa Dooley: Public notice of permits — who bears the cost — there has to be a more efficient way of
getting notices out than Class Ilegal ads. This is a suggestion for the future.

DEP Response: Applicant bears cost— DEP is trying other methods of getting the information out —
but not everyone has access to e-mail.

400 people on DEP’s mailing list to receive permits by e-mail and we have between 30-40 who
receive permits by US mail.

33CSR20 - Hazardous Waste Management System
SUMMARY

This amendment will adopt by reference approximately two years of changes to federal regulations
by adopting the federal regulations in effect as of June 1, 2007 consisting of changes that correct
errors in previously enacted Dye and Pigment rule and Manifest rule, allow more hazardous waste,
allow greater flexibility in SW-846 testing and monitoring, allow more mercury containing devices
to be managed as universal waste, streamline permitting process through a standardized permit,
allow additional headworks and de minimus waste exemptions, reference Clean Air Act standards
for hazardous waste combustors, allow a series of paperwork burden reductions for hazardous waste
management facilities, COITects errors in 40 CFR (federal regulations) and excludes cathode ray tubes
from the definition of solid waste under certain conditions. Language corrections, updated
references and a change as the result of an EPA comment regarding annual groundwater monitoring
at corrective action sites are also included in the amended rule. The rule amendment is not projected
to require additional operating expenses above current levels as the amendments are generally de-
regulatory in nature.
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COMMENT
No questions.
33CSR30 ~ Underground Storage Tanks
SUMMARY

There are several new provisions to reflect the 2005 Federal Energy Act, including: secondary
containment requirements for new or replaced thanks or piping; secondary containment requirements
for new or replaced fuel dispenser systems; tank eligibility for delivery, deposit or acceptance —
enables agency to prevent deposit or delivery to a tank that is not in compliance; and training
requirements for individuals who operate, maintain or are responsible to address emergencies from
spills or releases from underground storage tank systems.

COMMENT

No questions.

47CSR2 - Requirements Governing Water Quality Standards

SUMMARY

The proposed revisions reflect updates identified during the federally-mandated triennial review of
the Water Quality Standards rule. These include proposed additions to the trout water list, new
criteria for nutrients, revisions to criteria in Appendix E and a use redesignation in the Guyandotte
River Basin.

COMMENT

Mr. Raney: Would like to have the trout water list stay within the agency and be able to discuss
the science on a case-by-base basis before the EQB, not the Legislature.

DEP Response: The DEP believes the scientific basis for the proposed trout streams is clear and
does not need to be litigated before the EQB.

Mr. Harris: Commented on the changes in Appendix E and asked whether the formula change for
copper and cadmium resulted in a more or less stringent standard.

DEP Response: The changes in Appendix E are recommended by EPA, updating MCL'’s, etc. The
revised hardness formulas represent EPA’s latest science.




47CSR10 — National Pollutant Discharge Elimination System (NPDES)
SUMMARY

The proposed revisions to the National Pollutant Discharge Elimination System Rule reflect
updates/additions made to the various federal regulations that govern the NPDES program. The
proposed changes also include specific language in section 14 of the rule relating to the Pretreatment
Program to ensure that the rule is consistent with the most recent federal pretreatment regulations in
40 CFR Part 403.

COMMENT
No questions.
47CSR34 — Dam Safety
SUMMARY

The proposed revisions establish requirements governing the disbursement and use of moneys in the
Dam Safety Rehabilitation Revolving Fund, authorized by SB 465 in the 2007 legislative session.

COMMENT

Ms. Hallinan: Any progress being made in reducing the number of deficient dams?
DEP Response: Not very much. The fund initiative is badly needed.

60CSR5 — Antidegradation Implementation Procedures

SUMMARY

Antidegradation is a requirement of the federal Clean Water Act intended to preserve the existing
quality of the State’s waters and to prevent and/or minimize future degradation. The rule was first
adopted in 2001 and establishes four levels, or tiers, of protection for state waters, Tiers 1,2,2.5and
3. FEach tier provides a graduated level of protection used during the NPDES permit issuance
process. The proposed revisions to the rule carry forward the agency’s antidegradation
implementation efforts, and move the Tier 2.5 streams that had been on the “presumptive” list in
Appendix C to a final proposed list in Appendix A. The agency is proposing a total of 156 streams
be included on the list. The list of 156 waters is comprised of the 37 waters that did not receive
objections in the formal objection period, those waters that contain reproducing trout and are 100%
on public land, those waters listed as high quality on public land based on their high biological
scores, and Loop Creek.

COMMENT

Mr. Harris: Suggested we file with 309 streams instead of 156 streams because Legislature will
further reduce.




Mr. Raney: Suggested we start with 39.

Mr. Harris: Asked about section 2.11 in the definitions regarding “trading” and if it includes cross-
pollutant trading.

DEP Response: The definitions were unchanged from the ones the EQB first adopted in 2001. The
agency does not think it allows cross-pollutant trading.

Division of Mining and Reclamation

38CSR2 — Surface Mining Reclamation Rule
SUMMARY

§38-2-3.2.g. Notice of Technical Completeness is new language and is to provide the public an
opportunity to review the application once technical review is completed. §38-2-5.4.e.1is removing
language that is contrary to returning the natural drainway to its original pattern, profile, and
dimensions once drainage control structure is removed. The changes in §38-2-5.6 clarify what
operations may be exempt from conducting a ‘“Surface Water Runoff Analysis”, monitoring
requirements and removes phase-in compliance schedule that expired on June 19, 2006. Changes to
§38-2-6 removes duplication of rules for Blasting and after this change, all the requirements for
blasting will be contained in Surface Mining Blasting Rule, Title 199 Series 1. New §38-2-11.8
titled “Bond Credit for Reclamation of Bond Forfeiture Site under a No Cost Reclamation Contract”
encourages qualified operators to undertake reclamation of bond forfeiture sites for the purpose of
eliminating hazards to human health and safety, abating pollution of surface and ground waters and
the contribution of sediment to adjacent areas, and restoring land to beneficial uses. Changes in §38-
2-14.15.c.2 and 14.15.d.3 are clarifying contemporaneous reclamation rules on excess spoil disposal.
The changes in 14.15.¢ remove a phase-in compliance schedule that expired in 2004. The changes in
§38-2-23 are being made to make the mining rule consistent with the proposed changes in the State’s
NPDES Mining Rules.

COMMENT

No questions.

47CSR5A — Individual State Certification of Activities Requiring a Federal Permit
SUMMARY

The proposed amendments to this rule are being made to adopt into rule requirements that have been
applied through past practices for coal related activities requiring mitigation and issuance of a 401
State Certification of a 404 Permit. Ratios for monetary compensation for temporary impacts are
detailed. Monetary compensation for permanent impacts to wetlands from coal related activities are
made the same as non-coal related. Additional economic and stream measurement information is
being requested to be added to the 401 application.




COMMENT

Mr. Harris: How do we determine the “ordinary high water mark” under section 4.2.f.4 and how is it
determined on a small stream?

DEP Response: The US Army Corps of Engineers is responsible for determining “waters of the
U.S.” under the rule.

Mr. Harris: What are the differences between coal and non-coal impacts and how are they
determined?

DEP Response: Rule has to be consistent with statute.
47CSR30 - WV/NPDES Rules for Coal Mining Facilities
SUMMARY

The proposed amendments to this rule are being made to allow general clean-up of sections
referencing outdated names of agencies and references to the EQB governing rule making. This rule
addresses the Secretary as being the person as head of all actions. References to the “Director” are
changed to “Secretary” to eliminate the need to distinguish between the Director of Mining and
Reclamation and the Director of Water and Waste Management when issuing a coal related
WV/NPDES permit. This rule adds provision for storm-water coverage for certain minimal activities
without the requirement for modification through application to the permit. This rule also provides
for an advanced approval of transfer of a WYV/NPDES Permit to coincide with the advanced approval
of the corresponding Article 3 Permit. This rule clarifies provisions related to coal remining
operations and provides a remining water quality standard variance for any parameter of concern.

COMMENT
No questions.
199CSR1 - Surface Mining Blasting Rule
SUMMARY

The proposed amendments change the following sections: 2.27.  Adds the definition of “other
structure” (structures built by the permittee); 238 Clarifies definition of “surface mine operation”;
3.2.C. Plan for blasting should include seismic monitoring when within 1000 ft of a structure, and
performance specifications for blasting seismographs; 3.4. Areas of blasting that will be regulated for
shaft and slope development; 3.6.¢.3. Requiring field practice guidelines for blasting seismographs;
3.7a Request for altemate limits must have written consent of the owner; 3.9. Minimum
qualifications and continuing education requirements for surveyor; 4.1.b. Allows the agency to
consider blasting experience of applicants that was gained prior to the last three years; 4.5.d.
Requires applicants who have been suspended or revoked in other states to show cause as to why
should be issued a certification; 4.9.a.2 process for issuing a temporary suspension to a blaster and
appeal rights; 4.13 Clarifies blasters responsibility of training the blasting crew; 5.2.2.3&4 Clarifies

10




the investigations process on a claim of blasting damage; 6.1 Requiring that any arbitrators that are
removed from the list must be done with cause; and 7.3 Detonators and initiation systems are not
considered for calculation of fees.

COMMENT
No questions.

Office of Qil and Gas

35CSR3 - Coalbed Methane Wells Rule

SUMMARY

The WVDEP, Office of Qil and Gas is proposing to revise existing rule 35CSR3. Series 3 is a
legislative rule in place to enforce the provisions in WV Code §22-21-1 et seq., Coalbed Methane
Wells and Units, commonly referred to at the Coalbed Methane Act. The revisions will: Address
the establishment of special field rules to promote the orderly development of coalbed methane
fields; Protect the correlative rights of all owners located within the geographic area for which
special field rules are established; Provide a process by which the Review Board may hold a hearing
on an application for special field rules and issue such rules; Insert language (Section 17) which was
inadvertently deleted from the rule during the 2006 legislative session. This language existed in the
rule prior to the revisions in 2006.

COMMENT

Is this the same rule that went through last year?

DEP Response: Yes, except for two sections that had changes:

16.2.¢ — advertisement “15 days”

16.1.6.1 — “FOIA” issue that came out of the LRMRC.

Mr. Raney: Is this the product of the stakeholders group?

DEP Response: Yes.

Ms. Hallinan: What is a field rule?

DEP Response: Special spacing procedure for coalbed methane wells. It deals with pooling and
royalty issues.

Division of Land Restoration

33CSR10 - Recycling Assistance Grant Program
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SUMMARY

This rule sets out guidelines and procedures for providing assistance grants to local governments and
other interested parties for the purpose of planning, initiating, expanding, or upgrading recycling
programs, provide related public education programs, and assist in recycling market procurement
efforts.

COMMENT
No questions.

60CSR3 - Voluntary Remediation and Redevelopment Rule

SUMMARY
This legislative rule establishes the eligibility, procedures, standards and legal documents required
for voluntary and brownfield cleanups and updates risk protocol standards, including updates to the
deminimis table. It also includes changes to the land use covenant section to incorporate the
components of the Uniform Covenant Act.

COMMENT

Ms. Dooley: Are there grant dollars for brownfields?

DEP Response: Yes
The next scheduled Advisory Council Meeting will be on May 30, 2007 at 10:00 a.m. Mr. Huffman
asked the Council members to notify the DEP of which rules they want to discuss so the right agency

person can be at the meeting. He also asked them to submit comments prior to the meeting if
possible.
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West Virginia Department of Environmental Protection

ADVISORY COUNCIL MEETING MINUTES
Wednesday — May 30, 2007
10:00 a.m. — 12:00 p.m.
601 57% Street, SE, Charleston, WV
West Virginia Room — 3" Floor

ATTENDEES:

Advisory Council Members:

Rick Roberts

Karen Price

Bill Raney

Larry Harris - Teleconference
Jackie Hallinan

DEP:

Randy Huffman, Deputy Cabinet Secretary/Director ~Division of Mining & Reclamation
Karen G. Watson, Assistant General Counsel

Lisa McClung, Director — Division of Water and Waste Management

John Benedict, Director —~ Division of Air Quality

Jessica Greathouse, Chief Communication Officer - WVDEP — Public Information Office
Pam Nixon, Advocate

Jim Mason, DAQ

Mike Zeto, DWWM - EE

John Morgan, DWWM

Scott Mandirola, DWWM

Greg Adolfson, PIO

VISITORS:

Dave Yaussy
Brittany Cams
Joe Gollehon
Gregory Hoyer
Jeff Mauzy
Amy Christy

Randy Huffman, Deputy Cabinet Secretary - West Virginia Department of Environmental Protection
called the meeting to order at 10:00 a.m. Advisory Council Member Larry Harris joined the meeting
via teleconference. Deputy Cabinet Secretary Huffman then turned the meeting over to Karen
Watson, Assistant General Counsel for the West Virginia Department of Environmental Protection.
Karen informed the Council that the agency had received comments from several Council members
and those comments would be appended to the minutes. (see attached) She explained the agency
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had representatives from each of the programs to answer questions for the rules identified in those
comments. She also explained the agency had made several changes in the rules as a result of those
comients.

Air Quality

45CSR6 — Control of Air Pollution from Combustion of Refuse

SUMMARY

Proposed Rule 6 is now a basic open buming/ incinerator rule. Revised scope includes ‘statutory air
pollution,” addition of new language for posted operating instructions and open buming or
incineration of animal or poultry carcasses during a declared state of emergency. Except for
temporary Air Curtain Incinerators for land clearing debris (DOH jobs) and incineration of animal or
poultry remains, most Air Curtain Incinerators will now be exempted under Rule 6 and placed under
Rule 18.

COMMENT
Larry Harris: Had raised the issue of “low-level radioactive waste” in the last meeting.

DEP Response: DEP has removed the chemotherapeutic waste and low-level radioactive waste
provisions from the proposed rule. The proposed rule does not in any way affect current medical
waste incineration rules now on the books.

45CSRS — Ambient Air Quality Standards
SUMMARY

NAAQS rules 45CSR8,45CSR9 & 45CSR 12 have been combined for the 2008 legislative session.
Rule 8 is now the complete NAAQS incorporation by reference rule, and 45CSR9 & 45CSR12 will
be repealed and replaced. Revisions to S0, & PM NAAQS include correction of SO, annual primary
standard from 0.003 to 0.030 ppm, addition of annual and 24-hour PM, s standards, and addition of
measurement methods for PM; 5. Revisions to CO & Ozone NAAQS include revocation of one-hour
ozone standard except for Berkeley & Jefferson counties, identification of one-hour ozone
maintenance areas, and addition of 8-hour primary and secondary ozone standards. Revisions to NO;
and Lead NAAQS include addition of primary and secondary standards for lead, and addition of
measurement methods for lead. Revisions also include general language updates, improved citing
and consistency.

COMMENT

Karen Price: Section 4.2.c - PM; s Maximum 24-Hour Average Concentration. The level for the 24-
hour primary and secondary standard states 35 ug/m’. This should be 65 ug/m’, pursuant to 40 CFR
50.7.

DEP Response: On October 17, 20006, the federal NAAQS regulation changed from 65 to 35.
2




Larry Harris: Restated his concern that the standards may not be stringent enough to protect public
health. He also restated his question about the antidegradation language struck from the rule.

DEP Response: DEP cannot lower the NAAQS standards below that of federal levels unless the

provisions for the stringency test in §22-1-3a are fully met. 45CSRI14, in its entirety, has wholly
replaced the intent of the relic anti-degradation language struck in proposed Rule 8.

45CSR39 — Control of Annual Nitrogen Oxides Emissions

45CSR40 - Control of Ozone Season Nitrogen Oxides Emissions

Ozone Season CAIR NOx Rule - Incorporates revisions 40 CFR to Part 96.
Annual CAIR NOx Rule - Incorporates revisions to 40 CFR Part 96.

45CSR41 ~ Control of Annual Sulfur Dioxide Emissions

Annual CAIR SO, Rule - Incorporates revisions to 40 CFR Part 96.

COMMENT

Karen Price: Asked why the opt-in language was deleted from each of these rules.

DEP Response: has removed the opt-in provisions in the three CAIR rules so that West Virginia can
say that CAIR equals NOx RACT for EGUSs under the PM2.5 implementation rule.

45CSR42 — Greenhouse Gas Emissions Inventory Program
SUMMARY

The Greenhouse Gas Inventory Program Rule is authorized by SB337 passed in the 2007 legislative
session. The rule establishes a program which requires the reporting and inventory of greenhouse gas
emissions by stationary sources which emit more than a de minimis amount; inventories greenhouse
gas emissions from stationary, area, mobile and biogenic sources, and accounts for reductions,
capture and sequestration; provides for: a periodic compilation of a greenhouse gas inventory; a
determination whether WV is a net sink or emitter; development of a registry for voluntary
reductions; and a determination whether greenhouse gas can be developed as an asset for economic
development.

COMMENT

Karen Price and Larry Harris: Both asked about the definitions of “anthropogenic” and “biogenic”
in the rule and asked for examples of each.

DEP Response: An example of an anthropogenic source is the coal extraction process and an
example of a biogenic source is the erosion of soil exposing a coal seam. The agency does not plan
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to ask sources to report biogenic activities. In order to receive credit a source must report all of its
emissions.

Karen Price: Can the reporting requirement in section 4.1 be made consistent with the emissions
inventory requirements.

DEP Response: The date in the rule is March 31° and is the same as the emissions inventory date.
Karen Price: Does not believe fees should be required for greenhouse gas reporting.
DEP Response: The agency will consider the issue.

Karen Price: The last sentence in section 5.3 allowing the Secretary to request information is not
authorized by statute.

DEP Response: It is authorized by the statute.
Karen Price: There should be a reasonable protocol for reporting emissions.

DEP Response: D AQ purposely wrote the rule in a manner flexible to the Secretary, as greenhouse
gas reduction quantification protocols are still being developed at this time.

Karen Price: Is WV going to sign on to the climate registry or are we going to have our own?

DEP Response: In order to trade, we have to be consistent with other programs, but we do not want
to be more specific in the rule.

Bill Raney: The exemption in section 3.2 includes language referring to sources covered by chapter
22-3 as well as sources required to report emissions. We are concerned this may take the exemption
in the statute away.

DEP Response: While the agency did not want to require mining extraction to report emissions,
thermal dryers associated with coal prep plants often have huge emissions of greenhouse gases.

That is the reason the statute and rule only exempt sources permitted under chapter 22-3.

Division of Water and Waste Management

33CSRY — Standards for Beneficial use of Filtrate from Water Treatment Plants
SUMMARY

This legislative rule establishes a mechanism and requirements for the permitting, siting, bonding,
and use of water treatment plant sludge from water treatment plants that has beneficial properties.
This rule applies to the beneficial use of water treatment plant sludge and to any person who seeks
approval from the Secretary to beneficially use such sludge within the state. This rule is intended to
enhance the resource recovery and recycling goals of article fifteen of chapter twenty-two of the
West Virginia Code and to encourage the beneficial use of water treatment plant filtrate. Section 22-
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15-23 of the West Virginia Code and this rule, and not the provisions of W. Va. Code § 22-15-10 or
33 CSR 1, shall govern the beneficial use of water treatment plant sludge. This rule does not apply
to sewage sludge, products derived from sewage sludge, sludges regulated under 33 CSR 8, or
materials regulated as hazardous waste under W. Va. Code §§22-18-1, et seq.

COMMENT

Larry Harris: DEP made changes to this rule during the Interims process last year, and the rule now
requires a permit for both short-term and long-term applications. Thisisa good change. However,
we feel that most of the information required in Section 7.3. Permit Application Requirements for
long-term permits should also be required for short-term permits.

DEP Response: The requirements of section 7.3 were intended to be directed toward facilities that
proposed to land apply filtrate as the beneficial use. It was intended to be applicable to both, ifland
application was the proposed method of reuse. Section 7.3 will be revised to more clearly reflect the
applicability of the requirement for both long-term and short-term, if land application is the
proposed beneficial reuse.

Rick Roberts and Larry Harris: Regarding the environmental effects of disposal of sludge are the
values in Table 1 of the rule sufficient?

DEP Response: The Table 1 values are the same as the sewage sludge levels in DEP’s other rules,
and the agency believes they are supported by sound science.

Rick Roberts and Larry Harris: Mr. Harris expressed concern with the distinction between

“beneficial reuse” and “disposal.” Mr. Roberts believes that his concerm is satisfied by the language
in section 3.1.b.1.

Rick Roberts: The rule should include general permits as proposed.

Larry Harris: Only individual permits should be allowed under the rule.

DEP Response: There will be public notice in the general permit process.

33CSR30 — Underground Storage Tanks

SUMMARY

There are several new provisions to reflect the 2005 Federal Energy Act, including: secondary
containment requirements for new or replaced thanks or piping; secondary containment requirements
for new or replaced fuel dispenser systems; tank eligibility for delivery, deposit or acceptance —
enables agency to prevent deposit or delivery to a tank that is not in compliance; and training

requirements for individuals who operate, maintain or are responsible to address emergencies from
spills or releases from underground storage tank systems.

COMMENT




Karen Price: Section 6.1. states "....including any person who accepts a delivery order, accepts
payment, delivers or deposits product into an underground storage tank.....". The portion that states
"_.accepts payment..." should be removed from this section because those individuals within a
company who accept payment or make payments most often do not know anything about the
underground storage tank (UST), the operation of the UST, or the current regulatory status of the
UST.

DEP Response: This language will give the agency a better handle on transporters and middle-men
involved in the process.

Karen Price: Section 7.3.a.1. states "....the methodology for verifying attendance, the date, time and
location of the course, the name of the offering organization, the credentials of the instructors, and a

"

certification that the technology or methods....."

1. The portion that states " the date, time and location of the course,...." should be deleted. For
large companies with many UST installations and locations there can be numerous individuals that
need to be trained. Training will most likely occur on multiple dates, times, and locations that may
not always be known until just prior to the training event. When new employees are hired training
might occur on short notice and for one individual. The burden of having to report the dates, time
and locations would hinder and slow down the training process and restrict a company's ability to
comply.

2. The portion that states "...the credentials of the instructors..." should be removed. Credentials
will vary from instructor to instructor new instructors might be utilized, and a company might not
know which instructors will be used at the various training sessions until just prior to the training
session. In addition, the course content is the main issue of concern and should be the main focus in
obtaining State approval of a training program.

DEP Response: Regarding dates, times and location of the training the agency will not require the
information prior to the training. As far as the credentials of the instructor the agency needs this
information as part of its curriculum review, in this case before the training.

Karen Price: Section 7.3.a.2 - This section states that a nonrefundable application fee of $280 must
be submitted with the application. Larger companies may have one training program, but administer
the training on multiple dates, times and Jocations. Having to submit an application for approval of
the training program each time the program is administered would be cost prohibitive, burdensome,
and would hinder the training process.

DEP Response: The agency agrees and believes the rule only requires a one-time fee.

Rick Roberts: Regarding the $5.00 per ton fee, how does a source measure the tonnage? Perhaps the
agency should consider using a cubic-yard approach.

DEP Response: The agency will consider.




47CSR2 — Requirements Governing Water Quality Standards
SUMMARY

The proposed revisions reflect updates identified during the federally-mandated triennial review of
the Water Quality Standards rule. These include proposed additions to the trout water list, new
criteria for nutrients, revisions to criteria in Appendix E and a use redesignation in the Guyandotte
River Basin.

COMMENT

Larry Harris: Does the use removal in section 7.2.d follow the federal Clean Water Act
requirements?

DEP Response: Yes, the agency followed all the requirements, federal and state, and required
extensive information from the company. The agency also conducted two public meetings.

Bill Raney: Mr. Raney repeated his concern with the listing of trout waters in the rule and the fact
that the list has to be approved by the Legislature. Karen Price agreed with this comment. J ackie
Hallinan and Larry Harris did not agree with this comment.

Karen Price: Questioned the need for Appendix D, because the Category C use applies to all
state waters.

DEP Response: Agency will consider.

Karen Price: Will the agency consider not making use removals go through the legislative
process.

DEP Response: The agency decided not to include any language pertaining 1o this issue at this
point in time, but will be subjecting this issue to the public participation process in the coming
months.

60CSRS5 — Antidegradation Implementation Procedures
SUMMARY

Antidegradation is a requirement of the federal Clean Water Act intended to preserve the existing
quality of the State’s waters and to prevent and/or minimize future degradation. The rule was first
adopted in 2001 and establishes four levels, or tiers, of protection for state waters, Tiers 1,2,2.5 and
3. Each tier provides a graduated level of protection used during the NPDES permit issuance
process. The proposed revisions to the rule carry forward the agency’s antidegradation
implementation efforts, and move the Tier 2.5 streams that had been on the “presumptive” list in
Appendix C to a final proposed list in Appendix A. The agency is proposing a total of 156 streams
be included on the list. The list of 156 waters is comprised of the 37 waters that did not receive
objections in the formal objection period, those waters that contain reproducing trout and are 100%
on public land, those waters listed as high quality on public land based on their high biological
scores, and Loop Creek.




COMMENT

Larry Harris: Scientific criteria should be used to add or delete streams from the Tier 2.5 list.
Rick Roberts: Can the SRF program give priority to facilities impacted by the Tier 2.5 list?

DEP Response: Agency will take this under advisement.

Larry Harris: Is the nomination process adequate?

DEP Response: The agency believes the process is generally adequate and workable. If, however a
large number of streams are nominated at one time, the individual notification requirements may be

difficult and costly.

At this point in the meeting, Bill Raney submitted written comments regarding several mining rules.
(see attached)

60CSRS - Environmental Excellence Program

Greg Adolfson summarized the rule revisions. He said the changes would provide more
flexibility for the agency to approve or disapprove of incentives in the program, as well as other
flexibilities.

SUMMARY

Changes are being proposed to the Environmental Excellence Program Rule (60CSR8) to better align
with and follow the momentum of the United States Environmental Protection Agency’s National
Environmental Performance Track Program. Additionally, the primary purpose for the changes 1s to
give more flexibility to the Department of Environmental Protection Cabinet Secretary in areas such
as: Eligibility Criteria for Participation (section 4); Environmental Performance Record (section 3);
Environmental Management System (section 6); Public Participation (section 8); Incentives (section
9); Procedures for Application (section 10); and Annual Performance Report (section 14). Language,
such as “may include, but will not be limited to, the following,” has been added to allow for this
flexibility.

COMMENT
Rick Roberts: Why is section 6.2 completely deleted?

DEP Response: The section is not completed deleted, just the 1 996 standards. This will allow the
agency to use the most current standards.

Bill Raney: How many companies are participating in the program?

DEP Response: There are two in the National Program, Toyota and Dow.
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Jackie Hallinan: The program is a good idea.

Meeting was adjourned by Deputy Cabinet Secretary Randy Huffman.
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Here are some preliminary comments provided by the Environmental-Technical
Committee on the rules that will be reviewed by the Advisory Council:

Bill...

Water Quality Standards Rule (47CSR2)

Only concern relates to the Trout Stream List:

Inclusion of a stream in the codified list contained in the rule forever locks in |
unrealistic WQS on that stream regardless of existing and/or future water quality.

The lower standards are very problematic for the coal industry by targeting iron
and aluminum.

WVCA believes the list is imnmaterial to protection of the existing use if it is
indeed a trout stream.

WV DEP, in the NPDES permitting process, will apply appropriate trout siream
effluent limitations if the agency believes a stream to have a trout population
regardless of whether or not it in on the codified list contained in the water
quality standards rule or not. The only difference is that in the permitting
process, the applicant has the opportunity to present data and sampling to refute
the agency’s assertion that a stream is a trout stream, and has a right of appeal if
they continue to disagree with agency’s assignment of trout stream limits. The
ability to dispute the trout stream designation is very important, especially since

some of the data supporting the current initiative to expand the codified list is
decades old.

If a trout stream is included on the codified list approved by the legislature, the
only option for removing that designation is to once again pursue a legislative fix.

Under those cixcumstances, it is easier to just challenge the entire expansion of the
trout stream list.

The massive expansion of the trout stream list as currently proposed is much more
restrictive than the standards found in surrounding states, where the regulatory
agencies have developed different levels and categories of trout streams. West
Virginia continues to treat all trout streams the same as though they were native,
naturally-reproducing, cold water streams that deserve the highest levels of
protection. This is simply not true, as many streams in West Virginia are stocked
trout streams where the existing, in-stream water quality is lower than the
established effluent guidelines for native trout streams.

Mining & Reclamation Rule (38 CSR 2)




Main concern relates to 14.15 ¢ 2, regarding contemporaneous reclamation and
valley fills:

This revision will penalize operators that are constructing “bottom-up” valley fills,
the agency’s preferred method of fill construction by unnecessarily restricting
when such fill can be counted as “reclaimed” under the state’s contemporaneous
reclamation rules. These rules already vastly exceed the federal requirements and
those of any other surrounding state, and this change will only make them worse.

Additionally, this proposed revision was deleted during the Legislative session in
2007.

401 Water Quality Certification Rule (47 CSR 5A)

The changes to this rule are totally un-necessary, and add further detail and
complication to a state mitigation rule when the Legislature has specifically
instructed the agency to better align its mitigation program with that of the Corps
of Engineers. Several years ago, the Legislature passed a bill directing WV DEP
to provide state mitigation credit for Corps mitigation. While this has occurred,
we feel the revisions to this rule will drive the two programs further apart.
Additionally, we know of no state statutory revision that necessitates these

changes...the state mitigation program has functioned for years without this level
of detail, and we question why it’s needed now.

Further, we are concerned that the rule seeks to change definitions that should only
be revised in the statute with Legislative approval. For example, the revisions
jettison the long-used references to stream types and insert reference to ordinary
high water mark. This appears to be an effort to expand the definition of “watets

of the state” to all cover every erosional feature, regardless of whether or not it
actually functions as a stream. :
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Tuly 18, 2006

M. Charles Sturey
‘West Virginia Department of Environmental Protection

Division of Mining & Reclamation

601 57" Street SE

Charleston, WV 25304

Re: Comments on Proposed Revisions to 47 CSR 5A
Dear Mr. Sturey:

Pursuant to the notice filed with the Secretary of State on June 15, 2006, the
West Virginia Coal Association. (WVCA) offers the following comments and
observations regarding the agency’s proposed revisions to 47 CSR 54, “Rules for
Individual State Certification of Activities Requiring 2 Federal Permit”.

WVCA is a pon-profit state trade association representing the interests of
the West Virginia coal industry on pélicy and regulatory issues before various
state and federal agencies that regulate coal éxtraction, processing, transportation
and consumption. WVCA’s primary goal is to enhance the viability of West
Virginia’s coal industry by suppoiting efficient and environmentally responsible
coal extraction and processing through reasonable, equitable and achievable state
and federal policy and regulation. WVCA appreciates the oppoxtux;ity to provide

comments regarding the West Virginia Department of Environmental Protection’s

(WV DEP”) proposed revisions to the state’s Clean Water Act (“CWA”) Section

401 certification rule.

West Virginia Coal Association ’ 1
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General Comments

WVCA is very concerned about the WVDEP’s proposal to add detail to its
§ 401 mitigation program, particularly at this time. The WVDEP has not
articulaied any problems with implementation of its existing mitigation program
pursuant to this rule, and the WVCA secs no benefit to adding further detail and
complexity néw.. Even more importantly, the WVCA understands the history of
the WVDEP’s § 401 mitigation program, and believes that the very basis for its
development years ago no longer exists. The WVDEP’s program has been fully
replaced by the federal mitigation program which has developed into a
comptehensive program and is the subject of new joint United States Army Corps
of Engineers (“Corps”) and the United étatcs Environmental Protection Agency
(“EPA") rules to update and conform their collective mitigation goéls and
requirements. The state’s mitigation requirements, at _least as they relate to
mitigation for activities permitted by a CWA § 404 permit, have become obsolete
and duplicative.
History of State § 401 Mitigation Requirements.

The state’s mitigation program as maintained by the WVDEP and
implemented through the § 401 rules is not a required component of the federal §

404 permitting program. The § 401 certification program is intended to insure that

West Virginia Coal Association 2
401 Certification Coruments
July 18, 2006



issuance of a fedetal permit does not result in a violation of state water quality
standards:

CWA section 401 provides that states certify that federal activities or
activities requiring federal approvals relative to CWA section 404

would not violate applicable effluent limitations, or other limitations,
or other water quality requirements.

Instead, the state has independently required mitigation as a condition of § 401
certification. Implementation of the state’s mitigation program and requirements
dates from a time when the Corps imposed no federal mitigation requirement on
mining operations authorized by the § 404 General Permit for coal mining
operations, Nationwide Permit 21(“NWP 21”):

[NWP] 21. Activities associated with surface coal mining activities
provided they are authorized by the Department of the Interior,
Office of Surface Mining (OSM) or by states with approved
programs under Title V of the Surface Mining Control and
Reclamation Act of 1977 and provided the permittee notifies the
District Engineer in accordance with the “Notification” genexal
condition. The notification must include an OSM or state-
approved mitigation plan (emphasis added).”

Based on the requitements of the NWF 21, a state mitigation plan was required for

a mining-related § 404 permit (usually a NWP 21) to be issued by the Corps:
Prior to teissuance of NWP 21 in Janvary 2002, the COE {Corps]
considered mitigation adequate with the inclusion of an OSM or

state-approved SMCRA onsite mitigation plan in the permit
application. ’

! Progtammatic Environmental Impact Statement. Corps, EPA et al. 2005 page H.C-42.

2 Rinal Notice of Issuance, Reissuance, and Modification of Nationwide Permits. U.S. Army Coxps of
Engineers, Dec. 13, 1996. 61 Fed. Reg. 241.

3 programmatic Environmental Impact Statement. Corps, FPA etal, 2005 Page TEC-52

West Virginia Coal Association
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West Virginia implemented this program through the § 401 certification program
which imposed monetary or in-lien fee requirements on coal mining related § 404
permits.

In iOOZ, the Corps revised and reissued NWP 21 adding a condition that the
Corps’ District Engineet require federal mitigation, reviewed and approved by the
Corps in accordance with its joint mitigation rules and regulations maintained with
the EPA.* The revised and reissued NWP 21 allowed the Corps to consider state
mitigation when determining federal mitigation, but removed the automatic
acceptance of state-requited mitigation as sufficient for § 404 authorization. From
this point on, the state mitigation requirements as maintained in the § 401
certification process became duplicative because the Corps was requiring federal
mitigation plans as part of the § 404 permitting process.

Federal Mitigation Requirements are Comprehensive.

Coal mining-telated § 404 permitting and mitigation has evolved since the
Corps’s reissuance of NWP 21 in 2002. Most mining projects are now permitted
usir}g the Corps” Individual Permit process and mitigation plans are now
developed based on the Corps’s and EPA’s combined pmfereﬁce for on-site, in-
kind mitigation to restore the impacted aquatic resource.

As you know, coal mining operations are typically subject to the federal |

CWA § 404 program and the state § 401 certification program because of

4 Rinal Notice of lssuance, Reissuance and Modification of Nationwide Permits. U 5. Army Corps of
Engineers, Jan. 15, 2002. 67 Fed Reg. 10. )
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activities undertaken in jurisdictional waters. The steeply-sloped terrain of West
Virginia is permeated by small ephemeral and intermittent streams that serve to
drain natural runoff into larger perennial stream systems. Any development in
these areas-—-coal mining or otherwise--will result in some form of impact to small
streams. Unlike many other activities subject to § 404 permitting and § 401
certification, mining activities are mostly temporary in nature, with the
reclamation process providing a unique opportunity for reconstruction of imnpacted
stream segments.” The Coxps has recognized this opportunity for on-site, in-kind
replacement/restoration of impacted aquatic resources and issned guidance
encouraging this type of mitigation:

This guidance acknowledges the uniqueness of regional and site-
specific conditions, recognizes that featores constructed in
accordance with the Surface Mining Control and Reclamation Act
may contribute to overall mitigation plans, and identifies several
appropriate ways to accomplish appropriate mitigation projects.

Surface mining operations can result in the creation of intermittent
and and/or perenmial streams depending on the on-site hydrologic
conditions and the chosen method of dealing with groundwater
and/or runoff. Applicants are encouraged to optimize these
opportunities for on-site mitigation.

...Corps staff, Office of Surface Mining staff, and the mining
operator should coordinate to explore options for

incorporating. .. features required by SMCRA into compensatory
mitigation plans. If successfully implemented, channels and other
features will help maintain and potentially improve the physical,
chemical and biological integrity of waters of the United States. 8

3 See pages of attachment “A”, comments filed by WVCA concerning the draft federal mitigation
e,

8 «)fitigation for Impacts to Aquatic Resources from Surface Coat Mining” U.S. Army Corps of
Engineers. May 7, 2004
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In addition to the Corps’s above-cited guidance for mining, on-site, in-kind
mitigation remains the preferred means of performing mitigation for other
authorized impacts to aguatic resources:

In the interest of achieving functional réplacement, in-kind
compensation of aguatic resources will often be appropriate. 7

Mitigation should be required, when practicable, in areas adjacent or
contignous to the discharge site. On-site mitigation generally
compensates for locally impostant functions, e.g., local flood control
functions or unusual wildlife habitat N

Compensatory mitigation should generally be “in-kind” and occur as
close to the site of the adverse impact as practicable in order to
minimize losses to the locat aquatic ecosysterm.

To satisfy the Corps’s preference (enunciated in previously-cited
Regulatory Guidance Letters issued by the Corps) for in-kind mitigation, or a
functional replacement of the impacted resouices, a Functional Assessment
Protocol, referred to as the “Central Appalachian Protoco ”, has.been used for
several years now by theé Huntington District to assist in assessing and assigning
mitigation requirements for mining-related projc:cts.10

Unfortunately, the WVDEP has to date targely ignored the mitigation
guidance and requirements developed and imposed by the Corps, as well as the

functional assessment protocol. The WVDEP has continued to implement its

duplicative § 401 mitigation requirements, and typically requires mitigation above

7 Regulatory Guidance Letter No 01-1. U S. Army Corps of Engineexs, Octobex 31,2001,

8 Regulatory Guidance Letier No 02-2. U'S Army Corps of Engineers, December 24, 2002.

® Compensatory Mitigation Guidelines- Huntington District  US Army Corps of Engineers, Huntington,
WV District. January 30, 2004.

19 Gee attached power point presentation-—Central Appalachian Protocol.
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and beyond that which is required by the Corps despité the mandate of W. Va.
Code § 22-11-Ta(@)2)(C):

The Dixectof shall provide credit for any mitigation that is a |

required component of the permit issued by the United States

Army Cotps of Engineers pursuant to 33U.S.C. § 1344 to the

extent that it satisfies required mitigation pursuant to this

section.

Because a comprehensive federal rnitigation program is being
implemented, the WVDEP’s failure to provide credit for such mitigation as
mandated is a serious concern to the WVCA. To the extent 2 state prograim is
relevant at all, perhaps to address the limited circumstances where the state’s
definition of “waters of the state” is broader than the CWA definition of “waters of
the United States,” it should be narrowly tailored to address that need. The
WVCA cannot support proposed revisions that are not so narrowly tailored.

WVCA urges WVDEP to postpone put suit of these proposed revisions at
this time and to more fully consider the need for its separate mitigation program in
light of (1) the federal mitigation now required as part of a § 404 permit, (2) the
possibility of creating inconsistencies with the draft federal Corps and EPA mle
for mitigation, (3) the deletion of NWP 21 conditions relating to state mitigation,
and (4) the mandate of W. Va Code § 22-11-7a(a)(2)(C) to rely on and give credit

for federally mandated mitigation to satisfy any state mitigation needs.

Specific Comments

Pased 4.2.£2.A, Economic Info
without limitation, the estimated nu
employees who will be residents of We

West Virginia Coal Association
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estimated gnnual coal production (i ar slicable), the estimaflid life of the operation. the
estimated & verance tax for the operation, the estimated annll property tax. and such
other econafyic information as may be re guested by the agency

WVCA qgtions why this level of information is need R for the § 401
certification process. Wgilar information is provided to the Corp ; Quder the § 404

permitting program and to R % ate through the Community Impact S nent.

he justification for requiring dup‘ Wyjive information as part of the § 401

certMigation process is lacking. Further, N Rare puzzied as to why this informaggn

is requirgonly for mining operations. Sectio g4 and 401 of the CWA. apply R

all manner ot Sing activities, not just coal mining Reotions. If this information

is needed by the WREQEP to properly implement the § 40 19 ytification process,

then it should be requir or all dredge and fill activities. If it AL, then it
should be removed from the Mpposed revisions. Without firther cx Ration and
justification, the WVCA does not support this proposed revision.

4254, A Delineation of the Stream to be Impacted. The length, width and depth of the
stream segment impacted shall be measnred. Width and depth measurements shall be
made at one hundred (100)foot intervals. The stream delineation shall indicate the
ephemeral and intermittent/perennial segments to be impacted, The stream shall be
measured from the farthest downstream disturbance, excluding stream crossings associated
with haul roads for surface mining operations, upstream to the beginning of an-intermitient
MMM%GSR—LZ&%M CSR2 271, the ordinary high water mark.
The applicant shall provide a table listing the station mumber with the corresponding
acreage, including the drainage area from the toe of the pond and the toe of the fill.

As proposed, this revision appears to extend the reach of the state’s

jurisdiction and expand the WVDEP’ s mitigation requirements under the § 401

c®¥ification program. While this change may be motivated by a desire to more

sely align the state’s mitigation requirements with those of the Corps, the

est Virginia Coal Association
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WVDEP’s first and most needed step in that direction is compliance with W. Va.

Code § 22-11-7a(a)(2)(C). Until the WVDEP revises its mitigation rules and

policies to accept Corps-required mitigation, this proposed change will serve only

to increase the amount of in-lieu fee mitigation provided to the state, with 110

resulting environmental benefit. Further, the proposed change appears to be
counter o the authorizing statute which bears no mention of the “ordinary high
water mark” The WVCA does not support this proposed revision.

6.2.b.1. Compensatory mitigation shail be required for all permanent and
ternporary stream jmpacts resulting from coal related activities in watersheds

greater than or equal to two hundred and fifty (250) acres apd/or when the activity
results in a stream loss or impact exceeding one half (1/2) acre of stream. The -

drainage area and % acre assessments shall be measured starting from the toe of the
most downsiream permanent or temporary impact (excluding stream crossings) in
which the activity occurs,

WVCA believes that this proposed revision extends the authority of the

West Virginia Coal Association
401 Centification Comrnents

July 18,2006

state beyond the authorizing, underlying statute:

1) If the applicant's surface coal mining operation will not impact
waters of the state designated as national resource waters and
streams where trout naturally reproduce and will not impact

wetlands of the state in a manner inconsistent with all applicable
state or federal standards as the case may be, as required by the
federal Clean Water Act, and if the watershed above the toe of the
farthest downstream permanent structure authorized pursuant (o the
United States Army Corps of Engineers permits issued in accordance
with 33 U S C. §1344 and 33 C FR. Parts 323 or 330 is less than
two hundred fifty actes, then the director may issue a water quality
certification pursuant to the requirements of this section. If the
watershed above the toe of the farthest downstream permanent
structure impacted is equal to or greater than two hundred fifty acres,
the director shall require that mitigation be undertaken. Additionally,
the director may require mitigation for temporary impacts to waters
of the state as specified in subdivision (2) of this subsection.




(2) ¥ the watershed above the toe of the farthest downstream
permanent structure authorized pursnant to the United States Army
Corps of Engineers permits issued in accordance with 33 US.C.
§1344 and 33 C.FR. Parts 323 or 330 is greater than or equal to two
hundred fifty acres and all other necessary requirements atre met
consistent with this section, the director shalt further condifion a
water quality certification on a requirement that the applicant
mitigate the expected water quality impacts under the following

conditions...

The above-cited statute contains no reference to «“1/2 acre” of stream.
Apparently, the agency is attempting to further extend its jurisdiction or met ely
implementing past policies that existed with respect to coal and non-coal
mitigation. Since the statute contains no reference to ¥2 acre of stream, WVCA

snggests the agency delete this proposed revision. If the agency truly believes

fhat this change is necessary, it should seek a legislative revision to 22-11-7(a)

and only then seek to modify the rule.

Mw%mm#mmmmm
and/orexceeds-a-34-nere-of loss-or-impaet-of strean: Monetary compensation for stream
jmipacts resulting from coal related activities shall be assessed ag follows!

ACOVILIES SRall DE a3t 28 s

6.2.d4.1.APermanent impacts_for coal related monetary mitigation will be assessed at
$200,000 per acre of impacts

6.2.d.1.B Temporary coal related stream_impacts _resnlting from stroctures
{excluding_stream crossings) that will be removed prior to final bond release will be
assessed at $20,000 per acre of stream _impact per each five-vear period of impact and/or
prorated for each vear the impact occors. '

6.2.d.1.CTemporary coal related stream impacts resulting from stream _crossings (.e.
culverting) and stream relocations where the stream impact is greater than ox equal to two
hundred one (201) lineal feet, but Jess than or egual to four handred (400) lineal feet and s
in place for five years or more, shall be assessed at $20.000 per acre for the first five (5) year
peried and proxated for each additional year the impact shall occur. A temporaxy stream

impact_resalting in more than “four hundred (400) linear feet shall be wmonetary

e T e i 1 g

compensated at a rate of $20.000 per acre pex each five (3) vear term and/or prorated for

West Virginia Coal Association
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each year the impact occurs.

As noted in our general cornments, the state § 401 certification program
has functioned for several years without the Jevel of minutia and detail presented
here, and there appears to be no justification for adding these new provisions 10
the rule at this time. In addition, because § 404 permit mitigation plans cover both
permanent and temporary impacts, there is no need for the duplicative state
provision for monefary mitigation. As explained in our general comments, the
Corps and EPA have continuously stressed a desire for on-site, in-kind mitigation.
Using the “Central Appalachian Protocol”, coal mining operations have been
providing on-site, in-kind mitigation through the reclamation and stream
reconstruction process. These projects have been embraced by the Cmps and EPA
through mining-specific regulatory guidance.

WVCA questions the need for these revisions, and urges WVDEP to 1e-
evaluate the need for this provisions in light of the federal mitigation now required
as part of a § 404 permit and the mandate of W. Va. Code § 22-11-7Ta(@)2)(C) to

tely on and give credit for federally mandated mitigation to satisfy any state

mitigation needs.

6.2.d.L.D Permanent wetland impacts for coal related monetary mitigation will be assessed
at the rate $30,000 per acre of wetland replaced based on the ratios in section 6.2.c.

A et i

Again, as noted in our general comments, the state § 401 certification
program has functioned for several years without the level of minutia and detail
presented here, and there appears to be no justification for adding these new

provisions to the rule at this time. In addition, § 404 permit mitigation plans cover
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both pexmancﬁt and temporary impacts to all impacted agquatic T1eSOUICEs,
including wetlands, and there is no need for the duplicative staté provision for
monetary mitigation for wetland impacts.

To the extent WVDEP niévertheless chooses 10 pursue this proposed
revision, it has no justification for the $30,000 replacement value proposed. In
addition, by proposing this specific amount, the WVDEP has excluded any
opportunity to determine a monetary miti gation_ amount for wetlands on a case-by-
case basis, which could be either higher or lower than $30,000 per acre.

Tn-lieu fee payment for wetlands impacts is a desirable optioh to have, but
we question whether the agency will ultimately determine that wetland
replacement as already specified in the rule is sufficient. The WVCA cannot
support this proposed revision without additional justification and explanation, and
again wges the WVDEP to re-evaluate the need for this provisions in light of the
federal mitigation now required as part of a § 404 permit and the mandate of
W. Va. Code § 22-11-7a(a)(2)(C) to 1ely on. and give credit for federally mandated

mitigation to satisfy any state mitigation needs.

——
e i e ——

son. Bostic, Vice President
Regulatory & Technical Affairs
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West Virginia Coal Association

PO Box 3923, Charleston, WV 25339 ® (304) 342-4153 B Fax342.7631 ® www.wvcoal com

Ms. Gloria Shaffer

West Virginia Department of Environmental Protection
Division of Water and Waste Management-

Water Quality Standards Program

601 57™ Street SE

Charleston, WV 25304

Via Electronic Mail: Gishaffer @wvdep.org

Re: Comments on 2007 Triennial Review of Water Quality Standards

Dear Ms, Shaffer:

uant to the September 22, 2005 announcement by the West Virginia

Department§ Environmental Protection (WV DEP), the West Virginia Coal

Association ( A) offers the following comments and observations regarding

state and federal agencies that reate coal extraction, processing, transportation

and consumption. WVCA's produci embers account for 80 percent of the

Mountain State’s underground and surfaceqgal production. WVCA also

represents associate members that supply an of services to the mining

industry in West Virginia. WVCA’s primary goal enhance the viability of the

West Virginia coal industry by suppoiting efficient and Wavironmentaily

Wt Vingtoia Coal Assocation 1
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criteria. EPA is currently in the process of revising the nationally-recommended

selenium steriaS Because of the flawed nature of the current selenium criteria

and its inappropigte application to flowing waters in West Virginia, WVCA is

supportive of this fe initiative. However, we caution WV DEP to fully

analyze the appropriateneyof applying any federally-revised standard in West

Virginia. Available informatidfjgeems to indicate that a state-specific selenivm

standard for West Virginia may be anted, as fish populations appear to be

healthy and diverse in streams with iden! selenium concentrations.” The

pressing nature of selenium also warrants that DEP investigate a state-specific

implement selenium TMDLS, adding urgency to this important issu

Trout Streams

In the EQB’s last triennial review, it proposed adding some 400 streams to
the list of Trout Waters contained in the water quality standards rule. The EQB
allowed only a 30-day comment petiod on this major expansion of the Tiout

Waters list. The EQB proposal was based only on the recommendations of the

¢ Gee Attachment “F", October 29, 1999 Federal Register Notice published by EPA regarding revision of
the selenivim criteria and Attachment “G”, December 17, 2004 Federal Register Notice ammouncing draft
criteria and requesting public comments.

7 Gee Attachment “H”, relevant pages from comments filed by the National Mining Association and
WVCA regarding the programmatic Mouataintop Mining/ Valley Fill Environmental Impact Statement and
Fish Communities and Their Responses to Environmental Factors in the Kanawha River Basin, West
Virginia, Virginia, and North Carolina. U S Geological Survey, 2001.

Wost ¥ inginde Coal Asiaciation 8
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West Virginia Division of Natural Resources, with no accompanying data or
information on whether or not the streams actually meet the requirements to be
classified as trout waters., Based on the lack of information regarding the current
status of the proposed trout waters and the limited opportunity for comment
provided, the West Virginia Legislature rejected the revision.

The permitting ramifications of classifying streams as trout watets can be
significant, as different water quality standards (uniformly more stringent) apply
to trout streams. Incorrectly classifying a water as a trout stream can have serious
economic impacts for property owners and NPDES dischargers along that streams
and should not be taken lightly be WV DEP. Before the agency undertakes any
effort as part of its 2007 triennial review to list any additional streams as trout
waters, WV DEP should conduct scientific investigations of water quality and fish
populations in order to ascertain if a water body meets the criteria required of a
trout stream. The agency should also hold hearings in the communities whete
such streams are located to take comment from the persons most familiar with the

conditions of these streams.

We appreciate the agency’s consideration of these comments

Jason D. Bostic
West Virginia Coal Association

Wost Vieginia Coal Avswiation 9
Trienutal Roviesw Conaments
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wv West Virginia Coal Association

c o A PO Box 3923, Charleston, WV 25338 # (304) 3424153 = Fax 342-7651 ® www wvcoat.com

Tuly 17, 2006

Mr. Charles Sturey

West Virginia Department of Environmental Protection
Division of Mining & Reclamation

601 57" Street SE

Charleston, WV 25304

Re: Comments on Proposed Revisions to 38 CSR 2
Dear Mr. Sturey:

Pursuant to the notice filed with the Secretary of State on June 15, 2006, the
West Virginia Coal Association (WVCA) offers the following cotmments and
observations regarding the agency’s proposed revisions to 38 CSR 2, the ;state’s
Mﬁng and Reclamation rules.

WVCA is a non-profit state coal trade association representing the interests
of the West Virginia coal industry on policy and regulation issues before various
state and federal agencies that regulate coal extraction, processing, transportation
and consumption. WVCA’s membezship accounts for over 80 percent of the
Mountain State’s underground and surface coal production. WVCA’s primary
goal is to enhance the viability of the West Virginia coal industry by supporting
efficient and environmentally responsible coal extraction and processing through
reasonable, equitable and achievable state and federal policy and regulation.

WVCA appreciates the opportunity to provide comments to the West Virginia

West Virginia Coal Association 1
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Department of Environmental Protection (WV DEP) regarding the proposed

revisions to the state’s mining and reclamation rule.

Specific Comments

3.2.g. Notice of Technical Completeness. After the Secretary deems a Surface
Mine Application technically complete, the Secretary shall cause the applicant to
advertise stating such. The notice shall state that the application has been deemed
technically complete by the Secietary and include a fifteen (15) day public review
period. Provided. however Notice of Technical Completeness may not_be
necessary_if the application was technically complete prior tO the end of the
comment period of the original advertisement and a decision is made within pinety
(90) day of the end of the comment period or informal conference.

WVCA believes this revision is unnecessary. Existing state rules provide the

agency with authosity to require re-advertisement:

3.2.e. Re-advertisement. After a Surface Mine Application (SMA)
has been advertised once a week for four successive weeks, and is
determined by the Secretary to have had a limited number of minor
changes that do not significantly affect the health, safety or welfare
of the public and which do not stgnificantly affect the method of
operation, the reclamation plan, and/or the original advertisement, he
may require one (1) additional advertisement to be published with a
ten (10) day public comment period.

As the above-cited provision reveals, the agency has the authority to require the
additional advertisement that appears to be the goal of the proposed revision. The
language of 38 CSR 2.3.¢ restricts the applicability of the provision to “g limited
nwmber of minor changes that do not significantly affect the health, safety or
welfare of the public and which do not significantly affect the method of

operation, the reclamation plan, and/or the original advertisement.. " for changes

that are substantive WV DEP has always required xe- advertisement. Additionally,

West Virginia Coal Association 3
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the proposed revisions exceed the corresponding federal requirements maintained.
by the Office of Surface Mining (OSM) at 30 CFR 713.6. Because the agency has
already has the authority to require re-advertisement, WVCA suggests that WV

DEP delete the proposed revision

14.15.c2. Areas within the confines of excess spoil disposal fills which are under
construction provided the fill is being constructed in the “conventional” method,
ie., completed from the toe up, Of those fills which are being constructed
progressively in lifts from the toe up or are being progressively completed from
the foe up by constructing benches and appropriate drainage control structures
(ditches, flumes, channels, etc.) from the toe up as soon as the area-is-available-to
do-so: first two lifts are in and are seeded and certified;

WVCA is extremely concerned about this proposed revision and believes that it
will unnecessarily restrict operating flexibility and thereby discourage the
construction of “bottom-up” valley fills. WVCA strongly suggests the agency
delete this proposed revision. This entire section of rules already exceeds the
cortesponding federal requirements of OSM, but members of WVCA negotiated
the rules in good faith to remedy an agency-perceived problem with valley fill
construction. These tules have been scrutinized and approved by the West
Virginia Legislature and OSM. WVCA is concerned as to why the agency

believes this change is necessary, and would be willing to discuss

remedies to the sifuation.

.

Jason D. Bostic‘,“ Vice-President
Regulatory & Technical Affairs
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TITLE 45 {ﬁ{}

LEGISLATIVE RULE
DEPARIMENT OF ENVIRONMENTAL PROTECTION
DIVISION OF AIR QUALITY ‘

{{ z a[ an ,
SERIES 42 yt e a1}
GREENHOUSE GAS EMISSIONS INVENTORY PROGRAM ’ Y P;’f)}jﬂ ¢ J;J

L
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§45-42-1.General.

11 Scope. - This rule establishes a
greenhouse gas emissions inventory program in
West Virginia which:

1.1a Requires the reporting and
inventory of greenhouse gas emissions by
stationary_source ich emit more than a de
minimis amount of greenhouse gases on an
annual basis;

1.1b Inventories greenhouse gas
emissions from statiopary, area. mobile and
biogenic sources, and accounts for reductions
and sequestration of greenbouse gas emissions;

1.1 c. Provides for a periodic
compilation of a greenhouse gas emissions
inventory and a determination whether West
Virginia is a net sink or emitter of greenhouse
gases;,

1.14 Provides for
development of a registry to 1ecord voluntary
reductions of greenhouse gas emissions; and

11e. Provides fora
determination whether the reduction and
sequestration of greenhouse gas emissions can
be developed as an asset for economic
development.

12 Authority -- W Va. Code §22-
5-19

13. Filing Date --

on ire S )
5 W
14  Effective Date. -- June 1, 2008.
§45-42-2. Definitions.
2.1 “Adr pollutants” means solids,
liquids, or gases which, if discharged into the
air, may result in statutory air pollution i

22, “Air pollution” or “statutory air
pollution” means and is limited to the discharge
into the air by the act of man substances (liquid,
solid, gaseous, organic or inorganic) in a
locality, manner and amount as to be injurious to
human health or welfare, animal or plant life, or
property, or which would interfere with the
enjoyment of life or property.

23.  “Anthropogenic” means a direct
result of human activities or the 1esult of natural
processes that have been influenced by human
activities.

24 “Area source” means, for
purposes of this rule, a collection of similar
sources of air pollutants within a geographic
area Area sources collectively 1epresent
individual sources that are small and numerous,
and that typically have not been inventoried as a
stationary or mobile source.

25  “Biogenic” means a natwally
occurting biological source or process that is not
significantly affected by human actions or
activity.

o
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26. “Capture” means the collection
of greenhouse gas emissions from a stationary
source.

27  “Deminimis” means emissions
from a stationary source that are equal to or less
than ten thousand tons per year for carbon
dioxide, four hundred seventy-six tons per year
for methane, thirty-two and six tenths tons per
year for nitrous oxide, eight hundred fifty-five
thousandths tons per year for
hydrofluorocarbons, one and nine hundredths
tons pet year for perfluorocarbons and forty-two
hundredths tons per year for sulfur bexafluoride.

2.8 “Emission” means the release,

escape or discharge of regulated air pollutants or

greenhouse gases into the air.

29 “Greenhouse gas” means the
gaseous compounds: carbon dioxide, methane,
nitrous oxide, hydrofluorocarbons,
petfluorocarbons, and sulfur hexafluoride (SE¢)-

2.10. “Mobile source” means a
variety of onroad and nonroad vehicles, engines,
locomotives, marine vessels, airplanes and other
equipment that generate air pollutants and
greenhouse gas emissions, and that move o1 can
be moved from place to place.

211. “Regulated air pollutant”
means, for purposes of this rule, any air
pollutant regulated under rules promulgated by
the Secretary pursuant to W.Va. Code §22-5-4.

212. “Reservoir” means a geological
site where a greenhouse gas is securely stored.

213,  “Secretary” means the Secretary
of the Department of Environmental Protection
or such other person to whom the Secretary has
delegated authority or duties pursuant to W Va
Code §§22-1-6 or 22-1-8.

2 14. “Sequestration” means the
physical process by which emissions of a
greenhouse gas are directly captured for storage

in a reservoir, or the biologic process by which a
greenhouse gas is indirectly removed from the
atmosphere for storage in a sink.

215  “Sink” means any process,
activity or mechanism which removes a
greenhouse gas from the atmosphere. Forests are
considered sinks because they remove carbon
dioxide through photosynthesis.

216 “Source” means, for purposes of this
rule, any process or activity which releases 2
greenhouse gas into the air.

2.17. /Stationary  source” means any
buttdifig, structure,  facility, installation,
stationary process or process equipment which
emits or may emit any regulated air pollutant or
greenhouse gas.

718 “Ton” means a short tor, or 2000
pounds.

219. Qther words and phrases used in this
rule, untess otherwise indicated, shall have the
meaning ascribed to them in W Va. Code §22-5-
1etseq.

§45-42-3.Applicability.

31 Any stationary source that emits one
o1 more greenhouse gases on an annual basis
greater than the de minimis amounts listed in the
table below, and reports emissions of regulated
air pollutants pursuant to the emissions
inventory requirements of the Secretary under
rule or W Va. Code §22-5-4(2)(14), shall be an
affected source 1equired to report emissions of

all greenhouse gases to the Sccretary under
section 4:

Greenhouse Gas Compound tons/year
carbon dioxide 10,000
methane 476
nitrous oxide 326




//
P

hydrofluoiocarbons 0855

perfluorocarbons 1.09

45CSR42

sulfur hexafluoride 0.42

3.2 .g_gi\ﬁ,owomces which are regulated
by the SEeretary under W.Va. Code §22-3-1 et
seq. and report emissions of regulated air
pollutants pursuant to the emissions inventory
requirements under W Va. Code §22-5-4(a)(14)
are not required to, but may voluntarily report
their greenhouse gas emissions under section 4.

45-42-4. Reporting Requirements.

/
. 41. ByMarch 31,2009, and March 31 of

each year thereafter, affected sources shall report
to the Secretary the quantity of all greenhouse
gases emitted in the previous calendar year.

42. Affected sources shall only be
required to report annual quantities of
anthropogenic non-mobile source greenhouse
gas emissions at the source, and shall not be
required to report biogenic emissions of
greenhouse gases.

43, The Secretary shall determine the form
and format of the information reported by
affected sources under subsection 4.1 to ensure
that the information is consistent as possible
with developing regional, national, or
international greenhouse gas emissions
programs.

44 Notwithstanding the provisions of
subsection 4 3, to satisfy the greenhouse gas
emission reporting requirements under this
section, affected sources may submit greenhouse
gas emissions inventory information from
documented greenhouse gas inventories such as
those provided to the Environmental Protection
Agency’s Climate Leaders Program, Chicago
Climate Exchange Registry, the International
Organization for Standardization and the SF,

gﬁ,’} VL.

;,féu;;wﬁ,’if ot

Emissions Reduction Partnership for Electric
Powet Systems. Greenhouse gas emissions
inventory information from other widely
recognized and verified greenhouse gas
emissions inventory programs may be submitted
by affected sources under this subsection, but
shall be subject to approval by the Secretary on a
case-by-case basis.

4.5. Reports of greenhouse gas emissions
submitted to the Secretary under this section
shall be signed by a responsible official and
shall include the following certification
statement: “I, the undersigned, hereby certify
that the data transmitted to the West Virgimia
Department of Environmental Protection is true,
accurate, and complete, based upon information
and belief formed after reasonable inquiry ”

§45-42-5.Greenhouse Gas Emissions
Inventory. .
51. The Secretary shall periodically
compile an inventory of greenhouse gas
emissions to: /-

5.1.a. Characterize the relative
bntributions of greenhouse gas emissions from
stationary, area, mobile and biogenic sources in
st Virginia; and

5.1b Detetmine the extent to which
greenhouse gas emissions are offset by the rate
of sequestration, and whether West Virginia is a
net sink or emitter of greenhouse gases

52  The greenhouse gas emissions
inventory shall include the emissions from
stationary sources repotted under section 4, and
other relevant Information regarding significant
emissions, reductions, and sequestration of
greenhouse gases from stationary, area, mobile
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and biogenic sources requested by the Secretary
under subsections 3.3 and 5 4.

53. To inventory greenhouse gas
emissions reductions, the Secretary shall consult
with the citizenry and other entities such as
industry trade groups that have information
relating to greenhouse gas emissions reductions,
and sequestration. Upon request of the

Secretary, such entities shall provide relevant
information relating to greenhouse gas emissions
reductions; capture and sequestration. \/

54. THe Department of Agriculture, the
Division of Forestry, Marshall University, West
Virginia University, West Virginia Geological
and Economic Survey, and the Department of
Transportation shall enter into interagency
agreements with the Secretary and at the
Secretary’s request provide:

5.4.a Relevant information relating to
greenhouse gas emissions from area, mobile and
biogenic scurces;

5 4b. Relevant information relating to
greenhouse gas emissions reductions and
sequestration; and

5.4.c Any assistance the Secretary may
request during the development of the
greenhouse gas emissions inventory.

55  The Secretary shall determine the form
and format of the information submitted by the
entities under subsections 5.3 and 5 4 to enswe
that the information is consistent as possible
with developing regional, national, or
international greenhouse gas emissions
programs.

§45-42-6.Greenhouse Gas Emissions Registry
Program.

61 The Secretary shall develop a registry
for the recordation of voluntary reductions of
greenhouse gas emissions.

62 The greenhouse gas emissions registry
program shall be as consistent as possible with
developing regional, national, or international
programs designed to monitor, quantify and
register reductions in greenhouse gas emissions
with respect to:

62.a. Development of criteria, based on a
set of standardized emissions accounting,
1eporting and verification protocols, to
determine baseline emissions and quantification
of voluntary reductions in emissions of
greenhouse gases;

6 2.b. Public recognition of such
voluntary emissions reductions;

6.2.c. Consideration of voluntaty
greenhouse gas emission reductions when
determining baselines and reduction
requirements under future federal greenhouse
gas emission reduction programs; and

62 d The ability of sources to participate
in future greenhouse gas emission trading
programs.

§45-42-7 Economic Development Potential.

7.1. Using information obtained, gathered
or developed under this rule, the Secretary will
determine whether the reduction and
sequestration of greenhouse gas emissions can
be developed as an asset for economic
development in West Virginia

§45-42-8.Inconsistency Between Rules.

8 1. Inthe event of any inconsistency
between this rule and any other rule of the West
Virginia Department of Environmental
Protection, the inconsistency shall be resolved’
by the determination of the Secretary and the
determination shall be based upon the
application of the more stringent provision,
term, condition, method or rule.

p—



Bioéenic - Information from Reference com http:f/wew reference com/search?r=13&q=Biogenic

i

EJ Premium Content | Register | Login | Help

Reference.com Biogenic

' Search
Dictionary Thesaurus Encyclopedia All Reference The Web

ADVERTISEMENT

Free download! Get instant

13 results for: Biogenic dictiosry, thesaurus, and
encyclopedia access with our

Firefox browser tools.

ADVERTISEMENT

Displaying 1 best match. Browse all 13 results below

View results from: Dictlonary | Thesaurus | Encyclopedia | All Reference | £ Indicates premium

the Web content, which is available
only to subscribers.

Biogenic substance

Wikipedia, the freg encyclopedia - Cite This Source

A biogenic substance is a substance produced by life processes. It may be
either constituents, or secretions, of plants or animals.
Examples

Coal and gi! are examples of constituents which have undergone changes over
geologlc time pericds.

Chatk, and limestone are examples of secretions (marine animal shells) which
are of geologic age.

Cotton and wood is are blogenic constituents of contemporary origin.

Pearls, silk and ambergris are examples of secretions of contemporary origin.

Wikipedia, the free encyclopedia © 2001-2006 Wikipedia contributors (Disclaimer)
This article is licensed under the GNU Free Documentation License.
Last updated on Tuesday fanuary 02, 2007 at 08:21:59 PST (GMT ~0800)

View this article at Wikipedia.orq — Edit this article at Wikipedia.orq - Donate to the
Wikimedia Foundation

13 More from Wikipedia »

All 13 results for: Biogenic

13 from Wikipedia

About Reference.com | Privacy Policy | Terms of Use | Link to Us | Contact Us
Copyright @ 2007, Lexico Publishing Group, LLC. All rights reserved,

lofl 5/22/2007 12:18 PM




i Patricia White - Re: May 30, 2007 Meeting

Page 1 §

From: "Charles Harris" <clharris@hsc. wvu edu>

To: <jhallinan@hallinaniaw com>, <rick@lepsd com>, <braney@wvcoal com>,
<PWHITE@wvdep.org>, <karen@wvma comz, <wvmi@wvml org>

Date: 5/24/2007 7:54:40 PM

Subject: Re: May 30, 2007 Meeting

Trish: | received some last minute comments on 33CSR8 that | would like to submit:

§33-9-2. Definitions — Section2 5 defines "Beneficial Use" as “the usa of a non-hazardous material for a
specific beneficial purpose where it is done in a manner that protects groundwater and surface water
quality, soil quality, alr quality, human heaith, and the environment" We are concemned that it has not
been adequately demonstrated that this filtrate is non-hazardous, and point o the current "inter-sex” fish
issue in the Potomac River drainage which illustrates that there are unanswered questions concerning
unmonitored poliutants in studge from both water and waste treatment facilifies

§33-9-2. Definitions - Section 2.5 defines beneficial uses as including "use as a fertilizer substitute, soil
amendment, cover material, fill material, mulch or horticultural product, or other purpose approved by the
Secretary" However, Section 33-8-3, in sub-Section 3.1 b.1 requires that "The use proposed is a reuse,
and not a disposal " Wa suggest that the use of this filirate as fill material Is actually simply a dispesat and
not a"reuse" We believe this material should not be used as fill material This would also require a
change to Section 33-9-5, sub-Section 5.2.

§33-9-5. Standards for Beneficial Use of Filtrate - sub-Section 5.3 states, "The Secretary may approve the
use of filtrate as fill material within fifty (50) feet of surface water upon submission of information sufficient
to show that the fill material will have no significant impact on the qualfty of runoff reaching the surface
water" Even the U.S. Forest Service has adopted stronger stream buffers for sediment runoff DEP
should develop stronger stream buffers for this rule, and there should be no discretion.

§33-9-7. — DEP made changes to this rule during the Interims process last year, and the rule now requires
a permit for both short-term and long-term applications. This is a good change. However, we feel that
most of the information required In Section 7.3. Permit Application Requirements for long-term permits
should also be required for short-term pertnits

§33-9-8 Draft Pemits and Public Comment. Section 8.2 a. provides for a 30-day pubiic comment period
for long-term permits, but only a 15-day public comment period for short-term permits. We oppose the

shortened public notice provisions for short-term permits. The 30-day comment period should apply in
both instances

§ 33-9-11. General permits. We oppose the development of a General Parmit to cover the provisions of

this rule. Specific individual permits are necessary to inform potentially affected parties of the application
of this material.

Appendix A - Frequency of Monitoring. The Legisative Rule-Making Review Committee last session
accepted an amendment proposed by industry that reduced monitoring tests to once a year. While we
would prefer even more frequent monitoring than proposed in this rule, we hope DEP will strongly oppose
any attempts to reduce the monitoring provisions provided in this rule

Charles L. Harris

Professor of Biochemistry

Waest Virginia University

School of Medicine

304-293-7749

»»> "Patricia White" <PWHITE@wvdep.org> 05/21/07 4:21 PM >>>
Please be advised of the following meeting:



Comments on DEP Rules for 2007
Communicated by Larry Harris, Public Advisory Council Member

T would like to commend the staff of the DEP for the hard work and
expertise used in preparing and reviewing the rules with Council. As
promised, I include below some of the technical and other issues raised
during the May 21 meeting of the Council, omitting some questions that were
onswered at the meeting. Members of the environmental community who
reviewed the rules raised some of the questions.

Some of the issues mentioned below are related to the act of valley fills and
determining compensation for this process. T have pointed out my view o
Council previously that the permitting of valley fills is essentially allowing

the destruction of upper tributaries of watersheds. As such the process
should be outlawed, in my view.

47C5R2 Water Quality

We learned that the B2 list is essentially the same as submitted previously
and includes the definition of trout waters cited on page 2 of the rule.

Page 11: Why is the temperature regulation on Stony River being
removed?

47CSR2 (7.2.d.9)— The removal of variances, etc. on the Blackwater

seems to be a strength, but why do these rivers remain "reserved” on the
list? Why not just remove them?

47CSR2 (7.2.d.34.1): Adds language for site-specific applicability of
water use categories and water quality criteria: "Pats Branch from its
confluence with the Guyandotte River to a point 1000 feet upstream shall
not have Water Use Category A and Category D1 designation.”

* Ts this a use removal? Yes was the answer.
* Tf 50, did this go through the appropriate public process and use
attainability analysis to justify a use removal . Did the use and attainability




analysis follow the federal Clean Water Act provision. (i . how was this
decision justified)? Not sure this was fully answered.

47CSR2 (Appendix E):

Are the changes in concentrations for cadmium, copper, and
others in Appendix E consistent with EPA changes/
vecommendations? Some of the changes in hardness
calculations are in response to comments from our groups
last year asking DEP to be consistent—so this is good.

47CSRBA

47 CSR 5A (State Certification)

s++47CSREA (4.2.£.4): seems Yo be weakening the system for determining
stream miles (delineation). DEP inserts the language: *The stream shall be
measured from the farthest downstream disturbance, excluding stream crossings

essociated with haul roads for surface mining operations, upstream to the beginning of_the
ordinary high water mark.”

This will result in fewer stream miles being “delineated” as actual
stream miles, it seems. Why would you move upstreanm (where there are
fewer inputs) to find a high water mark? Thus, it also seems fewer
miles of headwaters will be mitigated for impacts.

47CSRSA (6.2.b): Typo—"loses" should be “losses”

a7csmEA (6.2.4.1): Is there a discrepancy between how monetary
compensation for coal versus non-coal impacts is assessed? It may be worth
determining that coal is not getting a break, in comparison to non-coal.

For example—why is it lineal miles for coal and acreage for non-coal?
If they are going to assess from the high water mazk—as discussed
above—will this not result in fewer stream miles and thus fewez miles
to mitigate/compensate? Also, there is no assezsment for non-coal
related temporary impacts—why?

60 CSR5 Antidegradation

T made the suggestion that the list of Tier 2.5 streams (156 in the current
rule) should be returned to the same number as began the legislative
session, which is 309 streams. A scientific process that included expertise



from the WVDNR, which manages trout waters, arrived at the list of 309
streams. The list now submitted with the bill was reduced by the political

process. Politics should not determine which streams merit protection from
pollution; science should.

Other issues:

2 11 Explanation of the addition of this trading section is needed Is this
similar to EPA rules and consistent with the Clean Water Act?

3.9 Which advisory committee is this phrase referring to:

5.5b is removed. Why?

Is the procedure for nomination and addition of streams to the tier 2.5 list
adequate?

Comments from Adam Webster (WVRC)

60CSR5 (2.11) : It's good that DEP provides “upstream confrols” and
mentions “for the same parameter” in the first sentence of the "trading"
definition. Overall, the definition is good, but it is important o remember
that the intent of the definition is not to allow cross-pollutant trading. With
this in mind, the second sentence—"More than one parameter of concern
tay be traded on a given stream*—needs to be worded more restrictively

(i e. despite what the first sentence says, the second sentence could be
interpreted as if cross-pollutant trading is allowed).

«%* GOCSRE (5.2): Removes (strikes) the language: *Water segments
that support the minimum fishable/swimmable uses and have assimilative

capacity remaining for some parameters shall generally be afforded Tier 2
protection”.

Does this suggest the default is Tier 1 {if data does not
suggest otherwise)? If so,why?

60CSRS (5.6.c) : The deletion is a response fo lawsuit. However, the new
5 6 ¢ suggests they cannot assess assimilative capacity when dealing with pH,



DO, temperature, and fecal coliform. We feel that they can assess these
parameters and should not treat them separately.

ARCSR42 Greenhouse Gases

The fact that the DEP is beginning to deal with the process of greanhouse

gases that lead to global warming is commendable. Some questions on the
rule were raised by Dr. Kotcon:

The greenhouse gases emissions inventory rule (45-42-1) needs fo be
>strengthened considerably. The sections on emissions inventory

s(section 5, pages 3-4) is so vague as to be meaningless, especially

sas it deals with sequestration for area sources and sinks. I do not

ssee how any meaningful data can be generated with this language.

How would the carbon sequestration be estimated? Has there been studies
estimating the biogenic incorporation of CO2 per acre of woodland, for
example? The rule appears to be a vague in how it would be implemented.

Air Quality and Emission Rules (see below)
45CSR8 Ambient Air Quality Standards

Don Garvin pointed out that the the antidegradation language was removed
from this rule, and it was explained that the agency feels these provisions
are now covered in 45-CSR-14( "Prevention of Significant Deterioration.")
However, the language that was stricken does not appear in 45-CSR-14, and
the stricken language is the ONLY statement in the rules of West Virginia's
antidegradation policy for air quality. The environmental community still
believes the stricken language should be restored.

Here is what should be reinstated:
§45-8-2. Anti-Degradation Policy.

2 1. Pursuant to the best interests of the State of West Virginia, it is the
objective of the Secretary fo obtain and maintain the cleanest air possible,
consistent with the best available technology.



2.2. Where the present ambient air is of befter quality than the
established standards, the Secretary will develop long-range plans to
protect the difference between the present quality and the established
standards. The plans will be based upon the best available forecasts of
probable land and air uses in these areas of high air quality.

2.3. The air quality of these areas will not be lowered unless it has been
clearly demonstrated to the Secretary that such a change is justifiable asa
result of necessary economic or social development and will not result in
statutory air pollution. This will require that any industrial, public, or private
project or development which could constitute a new source of air pollutants,
within an area of such high air quality, provide the best practicable control

available under existing technology as part of the initial project or
development.

45CSR41 Control of Annual SO2 emissions

ABCSR6 Control of Air Pollution from Refuse Combustion

45C5R39 Nitrogen Oxides

T raised the general concern whether the standards for air quality were
consistent with the EPA guidelines or not. Further, were any recognized
health authorities consulted when these levels were determined? I also
raised the issue that West Virginia is increasing supplying electricity to the
population east of our mountains. New fransmission lines are proposed that
are to be connected with coal burning power plants. Billy Jack &regg,
Consumer Advocate for the WV PSC has pointed out that the states
receiving our generated power will not permit generation plants in their
region. They are concerned about air pollution and its various effects. But
they need power, so they furn to West Virginia. This helps the coal industry
and generation plants, but puts the health of West Virginians in jeopardy. 1
feel that our air quality and emission limits should be even more stringent
than the EPA calls for in order to protect our citizens. This should be
particularly true for power plants that export electricity.



Dr. Koteon has raised the following issues:

45-CSR-8 Ambient Air Quality Standards
The standards for PM2.5 and Ozone are not adequately protective. I
recommend that the standards be lowered from 15 wg/m’ to 13 ug/m® in
section 4.2.b., and from 0.08 ppm to 0.07 ppm in section 4.4b.

The air standards (45-8-1) retains the standards for PM2.5 and ozone
sthat the EPA Clean Air Scientific Advisory Council has already
sdetermined to be inadequate. Keeping these old standards will kill
sdozens or hundreds of West Virginians each year.

sThe rule on refuse combustion (45-6-1) attempts to revise the
sdefinition of low-level radioactive waste and revives the
sBelow-Regulatory_Concern (BRC) issue from some years ago. It also
>creates a large number of exemptions for "temporary” pollution
ssources. T am not yet sure if this re-opens old battles over

smedical waste incineration, but this was a really hot issue a few
>years back.
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e 45CSR 8 Ambient Air Quality Standards S / 50 /07

Section 4 2.¢ — PMa 5 Maximum 24-Hour Average Concentration. The level for the

24-how primary and secondary standard states 35 ug/msu This should be 65 vg/m’,
pursuant to 40 CER 50.7.

e 45CSR 39,45 CSR 40, 45 CSR 41

The opt-in unit language is deleted from each of these rules. What is the purpose for
the deletion of these provisions?

e 33 CSR 30, Underground Storage Tank Rules

Section 6 1. states .. .including any person who accepts a delivery ordes, accepts
payment, delivers or deposits ptoduct into an under ground stotage tank...." The
portion that states "...accepts payment.. " should be removed fiom this section
because those individuals within a company who accept payment or make payments
most often do not know anything about the undes ground storage tank (UST), the
opezation of the UST, ot the curtent regulatory status of the UsT.

Section 73 a.1. states " _..the methodology for verifying attendance, the date, time
and location of the course, the name of the offering o1 ganization, the credentials of

the instructors, and a certification that the technology or methods. .."

1. The portion that states " the date, time and location of the cowse, . " should
be deleted For large companies with many UST installations and locations there
can be numerous individuals that need to be trained. Training will most likely
occur on multiple dates, times, and locations that may not always be known until

just prior to the training event. When new employees are hired training might
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oceur on short notice and for one individual. The burden of having to repor the
dates, time and locations would hinder and slow down the training process and

restrict a company's ability to comply.

2. The portion that states ".. the credentials of the instructors.. " should be
removed. Credentials will vary from instructor to instructor new instructors might
be utilized, and a company might not know which instructors will be used at the
various training sessions until just prior to the training session. In addition, the
course content is the main issue of concern and should be the main focus in

obtaining State approval of a training progiam.

Section 7.3.2.2 - This section states that a nonrefundable application fee of $280 must
be submitted with the application. Latger companies may have one tiaining program,
but administer the fiaining on multiple dates, times and locations. Having to submit an
application for approval of the training program each time the program is administered
would be cost prohibitive, burdensome, and would hinder the training process. The
State should clarify or make provision fot a company to submit one application for the
fraining program that will be administered 1o all company UST facilities. This will
make the $280 application fee reasonable and the application process less burdensome

(RO222613 1)




INDUSIRY'’S REVISIONS

45C5R42

TITLE 45
LEGISLATIVE RULE
DEPARTMENT OF ENVIRONMENTAL PROTECTION
PIVISION OF AIR QUALITY

SERIES 42
GREENHOUSE GAS EMISSIONS INVENTORY PROGRAM

§45-42-1.General.

1.1 Scope - This rule establishes a
greenhouse gas emissions inventory progiam in
West Viiginia which:

11a Requires the reporting and
inventory of greenhouse gas emissions by
stationary sources which emit more than a de
minimis amount of greenhouse gases on an
annual basis;

1 Lb Inventories greenhouse gas
emissions from stationary, area, mobile and
biogenic sources, and accounts for reductions
and sequestiation of greenhouse gas emissions;

1.l1e. Provides for a periodic
compilation of a greenhouse gas emissions
inventory and a determination whether West
Virginia is a net sink or emitter of greenhouse
gases;

1.1d. Provides for
development of a registry to record voluntary
reductions of greenhouse gas emissions; and

1.1e Providesfora
determination whether the reduction and
sequestration of greenhouse gas emissions can
be developed as an asset for economic
development.

12 Authority ~ W Va Code §22-
5-19.

13.  Filing Date --

14.  Effective Date -- June 1,2008.

§45-42-2. Definitions.

21.  “Air pollutants” means solids,
Jiquids, ot gases which, if discharged into the
ait, may result in statutory air pollution

22.  “Airpollution” o1 “statutory ait
poltution” means and is limited to the discharge
into the air by the act of man substances (liquid,
solid, gaseous, organic o1 inotganic) in a
locality, manner and amount as to be injurious to
human health or welfare, animal ot plant life, or
property, of which would interfere with the
enjoyment of life or property.

23, “Anthropogenic” means a direct
result of human activities or the result of natural
processes that have been influenced significantly |
by human activities.

24,  “Areasource” means, for
purposes of this rule, a collection of similar
sources of ai1 pollutants within a geogiaphic
area. Area sources collectively represent
individual sources that are small and numerous,
and that typically have not been inventoried as a
stationaty or mobile source

25.  “Biogenic” means a natwally
occutting biological source or process that is not
significantly affected by human actions ot
activity
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26.  “Capture” means the collection
of greenhouse gas emissions from a stationaty
source

27 “De minimis” means emissions
from a stationary source that are equal to or less
than ten thousand tons per year for carbon
dioxide, four hundred seventy-six tons per year
for methane, thirty-two and six tenths tons per
year for nitrous oxide, eight hundred fifty-five
thousandths tons per year fot
hydrofluorocarbons, one and nine hundredths
tons pet yea for perfluorocatbons and forty-two
hundredths tons per year for sulfr hexafluoride.

28  “Emission” means the release,
escape o1 discharge of regulated air pollutants or
greenhouse gases into the air.

29 “Greenhouse gas” means the
gaseous compounds: carbon dioxide, methane,
nitrous oxide, hydrofluorocarbons,
petfluorocarbons, and sulfut hexafluoride (8F¢)

210. “Mobile source” means a
variety of onroad and nonroad vehicles, engines,
locomotives, marine vessels, airplanes and other
equipment that generate air pollutants and
greenhouse gas emissions, and that move o1 can
be moved fiom place to place

211. “Regulated air pollutant”
means, for purposes of this rule, any air
pollutant regulated under rules promulgated by
the Secretary pursuant to W Va. Code §22-5-4

212, “Reservoit” means a geological
site where a greenhouse gas is securely stored.

213. “Secretary” means the Secretary
of the Department of Environmental Protection
or such other person to whom the Secretary has
delegated authority or duties pursuant to W.Va
Code §§22-1-6 o1 22-1-8

2.14. “Sequestration” means the
physical process by which emissions ofa
greenhouse gas are directly captured for storage

in a reservoi, of the biologic process by which a
greenhouse gas is indirectly removed from the
atmosphere for storage in a sink

2.15. *“Sink” means any process,
activity or mechanism which removes a
greenhouse gas from the atmosphere Forests are
considered sinks because they remove carbon
dioxide through photosynthesis.

2.16 “Sowce” means, for purposes of this
tule, any process ot activity which releases a
greenhouse gas into the air.

217 “Stationary source” means any
building, structure,  facility, installation,

stationary process or process equipment which
emits or may emit any regulated air pollutant or
greenhouse gas.

218 “Ton” means a short ton, or 2000
pounds.

219, Other words and phrases used in this
jule, unless otherwise indicated, shall have the
meaning ascribed to them n W.Va. Code §22-5-
1etseq

§45-42-3.Applicability.

3.1. Any stationary source that emits one
or more geenhouse gases on an annual basis
greater than the de minimis amounts listed in the
table below, excluding biogenic emissions, and
repotts emissions of regulated air pollutants
pursuant to  the emissions  invenioty
requirements of the Secretary undes rule o1
W.Va. Code §22-5-4(a)(14), shall be an affected
source tequired to report emissions of all
greenhouse gases emitted above de minimis
amounts to the Secretary under section 4:

Greenhouse Gas Compound tons/yeal
catbon dioxide 10,000
methane 476
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nitrous oxide 326
perfluotocarbons 1.09
suffin hexafluoride 042

32 Stationary sources which are regulated
by the Secretay undet W Va. Code §22-3-1 et
seq. and do not report emissions of regulated air
pollutants pursuant o the emissions inventoty
requirements under W Va. Code §22-3-4(a)(14)
are not required to, but may voluntar ily report
their greenhouse gas emissions under section 4

§45-42-4.Reporting Reguirements.

4.1 -
each-year thereaftersaffeeted-Affected sources
shall report to the Secretary the quantity of ali
greenhouse gases emitted above de_minimis
amounts in the previous calendar year at the
same time such sources are to report emissions
of regulated ait pollutants puysuant fo the
emissions inventory requirements of the
Secretary under rule or W.Va. Code §22-5-
4(a¥14).

42, Affected sources shall only be
1equired to report annual quantities of
anthropogenic non-mobile source greenhouse
gas emissions dirgctly at the source, and shall
not be required to report biogenic or mobile
emissions of greenhouse gases, ot indirect
emissions of greenhouse gases, such as
emissions occmring offsite from enerey
consumption.

43. The Sectetary shall determine the form
and format of the information reported by
affected sources under subsection 4.1 to ensure
that the information is consistent as possible
with developing regional, national, or
international greenhouse gas emissions
programs

44 Notwithstanding the provisions of
subsection 4 3, to satisfy the greenhouse gas

(hydmﬂuox ocarbons 0.855

emission reporting requirements under this
section, affected sources may submit greenhouse
gas emigsions inventory information from
documented greenhouse gas inventoties such as
those provided to the Environmental Protection
Agency's Climate Leaders Program, Chicago
Climate Exchange Registry, the International
Orgenization for Standardization and the SFs
Emissions Reduction Partnership for Electiic
Power Systems. Greenhouse gas emissions
inventory information fiom other widely
recognized and verified greenhouse gas
ernissions inventory progiams may be submitted
by affected sources under this subsection, but
shall be subject to approval by the Secretary on 2
case-by-case basis

45. Reports of greenhouse gas emissions
submitted to the Secretary undet this section
shall be signed by a responsible official and
shall include the following certification
statement: I, the undersigned, hereby certify
that the data transmitted to the West Virginia
Department of Environmental Protection is true,
accurate, and complete, based upon information
and belief formed after reasonable inquiry.”

4.6. reenhouse _gases reported under this
section are not subject to fees under 45 C3R 30,

unless the greenhouse gases are otherwise

regulated by the Secretary.

§45-42-5.Greenhouse Gas Emissions
Inventory.

51. The Secretary shall periodically
compile an inventoty of greenhouse gas
emissions to:

5 1.a. Characterize the relative
contributions of greenhouse gas emissions from
stationary, area, mobile and biogenic sources in
West Vitginia; and
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51 b. Determine the extent to which
greenhouse gas emissions are offset by the rate
of sequestration, and whether West Vir giniais a
net sink or emitter of greenhouse gases.

5.2. The greenhouse gas emissions
inventory shall include the emissions from
stationary sources reported under section 4, and
other relevant information regarding significant
emissions, reductions, and sequestration of
greenhouse gases from stationary, area, mobile
and biogenic sources requested by the Secretary
under subsections 5.3 and 5 4.

53. Toinventory greenhouse gas
emissions reductions, the Secretary shall consult
with the citizenty and other entities such as
industry trade groups that have information
relating to greenhouse gas emissions reductions,

and sequestration Hpen-request-ofthe

54  The Department of Agticulture, the
Division of Forestry, Marshall Upiversity, West
Virginia University, West Vitginia Geological
and Economic Survey, and the Department of
Transportation shall enter into interagency
agreements with the Secretary and at the
Secretary’s request provide:

5.4.a. Relevant information relating to
greenhouse gas emissions from area, mobile and
biogenic sowces;

5 4 b. Relevant information relating to
gieenhouse gas emissions reductions and
sequestration; and

5.4 c. Any assistance the Secretary may
request during the development of the
greenhouse gas emissions inventory.

55. The Secretary shall determine the form
and format of the information submitted by the
entities under subsections 53 and 3 4 to ensure

{R0220552.1}4

that the information is consistent as possible
with developing regional, national, or
international greenhouse gas emissions
progiams

§45-42-6.Greenhouse Gas Emissions Registry
Program.

61. The Secretary shall develop a registry
for the recordation of voluntary reductions of
greenhouse gas emissions.

6.2. The greenhouse gas emissions registry
program shall be as consistent as possible with
developing regional, national, or international
programs designed 1o monitor, quantify and
registet reductions in greenhouse gas emissions
with respect to:

672 a. Development of ciiteria, based ona
set of standardized emissions accounting,
reporting and verification protocols, to
determine baseline emissions and quantification
of voluntary reductions in emissions of
greenhouse gases;

6.2 b Public recognition of such
voluntary emissions reductions;

62.¢ Consideration of voluntaty
greenhouse gas emission reductions when
determining baselines and reduction
requirements under future federal greenhouse
gas emission reduction programs; and

62d The ability of sources to participate
in future greenhouse gas emission trading
programs.

§45.42-7.Economic Development Potential.

71 Using information obtained, gathered
or developed under this rule, the Secretary will
determine whether the reduction and
sequestration of preenhouse gas emissions can
be developed as an asset for net economic
development or will result in a deterrent to net
economic development in West Virginia:
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§45-42-8.Inconsistency Between Rules.

8.1. Inthe event of any inconsistency
between this rule and any other rule of the West
Vitginia Department of Environmental
Protection, the inconsistency shall be resolved
by the determination of the Secretary and the
determination shall be based upon the
application of the more stringent provision,
term, condition, method ot rule

{RO220552 1}5



Summary of Industry's Suggested Changes and Comments op
45 CSR 42, Greenhouse Gas Emissions Inventory Program

Section2 3. The definition of “anthropogenic” should be 1evised to state that it
is the “result of natural processes that have been influenced significantly by
human activities”. Adding the term “significantly” makes the definition consistent
with the definition of “biogenic” which means a “naturally occurring biological
source o1 process that is not significantly affected by human actions or activity.”

Section 3.1. Applicability. This section should be revised to clarify that only
individual greenhouse gases emitted above the de minimis_amoynts are required to
be reported. Otherwise, affected sources that trigger any of the de minimis
amounts could be required to 1eport emissions of all of the greenhouse gases even
if they are below the de minimis amounts. We do not believe that this is DEP’s
intent Also, this section should be revised to clarify that the de minimis amounts
do not include biogenic emissions.

Section 4.1. Reporting Requirements. This section should be revised to requite
reporting of greenhouse gases at the same time the air emissions inventory
reporting is required. Sources should not be required to report their emissions at
two different times  This section should also be clarified so that only greenhouse
gases emitted above the de minimis amounts are required to be reported.

Section 4.2 should be revised so that “mobile” emissions of greenhouse gases ate
not required to be reported  This section should also be revised to clarify that
only direct emissions and not indirect greenhouse gas emissions (€8, emissions
occurring offsite from electricity consumption) are required to be reported. The
references in section 43 to programs like Climate Leaders could lead sources to
include indirect and ditect emissions in their reporting. This would lead to double
counting of electric generation greenhouse gas emissions and fo higher source
emissions compared to the de minimis amounts.

Section 4.6 should be added so that sources will not be subject to fees for
reporting greenhouse gas emissions, as the purpose of such reporting is to create
an inventory, not to generate fees.

Section 5.3 This section should be revised to delete the requirement that certain
cntities, including trade associations, must provide relevant information on
greenhouse gas emissions, reductions, capture and sequestiation to the Secretary
upon request.  This requirement is not found in the statute and could be
interpreted to require such entities to 1eport reductions, which is also not required
undet the statute.



e Section 7.1 FEconomic Development Potential This section should be revised to
require the DEP to also determine whether reduction and sequestration will result
in 2 detertent to net economic development — not just whether it will be an asset

« Additional questions/issues:

{R0220603 1

o A reasonable protocol for reporting greenhouse gas emissions from

stationary sources should be developed. ~Affected sowces should not be
requited to report emissions fiom individual units within a stationary
source if such emissions are insignificant. Affected stationary sources
should have the option to report all of jts greenhouse gas emissions in the
aggregate.

Over 30 states have signed on to “The Climate Registry”. Does West
Virginia intend on signing on? The rule indicates that West Virginia will
have its own registry independent of “The Climate Registty”  Does DEP
intend to rely upon any greenhouse gas registty programs, such as the
Chicago Climate Exchange Registy, in developing the registry progtam?



MEMORANDUM

To: Karen Price
From: David L Yaunssy
DATE: May 29, 2007

SUBJECT: DEP Advisory Council Rules

A. Rules for Individual State Certification of Activities Requiring a Federal Permit.
Title 47, Series 5A

No comment.

B. National Pollutant Discharge Elimination System (NPDES) Program.
Title 47, Series 10.

We would urge the DEP to update the rule. It still contains references to the Chief, rathet
than the Director (See, for example, Sections 513.d4.1,62and912)

Has the DEP updated this rule to reflect changes in the Code of Federal Regulations that
were made since it was last comprehensively updated?

C. Antidegradation Implementation Procedures.
Title 60, Series 5

We agree that the State should do away with Section 6 2. There is no need for an initial
presumptive listing procedure at this point. As for the 156 (I counted 157, but I may have
miscounted) streams in Appendix A, we will disagree with all those listed except the 39 to which
no objections were ever lodged.

D. Requirements Governing Water Quality Standards,

Title 57, Series 2.

There are a couple of minor errors — Section 2 2 has a “then” that should be “than” and
Section 6.1 is missing text

We rernain disappointed that the State continues to interpret its water quality standards to

apply all uses in all streams at all times Section 6.1 clearly provides that B and C are the only
default, or universal, uses
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Memorandum
May 29, 2007
Page 2

Appendix D should be eliminated. Category C, Water Contact Recreation, is 2 default
use, and listing all streams with that use assigned to them suggests that there are streams that do
not have that designation.

Appendix A. The DEP is listing a huge number of trout streams with no justification for
their listing. If streams meet the requirements of trout waters, they qualify as such; if they do

not, there is no reason to list them. Unless the DEP can document that each stream has year
round, multi-age populations, they should not be listed

DLY:shb
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APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Rule Title: Rules for Individual State Certification Title 47 Series 5A

Type of Rule: Legislative [___]Interpretive [ ] Procedural
Agency: Department of Environmental Protection

Address: 601 - 57th Street

Charleston, WV 25304

Phone Number: (304) 926-0490 ext. 1526 Email: csturey@wvdep.org

Fiscal Note Summary
Summarize in a clear and concise manner what impact this measure

will have on costs and revenues of state government.

These changes are mainly for clarification and should have no fiscal impact on state government.

Fiscal Note Detail
Show over-all effect in Item 1 and 2 and, in Item 3, give an explanation of
Breakdown by fiscal year, including long-range effect.

FISCAL YEAR
Effect of Proposal Current Next Fiscal Year
Increase/Decrease Increase/Decrease (Upon Full Implementation)
(use “=*) (use “*)

1. Estimated Total Cost 0.00 0.00 0.00
Personal Services 0.00 0.00 0.00
Current Expenses 0.00 0.00 0.00
Repairs & Alterations 0.00 0.00 0.00
Assets 0.00 0.00 0.00
Other 0.00 0.00 0.00
2. Estimated Total 0.00 0.00 0.00

Revenues -

Rule Title:




Rule Title: Rules for Individual State Certification Title 47 Series 5A

3. Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated total revenues.

There are no proposed increases or decreases in fees proposed by these changes. Nothing proposed in

these changes should have a fiscal impact on the state or public beyond what they are currently
experiencing.

MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed rule would
not have a fiscal impact, and/or any special issues not captured elsewhere on this form.

These changes are proposed for clarification of information needed for the state certification of activities
requiring a federal 404 permit.

Date:

Signature of Agency Head or Authorized Representative
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TITLE 47
LEGISLATIVE RULE
DEPARTMENT OF ENVIRONMENTAL PROTECTION
WATER RESOURCES

SERIES 5A
RULES FOR INDIVIDUAL STATE CERTIFICATION OF
ACTIVITIES REQUIRING A FEDERAL PERMIT

§47-5A-1. General.

1.1.  Scope. -- The purpose of these
legislative rules is to carry out the responsibilities
placed upon the State by Section 401 of the
Federal Clean Water Act, 33 US Code § 1341 and
W. Va. Code §§ 22-11-7(a) and 22-1-6(d)(6).
Section 401 of the Clean Water Act requires that
any applicant for a federal license or permit to
conduct an activity that will or may discharge into
waters of the United States (as defined in the Clean
Water Act) must present the federal authority with
a certification from the appropriate state agency.
These rules establish the procedures and criteria
for the application, processing and review of state
water quality certifications which require a federal
permit including those from the United States
Army Corps of Engineers under Section 404 of the
Clean Water Act, 33 US Code §1344 and licenses
issued by the Federal Energy Regulatory
Commission under the Federal Power Act, 16 US
Code §1791 et. seq.

1.2. Authority. -- W. Va. Code §§22-11-
7(a) and 22-1-6(d)(6).

1.3. Filing Date. -- Muy-8:-2002-
1.4. Effective Date. -- JFaly1-2002-

§47-5A-2. Definitions.

When used in this rule, for any activity
involving a discharge into waters of the United
States or the State that requires a 401 state water
quality certification, the following terms are
defined as follows:

2.1. Applicants are persons or entities that
are requesting a federal license or permit to

conduct activity that discharges into waters of the
United States and require an individual Section
401 state water quality certification.

2.2. Aquatic resources include but are not
limited to wildlife, fish, recreational uses, critical
habitats, wetlands, and other natural resources
under the Secretary's jurisdiction.

2.3. Complete means that the application
package submitted by the applicant for a State 401
Water Quality Certification contains all
information necessary to initiate processing and
public review.

2.4. Certification means certification as
required under Section 401 of the Federal Clean
Water Act, 33 U.S5.Code §1341.

2.5. Compensatory mitigation is the
compensation to the State for unavoidable impacts
to aquatic resources in Waters of the U.S. by
replacing those aquatic resources through creation,
restoration, enhancement, or monetary
compensation as set forth below in this rule.

2.6. Condition means limitations and
monitoring requirements which assure that any
applicant for a federal license or permit will
comply with all applicable federal and state laws
including water quality standards.

2.7. Department means the Department of
Environmental Protection.

2.8. Emergent Wetlands, commonly known
as wet meadows, are characterized by the presence
of more than 50% grasses, sedges and other non-
woody vegetation.

2.9. Forested Wetlands are characterized by



47CSR35A

woody vegetation that is six (6) meters tall or
taller.

2.10. Open Water Wetlands are ponds, lakes,
and reservoirs. Vegetation may or may not be
present, and covers less than 10% of the surface
arca.

2.11. Ordinary high water mark is that line
on the stream bank established by the fluctuation
of water levels and indicated by physical
characteristics such as clear, natural line impressed
on the bank, shelving, changed in soil
characteristics, destruction or limits of terrestrial
vegetation, and the presence of litter and debris.
The acreage of stream disturbed or impacted must
be calculated. Acreage equals the length of the
disturbed impacted stream times the width. Length
= the length (in feet) of the stream from the
uppermost point of disturbance or the impact to the
furthest downstream pint of disturbance or impact.
Width = average stream width (in feet) at the
ordinary high water mark.

2.12. Permanent Impacts are considered
unavoidable loss of aquatic resources that result
from a permanent structure or activities that cause
physical stream loss.

2.13. Permanent Structure(s) shall mean any
structure placed in or a disturbance in waters of the
U.S. that will remain in place for twelve (12)
months or longer, except for structures defined as
temporary structures in this section.

2.14.  Scrub-shrub Wetlands are areas
dominated by woody vegetation less than six (6)
meters tall. The species include true shrubs, young
trees, and trees or shrubs that are small or stunted
because of environmental conditions.

2.15. Secretary means the Secretary of the
Department of Environmental Protection or such
other person to whom the Secretary has delegated
authority or duties.

2.16. Temporary Structure means, for
structures permitted under W. Va. Code []22-3-1 et
seq., any structure which will be removed before or
upon final bond release; for structures not

permitted under W. Va. Code §22-3-1 et seq.,
temporary structure means any structure which will
be removed upon completion of the project.

2.17. Wetlands are those areas that are
inundated or saturated by surface or groundwater
at a frequency and duration sufficient to support,
and that under normal circumstances do support, a
prevalence of vegetation typically adapted for life
in saturated soil conditions. Wetlands generally
include swamps, marshes, bogs, and similar areas.
(Environmental Protection Agency, 40 CFR 230.3
and Corps of Engineers, 33 CFR 328.3)

§47-5A-3. Scope and Effect of Certification.

3.1.  Certifications may impose State
standard conditions and any special conditions
necessary so as to comply with applicable state and
federal laws. When issuing certification, the
Department may consider the proposed activity’s
impact on water resources, fish and wildlife,
recreation, critical habitats, wetlands, and other
natural resources under the Secretarylls
jurisdiction. The State may grant, grant with
condition, deny, or waive certification. If the State
denies certification, then the federal license or
permit shall not be granted. 33 U.S.Code
§1341¢a)(1).

3.2. Certifications may require compensatory
mitigation.

3.3. The Clean Water Act provides that any
certification condition becomes a term or condition
of any federal license or permit, 33 U.S5.Code
§1341(d).

$47-5A-4. Applications, Procedures for
Certification Issuance.

4.1. Information  contained  within
environmental processes and reviews such as
environmental assessments, environmental impact
statements and mining and reclamation plans, may
be used to meet part or all of the requirements of
this rule.

4.1.a. Any applicant for an individual
state 401 water quality certification shall submit
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five copies of a complete application to the
Secretary on the forms prescribed by the Secretary.
The applicant shall submit an application fee to
the Department of Environmental Protection in the
amount of two hundred and fifty dollars ($250).

4.1.a.1. The Secretary shall have
sixty (60) days upon receipt to determine if an
application package is complete.

4.1.a.2. Upon notification by the
Secretary further information may be requested to
facilitate an evaluation of the certification request.

4.1.b. The Secretary shall, within one
year after an application is deemed complete, issue,
waive or deny the request for a water quality
certification.

4.1.b.1. Basis for Decision. -- Any
certification decision will be based on compliance
with Sections 301, 302, 303, 306 and 307 of the
Clean Water Act and on any other appropriate
requirement of state law. Such appropriate
requirements of state law include the factors
enumerated in subsection 3.1 - Scope of
Certification.

4.1.b.2. Distribution of Certification
Decision. -- Copies of the proposed certification
decision will be sent to the applicant and all
persons who commented or attended the public
hearing.

4.1.b.3.  Dismissal or Denial of
Federal Application Meets Need for Certification. -
- If an application for a federal license or permit is
dismissed, denied, or otherwise rendered void, then
the certification is no longer needed and any state
certification proceeding or action is rendered moot
and unnecessary. Any applicant for an activity
needing a state certification, which was rendered
moot and unnecessary, must renew its application
for certification and the full time period of
subsection 4. 1.b. of this rule is available for review
upon resubmission of a complete application.

4.2, Contents of application. Application for
state 401 water quality certification shall include
the form prescribed by the Secretary including an

alternative analyses and the following:

4.2.a. A  Wetlands Delineation.
Wetlands shall be identified using the 1987 Corps
Manual for Identifying and Delineating Wetlands,
or by accepted methods approved by the WV
Division of Natural Resources, and their function
and value assessed and documented.

4.2.b. A Stream Restoration Plan. Any
activity in waters of the U. §. shall include a
Stream Restoration Plan, which outlines riparian
revegetation plan, fluvial geo-morphological, or
other acceptable methods to address impacts. The
plan shall incorporate monitoring requirements
found in section 6.3.

4.2.c. A Mitigation/Compensation
Agreement to be executed in accordance with
section 6.2,

4.2.d. The Public Notice Form for State
401 Certification.

42.e. A statement affirming that all
information above submitted for review is accurate
and true to the best of applicant’s knowledge.

4.2.f. This subsection is only applicable
to activities that meet the definition of a surface
mining operation as defined in W. Va. Code §22-
3-3. This information shall accompany the state
401 water quality certification application.

4.2.f.1. A No Practical Alternative
Demonstration. A demonstration containing, but
not limited to, the following:

4.2 1.1.A. Demonstrate that there
is not a practical alternative in Waters of the U.S.,
including other alternatives that were considered
but eliminated.

4.21.1.B. That treatment
facilities will be located as close as practical to the
source(s) with which it is associated.

42£1.C. Such activity will
impact Waters of the U.S. no more than is
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necessary to accommodate its proper construction
and operation.

4.2 11.D. Maps, plans,
specifications and design analyses for the preferred
altemative to the project.

42£2. An Impact Analysis. A
detailed analysis of the potential impacts, to the
extent applicable, of the proposed project on water
quality and quantity, fish and wildlife, aquatic
habitat, parks, recreation, in-stream and
downstream water uses.

4.2.£3. A Biological Survey of the
Streamn. Each applicant will follow established and
accepted protocols for collection, analysis,
documentation, and presentation of biological data
from Waters of the U.S., i.e., U.S. Environmental
Protection Agency’s “Rapid DBioassessment
Protocols for Use in Wadeable Streams and
Rivers.[] Station locations shall be located: one (1)
above the proposed activity, one (1) at the
proposed activity and one (1) downstream of the
proposed activity or other station locations
necessary to assess the activity’s impact. The
Secretary, may at his or her discretion, request
from the applicant certain state preferred biologic
indices to facilitate review. The survey requirement
may be waived with the Departmentls
concurrence.

4.2.f.4. A Delineation of the Stream
to be Impacted. The length, width and depth of the
stream segment impacted shall be measured.
Width and depth measurements shall be made at
one hundred (100)foot intervals. The stream
delineation shall indicate the ephemeral and
intermittent/perennial segments to be impacted.
The stream shall be measured from the farthest
downstream disturbance, excluding stream
crossings associated with haul roads for surface
mining operations, upstream to the beginning of an
andfer-38-CSR2-271 the ordinary high water
mark. The applicant shall provide a table listing the
station number with the corresponding acreage,
including the drainage area from the toe of the
pond and the toe of the fill.

4.2.f4.A. Submit all findings in
an appendix to the report including, but not limited
to the following:

4.2£4.B. Name of person(s)
conducting the stream delineation and his or her
qualifications ( i.e. DEP representative, company
representative, consultant, biologist, etc).

4.2.£.4.C. Date delineation was
conducted.

4.2.£4.D. Recent weather
conditions and those on the day of the delineation.

4.2.f4.E. A statement verifying
the October, 1999 DEP Stream Delineation
Memorandum was followed in the determination
process.

42 f4F. Method used for
determination (i.e. Post-hole or benthic).

4.2.£4.G. A copy of field notes,
photographs and stream delineation map that
indicates the results in relation to the proposed
activity, if possible.

4.3. Federal Energy Regulatory Commission
Licenses.

4.3.a. The application to the Departroent
for certification of an activity requiring a license
from the Federal Energy Regulatory Commission
(FERC) shall be a letter to the Secretary requesting
certification, completed application under 4.2., the
license application, document submitted to and
accepted by FERC under 18 CFR [14.1-4.202, the
Order from FERC accepting the application and a
certificate of publication from the newspaper
publishing the Class II legal advertisement
required by subsection 5.1.d. of this rule.

4.3.b. If the project application is altered
or modified during the FERC licensing process
prior to FERC's final decision, the applicant shall
inform the Department of such changes. The
Department may review such alterations or
modifications and, if the changes are deemed
significant by the Secretary, the Department may
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require a new application for certification. The
Department will have ninety (90) days to review
such changes or until the end of the year review
period, (see subsection 4.1.b. of this rule)
whichever is longer, to determine whether to
require a new application or to alter its original
certification decision. If the Department requires a
new application because of a significant
application modification, then the Department will
have six (6) months to issue its certification
decision from the date of submission of the
application.

§47-5A-5. Public Notice, Public Hearings.
5.1. Public Notice.

5.1.a. Upon the Certification application
being deemed complete, the applicant shall place a
one time Class I legal advertisement in a qualified
newspaper of general circulation in the county of
the proposed activity. There will be a thirty (30)
day comment period from the date of publication.
Nothing herein prohibits a joint public notice
process with the U. S. Corps of Engineers. Each
advertisement will contain at a minimum the
following:

5.1.a.l.  The surface mining and
NPDES permit numbers, if applicable and
available.

5.1.a2. A clear and accurate
location map of a scale and detail found in the
West Virginia General Highway Map. The map
size will be at a minimum four inches (4”") x four
inches (4”). Longitude and latitude line and north
arrow will be indicated on the map and such lines
will cross at or near the center of the certification
request activity.

5.1.a.3. The name and business
address of the applicant to include a street address
or route number.

5.1.a4. A narrative description
clearly describing the location of the certification

request activity.

5.1.a.5. The name(s) of the receiving

stream(s) into which the discharge of fill material
will be placed.

5.1.a.6. The location where a copy
of the certification request is available for public
review.

5.1.a.7. The name and address of the
Department of Environmental Protection Office
where written comments or requests for a public
hearing on the certification request may be
submitted.

5.1.a.8. The type of operation.

5.1.a.9. The type of federal permit
being sought.

5.1.b. The advertisement and publication
dates for the certification request shall be certified
and notarized by the publishing newspaper. The
certificate of publication shall be made part of the
approved application no later than four (4) weeks
after the last date of publication.

5.1.c. Any person having an interest that
is or may be adversely affected, has the right to file
written comments or objections to the certification
request with the Secretary within thirty (30) days
after the publication date of the advertisement
required in subsection 5.1.a. of this section. Where
a public hearing is granted the public comment
period will be extended to the close of the hearing.

5.1.d.  Federal Energy Regulatory
Commission Licenses. -- The Department’s
procedure for issuing a public notice for
certification of a FERC license shall be a Class II
legal advertisement, (See W. Va. Code §59-3-2(a))
published by the applicant in a newspaper of
general circulation in the county in which the
activity will take place and in a principle
newspaper of regional circulation in the area where
the project is located. Such notice will describe
the activity, advise the public of the scope of
certification, their rights to comment on the
proposed activity and to request a public hearing,
and will also inform the public to whom they
should send their requests and comments.



47CSR5A

5.1.e. Submission of Comments to
Applicant; Response. -- Any comments and
information received by the Department may be
forwarded to the applicant so that they may resolve
disputes raised, rebut adverse comments and
information, or supplement such comments and
information. The Department will prepare a
response to significant comments.

5.2. Public Hearings.

5.2.a. The decision to hold a public
hearing lies within the discretion of the Secretary.
The Secretary will evaluate all requests for a public
hearing and make a decision based on such
requests.

5.2.b. Requests made to the Secretary
should explain the need for the public hearing and
set forth the kind of information, material or
comments expected to be given at the hearing.

5.2.c. The Secretary, if determined
necessary, may also hold a public hearing without
a request.

5.2.d. The Secretary shall send a written
notice to all parties requesting the public hearing.
The applicant shall publish a Class I legal
advertisement in a qualified newspaper of general
circulation in the county where the proposed
activity shall occur. Such hearing notice shall be
sent and published at least thirty (30) days prior to
the hearing date and shall include all pertinent
information including, location, date and time.

5.2.e. The applicant shall bear the cost of
publishing any notice.

§47-5A-6. Compensatory Mitigation.

6.1. The Department may require the
applicant, as a condition of certification, to
compensate for aquatic resources lost through
compensatory  mitigation and/or monetary
compensation.  If mitigation/compensation is
required, necessary agreements will be executed
prior to certification.

6.2. Compensatory Mitigation Requirements.

6.2.a. The Department has established a
hierarchy for compensation of lost aquatic
resources. The first option should be fully
investigated before consideration of the next
option.

6.2.a.1. On-site/In-kind: replacing
habitat value losses on the site where the project
has taken place with similar habitat values,
allowing populations of species associated with
that habitat may remain stable over time by (a)
physical modification of replacement habitat to
convert it to the same type lost; (b) restoration or
rehabilitation or previously altered habitat; (c)
increased management of similar replacement
habitat so that the in-kind value of the lost habitat
is replaced, or (d) a combination of these measures.

6.2.a.2. Off-site/In-kind: replacing
habitat value losses off site from the project area,
but preferably within the same watershed with
similar habitat values using (a)-(d) above.

6.2.a.3. On-site/Out-of-kind:
replacing habitat value losses on site where the
project has taken place with different kinds of
habitats. This may result in significant ditferences
in fish and wildlife populations.

6.2.a4. Off-site/Out-of-kind:
replacing habitat value losses off site from project
area with different kinds of habitats. This may
result in significant differences in fish and wildlife
populations.

6.2.b. For stream impacts/losses to
aquatic resources, compensatory mitigation
projects shall be completed at a ratio appropriate to
the type of waters impacted, consistent with state
or federal standards as required by the Federal
Clean Water Act, for the types and locations of
waters impacted. Stream restoration projects must
use accepted and approved methods to restore the
stream back to its natural condition.

0.2.b.1. Compensatory
mitigation shall be required for all permanent and

temporary stream impacts resulting from coal
related activities in watersheds greater than or
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equal to twg hundred and fifty (250) acres and/or
when the activity results in a stream loss or impact
exceeding one half (1/2) acre of stream. The
drainage area and one half (1/2) acre assessments
shall be measured starting from the toe of the most
downstream permanent or temporary impact
(excluding stream crossings) in which the activity
OCCUTS.

6.2.c. Compensation for wetlands must
occur for impacts cumulatively greater than one-
tenth (1/10) acre and above at the following ratios.

6.2.c.1. Impacts to open water
wetlands are to be replaced at a ratio of one (1)
unit created for each unit impacted.

6.2.c.2. Impacts to emergent
wetlands are to be replaced at a ratio of two (2)
units created for each unit impacted.

6.2.c.3. Impacts to scrub-shrub
type wetlands are to be replaced at a ratio of three
(3) units created for each unit impacted.

6.2.c.4. Impacts to forested wetlands
are to be replaced at a ratio of three (3) units
created for each unit impacted.

6.2.c.5. An applicant for a proposed
project who desires to provide compensatory in-
kind mitigation prior to the disturbance of the
mitigable resource, will comply with the following
criteria:

6.2.c.5.A. Mitigation ratio will
be at one (1) unit created to every one (1) unit
impacted.

6.2.c.5.B. Mitigation shall be
completed 12 months prior to the impact of the
resource.

6.2.¢.5.C. Mitigation plans will
meet the review and approval of the Department of
Environmental Protection and Division of Natural
Resources,  Satisfactory completion will be
determined by concurrence of DEP an DNR prior
to final approval of mitigation obligation.

6.2.c.6. In certain instances, the
Secretary may consider the acquisition of existing
wetlands.  All wetlands acquired, using the
acquisition method of mitigation, shall either be
deeded to the West Virginia Division of Natural
Resources’ Public ILand Corporation for
management by the Wildlife Resources Section or
placed under a conservation easement and be
protected from disturbance by the permittee or
their designee.  Acquisition ratios are the
following:

6.2.c.5.i. Five (5) units to every
one (1) unit for open body wetlands;

6.2.c.5.it. Ten (10) units to every
one (1) unit for wet meadow wetlands and;

6.2.c.5.iii. Fifteen (15) units to
every one (1) unit for scrub-shrub and forested
wetlands.

6.2.d. In lieu of in-kind compensation
projects, monetary compensation can be collected
for loss of resources. Specifically for activities that
meet the definition of surface mining operations
the money shall be deposited in the Stream
Restoration Fund (W. Va. Code §22-1-14) and
expended for restoration and enhancement of
streams and water resources of the State, which
have been impacted by coal mining. Monetary
compensation may be acceptable if in-kind
compensation or acquisition of existing wetlands
cannot be accomplished.

6.2.d.1. Permanentimpuaetsforecoal

ofstream- Monetary compensation for stream
impacts resulting from coal related activities shall
be assessed as follows:

6.2.d.1.A. Permanent impacts
for coal related monetary mitigation will be
assessed at $200,000 per acre of impacts.

6.2.d.1.B. Temporary coal
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related stream impacts resulting from structures
(excluding stream crossings) that will be removed
prior to final bond release will be assessed at
$20.000 per acre of stream impact per each five-
year period of impact and/or prorated for each vear
the impact occurs.

6.2.d.1.C. Temporary coal
related stream impacts _resulting from stream
crossings (i.e. culverting) and stream relocations
where the stream impact is greater than or equal to
two hundred one (201) lineal feet, but less than or
equal to four hundred (400) lineal feet and is in
place for five years or more, shall be assessed at
$20,000 per acre for the first five (5) vear period
and prorated for each additional year the impact
shall occur. A temporary stream impact resulting in
more than four hundred (400) linear feet shall be
monetary compensated at a rate of $20,000 per
acre per each five (5) year term and/or prorated for
each year the impact occurs.

6.2.d.1.D. Permanent wetland
impacts for coal related monetary mitigation will
be assessed at the rate $30.000 per acre of wetland
replaced based on the ratios in section 6.2.c.

6.2.d.2. Permanent impacts for non-
coal monetary mitigation will be assessed at the
rate of $100.00 per lineal foot of stream lost, and
$30,000 per acre of wetland replaced based on the
ratios in section 6.2.c.

6.2.d.3. A payment plan over three
(3) years shall be allowed.

6.2.e. Where payment or compensation
projects are deferred, the Secretary may require the
applicant to post a payment bond in a form
satisfactory to the Secretary, to be effective until
compensation is made or the in-kind project is
satisfactorily completed. The bond shall be
released upon satisfactory completion of
compensation or payment as determined by the
Secretary.

6.2.f. In lieu of monetary compensation,
applicants can make in-kind donations of land that
would be suitable for lake development, water
resources improvement, creation, or facilities

associated with recreation. Such sites must have
the Division of Natural Resources, Wildlife
Resources Section approval for the department’s
consideration.

6.3. Monitoring Requirements.

6.3.a. A compensatory mitigation site
shall be monitored until success criteria outlined in
the restoration plan has been met.

6.3.b. Monitoring reports shall be
submitted yearly until the project has been
determined complete and successful for three
concurrent years.

§47-5A-7. Appeal of Certification.

7.1. Standing for Requesting and Appeal
Hearing; Requests; Decision.

7.1.a.  Any person whose property,
interest in property, or other constitutionally
protected interests, under West Virginia State
Constitution Article 3, Section 10, are directly
affected by the Department's certification or
certification denial, may request a hearing within
fifteen (15) days after notification of the
certification decision.

7.1.b. A person described under
subdivision 7.1.a. shall make such a request to the
Secretary. The request for hearing shall identify
the interest directly affected and set forth the
manner in which the person is aggrieved or
adversely affected.

7.1.c. The Secretary shall decide whether
to hold such hearing.

7.2. Appeal Hearing.

7.2.a. If the request for a hearing is
granted, the Secretary, or his designated appointee
acting as a hearing examiner, will hold the hearing
within sixty (60) days from the date of the appeal
request. All hearings will normally be held in
Charleston at a place specified by the Secretary.
The Secretary, however, may hold the hearing at
another location or time.
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7.2.b. The parties to the proceeding shall
be the aggrieved person, who shall be known as
the appellant and the Department of Environmental
Protection which shall be the appellee.

7.2.c. In conducting the hearing, the
Secretary or his designated appointee acting as a
hearing examiner, shall follow the procedures
contained in the W. Va. Code §29A-5-1 entitled
"Contested Cases."  Both parties may be
represented by counsel.

7.2.d. Parties may seek discovery and
may make various motions as outlined in the West
Virginia Rules of Civil Procedure, Rules 7-16 and
26-37, which rules shall generally apply.

7.2.e. After the hearing the Secretary
shall decide the issues presented and shall notify
the parties of such decision.

§47-5A-8. Enforcement of Certification
Provisions.

8.1. General. -- The Clean Water Act
provides that any certification condition becomes a
term or condition of any federal license or permit.
33 U.S.Code §1341 (d). Certification conditions,
therefore, are subject to the enforcement
mechanisms available for enforcing the terms or
conditions of the federal license or permit to which
they attach. In addition, other enforcement
mechanisms under the W. Va. Code may be
available. Seee.g., W. Va. Code §§22-1-3(a), 22-
11-24, and 22-11-25.



