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THE ABOVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLICHEARING OR A PUBLIC
COMMENT PERIOD IS HEREBY APPROVED BY THE PROMULGATING AGENCY FOR FILING WITH
THE SECRETARY OF STATE AND THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE FOR
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QUESTIONNAIRE

(Please include a copy of this form with each filing of your rule: Notice of Public Hearing or Comment Period; Proposed
Rule, and if needed, Emergency and Modified Rule.)

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM:(Agency Name, Address & Phone No .)..DEE.*_D.MS[QD.QL\NBIEL&JNBSE.M&DEQB[DBDL—__
601 57th Street, SE

Charleston, WV 25304

(304) 926-0440

LEGISLATIVE RULE TITLE: -Req.uuements-Govetmng-Waheﬁ-Quahty-Standa:dS—————

1. Authorizing statute(s) citation M. Va.Code §§ 22-11-4(b)(16)and 22-11-7(b)

2. a.  Date filed in State Register with Notice of Hearing or Public Comment Period:

June 4, 2010

b.  What other notice, including advertising, did you give of the hearing?

Class | Legal Advertisement in the Charleston Gazetite and Charleston Daily Mail
 DEP Mailing List
DEP Website

c.  Date of Public Hearing(s) or Public Comment Period ended:

July 19, 2010

d.  Attachlist of persons who appeared at hearing, comments received, amendments, reasons
for amendments.

Attached X No comments received




e. Date you filed in State Register the agency approved proposed Legislative Rule following
public hearing: (be exact)

~ July 30, 2010

f  Name, title, address and phone/fax/e-mail numbers of agency person(s) to receive
all written correspondence regarding this rule: (Please type)

Scott G_Mandirola, Director

Division of Water & Waste Management
Department of Environmental Protection
BOT 57N Street, SE

Charleston, WV 25304
{304)926-0440

g. IF DIFFERENT FROM ITEM P, please give Name, title, address and phime
number(s) of agency person(s) who wrote and/or has responsibility for the contents of this
rule: (Please type) ' -

Same as above

3. If the statute under which you promulgated the submitted rules requires certain findings and
determinations to be made as a condition precedent to their promulgation:

a.  Give the date upon which you filed in the State Register a notice of the time and place

of a hearing for the taking of evidence and a general description of the issues to be
decided.

N/A




b.  Date of hearing or comment period:

c.  On what date did you file in the State Register the findings and determinations required
together with the reasons therefor?

d.  Attach findings and determinations and reasons:

Attached




DEPARTMENT OF ENVIRONMENTAL PROTECTION
BRIEFING DOCUMENT
Rule Title:
“Requirements Governing Water Quality Standards”, 47CSR2
A. AUTHORITY:
W.Va. Code §22-11-4(a)(16); 22-11-7b

B. SUMMARY OF RULE:

This rule establishes requirements governing surface water quality standards for the waters of the
State and establishes standards of purity and quality consistent with public health and the
enjoyment thereof, the protection of animal, aquatic and plant life and the expansion of
employment opportunities, agricultural expansion and a foundation for healthy industrial
development.

C.. STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:
DEP is proposing several changes to the rule, as follows:

Additions have been made to § 47-2-3 “Conditions Not Allowable In State Waters” that include
water withdrawal activities and presence of algae blooms which would alter the integrity of the
waters of the State.

Section 7.2.a.2 establishes the half mile zone upstream of a drinking water supply intake and
identifies an exception to the half mile zone on the Ohio River. This section has been revised to -
reflect the changes to the site specific exception which was filed as an emergency rule and
approved by the Secretary of State on March 5, 2010. Also, an additional segment of the Ohio
River from river mile points 70 to 71 was added.

Due to its expiration date, the proposed rule removes the exception for Harmon Creek.

The proposed rule also extends the exception on the Ward Hollow of Davis Creek variance from
July 1, 2010 to July 1, 2014. The exception was approved by EPA in September 2006 and the
status of the site and the discharge has not changed since that time. The variance will remain in
effect until the next triennial review and at that time will be reevaluated. ’

Nutrient criteria (phosphorus and chlorophyll-a) have been revised for cool and warm water
lakes. Phosphorus changed from 50 pg/l to 40 ug/l for warm water lakes and chlorophyll-a
criteria has been changed from 30 pg/l to 20 pg/l for warm water lakes and from 15pg/l to 10ug/l
for cool water lakes. Language has also been added to identify at what point a lake would be
considered exceeding criteria.. Stream nutrient criteria was added with a site specific nutrient
criteria proposed for the Greenbrier River.




A number of changes in Appendix E, Table 1 of the rule have been made. The rule updates the
chronic iron criterion for trout waters from 0.5 mg/l to 1.0 mg/l which is EPA's national
recommended water quality criterion for aquatic life. Total dissolved solids criteria of 500 mg/1
has been added to the rule for Category A Human Health based on the secondary drinking water
MCL. Footnote 4 has been revised to reflect human health protection from organoleptic as well
as toxic effects. Also, several technical corrections have been made throughout the rule.

D. FEDERAL COUNTERPART REGULATIONS - INCORPORATION BY
REFERENCE/DETERMINATION OF STRINGENCY:

Although the State is required by the federal Clean Water Act to adopt water quality standards, |
there is no direct federal counterpart regulation. Therefore, no determination of stringency is
required. '

E. CONSTITUTIONAL TAKINGS DETERMINATION:

In accordance with §22-1A-1 and 3(c), the Secretary has determined that this rule will not result
in taking of private property within the meaning of the Constitutions of West Virginia and the
United States of America.

F. CONSULTATION WITH THE ENVIRONMENTAL PROTECTION ADVISORY
COUNCIL: '

At its meeting on May 27, 2010, the Environmental Protection Advisory Council discussed this
rule. (See minutes for Council’s discussion.)




L

L

Iv.

~ ENVIRONMENTAL PROTECTION ADVISORY COUNCIL

MEETING MINUTES
May 27, 2010

- CALL TO ORDER

Kristin A. Boggs, Ex Officio Chair designated by Secretary Randy Huffman,
called to order a special meeting of the DEP Advisory Council at 1:35 p.m. on May
27, 2010 at the headquarters of the West Virginia Department of Environmental
Protection, 601 57th Street Southeast, Charleston West Virginia. Agendas were
dlstnbuted ‘

ROLL CALL

Members present: Lisa Dooley, Jackie Halhnan Larry Harris, Bill Raney, and Rick
Roberts. Karen Price was absent, but Eh McCoy attended the meeting pursuant to her
wntten proxy.

The meeting was also attended by the following DEP personnel: Scott G. Maﬂdxrola, ’

Director of the Division of Water & Waste Management; Patrick V. Campbell,
Assistant Director of the Division of Water & Waste Management; and Randy Sovic

from the Division of Water & Waste Management.

Also in attendance were: Don Garvin of the Ohio Valley Environmental Coalition;
Katherine Crockett of Spilman Thomas & Battle; Jason Bostic of the West Virginia
Coal Association; David Yaussy of Robinson & McElwee; Armando Benincasa of
Steptoe & Johnson; and Lewis Baker of the West Virginia Rural Water Association.

OLD BUSINESS

Minutes of the March 18, 2010 Meeting. The minutes were emailed and provided
to Council in hard copy. Mr. Raney moved for approval of the minutes, Ms. Dooley -

‘seconded the motion, and it was carried by acclamation of Council.

2011 LEGISLATIVE RULE

This special meeting of the Advisory Council was called so that the Division of Water
& Waste Management could present for Council’s’ information and comment
DWWM’s proposed revisions to 47 C.S.R. 2, Requirements Governing Water Quality
Standards. Because federal regulations require this rule to be out for public comment
for 45 days, in order to meet the Secretary of State’s filing deadlines, it could not be
taken up at the regularly scheduled June 3 meeting.

Director Mandirola explained the proposed revisions to the rule as follows: In
addition to amendments discussed at the March18, 2010 meeting, which are currently
in effect as an Emergency Rule, the proposed revisions include the following: (1)

1



Adding “certain water withdrawal activities” and filamentous algae blooms to the =
State’s narrative water quality standards; (2) Strikes Harmon Creek from the list of
approved site-specific variances; (3) Extends Union Carbide’s variance for discharge
into Ward Hollow of Davis Creek until July 1, 2014; (4) Adds criteria for nutrients in
lakes as follows: phosphorus shall not exceed 40pg/l for warm water lakes and 30
ug/l for cool water lakes and chlorophyll-a shall not exceed 20 ug/l for warm water
lakes and 10pg/l for cool water lakes; (5) Adds criteria for nutrients in the Greenbrier
River as follows: phosphorus shall not exceed 10 pg/l in the mainstem from its mouth
‘upstream to the mouth of Beaver Creek (river mile 102.8); (6) Increases the parameter
for iron from 0.5 mg/l to 1.0 mg/l and (7) Sets a standard for TDS for human heahh
at 500 mg/1.

COMMENTS FROM COUNCIL

Ms. Dooley and Mr. Roberts expressed concerns about the proposed language
‘““certain water withdrawal activities.” They were concerned that such language could
affect water treatment plants. Ms. Boggs advised that she would try to rewse the
language to address their concerns. . _

Dr. Harris had a question regardmg the applicability of the “Half-Mile Rule,” and
Director Mandirola explained that the proposed language is limited to Arcelor Mittal
and Wheeling Nisshion.

Mr. Raney questioned the applicability of the proposed TDS standard to ““all waters of
the State,” and asked why it does not just apply at the point of intake for a public
drinking water supply. Director Mandirola explained that 500 mg/l is a secondary
drinking water standard / human health criterion and that agency policy for
~ approximately 40 years has been that human health criteria apply in all waters of the
State. .

- Mr. Raney then made a motion that the Council recommend to the Secretary that the
rule should be revised to state that the TDS standard shall only apply at the point of
intake for a public drinking water supply. Dr. McCoy seconded the motion and it
carried by a majority vote of Council. Ms. Hallinan and Dr. Harris voted against the
motlon

Dr. Harris asked for justification as to why DWWM proposed to increase the iron
standard from 0.5 mg/] to 1.0 mg/l. Director Mandirola explained that there is very
little data supporting the current standard, and that curmrent studies indicate that
aquatic life can still live in waters with higher iron levels. Specifically, trout are
unaffected in waters with an iron concentration of 1.37 mg/l. Further, 1.0 mg/1 is the
standard recommended by the federal Environmental Protection Agency and used by ‘
the states surrounding West Virginia that have an iron standard..

Dr. Harris then made a motion that the Council recommend to the Secretary that the
TDS standard be lowered to 250 mg/l and the iron limit remain at 0.5 mg/l. Ms.




Hallinan seconded the motion. It was defeated by a. majority vote of Counc1l Ms.
Dooley, Dr. McCoy, and Mr. Raney voted against the motion, and Mr. Robcrts
abstained. '

Mr. Roberts and Ms. Dooley then asked questions about the proposed nutrient criteria -

- in lakes and on the Greenbrier River and expressed concerns that technology may not

exist to allow POTWs to meet the proposed limits. Director Mandirola and Assistant
Director Campbell answered their questions, and Assistant Director Campbell
provided a picture to illustrate the extent of the algae problem on the Greenbrier
River. They further explained that West Virginia needs to make a serious effort to
meet the nutrient limits recommended by the EPA or not only will the regulated

-community be at risk of citizen suits, but EPA could exercise its right to promulgate

the standards itself in place of DEP and the West Virginia Legislature.

Ms. Dooley asked about the proposed language regarding the prohibition of
filamentous algae blooms, and Director Mandirola explained that, while not all algae

blooms are bad, algae blooms that impair the designated use of a stream in violation
of the narrative water quality standards will not be allowed.

- Dr. McCoy then suggested that DEP consider implementing pfoVisions to allow -

citizens to appeal a stream’s inclusion on the Impaired Steams List that is
promulgated pursuant to § 303(d) of the Clean Water Act.

COMMENTS FROM THE PUBLIC

Mr. Garvin expressed support for Dr. Harris’ position regarding the iron standard and
requested more Water Quality Standards Program meetings. Director Mandirola
advised him that he has scheduled those meetings once per quarter for the next year.

Mr. Sovic clarified some of the earlier expressed concemns of the Council, particularly
issues pertaining to the Greenbner River, Category A cla8s1ﬁcanon, and Tier 3 / anti-
degradation procedures

Mr. Baker staxed that a TDS standard alone is not protective of public water supphcs |
and suggested that the agency look into settmg a standard for bromlde

Mr. Bostic responded to Mr. Sovic’s comments regarding Category A clas&ﬁcatxon

Mr. Yaussy responded to Mr. Baker’s statements and responded to Mr. Sovic’s
comments regarding Category A classification.

ADJOURNMENT

Mr. Raney moved that the meeting be adjourned, Ms. Dooley seconded the motion,
and it carried by acclamation of Council. The meeting was adjourned at 3:30 p.m.



APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Requirements Governing Water Quality Standards

Rule Title:
Type of Rule: Legislative [ |Interpretive [ | Procedural
Agency: West Virginia Department of Environmental Protection
Address: 601 57th Street SE |
Charleston, WV 25301
Phone Number: (304) 926-0495 Email: Scott.G.Mandirola@wv.gov

Fiscal Note Summary
Summarize in a clear and concise manner what impact this measure
will have on costs and revenues of state government.

No fiscal impacts on state government are anticipated

Fiscal Note Detail 4
Show over-all effect in Item 1 and 2 and, in Item 3, give an explanation of
Breakdown by fiscal year, including long-range effect.

FISCAL YEAR ~
Effect of Proposal Current Next Fiscal Year
Increase/Decrease Increase/Decrease (Upon Full Implementation)
(‘lsc tﬂ_‘i) (USC “_4‘)
1. Estimated Total Cost 0.00 0.00] 0.00
Personal Services 0.00 0.00 0.00]
: N
Current Expenses 0.00 0.00 ’ 0.00
Repairs & Alterations 0.00 0.00 0.00
Assets
Other
2. Estimated Total
Revenues

Rule Title:




Rule Title: Requirements Governing Water Quality Standards

3. Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated total revenues.

None anticipated

MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed rule would .-
not have a fiscal impact, and/or any special issues not captured elsewhere on this form.

The proposed revisions reflect updates identified during the federally mandated triennial review ofthe

Water Quality Standards rule. Costs of implementing the changes will be absorbed in the agency's
current budget.

Date: July 30, 2010
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47CSR2

TITLE 47
~ LEGISLATIVE RULE

DEPARTMENT OF ENVIRONMENTAL PROTECTION
WATER RESOURCES

SERIES 2
REQUIREMENTS GOVERNING WATER QUALITY STANDARDS

§47-2-1. General.

1.1. Scope. -- These rules establish
requirements governing the discharge or deposit
of sewage, industrial wastes and other wastes
into the waters of the state and establish water
quality standards for the waters of the State
standing or flowing over the surface of the State.
It is declared to be the public policy of the State
of West Virginia to maintain reasonable
standards of purity and quality of the water of
the State consistent with (1) public health and
public enjoyment thereof; (2) the propagation
and protection of animal, bird, fish, and other

* aquatic and plant life; and (3) the expansion of
employment opportunities, maintenance and
expansion of agriculture and the provision of a

permanent foundation for healthy industrial

development. (See W. Va. Code §22-11-2.)

12. Authority. - W. Va. Code §§22-11-
4(a)(16); 22-11-7b.

1.3. Filing Date. -- Aprit-11;2008-
1.4. Effective Date. -~ July1;2008-

§47-2-2. Definitions.

The following definitions in addition to
those set forth in W, Va. Code §22-11-3, shall
apply to these rules unless otherwise specified
herein, or unless the context in which used
clearly requires a different meaning: :

2.1. "Conventional treatment" is the
treatment of water as approved by the West
Virginia Bureau for Public Health to assure that
the water is safe for human consumption.

2.2. “Cool water lakes” are lakes managed
by the West Virginia Division of Natural

Resources for cool water fisheries, with summer
residence times greater than 14 days.

2.3. "Cumulative" means a pollutant which
increases in concentration in an organism by
successive additions at different times or in
different ways (bio-accumulation).

2.4. "Designated uses" are those uses
spec1ﬁed in water quality standards for each
water or segment whether or not they are being
attained. (See sections 6.2 - 6.6, herein)

2.5. "Dissolved metal" is operationally
defined as that portion of metal whwh passes
through a 0.45 micron filter.

2.6. "Existing uses” are those uses actualiy
attained in a water on or after November 28,
1975, whether or not they are inclyded in the
water quality standards.

2.7. The "Federal Act" means the Clean
Water Act (also known as the Federal Water
Pollution Control Act) 33 U.S.C. §1251 - 1387.

2.8. "High quality waters" are those waters
whose quality is equal to or better than the.
minimum levels necessary to achieve the
national water quality goal uses.

2.9. '"Intermittent streams" are streams
which have no flow during sustained periods of
no precipitation and which do not support
aquatic life whose life history requires residence
in flowing waters for a continuous period of at
least six (6) months.

2.10. "Outstanding national resource
waters” are those waters whose unique
character, ecological or recreational value or
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pristine nature constitutes a valuable national or
State resource.

2.11. "Natural" or "naturally occurring"
values or "natural temperature" shall mean for
all of the waters of the state:

2.11.a. Those water quality values
which exist unaffected by -- or unaffected as a
consequence of -- any water use by any person;
and

2.11.b. Those water quality values
which exist unaffected by the discharge, or
direct or indirect deposit of, any solid, liquid or
gaseous substance from any point source or non-
point source.

2.12. "Non-point source" shall mean any
source other than a point source from which
pollutants may reach the waters of the state.

2.13. "Persistent" shall mean a pollutant and
its transformation products which under natural
conditions degrade slowly in an aquatic
environment.

2.14. "Point source" shall mean any
discernible, confined and discrete conveyance,
including, but not limited to, any pipe, ditch,
channel, tunnel, conduit, well, discrete fissure,
container, rolling stock or vessel or other
floating craft, from which pollutants are or may
be discharged. This term does not include
agricultural stormwater discharges and return
flows from irrigated agriculture.

2.15. "Representative important species of
aquatic life" shall mean those species of aquatic
life whose protection and propagation will
assure the sustained presence of a balanced
aquatic community. Such species are
representative in the sense that maintenance of
water quality criteria will assure both the natural
completion of the species' life cycles and the
overall protection and sustained propagation of
the balanced aquatic community.

2.16. “Secretary” shall mean the Secretary
of the Department of Environmental Protection
or such other person to whom the Secretary has

delegated authority or duties pursuant to W. Va.
Code §§22-1-6 or 22-1-8.

2.17. The "State Act" or "State Law" shall
mean the West Virginia Water Pollution Control
Act, W. Va. Code §22-11-1 et seq.

2.18. "Total recoverable" refers to the
digestion procedure for certain heavy metals as
referenced in 40 CFR 136, as amended June 15,
1990 and March 26, 2007, Guidelines
Establishing Test Procedures for the Analysis of
Pollutants Under the Clean Water Act.

2.19. "Trout waters" are waters which"-
sustain year-round trout populations. Excluded -

are those waters which receive annual stockings =

of trout but which do not support year-round
trout populations.

2.20. "Water quality criteria" shall mean .
levels of parameters or stream conditions that
are required to be maintained by these
regulations. Criteria may be expressed as a
constituent concentration, levels, or narrative
statement, representing a quality of water that -
supports a designated use or uses.

2.21. "Water quality standards" means the
combination of water uses to be protected and
the water quality criteria to be maintained by
these rules. '

222. "Wetlands" are those areas that- are
inundated or saturated by surface or
groundwater at a frequency and duration
sufficient to support, and that under normal
circumstances do support, a prevalence of
vegetation typically adapted for life in saturated
soil conditions. Wetlands generally include -
swamps, marshes, bogs and similar areas.

2.23. "Wet weather streams" are’ streams
that flow only in direct response to precipitation
or whose channels are at all times above the
water table.

§47-2-3. Conditions Not Allowable In State
Waters.

3.1. Certain characteristics of sewage,
industrial wastes, and other wastes and certain




water withdrawal activities cause pollution or
conditions and that are objectionable in all
waters of the state. Therefore, the Secretary
does hereby proclaim that the following general
conditions are not to be allowed in any of the
waters of the state.

3.2. No sewage, industrial wastes or other
wastes present in any of the waters of the state

47CSR2

or water withdrawal activities shall cause therein

or materially contribute to any of the following
conditions thereof:

3.2.a. Distinctly visible floating or
settleable solids, suspended solids, scum, foam
or oily slicks;

3.2.b. Deposits or sludge banks on the
bottom;

3.2.c.
waters;

Odors in the vicinity of the

32.d. Taste or odor that would
adversely affect the designated uses of the
affected waters;

3.2.e. Materials in concentrations which
are harmful, hazardous or toxic to man, animal
or aquatic life;

3.2.f. Distinctly visible color;

3.2.g. Algae blooms or concentrations
Ceneentrations of bacteria which may impair or
interfere with the designated uses of the affected
waters;

3.2.h Requiring an unreasonable
degree of treatment for the production of potable

water by modern water treatment processes as

commonly employed; and

3.2.i. Any other condition, including
radiological exposure, which adversely alters the
integrity of the waters of the State including
wetlands; no significant adverse impact to the
chemical, physical, hydrologic, or biological
components of aquatic ecosystems shall be
allowed.

§47-2-4. Antidegradation Policy.

4.1. It is the policy of the State of West
Virginia that the waters of the state shall be
maintained and protected as follows:

4.1.a. Tier 1 Protection. Existing water
uses and the level of water quality necessary to
protect the existing uses shall be maintained and
protected. Existing uses are those uses actually
attained in a water on or after November 28,
1975, whether or not they are included as
designated uses within these water quality
standards.

4.1.b. Tier 2 Protection. The existing
high quality waters of the state must be
maintained at their existing high quality unless it .
is determined after satisfaction ~of ' the
intergovernmental coordination of the state’s
continuing planning process and opportunity for
public comment and hearing that allowing lower
water quality is necessary to accommodate
important economic or social development in the
area in which the waters are located. If limited
degradation is allowed, it shall not result in
injury or interference with existing stream water
uses or in violation of state or federal water
quality criteria that describe the base levels
necessary to sustain the national water quality
goal uses of protection and propagation of fish,
shellfish and wildlife and recreating in and on
the water.

In addition, the Secretary shall assure
that all new and existing point sources shall
achieve the highest established statutory and
regulatory requirements applicable to them and
shall assure the achievement of cost-effective
and reasonable best management practices
(BMPs) for non-point source control. If BMPs

~ are demonstrated to be inadequate to reduce or

minimize water quality impacts, the Secretary
may require that more appropriate BMPs be
developed and applied.

4.1b.1. High quality waters are
those waters meeting the definition at section 2.8
herein.

4.1.b.2. High quality waters may

include but are not limited to the following:
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4.1.b.2.A. Streams designated
by the West Virginia Legislature under the West
Virginia Natural Stream Preservation Act,
pursuant to W. Va. Code §22-13-5; and

4.1b.2B. Streams listed in
West Virginia High Quality Streams, Fifth
Edition, prepared by the Wildlife Resources
Division, Department of Natural Resources
(1986).

4.1.b.2.C. Streams or stream
segments which receive annual stockings of
trout but which do not support year-round trout
populations.

4.1.c. Tier 3 Protection. In all cases,
waters which constitute an outstanding national
resource shall be maintained and protected and
improved where necessary. Outstanding
national resource waters include, but are not
limited to, all streams and rivers within the
boundaries of Wilderness Areas designated by
The Wilderness Act (16 U.S.C. §1131 et seq.)
within the State, all Federally designated rivers
under the “Wild and Scenic Rivers Act”, 16
U.S.C. §1271 et seq.; all streams and other
bodies of water in state parks which are high
quality waters or naturally reproducing trout

streams; waters in national parks and forests .

which are high quality waters or naturally
reproducing trout’ streams; waters designated
under the “National Parks and Recreation Act of
1978”, as amended; and pursuant to subsection
7.1 of 60CSRS5, those waters whose unique
character, ecological or recreational value, or
pristine nature constitutes a valuable national or
state resource. '

Additional waters may be nominated for
inclusion in that category by any interested party
or by the Secretary on his or her own initiative.
To designate a nominated water as an
outstanding national resource water, the
Secretary shall follow the public notice and
hearing provisions as provided in 46 C.S.R. 6.

4.1.d. All applicable requirements of
section 316(a) of the Federal Act shall apply to
modifications of the temperature water quality
criteria provided for in these rules.

§47-2-5. Mixing Zones.

5.1. In the permit review and planning
process or upon the request of a permit applicant
or permittee, the Secretary may establish on a
case-by-case basis an appropriate mixing zone.

5.2. The following guidelines and
conditions are applicable to all mixing zones:

5.2.a. The Secretary will assign, on a
case-by-case basis, definable geometric limits

~ for mixing zones for a discharge or a pollutant or

pollutants within a discharge. Applicable limits
shall include, but may not be limited to, the
linear distances from the point of -discharge,
surface area involvement, volume of receiving
water, and shall take into account other nearby
mixing zones. Mixing zones shall take into
account the mixing conditions in the receiving

~ stream (i.e: whether complete or incomplete

mixing conditions exist). Mixing zones will not
be allowed until applicable limits are assigned
by the Secretary in accordance with this section.

52.b. Concentrations of pollutants
which exceed the acute criteria for protection of
aquatic life set forth in Appendix E, Table 1
shall not exist at any point within an assigned
mixing zone or in the discharge itself unless a
zone of initial dilution is assigned. A zone of
initial dilution may be assigned on a case-by-
case basis at the discretion of the Secretary. The
zone of initial dilution is the area within the
mixing zone where initial dilution of the effluent
with the receiving water occurs, and where the
concentration of the effluent will be its greatest
in the water column. Where a zone of initial
dilution is assigned by the Secretary, the size of
the zone shall be determined using one of the
four alternatives outlined in section 4.3.3 of US
EPA’s Technical Support Document for Water
Quality-based Toxics Control (EPA/505/2-90-
001 PB91-127415, March  1991).
Concentrations of pollutants shall not exceed the
acute criteria at the edge of the assigned zone of
initial dilution.  Chronic criteria for the
protection of aquatic life may be exceeded
within the mixing zone but shall be met at the
edge of the assigned mixing zone.
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. 5.2.c.  Concentrations of pollutants
which| exceed the criteria for the protection of
human health set forth in Appendix E, Table 1
shall not be allowed at any point unless a mixing
zone has been assigned by the Secretary after
consultation with the Commissioner of the West
Virginia Bureau for Public Health. Human
healthL criteria may be exceeded within an
assigned mixing zone, but shall be met at the
edge of the assigned mixing zone. Mixing zones
for human health criteria shall be sized to
prevent significant human health risks and shall
be developed using reasonable assumptions
about exposure pathways. In assessing the
potential human health risks of establishing a
mixing zone upstream from a drinking water
intake, the Secretary shall consider the
cumulative effects of multiple discharges and
mixing zones on the drinking water intake. No
mixing zone for human health criteria shall be
established on a stream which has a seven (7)
day, ten (10) year return frequency of 5 cfs or
less.

5.2.d. Mixing zones, including zones of
initial dilution, shall not interfere with fish
spawning or nursery areas or fish migration
routes; shall not overlap public water supply
intakes or bathing areas; cause lethality to or
preclude the free passage of fish or other aquatic
life; nor harm any threatened or endangered
species, as listed in the Federal Endangered
Species Act, 15 U.S.C. §1531 et seq.

5.2.e. The mixing zone shall not exceed
one-third (1/3) of the width of the receiving
stream, and in no case shall the mixing zone
exceed one-half (1/2) of the cross-sectional area
of the receiving stream. :

52f In lakes and other surface
impoundments, the volume of a mixing zone
shall not affect in excess of ten (10) percent of
the volume of that portion of the receiving
waters available for mixing.

5.2.g. A mixing zone shall be limited to
an area or volume which will not adversely alter
the existing or designated uses of the receiving
water, nor be so large as to adversely affect the
integrity of the water.

5.2.h. Mixing zones shall not:

5.2.h.1. Be used for, or considered .
as, a substitute for technology-based
requirements of the Act and other applicable

state and federal laws.

5.2.h.2. Extend downstream at any.
time a distance more than five times the width of
the receiving watercourse at the point of
discharge.

5.2.h.3. Cause or contribute to any
of the conditions prohibited in section 3, herein.

5.2.h.4. Be granted where mstream
waste concentration of a discharge is greater
than 80%.

5.2.h.5. Overlap one another..

5.2.h.6. Overlap any 1/2 mile zone
described in section 7.2.2.2 herein.

5.2.i. In the case of thermal discharges,
a successful demonstration conducted under
section 316(a) of the Act shall constitute
compliance with all provisions of this section.

5.2j. The Secretary may waive the
requirements of subsections 5.2.¢ and 5.2h.2
above if a discharger provides an acceptable
demonstration of: '

5.2..1. Information defining the
actual boundaries of the mixing zone in
question; and

5.2j.2. Information and data

proving no violation of subsections 5.2.d and

5.2.g above by the mixing zone in question.

5.2.k. Upon implementation of a mixing
zone in a permit, the permittee shall provide
documentation that demonstrates to the
satisfaction of the Secretary that the mixing zone
is in compliance with the provisions outlined in
subsections 5.2.b, 5.2.c, 52., and 5.2h2,
herein.

521 In order to facilitate a
determination or assessment of a mixing zone




47CSR2

pursuant to this section, the Secretary may
require a permit applicant or permittee to submit
such information as deemed necessary.

§47—2-6. Water Use Categories.

v 6.1. These rules establish general Water
Use Categories and Water Quality Standards for
the waters of the State. Unless otherwise
designated by these rules, at a minimum all
waters of the State are designated for the
Propagation and Maintenance of Fish and Other
Aquatic Life (Category B) and for Water
Contact Recreation (Category C) consistent with
Federal Act goals. Incidental utilization for
whatever purpose may or may not constitute a
justification for assignment of a water use
category to a particular stream segment.

6.1.a. Waste assimilation and transport
are not recognized as designated uses. The
classification of the waters must take into

consideration the use and value of water for

public ~water supplies, protection and
propagation of fish, shellfish and wildlife,
recreation in and on the water, agricultural,
industrial and other purposes including
navigation. ‘

Subcategories of a use may be adopted
and appropriate criteria set to reflect varying
needs of such subcategories of uses, for example
to differentiate between trout water and other
waters.

6.1.b. At a minimum, uses are deemed
attainable if they can be achieved by the
imposition of effluent limits required under
section 301(b) and section 306 of the Federal
Act and use of cost-effective and reasonable best
management practices for non-point source
control. Seasonal uses may be adopted as an
alternative to reclassifying a water or segment
thereof to uses requiring less stringent water
quality criteria. If seasonal uses are adopted,
water quality criteria will be adjusted to reflect
the seasonal uses; however, such criteria shall
not preclude the attainment and maintenance of
a more protective use in another season. A
designated use which is not an existing use may
be removed, or subcategories of a use may be
established if it can be demonstrated that

attaining the designated use is not feasible
because:

6.1.b.1.  Application of effluent
limitations for existing sources more stringent
than those required pursuant to section 301 (b)
and section 306 of the Federal Act in order to
attain the existing designated use would result in
substantial and widespread adverse economic
and social impact; or

6.1.b.2. Naturally-occurring
pollutant concentrations prevent the attainment
of the use; or .

6.1.b.3. Natural, ephemeral,
intermittent or low flow conditions -of water
levels prevent the attainment of the use, unless
these conditions may be compensated for by the
discharge of sufficient volume of effluent
discharges to enable uses to be met; or

6.1.b.4. Human-caused conditions.
or sources of pollution prevent the attainment of

-the use and cannot be remedied or would cause

more environmental damage to correct than to
leave in place; or

6.1.b.5. Dams, diversions or other
types of hydrologic modifications preclude the
attainment of the use, and it is not feasible to
restore the water to its original condition or to
operate such modification in a way that would
result in the attainment of the use; or

6.1.b.6. Physical conditions related
to the natural features of the water, such as the
lack of a proper substrate, cover, flow, depth,
pools, riffles, and the like, unrelated to water
quality, preclude attainment of aquatic life
protection uses. ‘

6.1.c. The State shall take into
consideration the quality of downstream waters
and shall assure that its water quality standards
provide for the attainment of the water quality
standards of downstream waters.

6.1.d. In establishing a less restrictive
use or uses, or subcategory of use or uses, and
the water quality criteria based upon such uses,
the Secretary shall follow the requirements for
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revision of water quality standards as required
by W. Va. Code §22-11-7b and section 303 of
the Federal Act and the regulations thereunder.
Any revision of water quality standards shall be
made with the concurrence of EPA. The
Secretary’s administrative procedural
regulations for applying for less restrictive uses
or criteria shall be followed.

6.2. Category A -- Water Supply, Public. -
- This category is used to describe waters which,
after conventional treatment, are used for human
consumption. This category includes streams on
which the following are located:

6.2.a. All community domestic water
supply systems; :

6.2.b. All non-community domestic
water supply systems, (i.e. hospitals, schools,
etc.);

6.2.c. All private domestic water
systems,

6.2.d. All other surface water intakes
where the water is used for human consumption.
(See Appendix B for partial listing of Category
A waters; see section 7.2.a.2, ‘herein for
additional requirements for Category A waters.)
The manganese human health criterion shall
only apply within the five-mile zone
immediately upstream above a known public or
private water supply used for human
consumption.

6.3. Category B -- Propagation and
maintenance of fish and other aquatic life.

This category includes:

6.3.a. Category Bl - Warm water
fishery streams. -- Streams or stream segments
which contain populations composed of all
warm water aquatic life.

‘6.3.b. Category B2 -- Trout Waters. --
As defined in section 2.19, herein (See
Appendix A for a representative list.)

6.3.c. Category B4 -- Wetlands.. -- As
defined in section 2.22, herein; certain numeric

stream criteria may not be appropriate for
application to wetlands (see Appendix E, Table

1).

6.4. Category C -- Water contact
recreation. -- This category includes swimming,
fishing, water skiing and certain types of
pleasure boating such as sailing in very small
craft and outboard motor boats. (See Appendix
D for a representative list of category C waters.)

6.5. Category D. -- Agriculture and
wildlife uses.

6.5.a. Category D1 -- Irrigation. --
This category includes all stream segments used
for irrigation.

6.5.b. Category D2 - Livestock
watering. -- This category includes all stream
segments used for livestock watering. -

6.5.c. Category D3 -- Wildlife. --
This category includes all stream segments and
wetlands used by wildlife.

6.6. Category E -- Water supply industrial,
water transport, cooling and power. -- This
category includes cooling water, industrial water
supply, power production, commercial and
pleasure vessel activity, except those small craft
included in Category C.

6.6.a. Category E1  -- - Water
Transport. -- This category includes all stream
segments modified for water transport and
having permanently maintained navigation

-aides.

6.6.b. Category E2 -- Cooling Water.
- This category includes all stream segments
having one (1) or more users for industrial
cooling.

6.6.c. Category E3 -~ Power
production. -- This category includes all stream
segments extending from a point 500 feet
upstream from the intake to a point one haif
(1/2) mile below the wastewater discharge point.
(See Appendix C for representative list.)
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6.6.d. Category E4 -- Industrial. --
This category is used to describe all stream
segments with one (1) or more industrial users.
It does not include water for cooling.

§47-2-7. West Virginia Waters.

7.1. Major River Basins and  their
Alphanumeric System. All streams and their
tributaries in West Virginia shall be individually
identified using an alphanumeric system as
identified in the "Key to West Virginia Stream
Systems and Major Tributaries" (1956) as
published by the Conservation Commission of
West Virginia and revised by the West Virginia
Department of Natural Resources, Division of
Wildlife (1985).

7.1.a. J - James River Basin. All
tributaries to the West Virginia - Virginia State
line.

7.1.b. P - Potomac River Basin. All
tributaries of the main stem of the Potomac
River to the West Virginia - Maryland -
Virginia State line to the confluence of the North
Branch and the South Branch of the Potomac
River and all tributaries arising in West Virginia
excluding the major tributaries hereinafter
designated:

7.1.b.1. S - Shenandoah River and
all its tributaries arising in West Virginia to the
West Virginia - Virginia State line.

7.1.b.2. PC - Cacapon River and all
its tributaries.

7.1.b.3. PSB - South Branch and all
its tributaries.

7.1.b.4. PNB - North Branch and all
tributaries to the North Branch arising in West
Virginia.

7.1.c. M - Monongahela River Basin.
The Monongahela River Basin main stem and all
its tributaries excluding the following major
tributaries which are designated as follows:

7.1.c.l. MC - Cheat River and all
its tributaries except those listed below:

7.1.c.1.A. MCB - Blackwater
River and all its tributaries.

7.1.c.2. MW - West Fork Rsver and
all its tributaries.

7.1.c.3. MT - Tygart River and all
its tributaries except those listed below:

7.1.c.3.A. MTB - Buckhannon
River and all its tributaries.

7.1.c3.B. MTM - Middle Fork
River and all its tributaries. "

7.1.c.4. MY - Youghigheny River
and all its tributaries to the West Virginia -
Maryland State line. ’

7.1.d. O Zone 1 - Ohio River - Main
Stem. The main stem of the Ohio River from
the Ohio - Pennsylvania - West Virginia state
line to the Ohio - Kentucky - West Virginia -
State line. -

7.1.e. O Zone 2 - Ohio River -
Tributaries. All tributaries of the Chio River
excluding the following major tributaries:

7.1.e.1. LK - Little Kanawha River.
The Little Kanawha River and all its tributaries
excluding the following major tributary which is
designated as follows:

7.1.e.1.A. LKH - Hughes River
and all its tributaries.

7.1.e.2. K - Kanawha River Zone 1.
The main stem of the Kanawha River from mile -
point 0, at its confluence with the Ohio River, to
mile point 72 near Diamond, West Virginia.

7.1.e.3. K - Kanawha River Zone 2.
The main stem of the Kanawha River from mile
point 72 near Diamond, West Virginia and all
its tributaries from mile point 0 to the
headwaters excluding the following major
tributaries which are designated as follows:

7.1e3.A. KP - Pocatalico
River and all its tributaries.




7.1.e.3.B. KC - Coal River and
all its tributaries.

7.1.e.3.C. KE - Elk River and
all its tributaries.

7.1.e.3.D. KG - Gauley River.
The Gauley River and all its tributaries
excluding the following major tributaries which
are designated as follows:

7.1.e3.D.1. KG-19 -
Meadow River and all its tributaries.

7.1.e3.D.2. KG-34 -
Cherry River and all its tributaries.

7.1.e3.D.3. KGC -
Cranberry River and all its tributaries.

7.1.e3.DA4. KGW -
Williams River and all its tributaries.

7.1.e3E. KN - New River.
The New River from its confluence with the
Gauley River to the Virginia - West Virginia
State line and all tributaries excluding the
following major tributaries which are designated
as follows:

7.1.e3.E.1.
Greenbrier River and all its tributaries.

KNG -

7.1.e3.E.2.
Bluestone River and all its tributaries.

KNB -

7.1.e3.E.3. KN-60 - East
River and all its tributaries.

7.1.e3.E4. K(@L)-81-(1) -
Bluestone Lake.

7.1.e4. OG - Guyandotte River.
The Guyandotte River and all its tributaries
excluding the following major tributary which is
designated as follows:

7.1.e4.1. OGM - Mud River
and all its tributaries.
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7.1.e.5. BS - Big Sandy River. The
Big Sandy River to the Kentucky - Virginia -
West Virginia State lines and all its tributaries
arising in West Virginia excluding the following
major tributary which is designated as follows:

7.1.e.5.1 BST - Tug Fork and
all its tributaries.

7.2. Applicability of Water Quality
Standards. The following shall apply at all times
unless a specific exception is granted in this
section:

7.2.a. Water Use Categories as
described in section 6, herein. ‘

7.2.a.1. Based on meeting those
Section 6 definitions, tributaries or stream
segments may be classified for one or more
Water Use Categories. When more than one use
exists, they shall be protected by criteria for the
use category requiring the most stringent
protection.

7.2.a.2. Each segment extending
upstream from the intake of a water supply
public (Water Use Category A), for a distance of
one half (1/2) mile or to the headwater, must be
protected by prohibiting the discharge of any
pollutants in excess of the concentrations
designated for this Water Use Category in
section 8, herein. In addition, within that one
half (1/2) mile zone, the Secretary may establish
for any discharge, effluent limitations for the
protection of human health that  require
additional removal of pollutants than would
otherwise be provided by this rule. (If a
watershed is not significantly larger than this
zone above the intake, the water supply section
may include the entire upstream watershed to its -

headwaters ) U-nt-l-l—Sepeember—l—%O-l-Q—ef—uam

v#ne}ms—ﬁfst; The one-half (1/2) mﬂe
zone described in this section shall not apply to
the Ohio River main channel (between Brown’s
Island and the left descending bank) between
river mile points 61.0 and 63.5 and mile points
70 and 71. All mixing zone regulations fi in
section 5 of this rule w1l_gpplv except 47 CSR 2

§5.2.h.6. Whether a mixing zone is appropriate,

and the proper size of such zone, would need to
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be considered on a site-specific basis in
accordance with the EPA approved West

Virginia mixing zone regulations in 47 CSR 2

§5. forthe-Category-A—eriterionfor-iren—as—set
Forthin-§8 herein— Wei Steel G .

7.2.b. In the absence of any special
application or contrary provision, water quality
standards shall apply at all times when flows are
equal to or greater than the minimum mean
seven (7) consecutive day drought flow with a
ten (10) year return frequency (7Q10). NOTE:
With the exception of section 7.2.c.5 listed
herein exceptions do not apply to trout waters
nor to the requirements of section 3, herein.

72.c. Exceptions: Numeric water
quality standards shall not apply: (See section
7.2.d, herein, for site-specific revisions)

7.2.c.1. When the flow is less than
7Q10;

7.2.c.2. In wet weather streams {or
intermittent streams, when they are dry or have
no measurable flow): Provided, that the existing
and designated uses of downstream waters are
not adversely affected;

7.2.c.3. In any assigned zone of
initial dilution of any mixing zone where a zone
of initia] dilution is required by section 5.2.b
herein, or in any assigned mixing zone for
human health criteria or aquatic life criteria for
which a zone of initial dilution is not assigned,
In zones of initial dilution and certain mixing
zones: Provided, That all requirements described
in section 5 herein shall apply to all zones of
initial dilution and all mixing zones;
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7.2.c4. Where, on the basis of
natural conditions, the Secretary has established
a site-specific aquatic life water quality criterion
that modifies a water quality criterion set out in
Appendix E, Table 1 of this rule. Where a
natural condition of a water is demonstrated to
be of lower quality than a water quality criterion
for the use classes and subclasses in section 6 of
this rule, the Secretary, in his or her discretion,
may establish a site-specific water quality
criterion for aquatic life. This alternate criterion
may only serve as the chronic criterion
established for that parameter. This alternate
criterion must be met at end of pipe. Where the
Secretary decides to establish a site-specific
water quality criterion for aquatic life, the
natural condition constitutes the applicable water
quality criterion. A site-specific criterion for

"natural conditions may only be established

through the legislative rulemaking process in
accordance with W. Va. Code §29A-3-1 et seq.
and must satisfy the public participation
requirements set forth at 40 CF.R. 131.20 and
40 CF.R. Part 25. Site-specific criteria for
natural conditions may be established only for
aquatic life criteria. A public notice, hearing
and comment period is required before site-
specific criteria for natural conditions are
established.

Upon application or on its own
initiative, the Secretary will determine whether a
natural condition of a water should be approved
as a site-specific water quality criterion. Before
he or she approves a site-specific water quality
criterion for a natural condition, the Secretary
must find that the natural condition will fully -
protect existing and designated uses and ensure
the protection of aquatic life. If a natural
condition of a water varies with time, the natural
condition will be determined to be the actual
natural condition of the water measured prior to
or concurrent with discharge or operation. The
Secretary will, in his or her discretion, determine
a natural condition for one or more seasonal or
shorter periods to reflect variable ambient
conditions; and require additional or continuing
monitoring of natural conditions.

An application for a site-specific
criterion to be established on the basis of natural
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conditions shall be filed with the Secretary and
shall include the following information:

72.c4A. A USGS.. 75
minute map showing the stream segment
affected and showing all existing discharge
points and proposed discharge point;

72.c4.B. The alphanumeric
code of the affected stream, if known;

. 72.c4.C. Water quality data
for the stream or stream segment. Where
adequate data are unavailable, additional studies
may be required by the Secretary;

7.2.c4.D. General land uses
(e.g. mining, agricultural, recreation, residential,
commercial, industrial, etc.) as well as specific
land uses adjacent to the waters for the affected
segment or stream,

7.2.c4E. The existing and
designated uses of the receiving waters into
which the segment in question discharges and
the location where those downstream uses begin
to occur; ‘

7.2.c4F.  General physical
characteristics of the stream segment, including,
but not limited to width, depth, bottom
composition and slope;

7.2.c.4.G. Conclusive
information and data of the source of the natural
condition that causes the stream to exceed the
water quality standard for the criterion at issue. -

7.2.c4H. The average flow
rate in the segment and the amount of flow at a
designated control point and a statement
regarding whether the flow of the stream is
* ephemeral, intermittent or perennial;

72.c4]. An assessment of
aquatic life in the stream or stream segment in
question and in the adjacent upstream and
downstream segments; and

. 72.c4.J. Any additional
information or data that the Secretary deems
necessary to make a decision on the application.
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7.2.c.5. For the upper Blackwater
River from the mouth of Yellow Creek to a point
5.1 miles upstream, when flow is less than
7Q10. Naturally occurring values for Dissolved
Oxygen as established by data collected by the
dischargers within this reach and reviewed by
the Secretary shall be the applicable criteria.

7.2.d. Site-specific applicability of
water use categories and water quality criteria -
State-wide water quality standards shall apply
except where site-specific numeric criteria,
variances or use removals have been approved
following application and hearing, as provided
in 46 C.S.R. 6. (See section 8.4 and section 8.5,
herein) The following are approved site-specific -
criteria, variances and use reclassifications:

7.2.d.1. James River - (Reserved)
7.2.d.2. Potomac River -

7.2.d.2.1. A site-specific

numeric criterion for aluminum, not to exceed

500 ug/l, shall apply to the section of Opequon
Creek from Turkey Run to the Potomac River.

- 7.24.3. Shenandoah River -

(Reserved)

7.2.d.4. Cacapon River - (Reserved)
7.2.d.5. South Branch - meW)
7.2.d.6. North Branch - (Reserved)
7.2.d.7. Monongahela River

7.2d.7.1. Flow in the main
stem of the Monongahela River, as regulated by -
the Tygart and Stonewall Jackson Reservoirs,
operated by the U. S. Army Corps of Engineers,
is based on a minimum flow of 345 425 cfs at
Lock and Dam No. 8, river mile point 90.8.
This exception does not apply to tributaries of
the Monongahela River.

7.2.d.8. Cheat River
7.2.d.8.1. In the unnamed

tributary of Daugherty Run, approximately one
mile upstream of Daugherty Run’s confluence
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with the Cheat River, a site-specific numeric
criterion for iron of 3.5 mg/l shall apply and the
following frequency and duration requirements
shall apply to the chronic numeric criterion for
selentum (Sug/l): the four-day average
concentration shall not be exceeded more than
three times every three years (36 months), on
average. Further, the following site-specific
numeric criteria shall apply to Fly Ash Run of
Daugherty Run: acute numeric criterion for
aluminum: 888.5 ug/l and manganese: 5 mg/l.

7.2.d.9. Blackwater River -
(Reserved)

7.2.d.10.
(Reserved)

West Fork River -

7.2.d.11. Tygart River - (Reserved)

7.2.d.12.  Buckhannon River -
(Reserved) '

7.2.d.13. Middle Fork River -
(Reserved)

7.2.d.14. Youghiogheny River -
(Reserved)

7.2.d4.15. Ohio River Main Stem -
(Reserved) :

7.2.d.16. Ohio River Tributaries.

7.2.d.16.1. Site-specific
numeric criteria shall apply to the stretch of
Conners Run (0-77-A), a tributary of Fish Creek,
from its mouth to the discharge from Conner
Run impoundment, which shall not have the
Water Use Category A and may contain
selenium not to exceed 62 ug/1; and iron not to
exceed 3.5 mg/l as a monthly average and 7
mg/1 as a daily maximum.
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72.d.17. Little Kanawha River -

(Reserved)
7.2.d.18. Hughes River -
(Reserved) o
7.2.d.19. Kanawha River Zone 1 -
Main Stem

7.2.d.19.1. For the Kanawha
River main stem, Zone 1, Water Use Category A~
shall not apply; and

7.2.d.19.2. The minimum flow
shall be 1,960 cfs at the Charleston gauge.

7.2.d.19.3. A variance pursuant
to 46 CSR 6, Section 5.1, based on naturally
occurring pollutant concentrations, shall apply to
Union Carbide Corporation’s discharge to Ward
Hollow of Davis Creek, which shall have the
instream criteria for chlorides of 310 mg/1 for
Category A and C waters and for Category Bl
(chronic aquatic life protection). This exception
shall be in effect until action by the Secretary to
revise the exception or until July 1, 2638 2014,
whichever comes first. '

7.2.420. Kanawha River Zone 2
and Tributaries. '

7.2.d.20.1. For the main stem of
the Kanawha River only, the minimum flow
shall be 1,896 cfs at mile point 72.

, 7.2.d.20.2. The stretch between
the mouth of Little Scary Creek (K-31) and the
Little Scary impoundment shall not have Water
Use Category A. The following site-specific




numeric criteria shall apply to that section:
selenium not to exceed 62 ug/1 and copper not
to exceed 105 ug/1 as a daily maximum nor 49
ug/1 as a 4-day average.

7.2.d.21.
(Reserved)

7.2.d.22. Coal River - (Reserved)
7.2.d.23. Elk River - (Reserved)
7.2.d.24. Gauley River - (Reserved)

7.2.d.25.
(Reserved)

Meadow  River -

7.2.d.26. Cherry River - (Reserved)

7.2.d.27. Cranberry River -
(Reserved)

7.2.d.28. Williams River -
(Reserved)

7.2.d.29. New River - (Reserved)

‘ 72.d.30. Greenbrier Rijver -

(Reserved) '

72.d.31. Bluestone River -
(Reserved)

7.2.d.32. Bluestone Lake -
(Reserved)

7.2.d.33. East River - (Reserved)
7.2.d.34. Guyandotte River -

7.2.d.34.1. Pats Branch from
its confluence with the Guyandotte River to a
point 1000 feet upstream shall not have Water
Use Category A and Category D1 designation.

7.2.d.35. Mud River - (Reserved)

7.2.d.36. Big Sandy River -

(Reserved)
7.2.d37. Tug Fork River -
(Reserved)

Pocatalico River -

13
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§47-2-8. Specific Water Quality Criteria.

8.1. Charts of specific water quality criteria
are included in Appendix E, Table 1.

8.1.a. Specific state (i.e. total, total
recoverable, dissolved, valence, etc.) of any
parameter to be analyzed shall follow 40 CFR
136, Guidelines Establishing Test Procedures for
Analysis of Pollutants Under the Clean Water -
Act, as amended, June 15, 1990 and March 26,
2007. (See also 47 C.S.R. 10, section 7.3 -

National Pollutant Discharge Elimination
System (NPDES) Program.)
8.1.b. Compliance with aquatic life

water quality criteria expressed as dissolved
metal shall be determined based on dissolved
metals concentrations.

8.1.b.1. The aquatic life criteria for.
all metals listed in Appendix E, Table 2 shall be .
converted to a dissolved concentration by
multiplying each numerical value or criterion
equation from Appendix E, Table 1 by the

appropriate conversion factor (CF) from
Appendix E, Table 2.
8.1.b.2. Permit limits based on

dissolved metal water quality criteria shall be
prepared in accordance with the U.S. EPA
document "The Metals Translator: Guidance For
Calculating A Total Recoverable Permit Limit
From A Dissolved Criterion, EPA 823-B-96-007
June 1996.

8.1.b.3. NPDES permit applicants
may petition the Secretary to develop a site-
specific translator consistent with the provisions
in this section. The Secretary may, on a case-
by-case basis require an applicant applying for a
translator to conduct appropriate sediment
monitoring through SEM/AVS ratio, bioassay or
other approved methods to evaluate effluent
limits that prevent toxicity to aquatic life.

8.1.c. An "X" or numerical value in the
use columns of Appendix E, Table 1 shall
represent the applicable criteria.
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8.1.d. Charts of water quality criteria in
Appendix E, Table 1 shall be applied in
accordance with major stream and use
applications, sections 6 and 7, herein.

8.2. Criteria for Toxicants

8.2.a. Toxicants which are carcinogenic.

have human health criteria (Water Use
Categories A and C) based upon an estimated
risk level of one additional cancer case per one
million persons (10®) and are indicated in
Appendix E, Table 1 with an endnote ®.

8.2.b. A final determination on the
critical design flow for carcinogens is not made
-in this rule, in order to permit further review and
study of that issue. Following the conclusion of
such review and study, the Legislature may
again take up the authorization of this rule for
purposes of addressing the critical design flow
for carcinogens: Provided, That until such time
as the review and study of the issue is concluded
or until such time as the Legislature may again
take up the authorization of this rule, the
regulatory requirements for determining effluent
limits for carcinogens shall remain as they were
on the date this rule was proposed.

8.3. Criteria for Nutrients in-l-akes
8.3.a. Lakes

8.3.a.1. This subsection establishes
nutrient criteria designed to protect Water Use
Categories B and C. The following cool water
nutrient criteria shall apply to cool water lakes.
(See Appendix F for a representative list.) The
following warm water nutrient criteria shall
apply to all other lakes with a summer residence
time greater than 14 days.

$3b: 8.3.a2. Total phosphorus
shall not exceed 58 40 pg/l for warm water lakes
and 30 pg/l for cool water lakes based on an
average of four or more samples collected
during the period May 1 to October 31. In lieu of
such sampling, impairment may be evidenced at
any time by noncompliance with section 3.2, as
determined by the Secretary. Chlorophyll-a
shall not exceed 36 20 pg/l for warm water lakes
and 45 10 pg/l for cool water lakes based on an
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average of four or more samples colected
during the period May 1-October 31. In lieu of
such sampling, impairment may be evidenced at
any time by noncompliance with section 3.2, as
determined by the Secretary. '

83.a3. A lake shall not be
considered impaired based upon an aversge total
phosphorus _concentration in excess of the
criterion established in section 8.3.a.2, unless the
chlorophyll-a_criterion established therein is
also exceeded.

8.3.b. Streams

8.3.b.1. Greenbr';er River

8.3.b.1.A. To protect Water Use
Categories A and C, the thirty-day average total .
phosphorus _concentration shall not exceed 10
pg/l in the mainstem of the Greenbrier River
from its mouth upstream to the mouth of Begver
Creek (river mile 102.8), based on four or more
samples _collected at base flow conditions,
during the period May 1 to October 31. In lieu
of such sampling, impairment may be evidenced
at any time by noncompliance with subsection
3.2. as determined by the Secretary.

8.4. Variances from Specific Water Quality
Criteria. A variance from numeric criteria may
be granted to a discharger if it can be
demonstrated that the conditions outlined in
paragraphs 6.1.b.1 through 6.1.b.6, herein, limit
the attainment of one or more specific water
quality criteria. Variances shall apply only to
the discharger to whom they are granted and
shall be reviewed by the Secretary at least every
three years. In granting a variance, the
requirements for revision of water quality
standards in 46 CSR 6 shall be followed.

8.5. Site-specific numeric criteria. The °
Secretary may establish numeric criteria
different from those set forth in Appendix E,
Table 1 for a stream or stream segment upon a
demonstration that existing numeric criteria are
either over-protective or under-protective of the
aquatic life residing in the stream or stream
segment. A site-specific numeric criterion will
be established only where the numeric criterion
will be fully protective of the aquatic life and the
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existing and designated uses in the stream or
stream segment. The site-specific numeric
criterion may be established by conducting a
Water Effect Ratio study pursuant to the
procedures outlined in US EPA’s "Interim
Guidance on the Determination and Use of
Water-Effect Ratios for Metals" (February
1994); other methods may be used with prior
approval by the Secretary. In adopting site-
specific numeric criteria, the requirements for
revision of water quality standards set forth in
46 CSR 6 shall be followed.
§47-2-9. Establishment Safe
Concentration Values.

Oof

When a specific water quality standard has
not been established by these rules and there is a
~ discharge or proposed discharge into waters of
the State, the use of which has been designated a
Category B1, B2, B3 or B4, such discharge may
be regulated by the Secretary where necessary to
protect State waters through establishment of a
safe concentration value as follows:

9.1. Establishment of a safe concentration
value shall be based upon data obtained from
relevant aquatic field studies, standard bioassay
test data which exists in substantial available
scientific literature, or data obtained from
specific tests utilizing one (1) or more
representative important species of aquatic life
designated on a case-by-case basis by the
Secretary and conducted in a water environment
which is equal to or closely approximates that of
the natural quality of the receiving waters.

9.2. In those cases where it has been
determined that there is insufficient available
data to establish a safe concentration value for a
pollutant, the safe concentration value shall be
determined by applying the appropriate
application factor as set forth below to the 96-
hour LC 50 value. Except where the Secretary
determines, based upon substantial available
scientific data that an alternate application factor
exists for a pollutant, the following appropriate
application factors shall be used in the
determination of safe concentration values:

9.2.a. Concentrations of pollutants or
combinations of pollutants that are not persistent
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and not cumulative shall not exceed 0.10 (1/10)
of the 96-hour LC 50.

9.2.b. Concentrations of pollutants or
combinations of pollutants that are persistent or
cumulative shall not exceed 0.01 (1/100) of the
96-hour LC 50.

9.3. Persons seeking issuance of a permit
pursuant to these rules authorizing the discharge
of a pollutant for which a safe concentration
value is to be established using special bioassay
tests pursuant to subsection 9.1 of this section
shall perform such testing as approved by the
Secretary and shall submit all of the following in
writing to the Secretary: )

93.a. A plan proposing the bioassay
testing to be performed.

9.3.b. Such periodic progress repotts of
the testing as may be required by the Secretary.

9.3.c. A report of the completed results
of such testing including, but not limited to, all
data obtained during the course of testing, and
all calculations made in the recording,
collection, interpretation and evaluation of such
data.

9.4. Bioassay testing shall be conducted in
accordance with methodologies outlined in the
following documents: U.S. EPA Office of
Research and Development Series Publication,
Methods for Measuring the Acute Toxicity
(EPA/600/4-90/027F, August 1993, 4th Edition)
or Short Term Methods for Estimating Chronic
Toxicity of Effluents and Receiving Waters to -
Freshwater Organisms (EPA/600/4-89/001),
March 1989; Standard Methods for the
Examination of Water and Wastewater (18th
Edition); or ASTM Practice E 729-88 for
Conducting Acute Toxicity Tests with Fishes,
Macroinvertebrates and  Amphibians  as
published in Volume 11.04 of the 1988 Annual
Book of ASTM Standards. Test waters shall be
reconstituted according to recommendations and
methodologies specified in the previously cited
references or methodologies approved in writing
by the Secretary.
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47CSR2

APPENDIX E
TABLE 2
Conversion Factors

Metal Acute Chronic
Aluminum 1.000 1.000
Arsenic (IIT) 1.000 1.000
Cadmium 1.136672-{(In h_ardness)(0.041838)] 1.101672-[(In hardness)(0.041838)].
Chromium (IIT) 0.316 0.860
Chromium(VI) 0.982 0.962
Copper 0.960 0.960
Lead 1.46203-[(In hardness)(0.145712)] 1.46203-[(In hardness)(0.1457 12)]
Nickel 0.998 0997
Silver 0.85 N/A
Zinc 0.978 0.986

51




47CSR2

APPENDIX F
COOL WATER LAKES

This list contains lakes to be managed for cool water fisheries and is not intended to exclude any waters which meet the definition in

Section 2.2.
River Basin
Potomac River
PC
PC

PSB
PNB

Monongahela River

MC
MC
MC
MC
MT
MW

Kanawha River

KC

Guyandotte River

oG

County

Hardy Lost River

‘Hardy Lost River

Pendleton
Mineral

Monongalia
Monongalia
Tucker
Randolph
Taylor
Lewis

Raleigh
Nicholas
Greenbrier
Pocahontas
Pocahontas
Pocahontas
Pocahontas

Wyoming/Mingo

52

Lake

Trout Pond (Impoundment)

Rock Cliff Lake (Impoundment)
Hawes Run (Impoundment)

New Creek Dam 14(Impoundment)

Coopers Rock (Impoundment)
Cheat Lake

Thomas Park (Impoundmment)
Spruce Knob Lake (Impoundment)
Tygart Lake

Stonecoal Lake

Stephens Lake (Impoundment)
Summersville Reservoir (Impoundment)

"Summit Lake (Impoundment)

Watoga Lake

Buffalo Fork (Impoundment)
Seneca (Impoundment)
Handley Pond

RD Bailey Lake
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Proceedings 3

MS. COSCO: Well, good evening. My name is
Kathy Cosco and I am with the Public Information Office.
I'd like to welcome you to the DEP and to the public
hearing on the agency’s proposed rule changes to 47CSR2;
regarding Requirements Governing Water Quality Standakds.

This rule was promulgated last in the 2008

Legislative Session. Proposed revisions to this rule
include adding the language, “certain water withdrawal
activities” and filamentous algae blooms to the State’s
narrative water quality standards; striking Harmon Creek
from the list of approved site-specific variances;
extending Union Carbide’s variance for discharge into Ward
Hollow of Davis Creek until July 1°%%, 2014; adding specific
criteria for nutrients in lakes; adding specific criteria
for nutrients in the Greenbrier River; modifying the
parameter for iron from one-half a milligram per liter to

one milligram per liter and setting a standard for total

'dissolved solids for human health at 500 milligrams per

liter.

Please make sure that you have signed'in and-
have indicated whether you are going to make a commenf.' If
you havé written comments, please provide them to me when
you speak or at the close of this hearing.

If everyone is ready, and no one has any
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Proceedings ' ‘ 4

questions, we can open the floor for comments.

Now the first two folks who’ve indicated
have questions marks. Do you want me to come back to you
after I’ve gone by the people? Okay. So the one who is
certain he wants to speak is Don Garvin. Don.

MR. GARVIN: .Thank you, Kathy. I’m Don G;ivin,
Legislative Coordinator for the West Virginia Enviraﬁﬁéntaif
Council. I’'m not going to —-- let me start over. I helpéd
coordinate a set of group comments that we submitted in
writing to the Department, and those comments, the groups
that signed on to those comments, were the West Virginia ‘
Rivers Coalition, the West Virginia Environmental Coduncil,
West Virginia Highlands Conservancy, West Virginia Chaptar
of the Sierra Club, League of Women Voters of West
Virginia, West Virginia Citizen Action Group and the
Mountaineer Chapter of Trout Unlimited.

Rather than go through those in detail,
since they are already on the record, I thought I would
just go through the things we think the DEP should do that
does not propose to do in this rule and the first is
related to the change in narrative standards regarding
water withdrawals and this is just not enough. We believe
DEP should draft legislation for immediate considera&ion by

the West Virginia Legislature tb establish as guidelines
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and a permanent process for water withdrawals. We also
urge the Governor to do the same, while he’s still
Governor.

The nutrient criteria for rivers and
streams, DEP had a stakeholders group that was -- that
worked on developing a criteria for the lakes and
impoundments and then gave up just prior before -- prior to
-~ it was actually an EQB stakeholder group, and when DEP |
took over the water quality rules development, the
stakeholder group was dismantled or at least didn’t meet.
We believe DEP should reconvene the stakeholder group on-a
nutrient committee and move the critéria process/setting
process on for rivers and streams. We disparately need it,
and the final thing you should do that that you have hot
done, the DEP has not done, is adopt an aquatic life
criterion for the conductivity and TDS issues. They are
closely related and an EPA guidance document that came out
actually too late really to be included in this tri-annual
review process had guidance on this, and DEP should adopt
an aquatic life criterion as proposed in that guidance and
any criteria set should be protected with streams
threatened by the golden algae issue.

That’s really all I have, nothing knew

that’s not in our comments. Thank you.
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MS. COSCO: Thank you, Don. Don is accustomed
to the format. Something I failed to ask is when you come
speak, if you wouldn’t mind to state your name. If-ﬁou‘ie
with an organization or at least from what citybyou are
from so that way we can make sure we have your name and: '
information correct on the sign-in sheet so. The nextA |
person I have indicating a desire to speak is Don Spencer.

MR. SPENCER: Good afternoon, and I am the

Deputy Mayor of the City of Morgantown, a member of thé‘

‘Morgantown City Council, and I think where we have come

from on this, the process is important as our
recommendations perhaps. I’d like to read the'stateﬁent
that I have, which I think it gives you more of a sense of
the political process on this as far as the public is
concerned in the City of Morgantown.

Usable water for drinking, comprehensive
commerce and a livable environment is West Virginia’s most
important earth natural resource. Some would say that‘coal 
or natural gas are our most important natural resources.
Coming down in the car “Coal is West Virginia”. Coal is
not West Virginia. West Virginia is the people and the
people need to be able to survive economically as well as
environmentally; they need to be able to have a drinking

water supply that works for them than to say that $omething
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else, a very limited extractive industry-centered
perspective.

Dirty water is expensive water. Dirty water
precludes most other economic interests and jeopardizes.
public health. 1If water sources are cohtaﬁinated beyond
viable usefulness, present and future generations will have
to pay dearly for short-term profit-taking. Regulating the
protection of water must be considered to be the Department
of Environmental Protection’s highest priority.

On February 3% of 2009, the City of
Morgantown adopted after hearings on the issue a'resolﬁtion
calling for the State Legislature and Department ofv |
Environmental Protection to develop comprehensive standards
controlling TDS levels in the Monongahela River. To do
this Morgantown recognized that there would need to be
control of the source, schedule and conditiéns for wate#
withdrawal, specifications for water discharge detailing
treatment, location schedule and conditions for discharge.

In 2009 the City called for maintenance of.
an in-stream, not source point, by in-stream water quality
TDS level of 500 parts per million in the main stem of the
Mon. This is not the tributaries. It’s talking about the
main stem to protect the water quality for drinking water

for the 42 municipalities that use the Mon River, including
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Morgantown. This past year, due to the algae bloom in
Dunkard Creek, Morgantown further called for the
maintenance of a TDS level of no higher than 1,000 parts>ﬂ
per million in tributaries of the Mon in its communication,f
it did this, this communication, with its local legislatiVe»
delegation.

One thousand level is this level we #ere
told by the EPA officials has been recognized in Texés and
other locations as ways ih smaller tributaries to protect
the streams from the algae bloom regardless of the
temperature or whatever else/other conditions may have to -
exist locally to allow or to promote that kind of blooﬁ;  -

The 500 parts per million seems to répresagt»
the win/win level for the various economic and i
environmental interests which utilize river water for
drinking, power production, fishing and commerce. It is
the e2 level (economics and environmental) on which
research has been based and which keeps “peace in the

valley”. Dirty water is expensive water because it must be

treated in order to be useful for multiple uses. TDS

"levels cannot be filtered from municipal water supplies.

L Totally financially beyond the reach of any municipality

and to clean high TDS contents from the water requires

expensive evaporation processes which are impractical for
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municipal drinking water systems.

Having an acceptable quality of water in
Morgantown and in any other municipality around the State
is necessary for all community and university uses
including power generation. With TDS levels in excess of
500 parts per million, boilers are susceptible to scale at
power plants and dishwashers and hot water heaters»répbrted
crust up. One thousand parts per million —-- at the’l,OOO_
parts per million the public begins to drink bottled water
due to the offensive taste of high TDS due to the Marcellus
Shale frac fluid disposal and acid mine drainage. You can
imagine the City of Morgantown with its University studenﬁs
finding the water unacceptable to drink.

To achieve maintenance of 500 parts per
million in an in-stream flow standard requires A)
management of water withdrawals with water quantity-
responsive permitting which ines priority to public water
supplies, a second priority for comprehensive commerce and
electrical power generation, and then thirdly, to
extractive industry activity. Protection of a viable
standard for TDS levels needs to also address B) .
limitations in the use of chemical fracturing fluids and

other types or sources of TDS material; C) disposal of

contaminated water; and D) penalties for infractions which
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include revocation of permits and fines commensurate with
the damages that are incurred by the public. To have a
token fine for a loss of a water source which enabiéS?a |
business to continue to operate, especially a long*étanding |
business, or medical business or drug companies ortéthefx
operations which incur better quality of water is very

important to our commerce.
!

Accordingly, we urge the DEP to establish
in-stream flow control of West Virginia rivers and |
tributaries by requiring: No. 1, Submission of
information regarding the source, schedule and cbnditidns
for all major water withdrawals utilizing a priorityf
permitting procedure; 2) Disclosure of the make—pp dfl 
fracturing fluids and limitation of hazardous cheﬁicals
such as bénzene and other hazardous chemicals used inktheAi
extractive industrialvoperations; 3) Water discharge plaﬁs
detailing treatment, location, schedule and conditions for
discharge of acid mine drainage or fracturing fluids; 4)<
Specifying penalties for noncompliance, including

revocation of permits; 5) Establishment of a total

dissolved solids water quality standards for in-stream flow

in the main stem of West Virginia rivers at or below the
standard of 500 parts per million and water quality

standards for in-stream flow in tributaries of West
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Virginia rivers at or below 1,000 parts per million, and
lastly; 6) All mining, drilling and other discharges withia
any West Virginia river or tributary to be in compliance
with the total dissolved solids standards, even in periods
of low flow throughout the year.

We ask that the DEP adopt these standards
and procedures to help protect the safety of muniéipal:
water suppiies throughout the State as well as to protect
the coal and gas industries from compromising practices
which can result in greater numbers of inspections and to
being shut dqwn. Growing public intolerance to mistakes
and misjudgments by fossil fuel corporations is an
important threat to long-term industrial sustainability. :
Thank you very much.

MS. COSCO: The next individual who has
indicated a desire to speak is E.C. Armbrecht. v

MR. ARMBRECHT: Can I stand here or do you prefer
thét I come up?

MS. COSCO: If you wouldn’t mind tb come up,
that way the court reporter can hear you. |

MR. ARMBRECHT: My name is Ted Armbrecht. I'm a
member of the Environméntal Quality Board and I didn’t know
that Don was going to speak on the nutrient requirements,

but I will add my remarks to his. The Environmental
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Quality Board in the mid—ZOOO's, early 2000's, around 2003,
‘04, ‘05, was directed by DEP and the EPA to address thevl
question of nutrients and to come up with nutrient
criteria. Those criteria had a deadline on them of I
believe, and I can stand to be corrected on this, but I
believe is approximately three years.

The EQB appointed a committee; that
committee was very broad based, representative of all of
the environmental and business community and users of the‘
waters and the contributors to the nutrient question. The
Legislature in its wisdom took that power away frqm the EQB
when the study committee was in mid-stream. Lakes had beén
addressed at that time and recommendations were very close
to being agreed to by that broad-based committee. I note
with great interest that now in 2010 that DEP is beginning
to address the question of nutrients in lakes. :

Lakes were chosen by that committee because
it was the easiest part of the problem. West Virginia has
few lakes. Our problems for nutrients deals with questions
of streams and larger bodies of rivers. Lakes were minor.
It was a wise choice because it was something that would
provide the testing ground to see if we could reach
agreement and they were well on the way for that agreement,

so now we’re starting over apparently.
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I didn’t hear tonight, and it’s very
possible that work has been done on this that I'm not
aware, but I have not heard that the larger issues are;
being addressed; namely, of rivers and streams.

West Virginia signed the Chesapeake Bay
Covenant. It was signed by Governor Wise during his term
and courts have ruled that the Maryland water regulationslw
apply in West Virginia because we are supplying them with
water that must meet their requirements. So that’s»a #ery
important factor and ads to the urgency of what DEP might
begin to address now. |

My point would be that we could have been
years down the road to addressing the problem if DEP ﬁad
even picked where EQB had left off; mainly, keeping éhatv
committee and carry on its work to reach a resolution. My
experience is that DEP addresses issues like these only
when they have exhausted all possible routes of delava.

| As has been said water is the resource of
21t Century; we have that. If DEP will begin to
aggressively protect it, it will benefit not only our
people and our State users but, most importantly, it will
truly be an economic factor as we seek jobs and prosperity
in our State. Thank you.

MS. COSCO: Did you indicate that you wished
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to speak? Are there any others on that one? Our last
speaker is Lewis Baker.

MR. BAKER: - I'm Lewis Baker. I work for the
West Virginia Real Water Association as a source water
protection specialist. Source water being the source of

our drinking water, and I have one page of written comments

to submit. I’d also like to talk briefly about what those

comments are.

While the nutrient criteria are impo:tént
and they are going to be very important for our waste:wa£é$ 
plants and drinking water plants as they become | J
established, my comments are focused more on water»éuality
impacts from another perspective; that’s impacts ffdm the
Marcellus Shale drilling and the proposed changes to the
standards that have to do with the Marcellus really are‘éﬁo :
parts; that’s the water withdrawal language that’s iﬁserted~l‘
and also total dissolved solids.

Total dissolved solids, if those get high
enough, that can be detrimental to the public supplies.
Although a relatively small increase in TDS‘can occur ﬁhen
you have a significant brine spill because the TDS total is
a total of all the ions that are out there that will become

a solid if you evaporate the water away, and some of our

rivers like the Monongahela River, most of the ions that
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are already there and already give us a TDS up around the
standard, they come from the mining industry; that’s mostly
calcium and phosphate. Brine from the drilling is\mOStly |
s§dium and chloride. You can have a significant increase

in the salinity from brine spills or disposal above whatxwe
use to have and see a relativity small increase in TDS at

the same time. _

So in 2008, fall bf 2008, when the folks in
the Pittsburgh area were going to bottled water becauSe
there was an increase in TDS and other things, the source
of contamination was pointed towards the drilling indusﬁry.
So the oil and gas industry paid Tetratec To do a study-and
Tetratec’s conclusion was a TDS increase maybe 7 percent
above what it would normally be at those flows in the river
and therefore was no big deal. What they really didn’t
highlight was the chlorides tripled at the same time..

A tripling of chloride is a significant
increase and that’s due to the brine disposals and spills.
In fact the chloride loading would be equivalent to a
couple million gallons of brine a day disposed somewhere in
that Monongahela above Pittsburgh. That’s about the amount
of water that you might get out of each and everyone of

those Marcellus Shale wells, so that’s quite a bit and the

boom has only started.
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You get a tripling of bromide, youealga ge£"3 _
a tripling of other ions within the brine wastewater 1
including the bromide ion. It’s about 200 times lessu'
concentrated chloride in the brine. When you get an
increase in bromide, you get an increase in brominated -
disinfection byproducts at the drinking water plantsﬂgmd!
your brominated disinfection byproducts in the Pitféburgh
went up above regulatory limits.

At the same time we saw downstream impacts
on the Ohio River at Wheeling and even as far doﬁnstream asv
Huntington. The impacts weren’t quite as big because the
water is more dilute, but it is an increase ip the
brominated varieties of disinfection byproducts down there,
so it’s a regulatory issue, and according to the narrative
standard that’s on the books and which the section thét»the
water withdrawal language was inserted into, its conditions
which are not allowable and those conditions that are
allowable include unreasonable impacts to the drinking
water supply of plants, to the drinking water supplies. So
we are already at that point.

TDS may be looked as something that needs to“ 
be regulated because of impacts to public supplies but it’s.
a blunt instrument to do that. We need to look at bromide

ions and we need actually a numeric standard because
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otherwise the DEP would be trying to enforce just a
negative which is also a blunt instrument to try to say
we’'ve caused an impact, but if we have a numeric staﬁdaid
for bromide, which probably ought to be somewhere in the
order of 250 parts per billion compared to the 250 parts 
per billion we have for chloride that’s on the books, a
much smaller number, then DEP has an enfofceable number.
If we need a TMDL for bromide, for example, you could
actually write onevbased on a number. It would be very
difficult, I imagine, to write a TMbL on the narrative
standard. -

. So those are my comments, except I’'d like to
make one further comment that ended my written stqteméntb
with. We really don’t have much bromide data out there so
I would imagine DEP is not really anxious to write a
standard for a containment for an ion we don’t have much
data for, so that needs to be part of their ambient
monitoring network. There’s data collection on bromide
concentrations along with the chloride they’re already
collecting and a numeric standard ought to be done as soon
as possible. I doubt that they’1ll get around to it this |
year but as soon as possible and, you know, the first order

would be to collect a lot of data and I’'d certainly

appreciate being plugged into that data collection in any
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Cosco, Kathy on behalf of DEP Comments

From:

Sent: Friday, July 16, 2010 2:26 PM

To: ' Keller, Linda B .

Subject: FW: Comments: Water Quality Triennial Review

From: Marianb3 [mailto:marianb3@fronﬂemet.net]
Sent: Friday, July 09, 2010 6:46 PM

To: DEP Comments

Subject: Comments: Water Quality Triennial Review

Dear Sir or Madam:

Please enter my following comments into your record:

1. Proposed Narrative Water Quality Standards language. - To protect both human health and aquatic hfe, DEP
should draft legislation for immediate consideration by the West Virginia Legislature that establishes guadelmes_ |

and a permit process for water withdrawals.

2. Drop provision for a Mixing Zone Variance for Weirton Stell from this rule.

anguage that would result in lakes not being considered

3. Drop provisibn for new Nutrient Criteria for Lakes I
a water quality standards are exceeded.

‘impaired" unless BOTH phosphorous and chlorophyll-

4. To move ahead on developing statewide Nutrient Criteria for Rivers and Streams, DEP should reconvene its
process for rivers and streams forward as -

Stakeholders Nutrient Commitiee and move the criteria-setting
- expeditiously as possible. '

5. Don't change the iron standard until more thorough studies are conducted that consider the umqmmter o
quality characteristics of WV's trout waters. Lowering this standard will impose major costs on West Vsrg;'ma; ,
because hundreds of existing clean-up plans (TMDLSs) and NPDES discharge permits will have to.be m»gmﬁen. <

6. Statewide water quality standard for "Total Dissolved Solids. DEP should adopt the federél standard fm -
ductivity as proposed by EPA.

human health of 250mg/l. Included should be an aquatic life criterion for con
Besides, any criteria for TDS/conductivity should be protective of streams threatened by golden algae

‘Thank you for noting my comments.

Marian Buckner v
104 Wildflower Lane - - - 5
Shepherdstown, WV 25443 _ | | 7
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From: Cosco, Kathy on behalf of DEP Comments

Sent: Monday, July 19, 2010 10:02 AM
To: : Keller, Linda B
Subject: ‘ FW: Please create stronger water quality protection standards

. From: Alyssa Archer [mailto:alyssaarcher@gmail.com]
Sent: Friday, July 16, 2010 2:46 PM
To: DEP Comments
Subject: Please create stronger water quality protection standards

Hello,

1 live in Wheeling, WV, and am very concerned about the Marcellus Shale drilling, particularly in Oglebay and
and the amount of environmental damage these

Wheeling Parks. These parks were left for the public to enjoy, ar
projects would cause greatly outweigh any potential benefits.

Please strengthen the Water Quality Standards Rule (47CSR2) by eliminating the Mixing Zowe Variance for

Weirton Steel. They should have to adhere to the same standards the rest of us do, and Weirton Steel can and

- must correct its discharge so that it does not
A” public water supply criteria.

Please make the statewide water quality standard for “Total Dissolved Solids” (TDS) at 250mg/l, that EPA.

recommends as the Human Health Standard for total dissolved solids. A) DEP should adopt the federal standard
this rule an aquatic life standard for

for human health of 250mg/1. B) In addition, DEP fails to propose in
conductivity, with which TDS levels are closely associated. DEP should adopt an aquatic life criterion for ._
conductivity as proposed by EPA. In addition, any criteria for TDS/conductivity should be protective of streams

threatened by golden algae. v
to clean

The Dunkard Creek accident could have been prevented. All West Virginians should have a right
water.

dischargepoﬂutantsatconcentrationsinexcessofthe“Category

Thanks for your time,

Alyssa
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From: Cosco, Kathy on behalf of DEP Comments

Sent: . Friday, July 16, 2010 2:42 PM

To: ~ Keller, Linda B

Subject: FW: Proposed Revisions to 47CSR2

From: Chris Shockey [mai!to:chris.1.shockey@gmail.com]
Sent: Thursday, July 15, 2010 7:26 PM

To: DEP Comments _

Subject: Proposed Revisions to 47CSR2

On behalf of the nearly 1,400 Trout Unlimited members state-wide, I would like to submit the
following comments regarding the proposed revisions to 47CSR2, "Requirements Governing Water

Quality Standards".

Comments:
1. While WCTU applauds WVDEP for proposing new water quality standards for total dissolved -
solids, we feel that the limit of 500 mg/l is not adequate. WVCTU believes that the limit of -

250 mg/1 should be adopted as that is the limit that has been to be protective of aquatic life.
2. WVCTU feels that language for limits on significant withdrawals is too vague and should
include language to better define what types of activities that would be a significant

withdrawal such as a percentage of total flow based on 7Q10.
3. With respect to changes to the iron limit for trout streams, WVCTU feels that the proposed

changes are based on limited and out of date data. WVCTU feels that the recent changes to -
the West Virginia anti-degradation rules must be considered, in particular when receiving -
streams have background levels at or above the proposed limit of 1.0 mg/l:

Thank you,
Chris Shockey
Chairman, West Virginia Council of Trout Unlimited
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- standard should be used for all water statewide.

Cosco, Kathy on behalf of DEP Comments

From:

Sent: Friday, July 16, 2010 2:39 PM
To: Keller, Linda B

Subject: FW: water quality

From: Laurine Yates [mailto:laurinecyates@verizon.net]
Sent: Wednesday, July 14, 2010 5:23 PM

To: DEP Comments '

Subject: water quality

I would like to submit a comment fo_r the meeting on July 19th. I want to address the issue of

water quality. We feel very strongly that the TDS level should be the same as the EPA standard

of 250 mg/l. This is considered a human health standard and seems only fair and right that this
People do end up drinking water from rivers and

streams and it should be safe. Also it seems that any gas drilling businesses should be held to the
same standard. Why are they not held to the Clean Water Act?? It seems obvious that they
cannot comply and why is that??? Our water table is worth a lot more than gold, silver, gas or

oil. What will we do when we can't drink our own water??

Thank you for taking suggestions from the people of West Virginia.

Sincerely,

. Laurine Yates
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From: Cosco, Kathy on behalf of DEP Comments

Sent: Friday, July 18, 2010 2:24 PM

To: Keller, Linda B

Subject: FW: My Public Coment on revisions to 47CSR2

Linda, v |

This is the first of several comments we have received related to the Water Quality Standards Rule.
Kathy : o
Kathy Cosco

Communications Director

WYV Department of Environmental Protection
601 57th St. SE

Charleston, WV 25304

Office 304-926-0499, ext. 1331

Cell 304-561-8996

From: kim shiemke [mailto:kshiemke@yahoo.com]

Sent: Tuesday, June 15, 2010 3:11 PM ‘

To: DEP Comments o

Subject: My Public Coment on revisions to 47CSR2

Our family believes that nobody has the right to degrade the quality of a water resource. The practice of
regularity agencies to issue permits to pollute should be stopped.

Kim, Kyle, Adam and Andrew Shiemke PhD

Professor of Biochemistry

West Virginia University

"NOTICE OF PUBLIC HEARING - STATE WATER QUALITY STANDARDS The WYV Department of
Environmental Protection has scheduled a public hearing and comment ‘

period on proposed revisions to 47CSR2, “Requirements Governing Water Quality Standards”.

The hearing will be held at DEP’s Charleston h 601 57th Street S.E., Charleston, WV

25304, in the Coopers Rock Training Room on July 19, 2010 at 6:00 p.m. o

... the agency will accept written comments at any time up to the conclusion of the public hearing. Comments
may also be e-mailed to dep.comments@wv. gov" :

From: Duane330@aol.com

To: CLEAR@cheat.or
Sent: Thursday, June 10, 2010 9:52 PM

Subject: WV DEP proposes 500 ppm water quality standard



Keller, Linda B ' , :

y L
From: Cosco, Kathy on behalf of DEP Comments
Sent: Friday, July 16, 20102:33 PM
To: ‘ - Keller, Linda B .
Subject: FW: 7CSR2 ~ Requirements Governing Water Quality Standards

From: Andy Willard [mailto:willard.andy@gmail.com]
Sent: Monday, July 12, 2010 2:35 PM .

To: DEP Comments :
Subject: 7CSR2 — Requirements Governing Water Quality Standards

To whom it may concern:

I write to comment on the proposed rule 47CSR2 — Requirements Governing Water Quality Standards.

I support the rule and are pleased to see that the West Virginia Department of Environment Protection (WV
DEP) is considering more stringent regulations on water quality, as this will have a direct effect on mining
practices. The proposed rule 47CSR2 is proposing a TDS of 500 mg/L, the EPA standard for TDS. I support
this value and support that it should be applied “in-stream,” regardless of the water source end use.

fracturing associated with the Devonian aged shales
of the Northern Appalachian Mountains. A large
ing process. The water is.a combination of
micals have been proven to have

Please also consider including rules regulating hydraulic
(such as Marcellus Shale formation) under a large portion
volume of water is used during the hydraulic fracturing drill
freshwater and fluids that contain lubricating chemicals. The lubricating che
adverse affects on groundwater aquifers and surface waters.

I support the proposed TDS standard of 500 mg/L and request more stringent rules on hydraulic fracturing until
appropriate regulations are in place to protect the public and the environment. ' o

Thank you for your attention to these matters, and for the opportunity to comment on the proposed rule.

Andrew Willard
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Keller, Linda B . , : ‘
Cosco, Kathy on behalf of DEP Comments

From:

Sent: Friday, July 16, 2010 2:42 PM
To: _ Keller, Linda B '
Subject: v FW: Gas development and water quality.

From: dalumina [mailto:dalumina@vtrocket.com]
Sent: Thursday, July 15, 2010 3:27 PM

To: DEP Comments

Cc: dalumina@vtrocket.com :

Subject: Gas development and water quality.

To Pam Nixon and whom it may concern,

I am a lifelong resident and current land owner in West Virginia and have recently had to witness gas -
wells spring up around me and had one proposed well blocked due to the immediate proximity to my spring and
the efforts of myself, my friend, and DEP environmental inspector. While my spring was spared the - o
immediate assault I am not sure if the water quality is assured due to the numerous other wells.

West Virginia has been blessed with numerous natural resources, although our economic and
environmental health does not reflect this , with devastated communities and an environmental legacy that -
future generations will have to contend with. The most precious resource we have aside from the people.is the
water. Without clean water life as we know it ceases 10 exist! It is paramount that all other resources be
secondary. Unfortunately, Dick Cheney and Haliburton do not feel the same and it was this influence that made

the fracking process exempt from the clean water act and therefore is up for the states to insure that water

quality be top priority. : ‘
" Gas exploration is damaging to water quality for numerous reasons and they should all be taken

into account when looking at regulations. First is the disturbance to the land in developing the well and the
potential for erosion, sediment, and the destruction of the lands ability to filter the water. Next the drilling and
fracking has an influence over the hydrology of a given water shed in ways we have yet to grasp. The drilling
and fracking process have many negative influences over water quality including: the introduction of non native
species from distant equipment coming into the area and equipment moving from watershed to watershed the
obvious example being the golden algae bloom that cause the fish kill at Dunkards Creek. Next is the pulling of
water from water ways throughout the state during drought conditions which certainly exacerbated the fish kil -
at Dunkards Creek.Third, The frack water can include whatever chemical soup the developers want to choose
with no oversight, this is unacceptable! It is naive to assume that this does not mingle with the water table. The
insufficiet treatment of the frack water and the questionable method of disposal of solids also poses risks to the
water. Finally, the process of well development and the mingling of gas and oil with strata above introduces this
into the water table. I can show you oil seeping from the ground around and below wells, it does not take much
oil to contaminate a water way. I have numerous neighbors who have claimed ruined wells to gas development
due to gas mingling with the water table. \ 5

I live on a creek that is slowly returning to life after being dead for many years due to acid mine draifiage

and now I fear that it may never recover from our insatiable appetite for cheap energy. It is time for West
Virginians to stand up against the extractive industries to ensure a habitable environment for future generations.
The DEP is in the position to do something but it is crucial that it take the needs of the citizens over the needs of

industry!
- Sincerely,
Dana Li ght :




RR1 Box 306
Thornton, WV 26440

304-265-6279
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From: Cosco, Kathy on behalf of DEP Comments

Sent: Friday, July 16, 2010 2:36 PM

To: Keller, Linda B

Subject: FW: Triennial Review comments

From: Chuck Wyrostok [mailto:wyro@appalight.com]
Sent: Tuesday, July 13, 2010 11:01 PM

To: DEP Comments

Subject: Triennial Review comments

July 13,2010

 West Virginia Department of Environmental Protection

Charleston, WV

Re: Comments on the Triennial Review

‘Please consider the following comments on the Triennial Review required by the federal Clean Water Actto

update its water quality standards.

but do not go far enough to protect water quality. .

Some of the proposed changes this year are good first steps, )
*s water quality standards and are not protestive

Other changes being proposed actually would weaken the state
of either human health or aquatic life.

o DEP’s proposed “Narrative Water Quality Standards” language that makes “certain water withdrawal |
activities” not allowable in state waters, is a good first step. However, this additional language alone
thdrawals. In order to be

does not go far enough to protect West Virginia streams from water wi

protective of both human health and aquatic life, DEP should draft legislation for xmme&ate
consideration by the West Virginia Legislature that establishes guidelines and a permit process for water

withdrawals.

« DEP proposes to make permanent a Mixing Zone Variance for Weirton Steel. This would eliminate
current monitoring requirements and remove any incentive for Weirton Steel to correct its discharge so
that it does not discharge pollutants at concentrations in excess of the “Category A” public water supply
criteria within one-half mile of a public water supply intake. This provision should be dropped from this

rule.

o DEP is proposing new Nutrient Criteria for Lakes language that would result in lakes not being
considered “impaired” unless both phosphorous and chlorophyll-a water quality standards are exceeded
This directly contradicts EPA guidan
lakes might be impaired for gither phosphorous or chlorophyll-
provision should also be dropped from this rule.

ce on the development of nutrient criteria, which recognizes that
a independently of each other. This




=

« DEP is proposing a specific phosphorous
This is a good first step. However, the state
Criteria for Rivers and Streams. DEP should
move the criteria-setting process for rivers and

. DEP is proposing to weaken the water quality standard for Iron on Trout Streams by doubling the

current limit of 0.5 parts per million of iron to 1.0 parts per million. DEP is basing its decision on studies -
that don’t take into account the unique characteristics of West Virginia trout waters: low pH, low
ization capacity. Lowering this standard will -

conductivity, low ionic strength, and low acid ne :
impose major costs on the state, because hundreds of existing clean-up plans (TMDLs) and NPDES
discharge permits will have to be re-written. West Virginia’s trout streams are a valuable public

resource. The iron standard should not be changed until more thorough studies are conducted that
consider the unique water quality characteristics of WV’s trout waters.

 DEP is proposing a statewide water quality standard for «Total Dissolved Solids” (TDS) of 500mg/1
measured in-stream. This is stronger than Pennsylvania’s standard of 500mg/l which is measured only at
public water supply in-takes. However, it is fwice as high as the 250mg/1 that EPA recommends as the
Human Health Standard for total dissolved solids. A) DEP should adopt the federal standard for human

health of 250mg/1. B) In addition, DEP fails to propose in this rule an aquatic life standard for

conductivity, with which TDS levels are closely associated. DEP should adopt an aquatic life criterion

for conductivity as proposed by EPA. In addition, any criteria for TDS/conductivity should be protective
of streams threatened by golden algae.

. 3

standard to combat algae problems on the Greenbrier River.
has made po progress on developing statewide Nutrient
reconvene its Stakeholders Nutrient Committee and

streams forward as expeditiously as possible.

- 1appreciate the opportunity to comment. Thank you for your time and diligence.

Sincerely,

Chuck Wyrostok

230 Griffith Run
Spencer, West Virginia 25276
T: 304 927 2978

E: wyro@appalight.com




WY :  WEST VIRGINIA -
| MA 'MANUFACTURERS ASSOCIATION
AN A , . 2001 Quarrier Stroet, Cha":s:smoi)% gg:;,g
| | » FAX: (304) 342-4552
- wvma@wvma.com

July 19, 2010

Ms. Linda B. Keller -

Water Quality Standards Program

WV Department of Environmental Protection
601 57" Street, S.E. -
Charleston, WV 25304

Re: Comments of the West Virginia
Manufacturers Association on West Virginia
, Water Quality Standards 47 CSR 2

Dear Ms. Keller:

The. West Virginia Manufacturers Association (WVMA) is an organization
composed of hundreds of companies, with a principal purpose of advancing
manufacturing in West Virginia. Members include producers of primary materials, such
as metals and chemicals, as well as the finished products made from those materials.
Other members provide services to manufacturers throughout the state. Many of these
members hold NPDES permits, and are affected by the decisions regarding those permits-

~andwaterqualityshndardsthataremadebytheWestVirginiaDepartmmtef
Environmental Protection (DEP). o

A. Total Dissolved Solids

The DEP has proposed adopting a water quality criterion for total dissolved solids
(TDS) of 500 mg/L, derived from the Secondary Maximum Contaminant Level for
protection against taste and odor effects. See 40 CFR 143.3. The criterion would be
‘adopted for the purpose of protecting the public water supply use category, designated
Category A in the water quality standards. See 47 CSR2-6.2. . -

We question whether a criterion is needed for TDS. States adopt water quality
standards to protect designated uses. 40 CFR 131.11(a)(1); Water Quality Standards |

Board of Directors

Atlegheny Energy Chemtura Corporation Ergon, WV, Inc.

Alliant Techsystoms, Inc. Clearon - Essroc .

Allad Logistics Critarion Catalysts Technologies, LP  Gleorgle-Pacific Corporation
Amnstrong World Industries  Dow Chemical Company Kanawha Manufacturing Co.
Bayer CropScience DuPont King Pharmaceiticals

Bayer MaterialScience, LLC Eagle Manufacturing Company thsfordMamfscumcb.




Ms. Linda B. Keller
July 19,2010
Page 2

Handbook, Second Edition (“Handbook™), EPA-823-B-93-002 (September 1993) Section
3.3, page 3-12. The use in question is the Category A public water supply use, and we do
not know of any water supplies that have had difficulty with treating water to a safe level
as a result of TDS. While we are aware of a problem at Dunkard Creek that was, at least
in part, attributed to high TDS levels, and statements made about high TDS levels in

' Monongahela River during drought conditions, we do not believe that these isolated
situations merit a state-wide standard for TDS. The DEP needs to verify that TDS isan
ongoing problem, and that the chosen criteria are based on “sound scientific rationale.”
Handbook at 3-1. Further work should be done to determine whether a state-wide
criterion is needed and is practicable. '

/

 If DEP adopts a criterion for TDS, it should apply the standard at the point of
intake of a public water supply.! The intake is where the use occurs, and it would be
appropriate to “apply the criteria for drinking water consumption . . . at the point of use.”
Handbook at 3-20. Applying the TDS criterion at a water supply intake would mean
changing the DEP’s interpretation of the public water supply use, because it would apply
the Category A criteria for TDS where the use actually occurs, rather than in every
location in state waters. Such an interpretation would be perfectly compatible with the
way the water quality standards are written, but it is not how the DEP has applied the
standards in the past.

The water quality standards expressly assign only the Category B (for protection
of aquatic life) and Category C (protection of water contact recreation) uses throughout
the state. See 40 CSR 2-6.1. Not coincidentally, these “fishable/swimmable” uses are the
only statewide uses required by the Clean Water Act, 33 US.CA. §1251(a)(2).
Furthermore, the definition of the public water supply use refers only to existing water
supplies, not all waters of the state. If there was any question in this regard, the
Environmental Quality Board (EQB) answered it in 1986, when- it clarified how the
Category A use was to be applied. “Above all, [the EQB] agreed that the category and
criteria for public water supplies should not be applied to streams or stream segments
where no one is using the waters for drinking.”? It is hard to imagine a more explicit
statement that the Category A use was meant to apply at public water supply intakes.

The DEP and the EQB (which formerly promulgated water quality standards),

have tried at least twice to makeaformalchangeanddesignateallstatesu'eamsegmmts -

“as Category A and were rebuffed each time by the Legislature. In1999ﬂleEQB,W§ﬂ1'
“the support of the DEP, attempted to revise water quality standards to reflect its belief

l.Applyiug the TDS criterion at the public supply intake was recommended by a majority of the DEP
Advisory Council at its May 27, 2010 meeting. :
2 State Water Resources Board, Rationale Document for Revision of Legislative Rules. January 6, 1986. -

{R0493144.1}




Ms. Linda B. Keller
July 19, 2010
Page 3

that the public water supply use should apply everywhere, even where there was no
public water supply present. The regulated community opposed that change, and on
March 21, 1999 the West Virginia Legislature agreed, passing House Bill 2533, which
was signed into law by the Governor on April 2, 1999. The bill allowed the EQB’s
proposed water quality standards to remain in place only until October 1999, with the
condition that: ) '

...the Environmental Quality Board shall review, revise and propose,
within this statutory deadline, and in accordance with the provisions of
chapter twenty-nine-a of this code, emergency and legislative rules to
address interpretive differences regarding the designation of Category A
waters and analyze the need for distance prohibitors for the policies of
public drinking water intake. ...>

: Following passage of House Bill 2533, the EQB promulgated an emergency rule

in which it proposed classifying all waters of the State as Category A/public drinking
~ water supplies. “The proposed amendment clarifies that all waters of the State are
protected by the drinking water supply designated use category...” While the EQB took

the position it was clarifying existing law, it was absolutely clear to others that expanding
the Category A use represented a change in water quality regulation. In February 2000

EPA acknowledged that the October 1999 emergency rule constituted a change to West
Virginia’s approved water quality regulations that would require EPA approval:

The Environmental Protection Agency understands that the Environmental
QualityBoardhaspropwedtodesignateallwatersomeVirginiaas
public drinking water supply. . . . We hope that this letter provides West
Virginia with a better understanding of what EPA Region I1T would expect
should West Virginia decide to pursue a statewide redesignation of

Category A.”5

After receiving EPA Region II’s letter, the West Virginia Legislature refused to
redesignate all state waters as Category A/public drinking water supplies. “:I'hc

3 Enrolled Committee Substitute for House Bill 2533.

4 October 18, 1999 Notice of an Emergency Rule filed by the EQB.

5 Letter dated February 12, 2000 from John V. Pepino, EPA Region T Associate Director-Office of
Watersheds to Senator William Wooten.

§ Enrolled Committee Substitute for House Bill 4223.

{R0493144.1)




Ms. Linda B. Keller
July 19, 2010 '
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Despite having -its rule rejected by the Legislature, the DEP and the EQB

continued their efforts to apply the Category A/public drinking water supply use

designation to all waters of the state. In July 2001, 2 WV DEP representative stated that
" the agency “is going to confinue its position [regarding Category A application in
NPDES permits] unless directed to do otherwise by the [Environmental Quality] Board.”’
This time, the EQB decided not to pursue another legislative rule change that would
designate all waters as Category A/public drinking water supplies. Instead, the EQB

attempted to adopt the DEP’s position by advancing a procedural rule that adopted

Category A use removal procedures:

The current implementation of Category A by the Division of Water
Resources of the [DEP] in the [NPDES] permitting program is that the
designated use [of Category A Public Water Supply] applies to all waters
of the state, unless it has been removed specifically by the Board. The
Board supports this interpretation and application of the Public Water

Supply use®

_ This procedural rule would not ordinarily have been reviewed by the West Virginia
Legislature’s Legislative Rulemaking Review Committee (LRRC), but the LRRC noted
that it had the effect of a legislative rule, which does fall under its jurisdiction. Noting
thattheproceduralnﬂerestedonthefalsepremisethatallstreamshadakeadyvbeen
designated by legislative rule as serving a Category A/public drinking water supply use,
the LRRC rejected the procedural rule:

We have reviewed 46 C.SR. 7, “Procedural Rule Governing
Reclassification of Water Designated for Public Water Supply”, which
was filed on January 8, 2003. This procedural rule allows the
Environmental Quality Board to remove the Category A (public water
supply use) that is described in the water quality standards (46 C.SR. 1).
In effect, the Board would use a procedural rule 46 C.S.R. 7 to amend a
legislative rule, 46 C.SR. 1, without legislative review. As co-
chairpersons of the Legislative Rulemaking Review Committee, we. must
reject any procedural rule such as 46 C.S.R. 7 that functions as a
legislative rule, in derogation of West Virginia Code §§29A-3-1 et seq.”

? July 7, 2001 article appearing in the Charleston Gazette.

' Statement of Circumstances Requiring Proposed Rules.” Filed by the EQB on September 17, 2002..

9 March 5, 2004 2003 letter from Senator Mike Ross and Delegate Virginia Mahan, Co-Chairs, Legislative
Rulemaking Review Committee to Edward Snyder, Chair, EQB. -

{RO493144.1)
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Ms, Linda B. Keller
July 19,2010
Page 5

Because of the clear defect presented by using a procedural rule to amend a legislative
rule such as 47 C.S.R. 2, the EQB’s procedural rule for removing the Category A/public
drinking water use has never, to our knowledge, been used.

TthEPhasarguedthatthsCategowAcﬁteriamnstapplyinaulocaﬁons,in
order to preserve all state streams as future water supplies. That position is without
merit. All public water supplies are existing uses and therefore the Category A criteria
must be applied to protect them. Future public water supplies are also protected — if a
new intake is placed in a stream tomorrow, or in ten years, it will immediately create an
existing public water supply use, without any action required by the DEP. Dischargers,
such as those holding NPDES permits, must protect an existing public water supply use,
and permit limits must be calculated accordingly. No person can discharge pollutants
that would cause a public water supply to take in water that did not meet the Category A
criteria, whether or not the discharger was there before the water supply intake was

We believe that the current water quality standards, correctly interpreted, compel
the DEP to apply Category A criteria at the point of a water supply intake. However, in
light of past (mis)interpretations by the DEP, we suggest that a change to Section 6.2 be
made to clarify this, by deleting Section 6.2.d and replaci it with the following:

6.2.d. — all other surface water intakes where the water is used for human

consumption. -

6.2.¢ — criteria for the protection of this use are applied at the intake for the

descﬁbedwatersystemsandsmhdistanceups&eamasisnecessarywprovidea '

reasonable margin of safety.

If the TDS criterion is adopted, care will be required in implementing it. Because
TDS is a pollutant in state water that is present to varying degrees as a result of natural,
background conditions, it is possible, even likely, that many discharges covered by
~ 'WV/NPDES permits will contain some levels of naturally-occurring TDS. In the event
DEP intends to adopt a water quality standard for TDS, in order to assure that a permittee
isnotrequiredtotraatitsdisqha:geforpoﬂutantsithasnotam,wemgetheagmy?
expressly allow for netting of TDS concentrations. One mechanism for assuring this
approach would be through guidance provided to NPDES permit writers concerning the
implementation of the TDS standard.

B. Water Withdrawal and Narrative Criteria

We are concerned about water withdrawal activities being added to the list of
activities in Section 3.2 of the standards that can cause prohibited conditions. The

{R0493144.1}
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Ms. Linda B. Keller
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orobibited conditions that might be created are those found in Subsection 3.2, which.
refers to '

Any other condition . . . which adversely alters the integrity of the waters
of the State including wetlands; no significant adverse impact to the
chemical, physical, hydrologic, or biological components of aquatic eco
systems, shall be allowed. : o

“No significant adverse effect” is difficult to quantify. For example, some streams are
dry in the summer. T water is withdrawn from such a stream, causing downstream arcas

: tobecomedryadayoraweeksooner,isthereasigniﬁcantadverseimpact? Is damuning -

a withdrawal? Without some standard, water withdrawal could create unexpected
liability. | |

We would prefer that water withdrawal activities be regulated in the context of
the Water Resources Protection and Management Act, Chapter 22, Article 26. The
Legislature has appointed a Joint Legislation Oversight Commission on State Water
Resources, and the DEP’s proposal to regulate withdrawals as narrative water quality
criteria might first have been presented to it, before proposing a change to the water
quality standards. '

Wearealsoconcemedabdmtheimpactofthepmposednﬂechangeonﬁpaﬁaa.

rights. Stream-side property owners are entitled to reasonable use of water that flows by
the ‘property, so long as there is no damage to downstream riparian owners. The
proposed change would seem to deprive riparian owners of the right to make use of low

flows, in derogation of the owner’s common law rights. If the Legislature is to limit

riparian rights, it should do so directly, not through a water quality standards change.
C. Irqn

We support the chénge in the chronic criterion for iron from .5 mg/L to 1.0 mg/L
for Category B trout waters. -

D. Variances

The WVMA supports the proposed changes to Section 7.2.a. (the “Half-Mile
Rule”) which allows the application of a mixing zone to certain segments of the Ohio
River if all criteria for establishing a mixing zone, other than the half-mile prohibition,
are satisfied. As noted by WVDEP staff at the May 18, 2010, public meeting announcing
its proposed changes to the water quality standards, the agency’s review of this proposed
change indicated there would be no adverse impact on any public water supply. The

{R0493144.1}
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' WVMA belicves that this is a practical and still protective approach to the apph&atmn of

 the Half-Mile rule is appropriate.

We appreciate the opportunity to offer these eommsnts,and ask that you contact
us if you should have any questions about them. :

; Z ery truly yo f
Karen Price, Presxdent
West Virginia Manufacturers Association

KP:shb

© {RO493144.1}
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A unit of American Electric Power

L1y 2019

Linda B. Keller =~~~ . R R OMLITY STDS
Water Quality Standards Program ' ’ -
WV Department of Environmental Protection

601 57th Street SE
Charleston, WV 25304

July 14, 2010

Re: Prbposed 2010 Re\)isions to 47CSR2, “Requirements Governing Water Quality
Standards”. ' ' ' )

Dear Ms. Keller:

On behalf of Appalachian Power Company, I offer the following comments on the
proposed changes to the West Virginia Water Quality Standards. Appalachian Power is a
member of the West Virginia Manufacturers Association and we have reviewed and
support WVMA’s comments on the proposed amendments. We agree with WVMA that
more analysis is needed before a state wide standard for Total Dissolved Solids (TDS) is
applied to West Virginia Waters. We are especially concerned that , as the WWMA
comments relate, DEPs interpretation of the application of Public Water Supply .

* restrictions to all waters of the state could result in an end of pipe application for a
standard of this sort. Such an interpretation could impose significant additional costs on
discharges throughout the state and should not be done in the absence of a rigorous
analysis by DEP that the benefits of such an action are clearly demonstrated.

We also support WVMA’s analysis of the new inclusion of water withdrawal as a
specified action that can be specifically relied upon to make a finding that the action
catses conditions not acceptable in state waters. Uil this is reviewed in light of West
Virginia’s long time adherence to the principle of riparian doctrine the DEQ should not
attempt to make this change without legislative instruction. '

We appreciate the opportunity to offer these comments and my contact information is
included below if I may provide any further information.

Sincerely,

/1Pl

Timothy Mallan
Manager, Environmental Affairs




Cc: Alan R. Wood, AEP
Karen Price, WVMA




West Virginia Surface Owners’ Rights Organization
| 1500 Dixie Street, Charleston, WV 25311
(304) 346-5891 - FAX: (304) 346-8981
WWW.WVSO0r0.01g .

July 19,2010

Scott Mandirola
Division of Water and Waste Management
West Virginia Department of Environmental Protection

601 57th Street SE
Charleston, WV 25304

Re: Comments on Rule 47 CSR 2 Requirements Governing Water Quality Standards

Dear Mr. Mandirola,

The West Virginia Surface Owners' Rights Organization (WV-SORO)isa member-supported advocacy
group for rural landowners in West Virginia who own the surface of land on which natural gas wells,
comments on behalf of our 700 plus

pipelines, and other infrastructure is present. We submit these
members. ' _

We have read the comments on the West Virginia Department of Environmental Protection’s proposed
changes to 47CSR2, Requirements Governing Water Quality Standards, submitted by the WV Rivers
Coalition, the WV Environmental Council and others and we join them in their request that the WVDEP
act on behalf of the citizens of West Virginia by moving to further protect their water quality.

In particular, we applaud the DEP for adding the language “certain water withdrawal activities” (Sec. 3.1

and 3.2) and “algae blooms” (Sec 3.2.g.) as conditions not allowable in state waters (§47-2-3),and we

strongly support this additional language. However, we do not feel the additional language alone goes far

enough to protect West Virginia streams from either water withdrawals or algae blooms. In particular,
Shale drilling.

we are very concerned about water withdrawal activities associated with Marcellus

The new drilling and fracturing techniques used for Marcellus wells are waier inteqs?ve. Vex_ﬁcally
drilled Marcellus wells require at least 600,000 gallons of water with chemical additives, while
horizontally drilled wells require up to six million gallons of water or more.

he state and West Virginia currently has litfle

This is an unanticipated demand on the water resources of y
rivers and wells, to provide the

regulation and no permit process for water withdrawals from streams,
water this new drilling activity will require.

We urge the DEP to draft legislation for immediate consideration by the West Virginia Legislature that

will establish guidelines and a permit process

for water withdrawals.




<hment of a TDS standard for West Virginia. It is long past due.

However, we do not support DEP’s recommended standard of 500mg/1. We strongly recommend that
the standard be set at 250mg/l, which is the USEPA tecommended Human Health Standard for to
dissolved solids. DEP has provided no explanation why West Virginia’s standard should not be at least

as stringent as the Federal standard.

In addition, we support the establi

We thank the West Virginia Départment of Environmental Protection for consideration of our

comments.

Sincerely,

Julie Archer
Project Manager .
julie@wvsoro.org




Keller, Linda B — _ - ' ‘
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From: Cosco, Kathy on behalf of DEP Comments
Sent: Tuesday, July 20, 2010 2:21 PM

To: Keller, Linda B

Subject: FW: Comments on water quality standards

----- Original Message-----
From: Rebecca Hartman Huenink [mailto:rebeccach@gmail.com]

Sent: Monday, July 19, 2010 5:52 PM

To: DEP Comments
Subject: Comments on water quality standards

Dear DEP,

As a resident of Monroe County, where Marcellus Shale gas drilling is set to begin any day, I
am particularly concerned about West virginia's lack of regulation of the use of water for
"fracking” in the gas drilling process. Please do everything in your power to ensure that

this activity does not compromise our state's waters.
- Specifically, DEP should draft legislation for immediate consideration by the West virginia
Legislature that establishes guidelines and a permit process for water withdrawals, as well

as for disposal of water used for "fracking."

Thank you for your attention to this matter.

Rebecca Huenink
Sinks Grove




To: Division of Water and Waste Management
West Virginia Department of Environmental Protection

From: Indiani Creek Watershed Association, Board of Directo
~ Monroe County, West Virginia :

Date: July 19,2010

RE: Comments on Proposed Title 47 Legislative Rules Regarding Water |
Resources (Public Comment period ending July 19, 2010)

We are writing as representatives of the Monroe County Indian Creek Watershed
Association (ICWA). An active watershed organization since 1996, ICWA’s focus and
mission is: “The preservation and protection of Monroe County’s abundant, pure water.

Our website can be found at: http:IIIndianCreekWatershedAssoeiaﬁon.orgl

k2

We commend the West Virginia DEP for taking steps to protect West Virginia’s
water and water quality. This is an especially important time for new, stronger
regulations to be enacted and enforced. In particular, increased Marcellus Shale gas
drilling presents unique demands and dangers for our state’s water levels and water

quality.

We feel strongly, however, that the proposed regulations do not go far enough to
create the safeguards needed to protect West Virginia’s current and future water
resources. Some regulations, in fact, appear to weaken existing quality standards. We
make some specific comments on proposed rules below, but our overarching call is that -
the WVDEP needs strong regulations, as well as the funding and staff required to monitor
and enforce those regulations. While Marcellus gas drilling may offer valid economic

opportunities for the state and state residents, we do not believe that any West Virginia

residents would knowingly agree to put at risk the waters that are used by themselves and

_their families, as well as their neighbors, communities, livestock and wildlife.

e West Virginia’s waters should not be sacrificed to the current “gas rush”
mentality. The potential for negative environmental impacts of deep gas drilling.
and its attendant activities are being exposed on a near daily basis. Clearly, the
industry has not been directed to put adequate safeguards in place, and we believe
that there has not been sufficient environmental impact review.

¢ Regulations should protect West Virginia waters at all stages of industrial
operations. Marcellus Shale drilling requires enormous amounts of water, and
presents clear dangers to water quality in the transportation and use of toxic
chemicals for hydraulic fracturing as well as the “containment” or recycling of
contaminated fluids. In particular, Clean Water Act standards that protect streams
and watersheds should not be excluded from applying at drilling sites. What is the
point of safety regulations if they are waived where they are most needed?

o Regulations should be adequate to address the full range of West Virginia
watersheds and waterways. West Virginia enjoys a wild, wonderful and diverse .

set of natural resources and landscapes. Procedures and regulations that might




have served safely in other areas of the country do not necessarily apply in our
mountains and valleys.

e In Monroe County, we have a special concern: the highly vulnerable karst
formations that underlic much of our county. Karst formations — characterized
by the presence of sinkholes, caves, and “lost rivers” — have been identified by the
EPA as particularly sensitive high-risk aquifers, where water contamination can
happen quickly, spread unpredictably, and be extremely difficult to remedy.
Ginsburg and Palmer, in their 2002 EPA document, also note that karst varies .
significantly from region to region, so that guidelines applicable to making
source-water assessments in one karst region do not necessarily apply to other
karst formations. We believe that the risk of contamination at any stage of
Marcellus Shale gas drilling operations could present immediate and potentially
long-lasting dangers to the region’s water quality. This danger is magnified by the
fact it could be difficult for public or private parties to respond effectively to any
incident, either to contain the damage or even to alert those whose drinking and

agricultural water supplies might be in jeopardy.

We feel strongly that before any gas drilling is pursued in Monroe County, there ,
should be a thorough environmental impact study that looks at the specific issues :
of water supply and watershed contamination in our karst territory. In particular,

~ the gas companies should be required to assess and report current water quality
and quantity in the region where the drilling will occur as part of the permitting
process before any permit is issued. This type of study would help protect not
only the interests of Monroe County residents, but those of the state and gas
companies as well, by avoiding what could be a disastrous, expensive, long-term
liability. _ :

With little or no local authority to provide protections, our counties must depend on
the WVDEP to fulfill its mission as guardian of West Virginia’s environmental
resources. We urge that the strongest possible measures be put in place. Ata minimum, -
WV regulations should meet all federal EPA and Clean Water Act standards — and they
should exceed federal standards and regulations where the special needs and interests of

West Virginia are at stake.
Following are comments related to specific Proposed Rules:

- 47CSR2 - Requirements Governing Water Quality Standards
Proposed Rule [links to WVDEP] ‘ _ L _

§47-2-3. Conditions Not Allowable In State Waters — The addition of “certain water

withdrawal activities” not allowable in state waters is important, but should be further
strengthened. To be protective of both human health and aquatic life, DEP should draft
legislation for immediate consideration by the West Virginia Legislature
guidelines and a permit process for water withdrawals.

that establishes




§47-2-7. West Virginia Waters: 7.2 Applicability of Water Quality Standards — It is not
clear that waters in karst formation areas would be adequately protected by existing or
proposed standards. We recommend that specific language be added, in this section
and/or wherever most appropriate, to address site-specific conditions in karst regions,
recognizing that additional testing and permit procedures might be required due to the

; unusual vulnerability of water resources in karst topography. ‘

§47-2-8. Specific Water Quality Criteria: _

8.3.a.3. Criteria for Nutrients in Lakes. We oppose the proposed language that states the
“y lake shall not be considered impaired based upon an average total phosphorous
concentration in excess of the criterion established ... unless the chlorophyll-a criterion
established therein is also exceeded.” WVDEP regulations should follow the EPA -
guidance and recognize that lakes might be impaired for either phosphorous or .

chlorophyli-a.

8.3.b. Criteria for Nutrients in Streams. We applaud adding specific phosphorous

standards for the Greenbrier River. We also agree with the West Virginia Environmental "

- Council (WVEC) that, in addition, the DEP should reconvene its Stakeholders Nutrient
Committee and move ahead on the criteria-setting process for rivers and streams overall.

Other areas in which we advocate stronger standards: :
e The water quality standard for Iron in Trout Streams should not be changed, and
especially not weakened, until more thorough studies are conducted.

e With regard to a statewide quality standard for Total Dissolved Solids,
o WVDEP should adopt the federal standard for human health of 250mg/l.
o WVDEP should adopt an aquatic life criterion for conductivity as

" proposed by EPA. And any criteria for TDS/conductivity should be
protective of streams threatened by golden algae.

'47CSR12 — Requirements Governing Groundwater Standards -
Proposed Rule '

§47-12-3. Groundwater Standards '
We object to regulation 3.4, which excludes the WVDEP groundwater quality standards

~ from applying to geologic formations in sites specific to production or storage of crude
oil or natural gas, underground injection zones, and coal extraction and earth disturbing
activities. These are sites where environmental protection is most needed.

This exclusion appears especially dangerous for karst formations, since contamination at
any site would likely pass quickly beyond the borders of the site in unknown directions
and to considerable distances. If exploration, production and storage activities are to be

permitted in areas of karst formation, adherence to groundwater quality standards should

be closely monitored and controlled, not excluded.



47CSR60 — Monitoring Well Design Standards
Proposed Rule

It is not clear whether the guidelines in this regulation are applicable to the engineering
requirements of deep-gas drilling and hydraulic fracking. We urge that the strongest
reasonable safeguards be put in place for all drilling and groundwater monitoring, and
that the unique vulnerabilities of karst formations be given special consideration.

Deep gas drilling and industrial uses of water are discretionary activities, unlike

. maintaining the quality of water for buman and animal use. Too many times, the terms
“reasonable” or “best practices” have been used as a cover for “acceptable pollution.” In
West Virginia, there are no barriers between the water which would be contaminated by
the drilling and fracking process and the water which would be used by people and
animals, and in fact, they are one and the same. Consequently; it is of paramount
importance that the water quality be preserved to drinking water quality standards.

33CSR20 — Hazardous Waste Management System
Proposed Rule :

We urge that WVDEP regulations meet or exceed federal guidelines for hazardous waste
management. In particular, we ask WVDEP to ensure that regulations are in place to
protect our citizens and waterways from the toxic chemicals and by-products that will be

transported, used, stored, recycled, and otherwise introduced into the West Virginia
environment in the process of Marcellus Shale drilling for natural gas. |

Respectfully, '
Judy Azulay, Steve Ellison, Nancy Bouldin, Jill Grace Young, Keveney Bair

‘Board of Directors and Staff Members, Indian Creek Watershed Associatien

C’ontact for questions or follow-up:
Nancy Bouldin, nancy_bouldin@hotmail.com



-' Phone: 304-527-280( -
Wheeling - Nisshin

Penn & Main Streets « PO. Box 635 ¢ Follansbee, WV 26037

July 19, 2010

VIA ELECTRONIC MAIL

Ms. Linda B. Keller

Water Quality Standards Program

Division of Water and Waste Management

West Virginia Department of Environmental Protection
601 57w Street S.E.§

Charleston, WV 25304

Re: Comments on Proposed Revisions to 47 CSR 2

Dear Ms. Keller:

Wheeling-Nisshin, Inc. (“Wheeling-Nisshin”), is pleased to provide the following
comments on the proposed revisions to the West Virginia surface water quality
standards, 47 CSR 2 (the “Proposed Rule’). Wheeling-Nisshin is a hot dipped metal

galvanizing operation located in Follansbee, WV. Started in 1988 with a second line
ich 116 are

built in 1993, Wheeling-Nisshin currently employs 176 people of wh .
represented by the United Steelworkers of America. Wheeling-Nisshin has the capacity

to produce over 700,000 tons of quality hot rolled product shipped throughout the United,
facturing sector of the Northern Panhandle

States. Our company is integral to the manu
Follansbee facility is discharged pursuant to

of West Virginia. Wastewater from our
n Control/NPDES Permit No. WV0004502. The terms and

West Virginia Water Pollutio
conditions of this permit are determined in part by the standards promuligated by the
West Virginia Department of Environmental Protection at 47 CSR 2. Thus, Wheeling-

Nisshin has a strong interest in the Proposed Rule.

‘ Wheeling-Nisshin supports the proposed change to the “hglf—milg rule,” 47 CSR
| 2,§7.2.a.2. This change will allow the DEP to consider actual or likely impacts to
downstream public water supplies at certain specified locations rather than following an

automatic application of the half mile rule’s prohibition without any consideraﬁon of
ual or threatened harm to the environment or

it of the proposed change to §7.2.a2is
rola, dated March 26, 2010 from

potential costs and economic impact or act
public health. Further information in suppo '
provided in the attached letter to Director Scott Mandi




Wheeling-Nisshin. This proposed change is a critical provision for our facility and we
urge that it be finalized as proposed.

incorporates by reference the comments on

Wheeling-Nisshin also supports and
ufacturers Association and the West Virginia -

the Proposed Rule of the West Virginia Man
Chamber of Commerce.

Thank you for your consideration of these comments.

Sincerely, '
— T

Ty Loliini, Manager
Environmental Health & Safety




-_ | | Phone: 304-527-2800

Wheeling - Nisshin

Penn & Main Streets « PO. Box 635 ¢ Follansbee, WV 26037

SENT VIA OVERNIGHT AND EMAIL

March 26, 2010

Scott G. Mandirola, Director -

Division of Water and Waste Management

West Virginia Department of Environmental Protection
601 57 Street, SE

Charleston, WV 25304

RE: Exception to Half-Milé Rule for Ohio River Milepoint 70 to71
Wheeling-Nisshin, Inc. _

Dear Director Mandirola:

I am writing to request consideration of a revision to the Half-Mile rule as set forth at 47
CSR 2-7.2.a.2 as a part of the upcoming triennial review of water quality standards. This request
is made on behalf of Wheeling-Nisshin, Inc. (“Wheeling—Nisshin”) for its steel manufacturing
facility in Follansbee, West Virginia. Wheeling-Nisshin has been operating in its present
location for over twenty years, and is proud of its efforts over the years to have a productive,
efficient, safe, and environmentally responsible operation. The current national economic erisis,
however, has had direct impacts on Wheeling-Nisshin’s operations, and has resulted in reduced
_production, salary cuts, and even layoffs. Discharge limitations for sulfate in Wheeling-
Nisshin’s WV/NPDES permit (Permit No. WV0004602), which were imposed as a result of the
Half-Mile Rule and are to become effective on September 30, 2010, cannot be achieved without
significant expenditures, estimated to be in excess $750,000, and will yield no correspondin,

environmental or human health benefits.

A. Background.

WV/NPDES Permit No. WV0004602 (the “Permit”) was reissued in August 2007.. The
Permit included final sulfate limits on the discharge from Outlet 003 of 250 mg/l daily maximum

and 250 mg/l monthly average. These limits were based on a water quality standard promulgated

by the Ohio River Valley Water Sanitation Commission (“ORSANCO"). Although a mixing
because Outlet 003 discharges

zone typically would be available for an outlet such as Outlet 003, arg
within one-half mile of the intake for the Hooverson Heights public water supply, no mixing

sone was allowed and the ORSANCO standard for sulfate was imposed as an gndrof-pipﬁ
discharge limitation. An initial 24-month compliance period for achieving these limitations has
been extended by permit modification until September 30, 2010.

mments filed with DEP, background sulfate data in the
£ Outlet 003 show sulfate levels far below 250 mg/l.
er. historic data demonstrate that the discharge

As Wheeling-Nisshin noted in co
Ohio River both upstream and downstream 0
with average concentrations of 68 mg/l. Furth




from Outlet 003 has no measured impact on the Hooverson Heights drinking water intake, which
is located 2,114 feet (slightly less than one half mile) downstream of the outfall. Instead, sulfate
levels at the Hooverson Heights intake appear to be consistent with background sulfate levels in
the Ohio River.

Second, a detailed evaluation conducted by Wheeling-Nisshin has revealed that the
sulfate in its discharge is attributable primarily to background concentrations in the groundwater
that is the source for process water at the Follansbee facility. After reviewing various
alternatives for reducing sulfate concentrations in its discharge, Wheeling-Nisshin concluded that
relocating Outlet 003 such that it is more than one half mile from the downstream drinking water
intake was the most cost-effective option for achieving compliance with the final sulfate limits.
This option would not reduce Wheeling-Nisshin’s sulfate discharges, but would remove the “half
mile” issue, thereby making a mixing zone an immediate option. Importantly, this option would B
only be available if Wheeling-Nisshin is able to acquire additional property for the location of = -
the new discharge line, which may or may not be possible. The cost estimate for pursuing. this
option, including labor and equipment, but without any amount for property acquisition is"in
excess of $750,000. : ‘

Requested Action

For these reasons, Wheeling-Nisshin requests that the DEP amend the water quality -
standards to create an exception to the Half-Mile Rule and allow a mixing zone to be utilized in
determining the appropriate sulfate discharge limitations for Outlet 003. Specifically, we
requested that the following language be added to Sec. 7.2.a.2:

The one-half (1/2) mile zone describe in this section shall not apply to the Ohio

River between mile points 70 and 71. All mixing zone regulations found in - !
section 5 of this rule will apply except 47 CSR 2 §5.2.h.6. Whether a mixing

zone is appropriate, and the proper size of such zones, would need to be
considered on a site-specific basis in accordance with the EPA approved West -

Virginia mixing zone regulations in 47 CSR 2, §5.

In addition, because of the »impendinAg compliance deadline of September 30, 2010, it is
requested that this exception also be allowed under emergency rule-making procedures of W.
Va. Code § 29A-3-15. :

Please feel free to contact me with any questions at (304)527-4833.

Sincerely, ot
T L

ly "Lollini, Manager ‘
Environmental Health & Safety

cc: Linda B. Keller, DWWM
Yogesh Patel, DWWM




DEPARTMENT OF THE ARMY
PITTSBURGH DISTRICT, CORPS OF ENGINEERS
WILLIAM S. MOORHEAD FEDERAL BUILDING
1000 LIBERTY AVENUE

PITTSBURGH, PA 15222-4186 o 3 R
REPLYTO , RECEIVED -
LY 19 |
JUI 2000 21200

Planning and Environmental Branch WATER QUALITY ST%

Business Resource Division

Linda B. Keller
Water Quality Standards Program
West Virginia Department of Environmental Protection

601 57" Street SE
Charleston, West Virginia 25304

Dear Ms. Keller:

“USACE”), represented by the Pittsburgh District,
offers the following comments in response to the West Virginia Department of Environmental
Protection’s (“WVDEP”) proposed revisions to 47CSR2, Title 47, Legislative Rule,
Requirements Governing Water Quality Standards (“Proposed Rulemaking”). :

The US Army Corps of Engineers (

The USACE supports the Proposed Rulemaking to include water withdrawals as a source
of pollution, and commends the WV DEP for taking this important step toward ensuring the.
continued protection of West Virginia’s water quality and the safety and potability of West
Virginia’s drinking water supplies. The USACE also respectfully recommends that additional or
more stringent water quality criteria and water withdrawal regulations be adopted to achieve

their intended goals.
L Introduction

the flow, navigability, and water quality of the
West Virginia’s water resources. Specifically, the Pittsburgh District operates and maintains

16 reservoir projects and 23 locks and dams in the upper Ohio River basin, of which 2 reservoirs
and 6 locks and dams are located in West Virginia.

The USACE plays a vital role in maintaining

The projects described above are authorized by Congress for statutory purposes including, but

not limited to, flood control, low-flow augmentation, water quality, water supply, navigation,
fish and wildlife protection, and recreation. The USACE reconciles these purposes to achieve an
appropriate and sustainable balance between them. This balance is achieved, in part, by
carefully synchronized schedules for water release from our reservoirs and water retention of our

dams.
Specifically, the USACE’s water quality mission arises out of various congressional

authorizations, Executive Orders, and Federal laws. These authorizations direct the USACEto
operate and manage their reservoirs to improve water quality both in the reservoir impoundments




and in the downstream reaches of river. More than 88% of storage in Pittsburgh District
reservoirs is exclusively dedicated to water quality, approximately 8,000 linear miles of stream
are controlled by these reservoirs, and over 1,030 miles of 21 major streams are directly

influenced by District reservoir releases (§47-2-7 7.2.d.7.1).

The USACE also maintains robust current and historical water quality data in partnership with
the U.S. Geological Survey, through a network of monitoring stations on a number of rivers and
streams in proximity to these reservoirs. In order to assure operations for optimum water quality
benefits, The Pittsburgh District has maintained a “grab sample” water quality monitoring
program in the upper Ohio River basin in West Virginia since the late 1960’s, and has also
operated 8 continuously recording water quality monitors in the Monongahela River watershed
since the mid-1990s. Samples are routinely analyzed for a variety of parameters (specific
conductivity, solids, nutrients, metals, hardness, alkalinity, acidity, EPA priority pollutants, etc)
and real-time monitors measure water temperature, dissolved oxygen, specific conductivity, pH,

and/or total dissolved gas. :

After four decades of demonstrable improvement in water quality, the USACE’s data shows that
conditions are reversing on some Monongahela River Basin rivers and streams in both West
Virginia and Pennsylvania. It is becoming apparent that the assimilative capacity of some rivers
to receive total dissolved solids, if not already exceeded, is close to being exceeded, and simply
cannot sustain the additional loading projected as a result of natural gas exploration activities. In
the last two years, evidence of degradation, based on elevated specific conductivity readings -
recorded at water quality monitors located on the Monongahela River at Elizabeth, PA and the
West Fork River at Enterprise, WV, in addition to the recent Dunkard Creek aquatic kill,
demonstrates that high TDS wastewaters threaten to undermine historical water quality
improvements, posing a genuine and extreme threat to regional water quality.

1. Proposed Rulemaking
A. Section 47-2-3, 3.1 and 3.2 ( proposed):

Conditions Not Allowable In State Waters.
3.1. Certain characteristics of sewage, industrial wastes, and other wastes and certain

water withdrawal activities cause pollution or conditions and that are objectionable in
all waters of the state. Therefore, the Secretary does hereby proclaim that the following

general conditions are not to be allowed in any of the waters of the state.
3.2. No sewage, industrial wastes or other wastes present in any of the waters of the state

‘'or water withdrawal activities shall cause therein or materially contribute to any of the
Jollowing conditions thereof...




COMMENT:

The USACE supports changes to the rule that acknowledge the direct relationship between water
quantity and water quality. However, in order to protect streams from excessive withdrawals and
also to protect USACE augmented flow authorized for non-consumptive use (water quality,
navigation), the USACE recommends a separate rulemaking establishing comprehensive water

withdrawal regulations.

B. . Section 47-2-8, 8.3.a. 3 (proposed):

8.3.a.3. A lake shall not be considered impaired based upon an average total phosphorus
concentration in excess of the criterion established in section 8.3.a. 2, unless the
chlorophyll-a criterion established therein is also exceeded.

COMMENT:
The USACE supports individual, statewide nutrient criterion.
C. Section 47-2-8, 8.3.b. 8.5 (Appendix E., Table 1) (proposed):

Chronic Aquatic Life total iron criterion for trout streams proposed change from
0.5mg/lto 1.0 mg/l. '

COMMENT:

The USACE respectfully disagrees with changes to this proposed rule giveix the growing
potential for iron pollution from untreated wastewater generated from fracturing,
production, field exploration, drilling, or well completion affiliated with mineral

extraction activities. In light of the fact that development in the Marcellus shale is

rapidly accelerating in the upper Ohio River watershed, the USACE urges WV DEP to
adwater watersheds. Less

retain its existing criterion in high quality trout streams and he
stringent criterion could compromise existing water quality conditions and undermine

USACE’s authorized water quality mission.

III.  Additional Recommendations

" The USACE submits the following additional recommendations to WV DEP for its
consideration:

A.  To the extent that it is not alréady so provided, where discharge through a

~ publicly owned treatment works, sewage treatment plant, or other wastewater treatment facility
val of constituents comprising TDS, as well as

is proposed, pretreatment must include remo
radionuclides and radioactive materials;




B. Disposal into surface waters of wastewater generated from fracturing, production,
field exploration, drilling, or well completion should be expressly prohibited;

C. Identify, resolve and eliminate the inequities created by the absence of a River
Basin Commission in the Ohio River Basin. In that regard, the USACE recommends that WV
DEP adopt and implement site specific natural condition TDS, chloride, and strontium criterion
for aquatic life (§47-2-7 7.2.c.3), similar to the Delaware River Basin Commission’s (DRBC)
criteria for special protection waters. 18 CF.R. 410; DRBC Regulations. Also, the USACE
recommends watershed- based water withdrawal regulations to assess cumulative impacts of
thousands of withdrawals on water quality and aquatic life. :

D. Adopt and implement aquatic life and water supply TDS criterion (maximum 750
mg/l, monthly average 500 mg/l). Without TDS criterion, the cumulative effect of combined
TDS discharges on streams is not being addressed (§47-2-2, 2.3 and 47-2-6, 6.1.c). The code -
should be revised to further limit or prohibit high TDS wastewater discharges proportional to the
sensitivity of the receiving water. Factors to consider should include, but are not limited to: (1)
the receiving waters’ flow criteria; (2) the seasonal variations affecting the receiving water; 3)

the status of the receiving water as a headwater tributary; and (4) established stream designation

and uses. For example, no discharge should be permitted to High Quality or Exceptional Value
streams. Moreover, no discharge should be permitted during periods of low-flow, as determined -

by the WV DEP (§47-2-6, 6.1.).

ate daily or instantaneous aquatic life

E. Adopt and implement relevant and approprt
boron, and magnesium.

limits for bromide, arsenic, radium, benzene, sodium, strontium,

F. Sections 47-2-7, 7.2.b. and 47-2-7, 7.2.c.1., providing for enumerated exceptions
to the applicability of water quality standards during periods of low-flow, should be eliminated.

The USACE also offers Exhibits A and B, attached hereto and incorporated herein by -

reference, by way of supporting evidence for the recommendations set forth herein.

Sincerely,

oo BCL—

William H. Graham
Colonel, Corps of Engineers
District Engineer

Enclosure




Exhb:t A
Monongahela River
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Exhib:} B ' ,
Monongahela River Mile 23.8 at Elizabeth LD ‘
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ArcelorMiftal
July 19, 2010 R
Via E-mail and U.S. Mail - |

Kathy Cosco
WeaV'mginiaDepamnmtofEnvirmmeutalPromﬁon
Public Information Office

601 57¢th Street SE

Charleston, WV 25304

Dear Ms. Cosco:

mwwm«mwmmmmmmwmmﬁsmmaam&m,,;.V ‘
on the West Virginia Department of Environmental Protection’s (“WVDEP’s”) 2011 proposed rule revisions 10 47 :
CSRZ,WeaV'nginia’szQualityW(“WQS")mlaims. WVDEP has made these rules available for
pubﬁcreviawandomummtumilﬂwscheduledpublichwingonluly 19, 2010. ArcelorMittal Weirton appreciates

A Ammwmsmmmmefmn&f-amemw :
Rulemaking. )

whhhmeognizeshtﬂnom&hﬂfmib,mbetwmmmhpMﬂOmd@SWe cajor?
WM’SMNWMZMMMmm,MmaWWﬁ;m 1
ArcelorMittal Weirton facility. WVDEPﬁledtheanergmymlemMamhlmwandﬂwmIem i ﬂ:

WeﬁVirghiaSemetaryofswzmms,mw. Apuhlicwinsﬁrthemmynﬂewas‘wm
2010. U.S.EPAMeditsappmvalofﬁeemaMmlebyhsmwdrm16,2010. : v
memmmmmmgmymlehisMImew..W- .
mmmwmm.mmsmmwm hmmmm :
mmﬂm@mmmeWWMQﬁﬁyMBmﬁﬂﬂw&emsﬁp
‘Wsﬁﬂbeﬁdlymmﬂveq’thepublicmrmpplyminthissegmmtofm Okhio River while elimirnsting
unnecessary ireatment costs fo the community.” ArcelorMittal Weirton concurs with-WVDEP -and,
'mmﬁsﬂy,mmaﬁmﬁnﬁmofﬂmmmmhohmgemﬂcmz-?z&m&ymﬁmm&ﬁe




July 19, 2010
Page 2

WVDWEPMM' for the ArcelorMittal Weirton Sacility is reflected in a final, permanent rule promuigatc

B. MWWMWmeMMMMW
OWWNM&M&MWMCV&M
mmwmmmmmwmwymmm
Weirton pursuant to 47 CSR. 7.2.d.16.2 expired on July 1, 2009. However, ArcclorMittal Weirton continues 8 -
mmmmwwmwmwam&mumm
AreelbdﬁleekwnismishgﬂmseMwiﬂ:WVDBPmmeemﬂtof settlement dis jith
MWVD&WMWM‘ ’s pending NPDES permut it appeal. ‘Those issues will contimee mbe,ml!ﬂin
C. mmdwmmmmmcmmwmmvs&m

AscelorMical Weirton undesstands that Arcelorital USA, nc, is submitting & comment letor to WVDE
on the 2011 praposednﬂerevisionsmthesm’sWWQudilym&. ArcelorMittal Weirton concars with
mmmwm.’smmmmmwmmmmmmemmm

selenﬁm,andimn,andinwpmﬂlmbwaamasiffunymmdhadn

ArcelorMittal Weirton appreciates the opportunity to commeat on the 2011 proposed WQS revisions.
Shonldyoubavcmwesﬁom,p&asedon’theshﬁeto contact me.

proweoe
Manager

David P. Minda
Complia
ArcelorMitial Weirton, Inc.

oc:  Gary Amendola, Amendola Engineering, Inc.
Christina Archer, Bsq., ittal USA, In. .
Douglas Bley, ArcelorMittal USA, Inc.

KendraS.Sbumn,Esq.,Sqtﬁre,Smdets&Dmseym




July 19, 2010

Public Information Office 1
601 57™" Street, SE i
Charleston, WV 25304 |
|
|

Honorable Representative,

National Committee for the New River {(NCNR) respectfully submits the following comments on the
y Standards Rule {47CSR2).

proposed changes to the state Requirements Governing Water Qualit

Section 8.3.b.1.A. To protect Water Use Categories A and C, the -thirty-day average totat phosphorus

concentration shall not exceed 10 pg/! in the mainstem of the Greenbrier River from its mouth upstream
to the mouth of Beaver Creek (river mile 102.8), based on four or more samples collected at base flow
conditions, during the period May 1 to October 31. In lieu of such sampling, impairment may be
evidenced at any time by noncompliance with subsection 3.2, as determined by the Secretary.

NCNR supports this change as a good first step. The state needs to develop a statewide Nutrient Criteria
for Rivers and Streams. NCNR suggests that DEP reconvene its Stakeholders Nutrient Committee and
move the criteria-setting process for rivers and streams forward immediately. .

Section 8.15 Chronic iron Amounts in Trout Waters

NCNR does not support the weakening of the water quality
doubling the current limit of 0.5 parts pér million ofironto 1.
health of Category 2 trout waters.

standard for lron in trout streams. B\é
0 parts per million DEP will be risking the

es with surface runoff, subsurface flows, and direct point

_Iron loads are delivered to the tributari ‘
of iron. Iron and sediment

sources. Sediment-producing land uses and bank erosion are also sources
are among the most common pollutants in the state’s waters. '

ate waters is not consistent with West Virginia's public

purity and quality of the water of the state consistent with
pmpagatidn and protection of animal, bird, fish,
t streams are a valuable public resource and the

Risking the trout health and population in st
policy to “maintain reasonable standards of
(1) public health and public enjoyment thereof; (2) the
and other aquatic and plant life...” West Virginia’s trou
iron standard should not be changed.

8.32 Turbidity :

Although NCNR supports a statewide water quality stan
proposed 500 mg/l is twice as high as the 250 m
Standard for total dissolved solids. We suggest that DEP adopt the fede

dard for “Total Dissolved Solids” (TDS), the

g/l that the EPA recommends as the Human Health
ral standard for human health of




250mg/l. Also, NCNR implores DEP to adopt the EPA's aquatic life criterion for conductivity. TDS levels

are closely associated with conductivity jevels.

m to regulate water withdrawals nor

Unfortunately, the proposed changes do not establish a progra
ports the enactment of such a program

mandate the creation of such a program in the future. NCNR sup
in a future legislative session.

Please help enSure that the state water quality standards are protective of human health and the

environment.

Sincerely,

George Santucci
Executive Director




July 15, 2010

West Virginia Department of Environmental Protection -
Public Information Office

601 57th Street S.E.

Charleston, WV 25304

DEP. men

ToWhomItMa&Conoem:

IammiingmsumnﬁmmmeMstoﬂmpmposednue47CSR2 - Requirements Goveming Water
Quality Standards. In general | support the rule and | ampleasedtoseetheWestVirg@ﬂa »
Department of Environment Protection (WV DEP) is considering more stringent reguiations on
water quality.as this will have a direct effect on the mining practices. However, | do ask the WV
DEP further consider the following items:

Totald&olvedsalids(‘rDS)isawaterquamystandamusedtomeasureufaﬂmmc
aMomaNGsubstancessuspeMedmwater.TDSisgenemuyappﬁedmfresMateras

salinity can affect the measurement of TDS. ThepmposednﬂeﬂCSRZnspropos!nga »
TDSof500mgIL.theEPAstanda:dfoﬂ’Ds.Isupportthisvalueandsuppoﬂmn :
should be applied “in-stream,” regardless of the water source end use.

PELING Oy ‘,mmu iaNnGarue

lnaddﬁionMaTDSstandard,WVDEPshoutdaisocmsiderdwelopimaspedﬁc
conductivity standard. Cotnductmyisameasureofmeabﬁityofwatertopassan
electﬁcdwnemcmmmwaterisaﬁededbymepm&moﬁmmanicm
solids such as chloride, nitrate, sulfate, and phosphate  anions (lonsthatcanya
negative charge) or sodium, magnesium, calcium, iron, and aluminum cations (ions that
canyaposﬁvechwge).ThisisanimponaMconsidemﬁonmnMopemtms.as
mining can introduce many of these inorganic compounds into water streams. These
compounds.infreshwmeanadvemelyaﬁedmeabﬂﬁyforplmand animais to live or
mtmmer.maﬁeasnmomymm-mmm,ugmmm
thatusethewaterfordﬁnldngvmterorpooplemusemewdarforlmgmnorddm
Conductivity is measured in micromhos per centimeter (pmhos/cm) onyﬁaoelmper
oenﬁmaer(udem).AmommmEPA.distmedwaterhascoMuwmemgmmeufas
to3umhoslan.Themndudwnyofﬁvets.inmeUnkedsmtesmemuymmesm50
to1500pmhoslmn.StMiasmmlammshwawsin¢imematstmamWwd
mbced_ﬁsherieshavearangebahveen150and500phoslan. WV DEP should add a

conductivity standard to the water quaiity parameters.

Laétly,WVDEPshouldwnsiderinthgrulesmguMnghydmuﬁc
. with the Devonian aged shales (such as Marcellus Shale.fomdon)underalargqurﬁon




of the Northem Appalachian Mountains. A large volume of water is used during the

hydraulic fracturing drilling process. The water is a combination of freshwater and fluids
that contain lubricating chemicals. The lubricating chemicals have been proven to have
adverse affects on groundwater aquifers and surface waters. In January 2010 WV DEP

seleased a four-page industry guidance document on the hydrautic fracturing drilling

methods. It is not clear why WV DEP would only have four pages providing “guidance,”
- , the two proposed

which is not enforceable the way a *rule” is. As a comparison

surface mining rules (199CSR1 and 38CSR2), on which WV DEP is seeking public

comments, are 237 pages. To date, WV DEP has no p
process that has resulted in numerous injuries (

{4

biic concems.

roposednnechangesforanunmg
the recent June 7, 2010

explosion in Moundsville, West Virginia, which severely Injured seven
nurnerous water quality issues, numerous explosions, and nusmerous pu

InsummmmeDEPsthmmmmmposedmsmdmm add e
' mmcﬂmmnmmmammﬂummhymcmmmmmpm

mguhﬂmsmmpmmpmamepubﬂcmdmOenwmmt

| appreciate WV DEP considering public comments. Our family has owned pgopeny in_me

Richwood area of Nicholas County for over 150 years, and we are very interested in
pmtecﬁonofhmnanheaﬁhandﬂleenvimnmentinWV.

Sincerely,

Clyde E. Willard (Nicholas County. WV Landowner)
7335 Ash Brook Court

Sykesville, MD 21784

the continued




July 12,2010

West Virginia Department of Environmental Protection
Public Information Office :

601 57th StreetS.E.

Charleston, WV 25304

DEP.Comments@wv.gov

To Whom It May Concern:

‘We are writing to submit comments to the proposed rule 47CSR2 - Requirements Governing Water

Quality Standards. In general we support the rule and are pleased to see that the West Virginia
Department of Environment Protection (WV DEP) is considering more stringent regulations on water
quality, as this will have a direct effect on the mining practices. However, we ask that WV DEP further
consider the following items: 1) total dissolved solids standard, 2) specific conductivity standards, and 3)

hydraulic fracturing regulations.

Total dissolved solids (TDS) is a water quality standard used to measure of all inorganic and organic ‘
substances suspended in water. TDS is generally applied to freshwater as salinity can affect the
measurement of TDS. The proposed rule 47CSR2 is proposing a TDS of 500 mg/L, the EPA standard for
TDS. | support this value and support that it should be applied “in-stream,” regardless of the water .

source end use.

in addition to a TDS standard, WV DEP should also consider developing a specific conductivity standard.
Conductivity is a measure of the ability of water to pass an electrical current. Conductivity in wateris

affected by the presence of inorganic dissolved solids such as chiloride, nitrate, sulfate, and phosphate

anions (ions that carry a negative charge) or sodium, magnesium, calcium, iron, and aluminum cations
(ions that carry a positive charge). This is an important consideration in mining operations, as mining can
introduce many of these inorganic compounds into water streams. These compounds in freshwaters:
can adversely affect the ability for plants and animals to live or consume the freshwater. This affects not
only the in-water environment, but also animals that use the water for drinking water or people who
use the water for irrigation or drinking. Conductivity is measured in micromhos per centimeter
(mmhos/cm) or microsiemens per centimeter (us/cm). According to EPA, distilled water has conductivity
in the range of 0.5 to 3 umhos/cm. The conductivity of rivers in the United States generally ranges from
50 to 1500 pmhos/cm. Studies of inland fresh waters indicate that streams supporting good mixed
fisheries have a range between 150 and 500 phos/cm. WV DEP should add a conductivity standard to

the water quality parameters.

Lastly, WV DEP should consider including rules regulating hydraulic fracturing associated with the
-Devonian aged shales (such as Marcellus Shale formation) under a large portion of the Northern
Appalachian Mountains. A large volume of water is used during the hydraulic fracturing dritling process.
The water is a combination of freshwater and fluids that contain lubricating chemicals. The lubricating
chemicals have been proven to have adverse affects on groundwater aquifers and surface waters. {n
January 2010 WV DEP released a four-page industry guidance document on the hydraulic fracturing
drilling methods. It is not clear why WV DEP would only have four pages providing “guidance,” which is




not enforceable the way a “rule” is. As a comparison, the two proposed surface mining rules (199CSR1

and 38CSR2), on which WV DEP is seeking public comments, are 237 pages. To date, WV DEP has no

ed rule changes for a mining process that has resulted in numerous injuries (including the recent

propos
injured seven people), numerous

June 7, 2010 explosion in Moundsville, West Virginia, which severely
water quality issues, numerous explosions, and numerous public concerns.

WV DEP should maintain the proposed TDS standard of 500 mg/L, add a conductivity standard, and
place a moratorium on hydraulic fracturing until appropriate regulations are in place to protect the

public and the environment.

s owned property in the Richwood

We appreciate WV DEP considering public comments. Our family ha
d in the continued protection of

area of Nicholas County for over 150 years, and we are very intereste
human health and the environment in WV.

Sincerely,

Jamie Stevens and Danie! Willard
125 N 77" Street
Seattle WA, 98103




Keller, Linda B . | | | |

Cosco, Kathy on behalf of DEP Comments

From:

Sent: v Monday, July 19, 2010 2:18 PM

To: Kelier, Linda B

Subject: FW: Public Comment: Water Quality Standards

From: ChubnWv@aol.com [mailto:ChubnWV@aol.com}
Sent: Monday, July 19, 2010 12:00 PM

To: DEP Comments

Cc: dsgjr@aol.com

Subject: Public Comment: Water Quality Standards

West Virginia Department of Environmental Protection

Public Hearing: Water Quality Standards

601 57th Street S.E., Charleston, WV 25304,

ed community of Arlington Addition outside of Clarksburg, my

My name is Paul E. Hamrick and I reside in the unincorporat
mailing address is Rt 3 Box 352 Clarksburg WV 26301. I would like to make the following written comments for the record

as I cannot attend the Public Hearing in Charleston tonight.

1) I would like to submit this link, http: .sciencedaily.com 010/07/10071 31.htm and ask the
DEP to review and comment on this study that was just released by Emory University on Combined Sewer Overfl

's) promo S| f Nile Virus.
The Science Daily reports that sewage overflows into urban creeks and streams during periods of heavy rain can promote

the spread of West Nile Virus.

A front page story in the Clarksburg Exponent Telegram this past Saturday (July 17,2010) notes the health
improvements sanitary sewer brings to the communities being served by the local PSD project, but no mention of the
public health issues and stream degradation with the CSO's in the municipal collection and treatment system that they are
tying into. A small Public Advisory on Combined Sewer Overflows is printed in the Legal Ads of this same issue of the'
same newspaper and the public is advised that duri i s to avoid con i cause when CSO's are
discharging, there is a potential for health risks from contact with the stream. There are more than sixty (60) Combined
Sewer Overflows in Clarksburg and Bridgeport discharging into the Simpson Creek, Elk Creek and the West Fork River.

2) I am also concerned about our streams being sucked dry and brine possibly being dumped into streams by alt of the - -
out of state crews drilling Marcellus Shale gas wells. It was just a few short years ago that cattle farmers were
encouraged and financially assisted to build watering ponds during a drought in our state, so I don't believe we can
support all of this drilling without knowing where and how much water they will take. I believe the Golden Algae came in

with the water trucks and their attached hoses from Mississippi, Texas and Louisiana that we see everywhere you look
by a Colorado firm that

anymore. I have been approached, as a part-owner of mineral rights on a 150 acre tract,
so yes I am very concerned that we as

informed me they alone plan to drill 100 Marcellus wells here in Harrison County,
a state have too few inspectors to monitor all of these well sites and we are going to react to problems rather than be

proactive to prevent them..

Paul E. Hamrick

Rt 3 Box 352
Clarksburg, WV 26301
- 304-622-5664
ChubnWV@aol.com




PUBHCMOM% | | July 15, 2010

WV DEP:

These remarks are in regards to the motions to be discussed at

the meeting Monday night July 19, 2010. A
) ‘ . ..ﬁf¢04gtls
We should have the highest water quality standards. No water 577

should be lowered.

Remember that water is most important to everyone's way of life

in West Virginia. Besides drinking water and drinks made with
water and using water in cooking, clean water is necessary 1n
water used in recreational uses-water sports, fishing, and the

like. Water in streams and lakes need to made up clean water.

The water that comes from wells has to be kept clean and
contamination kept from entering our wells.

Contaminated waters are next to impossible to clean.

All one has to do is talk to those whose wells have been ruined
to learn of hardships.
pplies. Look at

supplies. Look
Look at the Gulf of

West Virginians are lucky to have good water su
western states and see them fighting for water
at eastern states looking for water supplies.

Mexico.

-

Clean water is necessary for everything from tourism, farming,
just staying alive.

wildlife, to everyday activities such as ]

Water should be number one on a list of things protected in
West Virginia. Water is our resource used by everybody. .
Water standards should raised to the highest level and not
lowered.

Thank for 1istening.

Cer',

Bob Liebman




RECEIVED

July 13, 2010 WVDEP
. Public Information Office JuL 19 2010
601 57th Street S.E.
C , WV 2 - v
harleston 5304 PUBLIC INFO RMA“ON OWICE

To Whom it May Concern:

| am not only gravely concemed a streams being dewatered or brine being dumped into streams
fish kills on streams like Dunkard Creek, huge amounts of algae

by drilling Marcellus Shale gas wells,
clogging my favorite lakes and rivers, or maintaining the highest water quality standards on all West
Virginia trout stream, but | FIRMLY BELIEVE the highest standards for pure water preservation for

ALL waters in West Virginia must be adopted and maintained!!!!!! |

« DEP’s proposed “Narrative Water Quality Standards” language that makes “certain water
withdrawal activities” not allowable in state waters, is a good first step. However, this additional
language alone does not go anywhere NEAR far enough to protect West Virginia streams from
harmful water withdrawals! In order to be protective of both human health and aquatic life,
DEP must draft legislation for inmediate consideration by the West Virginia Legislature that

establishes guidelines and a permit process for water withdrawals. |

« DEP’s proposal to make perménent a Mixing Zone Variance for Weirton Steel IS

AGREGIOUS BEYOND WORDS!!I This HORRIBLE proposal would eliminate curent
monitoring requirements and remove any incentive for Weirton Steel to correct its discharge so
that it does not discharge pollutants at concentrations in excess of the “Category A” public
water supply criteria within one-half mile of a public water supply intake. This p ovision MUST

be dropped from this rulel!! - - : ,

« The DEP proposal of new Nutrient Criteria for Lakes language will result in lakes not being
considered “impaired” unless both phosphorous and chlorophyli-a water quality standards are
exceeded. THIS IS TOTALLY UNACCEPTABLE!!! This directly contradicts EPA guidance on
the development of nutrient criteria, which recognizes that lakes might be impaired for gither
phosphorous or chlorophyll-a independently of each other! This provision MUST ALSO be
dropped from this rule!!! : ' .

- DEP is proposing a specific phosphorous standard to combat algae problems on the ,
~ Greenbrier River. While this is a good first step, the state has made no progress on developing
statewide Nutrient Criteria for Rivers and Streams! DEP should reconvene its Stakeholders
Nutrient Committee and move the criteria-setting process for rivers and streams forward as
expeditiously as possible! o
« DEP’s proposal to weaken the water quality standard for iron on Trout Streams by doubling
the current limit of 0.5 parts per million of iron to 1.0 parts per million is COMPLETELY

UNACCEPTABLE!!!II DEP is basing its decision on studies that don'’t take into account the
ow conductivity, low ionic

unique characteristics-of West Virginia trout waters: low pH, low conductivity, IowW IC e
strength, and low acid neutralization capacity. Lowering this staridard will impose major
costs on the state, because hundreds of existing clean-up plans (TMDLs) and NPDES.
discharge permits will have to be re-written. Waest Virginia's trout streams are a valuable
public resource. The iron standard MUST NOT BE CHANGED until more thorough studies
are conducted that consider the unique water quality characteristics of WV's trout watersi!!




» DEP is proposing a statewide water quality standard for “Total Dissolved Solids” (TDS) of
that EPA recommends as

500mg/l measured in-stream. This is twice as high as the 250mg/l _
the Human Health Standard for total dissolved solids. | believe that : (a) DEP should adoptthe
DEP must not fail to propose in this rule

federal standard for human heaith of 250mg/l. and (b)

an aquatic life standard for conductivity, with which TDS levels are closely associated. DEP
should adopt an aquatic life criterion for conductivity as proposed by EPA. in addition,
any criteria for TDS/conductivity should be protective of streams threatened by golden

Your thoughtful consideration of my concerns is greatly appreciated! -

Most sincerely,

GG

Pamela Ruediger
2193 Charleston Road
Spencer, WV 25276




vest Virpinia Oil and Naiural Gas Associatian
West Virginia L

July 19,2010 -
~ Ms. Linda B. Keller ' ,
Water Quality Standards Program ,
WV De ent of Environmental Protection .

- 601 57" Street, SE.
Charleston, WV 25304

Re: Comments of the West Virginia
Qil and Natural Gas Association on
West Virginia Water Quality Standards
47CSR2 . : '

Dear Ms. Keller:.

The West Virginia Oil and Natural Gas Association (WVONGA) offers the followmg
comments with regard to the prospective changes to the West Virginia Water Quality Standards,
47 CSR 2 (“the Standards™), which were proposed for public comment on June 9, 2010.

 Total dissolvéed solids

The DEP has proposed amending Appendix E of the Standards to set dissolved sohds
(TDS) water quality criteria at 500 mg/L for protection of human health. One of the
justifications frequently given for adopting a TDS criterion is the alleged discharge of thh levels
of TDS-bearing wastewaters by oil and gas operators. In fact, the West Virginia oil and gas
industry is not a significant contributor to TDS: in West Virginia, because of the pmhlbmw :
against direct discharges of production fluids to State streams. EPA’s effluent limitation
guidelines (ELGs) for the onshore oil and gas industry do not allow for any discharge of
production fluids into surface waters. The ELG was described in this fashion: ' E

.. . there shall be no discharge of wastewater pollutants into navigable waters
. from any source associated with production, field exploration, drilling, well
~ completion, or well treatment (i.e., produced water, drilling mud, drill cuttings,
and produced sand). ' ' -

41 Fed. Reg. 44943 (October 13, 1976). See also 40 CF.R. §435.32(a). This is sometlmcs
referred to as the “zero discharge” prohibition. - -

{RO490915.1} -

P.O. Box 3231 ® Chatleston, West Virginia 25332 © 304/343-1609 www.wvonga.com




- Ms. Linda B. Keller
July 19, 2010
Page 2

- In West Virginia, the zero discharge prohibition has essentially eliminated discharges of
produced or flowback fluids into state streams. Instead of ‘direct discharges, the DEP devised a
permit describing how and under what circumstances fluids generated by oil and gas production
could be land-applied (i.e., spread over a wide land area near the drilling site) in such a manner
as to prevent any of the contaminants from migrating to streams. Some oil and gas operaiofguse
~ this permit to land apply, others discharge produced waters into underground injection control -

- wells, and a few operators are reported to discharge to publicly-owned wastewater treatment -
 plants, although that- does not appear to be a common prac ice. Many reuse the water to drill

‘multiple wells, a practice that is becoming increasingly common, particularly for Marcellus

. Shale wells, where large quantities of water are required for hydraulic fracturing. In West.

- Virginia, some producers are recycling 80% or more of the flowback from thewell. - -

While we are concerned about setting the record straight with regard to the oil and gas -
industry’s contribution to TDS in state streams, we would also note that we do not see aproblem
.. with TDS in West Virginia waters, from whatever source. States adopt watcr quality standards.

" o protect designated uses, in this case the Category A. public water supply use, and we are-not '
" aware of any water supplies that hiave had difficulty with treating water to a safe level asaresult .
of TDS. While we are aware of problems at Dunkard Creek that have, at least in part, been
- attributed to high TDS levels, as well as statements miade about TDS levels in the Monongahela

River,' we do not believe that this situation merits a state-wide standard for TDS entirely based =

. on' precaution, without sound science supporting .the -decision. Further studies should be: -
 completed to determine whethet a state-wide criterion is needed and is practicable. = '

' Ifa TDS ctiterion is proposed for protection of human health, it. should be applied at the -
. point of distribution and based on the human health toxic effects of each ionic substance in the.
. drinking water source.” The 500 mg/l criterion is a Secondary Maximum Contaminant Level
~urider the Safé Drinking Water Act established as a guideline to.assist public water systems in
" the management of drinking water, to prevent organoleptic problems. There is no reason to
. implement a TDS$ criterion unless that level of dissolved: solids becomes a problem for the water -
treatment company providing potable water. ‘Consequently, while we oppose the adoption of a
500 mg/l criterion, if it is adopted, we believe it should apply at the point. of & public water
. supply intake. Applying the standard in this fashion is consistent with a proper interpretation of
the Standards, as set forth more fully in the comments of the West Virginia Manufacturers
Association. We also believe that it would correspond to the approach that is being proposed in
Pennsylvania. - - - . - - S

~ 'The TDS problem in the Moniongahela River in 2008 appéars to have been the result of low flow conditionsand "~ ~ . .
' the presence of sulfates. Eval of High TDS Concentrations in the Monon gahela River, Tetra Tech (January,

2009). See htip:/marceliuscoalition.org/wp-contént/uploads/2010/06Tetra_Tech TDS_Report.pdf. As chlorides,

 not sulfates, predominate in produced fluids, we do not believe that discharges from gas production activities caused
high TDS levels in Pennsylvania, in Dunkard Creek or on the Monongahela. -

WM1§.1}




Ms. Linda B. Keller
July 19,2010
Page 3

Aggli'cabm of narratzve criteria to water withdrawal activities

v The DEP has proposed to amend the Standards to expressly provide that water
withdrawal activities can cause the prohibited conditions set forth in Subsection 3.2 of the
Standards. The prohlbrted conditions that mlght be created are those found in Subsectmn 324,
_ whlch refers to _ N

Any other condmon whrch adversely . alters the mtegnty of the waters of the
- State including wetlands, no significant adverse impact to the chemical, physrcal
hydrolc>g1c or brologlcal components of aquatlc eco system, shall be allowed

“No significant adverse effect” is difficult to quantify. In some cases, streams run- dry in the
© summer months. If water is witlidrawn from such a stream, causing downstream areas 1o
"~ become dry a day or a week sooner, is there a significant adversé impact? Is damming a
thhdrawal? Wlthout some. standard, water wﬁhdrawal could credte unexpected hablhty '

- The Legrslature has instituted a process for developmg a Water Resources Managemenl

" Plan, See . Vi Codé Chapter 22, Article 26. Furthermore, the DEP has already doveloped a =~ -

. real-time system for moriitoring flows in state streams, and advising which have sufficient flow . .
. to . allow withdrawals. We suggest that thls Water ‘Mthdrawal Gurdance Tool .- - -
(hitp://www,dep.wv.gov/WWE/Wat es/Waterwi . .
‘Water Resources Management Plan be allowed to develop before adoptmg the proposed changcs .
' to-the ‘water quality standards. g , _

We are also concerned about the nnpact of the proposed rule change on npanan nghts
_Stream-mde property owners are entitled to reasonable-use of water that flows by the property, so.
long as there is no damage to downstreain fiparian owners. - Regulatmg withdrawal would seem

to depnve riparian’owners of the right to make use of low flows, in derogation of the owner’s S

-+ commion law rights. If the: Legislature is to limit npanan nghts it should do s0 duectly, not'_.
' through a water quahty standards change . v . :

, Wc appreclate the opportumty to offer these comments and hope they wﬂl be gwen_ '_
careful consideration. . S . -

Very truly yours

Nlcholas DeMarco, Executrve Dn-ector 3 s
West Vu’glma QOil and Natural Gas Assocratlon

{R0490915.1}




WEST VIRGINIA
- July 19, 2010

VIA ELECTRONIC MAIL AND U.S. MAIL

Linda B. Keller

Water Quality Standards Program

West Virginia Department of Environmental Protection
601 57w Street S.E.

Charleston, WV 25304

Re: Comments on Proposed Revisions to Surface Water Quality

Standards - 47 CSR 2

Dear Ms. Keller:

On behalf of the Independent Oil and Gas Association of West Virginia, Inc.
(“IOGA"), | am submitting comments on the revisions that have been proposed to West
Virginia surface water quality standards, 47 CSR 2 (hereinafter “the Proposed Rule’).
IOGA is a statewide non-profit trade association representing companies engaged in
the exploration, production and development of natural gas and oil resources in West

Virginia, and the companies and individuals who support these activities. We

appreciate the opportunity to offer these comments.

1. Revisions addressing water withdrawal activities.

| The Proposed Rule would amend Section 3 of 47 CSR 2 titled "Conditiohs Not
that includes “certain water withdrawal

Allowable in State Waters” to add a provision
activities.”! With this one, seemingly minor, change the West Virginia Department of
Environmental Protection (“DEP”) is proposing a major alteration in the water quality
standards. For over 50 years West Virginia has had water quality standards that are
intended to be used to regulate “discharges” to waters of the state. See W. Va. Code
§22-11-2 and 47 CSR 2, §1.1. This regulatory scheme has evolved over the decades
and has been refined with regulations that now encompass 52 pages of requirements,

eloped in the context of assuring that discharges to

every provision of which was dev
waters of the state are protective of the designated uses for those waters. Now, with

one change that has no identified substantive support, DEP proposes to atter this
regulatory scheme to address “certain water withdrawal activities.” :

1 JOGA also questions what water withdrawal activities would be covered by the Proposed Rule because only
“certain” activities appear to be regulated. The lack of specificity as to which activities may be covered — and the
possibility for uneven application of this section of the rule from industry to industry — is yet another reason that this

change should not be made.

INDEPENDENT OIL AND GAS _ASSOCI_AIIOII OF WEST VIRGINIA, INC.
405 Capitol Strest, Suite 808 Charléston, WV 25301  p (304) 344-8867 £ (304) 344-5836
www.iegawyv.com




What is motivating the agency to make such a dramatic and unprecedented shift
in the focus of the surface water quality standards? The Proposed Rule itself provides
no explanation. At a public meeting held in advance of the filing of the Proposed Rule,
DEP mentioned its plan to propose this significant reconstruction of the water quality
standards in a single slide. See hgg:llwww.deg.wv.govNVWElPrg_grgmslwgsl
Documents/was5-19-2010post.pdf, slide 7. While the referenced slide provides no
explanation of this major change, a comment offered by a DEP representative at the
meeting indicated that this change was motivated by an issue of water withdrawal
related to a single Marcellus Shale operation. The DEP has provided no detailed
information regarding specific circumstances that led to this proposal. We are not
aware of any widespread problem that water withdrawals in connection with Marcelius

Shale operations — or any other oil and gas operations — have created. indeed there is

nothing in the record in this rule-making that supports such a dramatic and incongruous
to waters of the state.

shift in the focus of the water quality standards from discharges

that there is no basis in the record to support

the extreme change in the focus of the water quality standards that is presented by the
addition of the language related to water withdrawals, there is a more practical point that
militates against making such a change. As a result of the Water Resources Protection
and Management Act, initially adopted by the Legislature in 2004 and subsequently
amended in 2008, the DEP has been directed to develop and propose for legislative
approval a statewide Water Resources Management Plan (‘WRMP"). Among the
subjects required to be addressed in the plan are the identification of issues related to
water availability or conflicts among water users and identify potential solutions to the
same. See W. Va. Code §22-26-8. The plan is also required to consider regional and
watershed water resources needs, objectives and priorities. /d. For all these reasons
we urge that the reference to water withdrawal activities be stricken in the final version

of this rule.

In addition to the argument above

It is submitted that the WRMP is the broper and the Iegislatively—mandated

vehicle for addressing water withdrawal issues. Any evaluation of impacts of water
withdrawal on other water uses needs to be doneona holistic basis as contemplated
Id be done if the issue is addressed

with the WRMP and not on an ad hoc basis as wou
through the surface water quality standards. We urge the DEP not to pursue its
proposal to re-fashion the surface water quality standards to deal with an issue they
were never intended to address and to delete the reference to water withdrawals that
appears in the Proposed Rule.

2. The Proposed Total Dissolved Solids Criterion Should Be Deleted in
the Final Rule o ' '

The Proposed Rule would add a water quality criterion for Total Dissolved Solids

of 500 mg/l for the protection of Human Health. See Proposed Rule, page 47.




a. The DEP's reliance on a Secondary Drinking Water Regulation as
ML__&__L_QML_—Q—EQ—M

support for an instream water quality criterion for the pro

- human health is not justified

In its presentation at the public meeting referenced above, DEP acknowledged
that this criterion was based primarily on the Secondary Drinking Water Regulations
(“SDWR”") promulgated by the U. S. Environmental Protection Agency pursuant to the
federal Safe Drinking Water Act. There are two significant points with regard to SDWRs
that were not mentioned at the public meeting. First, limiting drinking water
concentrations at these levels is not necessary for the protection of human health.
SDWRs are related to aesthetic issues such as taste and odor, and in the case of TDS,
concentrations in tap water above the level of 500 mg/l can result in salty taste or

‘scaling on glassware or cooking utensils, but cannot be justified on the basis of ,
protecting human health. U.S. Environmental Protection Agency, Secondary Drinking
Water Regulations: Guidance for Nuisance Chemicals, EPA 810/K-92-001 (July 1992).
Second, SDWRs have been developed with the assumption and intent that they areto

~ be applied at the end-of-tap of a public water system after the conventional freatment ~

that must be provided by such systems. But that is not the manner by which DEP would )

apply this standard. In the Proposed Rule, the DEP has extracted a standard to be
applied at end-of-tap and, through the NPDES permitting process, would be applying
this standard as an in-stream water quality standard which, in the vast majority of West
Virginia NPDES permits, will have no relevance to the concentrations of TDS that
appear at end-of-tap. Under the fiction that we should assume that humans are drinking
directly from all streams in West Virginia, DEP proposes to take a standard that was -
developed as an end-of-tap limit (i.e., after conventional treatment that is provided by
public water supply systems) and apply it in a manner that it was never intended to be
applied. The resuit of this misapplication of a SDWR is that West Virginia will have a
standard that is more stringent than is necessary for the protection of human heaith.
This proposed change will have profound implications for those activities in this state -
that must develop new treatment systems and otherwise modify their operations to

comply with this new standard.

b. The resources that would be consumed to comply with the
prop. S i Vi nefits that would

roposed TDS criterion are not justified by the be
result. ‘

If the proposed TDS criterion would be adopted as a water quality standard in
West Virginia, how would a discharger comply with such a standard? Recently, the
Commonwealth of Pennsylvania initiated a rule-making that would have imposed a TDS
standard of 500 mg/! as an end-of-pipe limit for all new discharges. After a public
comment process that generated over 4,000 comments, the Commonwealth backed
away from this proposal. Among the comments filed on the proposed Pennsylvania

rule, it was noted that the available technologies capable of treating industrial and

sanitary wastewater to the levels necessary to comp
were limited and because the constituents of TDS are dis

ly with the proposed standards
solved in wastewater, they




would this enormous dedication of resources serve

are not readily removed by conventional precipitation and filtering technologies. This
point is stated in comments filed by the Electric Power Generation Association on the

proposed Pennsylvania rule:

As a practical matter, technologies capable of achieving the
proposed standards are limited to some form of nanofiltration,
evaporation, solidification or a combination of the three. . . Nanofiltration
essentially means reverse osmosis (RO) for these wastewaters.
Evaporation could include simple evaporation or evaporation with
crystallization of the resulting brine. Solidification involves mixing the
wastewater with other solid materials to form a sludge for eventual landfill
disposal. All these technologies involve large capital expenditures with
very high annual operation and maintenance costs, use large amounts of
energy that need to be made up with increased electric generation,
increase the consumptive water use significantly for even moderate
wastewater flows, putting additional stress on the State’s water budget, _
and significantly increase the limited landfill space required for clispos;a\l.2

types of treatment that would
the Proposed Rule — what end
? The answer is it would be

dedicated to achieving a standard that is meant for aesthetic purposes only and
in any event is intended to be applied at end-of-tap and not as an instream
standard, as DEP has proposed. More significantly, the proposed TDS criterion
would not provide any greater protection for human health. When the slight
aesthetic benefits are compared with the significant adverse economic impact of
the proposed TDS criterion, DEP’s proposed action should not be finalized.

c.  The TDS criterion as proposed violates the req uirements of -

W. Va. Code §22-1-3a.

Beyond the practical considerations discussed above which would not
support the proposed TDS criterion, there are fundamental legal prerequisites
that have not been met in the Proposed Rule. Under W. Va. Code §22-1-3a DEP
is prohibited from adopting a regulation that is more stringent that a counterpart
federal standard or program unless the agency provides written reasons therefor
“which demonstrate that such provisions are reasonably necessary to protect,
preserve or enhance the quality of West Virginia's environment, human health or
safety, taking into consideration the scientific evidence, specific environmental
characteristics of West Virginia or an area thereof, or specific legislative findings,
policies or purposes relied upon by ‘the director [now secretary] in making such
determination.” It cannot be disputed that the federal counterpart standards do
not contain a criterion for Total Dissolved Solids. See http://www.epa.gov/ -

waterscience/criteria/wqctable. Therefore, any standard proposed by DEP in the

Assuming these comments accurately reflect the
be necessary to comply with the TDS criterion in

2 Comments of Electric Power Generation Association on Proposed Rulemaking, [Pennsylvania] Environmental

Quality Board, 25 PA. CODE 95, February 9, 2010, page 3.
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absence of a counterpart federal standard would be prima facie more stringent
than the federal program. By failing to provide the justification for this more
stringent standard as a part of the Proposed Rule, DEP has violated the
requirements of W. Va. Code §22-1-3a. For this reason, and the reasons stated

above, the proposed TDS criterion must not be adopted.

3. The proposed expansion of “Hum‘én Health" criteria is not justified
and should be deleted.

in a subtle, easily overlooked change in a footnote to Table 1 of Appendix E (the

chart of water quality criteria), the proposed rule attempts to broaden the human health

use designation for categories A and C by indicating that the criteria developed under

those standards are intended to protect human health from toxic “and/or organoleptic”

effects.” See footnote 4, page 44. 10GA objects to this proposed language which
distorts the intent of the human health criteria. As noted above, the criteria DEP has
proposed for total dissolved solids is based upon the secondary drinking water
regulations issued by USEPA under the Federal Safe Drinking Water Act. By definition,
contaminants regulated under the secondary standards do not present a human heaith

- issue. Because the secondary regulations are not established for the protection of -
human health, EPA does not require public water systems to meet these standards.
EPA has stated that the secondary standards “are established only as guidelines to
assist public water systems in managing their drinking water for aesthetic
considerations, such as taste, color and odor. These contaminants are not considered
to present a risk to human health at the secondary contaminant level.” See
http://www.epa.gov/safewater/consumer/ 2ndstandards.html. Therefore, we believe it is
a distortion for the WVDEP to now equate the protection of human health with these
secondary standards as would be the effect of the proposed change to footnote 4 and

urge the rejection of this proposal.

In addition to the above comments, IOGA also supports and incorporates -

herein the comments on the Proposed Rule filed on behalf of the West Virginia

Chamber of Commerce and the West Virginia Manufacturers Association.

JOGA appreciates the opportunity to provide these comments and respectfully
requests that they be given deliberate consideration. ,

Very truly yours,

Charlie Burd
Executive Director
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ArcelorMittal

July 19, 2010

Ms. Kathy Cosco -

West Virginia Department of Environmental Protection
Public Information Office

601 57th Street SE

Charleston, WV 25304

DEP.Comments@wv.qov

Re: ArcelorMittal USA Comments: 2011 Proposed Revisions to

'West Virginia Water Quality Standards Rule — 47 CSR2

Dear Ms. Cosco: i

ArcelorMittal USA, Inc. (ArcelorMittal) is a leading manufacturer of semi-finished and
finished flat-rolled steel products in the United States. ArcelorMittal operates a steel finishing
mill at Weirton, WV that employs approximately 600 people and conducts acid pickiing, cold
rofling and electroplating operations on flat rolled steels produced at other ArcelorMittal facllities.
Treated process wastewater, non-contact cooling waters and site storm water are discharged
from the Weirton mill directly to the Ohio River and to Harmon Cresk, a tributary of the Ohio
River. As such, the Welrton mill is regulated through its NPDES permit, in part, by federal -
categorical effiuent limitations guidelines (technology-based effluent fimits); and, in part, by
water quality-based effluent limits derived from application of the West Virginia water quality

standards.

ArcelorMittal is pleaséd to submit the following comments on proposed revisions and
other aspects of the West Virginia water quality standards.

A. Comments on West Virginia WQS for Total Dissolved Solids

ArcelorMittal Weirton disagrees with WVDEP’s addition of a human health criterion
roposed rule would require

limitation of 500 mg/l for total dissolved solids (‘TDS"). The p )
significant capital expenditures with litle environmental benefit. None of the federal categorical
effiuent limitations guidelines regulate TDS as best available technology (“BAT") or as new.

source psrformance standards (“NSPS”). Membrane technologies such as reverse osmosis
can be used to concentrate TDS in process wastewaters; however, additional polishing

treatment of the reverse osmosis feed stream would be required as would disposal of the
osmosis reject stream could range from 20% to

volume. Disposal of the concentrated reverse

osmosis reject stream could be by deep well injection or evaporation. Neither of these options
are cost effective, or in many applications even cost reasonable. Requiring industrial
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dischargers to invest in capital improvements fo meet a limit the EPA set for pursly aesthetic
reasons is both unreasonable and unnacessary.

ArcelorMittal Weirton requests that WVDEP withdraw the proposed addition of the TDS
human health criterion. Alternatively, consistent with comments of the West Virginia

Manufacturing Association, ArcelorMittal believes that if any proposed West Virginia water

quality standards are adopted for total dissolved solids (TDS), such standards should apply only

at the point of water withdrawal for potable water supplies.!
B. Comments on West Virginia WQS for Total Iron and Aluminum

The West Virginia aquatic life (Category B1, B4) and human health (Category A) water
quality standards for total iron of 1.5 mg/L in the water column do not appear to be based on
current toxicological or human health information. The bases for establishing those standards
could not be found through a search of readily available WVDEP electronic records. The West
Virginia standards are not consistent with the respective iron water quality criteria recommended
by U.S. EPA and not consistent with water quality standards for iron adopted by neighboring
states. Furthermore, with respect to at least the upper Ohio River, there are abundant data that
demonstrate the great majority of the total iron found in the Ohio River results from runoff of
surface soils rich in naturally occurring iron and resuspension of Ohio River sediments during
periods of high river flow. This is likely the case for most, if not all of the West Virginia

watersheds.

_ Based on comparison of total and dissolved iron water quality data for the Ohio River
with recommended U.S. EPA criteria for iron, the West Virginia water quality standards are
unnecassarlly stringent. For these reasons, and as described more fully below, WVDEP should
initiate a formal review of West Virginia Category A and Category B1 and B4 water quality

standards for iron, including assessments of naturally occurring iron in surface soils and river -

sediments in the major West Virginia watersheds. Because naturally ocourring aluminum is also
found at levels comparable to iron in surface soils and river sediments, and because aluminum
behaves similarly with respect to fate and transport in river systems, the West Virginia water
quality standards for aluminum should also be reviewed at the same time as those for iron.

1. West Virginia's Water Quality Standards for Iron Lack Technical Support.

There is no readily available supporting documentation regarding the technical basis for

either the aquatic life (1.5 mgiL) or human heaith (1 .5 mglL) criteria for total iron adopted by
‘West Virginia. U.S. EPA’s recommended criterion for the protection of aquatic iife (1 .0 mg/L
dissolved iron) has been in place since publication of U.S. EPA’s 1976 Quality Criteria for Waler
(the "Red Book”). This value was chosen based primarily on field observations such as the
water concentrations in which healthy aquatic life communities could be observed. Aswas
customary at the time, a “round number” was chosen based on best professional judgment
rather than based on calculations which are used currently to develop water quality criteria.

U.S. EPA’s subsequent document published in 1986 (the "Gold Book") recommended the same

dard is based on dissolved iron rather

criterion. Recently, U.S. EPA has clarified that this stan

than total iron in order to remain consistent with the criteria developed for other metals.

vide that the criteria for TDS need

! By way of comparison, Pennsylvania’s WQS regulations pro
only be met at the point of existing or planned su
time. See 25 PA. Code §96.3(d).

rface potable water supply withdrawals 99 percent of the




Ms. Cathy Cosco

Further, U.S. EPA's recommended human health criterion for iron (0.3 mg/L dissolved
iron) is a Secondary Maximum Contaminant Level (“SMCL"), which is meant to address
contaminants that "primarily affect the aesthetic qualities relating to the public acceptance of
drinking water”. This standard is applied to finished drinking water rather than source water.
U.S. EPA's Red Book states that “f{Jhe iron concentration {o prevent objectionable tastes or
laundry stalning (0.3 mg/L) constitutes only a small fraction of the iron normally consumed and

is of aesthetic rather than toxicological si_gniﬁcance."

it is not clear what technical information WVDEP relied upon in determining the West
Virginia aquatic life (Category B1, B4) and human health (Category A) criteria for iron. it
appears these standards have been in effect for many years and are not premised upon v
toxicological and human health information. In sum, there is no apparent reasonable basis for

West Virginia's exceedingly low aquatic life and human health criteria.

fron Levels Present In thé Ohio

2, ‘Based Upon an Analysis of Comparable Criteria,
Health or Aquatic Life and Do

River (Upper North) Do Not Pose a Threat fo Human
Not Demonstrate that an Impairment Exists.

U.S. EPA recommends a drinking water criterion of 0.3 mg/L as dissolved iron. West
Virginia's criterion, 1.5 mg/L as total iron, would equate to a dissolved criterion of 0.125 mg/L. .
based on the ratio of total to dissolved iron in the Ohio River of approximately 12 to 1 (average
of dissolved to total iron concentration of July 2004 — May 2009 ORSANCO data at RM 54.4~
see Attachment A). Unlike West Virginia, three nearby states, Ohio, Pennsylvania, and
Kentucky, all have adopted drinking water criteria identical to that recommended by U.S. EPA. -
As shown in Attachment A, all dissolved iron results collected by ORSANCO in the Ohio River
(Upper North) from July 2004 to May 2009 were well below both the recommended U.S. EPA
criteria (0.3 mg/L) and what would be the equivalent West Virginia dissolved criterion (0.126
mg/L). Therefore, based on U.S. EPA's recommended drinking water criterion, the iron
present in the Ohio River (Upper North) do not pose a threat to human health.

West Virginia's chronic criterion for iron for the protection of warm water aquatic life, 1.5
mg/L total iron, is substantiaily more siringent than recommended by U.S. EPA. U.S.EPA

recommends a chronic criterion of 1.0 mg/L dissolved iron. Because the ratio of total to
dissolved iron in the Ohio River is approximately 12 to 1 (average of total to dissolved iron
ANCO data at RM 54.4 — see Attachment A), the

concentration of July 2004 — May 2009 ORS,
effective standard based on the U.S. EPA criterion would be approximately 12 mg/L total iron.
As such, West Virginia's standard of 1.5 mg/L total iron is much more stringent than that
recommended by U.S. EPA for the protection of warm water aquatic life (Category B1).

Therefors, based on U.S. EPA’s recommended aquatic life criterion and the observed
concentrations of dissolved iron in the Ohio River (Upper North), iron levels present in the Ohio

River (Upper North) do not pose a threat to warm water aquatic life.
The equation for calculating human health water quality based effluent limits in Ohio is
as follows: ) _
Monthly average = 7Q10 * (Human Health Criterion - Background Pollutant
Concentration) / Average Discharge Flow '

~ Applying the above equations to a discharge flow of 10 miltion gallons per day {mgd) or
15.5 cubic feet per second (cfs) yields the following results: ‘
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Monthly average = 5,880 cfs * (0.3 mg/L - 0.054’ mg/L) / 15.6 cfs = 93 mg/L.
dissolved iron : :

Therefors, if a discharge were located on the Ohio side of the Ohio River rather than the
West Virginia side, the monthly average WQBEL for total iron would be calculated at 1,116 mg/L.
(12 x 93 mg/L), rather than the West Virginia WQBEL of 1.5 mg/L.. In other words, the
c.alGU!ated WQBEL for iron would be over 740 times highe: if only difference is that the -

discharge is on the opposite bank of the rivel.

Finally, the Ohio River Valley Water Sanitation Commission (“ORSANCO") has not ,
developed water quality criteria for iron. ORSANCO is a multi-state commission representing
eight states (lllinois, Indiana, Kentucky, New York, Ohio, Pennsylvania, Virginia, and West
Virginia) and the federal government with the purpose of operating programs to improve the
water quality in the Ohio River and its tributaries. To this end, ORSANCO sets waste water
discharge standards, performs biological assessments, monitors for the chemical snd physical
properties of the waterways, and conducts special surveys and studies. Notably, ORSANCO,
which is charged with establishing water quality criteria to protect the beneficial uses of the Chio
River, has not established water quality criteria for iron for the protection of sither aquatic life or

- human health. : .

3. The Great Majority of the Iron and Aluminum in the Ohlo River (Upper North} is .
Naturally Occurring and Due to Runoff of Surface Solls into the River

Surface soils in the upper Ohio River basin in Ohio, Pennsylvania and West Virginia are

rich in naturally occurring aluminum and iron. Runoff from surface soils accounts for the
overwhelming majority of the mass of aluminum and iron found in the upper Ohio River,
particularly during conditions of high river flow. Aluminum is included in this analysis because it
is found in surface soils in the same range as iron in the Upper Ohio River basin and because it
behaves similarly o iron with respect to runoff and fate and transport in river systems. Direct
bottom sediments

runoff of surface soils and resuspension of Ohio River and tributary stream
under conditions of high river flow are the principal cauges of Ohio River concentrations of
effluent limits for -

aluminum and iron. As such, controls on point sources with NPDES permit
aluminum or iron equivalent to the respective West Virginia water quality standards (even with

consideration of the outdated West Virginia iron water quality standard) will have no mat
impact on attainment of those water quality standards in the Upper Ohlo River. This is likely the

case in other West Virginia watersheds as well.
Attachment B is a compilation of surface soil and stream sediment chemistry data for
aluminum and iron from the upper Ohio River basin upstream of Weirton, WV. A summary of
the data is presented in Table 1 below. Attachment B also contains charts of the mass flows
(flowing loads) of aluminum and total iron based on water quality data developed by ORSANCO
and stream flow data developed by the United States Army Corps of Engineers for the period
July 2004 to May 2009 at New Cumberiand, WV (River Mile 54.4), upstream of Weirton. The
simultaneous occurrence of relatively high levels of aluminum and iron is highly correlated-and
demonstrates the runoff effects noted above. The flowing loads of aluminum and iron are so
high (at times in the range of 1,000,000 pounds of iron per day) that any point source
contributions from industrial manufacturing activities and municipal wastewater treatment planis
are insignificant and essentially irrelevant. Because these massive, naturally occurring non-

2 pverage of Ohio River dissolved iron concenrations at New Cumberland, WV (July 2004 = May 2008)

assuming dissolved iron is present at the reporting level — see Attachment A.
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paint source loadings are the principal causes of exceedances of the current West Virginia
water quality standards in the Upper Ohio River, they are not readily controliable. Although o
date, this type of analysis may not have been conducted for the entire West Virginia drainage
area of the Ohio River and other West Virginia watersheds, the findings of such an analysis is

expected to be very similar.

On the basis of the above‘asses}smems, WVDEP should conduct formal reviews of the
West Virginia aquatic life and human health water quality standards for total iron and aluminum,
with full consideration of the effects of naturally occurring iron and aluminum in surface soils and

resuspension of river sediments under periods of high river stage.

Table 1

Abundance of Aluminum and Iron in Ohio River Basin Surface Soils and Stream Sediments
- _ USGS National Geochemistry Database
(Data Collected Between Latitude 41.6624 and 40.2959; Longitude -81.68 and -79.58261)

Aluminum Iron
Equivalent Equivalent
Wt % mg/kg (ppm) Wt % mg/kg (ppm)
Surtface Soils ’
No. of Samples 94 94
Maximum 8.21 82,100 5.7 57,000
Median 5.38 53,800 ' 2.51 25,100
Minimum 3.50 35,000 0.69 6,900
Stream
S £ . .
No. of Samples 83 83
Maximum 7.7 77,000 . 7.24 72,400
Median 4.50 45,000 _2.88 28,800
Minimum 1.69 16,900 1.75 17,500

C.  Comments on West Virginia WQS for Total Recoverable Selenium

The current West Virginia Category B aquatic life water quality standards for total
recoverable selenium are 5 ug/L (chronic) and 20 ug/L (acute). The Category A human health -
(drinking water, fish consumption) standard is 50 ug/L. ArcelorMittal recognizes that WWDEP -
has not proposed revisions to the West Virginia water quality standards for selenium, but -
requests that it consider revising the WQS to include more appropriate and less stringent
selenium WQS criteria based on EPA draft freshwater aquatic life criteria.
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EPA has published draft freshwater aquatic life water‘ quality criteria for selenium in 2004
as follows, and may publish subsequent revisions this year:®

Chronic exposure, whole body fish fissue: 7.91 uglg (dry weight)

Acute exposure, water column (24-hr average) 258 ug/L for selenite -
- 417 uglL for selenate @ 100 mg/L sulfate

: The above recommended criteria are based 6n species of selenium that actually have
aquatic life impacts rather than simple total recoverable selenium, as currently regulated by the

West Virginia water quality standards. We strongly recommend that WVDEP consider the
above aquatic life criteria for selenium (or the latest revisions) developed by EPA inits 2011 -

revisions to the West Virginia water quality standards.

ity to provide comments on the West Virginia
dialogue with WVDEP to discuss these
330-659-0160 if you have any questions or

ArcelorMittal appreciates the opportun
water quality standards and would welcome a
comments. Please call me at your convenience at
would like to discuss our comments in more detail.

Sincerely yours,

=7 Bly—

Douglas P. Bley
Manager, Water Programs
ArcelorMittal USA, Inc.

Enclosures

cc:  David P. Minda, ArcelorMittal Weirton, Inc.
Christina Archer, Esq., ArcelorMittal USA, Inc.
Kendra S. Sherman, Esq., Squire, Sanders & Dempsey LLP
Gary A. Amendola, P.E., Amendola Engineering, Inc.

2004. United States Environmental Protection
D-04-001. November 2004.

3 Draft Aquatic Life Water Quality Criteria for Selenium -
Agency, Office of Water 4304, Washington, DC. EPA-822-




ATTACHMENT A Amendola Engineering, Inc. -
ORSANCD Dissolved Iron Mondtoring Data and Ratlo of Totat to Dissolved iron July 2004 - May 2009
Sampling Location RiverMile  Date Dissolved Iron (u
New Cumberland 544 15-jul-04 <50
INew Cumberland |s44 26-5ep-04 <50
[New Cumberland |s4.4 04-Nov-04 <50
|New Cumberland 54.4 20-Jan-05 <50
INew Cumberland 54.4 16-Mar-05 <50
[New Cumberland 54.4 12-May-05 <50
|New Cumbertand 54.4 14-Jul-05 <50 .
[New Cumberland Is4.4 07-Sep-05 <50
[New Cumberland 544 08-Nov-05 <50
INew Cumberland 154.4 - |oa-lan06 <50
[New Cumberiand |sa.4 " [o7-Mar-06 <50’
|New Cumberfand 54.4 04-May-06 . <50
|New Cumberiand 54.4 13-Jul-06 611
{New Cumberland 54.4 14-Sep-06 <50
INew Cumberiand {544 01-Nov-06 50.6
|New Cumbertand 54.4 12-Jan-07 <50
|New Cumberiand ls4.4 12-Mar-07 <50
INew Cumberland Is4.4 07-May-07 <50
[New Cumberland |s4.4 10-Jul-07 ‘<50 .
INew Cumberiand I54.4 17-5ep-07 <50
{New Cumberiand 544 05 -Nov-07 <50
{New Cumberland 54.4 08-Jan-08 <50
|New Cumberland 54.4 18-Mar-08 <50
INew Cumberland 54.4 28-May-08 <50
{New Cumberland |54.4 16-Jul-08 <50
|New Cumberland |s24 24-Sep-08 <50
[New Cumberland |54.4 12-Nov-08 <50
|New Cumberfand lsa4 - [o9-Feb-03 <50
. INew Cumberland 1544 165-Mar-09 <50
INew Cumberland [54.4 18-May-09 <50
Dissolved iron {ug/1) (<50
Sampling Location River Mile  Date raplacad with 50} Total ron{ugfl} _ Ratio
[New Cumberland [s4a 15-Jul-04 50 354 74
iNew Cumberland |54.4 26-Sep-04 50 1552 31.0
[New Cumberland I54.4 04-Nov-04 50 205 8.1
’New Cumberland 4 20-Jan-05 50 1163 3.3
New Cumberiand - 154.4 16-Mar-05 50 717 143
iNew Cumberland 54.4 12-May-05 50 254 51
[New Cumberland Isa.4 14-Jul-05 50 244 48
|New Cumberisnd Is4.4 lo7-5ep-05 50 152 30
|New Cumberland |s4.4 08-Nov-05 50 140 238
|New Cumberiand |sa.4 04-Jan-06 - 50 , 271 454
[New Cumberiand 54.4 07-Mar-06 50 280 56
INew Cumberfand 54.4 04-May-06 50 232 456
{New Cumberland 54.4 13-Jul-08 . 611 60 1.0
|New Cumberiand - 54.4 14-5ep-06 50 452 9.0
New Cumberiand 54.4 -Nov-06 506 1716 339
New Cumberland 54.4 124Jan-07 50 1059 212
INew-Cumberland lsaa 12-Mar-07 50 692 138
INew Cumberland - 1544 07-May-07 50 394 7.9
|New Cumberand Is4.4 10-Jul-07 50 200 4.0
|New Cumberland 54,4 17-Sep-07 50 124 NS
|New Cumberiand 54.4 05-Nov-07 50 125 25
[New Cumberland 54.4 |o8-1an-08 S0 588 118
New Cumbertand 54.4 18-Mar-08 50 810 16.2
New Cumberiand Isa.4 28-May-08 S0 351 70
New Cumberiand 54.4 16-5u1-08 S0 383 7.7
" |New Cumberland 54.4 24-Sep-08 50 126 25
INew Cumbertand 54.4 12-Nov-08 ) , 213 43
|New Cumberand Is4.4 ab-09 50 1395 .29
[New Cumbertand 54.4 ~ }16-Mar-09 50 1253 5.1
{New Cumberland 54.4 18-May-08 50 347 6.9
Average 504 : 120
1oft




ATTACHMENT B

Amendola Engineering, inc.

.Soli and Stream Sediment Iron and Aluminum Content in Ohio River Drainage Basin

USGS Natlonal Geochemistry Database (http://tin.er.usgs.gov/geochem/)

Data collected between Latitude 41.6624 and 40.2953; between Longitude -81.66 and -79.58251

(1978, 2004, 2005, 2007)
Aluminum (Wt %) Iron (Wt %)
No. Data Points 94 94
Maximum 8.21 5.7
Median 5.38 2.51
Average 541 2.66
Minimum 3.50 0.69
e t t Sum
Aluminum (Wt %) Iron (Wt %)
"No. Data Points . 83 83
Maximum 7.7 7.24
Median " 450 2.88
Average 4.43 3.18
Minimum 1.69 175

10f6




ATTACHMENT B 4 Amendola Engineering, inc.
USGS Natlonal Geochemistry Database (hittp://tn.erusgs.gov/geacheny)
Soli and Stream Sediment Aluminum and fron Contant {1978, 2004, 2005, 2007)
Ohilo River Dralnage Basin : '
iatitude Longiwde
Max 41,6624 7958251
Min 40,2959 8166 :
AlL{vr %) Fe (Wt %)
REC_NO _ LABNO SETTING  LATITUDE __ LONGITUDE _HUC 8 MEDIUM SOURCE AL_ICPAD ££ §CP40
ST011971 C280277  meadow 40.81733 3070742 5030101 _  Sediment  Soll 445 258
$Y015853 C-297943  forest, farm . ' 4039503 8084035 5030101 Sediment  Soil 47 186
$Y015854 C-297963 forest ' 40.36441 -80.89483 5030101 Sediment Sofl 6.08 1.76
ST015853 (297972 forest, farm ‘ 4039503 8084035 5030101 Sediment  Soll 446 191
sT015854 (207934  forest . 4036441 £0.80483 5030101 Sediment  Soit 485 161
S7015869 C-298003 meadow 40.61311 -$079525 5030101 Sediment  Soll 438 069
STO15868 C-298012 forést 40.70807 8088914 5030101 Sediment  Soif 579 235
STO15857 C-296030  forest, farm 40,7085 8082723 5030101 Sediment  Soff 443 208
$T015869.C-29603t  meadow 4061311 8079525 5030101 Sediment  Soll §.08 3.09°
ST015861 C-208041  fam 405524 §0.78474 5030101 Sediment  Soil 697 3154
STUIS861 C-298049 farm ' 405524 -80.78474 5030101 Sediment  Sof §.39 318
STO15862 C-29805%  forest 4040788 -B0.8259 5030101 Sediment  Soll 7.04 337
$1015867 C-298067  forest, farm 40,7085 4082773 5030101 Sediment  Soll 461 199
’ ST015860 C-298068 forest 4052418 8067191 5030101 Sediment Soll 5.67 247
: STO15852 C-298063  forest 40.49788 -80.8259 SO30101 Sediment  Soil 698 354
ST015860 C-298076 forest 4052418 8067191 5030101 Sediment  Soll 5.52 383
ST015868 C-298090  forest 4070807 -B0.88914 5030101 Sediment  Soif 582 267
STO15878 C-299302 meadow 4095527 8076692 5030101 Sediment  Scll 58 366
ST015878 C-223307 meadow 4095527 8076692 5030101 Sediment Soil 492 343
ST015871 C-299310 meadow . 40.30086 8055002 5030101 Sediment  Soll 55 3.63 -
STO15871 C-299340 meadow 40.80086 8055002 5030101 Sediment Soll 554 386
STO10075 C-253726 woods ' 4118142 - 806123 5030102 - Sediment  Soi 5363 261
STO10075 C-253764 woods 41,1842 -80.6123 5030102 Sediment  Soll 4326 224
STOL1IT9 C-257346 meadow 43138935  -80.66211 5030102 Sediment Soll 5.053 2
ST011189 C-257354 woods 414576 -80.5318 5030162 Sediment  Soll 4734 184
ST011189 C-257369 woods 414576 -80.5318 5030102 Sediment  Sofl 4914 175
ST011205 C-257370 woods 416526 8052988 5030102 Sediment  Soll 5.027 201
ST011205 C-257389 . woods 416526 8052088 5030102 Sediment  Soll 5243 235
ST011179 257431 meadow 4138998 80.66211 5030102 Sediment Soit 4811 an
ST010064 C-253742 meadow 4108424 9057034 5030103 Sediment  Soif 4493 . 292
ST010078 C-253750 farm : 4132739 808162 5030103 Sediment Solt 4941 216
$1010104 C-253767 woods/urban 4117969 -81.23988 5030103 Sediment.  So¥f 4853 224
. ST010078 C-253769 farm 4132739 -80.8162 5030103 Sediment  Solf 6.628 162
$T010082 C-253773 urban 41.17085 -80:7057 5030103 Sediment  Sall - 6.377 333
ST010096 C-253780 woods 41.22648 8005867 5030103 Sediment  Soil 4.309 475
STO10064 C-253794 meadow 41.08424 8057034 5030103 Sediment Soll sA 334
ST010096 €-253795 woods 41.22648 8095867 5030103 Sediment Soll 4082 148
STO10082 C-253806 urban ) -41.17085 807057 5030103 Sediment Soll 7344 39
ST010104 C-253815 wootsfurban 4117969 8123988 5030103 Sediment soil 4145 175
ST011204 €-257350 meadow 414698 8075241 5030103 Sediment Soft 5.774 318
STO11204 C-257387 meadow 414698 8075241 5030103 Sediment  Soll 4884 257
ST011972 €-280234 woods 408273 -81.03021 5030103 Sediment Soit 601 248
ST011972 C-280270 woods . 408273 8103021 5030103 Sediment  Soll 441 217
$T015916 C-298194 marsh 41.07998 082802 5030103 Sediment - Soll 4,18 19
$T015914 C-208216 farm 41.081 .80.50886 5030103 Sediment  Soll 572 316
$T015515 €-298247 forest 41.12282 8082372 5030103 Sediment  Soll 522 242
57015914 C-298261 fam 41081 8060886 5030103 Sediment Soll 5.89 229
$T015916 C-298266 marsh 4107958 8082807 5030103 Sediment Solt 481 1.99
ST015915 C-298277 forest 41.12282 8082372 5030103  Sediment  Soll 438 193
SYOL5B77 C-299268 forest 40.87645 8094168 5030103 Sediment  Soll 453 2
SY015876 C-299280 farm 40.88146 §121153 5030103 Sediment  Soll 5.03. 3.59
STO15877 £-299291 forest 4087645 8084168 5030103 Sediment  Soll 4,74 228
ST015876 £-299295 farm 4088146 $121153 5030103 Sediment  Saff 335 w1
$T015852 €-297934 forest 40.29791 -80.9588 S030106 Sediment Soll 8.06 3.35
ST015852 C-297991 forest 4029791 $80.9588 5030106 Sediment  Soil 582 242
ST010058 C-253735 urban 41,04132 8158962 5040001 Sediment  Soi 5.04 233
ST010058 C-253788 wrban 41.04132 8158862 5040001 Sediment  Soll 4569 226
$7011973 C280207 meadow/farm 40.74572 9125681 5040001 Sediment Soll 631 263
57011973 C-280210 meadow/farm 40.74572 8125601 5040001 Sediment Solt 518 1.96
$T011074 C-280223 farm £0.74373 8133307 5040001 Sediment Soll 5.68 73
ST011976 C-280232 farm 4068711 814621 5040001 Sediment  Soll 563 286
ST0$1977 C-280235 meadow 4049017 $1.5329 5040001 Sediment Soll 6.04 s
STOL1577 C-280236 meadow 40.49017 £1.5329 5040001 Sediment  Soil 6.03 2156
STOLIS?E C-280245 fam 4068711 -81.4621 5040001 Sediment Sotf 5.84 3.15
$TOL1974 C-280267 farm 40.74373 8133307 5040001 Sedtment  Soft 6.85 3.97
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ATTACHMENT B Amendoia Engineering, Inc.
USGS National Geochemistry Database {hitp://tinerusgs.gov/geocheny/)
Sof and Stream Sediment Alwminum and Iron Cantent (1978, 2004, 2005, 2007)
Ohlo Rivar Dralnage Basin ‘
Latitude Longitude
Max 416624 -79.58251 v
Min 40.2959 -81.66
AWr%)  Fe(WE%)
REC_NO _LABNO SETTING LATIIUDE  LONGITUDE _HUC 8 MEDUM  SOURCE AL CP40  FE JCPAO
STOLS8S0 C-207308 forest 403114 8154939 5040001 Sediment  Soil 4.86 2.86
STO15851 C297929  forest 4032787 8120168 5040001 Sediment  Sol 691 503
STO15848 C-297942 - fosest 2042182 8160813 5040001 Sediment  Sof 59 2.17
STO15849 C-297946 meadow, suburban 40.3735 8147162 5040001 Sediment So¥f 56 88
STO15849 (207958  meadow, suburban 40.3735 8147162 5040001 sediment  Soll 6.3 EEL
STO15850 C-207974  forest 203114 8154930 5040001 Seciment  Solf 5.59 m
ST015851 C-207976  forest 4032787  -81.20168 5040001 Sediment  Soll 72 87
STO1SB48 C-297984  forest 4042182  -8L60813 5040001 Sediment  Sofl s47 1.89
STO15864 C298000  forest 4060936  -61.19429 5040001 Sedimenmt  Solt - s 234
_ 5T015864 C-298008  forest 4060995 8119429 5040001 Sediment  Soft 735 278
STO15856 C-298020  farm 4053707 8156178 5040001 Sediment SR 5.82 25
ST015857 C-298026  meadow 4053116  -8130374 5040001 Sediment  Soll 546 149
STO15856 C-298037  farm 40.53707 4156178 5040001 Sediment  Sofl 603 253
STO15865 C-298042  forest 4050101 8103859 5040001 Sedtment  Soll 821 3.28
STD15866 C-298048  forest 40.64883  -81.01302 5040001 Sediment  Soff 497 215
ST01S866 C-208062  forest 4054883  -B1.01302 5040001 sadiment  Soll o an 3
STOISSS? C-298077  meadow 2053116 -8130374 5040001 Sediment 5ol 578 251
STOI1S859 C-208078  meadow 4055986  -BLOS928 5040001 Sediment  Soll " 665 213
STO15865 (208080  forest 4060101  -8103865 5040001 Sediment  Sailf 61 234
ST015870 209262  meadow, farm, suburban 4072382 -81.6386 5040001 Sediment  Soi 468 333
$TO15872 C-209264  meadow 4086452 8165653 5040001 Sediment  Sofl A8l a3
STO1S875 209281  meadow 4086987  -8149804 5040001 Sediment  SoM 35 194
STOIS875 C-299305  meadow 4086987  -B149804 5040001 Sediment  Soit 393 223
STOISE74 €-290306  farm 4090563  -8141901 5040001 Sediment  Sofl 212 288
STOISE70 299308  rmeadow, farm, suburban 4072382  -81.6386 5040001 Sediment  Soil 494 433
STO15873 €-299313  meadow, marsh 4091635  -8L544%9 5040001 Sediment  Soll 48 329
ST015874 €-299319  farm 4050569 8141901 5040001 Sediment  Soll 47 256
ST015872 C-299345  meadow 4086452 -81.65653 5040001 Sediment  Soll 571 345
STO1S873 C-299347  meadow, marsh 4091635 8154489 5040001 Sediment  Soff 401 195
STO09799 (250446  wuods/suborban 4126107  -79.39747 5010003 Sediment  Stream 1.691 3.68
ST010397 C-255343  woods/meadow/farm/suburban 416624 7971317 5010003 Sedimeat  Straam 4229 245
ST010421 C-255386  woods 4129579 7980603 5010003 Sediment  Stream 7.698 724
STO11963 C-280250  woods 4131138 7972319 5010003 Sediment  Stream 348 242
ST010388 C-255331  suburhen 4153661  -79.9908 5010004 Sediment  Stream 2.684 247
ST010408 C-255362  woods/farm/suburban 4159279  -J9.8570% 5010004 Sediment  Stream 5.199 215
STO11569 C258252  suburban 4151759 -80.05941 5010004 Sediment  Stresm 4566 259
ST011576 C-258264  suburban 4163847  -8026166 5010004 Sediment  Stream 4358 298
STO0S818 C-250468  woods/farm/suburban 4124736 7958251 5010005 Sediment  Stresm 4,681 502
5315963 C-156543 40.9836 70.7464 5010006 Sediment  Strear S4B . 33
ST005796 C-250440  woods 41.04689.  -79.71S61 5010008 Sediment  Stream 5502 a5
5315941 C-156687 40.732 -79.8008 5010008 sediment  Stresm 213 231
5315805 C-156725 40.6437 -719.7675 5010009 Sediment  Stream 357 253
5315813 C-1S6815 40.5708 79,8945 5040009 Sediment  Stream 4186 243
5315805 C-156989 40,706 -75.8649 5810003 Sediment  Stream 5.5 ATL
5315819 C-157173 405056 -79.7629 5010009 Sediment  Stresm 4873 462
5315799 C-157180 40.6429 79.9476 5010003 Sediment  Stream 3.053 205
STO110M2 C-256618  suburban 2076549  -79.6984 5010009 Sediment  Stieam 3135 % /)
STO11950 C-280324  mesdow 4040218  <79.68771 5020005 Sedimeat  Stream 559 433
STO11969 C-280347  urban 4037452 7994076 5020005 Sediment  Strearn 7.54 518
5309927 C-143181 406094 -£0.6023 5030101 Sediment  Strestn 5345 572
5308635 C-156495 40,5512 -80.087 5030101 Sediment  Stream 3.96 833
5309718 C-156684 40.6636 -80.3886 5030101 Sediment  Stream 3515 288
5309730 C-157019 20.7618 80.4904 5030101 Sediment  Stream 5.06 27
S300687 C-157160 40,6338 -80.1825 5030101 Sediment - Stream 4736 4353
5300702 C-157215 40,6412 -80.2819 5030101 Sedimeat  Stream 451 294
5309858 C-15799% 403383 -80.3321 5030101 Sediment  Stream 5.627 an
5309136 C-158617 507102 -80.8887 5030101 Sedfment . Stream 4385 2,17
5309391 C-158654 409577 -80.7626 5030101 Sediment  Stream 3284 256 -
5300255 C-158670 403675 -80.8913 5030101 Sediment  Stream 77 421
5309135 C-158829 407098 80,8273 5030101 Sediment  Stresm 4329 316
5300331 C-158859 40,5246 -80.6712 5030101 Sediment  Sream 627 A05
5309137 C-158889 40,6139 80,7929 503010t Sediment  Stream 6727 409
5309376 C-158929 204975 -80.8286 5030101 Sediment  Stresm 5577 456
5309344 C-158096 20397 -80.8383 5030101 Sediment  Stream 3699 wm
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ATTACHMENT B , Amendola Engineering, Inc.

USGS National Geochemistry Datsbase {mttp://in.er.usgs.gov/gecchem/)
soll and Stream Sediment Aluminum and lron Content (1978, 2004, 2005, 2007}
Ohio River Drainage Basin .
fatitude lonshude
Max 416624 7958251
Min 40,2959 -$1.66

REC_NO__LABNO SETTING LATITUDE  LONGITUDE _ HUC 8 MEDIUM SOURCE :
5300372 C-158038 40.5504 80784 5030101 Sediment  Stresm 4219 285
5309082 C-159119 ' 40.8028 805488 5030101 Sediment  Sweam . 368 3.54
5309611 C-210930 403988 801279 5030101 Sediment  Stream 6325 445
5309653 C-210941 405474 80,4437 5030161  Sediment  Stream 3.801 267
5309500 £-210966 40.9098 -80.4847 5030101 Sediment  Stream 3.26 9
5311056 C-157525 41.0804 -80.4332 5030102 Sediment  Stream 3 218
5311054 C-157572 410745 80,3279 5030102 Sediment  Stream 3.894 238
STO11562 (258244  woods/suburban . s1.27887 803514 5030102 Sediment  Stream 4.356 145
STO11563 (-258245 woods/subuiban 4133034  -50.24448 5030102 Sediment  Steam 3.594 216
SIU11597 C-258295  woods/suburban 4147831 -80303%6 5030102 Sediment  Steam | 49 333
STO11616 C-258322 woods/suburban 4136256 80135657 5030102 Sediment Stream 5.755 n
STO11617 (258323  woods/mendow/marsh/farm 4153783 8035246 5030102  Sediment  Stream 5.859 ER
STOL1618 C-258325  woods/suburban 4122789 8017844 5030102 Sediment  Sweam 3.126 212
5300805 C-158237 40,9874 804373 5030103 Sediment  Stream 3.9 305
5309095 C-158674 40.3744 £0.9388 5030103 Sediment  Stream 2937 248
5310998 (158787 . 41,0789 -80.9068 5030103 Sediment  Stream 5.671 334
5308456 C-138831 408757 812056 5030103 Sediment  Stream 3.39% 175
5311001 €-158808 41.0789 -80.8262 5030103 Sediment  Stream 43 2.7
5311001 €-159088 41,1219 -80.8223 5030103 Sediment Stream 3.686 275
5309734 C-211640 . 407526 -80,4012 5030104 Sediment  Stream 4634 247
5309751 C-156493 » : 408231 -80.1266 5030105 Sedimant  Stream 3.08 238
5315911 C-156745 40.772 799069 5030105 Sediment  Stream 2.57 21
5315901 C-156814 40.6956 799751 5030105 Seiment.  Stream 4575 348
5315890 C-157275 40,9259 79,9967 5030105 Sediment  Stream 3.559 296 .
5309788 C-211682 40.8725 -80.1794 5030105 Sediment  Stream 5003 - . a8 .
ST009777 C-250412  woods ' 4105202 -79.93855 5030105 Sediment  Stream 4995 319 :
STOL1567 C-268250  woods/suburban 4111198  -80.06628 5030105 Seiment  Stream 3.647 . 242
51011967 G-280320  woods/marsh 4084122 7987488 5030105 Sediment  Stream an 266
5309266 158752 40.2959 09729 5030106 Sediment  Straam 4934 3.1
5309511 C-158321 404236 -81.6109 5040001 sediment  Stream a1 208
5303428 C-158322 £0.7277 81536 5040001 Sediment  Stresm 3234 b3
5309039 C-158406 . 405606 -B1.0566 5040001 Sediment  Stream 4488 3.09.
5309424 C-158436 408599 8166 5040001 Sediment  Stream 3361 268
5309065 C-158539 40,6516 -81.0174 5040001 Sediment  Stream 5.015 .52
5309295 C-158548 40,3205 81,1941 5040001 Sediment  Stream 475 3.28 .
5309422 C-158557 408767 -81.4985 5040001 Sediment  Stream 3.305 25 ' '
5309506 C-158580 403097 415515 5040001 Sediment  Stream 4555 339
5308504 C-158593 40,3789 814719 5040001 . Sediment  Stream §.295 389
5309073 C-158712 40.6005 -81.0416 5040001 Sediment  Stream 4.697 3.08
5303468 C-158760 409178 -§1.5424 5040001 Sedimeat  Stream 2525 586
5309536 C-158776 40.5298 813023 SOA0001 Sediment  Stresm 4587 236
5309453 C-158931 40.8508 8141 5040001 Sediment  Stream 3317 72
5309054 C-158946 40.609 L1908 . 5040001 Sediment  Stream 345 1.89
5309524 C-159055 40,5361 815624 5040001 Sediment  Stream a5 315
5308054 C-159125 40509 -81.1909 5040001 Sediment  Stream sn 2,06
ST0A1975 C-280244 woods/meadow/farm/suburban 40.68676 -81.46156 5040001 Sediment Stream 3.87 2.76
ST015858 C-208011  meadow . 4055988  -8L.0S923  SD4Q00L Sediment  Streem 641 239
STOIS858 C-208064  meadow 4055088  -8L.05523 5040001 Sediment  Stream 5.8 332
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Amendola Engineering, Inc.
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Pamela F. Fagpert : ; M‘m

Vice President and Chiet Environmenral Officer

Dominion Resources Services, Inc.
3000 Dominion Boulevard, Glen Allen, VA 23060
Phone: 804-273-3467 i

July 19, 2010

Linda B. Keller

Water Quality Standards Program

WV Department of Environmental Protection (WVDEP)
601 57" Street SE.

Charleston, WV 25304

Re: Proposed Revisions to 47CSR2, Requirements Governing Water Quality Standards

Dear Ms. Keller:

Dominion appreciates the opportunity to provide comments on the above proposed rulemaking
in West Virginia. While the rulemaking has several proposed changes, Dominion's interest is
primarily with the new in-stream standard of 500 mg/l proposed for total dissolved solids (TDS).
We understand that the new standard is based on EPA’s secondary drinking water MCL and is
applicable to Category A waters, the category used to designate public water supplies. WVDEP
typically applies Category A standards to all surface waters in the state when determining
numerical permit limits. - Dominion operates two power stations in West Virginia, Mount Storm
Power Station on the Stony River watershed and Morgantown Energy Facility on the
Monongahela River, which potentially could be impacted by the new TDS standard.

Dominion recognizes and supports WVDEP's efforts to protect drinking water supplies and
aquatic life; however, the application of a TDS standard to all waters in the state may be overly:
restrictive in some cases and result in regulation of discharges that are not warranted. In a May
19, 2010 public presentation by WVDEP on the 2011 Triennial Review of Water Quality
Standards, it appears that most surrounding states that have a TDS standard apply it only to
streams and rivers designated as a public water supply. This is similar to the manganese
standard which is also based on a secondary drinking water MCL. WVDEP’s water quality
standard regulation at 6.2.d. specifically ackhowledges, “The manganese human health
criterion shall only apply within the five-mile zone immediately upstream above a known pubtic -
or private water supply used for human consumption.” Dominion requests that the proposed
TDS standard be applied only to waters designated as drinking water sources.

To avoid the inadvertent regulation of discharges, the sources of TDS should be considered and
the concept of net limits be included in the implementation of any final standard. This is
especially important for once-through cooling water at power stations and other industrial
facilities. High TDS levels found in source water, such as the Monongahela River, could result in
permit limits being applied over which the permittee has no control due to excessive TDS in the




ol

intake water. Also, the potential regulation of storm water discharges for TDS would be
potentially problematic considering offsite TDS sources that are not necessarily under control of
the permittee, such as runoff from treatment of nearby roadways with salt during the winter
months. Dominion requests that the sources of TDS that are beyond the control of a permittee
be considered in the potential regulation of discharges associated with TDS.

if you have any questions regarding these comments, please contact Joe Tannery at 804-273-
3012.

Sinceraly,

Pamela F. Faggert




Comments of the West Virginia Forestry Association regarding Proposed Changes to 47 CSR 2, West

Virginia’s Water Quality Standards

The West Virginia Forestry Association is an organization comprised of hundreds of individuals -
and businesses dedicated to preserving and enhancing West Virginia's forest products industry. it is the
original and largest component of the State’s “green economy”, providing thousands of jobs and
millions of dollars in revenue from sustainable silviculture. Forestry has been, and remains, a crucial
element in West Virginia’s economy, from lumber that is exported world-wide, to high-end furniture

designed and built in this State.

Perhaps no other industry is so intrinsically tied to the natural cycles of West Virginia.
ity standards, and sawmills and

Harvesting of timber.occurs near streams that are subject to water qual
wood products companies operate in conformance with NPDES permits. Consequently, the WVFA

follows proposed changes in water quality standards with great interest, and offers these comments on
the changes proposed by the DEP in June, 2010. '

Total Dissolved Solids

The DEP has proposed adopting a total dissolved solids (TDS) criterion of 500 mg/L is proposed
for public water supplies. We do not see that such a standard is needed at this time, as we are not
aware that there has been a state-wide problem caused by TDS that would merit adoption ofthe .
proposed criterion. While there have been well-publicized incidences of allegedly high TDS in Dunkard
Creek and in the Monongalia River, it is not clear at this time whether those are isolated instances or
represent ongoing problems. If the State suspects the latter, the proper way 10 g0 about adopting a
standard is to go through the criteria development process, as outlined by the EPA. Merely adapting a .
Secondary Maximum Contaminant Level, which is intended to be applied at the faucet, not in a stream,

_is the wrong approach.
public water supplies, then we urge itto
in a stream. There is no
ubic water supplies

If the State is to adopt a TDS criterion for protection of
apply the standard at the point of intake for water supplies, not everywhere
reason to apply the TDS criterion in places where it could have no effect on the p

that it is intended to protect.

Narrative Water Quality Standards

The DEP has proposed clarifying water quality standards by adding water withdrawal to the
activities that can cause prohibited conditions in Section 3.2. We are concerned that the lack of any
definition of what constitutes adverse effects from water withdrawal leaves those who work-around
smaller streams, such as timber operators, expoSed to liability. Those streams that periodically run dry
maintain benthic communities that are adapted to water removal under certain conditions. Establishing
which are adverse conditions, and which are normal, might be difficult.

{820006.1}




We are also concerned that the addition of water withdrawal to the list of potentially prohibited
activities has the potential to infringe on riparian water rights. Riparian owners are entitled to withdraw
water that runs by their property, as long as it is not done to the detriment of downstream owners. That
right is not limited by water quality effects of the withdrawal. West Virginia has seen increasing
attempts to infringe on the rights of stream-side owners to withdraw water, and we are concerned that
this is a further encroachment on that right. ' l

In addition to these comments, the West Virginia Forestry Association joins in those of the West
Virginia Manufacturers Association and the West Virginia Chamber of Commerc_e‘.

{820006.1}
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278 Gresnbag Road » Post Office Box 852 « Morgantown, WV 26507-0852 » 304-202-8443 = Fax 304-292-1526

July 19, 2010

Secretary Randy Huffman
West Virginia Department

of Environmental Protection
601 57 Street, SE
Charleston, WV 25304

RE: Requirements Governing Water Quality Standards 47CSR2
Teotal Dissclved Solids ,
Public Comment

Dear Mr. Secretary:

This letter is respectfully submitted as formal public comment on the subject proposed
revisions to 47CSR2. The particular focus of our comments relates to the proposed esubhslmwnt
ofa 500 myl standard for Total Dissolved Solids (TDS).

As a utxhty which offers potable water servicc, sanitary wastewater collection m}d
treatment, and stormwater services to its customers, the Morgantown Utility Board (MUB) is,
very much like your agency, dedicated to protection of the water environment. We applaud and
appreciate your continuing efforts toward this mutual goal.

Within the context of the proposed rule, MUB is strongly dedicated to protection of the
quality of our two raw water sources: the Monongahcla River and Cobun Creek. As a putable
water provider, we support efforis to ensure source water protection. However, as a sanitary
wastewater treatment operator, we find the subject rule to be troublesome.

The problem with the proposed rule is that it is applied too broadly, and it potentiaily

. restricts our combined operations more than it will protect us. Our potable water treatment and

sanitary wastewater treatment processes do nothing to remove TDS. The technology necessary to

remove TDS is simply not feasible for such operations. Qur processes, despite being state qf the

art for their purposes, are essentially a pass through for TDS (sometimes even contributing a

nominal increase). The TDS of our treated wastewater cffluent is dictated by the TDS of our raw
water intake, and is beyond our control. This is true for most, if not all, communities statewide.

| The net effect of the above, is that municipal (and other public) wastewater dischargers

are treated by the proposed rule as though we are the source of the problem, when in fact, we are
the innocent victims. The optimum approach for regulating TDS would be to appropriately
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regulate the obvious sources of significant TDS contributions which cause increases in the
background levels of the parameter. Oil and gas well drilling operations are an obvious example,
and we call for increased funding for your agency for the purpose of adequately regulating and

inspecting such operations.

Rather than being enacted as proposed, the subject rule must be modified in such a way

~ as to not subject municipal (and other public) wastewatcr discharges to the proposed 500 mg/l

limit. The best and preferred approach would be an exemption, specific to this class of discharge. -
In the alternative, and at a minimum, a five (5) mile mixing zone should be provided without
limitation based upon width of stream, background instream waste concentration, or any other

such factor. )

The proposed standard of 500 mg/l is based upon secondary drinking water standards.
Secondary drinking water standards are voluntary and not enforceable, and in the case of TDS,
have been established for aesthetics (taste and odor). However, the proposed rule would
establish a very real and enforceable standard upon our wastewater discharge. The unintended
consequences of this proposed rule appear to not have been fully evaluated, and we request that
the rule be modified to remove the above described effects upon municipal (and other public)
wastewater dischargers. '

Thanks for your kind review of this letter, and for your leadership and service to West -
Virginia. We would appreciate an opportunity to discuss these changes with you and your Staff
at your earliest convenience. : '

Respectfully,
MORGANTOWN UTILITY BOARD

N

Timothy L. Ball, P.E.
Interim General Manager

TLB/bar

ce: Scott Mandirola,
Director, DWWM
WYV DEP.




Testimony to WV DEP in Support of Managing In-Stream Flow and
Levels of Total Dissolved Solids in the Main-Stem of West Virginia
Rivers and Their Tributaries '

July 19,2010

Usable water for drinking, comprehensive commerce and a livable environment is
West Virginia’s most important earth natural resource. Some would say that coal
and/or natural gas are our most important natural resources. This is a very limited
and extractive industry-centered perspective. Dirty water is expensive water. Dirty
water precludes most other economic interests and jeopardizes public health. If
water sources are contaminated beyond viable usefulness, present and future
generations will have to pay dearly for short term profit-taking. Regulating the
protection of water must be considered to be the Department of Eavironmental

Protection’s highest priority.

On February 3, 2009 the City of Morgantown adopted a resolution calling for the =
State legislature and the Department of Environmental Protection to develop o
comprehensive standards controlling TDS levels in the Monongahela River. To do
this Morgantown recognized that there would need to be control of the source,
schedule and conditions for water withdrawal, specifications of a water discharge
plan detailing treatment, location schedule and conditions for discharge.

In 2009 the City called for maintenance of an in-stream witer quality TDS level of

500 mg/l in the main stem of the Mon River to protect the water quality for drinking -
water for the 42 municipalities, including Morgantown. This past year, due to the
algae bloom in Dunkard Creek, Morgantown also called for maintenance of a TDS
level of no higher than 1,000 mg/l in tributaries of the Mon River in its
communication with its local legislative delegation. '

The 500 mg/l seems to represent the win/win level for the various economic and
environmental interests which utilize river water for drinking, power preduction,
fishing, and commerce. It is the e2 level (economics and environmental) on which
research has been based and which keeps “peace in the valley”. Dirty water is
expensive water because it must be treated in order to be useful for multiple uses.

TDS levels cannot be filtered from municipal water supplics. To clean high TDS
contents from water requires expensive evaporation processes which are impractical

for municipal drinking water systems.

Having an acceptible quality of water in Morgantown (and all municipalities) is |
necessary for all community and university uses including power generation. With
TDS levels in excess of 500 mg/l, boilers are susceptible to scale at power plants, and

dishwashers and hot water heaters reportedly crust—up. At the 1,000 mg/l level, the

public begins to drink bottled water due to offensive taste of high TDS due to
Marcellus Shale frac fluid disposal and Acid Mine Drainage.




To achieve maintenance of a 500 mg/l in-stream flow standard requires A)
management of water withdrawals with a water quantity-responsive permitting

- system which gives priority to public water supplies, a second priority for
comprehensive commerce and electrical power generation, and thirdly, to extractive
industrial activity. Protection of a viable standard for TDS levels needs to also
address B) limitations in the use of chemicals fracturing fluids and other .
types/sources of TDS material; C) disposal of contaminated water; and D) penalties
for infractions which include revocation of permits and fines commensurate with

the damages which are incurred by the public.

Accordingly, we urge the DEP to establish an in-stream flow control of West
Virginia rivers and tributaries by requiring: :

(1) Submission of information regarding the source, schedule and conditions
for all major water withdrawals utilizing a priority permitting procedure;

(2) Disclosure of the make-up of fracturing fluids and limitation of hazardous
chemicals such as benzene and other hazardous chemicals used in extractive

industrial operations;

(3) Water discharge plans detailing treatment, location, schedule and conditions
for discharge of acid mine drainage or fracturing liquids;

(4) Specifying penalties for noncompliance, including revocation of permits;

(5) Establishment of total dissolved solids water quality standards for in-stream
dard of 500

flow in the main stem of West Virginia rivers at or below the stan
mg/l and water quality standards for in-stream flow in tributaries of West

Virginia rivers at or below 1,000 mg/l;

(6) All mining, drilling and other discharges within any West Virginia river or
tributary to be incompliance with the total dissolved solids standard, even in
periods of low flow water throughout the year.

We ask you to adopt these standards and procedures to help protect the safety of
municipal water supplies throughout the state as well as to protect the coal and gas
industries from compromising practices which can result in greater numbers of
inspection and to being shut down. Growing public intolerance to mistakes and
misjudgments by fossil fuel corporations is an important threat to long term

industrial sustainability.

Don Spencer
Morgantown City Council

Deputy Mayor




West Virginia Rural Water Association

" 100 Young Street . Scott Depot, WV 25560 - °* 304/201-1689

Tuly 19, 2010

WV DEP, Public Information Office
Attn:  Kathy Cosco

601 57th Street SE

Charleston, WV. 25304

Comments Regarding WVDEP’s Proposed Changes to Water Quality Standards

West Virginia Rural Water Association (WV. RWA) is a non-profit association whose members include most of the
public water and wastewater utilities in the state. These comments are being submitted on behalf of WVRWA, in

response to WVDEP’s request for public comments on proposed changes to the state’s water quality.

WV Water Quality Standards, 47CSR2, partly in response to impacts of the
regard, WVDEP proposes to
2-3.1 and 47-2-3.2, a5 well as

WVDEP is proposing changes to the )
new gas boom in Marcellus Shale exploration, development and production. In this

include reference to “water withdrawal activities” in the narrative standards under 47
establishing a numeric standard for Total Dissolved Solids (TDS) at 47-2-8.32.

These efforts are a step in the right direction, as Marcellus Shale gas activities can require large volumes of wéte;',

and produce large volumes of briney wastewater, both of which may negatively impact public drinking water
supplies if not properly regulated. The inclusion of “water withdrawal activities” under section 47-2-3, “Conditions
Not Allowable in State Waters”, could help protect public supplies if excessive withdrawals require “an

processes as commonly

unreasonable degree of treatment for the production of potable water by modern treatment
employed”, under 47-2-3.2.h. -

The addition of a numeric standard for TDS reflects a similar move by the Pennsylvania DEP after elevated TDS in ’

the Monongahela River in 2008 led to use of bottled water in the Pittsburgh metropolitan area. The increased TDS
was believed to be due to disposal of Marcellus Shale brines into the Monongahela. A study done on behalf of the

oil and gas industry by Tetra Tech determined that the TDS in those waters had been only 7% higher than pormal,
based on flow modeling. This may be true, however some of the relatively minor constituents of TDS, suchas -

chloride and bromide, tripled in their concentrations. _

The tripling of bromide ions in the Monongahela River led to an increased production of brominated disinfection
byproducts in the Pittsburgh area’s water supply. In fact, a review of disinfection byproduct data from the water
supplies for Huntington and Wheeling show an increasing trend in brominated disinfection byproducts over the past
decade, with a spike in the fall of 2008, which coincides with the spike of brine at Pittsburgh. This impact should
already qualify as a “Condition Not Allowable” under 47-2-3.2, however it would be difficult to enforce without a
numeric bromide standard and water quality data. '

WVDEP should now be proposing a numeric standard for bromide ions, as this number would be more protgcﬁve of
public water supplies than TDS. However, before proposing a bromide standard, WVDEP should begin testing the
state’s surface waters for bromide concentrations. This data is generally lacking, but it must be collected before

brine disposal has increased bromides and salinity any further.

. Lewis Baker, WVR A
Source Water Protection Specialist




Keller, Linda B | | u |

From: ' : Cosco, Kathy on behalf of DEP Comments

Sent: Friday, July 16, 2010 2:32 PM '

To: Keller, Linda B ' ’

Subject: » FW: Marsellas Shale extraction process for natura gas

Linda, :

This person doesn't reference the rule, but he mentions water quality standards. In fact, 1 have several
that do that. I had been forwarding them to Oil and Gas, but should I be sending them toyou? *
Kathy : -

Kathy Cosco

Communications Director

WV Department of Environmental Protection
601 57th St. SE

Charleston, WV 25304

Office 304-926-0499, ext. 1331

Cell 304-561-8996
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From: DWIGHT D EMRICH [mailto:casadde o

Sent: Saturday, July 10, 2010 3:56 PM
To: DEP Comments
-Subject: Marsellas Shale extraction process for natural gas

I am writing concerning the water quality standards after the extraction processes (fracturing) of the ahalekyet '

. to release the trapped gases.
This process has proven catastrophic in areas (PA) where folks have lost their water sources due to this
enviornmentally destructive process of fracturing. , .
This type of ﬁ'actun'ngacﬁvityistooﬁskywhenitendangersthewatersourcesofpeopleinthe s
mining area. F‘olks‘willnotbeabletoeonﬁmwlivingontheirlandaﬁertheylosetlmirwater. Please consider

protecting water sources above all else. Thank You. Dwight Emrich Hinton WV




Keller, Linda B ———

From: Peg Reese [pegreeww@gmail.oom]
Sent: Wednesday, July 21, 2010 7:20 PM
To: Keller, LindaB

Subject: : water quality standards comment

Clean water and healthy streams are extremely important to the Mountain State. Both current residents and -
future generations rely on them for our very life. :

Your proposal is a good start toward protecting these valuable resources, but do not go far enough 1o protect the
water and West Virginians. Extraction industries, particularly those from other states, have a long history of
taking our resources and leaving behind a blighted landscape and impoverished citizens. If coal is truly a
financial boon to West Virginia, our poorest counties would not be where the coal industry is most
predominant. Coal also costs citizens in infrastructure damage.

1 firmly believe that it is a poor deal for West Virginia to trade (and chance) our valuable natural resources for
term degradation that often result from the exchange. Drilling

the questionable profits and potential long : ,
Marcellus shale for gas may be even worse for our state than coal mining. First, the drilling requires COpious

amounts of water which threatens water quality and potential downstream usage. 1l
heavy metals, and thermal pollution caused by extraction industries are an additional threat to our environment.
The potential threat to our groundwater is also great. For the most par, West Virginia lacks any real means to
eturned to the streams. Or to clean polluted groundwater and streams. -

clean up the used water before itis r
T urge you to create the most stringent rules you can to protect our ground and surface waters, air, 9011, aquatic
life, wildlife, farms and forests. If we have these highly valuable resources, we can get other, possibly more

lucrative, businesses to grow or move to West Virginia. We also would save massive amount of tax dollars

needed to clean up the messes that extraction industries leave behind, including unemployment benefits for

people in areas that have no jobs because the extraction industry has taken their proﬁts out-of-state and left
behind poverty and degradation. '

The stakes are too high to take a chance on extraction industries not having any accideats orunplmmed’ |
consequences. Examples of what can go wrong include Deckers Creek in Monongalia County and BP in the
Gulf of Mexico. West Virginia follow the example set by New York. _ \

We are relying on you to do the right thing. Please support the people and the environment instead of extraction

industries.

Margaret J. Reese

PO Box 105
Morgantown, WV 26505
(304) 599-5440




Keller, Linda B | o .

From: Cosco, Kathy on behalf of DEP Comments
Sent: Monday, July 19, 2010 10:49 AM

- . To: Keller, Linda B : ’ ,
Subject: - FW: Proposed WVDEP Amendments to Water Quality Standards.pdf - Adobe Reader

Sent: Monday, July 19, 2010 10:25 AM

To: DEP Comments

Cc-townoﬂuusbom@ﬁmﬁemetnet;atyofwss :
memmmwmqﬂﬁwmmpdf-mmadw

July 19, 2010

Public Information Office

West Virginia Department of Environmental Protection
601 57 Street, SE

Charleston, West Virginia 25304

Re: Comments of the City of White Sulphur Springs and
Town of Hillsboro regarding Proposed Revisionsto -
47 Code of State Rules, Series 2 (West Virginia Water
Quality Standards). "

Dear Sir or Madam, ‘
ence as the written comments of the dtyofWhiteS&dpmmandv

Please accept this electronic correspond ‘
the Town of Hillsboro with regard to certain proposed amendments to West Virginia's Water Quality Standards, 47 Code

of State Rules, Series 2, and more specifically those proposed amendments related to the
state waters and the control of phosphorus in the Greenbrier River (47 CSR 2-3.2.8 and 47 CSR 2-8.3.b.1). |
quality criteria makes algal growth which

As written, the proposed modifications to the state’s narrative water
“may” interfere with the designated uses of a stream a violation of water quality criteria. Consistent with the previous:
positions of both the city and the town in that certain litigation before the West Virginia Environmental Qusality Board
(EQB), Ci hite Sulph ri T i v. WVDEP, Appeal Nos. 09-05-EQB and 09-06-EQB, the

proposed standard is no standard at all, granting to the agency unfettered discretion to determine when a use “may” be
interfered with and providing no guidance regarding algal growth and when algal growth is excessive. -As you are aware,

the lack of a defined standard was the very reason that the EQB determined that the actions of the agency in
implementing algal growth limitations in the town’s and city’s permits must fail.

There is no attempt to define acceptable levels of algae in a river. There is no attempt to put forward a
standard which provides a point of compliance for any of the regulated community. There has been no attempt to
survey users or any person to determine an acceptable level of algal growth. Thereisno discussion with regard to very
relevant factors as to whether an algal bloom is in fact impeding any use — such as the size and duration of a bloom.

Further, the specific phosphorus standards proposed in the amended rule for the Greenbrier river represents
ically or technically feasible for the city

the most expensive means of algal control possible. The standard is not econom
costs which would be required to be absorbed

or the town. The capitol costs and ongoing operation and maintenance
by these small communities is huge, likely into the millions of dollars combined up and down the river, when compared

1




to the small benefit to be gained by the standard. The impact of such costs on customer rates to address what is an
aesthetic concern which occurs in only certain stretches of the river and which are of limited time duration is not a geod
use of limited public dollars when other alternative means of control can be explored. Implement_ation of the rule would

‘remove any and all possible flexibility.

algal growth in the Greenbrier river is strictly a seasonal issue of
contained in these rules are of enduring consequence. Further, as
the entire onus of phosphorus control upon a very few

According to the agency’s own documents,
limited duration and nuisance — yet the requirements
the EQB noted in its Final Order, the agency, by this rule, places
wastewater treatment facilities, and even if met, the testimony was clear that algal growth

The agency’s own algal report on the Greenbrier river encourages the development of a workable algal _
standard, admits that no current standard exists, and even agrees that the impacts of the algae are of limited nature,
including a direct finding that the impacts in and around the town of Hillsboro are minimal.

Any action by the agency in this area should be taken in concert with the impacted communities. The town and

~ the city would strongly urge that the agency consider removing the proposed modifications to the rule cited above and
work with the communities to determine what actions can be taken to address any perceived use issues. The City of

White Sulphur Springs and the Town of Hillsboro appreciate the opportunity to commerit on the above-referenced rule
and look forward to continued dialogue regarding these issues.

Sincerely, . :
Armando Benincasa
: Counsel td the City of
White Sulphur Springs and o X
Town of
Hillsboro
Armando Benincasa
Steptoe & Johnson PLLC

P.O. Box 1588, Charleston, WV 25326-1588

Ovemight

Chase Tower, 707 Virginia Street East, Charleston, WV 25301
O:304.353.8147 C: 304.550.0021 F: 304.353.8180
Assistant: 304.556.8223

3 STEPTOE &
B} JOHNSON.

ATTORMEYS AT 1AW
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Mandirola, Scott G . :

From: Cosco, Kathy on behalf of DEP Comments

Sent: Monday, July 19, 2010 3:48 PM ,

To: Keller, Linda B; Mandirola, ScottG - .

Subject: FW: EPA's comments on proposed changes to West Virginia's Water Quality Standards

47CSR2, “Requirements Governing Water Quality Standards”

----- Original Message-----

From: Atkinson.Cheryl@epamail.epa.gov [mailto:Atkinson.Cheryl@epamail.epa.gov]

Sent: Monday, July 19, 2018 2:45 PM

To: DEP Comments

Cc: Merrill.Larry@epamail.epa.gov »

Subject: EPA's comments on proposed changes to West virginia’s Water Quality Standards
47CSR2, “Requirements Governing Water Quality Standards™ ’

The State is seeking comments through the West virginia Department of
Environmental Protection (WVDEP) on proposed changes to West virginia’s
Water Quality Standards 47CSR2, “Requirements Governing Water Quality
Standards” (WQS) from June 5 to July 19, 2010. The Environmental

. Protection Agency (EPA) appreciates the opportunity to provide comments
for your consideration on the proposed changes to West Virginia’s WQS.

Our comments on the proposed rule are as follows:

1. Additions have been made to Section 47-2-3 “Conditions Not
Allowable in State Waters” that include water withdrawal activities
and presence of algae blooms which would alter the integrity of the
waters of the State. To ensure that narrative criteria are attained,
EPA encourages the State to develop implementation procedures. Such
implementation procedures should address all mechanisms to be used by
the State to ensure that narrative criteria are attained.

2. Section 7.2.a.2 establishes the half-mile zone upstream of a
drinking water supply intake and identifies an exception to the
half-mile zone on the Ohio River. This Section has been revised to
reflect the changes to the site-specific exception that was filed as
an emergency rule and approved by the Secretary of State on March 5,
2010. EPA approved this emergency rule on June 16, 2010.

3. The proposed rule extends the Ward Hollow of Davis Creek variance
from July 1, 2010 to July 1, 2014. This variance is based on
naturally occurring pollutant concentrations and applies to Union
Carbide Corporation’s discharge to Ward Hollow of Davis Creek, which
has an instream criteria for chlorides of 310 mg/l for Category A
[water supply, public] and Category C [water contact recreation]
and Bl [warm water fishery streams (chronic aquatic life
protection)]. West Virginia states that “this exception was approved
by EPA in September 2006 and the status of the site and the discharge
has not changed since that time. The variance will remain in effect
until the next triennial review and at that time will be
reevaluated.” EPA reminds the WVDEP that during its last triennial
the State extended this variance from July 1, 2088 to July 1, 2010
and now is extending this variance from July 1, 2010 to July 1, 2014.

1




The State should not simply extend the expiration date of variances
without any reevaluation. That is a variance is a temporary ‘
‘modification to the designated use and associated water guality
criteria that would otherwise apply. A variance is based on an use
attainability demonstration and targets achievement of the highest
attainable use and associated criteria during the variance period.
‘Since the variance was approved in 2006, what targets achievement has
occurred since then and what targets and achievement does West
virginia have planned for the discharger until 2014? West Virginia
must provide EPA documentation in support of the extension of this
variance should show that the conditions for granting a variance
still apply and that the variance provisions are consistent with 49
CFR 131.10(g). Discharger-specific variances should also include a
demonstration that alternative control strategies were evaluated as
part of the showing that standards were not attainable.

The WVDEP has proposed several revisions relating to nutrient
criteria. These proposed revisions are in Sections 3.2.g, 8.3.a.2 &
3, and 8.3.b. Section 3.2.g is revised to include algae blooms as an
‘unallowable condition in narrative criteria; 8.3.a.2 & 3 represent
revisions to current lake nutrient criteria regulations; and 8.3.b is
a new regulation for nutrient criteria in streams. Our comments on
West Vvirginia’s proposed nutrient criteria are as follows:

 Algae Blooms [Section 3.2.g] The proposed change to the narrative
. criteria in Section 3.2.g adds algae blooms as a condition that can
impair a designated use in both lakes and steams.

4. The term algae bloom is general in nature and is not defined in
regulation. Growth of periphyton, phytoplankton and filamentous
algae can cause different types of impairment immediately or in the
future. In the case of streams, the studies performed which resulted
in the proposed total phosphorus (TP) criteria for Greenbrier River
was partially based on correlation between percent substrate coverage
of filamentous algae and TP concentration. Without any specific
guidelines, the enforcement of this narrative criterion will be very
subjective. With respect to filamentous algae, EPA recommends that
West Virginia include in Section8.3,b.1.A an actual response
criterion such as 20% coverage of stream width with algal mats or
something more specific and enforceable in addition to the algae

bloom provision of Section 3.2.g. -

Streams [Section 8.3.b.] The proposed criterion in this Section is
new, covers only the mainstem of the Greenbrier River from its mouth
to river mile 102.8, and is for the protection of Water Use
Categories A and C (public water supply and water contact
recreation). The new criterion is for TP and is a 30-day average not
to exceed 10 pg/L during the assessment period from May 1 to October
31. It is EPA’s understanding that this criterion was derived from
the study “Assessment of Filamentous Algae in the Greenbrier River
and Other West Virginia Streams” conducted by WVDEP in 2008.

5. Although Section 6.1.c. in the Water Use Categories -section
discusses taking into consideration the quality of downstream water
quality, WVDEP has provided no information on how the criterion will

be protective of downstream uses below the mainstem Greenbrier River.
EPA recommends that West Virginia provide to EPA information on how

2




the criterion will be protective of downstream uses.

6. To meet 40 CFR 131.6, “Minimum requirements for water quality
standards submission,” WVDEP needs to provide “(b) Methods used and
analyses conducted to support water quality standards revisions.” EPA
requests support documentation explaining how the proposed nutrient
criteria were derived. The study mentioned above provided much of
methods, processes and reasoning for the criterion which was chosen.
However, WVDEP will need to provide formal documentation that takes
us through the process it went through: data/analyses/lines of
evidence you looked at, how much emphasis you gave to those various
analyses and why (e.g., if an analysis was not used when calculating
the criterion, explain why not), and most importantly, how you
‘ultimately chose the proposed number. This required documentation
will aid EPA in determining whether the new TP nutrient criterion for

the mainstem Greenbrier River is protective.

le only for the mainstem of

7. Why is this TP criterion applicab
ms as well?

Greenbrier River and does not apply to the tributary strea
Although the above-mentioned study notes that all of the noted
impairments are below wastewater treatment plants (or where receiving
streams enter the mainstem), Howard Creek, a tributary to the
Greenbrier River, has high TP which might need to be addressed in

this criteria development.

8. EPA encourages WVDEP to also develop total nitrogen criteria for
its streams and rivers. The most current science shows both nitrogen
and phosphorus can be the limiting nutrient over time and space in

rivers and streams.

Lakes [Section 8.3.a.2 ] West virginia is proposing TP shall not
exceed 40 pg/L for warm water lakes and 30 pg/l for cool water lakes
and chlorophyll-a shall not exceed 20 pg/L for warm water lakes and
16 ug/L for cool water lakes for Water Use Categories B and C
(propagation and maintenance of fish and other aquatic life and water

contact recreation).

c. in the Water Use Categories section
discusses taking into consideration the quality of downstream water
quality, WVDEP should provide information on how the revised criteria
will be protective of downstream uses below the reservoirs.

9. Although Section 6.1.

10. To meet 40 CFR 131.6, “Minimum requirements for water

quality standards submission,” WVDEP needs to provide “(b) Methods
used and analyses conducted to support water quality standards
revisions.” EPA requests support documentation explaining how the
proposed nutrient criteria were derived. Please provide documentation
that takes us through the process you went through:
data/analyses/lines of evidence you looked at, weight given to those
various analyses and why (e.g., if an analysis was not given equal
weight, explain why not), and most importantly, how you ultimately
chose the proposed numbers. This required documentation will aid EPA
in determining whether the new TP nutrient criteria for lakes are

protective.

11. In the 2008 version of its rationale document, WVDEP
provided several lines of evidence that were examined for the 2008




hat additional analyses

criteria. EPA now needs an explanation of wi
ere used

were performed since then, if any; which lines of evidence w
for the 2010 criteria; and how the 2010 criteria were

calculated/chosen.

12. WVDEP should include its criteria for selecting which lines

of evidence to use (e.g., only correlations with R2 > x will be used)
in the documentation given to EPA. This will bolster any claims by
West virginia that a particular line of evidence is not strong enough
to include for criteria derivation and will help EPA and any other
interested parties to reproduce the criteria calculation.

13. EPA is concerned that 40 pg/L TP and 2@ pg/L chlorophyll a
for warm water lakes will possibly not be protective of WW/’s aquatic

1life use for the following reasons:

showed that 30 pg/L TP and 10

rotective of aquatic life for
combined in one category. As

trient criteria are being

Previous analyses conducted by EPA
pg/L chlorophyll a would probably be p
all WV lakes (warm water and cool water)
proposed in Section 8.3.a.2, separate nu
revised for cool and warm water lakes. 1f WVDEP wishes to have a.
separate classification for warm water lakes or sport fisheries, some
previous EPA analyses showed that values as high as 36 pg/L P could
result in a 50% likelihood of a good/excellent fishery rating but may
not protect the gamut of aquatic life expected in those lakes. EPA
modeling showed the hypolimnion could have DO levels less than 2 mg/L
for about half the year when TP is 3@ mg/L or higher.

EPA analyses of logl@-transformed TP versus DO showed that
epilimnetic DO criteria would not be met when TP concentrations
exceed 26 (using WV data only, R2 = @.17) or 32 pg/L (using WV and VA
dataset, R2 = 8.24), assuming the daily dissolved oxygen fluctuation
is only 1 mg/L, which may not be a sufficiently protective
assumption. Using a DO flux of 1.5 mg/L resulted in maximum TP
concentrations of 11-18 pg/L before DO criteria would not be met. :
please provide any data showing that DO criteria are met when the TP

ranges from 26-40 pg/L.

14. Although the data thus far presented to EPA did not provide

a compelling basis for separating cool and warm water lakes, West
Virginia can choose to differentiate between cool and warm water
fisheries. However, the distinctions between cool and warm lakes
that West Virginia is making appears to be based not on water
temperature, but rather on the fish expected to be present or
stocked. That suggests that adoption of different aquatic life
subcategories might be appropriate. In either case, including a
complete list of waters in both the warm water and cool water lakes
categories (as opposed to a “representative 1ist” in Appendix F)
would make it clearer to the public, permit writers, and
assessment/TMDL personnel which criteria are in effect for a given

waterbody .

15. The 30 pg/L TP and 10 pg/L chlorophyll a criteria may be
protective of aquatic life for cool water WV lakes. However, as
noted above, you will need to provide documentation that takes us
through the process you went through: data/analyses/lines of evidence

you looked at, emphasis given to those various analyses and why
4




(e.g., if an analysis was not used when calculating the criteria,
explain why not), and most importantly, how you ultimately chose the
proposed numbers. The analysis done by EPA utilized data provided in
the 2008 rationale document. New data and literature citations
should be included in the analysis for deriving these numbers. Until
this support document for both cool and warm water lakes is provided,
EPA reserves judgment on the protectiveness of these revised lake

nutrient criteria.

16. EPA encourages WVDEP to also develop total nitrogen
criteria for its lakes. The most current science shows both nitrogen

and phosphorus can be the limiting nutrient over time and space in
lakes.

Section 8.3.a.3. West virginia is proposing that both TP and
chlorophyll a criteria to be exceeded before a lake is considered

impaired.

17. EPA has a longstanding policy that each criterion in a water
quality standard applies independently. EPA recommends that Section
3.3.a.3. be deleted from these proposed regulatory changes. Requiring
both TP and chlorophyll a criteria to be exceeded before a lake is '
considered impaired could be problematic for the following reasons:

Confounding factors may prevent an observed response in:
chlorophyll a (e.g., shade, sediment)

Time lag between loading and response can cause a response at a
different space and time

Potential export of excessive nutrients downstream can cause
downstream responses

Clean Water Act 383(d)(1)(A) (for listing impaired waters) states
«gach State shall identify those waters within its boundaries for
which the effluent limitations required by section 391(b)(1)(A) and
section 301(b)(1)(B) are not stringent enough to implement any water
quality standard applicable to such waters.” [emphasis added]

A number of proposed changes in Appendix E, Table 1 of the rule have

been made.

The rule updates the chronic iron criterion for trout waters from
0.5 mg/l to 1.0 mg/1 which is EPA's national recommended water

quality criterion for aquatic life.

f 500 mg/1 has been added to the

Total dissolved solids criteria o
d on the secondary drinking

rule for Category A Human Health base
water MCL.

_Footnote 4 has been revised to reflect human health protection
from organoleptic as well as toxic effects. : ,

18. EPA reminds West Virginia that WQS must be based on a sound
scientific rationale and must contain sufficient parameters to

protect the designated use(s). West Virginia's submission for

approval to EPA for the above proposed changes must include a
5
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discussion and rationale of new and revised criteria.

19. EPA encourages the State to evaluate whether all of its
water quality criteria are still protective of designated uses,
taking into consideration any new information. :

20. Since West virginia last triennial review (2007) EPA has updated
its National Recommended Water Quality Criteria published pursuant to
Section 304(a) of the Clean Water Act (CWA). EPA encourages West
virginia to use EPA's latest compilation of national recommended
water quality criteria as guidance for updating and adopting West
virginia’s water quality standards. A summary table containing
recommended water quality criteria for the protection of agquatic life
and human health in surface water for approximately 150 pollutants

can be found at
http://www.epa.gov/waterscience/criteria/wqctable/index.html

Cheryl Atkinson

Water Quality Standards

Middle Atlantic Region

U.S. Environmental Protection Agency
215 814 3392

215 814 2318 (Fax:)




WEST VIRGINIA RIVERS COALITION

329 Davis Avenue, Suite 7 * Elkins, WV 26241 * {(304) 637-7201 « WWW.WYTivers.ofrg

Scott Mandirola

Division of Water and Waste Management

West Virginia Department of Environmental Protection.
601 57th Street SE '
Charleston, WV 25304

July 9,2010

Re: Comments on Rule 47 CSR 2 Requirements Governing Water Quality
Standards

Dear Mr Mandirola,

West Virginia Rivers Coalition submits these comments on behalf of its 2,200 members
and in collaboration with the organizations listed on the signatory page of this document.
Each signatory has a vested interest in the quality of West Virginia's waters, and believes
that strengthening standards are critical to the future health of our water resources and

future economic development opportunities in the state.

The following comments address the West Virginia Department of Environmental
Protection’s proposed changes to 47CSR2, Requirements Governing Water Qua]ity .

Standards. We request that the WVDEP act on behalf of the citizens of West Virginia by

- moving to further protect their water quality. We are supportive of the changes within
we have several concerns and urge the

these standards that move to do this, however,
WVDEP to consider the comments on specific sections of the proposed rule that we

provide below.

Section 3

Changes to Narrative Water Quality Standards

We applaud the DEP for adding the language “certain water withdrawal activities” (Sec.
3.1 and 3.2) and “algae blooms” (Sec 3.2 .g.) as conditions not allowable in state waters
(§47-2-3), and we strongly support this additional language.

However, we do not feel the additional language alone goes far enough to protect West -

Virginia streams from either water withdrawals or algae blooms. We are particularly
Marcellus Shale drilling (our

concerned about water withdrawal activities associated with
concerns about algae appear in other sections of these comments).




West Virginia is facing an onslaught of new drilling activity aimed at producing the
patural gas contained in the Marcellus shale formation. These wells utilize “slickwater”
and other fracing techniques that represent a huge leap in technology, and require an

exponential increase in water use.

The fracing of a conventional shallow gas well requires less than 210,000 gallons of
water. The new fracing techniques that make the drilling of Marcellus shale wells
possible require at least an Olympic swimming pool size impoundment of water.
Vertically drilled Marcellus wells require at least 600,000 gallons of water with chemical
additives, while horizontally drilled wells require up to six million gallons of water or
more. The water use in this process may be even greater as it is contemplated that many

of these wells will be fraced multiple times.
This is an unanticipated demand on the water resources of the state.

West Virginia currently has little regulation and no permit process for water withdrawals
from streams, rivers and wells, to provide the water this new drilling activity will require.
We cannot sit back and wait for the Office of Water and the state legislature to enact &
statewide water resources protection plan in 2013. If we wait, streams will be de-watered

and valuable resources lost.

We urge the DEP to draft legislation for immediate consideration by the West Virginia
Legislature that will establish guidelines and a permit process for water withdrawals.

Section 7.2.2.2
We oppose WVDEP’s proposed changes t0 Section 7.2.a.2 for several reasons.

WVDEP proposes to strike the 2010 expiration date and does not include a new
expiration date. This would make this change permanent, and would remove any
incentive for Weirton Steel to correct its discharge so that it does not discharge poliutants

at concentrations in excess of the Category A criteria within one-half mile of a public

water supply intake.

The original language specifically mentions Weirton Steel and iron. The new language .

deletes all references to Weirton Steel, and deletes the reference to iron. However, the

new language presumably still applies to Weirton Steel because of the river mile points in

the rule. If WVDEP is writing a specific exemption into the rule, it should mention the

discharger(s) and pollutant(s) by name S0 that this section is transparent and
understandable by the public, regulators, and the courts.

WVDEP proposes to allow mixing zones within the one-half mile above water supply
intakes. Because the mixing zones do not allow this, WVDEP proposes to exempt
Section 5.2.h.6 from applying. Section 5.2.h.6 specifically prohibits mixing zones that
“Qverlap any 1/2 mile zone described in section 7.2.2.2 herein.” In other words, Section
5.2.h.6 only applies to the very specific paragraph in which WVDEP proposes exempting

it! While we do not suggest that WVDEP take this action, a more direct solution would
be to simply strike Section 5.2.h.6. We suspect that WVDEP has not taken this direct
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approach because it would be illegal, and USEPA would not approve the change. We
contend that this change, even as written, is illegal, and strongly suspect that USEPA

would not approve it.

WVDEP proposes to remove the requirements for Weirton Steel to monitor its treated
water at its drinking water plant and to submit a status report. Was this monitoring
conducted? Please provide us with a copy of the written report that was due on or before

March 1, 2007.

Section 8.3:
We support the changes to the nutrient criteria for lakes.

3

Section 8.3.2.3:

We do not support the addition of this paragraph that establishes the requiremient for an
impairment to be determined only in the case that both phosphorus and chlorophyll-a
exceed standards. ‘This proposed weakening of the rules is a slap in the face to the
diverse stakeholders who met for years to reach consensus on the lake nutrient criteria in

Section 8.3.a.

In addition, this new paragraph directly contradicts USEPA guidance on the development
of nutrient criteria, which envisions independent criteria for causal variables (including
phosphorus) and response variables (including chlorophyll-a) (See, for example, USEPA,
2000, Ambient Water Quality Criteria Recommendations, Information Supporting the
Development of State and Tribal Nutrient Criteria, Lakes and Reservoirs in Nutrient

Ecoregion XI, EPA 822-B-00-012, '
htm://www.eDa.gov/waterscience/criteria/nutrient/ecoregions/lakeg/lakgg 11.pdf).

The phosphorus criterion will help identify lakes and reservdrs that have water chemistry

conditions likely to result in algae blooms, and the chlorophyll-a criterion will help
identify lakes and reservoirs after which the blooms have already occurred. Both serve
independent purposes and are required to protect waters from nutrient pollution.

Finally, we must note that WVDEP’s new paragraph to handle the Greenbrier River
(Section 8.3.b.1, discussed below) proposes to determine impairment based on
phosphorus levels without the additional requirement of high chiorophyli-a levels. The
agency’s willingness to use this approach for the Greenbrier River is inconsistent with,
and undermines the justification for, the attempt to weaken the rule for lakes and

reservoirs.

Section 8.3b.1:

We support the development of the specific phosphorous standard for the Greenbrier

River, and support the WVDEP in the effort to address the serious issues of nutrients
within that the river.




. However, the state has made no progress on developing nutrient criteria for rivers and
streams state wide. The West Virginia Rivers Coalition actively participated in DEP’s
Nutrient Criteria Committee meetings for several years. However, the nutrient
committee has not been active on this issue since 2006. Because the far greater volume
of nutrients are discharged into and carried by rivers and streams, the development of

criteria for rivers and streams is critical to ongoing aquatic health within our state and

beyond. West Virginia’s Rivers and streams transport nutrients downstream to the
Chesapeake Bay and Ohio River, and ultimately the Gulf of Mexico. Both the Bay and
the Gulf are currently struggling with the environmental consequences of elevated
nutrient levels. Under the Federal Clean Water Act, West Virginia has an obligation not

to contribute to degradation of its downstream neighbors.

We urge the DEP to reconvene the Nutrient Committee and move the criteria-setting
process for rivers and streams forward as expeditiously as possible.

Appendix E Table 1 Section 8.15 Iron:

We strongly oppose weakening the current water quality standard for iron on West
Virginia’s Category B-2 trout waters by increasing the current limit of 0.5 parts per

million of iron to 1.0 parts per million, as proposed by DEP.

Iron is an objectionable constituent in wziter supplies for either domestic or industrial use.

Iron can affect the taste of beverages, can stain laundered clothes, clog, coat of damage
plumbing fixtures. At certain concentrations, iron can also be toxic to aquatic life. Even
though dissolved iron is bioavailable and more toxic t0 aquatic life, particulate iron, when
suspended in water, may be detrimental to fishes and other aquatic life. Particulate iron

can settle to form flocculants, materials that cover stream bottoms thereby destroying
bottom-dwelling invertebrates, plants, or incubating fish eggs.

Toxicity studies of iron on aquatic life are rare. DEP has cited a more than 30-year-old
study by DNR fisheries biologist Ray Menendez that said trout could survive iron levels
as high as 1.37 parts per million. However, these lab studies were done using city water

and altering the pH levels by adding vinegar.

There are few other studies. Brandt found iron toxic to carp, Cyprinus carpio, at
concentrations of 0.9 mg/l when the pH of the water was 5.5'. Pike, Esox lucius, and
trout (species not known) died at iron concentrations of 1 10 2 mg/l%. '

Toxicity studies of iron on aquatic life that include pH levels as a variable are even rarer.
This is important in West Virginia, where many of our headwater trout streams are
impacted by acid precipitation and often have pH levels much lower than 8. Itis also

1 Brandt, H.H., 1948. Intensified injurious effects on fish, especially the increased
‘toxic effect produced by a combination of sewage poisons. Beitr. Wass. Abwass.

Fischerei-chemi. 15.
2 poudoroff, P. and M. Katz. 1953. Critical review of literature on the toxicity of

industrial wastes and their components to

fish. I1. The metals, as salts. Sew. Ind. Wastes, 25:802.




important because the lab study that led to EPA’s recommendation of a federal standard

of 1.0 parts per million, did not include pH levels as a variable.

None of the studies in the current literature take into account the unique
characteristics of West Virginia trout waters: low conductivity, low ionic strength,

and low acid neutralization capacity.

Another practical implication of changing the iron standard would be its effect on

existing TMDLs. At least 22 TMDL reports in West Virginia have addressed iron. These
reports include dozens if not hundreds of individual TMDLs for specific stream
segments. If the iron criteria were to change, then the wasteload allocations in the
TMDLs would no longer be valid. This would have 2 cascading effect on coal mine
NPDES permits that have already been written to implement the TMDL. It would also

significantly impact new NPDES permits for coal mines.

Here is a list of the TMDL reports that addressed iron through 2006: Buckhannon River,
Cheat River, Coal River, Dunloup Creek, Elk River, Guyandotte River, Hurricane W S
Rs, Little Kanawha River, Lower Kanawha River, Monongahela River, North Branch
Potomac River, Paint Creek, Ridenour Lake, Stony River, Tenmile Creek, Tug Fork
River, Turkey Run Lake, Tygart Valley River, Unnamed Tributary at Sharon Steel,
Upper Kanawha, Upper Ohio North, and West Fork River.

As a result, this change would impose significant costs on WVDEP. The agency would

 need to: :
« redo at least 22 TMDL reports that include dozens if not hundreds of stream

segments; ‘
e and modify numerous permits that have been written based on the existing

iron criterion.

dance of high-quality trout streams that support

West Virginia is blessed with an abun
wild and native reproducing trout populations, as well as stocked trout that survive in

streams year-round. The State of West Virginia has officially recognized the importance

of protecting these waters by creating a separate category of more restrictive water

quality standards for trout waters.

g an iron standard for West Virginia trout waters

that is more restrictive than the federal standard. At the very least, the standard should
not be changed until more thorough studies are conducted that consider the unique water

quality characteristics of West Virginia’s trout waters.

There is ample justification for retainin

Appendix E Table 1 Section 8.32 Total Dissolved Solids:

We support the establishment of a TDS standard for West Virginia. It is long past due.
However, we do not support DEP’s recommended standard of 500mg/1. We strongly
recommend that the standard be set at 250mg/1, which is the USEPA recommended




Human Health Standard for total dissolved solids’ DEP has provided no explanation
why West Virginia’s standard should not be at least as stringent as the Federal standard.

We believe there is no acceptable explanation.

In addition, we believe it is imperative that DEP propose and finalize an aquatic life
criteria for conductivity that is consistent with the April 1% 2010 USEPA guidance
documents on TDS and Aquatic life (see attached). In addition, any TDS/conductivity
criteria should be protective of streams threatened by golden algae.

We thank the West Virginia Department of Environmental Protection for consideration of

our comments.

Sincerely,
Shanda Minney Don Garvin
Executive Director Legislative Coordinator
West Virginia Rivers Coalition West Virginia Environmental Council
329 Davis Ave., Suite 7 2206 Washington Street East »
Elkins, WV 26241 Charleston, WV 25311
(304) 637-7201 (304) 395-0078
smi @WVIIVers.o DS ol.
- Cindy Rank Elizabeth Little

West Virginia Highlands Conservancy

West Virginia Chapter of the Sierra Club
HC 64 Box 281

HC 64 Box 281
Rock Cave, WV 26234 Hillsboro, WV 24946
(304) 924-5802 (304) 653-4277
clrank @hughes .net blittle@citynet.net
Susan Watkins Gary Zuckett
President Executive Director
League of Women Voters of WV WYV Citizen Action Group
309 Mount View Drive 1500 Dixie Street
Charleston, WV 25314 Charleston, WV 2531 1
(304) 346-5891
Randy Kesling, President

Mountaineer Chapter Trout Unlimited
Rt. 2, Box 427 ‘
Bridgeport, WV 26330

(304) 622-5982

rkesling@ma.rr.com

3 USEPA, National Recommended Water Quality Criteria available at

http:/fwww .epa.gov/waterscience/criterialwqctablel#AZ
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- MR UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

2 WASHINGTON. D.C. 20460
S »
4, ppi©
APR 01 2010
MEMORANDUM

SUBJECT: Detailed Guidance: Improving EPA Review of Appalachian Surface Coal Mining
Operations under the Clean Water Act, National Environmental Policy Act, and

the Environmental Justice Executive Order

FROM: Peter S. Silva \
Assistant Adminigtrator for Water
Cynthia Giles
Assistant Adm aforceitient and Compliance Assurance

TO: Shawn Garvin
Regional Administrator, EPA Region 3

A. Stanley Meiburg .
Acting Regional Administrator, EPA Region 4

Bharat Mathur
Acting Regional Administrator, EPA Region 5

1. Purpose

The purpose of this detailed memorandum is to provide further clarification of EPA’s roles and
expectations, in coordinating with our federal and state partners, to assur¢ more consistent,
effective, and timely compliance of Appalachian surface coal mining operations with the
provisions of the Clean Water Act (CWA), National Environmental Policy Act (NEPA), and the
Environmental Justice Executive Order (E.O. 12898)."% This memorandum reflects reviews of
past practices and emerging science to improve and strengthen permit decision-making in order

! This memorandum is effective immediately. Concurrent with its release, however, EPA is seeking public comment
on this interim final document. We fully understand the importance of this memorandum to our federal and state
partners, the coal industry, and the public, and we recognize the value in receiving their input based on experience
with its implementation. The public comment period will conclude on December 1, 2010. No later than April I,
2011, EPA will issue final guidance after consideration of public comments and the results of the Science Advisory
Board (SAB) review, and consistent with our experience in implementation of this memorandum. EPA may revise
the guidance sooner, as appropriate, consistent with the SAB review. EPA is publishing a notice in the Federal
Register that provides additional details on the public comment process.

2 1n addition to this memorandum, EPA is working with other federal agency partners to develop and implement an
interdgency environmental justice strategy to more fully evaluate environmental justice considerations in review of
Appalachian surface coal mining activities. This strategy will provide more detailed information and specific
actions to avoid and mitigate adverse impacts to low-income and minority populations.

1




environmental statutes, implementing regulations, and

to better ensure compliance with federal
policies.” We hope this memorandum will also be helpful to our federal and state partners, the
ing the need to reduce

regulated public, and others in clarifying EPA’s expectations regard
harmful impacts on public health and the environment associated with Appalachian surface coal

mining and to more effectively include the voices of adversely affected communities in the

Appalachian coalfields, including low-income or minority populations.4 We expect you to begin

using this interim final guidance immediately in your review of Appalachian surface coal mining
activities. '

II. Introduction

A. Background

The CWA entrusts EPA with overall responsibility to administer its provisions, including |

protection of human health, water quality, and the environment in coalficld communities
throughout Appalachia. CWA protections, including water quality requirements, extend to all -
waters of the United States, from headwater streams to the larger downstream systems that they

feed. In particular, EPA’s CWA responsibility includes preserving the long-term integrity of

Appalachian watersheds, which is important in protecting their ecological condition and
mmunities. We make every effort to

maintaining safe, clean, and abundant water for local co
fulfill these responsibilities without compromising the economic and energy benefits that coal-
mining provides to both the Appalachian region and the entire nation. ‘

In recent months, the Obama Administration has worked to ensure timely review of
permit applications that have faced delays in the courts for many years. It is our hope that our

efforts to make responsible and expeditious decisions on these applications will reduce the

likelihood of judicial challenges to the permits and thus will be seen as a demonstration of our -
¢ security and protects the

commitment to an Appalachian coal industry that provides economi »
health of Appalachian communities, without violating environmental standards established under -

the law.

The environmental legacy of mining operations in the Appalachian region is far-reaching.
Recent studies, as well as the experiences of Appalachian coalfield communities, point to new
environmental and health challenges that were largely unknown even ten years ago. Since 1992,
nearly 2,000 miles of Appalachian streams have been filled at a rate of 120 miles per year by

3 The CWA and NEPA provisions and regulations described in this document contain legally binding requirements.
This guidance does not substitute for those provisions or regulations, nor is it a regulation itself. It does not impose
legally binding requirements on EPA, the U.S. Army Corps of Engineers (Corps), the States, or the regulated
community, and may not apply to a particular situation depending on the circumstances. Any decisions regarding a
particular permit will be based on the applicable statutes, regulations, case-specific facts and circumstances, and
case law. Therefore, interested persons are free to raise questions about the appropriateness of the application of this
guidance to a particular situation, and EPA and/or the Corps will consider whether or not the recommendations or
interpretations of this guidance are appropriate in that situation based on the statutes, regulations, and case law.

4 The discussion of the provisions of the CWA, NEPA, and E.O. 12898 in this memorandum focuses on their
sons in Kentucky, West Virginia, Virginia, Ohio, Tennesses,

* applicability to Appalachian surface coal mining operati
and Pennsylvania.




surface mining practices. A recent EPA study found that nine out of every 10 streams ,
downstream from surface mining operations were impaired based on 2 genus-level assessment of
aquatic life.’ Another federal study found elevated levels of highly toxic and bioaccumulative

selenium in streams downstream from valley fills.5 These impairments are linked to

contamination of surface water supplies and resulting health concerns, as well as widespread
the estimated scale of

impacts to stream life in downstream rivers and streams. Further,
deforestation from existing Appalachian surface mining operations is equivalent in size t0 the
state of Delaware. Appalachian deforestation has been linked to significant changes in aquatic
communities as well as to modified storm runoff regimes, accelerated sediment and nutrient

transport, reduced organic matter inputs, shifts in the stream’s energy base, and altered thermal

regimcs." Such impacts have placed further stresses on water quality and the ecological viability

of watersheds.

It has been a high priority of this Administration — and EPA Administrator Lisa P.
Jackson — to reduce the substantial environmental and human health consequences of surface
coal mining in Appalachia, and minimize further impairment of already compromised

watersheds. Administrator Jackson has also made working toward en ironmental justice a
priority. EPA seeks to enhance water quality and environmental protection in close partnership-
with the states and other federal agencies, which have key implementation roles under the CWA,

and under NEPA and E.O. 12898, respectively. As scientific evidence grows, EPA has a legal
responsibility to address the environmental consequences of Appalachian surface coal mining.

In June 2009, the Department of the Army, EPA, and the Department of the Interior
(DOT) signed a Memorandum of Understanding (MOU) to minimize the harmful consequences
of Appalachian surface coal mining practices. The MOU reflects an agreement among the
agencies to strengthen the environmental reviews of Appalachian surface coal mining projects

under the CWA, NEPA, and the Surface Mining Control and Reclamation Act (SMCRA). EPA

committed to improve its review of permits issued under Section 404 and to bolster coordination
ley fills and state water

with states on both Section 402 permits for pollutant discharges from val

quality certifications (Section 401) for mining operations. The Corps committed to reassess

Nationwide Permit 21, a general permit used to authorize some surface coal mining activities,

and to work with EPA to clarify Section 404 policies for environmental review and mitigation.
DOI committed to evaluate how the Office of Surface Mining Reclamation and Enforcement
(OSM) can more effectively oversee state permitting and enforcement activities under SMCRA.

»

5 pond, G.J., M. E. Passmore, F.A. Borsuk, L. Reynolds, and C. J. Rose. 2008. Downstream sffects of mountaintop
ertebrate bioassessment tools. -~

coal mining: comparing biological conditions using family- and genus-level macroinv
J. N. Am. Benthol. Soc. 27(3):717-737. '

§ Bryant, G., S. McPhillamy, and H. Childers. 2002. A Survey of the W
Region of Mountaintop / V alley Fill Coal Mining. Mountaintop Mining
Tmpact Statement. USEPA Region 3. Wheeling, WV.
hitp://www.epa.gov/region03/mtnto /eis200 dices

7 Webster, IR, S.W. Golladay, EF. Benfield, .L. Meyer, W.T. Swank, and J

ater Quality of Streams in the Primary
Valley Fill Programmatic Environmental

B. Wallace. 1992. Catchment

h at Coweeta Hydrologic Laboratory. In P.J. Boon,
_ John Wiley and Sons, New York, N.Y.

disturbance and stream response: an overview of stream researc
P. Calow, and G.E. Petts (eds.). River Conservation. and Management




B. CWA, NEPA, and E.O. 12898

The CWA, 33 U.S.C. 1251 et seq., establishes a comprehensive program designed “to |
restore and maintain the chemical, physical, and biological integrity of the Nation’s waters.” 33

U.S.C. Section 1251(a). To achieve that objective, CWA Section 301(a) prohibits the “discharge

of any pollutant” — defined as the addition of any pollutant to the waters of the U.S. from any

point source — except “as in compliance with” specified provisions of the CWA. 33US.C.
Sections 1311(a), 1362(7), 1362(12). In most cases, regulated entities achieve compliance with
the relevant CWA provisions by obeying the terms of a permit issued under one of the CWA’s
two complementary permitting programs: (1) a permit program for discharges of dredged or fill
' material, which is administered primarily by the Corps pursuant to Section 404 of the CWA, 33
U.S.C. 1344; or (2) the National Pollutant Discharge Elimination System (NPDES), which is

administered by the EPA and authorized states pursuant to Section 402 of the CWA, 33 U.S.C.

1342. Section 401 of the CWA also applies where federal permits are issued, enabling states to -

certify (or waive) that discharges from permitted operations are in compliance with state
environmental regulations. Typically, surface coal mining operations in the steep slopes of
Central Appalachia require Section 404 permits for the discharge of mining overburden into
waters of the United States (e.g., valley fills, mine-through operations), mine faceups, stream
diversions, road crossings, coal process waste impoundments, and for discharges to create
sediment ponds. Discharges from the sediment ponds and any other stormwater discharges
require Section 402 permits. Because the Corps issues Section 404 permits in Appalachia, states

have authority to condition those permits under Section 401.

In addition, NEPA requires an assessment of the environmental impacts of federal
Impact Statement (EIS) for federal

actions, including the preparation of an Environmental
actions that have a significant effect on the quality of the human environment. For example, the

Section 404 review by the Corps of a proposed mining operation with discharges into waters

the U.S. triggers review under NEPA. An EIS presents a comprehensive and transparent

evaluation of the wide range of potential environmental and human health impacts associated

with a federal action, as well as project alternatives that may avoid and minimize significant

adverse impacts.

E.O. 12898 and the Presidential Memorandum that accompanies it also need to be

addressed appropriately in the context of any federal action — such as federal permitting under

the CWA and SMCRA — including federal actions that are subject to NEPA. E.O. 12898

provides that: “To the greatest extent practicable and permitted by law. ..each Federal agency
shall make achieving environmental justice part of its mission by identifying and addressing, as
appropriate, disproportionately high and adverse human health or environmental effects of its
programs, policies, and activities on minority populations and low-income populations.”
Consideration of environmental justice concerns is vital to understanding the potential
human health and environmental impacts of surface coal mining during the CWA and SMCRA
permitting and NEPA review processes. The Presidential Memorandum articulates the role of

federal environmental statutes in securing human health and environmental protection of
vulnerable populations and assuring their participation in the process.




E.O. 12898 calls for actions that can address several key environmental justice issues

associated with surface coal mining. These include: conducting research, data collection, and
analysis on direct, indirect and cumulative impacts; identifying patterns of subsistence
consumption of fish and wildlife; and providing effective public participation and access to
information. EPA will implement the E.O. by identifying and addressing, as appropriate, any

adverse effects of proposed federal activities on low-income and minority populations, including
ways or measures 10 mitigate any adverse effects.

C. Recent Program Reviews and Emerging Science

Three key considerations have motivated the Agency’s development of this

memorandum. First has been the collection and publication of technical information

documenting the scope and significance of adverse environmental and water quality effects

associated with surface coal mining practices. Second, EPA has recently completed reviews of

permitting actions under CWA Sections 402 and 404 for Appalachian surface coal mining. Thesc

reviews demonstrate that current permitting practices can be more effective in addressing

adverse environmental and water quality effects associated with coal mining by more robustly

conducting analyses required by the CWA. Third, EPA scientific offices are conducting -
extensive work evaluating the relationship between pollutants in streams associated with surface
coal mining and impacts from these pollutants on aquatic ecosystems. As a result of this work,
EPA is poised to initiate additional independent technical review and public evaluation of

potential new water quality values for conductivity based on effective science and the need to

improve protection of water quality, public health, and the environment.

Numerous studies, data submitted to permitting authorities for proposed mining acti‘vities,' and
some state impaired waters lists published pursuant to CWA Section 303(d), have shown that

high levels of conductivity, dissolved solids, and sulfates are a primary cause of water quality

impairments downstream from mine discharges. These studies build upon existing research from
as sulfate, as well as the :

other regions that demonstrated the toxicity of specific ions, such

complex interplay of ionic constituents associated with coal mining operations.8 Dissolved -
solids contained in waters draining from valley fills are a primary cause of biological impairment
resulting from changes in benthic species richness and diversity (particularly species of mayflies,
a key component of headwater stream communities). An example of these studies is Pond et al.
(2008), which found evidence that mining activities have subtle to severe impacts on
downstream aquatic life and the biological conditions of stream.’ A 2003 published study by
Kennedy et al. linked elevated conductivity levels in coal effluent to impaired, sensitive aquatic
fauna.’ A 2004 Kentucky Department for Environmental Protection study found that the loss of

mayflies in streams below mined sites indicates that these organisms are especially sensitive to

and acclimation on the acute toxicity of

8 Soucek, D.J. and A.J. Kennedy. 2005. Effects of hardness, chloride,
24:1204-1210.

sulfate to freshwater invertebrates. Environmental Toxicology and Chemistry
9 pond et al. 2008.

10 K ennedy, A.J., DS. Cherty,
Leading Creek Watershed, Meigs County,
331

and R.J. Currie. Field and laboratory assessment of a coal processing effluent in the
Ohio. Archives of Environmental Contamination and Toxicology 44:324-
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coal mine drainage.”’ A 2005 published study by Kennedy et al. linked impairment of aquatic
life to elevated levels of Total Dissolved Solids (TDS)."? Finally, a 2010 published study by
Pond links specific conductance as the most strongly correlated factor to a reduction of
Ephemeroptera in streams impacted by mining and residential development.

In addition, an analysis of peer-reviewed studies recently published in the journal

Science shows that ecological losses downstream of coal mining valley fills are associated with-
increased levels of TDS and conductivity, sulfates, and selenium.* EPA’s Office of Research -
and Development (ORD) recently completed a review of the scientific literature on surface coal
mining and found effects that included resource loss, water quality impairment, and adverse

effects on aquatic ecosystems. This report is being submitted to the EPA Science Advisory

Board (SAB) for review and is also publicly available.
tices under CWA Sections 402

EPA recently conductéd assessments of permitting prac

and 404 for surface coal mining projects in Appalachia. The Permit Quality Review of Section

402 permits in West Virginia, Kentucky, Tennessee and Ohio, conducted in September and
£ downstream water quality

October 2009, identified concerns related to effective protection 0 _
consistent with requirements of the CWA. The concerns focus on the interpretation of narrative
and numeric criteria in CWA Section 402 permits for surface coal mining projects. In addition, -

the evaluation of pending coal mining projects under the EPA-Corps Section 404 Enhanced
Coordination Procedures (ECP) found that many of these projects may not be consistent with
EPA and Corps regulations, including the Section 404(b)(1) Guidelines. As many as 80% of
these permits raised concerns with respect to compliance with state narrative water quality
standards, while more than half raised concern for the potential for significant degradation of

aquatic ecosystems.
The emerging science related to adverse environmental and water quality effects is based
d science and quality assurance

on data and analyses subjected to the rigors of peer-reviewe
d agency policy specifies necessary

reviews. EPA places a high priority on quality assurance an
quality assurance activities be performed to ensure data are of sufficient quan ity and adequate
quality for their intended use. EPA’s reviews of ambient chemical and biological data and
analyses that support some permitting decisions have revealed consistent and serious issues with
underlying data quality, such as erroneous field meter readings, biological samples collected
outside of state index periods or during extreme low flows, and inclusion of non-endemic taxa in
taxonomic lists. Analyses of these data also have demonstrated concerns, such as inappropriate
aggregation of biological data from several stream types (headwater to larger river) or several

Water Quality Branch. Effects of Surface

! K entucky Department for Environmental Protection, Division of Water,
Eastern Kentucky Coalfield Region.

Mining and Residential Land Use on Headwater Stream Biotic Integrity in the

12 K ennedy A. J., D.S. Cherry and C.E. Zipper. Evaluation of Ionic Contribution to the Toxicity of a Coal-Mine
Effluent Using Ceriodaphnia dubia. Archives of environmental contamination and toxicology vol. 49.2:155-162.
13 pond, G.J. “Patterns of Ephemeroptera taxa loss in Appalachian headwater streams (Kentucky, USA).”

Hydrobiologia 641(1):185-201. v
“palmer, M.A., E.S. Bernhardt, W H. Schiesinger, KN. Eshleman, E. Foufoula-Georgiou, M.S. Hendryx, AD.

Lemly, G.E. Likens, O.L. Loucks, M.E. Power, P.S. White, P.R. Wilcock. 2010. Mountaintop Mining
Consequences. Science 327(5962):148-149. :




seasons, failing to reflect natural data variability, and inappropriately including several samples
from one site as independent samples in a statistical analysis (pseudoreplication).

Regions should ensure that the environmental data supporting CWA decision-making are

carefully scrutinized to ensure they are of sufficient quality to support their intended use.
Regions should encourage the incorporation of Quality Assurance Project Plans (QAPPs) for
sampling data and Quality Assurance/Quality Control (QA/QC) data within data submitted to
EPA through the permitting process. For guidance in ensuring environmental data are of
sufficient quality, Regions should consult the agency's quality assurance policy at

hgp://www.e@.gov/gualig/inﬂex.hu_gl.

EPA has made substantial progress in recent months in the development of high-quality
scientific information to support new numeric water quality values for conductivity, which is
regularly observed at high levels in streams downstream from Appalachian surface coal mining
operations. EPA expects, consistent with the requirements of the CWA, that the use of these
values and the extensive scientific information that supports these numbers will be extremely
helpful to states in the development of water quality-based effluent limits for Section 402
permits. Establishing enforceable numeric limits for conductivity, selenium, and other
parameters in state Section 402 permits will help to improve water quality and better protect
public health and aquatic life in streams downstream from Appalachian surface coal mining

operations.
1. EPA Oversight of NPDES Permitting for Surface Coal Mining Operations in
Appalachia ‘

EPA has reason to believe that discharges from surface mining activities have a significant
potential to cause nonattainment of applicable water quality standards downstream from valley
fills, impoundments, and sediment ponds. Discharges from Appalachian surface coal mining
activities have been found to have a high potential to impact aquatic life uses.”” Numerous

studies, data submitted to permitting authorities for proposed mining activities, and some state
Section 303(d) lists have shown high levels of conductivity and dissolved solids and sulfates to
stream from such mine discharges.

be a primary cause of water quality impairments do

The Office of Water has been worki‘ng closely with Regions 3, 4, and 5 to assess the quality

of state-issued CWA Section 402 (NPDES) permits for surface coal mining operations with

respect to the requirements of each state’s permitting program in the Appalachian states of

Tennessee, Ohio, Kentucky, and West Virginia. EPA has also been assessing permits for their
al of this assessment is to strengthen

compliance with applicable federal requirements. The go
these state-issued NPDES permits to better address the impacts discussed above.

require NPDES permits to contain
to protect water quality, water quality-
luded appropriate technology-based

The CWA and EPA’s implementing regulations
technology-based effluent limits and, where necessary
based effluent limits. All permits reviewed by EPA inc

15pond et al. 2008.



limits for pollutant parameters listed in the effluent limitation guidelines for coal mining (40
am oversight and a

CFR Part 434). However, based on observations from both ongoing progr
focused Permit Quality Review of permits for surface coal mining activities, including detailed
discussions with state permit writers, EPA has identified certain concerns common {o many of
the reviewed permits that warrant immediate attention to ensure that water quality is protected.
Therefore, when Regional offices exercise their authority to review draft or proposed state ‘
NPDES permits for discharges to waters of the U.S. associated with Appalachian surface coal
mining operations, Regions should evaluate several aspects of those permits as detailed below.

The sections below detail requirements of the Act and issues identified during EPA’s recent
lar concerns when reviewing draft or

Permit Quality Review. Should Regions identify simi

proposed permits in the future, we encourage you to work with your authorized states to resolve
these concerns. As noted below, however, where discussions with the state do not producea -
proposed permit that, in the Region’s judgment, satisfies the requirements of the Act, an

objection to the issuance of the proposed permit would be an appropriate response. We

encourage the Water Division Directors of the three Regions to work together to.ensure a

comparable level of review and response across Appalachia.

A. Completion of Required Reasonable Potential Analyses
As noted above, the CWA requires NPDES permits to contain water quality-based effluent

limits when necessary to meet water quality standards (CWA Section 301(b)(1)(C); 40 CFR

Section 122.44(d)(1)). In order to determine whether water quality-based effluent limits are
“reasonable potential analysis.” A

necessary, the permitting authority is required to conduct a
reasonable potential analysis determines whether a discharge will cause, or has the reasonable

potential to cause or contribute to, an excursion above a numeric or narrative water quality
standard. EPA’s regulations, EPA’s 1991 Technical Support Document (TSD) for Water
Quality-based Toxics Control (EPA/505/2-90-001 PB91-127415)16,‘and established state

procedures explain how to conduct this analysis.

EPA’s review of NPDES permit administrative records found that parameters known to be

present in the effluent, based on data submitted with the permit applications, were often not
assessed for the reasonable potential to cause or contribute to an excursion aboye water quality
standards. Although each permit requires a case-specific analysis, in general, an NPDES permit

that fails to show evidence of a parameter-specific reasonable potential analysis will be

inconsistent with the requirements of the CWA. Furthermore, EPA expects that in many, if not
most, cases the available science will demonstrate that there is a reasonable potential for these
discharges to cause or contribute to an excursion above numeric or narrative water quality

standards, thus making water quality-based effluent limits necessary.

To characterize the effluent, existing dischargers applying or reapplying for NPDES

permit coverage should provide the permitting authority with screening data for a suite of

pollutants and pollutant parameters listed in the applicable NPDES permit application form.
However, for new (proposed) discharges, the application form for an individual permit requires

16 This publication is available at ht_tg://www.epa.goyfnﬂes/p_ql_:s/owmﬁgﬂ.ggi.




only an estimate of the efﬂﬁent characteristics. In addition to data specifically required by
permit applications, 40 CFR Section 122.21 allows permitting authorities to request any
additional data as necessary to support an assessment of potential water quality impacts (-g-»

conductivity and total dissolved solids). Facilities applying for coverage under an NPDES

general permit are required to submit information specifically identified in the Notice of Intent
- provisions of the general permit. EPA’s review of permits and associated records found that

states generally did not adequately document Or explain how information submitted by applicants
was used to characterize the nature of their actual or proposed discharges. In particufar, where

facilities had proposed to discharge, but had not yet begun construction or operation, the files
contained little discussion of how the permitting authority projected or anticipated the types and

concentrations of pollutants expected in the effluent.
Where effluent data are available (i.c., for existing discharges), EPA’s expectation is that
permitting authorities will use all valid and representative data to determine whether the
discharge causes, has the reasonable potential to cause, or oIt butes to an excursion of numeric
and/or narrative water quality criteria and standards. For new (proposed) discharges, the o

permitting authority should require the applicant to characterize the anticipated pollutant

concentrations and loads using data from similar discharges and/or based on characteristics of
' facilities located adjacent

local soils and geology. For example, these data may be from mining

to or having similar geologic characteristics as the mine under review, or from ambient data
Permitting authorities

collected as part of the Section 404 or SMCRA permit applications.
should independently seek to obtain such data if not submitted by the applicant or can reject the
application as not sufficient. Ambient water quality data collected as part of the SMCRA and

Section 404 permitting processes should be included in the NPDES permit development process
conditions in reasonable

and, where appropriate, should be incorporated as “packground”
potential analyses.

B. Incorporation of Numeric Water Quality Standards in Terms of NPDES Permits

Where a surface coal mining discharge is found to have reasonable potential to exceed a
ire that NPDES permiits include water

numeric water quality standard, the regulations requ
quality-based effluent limits (WQBELS) based on the existing numeric water quality criteria in
state water quality standards. While EPA’s Permit Quality Review found that many permits did

incorporate all relevant numeric water quality standards, some permits omitted them. As one

example, all Appalachian states have adopted a chronic numeric criterion for selenium of 5 g/l
analysis indicate that the

for the protection of aquatic life. Should a reasonable potential
discharge of selenium (or another parameter) has the potential to cause or contribute to an
excursion above any state standard and a state fails to include a WQBEL based on the e.xisting

state water quality standard, EPA expects that such a permit would not be consistent with the
CWA. -

Tt is the responsibility of the applicant to characterize the wastewater to be discharged

from the permitted facility. In order to have a complete NPDES permit application, data must be

presented by the applicant to properly characterize its discharge to enable a reasonable potential

analysis to be completed by the permit writer at the time of permit issuance. Data may be
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secured through evaluation of similarly situated facilities in adjacent watersheds or similar

practices in the same ecological or geological setting.

Where there is an approved Total Maximum Daily Load (TMDL) for the receiving

waterbody, the receiving waterbody is listed as impaired on the state’s approved Section 303(d)

list, or a downstream waterbody may be affected by the discharge, it will be important that the
{lutants for which the TMDL was

reasonable potential analysis include an analysis of the po
established or for which the waterbody is listed as impaired, or for pollutants that may affect

downstream waters.

1. Specific Guidance Regarding Compliance Schedules
Compliance with all NPDES permit terms is required at the time of permit issuance.
However, federal regulations at 40 CFR Section 122.47 allow for NPDES permits to include
compliance schedules for the achievement of WQBELS, when determined to be appropriate
under discharger-specific circumstances. When determined to be appropriate, a compliance

schedule must require compliance with the WQBEL within a time determined to be “as soon as
possible” based on a discharger-specific evaluation. Compliance schedules are only available for
WQBELS based on water quality standards that have been newly adopted after July 1, 1977, and

ds authorize the use of such schedules. For further

where the applicable water quality standar
guidance regarding considerations for Regions when evaluating compliance schedules, please
Director, Office of Wastewater

see the May 10, 2007, Memorandum from James Hanlon, '
Management to Alexis Strauss, Director, Water Division, EPA Region IX, and the November 16,

2007, Letter from Jon M. Capacasa, Director, Water Protection Division, US EPA Region IIL, to
Lisa A. McClung, Director, Division of Water and Water Management, West Virginia DEP, and

Randy Huffman, Director, Division of Mining And _Reclamation, West Virginia DEP. 7

C. Incorporation of Narrative Water Quality Standards in the Terms of NPDES Permits

In addition to those parameters for which there are numeric water quality standards, all
Appalachian states have adopted narrative water quality standards. Of particular relevance here,
i do not currently have applicable aumeric water quality criteria that
of conductivity, total dissolved solids, and

nearly all Appalachian states
account for the effects associated with high levels
achian states have applicable narrative water

sulfates. In lieu of such numeric criteria, all Appal

quality criteria. EPA regulations are clear that NPDES permits must contain provisions that

er quality standards and narrative water quality standards and that

implement both numeric wat
the same reasonable potential analysis completed for numeric standards must be completed for

narrative standards as well. 40 CFR Sections 122.44(d)(1) and (d)(1)(vD)-

EPA’s review of permits found that states did not incorporate provisions that would
implement the relevant narrative water quality standards relating to discharges that increase the
levels of conductivity, total dissolved solids, and sulfates. The permits do not contain limits
based on whole effluent toxicity (WET) and/or a chemical-specific numeric interpretation of the

17 These documents are available at hﬁp://www.gpa.goy/gwow/weﬂgds/guidgce/migigg.ht_ml
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narrative criteria as required by 40 CFR Sections 122.44(d)(1)(v) and (vi). In addition, the

permits’ statements of basis or fact sheets do not provide information indicating that the narrative
t limitations are necessary. -

criteria were considered as part of the determination of which effluen
Although EPA’s review of each permit is case-specific, EPA expects that a permit that failsto
include provisions implementing the narrative water quality standards and fails to explain why
such omission is appropriate under the regulations will not be consistent with the requirements of

the CWA. 8

1. Documentation on How States Will Derive Effluent Limits Based on Narrative Water ‘

Quality Standards

EPA Regions should request that states provide documentation describing how the states
will perform a reasonable potential analysis and, where necessary, develop efiluent limits (or
other permit conditions), to ensure compliance with the state’s narrative water quality standards.
The state should provide a detailed description of the decision-making process, including the
types and sources of data used to characterize both expected effluent quality and receiving water
quality with respect to narrative water quality standards. Baseline water quality analyses ‘

required for SMCRA permit applications and projected or estimated effluent concentrations

characterizing expected effluent quality are expected to be used to inform each state’s decisions.

In documenting how they will interpret and implement their narrative standards, the

states should take into account that the NPDES regulations at 40 CFR Section 122.44(d)(1)(vi)
rtaining to a pollutant that may cause of

require the consideration of relevant information pe

contribute to an excursion above an applicable state narrative water quality standard. The
scientific literature is increasingly recognizing the relationship between conductivity levels in
Appalachian streams and impacts t0 aquatic biota in streams below surface coal mining
operations. Based on field measurements comparing unmined and mined watersheds in Central

~ Appalachia, the peer-reviewed 2008 "Pond-Passmore” study concluded that aquatic life at sites
with specific conductance greater than 500 uS/cm were observed to have been adversely

impacted based on a genus-level multi-metric biological index.”” In addition, EPA's draft report,

A Field-Based Aquatic Life Benchmark for Conductivity in Central Appalachian Streams,” “also
tudy, which is publicly

recognizes stream-life impacts associated with conductivity. This s
available and will undergo external peer review by the SAB, applies EPA's standard method for

18 11 the limited cases in which a state determines that it is infeasible to calculate a numeric efflueat {imit to
opriate WET limits and best

implement a narrative water quality standard, the state should include in the permit appr

management practices (BMPs) to control or abate the discharge of pollutants, consistent with 40 CFR. Section
122.44(k)(3). In these limited circumstances, the state would need to document the basis for its determination that a
numeric efftuent limit for the narrative standard was infeasible to calculate, and would need to include associated
provisions for monitoring the effectiveness of BMPs. Monitoring should include in-stream conditions of aguatic
biota consistent with state biocriteria. Should downstream impacts exceed biocriteria, provisions for adaptive

remedial action should be included.

1% pond et al. 2008.
2 This methodology and benchmark were developed in 8 parallel but unrelated track to a literature review summary
of the effects of mountaintop mining and valley fills produced by EPA that has also been issued for Science

Advisory Board review and consultation.
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deriving water quality criteria to field measurements and concludes that genus-level impacts to
the biological community occur at conductivity levels of 300 pS/cm. L :

During the SAB review process, EPA believes that this report should be considered by
Appalachian states as relevant information per 40 CFR Section 122.44(d)(1)(vi) in implementing
applicable state narrative water quality standards in NPDES permits, and by Regions in your
review of these permits. Documentation of how each state will interpret and implement its
narrative water quality standards (in light of the data and conclusions of this conductivity report

and other relevant information) will help ensure that the public and the regulated community

have a better understanding of the state’s decision-making process and increased certainty that
neral matter, EPA expects that the -

narrative water quality standards are adequately met. Asage

conductivity impacts of projects with predicted conductivity levels below 300 pS/cm generally
will not cause a water quality standard violation and that in-stream conductivity levels above 500
puS/cm are likely to be associated with adverse impacts that may rise to the level of exceedances
of narrative state water quality standards.Z If water quality modeling suggests that in-stream
levels will exceed 500 pS/cm, EPA believes that reasonable potential likely exists to cause or

contribute to an excursion above applicable water quality standards; unless, based on site-
specific data, the state has an alternative interpretation of their water quality standards that is
supported by relevant science. Similarly, if water qualit'y monitoring suggests that in-stream
levels will exceed 300 uS/cm but will be below 500 puS/cm, EPA should work with the
permitting authority to ensure that the permit includes conditions that protect against
conductivity levels exceeding 500 pS/cm. In circumstances where conductivity levels in waters

proposed for new mining related discharges already exceed 500 pS/cm, EPA will coordinate

with the permitting authority on a site-specific basis to ensure these new discharges will not
Once EPA’s draft conductivity

cause or contribute to a violation of water quality standards.
report is finalized following SAB review, we will evaluate whether changes t0 the c,onduc_tivity

benchmarks identified here are appropriate. :

At a minimum, should the record indicate that a reasonable potential exists, the

permitting authority must demonstrate in the administrative record, based on site- or receiving-
water-specific information, how the permit implements the narrative water quality standards in a
manner that is consistent with the CWA, and Regions are encouraged to review such a record

carefully. For new (proposed) discharges, the permitting authority should require the applicant
to characterize the anticipated pollutant concentrations and loads using data from similar

discharges and/or based on the characteristics of local soils and geology. As noted above, as a
general matter, EPA expects that in-stream conductivity levels above 500 pS/cm are likely to be

associated with adverse impacts to water quality. The scientific literature has identified
condugctivity levels above this level in impaired streams below surface coal mining operations in
Appalachian ecoregions 68, 69, and 70 and, therefore, it is generally likely that such surface coal

mining operations will have a reasonable potential to cause or contribute to an exceedance of

21 o described in the report, this study may be applied to all waters in the Appalachian region that are dominated by

salts of SO and HCOy at circum-neutral pH and low levels of chloride. \
22 Iy certain fact-specific circumstances, conductivity levels above 500 puS/cm may not be associated with adverse

aquatic impacts. EPA will work able potential.

with permitting authorities on a site-specific basis to assess reason
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water quality standards.® Permits for discharges associated with activities other‘fhan surface
coal mining should also be evaluated to determine whether they are likely to result in in-stream
s unique to surface coal

conductivity levels above 500 pS/cm. We believe that circumstance
mining, however, are principally responsible for the increase in conductivity levels observed in

_ surface waters downstream of mining practices. Surface coal mining involves disturbing large
volumes of rock and dirt, land clearing, and spoil disposal activities at a scale not typically
associated with activities such as development practices or forestry. We do not have studies of

other non-mining activities demonstrating a likelihood that they will have a reasonable potential ‘

to cause or contribute to an exceedance of water quality standards. EPA should coordinate with
nable potential

the permitting authority to consider relevant information when conducting a reaso
analysis for other activities on a case by case basis.

The state must provide adequate documentation in the permit fact sheet or statement of
where necessary, developed

basis to demonstrate that it has assessed reasonable potential and,
effluent limits (or other permit conditions) adequate to protect all applicable water quality
standards, including narrative water quality standards. EPA will review the adequacy of the
state’s explanation in its fact sheet or statement of basis, considering the available scientific and

other information. Where EPA concludes that the state’s explanation is not adequate, or the state

fails to provide an explanation of how it
standards, EPA may object to the permit in accordance with the provisions o

123.44(c).

has interpreted or applied its narrative water quality
f 40 CFR Seption

D. Completiﬁg an Appropriate Antidegradation Analysis

_ As EPA increases its oversight of permits associated with surface coal mining activities,
EPA will also focus on ensuring that permits are issued consistent with water quality standards-

related antidegradation regulations, policies and procedures. State antidegradation policies

provide protection of waters from degradation. EPA will, in its oversight of NPDES permits,

ensure that adequate antidegradation reviews have been conducted for the receiving water

consistent with applicable state water quality standards.

Antidegradation regulations require that all permits include limits sufficient to maintain
resource waters (Tier 3),

and protect existing uses (Tier 1). For outstanding national
antidegradation requires the maintenance and protection of ambient water quality (e.g., nO

lowering of water quality). For high quality waters (Tier 2), where the quality of waters exceeds
the level necessary to protect the use, EPA will particularly focus on ensuring that the state has
made the finding that allowing lower water quality is “necessary o accommodate important

social or economic development in the area in which the waters are located.” 40 CFR Sec':tion
131.12(2)(2). This amounts to a two-part test: demonstration of the extent to which the discharge

is “necessary” in the manner and magnitude proposed, and of its importance for social or

economic development.

ppalachian states referenced earlier in this memorandum.
ov/wed/pages/ecoregions/level_jii-htm.

B Ecoregions 68, 69, and 70 include portions of the six A
A map of these ecoregions is available at http://www.epa.
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The finding of necessity is among the most important and useful aspects of an

antidegradation program. EPA expects an alternatives analysis to evaluate whether the proposed

discharge is “necessary.” This analysis should include consideration of a range of less-degrading
anner of discharge (e.g., non-

or non-degrading alternatives to the direct discharge or to the m

discharging options, relocation of discharge, alternative processes, and innovative treatments).
In the finding of social or economic importance of the proposed activity, EPA expects the state
to analyze the social and/or economic impact associated with the lowering of water quality. The

state should provide documentation to support its antidegradation analysis.

There are similar analyses of alternatives performed under CWA Sections 401, 402, and
404; NEPA; and SMCRA. To the extent that a Section 402 antidegradation analysis has been

completed concurrently or in advance of analyses performed under these related authorities,

Regions should encourage permitting authorities to use the Section 402 antidegradation analysis

to inform similar analyses under these related authorities.

E. Conclusions Regarding Improved NPDES Permitting

_ Initially, we want to encourage the Regions to continue t0 work proactively with
authorized states to improve the quality of state-issued NPDES permits for surface coal mining.

In that regard, we offer eight specific suggestions:
1. Regions should request information from each state as to how that state is interpreting
and incorporating applicable numeric and narrative water quality standards within its

permitting decisions.

ate in the administrative record, based on site-

2. The permitting authority must demonstr:
or receiving-water-specific information, the reasonable potential determination and

the basis for any limits or other permit requirements including how the permit
implements the narrative water quality standards in a manner that is consistent with

the CWA.

3. In recognition of the fact that during discussions with state permitting staff, some
state permit writers indicated they did not have sufficient tools to interpret the -
narrative water quality standards for these discharges, Regions should foster
additional dialogue on information and tools EPA could provide to assist the states in

translating their narrative criteria into numeric effluent limits.

4. Permitting authorities should consider data from similarly situ ted mines in their
" reasonable potential analyses for new facilities. In addition, as noted in Chapter 3.2
of EPA’s “Technical Support Document for Water Quality-based Toxics Control,”
permitting authorities may determine reasonable potential based on information other
than effluent data, such as the nature of the operation and its potential impact on the
receiving water. Regions should evaluate whether required and appropriate data are

» EPA Office of Water, March 1991. ‘

% wTechnical Support Document for Water Quality-based Toxics Control.”
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submitted with permit applications and encourage permitting authorities to consider

permit applications incomplete if the data characterization is not sufficient.

5. Regions should consider objecting to permits that do not assess reasonable pgtential’
effectively or-fail to implement numeric and narrative standards. ‘

6. Regions should review, as appropriate, general permits, notices of intent, individual
permits, and public participation efforts, and provide comments on eligibility,
WQBELS, and antidegradation in particular.

7. In situations where an NPDES permit has already been issued, but other permits or
authorizations are required before a project may proceed, we encourage Regions t0
work with the other permitting or authorizing authorities to address any concerns left

unaddressed by the NPDES permit, a5 appropriate.

8. Regions should evaluate the consistency of a permit’s monitoring provisions with the
statutory and regulatory requirements.

When reviewing state-issued permits, we strongly encourage you to ensure that the items
discussed above are addressed in 2 manner consistent with the CWA and EPA’s implementing
regulations. In instances in which the Region concludes that a proposed permit is not consistent
with the CWA and EPA’s implementing regulations, Regions should work closely with the state
to make improvements. Historically, Regions have used several tools to try and resolve concerns
regarding the sufficiency of state NPDES permits, ranging from comment letters to face-to-face
meetings. We encourage Regions to continue t0 utilize those tools. If, however, in the Region’s
judgment discussions with the state donot produce a proposed permit that satisfies the .
requirements of the Act, an objection to the issuance of the proposed permit would be an

appropriate response.

1. Specific Guidance Regarding Oversight of General Permits

Some discharges at surface coal mining sites are authorized through state-issued general
NPDES permits. In light of the case-specific analysis necessary to ensure that surface coal
mining activities will achieve water quality standards, general permits will often be inadequate.
Regions are strongly encouraged to advise the permitti authorities whether the Region ageees
that general permits are appropriate for these discharges or whether the Region believes that, in
light of the environmental impacts caused by these discharges and the need for tailoring permit
conditions by receiving water, permitting authorities should require individual permits in all -

instances.

Z Following such an objection, the state or other interested parties may request a hearing and provide additional
information supporting their position. After such a hearing is held (if requested), EPA can reassert its objection,
modify its objection, or withdraw its objection. If EPA continues to object (or if no hearing is requested) and if

EPA’s objections are not satisfactorily resolved by the state permitting authority, authority to issue the permit will

pass to EPA (40 CFR Section 123.44(h)).
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When reviewing a general permit, Regions should review it closely to ensure that it
NPDES Memoranda of

includes all relevant CWA requirements. Some general permits and state
Agreement (MOAs) provide EPA with the opportunity to review notices of intent to be covered

under a general permit. When you have that opportunity, we encourage you to review the .

notices of intent. For example, EPA and Kentucky have entered into a MOA that sets out EPA’s
NOIs to be covered under a

role in reviewing both individual NPDES permits and individual v
ed for in the MOA, EPA notified Kentucky in a June 16, 2009, letter

general permit. As provid
that EPA was exercising its option to review and comment, prior to issuance Or modification, on
der an NPDES

all draft NPDES individual permits, and NOIs for all proposed coverages un
general permit for proposed projects being evaluated under the ECP process. Asa result, under
the MOA, EPA will review the general permit NOIs and has 10 days 10 notify the Kentucky

Division of Water of any obj ection to the applicant’s suitability for coverage under the General

Permit.

2. Specific Guidance on Environmental Justice Considerations under CWA Section 402

There are important provisions under CWA Section 402 that may be relevant t©©
ts impact on human health

environmental justice issues stemming from surface coal mining and I

and the environment. EPA will address the adequacy of the technical and scientific aspects of
the permit, as well as public participation, in reviewing NPDES draft permits. In particular, EPA
will consider whether the public has been given meaningful opportunity for participation in
development of the permit pursuant to 40 CFR Section 124.11.

As explained above, when EPA determines that a draft or proposed permit failsto

comply with the CWA, EPA has the authority to object t0 the issuance of that permit.

Regions review draft or proposed permits for compliance with the Act, we encourage you to also

review those permits to determine the extent to which issuing the permit may result in adverse

ntal effects on low-income and minority populations. For example, a

human health or environme
Region may determine that the issuance of a permit will have adverse effects on drinking water
used as a subsistence

supplies or fisheries that are relied on by subsistence fishers, or wildlife

food source by the local population. If EPA determines that issuing the NPDES permit may

result in adverse human health or environmental effects, EPA will consider such effects when

determining whether to exercise its discretion to object to a draft state permit under CWA
Section 402(d) and EPA's implementing regulations.

IV.Strengthening EPA’s Envg’;onmenggl Review Under CWA Section 404 in
Coordination with the Corps of Engineers

EPA has long played a role in assessing environmental and water quality implications of
proposed Section 404 permits, and is authorized to prohibit or deny projects that do not meet the
in coordination

criteria in the CWA and implementing regulations. While states are responsible,
with EPA, for establishing state water quality standards, EPA has the critical authority under

CWA Section 404(b)(1) to make independent judgments about threats to. water quality. In
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addition to the documented impacts from increased sediment loading, a growing body of data

demonstrates that high conductivity and/or selenium levels in streams downstream from mining

operations contribute to the impairment of biological diversity and ecological integrity of these
streams and can lead to significant adverse impacts on the aquatic ecosystem and contamination
of drinking water supplies. EPA and Corps regulations require consideration of these
environmental and water quality concems in the evaluations of applications for permits under

CWA Section 404.

Under Section 404(a) of the CWA, the Corps is authorized to issue permits, after notice
and opportunity for public hearings, for the discharge of dredged or fill material into waters of
the U.S., including wetlands. Under Section 404(b)(1), EPA is authorized to develop guidelines,
in conjunction with the Corps, to ensure that the goals of the CWA are met. These regulations
are located at 40 C.F.R. Section 230. These Section 404(b)(1) Guidelines (Guidelines) are 4
applicable to all discharges of dredged or fill material to waters of the U.S, and the Corps issues -
Section 404 permits after evaluating proposed discharges for consistency with the Guidelines and
its own implementing regulations. 40 C.F.R. Section 230.2. EPA also reviews public notices
and general permit pre-construction notifications for Section 404 permits for consistency with
the Guidelines. Under Section 404(q) of the CWA, the Agencies have entered into a
Memorandum of Agreement (404(q) MOA) governing the sharing of information and elevating
of decisions when there is a dispute between regional and district offices over implementation of
the Guidelines.?® Finally, under Section 404(c) of the CWA, the Administrator is authorized to
“yeto” a permit if the Administrator determines that a discharge will have an unacceptable

adverse effect.”’

When reviewing Corps public notices and general permit pre-construction notifications

for CWA Section 404 authorizations for surface coal mining-related discharges to waters of the

United States in Appalachian states, Regions should be guided by the following sections.

A. Principles for Regional Review of Appalachian Surface Coal Mining Section 404 Permit.
Applications _ '
The fundamental premise of the Guidelines is that no discharge of dredged or fill material
may be permitted if: (1) it causes or contributes, after consideration of disposal site dilution and
dispersion, to violations of any applicable state water quality standard; (2) a practicable
alternative exists that is less damaging to the aquatic environment; or (3) the nation’s waters

26 Clean Water Act Section 404(q): Memorandum of Agreement Between the Environmental Protection Agency

and the Department of the Army (1992). Available at
http: e .mil/CECW, ents/cecwo/re: f
27 «The Administrator is authorized to prohibit the specification (including the withdrawal of specification) of any

defined area as a disposal site, and he is authorized to deny or restrict the use of any defined area for specification

(including the withdrawal of specification) as a disposal site, whenever he determines, after notice and opportunity

for public hearings, that the discharge of such materials into such area will have an unacceptable adverse effect on

municipal water supplies, shelifish beds and fishery areas (including spawning and breeding areas), wildlife, or
recreational areas. Before making such determination, the Administrator shall consult with the Secretary. Tl_le E
Administrator shall set forth in writing and make public his findings and his reasons for making any determination

under this subsection.” CWA Section 404(c).
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would be significantly degraded. 40 C.F.R. Section 230.10. In addition, if the proposed
discharge is associated with a non-water-dependent activity, upland alternatives are presumed to
exist. 40 C.F.R. Section 230.10(2)(3)- Avoidance and minimization of the direct, indirect, and
cumulative adverse environmental and water quality impacts to streams, wetlands, and other

aquatic resources should be required. A demonstration must first be made that there is no

practicable alternative to the proposed discharge to the waters of the United States that would

have less adverse impact on the aquatic ecosystem. If there is no less damaging practicable
alternative, then all appropriate and practicable steps to minimize potential adverse impacts of
the discharge must be taken. Finally, mitigation is required to compensate for any remaining

aquatic impacts.
To better ensure that surface mining proposals meet these requirements, Regions should
 affirm in their review that mining projects are consistent with the following principles:

1. Mining activities will not cause or contribute to violations of water quality standards,
contaminate drinking water supplies, or add toxic pollutants that kill or impair stream -
life. 40 C.F.R. Section 230.10(b). Mining discharges must also not result in significant
degradation of the aquatic environment, including contamination of water supplies. 40

'C.F.R. Section 230.10(c).

2. Applicants have evaluated a full range of potential alternatives to discharging into waters

of the U.S., including off-site and/or other disposal alternatives, with clear documentation

regarding practicability for each alternative. 40 C.F.R. Section 230.10(a). Altemative

mining methods that reduce generation of excess spoil should also be analyzed.

Practicable, modemn engineering and materials handling practices should be used to

reduce the size and number of valley fills or the extent of streams impacted as a result of
mine-through operations that bury, climinate, and pollute local streams.

3. Mining companies have avo ided and minimized their direct, indirect, and cumulative
adverse environmental impacts to streams, wetlands, watersheds, and other aquatic

resources. 40 C.F.R. Sections 230.10(a) and 230.10(d).

4. Remaining mining-related aquatic impacts have been effectively mitigated by
establishing, restoring, enhancing, or preserving streams and wetlands; protecting water
quality, including drinking water; and reclaiming watersheds when mining is completed.

40 C.F.R. Section 230.10(d). :

Water quality standards are fundamental to achieving the purposes of the CWA. EPA
dards are not exceeded because

has a role and responsibility for ensuring that water quality stan
of discharges regulated under Section 404 from Appalachian surface coal mining operations. In

their review to determine whether a proposed discharge will cause or contribute to an exceedance

of water quality standards, Regions should be guided by the principles articulated in Sections

IILB. and IIL.C. of this memorandum addressing implementation of both numeric and narrative
water quality standards. EPA retains its responsibility for ensuring that neither numeric nor
narrative water quality standards are exceeded due to discharges of £ill material even if a state

has issued a water quality certification under Section 401 of the CWA. State certifications of
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compliance with applicable water quality standards will be considered conclusive by the Corps
with respect to water quality considerations unless the Regional Administrator advises the Corps

of other water quality aspects to be taken into consideration. 33 C.F R. Section 320.4(d). Thus,

Regions should convey their conclusions with respect to possible exceedances of water quality
made in response to these

standards to the Corps and, if appropriate changes to the permit are not
water quality concerns, may proceed under the 404(q) MOA and/or Section 404(c)-

Similarly, with respect to the four review principles identified in this section and the
guidance for applying the Guidelines in the next section, Regions should convey the results of
their reviews to the Corps, the permit applicant, and the state and, if appropriate changes t0 the
permit are not made in response to these water quality concerns, may proceed under. the 404(q)

MOA and/ or Section 404(c).

B. Key Information for Evaluating Permit Applications for Appalachian Surface Coal
Mining

Because of the complexity, size, and scale of surface coal mining projects, in reviewing

proposed Section 404 permit applications for these activities, it is essential that federal and state

agencies have appropriate data to fully review the aquatic ecosystem impacts anticipated to
occur. EPA Regions should evaluate project-specific data including, but not limited to, the

following information. Where such data are also required by other federal and state regulatory
rmation among one

partners, the agencies are encouraged to collaborate in sharing this info
another to increase efficiency and better ensure regulatory decisions are being made using the

same base of technical information.

o Geospatial information — Digital geospatial boundaries for the proposed project and
individual valley fills. Location of nearby, reference, or unmined tributaries in the
same catchment.

e Surface area disturbed — Total acreage of surface disturbance area (mineral extraction .
area).

e Spoil material — Volume of

cubic yards).

Disposal location - Detailed as on site, off site, or a combination or percentage.

Spoil for each valley fill - In cubic yards, where applicable. ‘
diment pond, whichever is further

overburden excavated and volume of excess spoil (in

Drainage area — Above each toe of fill and each se

downstream (in acres).

e Impacts — Aquatic resource impacts resulting from, but not limited to, valley fills,
sediment ponds, slurry ponds, in-stream mining, or other mining operation features,
in linear feet by type of stream (perennial, intermittent, ephemeral) or acres for other
resource types, and by type of impact (permanent or temporary).

o Baseline monitoring — Pre-mine (land disturbance) sampling data and sampling
location for total suspended solids, total dissolved solids, conductivity, sulfates,
bicarbonate, chloride, magnesium, potassium, calcium, sodium, pH, selenium, and list
of the presence and abundance of aguatic organisms identified to the loweset
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practicable taxonomic level, usually genus-level for invertebrates and species-level -

for vertebrates.

e Hydrology — Cumulative Hydrologic Impact Assessments (CHIAs) and Probable
Hydrologic Consequences (PHC).

e Watershed condition — Any sampling data for total suspended solids, total dissolved -
solids, conductivity, sulfates, bicarbonate, chloride, magnesium, potassium, caleium,

and macroinvertebrate presence and abundance for adjacent mines included with the -

CHIA or other sources.

e Geology — Geologic strata information from core samples, including analysis of
selenium, pyrite, calcium carbonate, acid-producing strata, and any strata that may
cause or contribute to conductivity. ' -

e Drinking water supplies — Location of drinking water
including private wells.

e Subsistence consumption — Patterns of Iocal consumption of fish and wildlife that
may be affected by loss of waters and impacts to surface water quality.

supplies that could be affected,

C. Applying the 404(b)(1) Guidelines forA Surface Coal Mining Activities

The Section 404(b)(1) Guidelines prohibit issuance of a permit that will cause or

contribute to excursions from applicable state water quality standards or to significant

degradation of the aquatic ecosystem. 40 C.FR. Sections 230.10(b) and (c). While issuance of
the Section 402 permit is required to control discharges of pollutants into waters of the United
States from surface mining operations, the discharge of fill material resulting in physical
modification and elimination of portions of headwater streams may have water quality impacts
that are not addressed in the NPDES permit. For example, elimination of all or even part of a

headwater stream may remove from the overall watershed system an important source of

freshwater dilution that contributes to water quality. Accordingly, even where a NPDES permit
ensure that water quality is

has been issued, the Section 404 permit must independently
equired to demonstrate up front, based on proposed mining

protected. The applicant should be
techniques, best management practices, or other actions, that the project will not cause or
ficant degradation.

contribute to an excursion from applicable water quality standards or to signi

The permit should include a condition, pursuant to 40 C.F.R. Sections 230.10(b) and (c),
prohibiting the project from causing or contributing to an excursion from applicable water

quality standards or to significant degradation.

The following discussion represents EPA’s expectations for the analyses necessary to
ensure compliance with water quality standards, prevention of significant degradation, and full
analysis of avoidance, minimization, and (where necessary) mitigation, to achieve full

compliance with the 404(b)(1) Guidelines.

1. Preventing Violations of Water Quality Standards

The Section 404(b)(1) Guidelines require that Section 404 permits must not cause or
contribute, after consideration of site dilution and dispersion, to violations of applicable state
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water qﬁality standards. 40 CFR Section 2_30.10(b)(1). As explained more fully above in

Section ITI, Appalachian states have narrative water quality standards that protect the native

aquatic community, including protection from adverse effects associated with elevated levels of
in-stream conductivity. Nearly all Appalachian states, however, have not established numeric

water quality criteria for conductivity or TDS and historically have not included numeric effluent
limitations to address conductivity or TDS in state-issued NPDES permits. The absence of '
necessary WQBELSs in 402 permits has meant that EPA has needed to consider whether issuance

of a 404 permit would be inconsistent with the Guidelines because authorization of a particular
ds. SectionTIL.C. of this

mining project would result in exceedances of a state's narrative standar
memorandum provides specific guidance to the Regions on how to evaluate whether provisions
of NPDES permits are adequate t0 protect against violations of water quality standards, and that
ation for Section 404 permits.

guidance also applies to how Regions should conduct that evalu v
As discussed below, even where 2 Section 402 permit has addressed protection of water quality
standards, the Guidelines establish an independent obligation to address potential violations of
water quality standards associated with discharges of dredged or fill material and to protect

against significant degradation.

2. Preventing Significant Degradation

In addition to the provision in the Section 404(b)(1) Guidelines requiring that Section 404 -
permits must not cause or contribute, after consideration of site dilution and dispersion, t0
violations of applicable state water quality standards (Section 230.10(b)(1)), a separate, )
additional provision prohibits the permitting of a discharge that will cause or contribute t0 -

significant degradation of the waters of the U.S. (Section 230.10(c)). The Corps and EPA
therefore have a responsibility to ensure sufficiently protective requirements arc included when
this has involved coordination

reviewing mining projects in draft Section 404 permits. To date,

with the Corps to develop adequate numeric action triggers in 404 permits. Our general
approach has been to rely on peer—reviewed studies (including those by EPA) examining the
relationship between conductivity values and water quality impairment in Appalachia. These
studies point to a strong relationship between conductivity values in the range of 400-500 pS/cm -
in headwater streams and significant degradation of benthic communities in Appalachian streams -
as a result of mining activity. In response to these studies, the Corps and EPA included :
conditions in the recent Section 404 permit for the Hobet 45 mine that trigger remedial action -

requirements when conductivity levels in streams associated with this mine reach the 400-560
pS/cm level.

A recently prepared EPA ORD study, which is being noticed in the Federal Register for

public comment and which will be submitted for SAB review, augments existing studies and-

itional analysis of the relationship between impairment of stream quality in

provides an add
Appalachia and conductivity levels. This study identifies conductivity levels of 300 pS/cm or
5% of native benthic

below in Appalachian headwater streams as a benchmark for retaining 9
species. The study also identifies substantial impacts to native invertebrate species at
conductivity levels exceeding 500 pS/cm. Because the study will be reviewed by the SAB, it
does not represent a final Agency position at this time. However, EPA will need to continue

reviewing 404 permits while this external peer review process is underway.
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~ For purposes of Section 230.10(c) of the Guidelines, the Regions should consider the
ORD report when examining whether a draft 404 permit is likely to result in significant
degradation of waters of the U.S. During this interim period, the Regions should make a case-
by-case determination based upon all available relevant scientific information including the ORD

report. EPA anticipates that the conductivity impacts of projects with predicted conductivity

levels below 300 pS/cm generally will not cause a water quality standard violation or significant
expects that in-stream

degradation of the aquatic ecosystem. On the other hand, EPA
conductivity levels above 500 pS/cm are likely to be associated with adverse impacts that could

rise to the level of significant degradation of the aquatic ecosystem. At a minimum, should a

proposed Section 404 permit allow for increases in levels of conductivity above 500 pS/em, the

administrative record for the permit should demonstrate, based on site OF receiving water specific

information, how the permit is consistent with the CWA and the 404(b)(1) Guidelines, and
h a record carefully. EPA, the Corps, and individual

Regions are encouraged to review suc
mining operators should be coordinating, in the context of a "sequenced” permitting approach
ivity levels remain

(see IV.C.4 below), or other similarly protective measures, to ensure conductt

at levels not likely to contribute to degraded water quality, as discussed above in IL.C.1.

Projects projected to increase conductivity levels above 300 pS/cm should include permit
rec 1s from rising to levels

conditions requiring adaptive remedial action to prevent conductivity leve

that may contribute to water quality degradation, as discussed in IIL.C.1. After EPA’s draft

conductivity report is finalized after peer review, we will reexamine this approach.

In conjunction with the conductivity threshold, ORD's review of the scientific literature
on surface coal mining (as mentioned above, scheduled to be reviewed by the SAB) and Science
magazine found effects, including resource loss, water quality impairment, and adverse effects
on aquatic ecosystems, that could support a conclusion of significant degradation of waters of the

U.S. under applicable regulations.

3. Ensuring Effective Monitoring

To ensure compliance with these provisions of the Guidelines, the permit should
- effectively require water quality and biological monitoring in streams below surface coal mining
operations to ensure permit conditions are being met and to collect data to inform continued
ducted during construction and post-

operations as described below. Monitoring should be con

construction. The permittee should be required to submit baseline monitoring data for biological

condition, conductivity, total dissolved solids, sulfates, bicarbonate, chloride, magnesium,
potassium, calcium, sodium, pH, and selenium to help provide information necessary o assure

compliance with water quality standards and prevent significant degradation. The permittee

should use the methodology employed by the state for assessing its waters pursuant t0 Section

303(d) or other methodology utilized by the state. In addition, with respect to biological data,
thodology does not do so.

the permittee should identify taxa to the genus level where the state me
ters at appropriate

The permittee should implement a monitoring plan for the-foregoing parame
locations upstream and downstream of the project, where applicable. As set forth in more detail
for remedial actions to protect water quality

below, the permit should include clear requirements
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in the event monitoring reveals a trend toward excursion from water quality standards or a trend

toward significant degradation.

4. Fnsuring Independent Water Quality Protection from Section 404 Permits

Regions should ensure that, if a Section 402 permit has already been issued and does not
address current science-based values for contaminants, the Section 404 permit includes needed
conditions to protect water quality and to prevent significant degradation of the aquatic '
ecosystem. In addition to the monitoring requirements discussed in #1 above, additional
conditions should explicitly address the levels of specific contaminants that must be achieved.
These conditions should also address the adaptive remedial actions that will be implemented if .
water quality protection values are exceeded. :

5. Ensuring Adequate C

umulative Impact Assessment Consistent with the 404(b)(1)
Guidelines '

Regions should ensure that _watershed-sbale (e.g., Hydrologié Unit Code 12 (HUC-12))
£ the factual determinations required

cumulative impact analyses are conducted as an element 0
by the 404(b)(1) Guidelines. 40 CFR Section 230.11(g). These analyses should assess the
consequences of past, present, and reasonably foreseeable future discharges of dredged or fill
material (federal and non-federal) in the affected watersheds, on water quality and the aquatic
environment. To the extent the cumulative impacts to water quality and the aquatic environment
also affect human use characteristics, such as water supplies or fisheries, those impacts also
should be addressed. Regions are encouraged to ensure that cumulative impact assessments
conducted pursuant to the Guidelines are coordinated with required NEPA evaluations described

in Section VI. below.

6. Assessing and Mitigating for Affected Stream Functions

. /

Regions should ensure that applicants or the Corps conduct functional stream impact
assessments and ensure they are effectively used to quantify the environmental effects of
individual mining projects on streams. Regions are encouraged to work with and provide
technical assistance to the Corps and states on the development and implementation of effective
assessment methods. These assessments should be used to ensure that compensatory mitigation
adequately replaces lost stream functions. For example, EPA should recommend alternatives to

drainageways (e.g., groin ditches) as methods of stream mitigation, as they do not replace lost

stream functions and are therefore not an acceptable form of compensatory mitigation. Some

additional specific expectations for compensatory mitigation consistent with the agencies
mitigation regulations include:

a. Timeframe — An expected timeframe for success should be identified and the

mitigation should be monitored for that length of time in order to ensure Success.
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b. Mitigation monitoring — A detailed monitoring plan outlining the observable and

measureable physical, chemical and biological criteria, and expected standards to be
achieved, should be incorporated into permit conditions.

c. Adaptive remedial action — Include an adaptive remedial action plan that identifies

specific triggers in the performance standards and alternate plans and strategies
should the desired targets not be achieved. The plan should require additional actions
and/or supplemental mitigation in the event Success criteria are not achieved within

an appropriate timeframe.

d. Stream establishment — Created stream channels should be designed to develop good -
water quality, healthy and diverse biological communities, and similar hydrologic '
regimes as streams {0 be impacted by mining activities. The goal of these
compensation projects is to replace the lost stream functions impacted through mining

activities; therefore, they should be designed to achieve designated uses for aquatic
life support. ’ '

e. Ditches — No Section 404 compensation credit should be given for sediment, groin, or
other water control ditches required for mining projects under SMCRA and CWA

Section 402.

7. Ensuring Environmental Justice in Section 404 Permitting

Regions should identify whether issuing a permit would result in adverse human health or

environmental effects on low-income and minority populations, including impacts to water
supplies and fisheries. Where such effects are likely, EPA Regions should suggest ways and

measures to avoid and/or mitigate such impacts through comments to the Corps.

In addition to the principles outlined above, EPA expects that the following best

management practices will help to reduce or eliminate potential increases in conductivity levels
Is consistent with meeting

in surface waters downstream of mining-related discharges to leve
narrative water quality standards and preventing significant degradation, as discussed in this

memo, and to minimize associated impacts to the aquatic environment.

1. Sequencing Multiple Valley Fills for Projects Proposing More Than One Fill

Many of the proposed best management practices associated with the design of mining

operations are currently unproven in their effectiveness t0 protect water quality and to prevent

significant degradation. Asa general matter, an effective approach for managing this uncertainty
or another comparably

is to sequence multiple fills on a project. The sequenced approach,
ding the ability of current

effective measure, should be employed to account for uncertainty regar

project best management practices to address the potential adverse impaets of multiple fills. In

this context, the term "sequenced" means:
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a. Valley fills that are part of the same project or complex should generally be
constructed one at a time, unless site-specific data suggest no potential downstream

water quality concerns; and

b. The permittee should demonstrate compliance with applicable water quality

standards, and that significant degradation has not occurred, at each valley fill before

the permittee may begin construction of subsequent valley fills.

EPA encourages applicants to fully sequence fills (.g., one at a time) where monitoring
occur. On a case-by-case

and watershed-specific factors suggest water quality impacts may
 basis, if available data suggest that concurrently constructing more than one initial fill would not

be likely to lead to water quality concerns, such an approach may be evaluated. A trends

analysis as referenced above should be performed from the conductivity monitoring data. The
d conductivity values established

trends analysis should then be evaluated against two threshol

within the permit. The first value would establish a threshold at which a trend toward causing or

eedances and significant degradation is identified, and the

contributing to water quality exc
operator would be required to implement an adaptive remedial action plan to prevent further

degradation. The second value would establish a threshold at which an excursion from
applicable water quality standards and/or significant degradation is likely, and the permittee

would be prohibited from constructing additional valley fills until such time as the excursion

from water quality standards and/or significant degradation has been remediated and the

permittee has demonstrated that no further excursion from water quality standards and/or
significant degradation will occur. As discussed above, for many Appalachian streams, available
scientific evidence supports using thresholds of 300 and 500 uS/cm in this context, though site-

specific evidence may support alternate thresholds.

2. Protecting Water Quality for Projects Proposing One Valley Fill

For operations proposing a single valley fill, the sequencing as described above is not an

option. As stated above, the applicant should be required to demonstrate prior to authorization
and construction, based on proposed mining techniques, best management practices, or other
able water quality

actions, that the project will not cause or contribute to an excursion from applic

standards or to significant degradation. The permit should include a condition, pursuant to 40
causing or contributing to an

CFR Sections 230.10(b) and (c), prohibiting the project from
excursion from applicable water quality standards or to significant degradation. In order to carry
out this requirement and to assure that the permit will not cause or contribute to an excursion ‘

from applicable state water quality standards or to significant degradation of downstream waters,
ally still be required. Such permit conditions

a monitoring plan as described above should gener
are also applicable and should be required for projects proposing multipte valley fills.




3. Minimizing Spoil Generation and Water Quality Impacts Through Avoidance and
Minimization '

Because larger and more numerous valley fills in waters of the U.S. are associated with
increasing both direct adverse impacts to streams and watersheds and indirect downstream water
quality impacts, projects should incorporate cost effective and technologically feasible limits on
the quantity of excess spoil being generated per ton of coal produced by conducting a robust

alternatives analysis. By relying on more efficient mining practices, impacts to streams and
watersheds can be reduced. High-ratio mining operations generally do not represent the least.
environmentally damaging alternative. Consistent with the June 2009 interagency surface coal
mining MOU, applicable federal and state regulatory agencies should coordinate environmental
reviews of pending permit applications under the CWA and SMCRA to require practicable

mining techniques that maximize the amount of spoil returned to the mine bench and minimize

the amount of excess spoil that must be disposed of in streams and other aquatic systems. For

mine-through operations, stream impacts should be avoided to the maximum practicable extent

and spoil placement should be controlled to reduce drainage through overburden into streams.
Options for disposing of mine waste in uplands, including relying on remaining excess spoil
capacity at adjacent mine sites, must be fully evaluated. “Piecemealing” of multiple small mines

to replace fewer large mines should be carefully evaluated to ensure that substitution of smaller

mines is not resulting in greater direct, secondary, and cumulative adverse environmental
impacts, which is not consistent with the Guidelines.

Projects should also incorporate environmentally effective limits on the linear extent of . -

stream impacts. per ton of excess spoil produced through a robust alternatives analysis. Such -
to minimize impacts to streams and is

limits provide for improved efficiencies in spoil handling

applicable to most mining operations, including mine-through projects. Where valley fills are
necessary to accommodate disposal of excess spoil, overburden should be configuredto
maximize disposal as far up the valley as is feasible from an engineering perspective. To reduce
direct stream impacts, valley fill construction should generally be from the head of the valley
downwards instead of beginning at a point downstream and moving back upstream.

4. Certifying Mine Plan and Ensuring Full Utilization of Fill Disposal Sites

It is EPA's experience that permitted mine plans do not always reflect the "on-the-
ground" construction and operation of a mine project. For many reasons, a5 construction and
operation of the mine is underway, it is possible that the mine plan may change and that an

r-utilization of

operation may not fully utilize authorized capacity in valley fills. To prevent unde:

fills and to encourage additional avoidance and minimization of impacts to waters of the United

States during construction, EPA should recommend that an issued permit be conditioned to

require the operator to certify the mine plan and provide such certification to the Corps and EPA
hould also be required to provide post-

prior to construction of each valley fill. The operator s
mining “as-built” plans.




5. Minimizing Conductivity Impacts and In-Stream Impoundments

Projects should fully evaluate and, where feasible, incorporate the following specific
aspects of effective impacts avoidance and minimization:

a. Materials handling plans — Ensure that soils and rock on the mine site have been }
tested for concentrations of acid-, selenium- or heavy-metals-bearing or soluble strata

that are likely to lead to high conductivity concerns. Overburden with high
concentrations of these pollutants should be handled to minimize exposure {0
rainwater and groundwater and subsequent drainage into surface waters.

b. Fill construction ~To prevent infiltration of surface runoff into the fill mass -
whenever possible, overburden should be compacted, leaving the top six feet
unconsolidated. The use of end dumps should be discouraged whenever possible.

c. Sedimentation ponds — While achieving adequate sediment control, minimize the .
number of sediment ponds placed in waters of the U.S. and ensure that post-mining

~ reclamation plans remove such ponds and restore affected streams.

6. Reducing Drainage Area Flowing Through Fills

Projects should reduce the drainage area flowing through valley fills to the maximum
practicable extent consistent with sound engineering and safety considerations. Recent studies
have suggested that water (e.g., precipitation and groundwater) flowing through valley fills
contributes significantly to downstream water quality concerns as infiltrating water accumulates
metals, dissolved solids, and sulfates. Designing mines (including mine-through operations) and
valley fills to minimize drainage through mining spoil can contribute significantly to protecting
downstream water quality. Regions should ensure that projects evaluate and, where feasible,
incorporate current best mining practices that reduce infiltration and protect water quality, such
as constructing valley fills as “side-hill” fills to reduce infiltration by precipitation, incorporating
drains in valley fills to intercept and divert groundwater, and designing mines to take more
consistent advantage of natural drainage through coal and rock formations that divert flow away

from surface waters.

D. Addressing a Broad Range of Environmental Impacts

While the Guidelines evaluation process addresses impacts to the aquatic environment
and the consequences of those impacts, we recognize that issuance of Section 404 permits can
have other important environmental and human health impacts that are considered by the Corps
as part of the “public interest review” process (33 CFR Section 320.4(a)). The public interest
review process explicitly requires a “careful weighing” of up to 21 relevant public interest ‘
factors, including economics, aesthetics, energy needs, safety, and the general “needs and
welfare of the people.” In that light, we recommend that Regions. provide comments to the

Corps that address relevant public interest factors associated with the discharge of fill material
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Section 401 certifying state, the federal agency must develop measures to address the

downstream jurisdictions’ concerns.

Section 401(a)(1) requirés that a state "establish procedures for public notice in the case
of all applications for certification by it and, to the extent it deems appropriate, procedures for
public hearings in connection with specific applications.” 33 U.S.C. Section 401(a)(1). To

_ enable meaningful participation by affected communities, we recommend that Regions work

with the states to ensure that these public participation procedures are in place, and encourage the
specific certifications.

states to provide appropriate opportunities for public 'hearings on

VI. National Environmental Policy Act Qonsiderations

The Regions should work with the Corps and OSM to ensure that the NEPA analyses

associated with federal permit decisions provide, through an open and accountable process,. a

comprehensive evaluation of the potential impacts associated with proposed actions, as well as
i erse impacts. The Corps

an analysis of reasonable alternatives that may avoid or minimize adv
has announced its intention to issue a notice of proposed rulemaking expanding the Corps NEPA

scope of review to consider all of the effects of proposed surface coal mining “valley fills” on the
aquatic environment. EPA will work with the Corps toward that objective, and furthering the

purposé of NEPA to provide information to the decision maker, other federal and state agencies,

and the public. In the interim, EPA will work with the Corps on a case by case basis to review

permit applications and ensure that all relevant environmental information, as well as potential
alternatives that may avoid or minimize the extent of the valley fills, is fully considered.

We also recommend that Regions work with the Corps and OSM to help establish
opportunities for early and meaningful community input. These opportunities for increased
community input may include Regions requesting that Corps Districts and OSM make draft.
Environmental Assessments (EAs) readily available to the public using a variety of methods,
including online and print media, as garly in the permitting process as possible. In addition, it is
important that all agencies work with local communities, including low-income and minority
populations, to identify potential adverse human health and environmental impacts and

mitigation measures and improve the accessibility of meetings, crucial documents, and notices.

As discussed earlier, the NEPA process is also an effective vehicle for considering the
potential cumulative effects of mining proposals. Using 2 watershed-scale analysis (€.g-, HUC-
ironmental and human

12 analyses) would be an effective way to examine the cumulative envir

health impacts from past, present and reasonably foreseeable actions, including federal and non-

federal actions. When working with the Corps and OSM to help define the proper scope of a

NEPA cumulative impact assessment, Regions should be clear that while cumulative

hydrological impact assessments (CHIAs) prepared as part of the SMCRA process ¢an provide
useful information regarding impacts to the hydrologic balance of an area, 2 NEPA cumulative

impact assessment should consider the full suite of relevant environmental impacts.

When an agency develops and makes a commitment t0 require mitigation measures to
avoid, minimize, rectify, reduce, or compensate for significant environmental impacts, NEPA
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compliance can be accomplished with an EA, coupled with 2 Finding of No Significant Impact
(FONSI) (“Forty Most Asked Questions Concerning CEQ’s National Environmental Policy Act

Regulations,” 46 FR 18026 (March 23, 1981)). The Regions should, in evaluating permit
applications and NEPA analyses, carefully evaluate any proposed mitigation measures to ensure
that they will not only be effective at eliminating or reducing impacts, but also that they are

and include provisions for

clearly stated, include binding commitments and monitoring plans,
public access to monitoring results and related documents. Recent scientific evidence referenced
earlier in this memorandum, as well as field experience with surface coal mining mitigation

projects, has raised technical concerns about the capacity of some forms of mitigation to reduce
on-site and downstream impacts associated with Appalachian surface coal mining to below '
levels of significance. For example, as noted earlier, EPA believes that no mitigation credit
should be given for sediment, groin, or other water control ditches. Consequently, construction
of these ditches should not be used as a basis for supporting a FONSI. Moreover, mitigation
measures that rely on establishing or re-establishing streams, rather than rehabilitating or
enhancing existing streams, have less certainty of successfully offsetting impacts and should

generally not be used to support 3 FONSL
While no specific regulatory thresholds exist for determining whether a potential impact
is significant under NEPA, it is EPA’s general experience with surface coal mining projects in

Appalachia that there are a number of factors that should be considered. First, the scale of the

proposed impacts to stream habitats is of primary importance. While smaller projects shouldbe

reviewed to determine whether potential impacts warrant preparation of an EIS, itis EPA’s
stream loss or more than one valley

experience that projects that involve more than one mile of
fill are likely to result in significant adverse impacts.

Finally, consistent with EPA’s Policy and Procedures for the Review of Federal Actions
Impacting the Environment, the Regions should consult with the Office of Federal Activities
(OFA) when recommending to the Corps or OSM that an EIS be prepared. OFA can also
provide assistance when Regions are unable to reach agreement with Corps Districts or OSMon
whether an EIS should be prepared in a particular case. Further, although the decision to prepare
~ an EIS rests with the Corps and OSM, under EPA’s Clean Air Act Section 309 authority, EPA

must “refer” to CEQ matters that the Administrator finds are «,nsatisfactory from the standpoint

of public health or welfare or environmental quality.” OFA will work with Regions to determine

an appropriate course for resolving such disputes, including the potential for a referral to CEQ, if

appropriate.

VII. Conclusions

EPA will continue to work with our federal regulatory partners, state agencies, the
mining industry and the pubtic to fulfill our common goals of reducing adverse impacts to water
quality, aquatic ecosystems, and human
communities and mining companies to provide the transparency, consistency, and efficiency
expected of government agencies in dealing with issues of such importance to health, the
environment, and the economy. EPA’s Regional offices will continue to be the Agency’s
primary field representatives to co-implementing agencies, mining companies, affected
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health. We will also communicate effectively with local




communities, and interested members of the public as we work to respond to CWA, NEPA, and

environmental justice issues associated with Appalachian surface coal mining permits. We look

forward to your leadership as we coordinate to develop environmentally effective, scientifically

sound, and economically responsible approaches for meeting the requirements of the law.

cc:  Regional Water and Enforcement Division Directors, Regions 3, 4, and 5
Robert Sussman, Senior Policy Counsel to the Administrator
" C. Scott Fulton, General Counsel .




WEST VIRGINIA
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July 19, 2010

Linda B. Keller

Water Quality Standards Program

WV Department of Environmental Protection
601 57th Street SE :
Charleston, WV 25304

RE: Comments to Water Quality Standards 2011 Triennial Review ‘

Dear Ms. Keller:

West Virginia American Water welcomes this opportunity to p;ovmz o

comments regarding the changes in water quality standards proposed by

VWest Virginia Department of Environmental Protection in the Water Quality

Standards 2011 Triennial Review.

West Virginia American Water supports a number of the changes
proposed to the narrative criteria as set forth in §47-2-3. This section sets forth -
presant in any

the requirement that no sewage, industrial wastes of other wastes
of the waters of the state or water withdrawal activities shall cause adv
conditions as set forth in this section. As a utility dependent on rawal of
surface water to produce public drinking water, West Virginia American leatas is
concerned with the language change regarding withdrawal activities. While mpst
of our water treatment facilities currently enjoy abundant surface water supplies, -
future withdrawals may impact the physical characteristics of streams during low
flow periods. Of greatest concern is the possibility that the supply of drinking
water to our customers will be limited because of potential impacts on the benthic

community. ,
West Virginia American Water likewise supports the proposed changes in

' Subsonion 7.3, This Subsection Includes the "HalER Rule” which prohibits
discharge of any pollutants in excess of the concentrations designated for Water
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AMERICAN WATER

" Use Category A within 12 m«le upstream from the intake of any water supply (or .

larger area as deemed appropriate by the Secretary), the @
. Harmon Creek variance; and the extension of the Ward Hollow (chioride)

variance to July 1, 2014 It should be further noted that West Virginia American
VWater is of the opinion that institution of the Half Mile Rule, as described in this
saction, is an excellent vehicle for the protection of the water quality of the waters

of the state that are used as potable water supplies.

, West Virginia American Water further supports the changes set forth in
Section §8.3.a.3, which states a lake.'shall not be considered impaired based

upon an average total phosphorus concentration in excess of the criterion

established in section 8.3.a.2 (warm water lakes = 40 micrograms/L.,

lakes = 30 micrograms/L), uniess the chiorophyll-a criterion established therein

(warm water lakes = 20 micrograms/L, cool water takes = 10 microgramsiL) is

_also exceeded.

Section §8.3.b sets forth the criteria for nutrients in streams. Wast Virginia.
American Water supports the WVDEP’s “one size does not fit all’ approach and
agrees that establishing nutrient criteria for only those streams deemed impaired
is the most effective way to protect water quality. West Virginia American Water
further suggests that mechanisms be developed to control the non-point sources

of nutrient loading of the waters of the etate as these sources have tremendous
impact on water quality. . :

Appendix E, Table 1 of §47CSR2 contain imits for a varety of
parameters. parameter 8.15 is iron, with a proposed four-day average total iron
concentration not to exceed 1.0 mg/l more than once per three years on average
(increase from 0.5 mg/L). This change is listed under the Chronic B2 Aquatic Life
Use Designation. West Virginia American Water fully agrees with this change as
numerous studies support this limit as protective of aquatic life. This increased.
limit aligns the WV standard with EPA limit and brings it in line with those of

neighboring states.

in this same table, Parameter 8.32 establishes a Total Disaowed Solids

limit of 500 mg/L under Human Health A. West Virginia American Water is
concerned with the levels of Total Dissolved Solids (TDS) within state waters.
Currently acid mine drainage and large volume hydrau!ic fracture fluids (gas

e
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drilling brine) have created a number of water treamént issues for drinking water
. utilities along the entire length of the Ohio River and elsewhere across the state.

Having expressed that concern, WVAW urges the WVDEP to procesd
with caution in imposing an actual water quality standard for TDS. While easy to
impose, the use of generic monitoring parameters such as TDS limits may e

the best solution to resolving this issue. Additional research is

Two components of TDS of particular concern fo water utilities are listed below.

High levels of sulfates, a component of TDS, can have a negative impact

on the general health of the human population. Elevated sulfate
water can cause cases Of intestinal distress. As @ result th

levels in drinking
ere may be an -

_ increased need for public notice warnings to the general public of possible heath

concerns.

Elevated bromide concentrations pose the greatest concem to drinking
water utilities because they lead to higher than normal levels of brominated
disinfection by-products. Drinking Water Systems must currently meet maximum
contaminant levels for irihalomethanes (80 ppb) and haloacetic acids (60 pph). -
The levels of brominated disinfection by-products seen at various intakes along

the Ohio River and in other WV jocations in the fall of 2008 and 2

009 were

unprecedented and caused dramatic elevations in the running annual average
values water utilities had 1o report to the West Virginia Bureau for Pubtic Health
for compliance purposes. While drought conditions did prevail during this time,
droughts over the past 30 years have occurred without elevations in the levels of
prominated disinfection by-products. Since the pbrominated species aré

very early in the freatment process and are relatively stable, use
oxidants and other conventional methods for remova_l are futile. it

recommended that the WVDEP investigate and
bromine and bromine related compounds to its
this problem go unchecked, water utiliies will
investments in treatment processes to remove b
current. drinking water MCLs for. disinfection by-products.

additional expenditures will negativély impact customer rates.
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Water to file these

Thank you for parmift'mg West Virginia American ,
dards 2011 Triennial

comments in response to the \WVDEP Water Quality Stan

Review. Please do not hesitate to contact me should
regarding the comments contained herein.

Respectfully submitted,

O M

Christopher G. Morris
Govemnmental Affairs Director

CGM/BS/isb

you have any ¢




DAVID CCANNONJR o _
Vice President, Environment, Health & Ssfely (720) .
AX (T24) 8306142

Mr. Scott G. Mandirola, Director
Division of Water and Waste Management

Dear Director Mandirola:

- Allegheny Energy, Inc. ("AE") is
above-referenced draft rule-making. AEls
distribution company headquartered in Greensburg, Pennsylvania
six coal-fired mmmww,wmmmam&yo 5067 megawalts

generating
generation, and three hydmdmmnﬂesm a 6 megawalt
coal-fired generaﬁonfacﬁiﬁesinwwvmnia holdWestVIrgImWatorPoﬂution | 4
aﬁectedbymeproposed revisions to the

ControlNPDES penmits and can be significantly
Waest Virginia Surface Water Quality Standards, 4T7CSR 2.

1.  Water Withdrawal ugﬁlaﬂon through the
Standards is not appropriate

Surface Water Quality




Mr. Scott G. Mandirola
July 19, 2010
Page 2 .

2. The Proposed Total Dissolved Solids Criterion

- The Proposed Rule would add a water quality criterion for Total Dissolved Solids
("TDS") of 500 mg/l for the protection of Human Health. See Proposed Rule, page 47.
participated ina stakeholder process to address a propo ed criterion for TDS by the
Pennsylvania Department of Environmental Protection (PADEP). Under PADEP’s initial
proposal a limit of 500 mg/l would have peen imposed as an end-of-pipe technology-based

ew discharges of TDS in Pennsylvania. This proposal was met with significant
nd, as aresult, has undergone significant revision as it advances to final
cfm?IRRCNo=2806.

limit on any n
adverse comment a
irrc.state.pa.us/Regulaﬂoniseglnfo.

adoption. See http:/www.

Although the Proposed Rule

criterion as an “instream” standard, as opposed to an end-of-pipe limitation as was pro

in Pennsylvania, the likely negative affects of the rule would be very similar. For this reason
AE is providing a copy of comments it filed on the proposed Pennsylvania rule along with a.
copy of comments filed by the Pennsylvania Electric Power Generation Association, and
requests that its current rule-making. AE

the WVDEP consider these comments as a part of
_ also endorses and incorporates b of the West Virginia Chamber of
Commerce and the West Virginia Manuf with regard to the proposed

TDS criterion.
3. Needto Update Presumption Regarding Low Flow Levels for
Monongahela River
AE rpqueststhat the WVDEP give consideration to correcting a technical error that
exists with regard to the low flow specified in the water quality standards for the
Monongahela River. -As stated in comments filed by the West Virginia Chamber of -
i regulations at 47CSR2,§

Commerce, the current low flow & by the water quality

7.2.d.7.1 Is an artifact of earlier times when the only artificial regulation of flow on the
Valley dam which assured a minimum

Monongahela River was by operation of the Tygart
flow of 345 cfs. Since that time the Stonewall Jackson dam has been CoO and,
: of Engineers, assures that the flow from the

through requirements implemented by the Corps
For these reasons the presumption contained in
mum flow from

dam will be maintained at a level of 80 cfs.

the current water quality standards should be revised to reflect the added minl
the Stonewall Jackson dam — with the result that th
Monongahela River should be changed to 425 cfs.




Mr. Scatt G. Mandirola
July 19, 2010 :
Page 3

AE appreciates the opportunity to provide these comments and trusts that they will be
given deliberate consideration by your agency. Please contact Randy Cain of my staff at
7245838-6004 If you have questions. - S :

Sincerely,

c: Public Information Office
West Virginia Depariment of Environmental Protection




DAVID C.CANNON JR PA 15801
vice Environmest, Hoolth & Safely (724)
. FAX (724) 8305142
February 11,2010
Via E-mail and Overnight Delivery |
Environmental Quality Board
Rachel Carson Stal¢ Office Building »
16th Floor ,
400 Market Street o
Harrisburg, Pennsylvania 17 105-2301 '
25 Pa. Code Chapter 95

RE: Proposed Rulemaking ¢ Amend
Wastewater Treatment Requirements ,
39 Pa. Bulletin 6467 Mov. 7, 2009) and 39 Pa. Bulletin 6547 (Nov- 14, 2009)

Dear Members of the Environmental Quality Board:

Allegheny Energy, Inc. (“AE™) is pleased
referenced draft rulemaking ( ‘ :
Proposed Rulemaking, in part, proposes to impose cffiucnt standards for new discharges o1 -
wastewaters containing :ch total dissolved solids (“TDS”) (the «Effluent Standards™)- Asstated in
the November 7, 2009 Pa. Bulletin, the Department drafted the Proposed i
Department’s perception that concentrations of TDS, sulfate and chloride are increasing in the waters
of the Commonwealth and with the goal of i s

wastewaters” to waters of the Commonwealth by January 1, 201 1.

1.  Intreduction
AEisan investor-owned electric generation and distribution company headquartered in
Greensburg, Pennsylvania. AE owns and operates ten generating facilities in Pens i
; ; f i n,includinsood,ngmnlgasmdhymodwkmia.
We serve approximately 715,000 customers ot reliable electric service in twenty-throe
counties in the Commonwealth, and we employ approximately 2,170 people at twenty-six facilities
-across the state. AE also has operations in West Virginia, Maryland, and Virginia.

seriously flawed and should be withdrawn for a number of

The Proposed Rulemaking is

reasons, including without limitation the following:




Environmental Quality Board
February 12,2010
Page2 -

1. TherelsNo Rational Nexus between the Proposed Rulemaking and the Supposed

Hamm ‘ . ‘

2. The Department Failed to Follow Applicable Law and Its Own Guidance in
Concluding that Waters Such as the ‘Monongahela River Are Impaired for Total

‘Dissolved Solids

3. The Environmental and Economic Costs of the Effluent Standards Will E;cceed Any -

4. The Proposed Rulemeking Should Be Withdrawn for Further Consideration and, in
the Interim, the Department Should Implement Remedies in Potential Problem Areas .
Using Existing, Well-Establisho;d Water Quality Controls

i Comments
1. There Is No Rational Nexus betw
Supposed Harm

een the Proposed Rulemaking and the

_ The Proposed Rulemaking is unreasonable and inappropriate because there is B0 rational
nexus between it and the supposed harm. Even assuming that the Departrnem’s perception about
increasing levels of TDS, sulfate, and chlorides is correct (which the Department ‘
demonstrated), the Departmeat has not :dentified the sources of the constitucats and therefore
cannot know whether the controls on upew sources of high-TDS wastewaters” will address the
‘perceived problem. (Emphasis added).
The Proposed Rulemaking ignores entire classes of existing municipal and industrial
point source dischargers and non-traditional point and non-point source discharges, many of
evels S, sulfate, and chlorides. The Department

~ which are known to discharge clevated levels of TD )
consider, differences in the nature of TDS discharged bY

failed to account for, or in eed even to

different classes of discharges. The sparse preamble 0 the Proposed Rulemaking is simply
devoid of any meaningful factual or t jcal analysis. Given the enormous envi

economic consequences of the Proposed Rulemaking, the Department’s analysis is inadequate.

The Department should be required to take a step back and develop 2 well thoughtout
to investigate sources of TDS, sulfate, and chlorides, and then implement an equitable
strategy that rationally connects the proposed remedy to the documented sources- The piecemeal
“ast one in pays” approach of the Proposed Rulemaking is not only inequitable and without -
- technical merit, it may not even resolve the peweived problem.

(HouMB3 Y
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© To illustrate these points AE compiled readily available information that jdentifies actual
and potential sources of TDS and sulfate loadings in the Monongahela River. Exhibit A -
contains four maps of the Monongahela River from the PA-WV state tine to the mouth of the
river at Pitisburgh. These maps were prepared by AE using the eMapPA system. The maps
show lacations of the following actual £ TDS along the main stem of the

and potential sources 0
river and along tributaries within the areas covered by the maps:
Discharge Points |

Oil & Gas, Coal Mining, Water Pollution'Conttol Facilities

Coal Mini
n Plants; Post Minin

Mineral Preparatio
Disposal Facilities, Refuse Reprocessin

Underground Mines, Coal Pillars

g Treatraent Facilities, Refuse
g Facilities, Surface Mines,

Mine Drainage

Coal Refuse Pile Reclamation, Deep M
Monitoring Points, Mine Drainage Treatm
Surface Mine Reclamation

ine Reclamation, Internal
ent, Oil & Gas Reclamation,

| Qil & Gas

Land Application, Oil & Gas Wells, Pits, Coal pillars
There are 655 actual outfalls and numerous potential sources of TDS loadings to the
the contribution of these

Monongahela River. The Department has made no effort to assess
liminating all “new sources of high-TDS wastewaters” will

sources to the perceived harm, and &
not effectively address the perceived problem.
of the available data to the Department’s explanation of the TDS

issue. Exhibits B and C

:ssue demonstrates the lack of a persuasive causal relationship for this
iver data for chloride and sulfate collected during the

present the Department’s Monongahela River
period October to December 2008. These charts demonstrate chloride concentrations are wel
while sulfate concentrations are

below the 250 mg/l ambient water quality criterion for chloride,
much higher than chloride concentrations. Sulfate comprises considerably mor¢ of the river TDS
ely more si gnificant contribution from high-sulfate

load than chioride. This indicates a lik
discharges such as acid mine drainage than from discharges of high-chloride brines from gas
targeted by the Department in the

drilling operations, the source AE understands initially was
inating all “new sources of high-

Monongahela watershed. Again, and just as important, elim

Indeed, a comparison

0094333 }
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TDS wastewaters” will not address any of these existing sources (but will, as discuséed below,
wreak havoc on new development). - ' ~

. In addition, there is & similar population of potential sources across the border in West
Virginia and, as discussed below, any control efforts by DEP should include the other major
section of this watershed to our south. _—

Thelack of a factual and technical basis for th

apparent to the Department’s own Water Resources Ad
counseled the Department not to proceed with the Proposed Rulemaking |
facts were understood. WRAC reviewed the preliminary version of ﬂae‘P_roposed Rulemeking
over the course of two meetings in the Summer of 2009. Atits July 15,2009 meeting, WRAC

adopted the following recommendation regarding the Rulemaking:

ection of all of the

WRAC recognizes and fully supports the prot
d waters. However, from the

Commonwealth’s surface and groun

commentary received at WRAC's June meeting and today’s
discussions, it is clear that the draft Chapter 95 regulation to limit
the discharge of total dissolved solids and several other pollutants
affects not only the quality and uses of the Commonwealth’s
waters but also many different sectors of Pennsylvania’s economy.

WRAC believes that the ramifications of the draft Chapter 95
not been adequately

regulations are wide ranging and have
analyzed by the Department. Specifically, WRAC believes that
the draft regulation needs to be supported by science. Among
other things, the Department needs t analyze more fully the
surface water impacts of existing high TDS discharges, potential
water quality impacts from new high TDS discharges, the
treatment technologies necded to achicve compliance, and the
impacts of the regulation on energy consumption, air emissions,

' al. mine-land reclamation, and

residual waste generation and disposal, ;
the economic impacts on the development of the Marcellus Shale

and other affected sectors of Pennsylvania’s economy.

Rather than proceeding to public notice with a proposed rule,
unction with

WRAC recommends that the Department work in con
WRAC to form a statewide stakeholders group t0 analyze the
s. This approach was very

jssues and develop appropriate solution
successful in developing the Depattment’s w\Water Quality
Guidance,” and WRAC believes

Antidegradation [mplementation

that it can be successful in this instance, t00.
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February 12, 2010
Page S
in the interim, WRAC cncourages the Department 10 US€ the full
range of regulatory resources at its disposal to ' jon O
the existing and designated uses in the Commonwealth’s receiving
streams. :
 The Depariment rejected WRAC's advice and proceeded with the Rulemaking-
: tlyinanattempttomaskthelackofan andtechnicalbaslsforthe
ged Rulemaking, the Dep ! ces several unrelated matters. For example,
Department references the preseace of certain prominated . o eaction by-products (“DBPs")in
Ja River, noting that such compounds mayﬂ?:

carcinogens- This reference is mispl
Departmerit's action- According to the U.S. EPA's website, DBPs are:

 [Flormed when disinfectants used in W
with bromide and/or n gani i
vegetation) present in the Source , Different disinfectants
produce different types of amounts of disinfection byproducts.
Disinfection byproducts for which regulati '
established have been identified in drinking water, including
o acids, b o

drinking water systetnsonttne Monongahe ol
' aced and irrelevant, and gimply cannot support

ibo. htnaliedop)- TDS'\suotaDBP,mrdeeSit

aon of DBPs in theP
an otherwise unsupported

(available at wWWW.ep
directly contribute t0
Rulemaking is jrrelevant

a,govit n /10
DBP concentrati _Therefore

ons.
andshou\dnotbeusedtojusﬁfy rulemeking.

impacts
mg/1 TDS), and in public discussions during
meetings Department person el hav
developed based on those potential impacts.
i : - Pressure, which Was expressly desxgnﬁ

already contain 8 criterion for Osmotic
artment should simply enforce the

these very potential jmpacts. The Dep
i i rather than using them in sn attempt

The Proposed Rulemaking should be withdrawn
to develop an appropriate factual and technical basis
rationally connected t0 the perceived harm-

|I0N3N3 3
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2. The Department Failed to Follow Applicable Law and Its OwB Guidance in '
Concluding that Waters Such as the Monongahela River Are Impaired for
Total Dissolved Solids -

In the preamble 0 the Propo Rulemaking the Department asserts that “[t]he
Monongahela River Watershed is being adversely jmpacted bY S discharges and many points
in the watershed are already impaired, with TDS, sulfates and chlorides ast '

: : cable law and its OWR guidance in reaching these and

the Department has ignored the appli

similar conclusions, and has no supporting administrative »
Department should be required to withdraw the Proposed Rulemaking
Commonwealth’s waters in accordance with the applicable 1aw and guidance.

~ First, unlike most water quality criteria in Penn

sulfate are intended to apply &t the point of all existing OF planned 7

withdrawals, 23 Pa. Code § 96.3(d). In promulgatiugt is regulation, the Board expressly stated
g, TD fate) apply only 8¢ the point of the

its intent that certain water quality criteria (€.8-

potable water supply intake, and that ugl] other criteria are app i
a use is protected. g.2000). The Department appears:0 have -

» 30 Pa.B. 6067-6068 (November 18,
ignored this jmportant distinction in reaching its “impairment“ decisions.

Second, the Department has not attempted 10 conduct 8 meaningful statistical assessment
roach”™ to the watersheds. Rather, it has

of the watersheds o perform any type of wgegment 2pp

merely compared isolated samples to the water quality criteria and concluded that the waters arc
impaired based on occasional exceedances O +erig. This overly simplistic ap i
contrary to the Department’s OW decision rules for assessing potentially impaired water bodies:

g methodology constitutes‘ the

DEP’s assessment and listin
wdecision rules” the Department uses when assessing the quality of
waters and identifying water es that do not meet designated
and existing uses. )
* RR¥E

ater quality data to identify

The Department uscs chemical W
bodies of water where anthropogenic pollutant loads cause
i ards. Since these decisions rely on

violations of water quality stan
i ental data, they ar¢ subject to

nnsylvanid. Assessment and Listing Methadologyfor Integrated Water -

Commonwealth of Pe ,
lean Water Act Sections 305(b)/303(D) (March

Quality Monitaring and Assessment Reporting ea
Pennsylvania Assessment and Listing

2009), pp- 1 — 2. See, also, Commonwealth of

100NN Y
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Methodology for Integrated Water Quality Monitoring and Assessment Réporling, Clean Water -
Act Sections 305(b)/303(d) (March 2007); USEPA Guidance for 2006 Assessment, Listing
Reporting Requirements Pursuant to Sections 303(d), 305(B) and 314 of the Clean Water Acl

(July 29, 2005).
Note, in this regard, that the Dcpamncnt’s failure to confonh 1o its own guidance is
intentional. For example, in the permit documentation for an NPDES permit that recently was
cluded that it does not need

issued for AE’s Hatfield’s Ferry Power Station, the Department con

‘to follow the applicable guidance in m i isions. When confronted with the issue by

 AE during the public comment period, the Department ded that “[a] statistical analysis
i ed in any other manner.” Fact

does not need to.be performed. The data cannot be interpret
Sheet/Statement of Basis for NPDES Permit No..PA0002941-Al (December 22, 2008), p- 37.
TDS data considered by DEP have been

Third, it appears that much, if not most of the

generated using an analytical method which is biased and not approved by EPA. Specifically, it
appears that DEP has used & method that specifies 2 sample drying temperature of 1 05°C(USGS
Method [-1749-85), as opposed to the EPA approved 40 CFR.Part136 analytical method that
specifies a sample drying temperature of 180°C (USGS Method 1-1750-85 of Standard Method
2540 C). This difference may result in Qver reporting the amount of TDS present in any sample
because of excess water weight. ' ' S

USGS Method I-1 749-85 calls for drying at 105°C for two hours, cooling the residue,
Jating the result. USGS Method 1-1750-85 calls for drying the

weighing the residue, and calcu .
sample at 180°C for two hours, cooling the residue, weighing the residue and calculating the
result. Standard Method 2540 C calls for drying at 180°C for at least on® hour, cooling the
residue, weighing the residue and repeating the drying, cooling and weighing procedure untila

constant weight i obtained, and then calculating the result.

The underlying documentation for the methods discusses the significance of the potential
ethod. The following is an excerpt from

difference and the importance of using the correct 10
Stand (20" Edition) containing the explanation (emphasis

The temperature at which the residue is dried has an important
bearing on results, because weight losses dueto volatilization of
organic matter, mechanically occluded water, water of

crystallization, and gases from heat-induced chemical
decomposition, as well as weight gains due to oxidation, depend on
temperature and time of heating. Each sample requires close
attention to desiccation after drying. Minimize opening desiccator
because Toist air enters. Some samples may be stronger

desiccants than those used in the desiceator and may take on water.

Residues dried at 103 to 105°C may retain not only water of
crystalllzation but also some mechanically occluded water.

(oA N
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Loss of COz will result in conversion of bicarbonate to carbonate.
Loss of organic matter by volatilization usually will be very slight.

Because removal of occluded water s marginal at this temperature,

attainment of constant weight may pe very slow.

Residues dried at 180 +-

occluded water. Some water of crystallization may remain,

especially if sulfates are pres

volatilization, but not completely Jestroyed. Loss of CO; restlts
from conversion of bicarbonates to carbonates and carbonates may
be decomposed partially to oxides or basic salts. i

and nitrate calts may be lost. In gEnEres
- water samples at 180°C yields values for dissolved solids closer to
individually determined

mineral species thant the dissolve
drying at the lower temperature.

at which the residue is dried can skew the results
than residue dried at 180°C. As -

This excerpt clearly states that the temperature
a drying temperature of 180°C..

and that residue dried at 103°C to 105°C can retain more water

such, the only EPA approved method for TDS analysis requires
1t does not appear that any rejevant authority supporis the use of USGS Method 1-1749-
pliance with water quality criteriaor the

85 (TDS determined at 105°C) for assessing com
secondary drinking water standard for TDS. Tothe contrary, all of the relevant authorities
Standard Method 2540 C (TDS determined at

provide for the use of USGS Method I-1 750-85 or

180°C).
. 40 CFR §143.4(b) states that “Analysis of .IDS...to determine compliance
under §143:3 [secondary maximum contaminant levels] may be conducted with

... Standard Method 2540 C...."

o EPA’stable Analytical Methods Recommended for Drinking Water Monitoring of
Secondary Contaminanis, Revised Juné 2008, lists Standard Method 2540 C as
eth

" the recommended m od for TDS.

« DEP's document Assessmeﬁt and Listing Metlwdologyfbr Integrated Water
arch 2007, states that for potable water

Quality Monitoring and Reporting, M
ent evaluations are conducted

supply use attainment decisions, “use attainm
vided through self-

through the review of raw (intake) water quality data pro
facilities. " As stated above, the method

monitoring efforts al drinking walter
listed at 40 CFR 143.3(b) (secondary drinking water standards) which “may be
used™ to determine compliance with the secondary dri i i

Standard Method 2540 C.

(BRI N
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o 40 CFR Part 136 lists Standard Method 2540 C (180°C) and USGS Method -
roved methods for NPDES compliance determinations.

1750-85 (180°C) as app

4 water quality Jeterminations for

« DEP's guidance document for backgrout
- NPDES permitting states that « Analytical methods promu\gated under 40 CFR
ust be used where applicable. "

part 136, or other DEP approved test methods m
he Determination and Use of Background/Ambiem

" mplementation Guidance for t
Water Quality in the Determination of Wasteload Allocations and NPDES
Effluent Limitations for Toxic Substances. Revised.

current edition of Sta |
Wastewater, Public Health Association, Inc,

Standard Method 2540 C or
iteria OF the secondary

er temperature method apparently used by DEP in making its

se of either

All of the relevant regulatofy sources support the
USGS 1-1750-85 for ~valuating attainment of TDS water quality ¢

drinking water standard, not the low

attainment determinations.

ental and Economic Costs of the Effluent Standards will

The Environnt
Exceed AnY Possible Benefits Associated with Them

The Proposed Rulemaking also is unreasomble and inappropriaté because the
 environmental and economic costs of complying with the Effluent Standards will far exceed any
possible benefits associated with them. TheD ent estimated that the cost to treat
discharges t0 comply with the Effluent Standards wcould be on the order of $0.23 per gallon.”

The Department did not provide any studies or calculations settt ,
i ed. As discussed below,

w
.

Pennsylvania. _
Industries and public interest groups alike have investigated the t;eauhcnt options
pecessary to achieve the numeric Efftuent Standards. The available treaunent'techno\ogies are

limited, depending o0 the characteristics of the discharge and the nature of the industry/source.
n” is itself potentially economically

"The Department’s estimate of the “order of $0.25 per gallo
arden hose running at 4 gpm would discharge OVer 2,100,000

prohibitive. For example, 3 &
gallons per year which at DEP’s estimate would cost over $525,000 to treat.

{8000 3}
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The two most readily available technologies for treating TDS concentrations greater than 2,000
mg/l are reverse osmosis (“RO") and evaporation (with or without crystallization). It is widely
i f such systems aré Jabor-intensive and costly. In

~ agreed that the installation and maintenance o
addition, such systems are energy intensive and generate large quantities of midual solid waste

(e.g., salt) which in turn require landfilling.

While the Departinent has uniformly applied one
the Effluent Standards, this notion of a “one size fits all”
As such, many interest grou < presented their industries’ estimated

» ps and trade organizations P
environmental and economic costs to cO h the Effluent Standards, and the associated
The presentations include

mply wit
the following:

o “The Facts About Monongahela River Water Quﬁlity,” Allegheny. Conference O

Community Development, December 2009 _
PADEP’s Permitting Strategy for

o “Marcellus Shale Committee’s Response to
i WRAC November 10, 2009

High TDS Wastewater Discharges,” Presented to
o . “jmpact Anélysis of the High TDS Strategy on the Bituminous Mining Industry,”
sociation, Presented to WRAC Subcommittee, September
i :ation Before the PA.

Pennsylvania Coal As
92, 2009 and “Testimony of the Pennsy
endments to 25 PA Code

E.nviromnemal Quality Board Regarding Proposed Am

Chapter 95 Wastewater Treatment Requirements, 39 PA Bulletin 6467, Josie

~ Gaskey, December 13, 2009

o “Statement for Pennsylvania Environmemal Quality Board Hearing Concerning
95 Rules - Discharge Standards for Total

Proposed Amendments to Chapter
Dissolved Solids,” Pennsylvania C nber of Business and Industry,

December 17,2009

« “PA Electric Power Generating Industry TDS Issues,” Presented 10 WRAC
October 16, 2009 | . .

o “Impact Analysis of the Proposed TDS Strategy on the Industry Sector Group,”

Presented to WRAC October 16, 2009

1RO M
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ons into the public record fozt the Proposed

AE wishes 10 incorporate these presentati
Rulemaking, to the extent that they already are not part of the record.

The Electric Power Generation Association’s (“EP GA™) website lists 64 coal fired

clectric generating stations in Penn lvania with & total generation capacity of 27,064 MW.

http:llwww.epg&org/Gmera‘tingFaciﬁtiw.hml. Ifonly 15 of these stations were required to
] dards, EPGA estimates the following economic

comply with the numerical Effluent Stan

environmental costs to comply:
e
Cost TFGD Wastewater All Wastewater
Stream Streams
Capital Cost 1 $1 billion $3 - 7.5 billion
0&M Costs $70 million/year $230 - 600 million/year
.“____—.—-——-"""-——i
Power Consumption 60 MWh 1200 - 520 MWh
e —
Waste Solids 821,250 tons/year

Production 4 i

ts are consistent with the estimates of other affected scotors (e.g., estimated
33 million in annual O&M costs, and an additional 237,

the bituminous coal industry)-

The scale of these oS
$1.325 billion in capital costs, $1

tons/year of waste solids produced for
ately consider the significant environmental and

Clearly, the Department failed to adequ
economic costs associated with the Proposed Rulemaking.

2t is difficult to accurately predict the economic and environmental costs associated with the
Proposed Rulemaking due to the confusing definition of “new source.” The Department’s Vague
and potentially very broad definition stands in sharp contrast to the precisely ‘worded
narrowly construed federal definition set forth at 40 C.F.R. §§ 122.2 and 122.29(b). However,
under almost any interpretation of “new sou ' king will have significant
Indeed, the Department already has acted 0 define

adverse environmental and economic costs.

modifications of existing permits as
economic reach of therule to be vast.

“new sources

[ue9433d 1
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4. The Proposed Rulemaking Should Be Withdrawn for Further Consideration
and, in the Interim, the Department Should Implement Remedies in Potential
Problem Areas Using Existing, Well-Established Water Quality Controls

a number of mechanisms t0 address TDS, sulfate, and chloride

The Department has .
Joadings in the Commonwealth’s surface waters, any oF all of which are mpre_appropriate than

the ill—considered Proposed Rulemaking. '

a. PERFORMA TMDL ON WATERSHE

APPROPRIATELY DBMONSTRATES

Jations contemplate the development

Both the Pennsylvania and the Federal regu
i Daily Load (“TMDL") to address point and non-point
sources for impaired qurface water segments. See 25 Pa. Code § 96.4 and
40 CFR. § 130.7. This approach would allow the Department 10 equitably
allocate existing and new discharges of TDS, sulfate, and/or chloride ina
watershed that the Department appropriately demonstrates is im ired. Infact,
the Department has extensive experience with TMDLs and is actively developing
and implementing them throughout the Commonwealth to address a number of

different water quality issues.

§ THAT THE DEPARTMENT
ARE “IMPATRED"

L WATERSHED-BASED APPROACH

EPA guidance clearly allows th
formal than the TMDL process, even where existing W

be impaired. Such approaches avoi i ' .
itti ities have the flexibility

TMDL. “[I]n the gbsence of a TMDL,
proach similar to 2 TMDL analysis. One such approach is

to use a watershed ap
watershed-based permitting, which may be yaluable where 8
available as a tool to implement & pDL." NPDES Permit Program Basics,
Frequently Asked Questions (http:llcfpub;cpa.govln fags.cfin). EPA
expressly encourages this approach, observing that “permitting authorities are
encouraged to consider watershed-based permitting approach, which allows for
the coordinated reissuance of permits with applicable limits throughout a
watershed and may expedite implementation of new criteria while lowering .
administrative burden.” 1d. ‘
Indeed, the Department already has significant X :ence in developing &
watershed-based approach fora multi-state water system. The Chesapeake Bay
Watershed has long been impaired for nutrients, and many of its Pennsylvania
(ributaries are listed as impaired- See, &.g., 2008 Pennsylvania Integrated Water
Quality Monitoring and Assessment Repor!. Like the TDS and sulfate issues in
sues in the Bay are

the Monongahela River and the Susquehanna River, nutrient is
complex, involving point and non-point SOUrces in different states. Pennsylvania,
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in cooperation with other states, agreed to implement measures and meet certain
Jong-term reduction goals prior to the deadline for establishing & TMDL in the
Chesapeake Bay Watershed studies, artment determin
the nitrogen loading and 19 percent 0
ginder of the load

the point source loadings were corpl s
 watershed-based approach can (and should) be taken for othet Commonwealth
surface waters facing TDS, sulfate, and/or chloride problems.’

. CONSIDER OFFSETSOR A TRADING PROGRAM FOR TDS AND

SULFATE.

The Department could utilize offsets o trading as a means of addressing TDS,
sulfate and/or chloride issues. “EPA is supporting innovative appmachnslmked _
to developing and implementing TMDLs, such as watershed-based rrading.
Trading means that pollution sources can sell or barter their ability to reduce
pollution with other sources that ar¢ unable to reduce their pollutant loads

economically. EPA NPDES Permit Writers Manual, p-
in uni wa intai quali standards, as well as in

httpy//cfpub.epa.SeVIDE

o existing water qualit S:schargers may be sbl
based on existinswaterquality 'ommchasoﬁ‘setsm
land based _BMPs) and water quality tradhsmd )

point and non-po t sources (€.8-
watershed analysis.” id.
The Department clearly hes a number of exxstmg water ality controls at its disposal,
any or all of which would adequately address TDS, sulfate, and/or chloride issues inthe

3 AE notes that the estimated capital costs 10 comply with the Pennsylvania Chesapeake Bay
Strategy were $8.2 billion, which the Department recognized at the time was “roughly oquivalent
i i budget for all environmental protection programs in the

eral orders of maguitude, the funds we currently have
e Bay‘wamshed Blue

available, a fact that is acknowledged in the recently published C
- Ri anel report.” Pennsylvania’s Chesapeake Bay Strategy (December 2004), p- 1.
The costs for the Proposed R emaking casily could exceed $8.2 billion, and yet the Department

evoted anywhere near the tevel of assessmont and resources 10 TDS issues that it
devoted to the Chesapeake Bay Strategy- ' '

{AO0D4I33 M
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long term solution is

Commonwealth while an appropriate technically and factually justified

developed.

1. Conclusion |
above, AE strongly encourages the Environihental Quality Board
under the existing regulatory framework

For the reasons stated
opportunity to provide these comments.

to withdraw the Proposed Rulemaking and proceed
designed to address such issues. We appreciate the

Sincerely,

(HO0OSR3Y N
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Aliegheny Energy, Inc.
Code Chapter 95

Comments to Proposed Rulemaking to Amend 25 Pa.
One Page Summary

February 11, 2010

rt of a robust administrative record. It should be

Rulemaking is flawed and lacks the suppd
uding without limitation the following:
king and the Supposed Harm
in the Comménwealﬂx‘s

The Proposed
withdrawn for a number of reasons, incl

Nexus between the Propdsed Rulema

The Department has not identified the sources of the TDS and related constituents
waters, and it therefore cannot know whether the controls on “new sources of hi _TDS wastewaters” will
address the perceived problem. Indeed, the Proposed Rulemaking ignores the thousands of existing
municipal and industrial point source discharges and non:traditional point an i
many of which are known to discharge elevated levels of TDS, sul d chlorides. DEP has made no
effort to assess the contribution of these sources to the perceived harm. The sparse preamble to the ’

s« Given the enormous environmental

Proposed Rulemaking Jacks a meaningful factual or technical analysis. Given
and economic consequences of the Proposed Rulemaking, the DEP"s analysis and technical support are

inadequate.

1. Therels No Rational

3. The Department Failed to Follow Applicable Law and Its Own Guidance in Concluding that Waters
Such as the Monongahela River Are Impaired for Total Dissolved Solids : v
The DEP has not attempted to conduct meaningful statistical assessment of the watersheds ot perform any
type of “segment approach” for the watersheds. Rather, it has merely compared isolated samples to the
- water quality criteria and concluded that the waters are impai based on occasional exceedances of the
criteria. This overly simplistic approach is contrary to the applicable law and DEP’s own decision rules for-

assessing potentially impaired water bodies.
3. The Environmental and Economic Costs of the Effluent Standards Will Exceed Any Possible Benefits
Associated with Them : : o
“grder of $0.25 per gallon” is misleading and itself potentially economically
stimate an economic cost that could be in the

affected sectors &
environmental costs in the forms of dramatically in
y, the DEP failed to adequately consider the significant

the Proposed Rulemaking.

The DEP’s estimate of the
prohibitive. Submissions from various
billions of dollars, and will have si gnificant

d and solid waste generation. Clearl

energy deman
environmental and economic costs associated with
ther Consideration and, in the Interim, the

4. The Proposed Rulemaking Should Be withdrawn for Fur

Department Should Implement Remedies in Potential Problem Areas Using Existing, Well-
Established Water Quality Controls *

oride loadings in the

The DEP has a number of mechanisms to address TDS, sulfate, and chi
Commonwealth’s surface waters: '

a. Perform a TMDL on watersheds that the DEP appropriately demonstrates are impaired
b. Implementa non-TMDL watershed-based approach ,

c. Consider offsets or a trading program for TDS, chlorides, and sulfate

encourages the EQB to withdraw
gned to address such issues.

the Proposed Rnlemakiiig

For these rcésons, Allegheny Energy, Inc. strongly
and proceed under the existing regulatory

framework desi
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Environmental Quality Board
P.O. Box 8477
Hamiburg, PA 171058477




]

g
g
%
%
§
g
%
8
8

application 0' " ctinte an adequate - - o
sn;dmdomtcnnsti | _ St
applied. | technologles bed
,“dmmtwmt%wmm% Paﬂ,ofﬁ'\BWm o
of wastewater di e ' ard is the should
gfyﬂ\eDEPhrﬂted‘\;: : :::gdformtpugg:ﬂ. and ! “"oré‘?t
mwdmmummm-mm”dm Mmﬂa chiorides for ail ypes &

3
!
L
2
§
1
t

' %
landsill space required for |
{

millio




useofﬂ!ewastewatefvolumebemgtreahd. lnu‘esetwoexamplos.baseﬂowtome
receivhgmmoouldbemduqedbyasmud\aﬂso.oootonwwm.ooowtons

per day.

qUIpIMeX .
peryearandoonsumedanofmemgpmofwastmwmw. example of
evapomﬁvetechmmiosammmquim4.ooommnhoumtoopuate.ormtoss
mﬂﬂonldlowatthowsofelectricenergyperyear.

mmanmchmbgiesmpamofwmﬂyingwﬁhﬂ\epmposedﬁmmmw

Existing
in billions of dollars of both construction operating costs- These technologies
mduoemebasenowofowwatuwawbyavolumeequwalemwao%wwo%ofm

TheEPGAnwnberoompMieSsupporlsoundmmaﬂoﬂtoprommenaturd
'msoumesofmecgmmmmeﬂlﬂl.andwe meDEP'smteinastiwllahmwm
regulations. However, it appears the DEP failed to evaluate the

acorwmiccostsofmispmposalasweﬂastl\epomﬂﬂﬂ‘ menta
! muitaﬁonsshouMbedevdomdtoom

resuit. Also, the Chapter 85 effiuent imi 1 .
sucoessfulandmmomsdepmmpqunQMMMDEPmdmmm

conﬂictmatmayexistvﬁmfedemlstandards.eﬁortsbyafacimyto maatrequnmm '
implications in

in one permitting program should notresultinummdednewepemt
another program. For example, many of the recent or proposed changes in air quallty
regulations will mqulrefaolmmupgradeorlnmﬁ newairpoMoneoml
technologies. Subsequently, the instaliation of these air controt technologies
hasmepotanﬁalmknpactTDSoomentraﬂons.ﬂ\erefommm faclities
to meet or project the costofalofltsoompﬁameobﬁgatbns. This lavel of regulatory
uncertainty threatens future | investments inpouuﬁonoonkOI ,
bymeverylawsﬂsstgmmoF.Pnsaumorlty

Reviéwofallofmesefactomisrequired
to regulate wastewater discharges to the waters of the Commonweaith. The DEP

3

ot © Sa————— SR Wote W @AY et ¢

o wa v s —————— i b g

ottt o
- - e s b e poa



- @ ————

. e wsAr———— e R G TS

nagative permit implications in - .
jmpact many different industries and produce unintended consequences.

TheDEP'pfoposddwouldbétabledunﬂdlofmeissues
ailoﬂhorelavultm have beenoommredmud\m




Bluefield Sanitary Board
Bluowell Publio Service District
Boone Comnty PSD

City of

" Clarksburg Sanitary Board
wo0d Park PSD
ik Valley PSD

GENERAL COUNSEL
s m e .m. AMITATAW

WEST VIRGINIA MUNICIPAL WATER QUALITY ASSOCIATION

515 W, Main St.

- P.0.Box 1310 ‘
Bridgeport, West Virginia 26330
-404-842-8231
July 19, 2010

Ms. Linda B. Keller
Water Quality standards Program ~
WV Department of Environmental Protection

601 57th Street SE
Charleston, WV 25304

Re:  Triennial Review of Water Quality standards

Dear Ms. Keller:

¢ of the West Virginia Municpal Water Quality

| am writing on behal
Association regarding the pending triennial review of water quality

standards regu!atton.‘ Our members serve approximatély o0 p_ercentvaf
drinking water t0 '

the sewered population in the State and provide

hundreds of thousands of State residents en public water systems.

Thank you for your consideration of the following comments:

terla, We are unclear aboutthechanses \

proposed to the narrative criteria as set forth in §47-2-3. specifically, we
how “water withdrawal activities” would cause the

do not understand ;
prohibited conditions In section 3.2. We believe the Department should

provide an explanation of the types of water withdrawal activities that
could trigger these conditions, mindful that water withdrawals for public
water supply must be -given priority over all other uses, including

instream uses.

. Section 6-2 describes the Category A dmﬂng :

n. We believe this section should be revised to

water use designatio
specify an upstream segment above the Intakes described in this section.
1




Just because a water intake Is located ‘on a river or stream does not justify designating the

entire river/stream as a Category A water.

f-Mi e. Section 7.2 clarifies the application of the half-mile rule which prohibits the
discharge of any pollutant in concentrations above the applicable WQs within one-half mile
upstream from the intake of any water supply. We support this clarification and the one-half

mile rule in general. _
—Lakas, Section 8.3.a.3 clarifies that for a laketd be designated as belng impaired, it
must exceed both the applicable phosphorous concentrations in Section 8.3.2.2 and a
chiorophyll-a criteron (warm water lakes = 20 ug/L, cool water lakes = 10 ug/L). We think
applying poth criterla before making an i_mpairment decision s the }technically correct

approach. Accordingly, we support this change.

section §8.3.b has been amended to establish the framework

for setting criteria for nutrients in streams. We support DEP's intention to develop stream-

specific nutrient criteria. Given the daunting water quality infrastructure needs that we al
face In West Virginia, partlcularly with sewer overflow and storm water control requirements,
we are convinced that a stream specific approach is both necessary and technically warranted.

Accordingly, we support DEP’s 'proposed approach.

"~ appendix E, Table 1

lron. We question the basis for keeping the Iron criterion, p'art\cularly for aquatic life. We note

that several states have removed this criterion due to issues with background concentrations.

We suggest that DEP also consider the removal of this criterion.

s} Regarding freshwater copper, we recommend thata footnote be added to
allow the criteria to be calculated using the procedures In document EPA-822-R-007, often

~ referred to as the biotic ligand model.

Total Dissolved Solids. parameter 8.32 proposes 105 limit of 500 mg/L applicable to

discharges to Category A waters.

Our members are in both the drinking and wastewater_businesses. Accordingly, it is with great
caution that we express concern about criteria proposed to protect public water supplies.
However, we question the science behind this human health criterion. We belleve the issue of
a TDS standard should be studied and reconsidered with the next triennial review.

Alternatively, because public wastewater fa TDS, we belleve TDS standards
should be applied first to facilities discharging FRAC water wastes. After further study of the
d on other dischargers,

‘ssue, a future decision could be made whether to impose the standar
{y-owned treatment works (not accepting FRAC water).

~such-as pass through entities like public




if DEP Is determined to adopt this unnecessary aesthetic based criterion at this time, it should
clarify that thisis an instream (rathey»than end-of-pipe) 500 mg/L monthly average criterion-

Rather than an Indicator parameter (TDS), we encourage DEP 10 evaluate the possible adoption
source water present the

of bromide criteria. ‘We understand that bromide concentrations in

real challenge to public water suppliers rather than 1DS levels.

E.coli. We urge the DEP t0 adopt EPA’S 1986 criteria for E.coll for freshwater streams in lreu of
the current 1956 fecal coliform criteria. EPA is on record that fecal cofiform fevels do not.
correlate with swimmer lliness jevels while e.coll does. This makes e.coli 3 far superior criterion

to protect public health and to make steam jmpairment decistons. We recommend that the
criteria be set at the 126 CFU/100 ML level and be \mplemented through monthly effluent

[imits in NPDES permits.

 Again, thank you for considering the Water. Quality Assodaﬂon's comments on the triemﬁal "
review proposal. We would welcome the opportunity to meet with DEP 10 discuss our views on
uestions. :

the proposed rule. 10 the meantime, please contact me with any d

. Sincéré‘y'
kg
-~ =

¢. Paul Calamita
General Counsel

(o4 MWOA Members
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Kellor, LindaB_____ _ |

From: ‘ Cosco, Kathy on behalf of DEP Comments
Sent: Friday, July 16, 2010 2:35 PM

- To: : * Keller, Linda B A :
Subject: FW: water quality standards.

- ot D, Bl [maltoicilisowidbiuenet]

Sent: Tuesday, July 13, 2010 3:26 PM
To: DEP Comments
Subject: water quality standards.

Rural Route 1, Box 163
Red House, West Virginia
25168

July 12,2010

public information Office N
601 57" Street SE
Charleston, West Virginia
25304

~ Compiler, DEP Comments:

As a veteran birder in West Virginia, | often pursue sightings of resident and migratory birds near om‘_stste’s
streams, rivers, and lakes. Similarly | advise other in-state and visiting birders of productive waterside areas. ‘
Therefore | have concerns regarding water quality related to avian usage.and wish to make these comments in. :

_ the matter of the Triennial Review.

Marcellus Shale drilling poses threats o birds here due to compromising quality and quantity of available -

water. It would be helpful if DEP would for:mulate, for legislative consideration, established guidelines anda
permit process for water withdrawals within “Narrative Water Quality Standards.” o

Under “Nutrient Criteria for Lakes,” EPA guidance should be followed and gj;b_g_t_phosphorus or chlqrophyll-a
should be listed for consideration of “impaired” status. ) ,
Virginia.” It follows then that
In addition, with consideration
ittee would be reconvened

The Greenbrier River area earned ité own séction in the “Birding Guide to West
birders support the phosphorous standard to combat problematic algae there.
_to other rivers and streams, it would be helpful if the Stakeholders Nutrient Comm

by DEP and advance the statewide criteria-setting process.
for “Iron on Trout Streams” should be

Where trout thrive, birds may also. The water quality standard ,
the imposition of increased costs to the state

maintained at 0.5 parts per million, in no small measure due to
for re-writing of existing clean-up plans and discharge permits if the standard were changed.

1




.- 3
Louisiana Waterthmsh, Northern Waterthrush, Spotted sandpiper, and swainson’s Warbler aré some of the
_ streams. The EPA recommends a 1DS$ standard

birds that come to mind when concerned with water quality of
of 250mg/l. That standard and an aquatic life standard for conductivity should be considered to ensure the

continuance of these streamside birds here.

|, the variance should not be made .

Finally, in the matter of a "Mixi'ng Zone Variance for Weirton Stee!
mlinson Run State parkis nearby, although upriver. However

permanent. The wildlife-sustaining-area of T ("
birders and all the general public deserve protection of public water supply intakes.

Thank you.

sincerely,

Cynthia D. Ellis




From: , Kathy on pehalf of DEP Comments

Sent: Friday, July 16, 2010 2:35 PM

To: ‘LindaB ‘

Subject: - W Comments on proposed changes to Water Quality Rule (47CSR2)

| £rom: Carol Warren [maiiorpeacelo mom@gnalom]
Fro ruesday, Juy 13, 2010 12:13 P

To: DEP Comments _
Subject: Comments Of proposed changes to Water Quality Rule (47CSR2} - -

Dear friends,

West Virginia's waters are an extremely precious resource. i oW 13
looks at the situation out West, when in drought years the Rio Grande and the Colorado Rivers 0 longex flow -
Florida and Georgia have had recent W rtes.

"DEP'’s proposed uNarrative Water Qu
pbelongs to all the people of the state, @ ther | an \ .
simply tap our water resouroesfwithoUt limit. However, this additional janguage aion® does not go far
enough to protect \West Virginia streams from water Wi both
human heatth and aquatic life. DEP should draft legisiation for immediate ] .
i it process withdrawals. Activities

Virginia Legislature that establishes guidelines and a permitp water .
us illi ' oal-to-liquid facilities requite enofmous

DEP-isproposing new Nutrient Criteria for Lakes language that would .result ig\ lakes not being
considered simpaired” uniess both phosphorous and chiorophyli-8 water quality standards are

exceeded. This directly contradicts EPA guidande on the development of nutrient criteria, which.
i i i h rous or chiorophyli-2 indepbndmﬁy of
jon,so | mustquestioﬂvkaEPwould

ese

not choose to use both these standards. This provision
EPA guidance followed. DEP should proceed immediately to develop N
Streams as well, and have those in place as soon as possible.

ality standard for Iron on Trout Streams by doubling the
ation of iron to 1.0 parts pef million. DEP i8 basing its decisionon
i racteristics of West_\ﬁrginia tr::;ms waters: low pH,

low conductivity, jow ionic strength, an  low acid neutralization capacity. There tobeno
i major costs on the state.

particular reason for the lowering of the gtandard, ich will impose ‘
Hundreds of existing clean-up plans (T MDLs) and NPDES discharge permits will aiso have to bere-




z
-

written. West Virginia's frout streams are an extremehj valuable public resource, which draw large
numbers of visitors to our state each year. The iron standard should not be changed until moré
ristics of WV's trout

thorough studies areé conducted that consider the unique water quality characte

‘waters. ,
DEP is proposing @ statewide water quality standard for “Total Dissolved _
measured in-stream- This is two times the 250mg/l that EPA recommends s the Human Health -
Standard for total dissoived solids. | find this very disturbing, particularly with the V
Marcellus shale gas drilling that we know are going to be taking place in West Virginia in the coming
years. DEP should adopt the federal standard for human health of 250mgA. In addition, DEP fails to
propose in this rule an aquatic life standard for conductivity, with which TDS levels areé closely ’
- associated. DEP should adopt an aquatic life criterion for ponductivity as proposed by EPA. -

on these proposéd changes. And thank you for your commitment t0

West Virginia's waters clean and safe for all our citizens.

(304)847-5121




From: Cosco, Kathy on pehalf of DEP Comments
~ Sent: , Eriday, July 16 2010 2:32 PM
To: ‘ Keller, Linda B
Subject: FW: Water Quality Standards Rule (47CSR2)

~ West Virginia Department of Environmental Protection,

o has a great personal interest in our aquatic environments, and has

As someone Wh
taught classes in stream ecology for many years in public high schools, and summer
science camp | have some concems regarding the update of water quality. regulation_s,in

comments and concerns with regard 0 Water Quality Standards.

DEP’s proposed “Narrative Water Quality Standards’, DEP should draft legisiation for
immediate consideration by the West Virginia Legislature that establishes uidelines and a

permit process for water withdrawals.

Please accept My

The Miking Zone Variance for Weirton Steel must not be made permanent. This would
e any incentive for Weirton Steel o

v eliminate current monitoring requirements and remov
correct its discharge.

The Nutrient Criteria for Lakes language W

«impaired’ unless both phosphorous and ch‘oro'phy\l-a
exceeded. This contradicts EPA guidance on nutrient criteria. This provision should aleo

be dropped from this rule.

DEP should recall its Stakeholders Nutrient Committee and get
setting process for rivers and streams.

moving on the criteria-

Do not increase the allowable lron on Trout Streams from the current limit of 0.5 parts par
million of iron to 1.0 parts per million. \Vest Virginia's trout streams areé @ valuable public
{ should not be changed until moré thorough studies aré

' conductéd that consider the unique water qua!ity‘characteristics of W\'s trout waters.

Total Dissolved Solids should be set atthe federal standard for human heatih of

250mg/l. DEP should adopt an aquatic life criterion for conductivity @S

by EPA,

i




-

~

™

and any criteria for TDSIconductivity shouid be protective of streams threatened by golden

algae. | - | . o

Our streams and lakes are very important parts of the natural infrastructure that supports
ake rules that improve the water

" our wealth, heaith and mental wellbeing. Please ma
quality. rather than making compromises made to facilitate short term ﬂnancua\ gains.

Robert A. Meriz

1205 Mulberry Ridge
Spencer, WV 25276-8561

rameg@mountain.net
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Keller, Linda B

Cosco, Kathy on behalf of DEP Comments

From:

Sent: Tuesday, July 20, 2010 2:21 PM ‘

To: Keller, LindaB -

Subject: FW: Comments regarding proposed revisions to 47 Code of State Rules, Series 2 (WV Waler

Quality S;angiards)

ety i e .
Sent: Monday, July 19, 2010 6:00 PM
' reVlsimsho47CodeofStateRu|es,Seri$2(WVWéteerlMW)

TOWN OF RONCEVERTE

P.O.Box417 -
Ronceverte, West Virginia 24970
(304) 647-5455

July 19,2010

Public Information Office
West Virginia Department of Environmental Protection

601 57" Street, S.E.
Charleston, WV 25304 |
Re:  Comments of the City of Ronceverte regarding proposed revisions to 47 Code of -State Rules, -

Series 2 (WV Water Quality Standards)
Déar Sir or Madam: |

Please accept this e-mail correspondence as my written comments with re _ .
amendments to West Virginia’s Water Quality Standards, 47 Code of State Rules, Series 2, and more

specifically those proposed amendments related to the regulation of algal growth in state waters and the.
control of phosphorus in the Greenbrier River (47 CSR 2-3 2.gand 47 CSR 2-8.3.b.1).

I respectfully submit my objections to the proposed amendments. In the proposed amendments there is
no attempt to define acceptable levels of dlgae in a river. There is no standard for which to measure
impairment or use interference from algae blooms on the Greenbrier River. There is notevena
determination as to what constitutes impairment for the use of the river. ,

The WVDEP’s position to control the algae by effluent discharge limitations on phosphorus is cause for
concern to municipalities along the river. The proposed phosphorus limitations are not financially, nor -
technologically feasible for any of the communities on the Greenbrier River. Algae are not merely

dependent upon phosphorus. There are several other naturally occurring factors, including river flow,



chade, water temperature, and weather conditions. None of the other factors have peen acknowledged or

addressed-

The City of Ronceverte would be interested in discussing
and improve it. Open dialogue is the most advantageous
limitations for phosphorus, which create an undue burden on the citizens receiving servi
atilities. Before sucha financial strain is put upont iti ppeali

of the river, more informati

I strongly urge the agency to consider removing the proposed amendments and work with the Greenbrier
. River communities t0 determine what actions can be taken to address the perceived use issues that will

be mutually beneficial for all.
I appréciate the opportunity 0 submit these comments.
Sincerely, |

Gail White, Mayor
City of Ronceverte




Cosco, Kathy on behalf of DEP Comments

From: : 4

Sent: Tuesday, July 20, 2010 2:14 PM

To: Keller, Linda B _

Subject: : FW: comments on proposed revisions WVDEP amenments 10 water wuality standards

com: John Manchester [mao ,jmancheste Glewisburg-w.com]
Gant: Monday, July 19, 2010 4:32PM |

To: DEP Comments o
Subject: comments on proposed revisions WVDEP amenments to water wuality standards

July 19, 2010

public Information Office :
West Virginia Department of Environmental Protection

601 57" Street, SE
Charleston, West Virginia 25304

Re: . Comments regarding proposed Revisions t0
47 Code of State Rules, Series 2 (West virginia Water

Quality standards).

Dear Siror Madam,

Please accept this e-mail correspondence as my writteri comments with regard to certain proposed ,
te Rules, Series 2, and more specifically those

_ amendments to West Virginia's Water Quality standards, 47 Code of Sta
| growth in state waters and the control of phosphorus inthe

proposed amendments related to the regulation of alga
Greenbrier River (47 CSR2-3.2.8 and 47 CSR 2-8.3.b.1).

As written, the proposed modifications to the state’s narrative water quality criteria are arbitrary and
unt of phosphorus exiting several sewer plants that algae

prescriptive—they assume that by severely restricting the amo
ilt be redu;ed to a level where there will not be nt

\ - ‘ exists. Thisis avery long
down the pathof

growth in various places pelow the treatment plant W

impairment of water resource use in the areas of th
lasting, very pxpensWe solutiontoa localized problem in certain areas of the river. And once you go gov
investing the money on this one «golution” which may of may not actually fixthe problem, you will always have this

embedded cost and you may then need to look at other alternatives at at_:lditional cost.

| suggest now is the time to test the theory that excessive phosphate dumped into the Greenbrier River at

several sewer plantsis the chief cause of periodic algae blooms in certain sections of the river and not after significant -

_monies have been invested in this technology. If the science at this point does not indicate clearly that sewer plant
rgetoa specific standard will clearly eliminate the

discharges are the principal culprit and that by reducing the discha
Jitable solutions, then now is the time to do the research, not the time 10

algae problem and at a cost less than other su
set an arbitrary standard at great up-front and ongoing expense t0 sewer customers.

‘ | suggest thatany action by the agency regarding phosphate standards and addressing algae growth in the river
should be taken in concert with the impacted communities. | urge the agency t0 remove the proposed modifications t0
at actions can be taken to address any perceived

the rule cited above and work with the communities to determine wh
use issues. | appreciate the opportunity to comment on the above-referenced rule and look forward to

dialogue regarding these issues.




sincerely,

John Manchester
Mayor
City of Lewisburg, West Virginia




representin all business sectors in every regi
en to mid-sizes rs to tourism destinations 10 companies
corporations- However, small businesses are the core of our membership - ,making up 85 percent O

the Chamber’s companies and firms.

The Chamber appreciates the opportunity ¥ provide comm
the regulations governing water quality standards. The following comments are O}

to the specific revisions as proposed:

1. Condiﬁqns Not Allowable In State Waters.

A. Water Withdrawal Activities. DEP is proposing t© amend W.Ve. CSR.§8§ 47-2-3.1
and 3.2 to expand the scope of «gonditions not allowable in state waters” to include
“certain water withdrawal activities” that cause pollution OF objecﬁonnble conditions in

state waters.

gulates the discharge of pollutants {0 Waters- See W.
Va.CSR. § 47-2-1.1. By proposing to add the proposed ithdrawal activities” -
language, the agencyiscleaﬂy seekingmfundameﬂ y the nature and
inia’ sty standards rule. The Chamber opposes such an
the authority oftheagsncymsoexpmditswawr
- drawal activitios- As noted below, the

»

quality standards program to include water
i addressing i relaﬁngtowaquuanﬁty qveryyear since




T.M. Boggs 10 Mr. Scott Mandirola, Director .

Re: Comments OB Proposed Water Quality Standards Revisions
July 19,2010

Page 2 of 7

the Committee- It seems that a0y effort to affirmatively regulate “certain

that work by ,
water withdrawal activities” would be handled under the authorities of the Water

such data in support of 8 conclusion that watef withdraw

any water quality issues- Although the Water Ppollution Control Act declares it a public
policy that, “the water resources of this State Wi to the quantity thereof are
available for reasonable use by all of the citizens of this State,” the West Virginia
Legislature concluded that it peeded to develop Jegisiation 10 address water use and

i te and apart from the statutes and regulations governing water

The Chamber does not support the use of the state watel quality standards program for
i nt new water use

the intended goal of regulating water withdrawal. TO the exte
A restrictions are proposed by DEP, they should be appropriately promulgated within the
context of 2 statute Of regulation Speciﬁcally designed for that purpose- '

B. Algae blooms oT concentrations of bacteria. DEP is proposing to amend W. Va.

CSR.§47-23 2.gto expand the «conditions not allowable in gtate waters” 10 include
t the May 19 2(_)10}pub1ic meeting i which DEP officially relaasefl the

State rule more stringent than the federal count
justification, as required by W. Va. Code § 22-1
stringent than f 1av iti DEP
pecessary for its regul authority.

2. Site Specific Exception on the Ohio River. poses
exception in W.Va.CSR. §47-2-1 2.a2tothe” half mile rule” applicable 1 discharges
within one-haif mile of a public water supply in sup jcati
of the agency’s authority to grant site specific exceptions.

3. ‘Variance for Ward Hollow. DEP proposes 0 extend a varianc
Carbide Corporation’s discharge t0 Ward HolloW of Davis Croek set forth in W. CSR.

47-2-72.4.19.3 until July 1, 2014. The amber supports this application of the agency S

authority to grant variances.

4. Nutrient Criteria. The Chamber has concems about the putrient criteria for cool and warm

water lakes as set forth in W.. Va. CSR.§ 47-2-8.3.8. These criteria Were deve!
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TM. Boggs to Mr. Scott Mandirola, Director
Re: Comments on Proposed Water Quality Standards Revisions

July 19,2010
Page3 of 7

adopted as part of an extensive stakeholder pr

that after that extensive work, the DEP is proposin
without sufficient rationale for the departure from the previouSly-ado
supported values. We further caution the agency on developing nutrient criteria for flowing
streams. Presently, DEP only proposes gutrient criteria for one stream - the Greenbrier -
putrient criteria are not appropriste for all streams,

5. Iron. DEP proposes to revise the current “cold water” chronic jron water q
nvironmental Protection

w.Va.CSR.§ 47-2-8.15 from the existing 0.3 mg/l to the federal E
ard of 1.0 mg/l. The Chamber applauds the move away from an

Agency’s recommended stand
and unsupported criterion and appreciates the agency’s effort to develop 8
i i the chronic iron criterion for trout waters,

Chamber supports this proposed revision and would hope the iron example would set 8

6.  Total Dissolved Solids (“TDS”). DEP proposes 10 adopt a water quality standard for TDS'
of 500 mg/l app icable to “Category A” waters of
47-2-832". The Chamber strongly opposes thi sal for a number of reasons, as set
below, and strongly urges the agency 0 reconsider this proposal.

A. Lackof Scientific Justification. The Chamber urges caution regarding the hasty
adoption of water quality criteria for total dissolved solids. The Chamber 8
use of best available science in environmental decision-making. The use of generic
i 1 as TDS and conductivity, ar counter to the best available

TDS is a collective term used for all inorganic and organic s contained in the.

water that are capable of passing through a two micron filter. These substances may be

in a molecular, ionized or suspended form. The presence of TDS in and of itself atany

_ particular level does not equate t0 toxicity. Indeed, the 500 mg/l TDS criterionbeing
considered as a human health criterion relates to a secondary drinking water

developed to address aesthetic qualities.

TDS levels may or may not indicate the presence

that are harmful to human health. Without an inv!

that comprise the TDS, one cannot determine whether the
up the “TDS” have the potential to be harmful to human

 —

1 We note that the DEP’s Advisory councilhadmommmwthmtifa'n)s standard is to be adopted by the agencys -
it be applied at the point of intake 10 a public water supply. In the proposed rule the agency has rejected that

recommendation without explanation. .

the State in what would be W. Va. CSR§



T M. Boggs to Mr.
Re: Comments o0l
July 19, 2010

Page 4of 7

Scott Mandirola,

Director
Proposed Water Quali

ity Standards Revisions

from the National
federal Safe

PA
contaminant
guidelines to assist public

otice are derived
promulgated by EPA under the
ry” drinking water quality .
that it does not enforce these “gacondary maximum

SMCLs “are established only as
drinking water for ic considerations, such as taste,

tsarenotconsidemdto presentaﬁsktohumanheatth
Secondary Drinking Water

A §10/K-92-001 (uly 1992). As

DEP is considering incorporating the SMCL for TDS based on «elevated

noted above,
Jevels of total dissolved solids on the upper Ohio River the past ”

the data relied upont by DEP for this
concentrations of TDS observed in recent Y&
in-depth study in this ;

drought conditions and thata
statistically significant difference in TDS mass
the last seven years. See Evaluation of Hi
River, Tetra Tech NUS, Inc. (January 2009).

jy acknowledges
levels” (“SMCLs”). Rather,
water systems in managing their
color and odor. These¢ i
at the SMCL.”

Regulations:

particular, the Chamber urges DEP to
sed adoption of DS criteria by Pennsy jvania, including but not limited ¥ the

propo
comments of the Pennsylvania Chamber of Business and Industry
included a copy !

Pennsylvania’s proposed DS criteria. We have
Chamber's comments as an attachment to our letter, and
to DEP’s proposed TDS criteria.
An additional consideration
SMCLs is the fact that the

- or 15 delivered to ant

‘Waters of the State.

Application of
;a that are derived from

in the adoption of water quality criteria
federal drinking water standards are
end user. Accordingly, it makes no
water quality dards without considering
Therefore, if despite the available science relal
impose TDS criteria, the DEP at 2 minim
nearest public water supply system and any

system.

As the agency confirmed during the
revisions to the water quality standards,

that all waters of the State are designated as drinking water Sources, and therefore
governed by water quality standards applicable under Category A, anless specifically

exempted from that designation consequence of this inf
waters of the State

on the proposed
on of its regulations

]

the proposed TDS criterion would

‘regardless

of the proximity of existence of 8




TM.Bo

Page 5of 7

Re: Comments
July 19,2010

' water quality standards regulations t0

Jischarge to rivers or other large water

. Impac

M. Scott Mandirola, Director »
Standards Revisions

on Proposed Water Quality

to

The Chamber and other
commented that DEP lacks legal
interpretation that all State waters
quality standards create 8 presumption
State: propagation and maintenance O
recreation (Category C). W.Va. CSR.§ 47-2-6.1. Except for

uses, only “existing uses” are protected. wExisting uses” are only those uses
»W.Va.CSR.

attained in & water on or after November 28, 1975

these two ptesum
“qctually |

No provision of West Virginia’s water quality :
as Category A waters, and DEP has not demonstrated that all waters
been used as drinking water sources at some time since November
the West Virginia Legislature has repeatedly rejected attempts by
Quality Board, which previously i i

the desire of the W jslature
rinking water sources. Yet, the agency

thatisnntmppmtedbyei&er

waters. This reflects
waters of the State should not be
still persists in implementing by policy an
the existing regulations or the Legislature.

Category A
presumed 10 be
interpretation

If DEP adopts 8 TDS standard, the consequence of DEP’
Category A waters would be to apply that
only those waters that actually serve as

has not jdentified

Need for a TDS Criterion. DEP
to be limited to

agency’s concem with TDS appears isolated incidents 10 the

concentrations i
addressing the problems identified, DEP
address a limited or non-existent problem
benefit. '

t of the Proposed TDS Criterion- DEP has not sufficiently

implementation of a TDS standard would impact various of West Virginia
businesses and government entities. Any discharge from human activities will contain
some amount of TDS. This includes electric generation, development,
chemicals manufacturing, iron and steel manufacturing, agriculture and food processiog,
mining, municipal wastewater {reatment, and others. Additionally, storm waterrunoffl
from construction, runoff from roads especially during winter de-icing season, and other

- TDS. Each of these gectors would face unique challenges in

non-point sources contain




TM. Boggs t0 M. Scott Mandirola, Director
Re: Comments oo Proposed Water Quality Standards Revisions

dealing with 8 DS standard - especially it light of the limited availability of technology
. and the tremendous expense associated with treatment for TDS discussed below.

The technological challenges for treatment of TDS are staggering. Currently, there 8r¢
only three primary technologies for treating TDS: (1) reverse osmosis; (2) evaporation;
and (3) evaporation with - otion. Each of these technologies is enerey intensive -
requiring 2 substantial amount of electricity or fossil fuels Wi i '
costs. Each of these technologies is extremely expensive. F
a reverse OSMOsis system capable of treating 100,000 gallons per day (gpd) 18
at §5,300,000, with annual operating and maintenanceé costs of ximately $81.00 pet
1,000 gallons treated, or around $2,956,500 per year? Each of these technologies

a substantial amount of waste - 8 concentrated whrine” fluid/filter packwash of

sludge - for which ther® is no feasible means of disposal. There are also additional
jogistical challenges regarding installation of such technologies that would be unique o

each industry. For additional details
to the attached comments submi
Industry to the Pennsylvania Environmental

E. Regulations Adopted by Other States. AS the agency af:knowledged during the May

19, 2010 public meeting, no other State in the nation has 1mp ented
¢ States, such as Kentucky and Pennsylvanis, apply

standard -- with no clear benefit and very costly results —
businesses at 8 monumental competitive disadV i
greatly dimi :ch West Virginia’s ability to attract future investment.

For all the reasons stated above, the Chamber urges DEP not to include the TDS water

- quality standard in its proposed revisions to the regulations governing water quality standards for
consideration by the West Virginia Legislature.

4. Correction of Presumed Low Flow for Monongahela River. - We request that the-
i dards with respect o the

DEP correct a technical defect that currently exists in the water quality stan
the currently sPeciﬁed flow forthe

presumed low flow n the Monongahela River: We believe that
error. The basis for this value 18

Monongahela River flow of 345 cfs specified in the regulation is in
outdated. The following language appears at 47 CSR 27247 A

I

2 yhile these numbers are staggering for local businesses, itisimportanttokeepinmindﬂlatthe costs would also

bebomebyvirmall)'allciﬁmsmedby seweruﬁliﬁes,anumberofwhichdi . pdmomofgal\onsam. In
a state with infrastructure needs far exceeding any ability to pay» the voluntary imposiﬁoﬂof such unnecessary

" expense by the DEP is inconceivable.




T .M. Boggs to Mr. Scoft Mandirola, Directo!
Re: Comments of Proposed Water i
July 19,2010 ’

page 7 of 7

Standards Revisions

nFlow in the main stem of the Mono™, .ahela River, as regulated by the Tygart Reservoir,
nimum flow of 345cfsat Lock

operated by the US Army Corps of Engineers, is based on am?
and Dam No. 8 at river mile point 90.8. This exception does not apply 10 wributaries of the
Monongahela River.” _ , :

the confluence of the Tygart River 4nd the West Fork
Tygart Dam 08 the Tygart River

West Fork River (completed in 1990). °
States i  The minimum release from
minimum release from the Stonewall Jackson Dam is

of 420 cfs at the Opekiska Lock and Dam on the -
- sume that the low flo¥ value of 345 cfs contained
. - ﬂlis . ¢ - wa® y

The Monongahela River is formed by

River. Flow tothe Monongahela River is regulated by the

(completed in 1938) and the Stonewall Jackson Dam on the
b i

adopted, and does not account fo
the value of 345 cfs should not be considered representative of low flo
Monongahela River in West Virginia. We sugg ified for the Monongahela
River in 47 CSR 2-72.d.1be updated to 420 cfs to incorporate ini i
Stonewall Jackson dam. o

The Chamber appreciates the opportunity t0 offer these writtenl . The Chamber
reserves the right t0 present odditional comments at the July 19, 2010 public hearing. Hfyou have

any questions, please feel free to contact me.

Sincerely,

Thomas M. Boggs
Vice President

a——

———

3 Water Managemmtlw ater Qﬁality Reservoir Operational Summaries, U-S. Army Enginecrs, District, Pittsburg,

Corps of Engineers, Pittsburg, PA, 1996. Pages 13 and 15.
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February 12, 2010

Environmental Quality Board
Rachel Carson State
400 Market Strest
P.0. Box 8477
Harrisburg, PA 17105

Proposed Amendments t0
Effluent Standards, 39 Pa.

"Re:

Members of the Board:

On behalf of
all industry sectors,
offers

new or i

Since April of this year, the
and a 0

of the regulated community
standard approach-

size fits all” treatment

its membership comprising
the Pennsylvania
the following comments

increased TDS dischargers, jrrespective O

Chamber
umber of other industry organizati

attachment
T.M.Boggs to scott Mandirola,
the proposed WoS Rev.

Director

Office Building, 16th Floor

25 Pa. Code Ch.95; TDS, Chlorides and Sulfates
Bulletin 6467 (Nov. 7,2009) .

thousands of businesses of all sizes and 8cross
Chamber of . Business and Industry (“Chmba")
eonceminglthepmposaltoamendCh%mambﬁ&
for Total Dissolved Solids (TDS), ek rides

£ wat location,

uditsWataWogqummhasw

X including



mmdinlnne,ﬁisessenﬁalthatthenepmentwkwiﬁlaﬂaﬁectedaectasmd
stakeholders to: (1) develop a better understanding of the real TDS challmges,interms'of'
affectedsueams and conditions, constituents, and related cams;.(Z) evaluate thcaphmsﬁar

ement
residuals; and(4)reﬁamcastmtegyandapproachto morbeﬁecuvelyaddresstherealms :
clmllengesinacommonsenseandcdst-eﬁ'ecﬁve manner. ' _ :

* We have provided below deteiled comments Of the proposed Ch. 95 amendments. The
following are the six (6) key points of the Chamber’s comments: _
(1) To be effective, Pennsylvanis’s strategy st be developed with & much mare

focused and accurate understanding of the specific streams Vi ing TDS
chﬂlmges’ 0 . (L]

issues, and the primary somceSofthosewnstmtSandloadinﬁ- The primary
rationale for the new statewide end-of-pipe treatment stendard proposed in Ch.95 .
to be the 0! ationofTDS'thaﬂengesinalinﬁwdnumbetofM‘
(such as the Mo ngehela River) many of which mptedmnhmﬂy jmpacted by

inage from mines abandoned decades 280, and the observations of cleveted’
TDSconditionswerelimitedto extrem“ndextended low flow comdiﬁnns.;m ‘
studiﬂSmdmveyscimdinﬂleTDSsmteg?andshmdw'ﬁhthnTDS

rather

certain hydrologic conditions: A close examination of those studies further -
mdicatesthatﬂzesomcesandchsnengesmeachwmrshﬂdmdiﬁuemmdw .
across-the-board ugolution™ will not be efficient or effective. o

@ Befmeadopﬁngmd'imphmmﬁngmetypeofmammnmiwasm”fozﬂlhthe -
understanding

pmposedCh.95,DEP must develop an of the numerous
sectoxsaffechedbym imi andevaluateﬂxemhmcalandewnomlcﬁm
of implementing TDSlimiSineacpofmosesectom The proposed




Envitvnmental_Quality Board
February 12, 2010

Page 3

e

@)

&)

pdwergeﬁeraﬁon,petrolmmreﬁning. chemlcalsmanufacmin&nonandswel
manufacturing, pharmweuﬁ _ meat packing, food processing, and others.

In each of these affected sectom,thetechnologins available t0 address high-TDS
wastgwatersueﬁmited,mhjeatmvuyingcapabﬂiﬁesdgpmdinsUnthemmblof
l'l I in .. . 8 3 . L] L3 t ' l 4 ]

econOmlcfeasﬂ)llIlylssm As detailed in the Pennsylvania
2009 Working Paper, the primary technologies proffered. to meet the Hmits

noneofthesewchnologissoanbe j pilottested,permittedmd'
inanythinglikcthz 18-month timeframe envisionedbytheTDS Strategy and the

As just one example, an evapOraﬁon/cryst_aﬂizaﬁon facility designed to handle
1,000,000 gallons per day of brines would require some 87 million i
of electricity znnually (the equivalent electric :
households); plus 262,800,000 cubic feet of natural gas annually, and
generate nearly-60,000 tons of greenhouse 225 CO, emissions per year:

As another example, for just one pOWer plant, the egtimated cost of a brine
concentratormdcrysmllimrtohandleair berwastewaw‘is%Zminioﬁn
capital, plus $4.5 million per year for O&M. Multiplied 8cross the fieet of
electric generating stations with current and planned scrubber units, and including
other plant wastewater streams that may " cooli
blowdown, etc.) the proposed Chapter 95
i 1 billion dollars in investment for FGD
balmoeofpowetplantwastewatersaemquiredtobe

to $3 — 7.5 billion. ‘
All potentially available 'fD_S treatment technologies present & m;b.stanﬁa\,

unresolved challenge con
whethertheybeconcenuatedbﬁnestOrejectwaterorthesdthges
. e . . ®d Wi

from crystallization units. The sheer volume O

implemenﬁngthesepmpomd rul .

of salt cake per ¥ —houldalonebecanseforcarefulrevwww
+ Jeration. |

The 18-month tm for implementation of TDS treatment 18 wholly

.
{
!
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comments and in presentations from various sectors provided to the TDS

Stakeholders Group, 3 minimum of 8 36-month ti is involved in

devehpmGMofhigh-TDSueaunentfacﬂiﬁes~mdﬂxatAsmeSthataﬂdeﬁsn
mdtesﬁngprovematmetechmlogyisfeasiblemdthatthzmidualschame
canbemet.

()] The draft Ch. 95 leaves amnnbetofseﬁousandunmsolvedqmﬁonsmtemsof
applicability and implementation, including (8) how the rules apply t0 facilities
with multiple existing sources and outfalls; (b) situations involving highTDS

source water, (c)theim‘pactsofthe mategyonwatetconsmlﬁﬂns;anfl(d);?; A

proceSSfordetermimnsbaaehneSandmcmasesinTDngcemoﬂs

As a bottom line, the Chamber believes that water quality management should realistically
addresstheinstreamneedsanquuiremmtsofPennsytvaniastreamS,' -
scientific information available. Given the unique TDS challenges for some streams, we believe
the Department should adopt 8 more flexible approach 10 regulating TDS and its consti n
discharges, considering assimilative capacity under differing flow conditions. We belicve that
wmeofmzopﬁmdimussodbymeTDSSmkeholdeerp,puﬁmﬂmyﬂmwawdm ‘
wTDSmanagemenLoﬂ‘eramoremdisﬁcmdmﬁonﬂleappmnhtoaddtesﬁnsme
TDSMmMmyaﬂﬁmmm'—MwﬁmMmbeimplemmted-befmwe :

corifront the prospect of instream quality

Detailed Comments

1 To be effective, Pennsylvania’s must be developed with 3 much more
focused and. accurate understanding of the 8 streams

generalized, inoompleteandmaccmﬂtﬂassessm@tofthbTDSisMianSYNmiamam




WesthGhSusquehmaRivet;md(ﬁ)wméMgthmadmgSonmeMomnphdﬂBim .
anditstributariesdmingapeﬁodofextremeandgxtendedlowﬂowcondiﬁons. The studies and
snnveYScitedintheTDSSft:?tegymdﬂwdataprovidedtotheTD'SSmkeholddsﬁroware

ﬁ:roughoutthepeﬁod; and (vid) 1ong-tetmstaﬁsﬁnﬂltrend ana\ysesindicﬁethﬁthmisnuta
statistically significant difference in TDS mass loadings to the Monongahela River over the last
seven Years. The Tetra Tech study evidences that the predominant challenge for the
Monongahela watershed was most likely the result of acid mine drainage, particulasly from
abandoned coal mines.

DEPhasseparatelypointedtoafeWothﬁstreamSthatappeattohaveTDS assimilative
capacity challenges in low flow conditions guch as the West Branch Susqmmﬂmver. Again,
mschallengedmamreaches are predominantly hanbytﬂstoﬁc sources of AMD; and the

obvious golutions must include efforts ¥ remediate those AMD sources.

The Allegheny Conference has prepared 8 detailed review of the history of TDS
condiﬁonsintheMOnongahelaandothetstreamSinPennsylvania_. Whatthatdatashowsism
i inTDSvaluesoverthcpaswoyea:shaveperiodteallyaoomd,butthosemwoﬂm
relaﬁvelymeandtlmtthepmmafTDS ValueSdoesnutmdlcateanypa:ﬁmﬂarupwarduend- '

The information available t0 date leads to tWO key observations.
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 First, the TDS chdlengeisoneMisfocusedonaunﬁtednumberof'streamSthatare
currently impactedpredOminanﬂy by acid mine drainage, primarily fromabandonedminelmd&
The studies cited in the TDS Strategy andthedatasharedthhtheTDS StakﬂholdetsG:omdo
nutshowa“vgi » TDS problem. Rathet,theyindicatethatﬁxeTDScbalWare

suggest, the Deparhnent should consider other possibilities and options for more watershed
focused approaches, including dynamic management, that promise 10 be both more cost-effective -
and avoid the type of environmental and energy concerns discussed below-

2.  An accurafe anderstanding of the pumerous sectors affected by the proposed
treatment limits, and an evaluation of the technical and economic tembility of

implementing the proposed TDS limits, are critical.

standﬂrdforhlgh'I'DstroeS.'I‘hepro Ch. 95 d impose a new
end-of-plpetteatlnent“techn based”stmldﬂtdwbeinsertﬂdmOZSP&COdeCh.95fetall
“hghTDSsamces.” Theterm“highTDSsomceS”iSdeﬂnﬂdbytha h, 95 to mean
new or expanded sources ofpollmantsthatincludesaTDS concentration 2,000

or & TDS loading that exceeds 100,000 pounds per day. Effective Janusry 1, 2011, DEP is
proposing that such high TDS sources would be subject to effluent limits of 500 mg/l of TDS,
250 mg/l of-Totgl Chlorides, and 250 mg/l of Total Sulfates (in each case, stated as 8 monthly

average)-

At its April 15" briefing o8 the TDS Strategy, DEP gtated that the rationale for this

proach is to “set @ level playing field” by requiring all high TDS sources 1o treat to a particular

level. No further explanation has been provided supporting the selection and imposition of such
- " . N . | g J - ] B

n adopting regulations and taking other aotions under the Clean Stree® Law, including
such treatment standards, DEP is explicitly obligated 0 consider & number of factors,
including: (1) water quality management and pollution control in the watershed as 2 whole; (2)
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the present and possible future uses of particular waters; (3) the feasibility of combined or joint
treatment facilities; (4) the state of scientific and technological knowledge; and (5) the
immediate and long-range economic impact upon the Commonwealth and its citizens. 35 P.S.

§691.5(a).
The TDS Strategy andiheprealnblemthnproposedCh. 95 regulations do mot roveal any

consideration or analysis of these factors. Mostparﬁc\ﬂaﬂy,thematenalsmovﬂﬂdbyﬂxe
in support of the Ch. 95 proposal do not reflect a careful evaluation of metechm:d

and economiic feasibility of the proposed treatment standards as applied 0 various indus
other wastewater sectors. ‘

The Chamber, in conjunction with ofher -industry associations, bas sought 10 g
enterprises.

informaﬁonconoemingtheimpactsofthepmposednaatmmt on various entes
As outlined in the following sections of these comments, the responses we have received indioate
i andevaluationbeforem

a series of technical and feasibility concerns that merit serious aftention :
Department moves forward with this Strategy.

"3, The proposed definition of “Eigh?TDS sources
enterprises.

The TDS Strategy and proposed Ch. 95 preamble focus
“High-TDS sources™ upon flowback water and produced brines
oil and gas well development, and AMD sources. However, these are !
of TDS that are swept into regulaﬁonunderthestandardswﬂectedinthepmposedcmm, .
. The Chamber’s outreach and the information submitted by various industry sectors to the TDS
' the proposed Ch. 95 'onsvvoulddireuﬂyand
significantly affect 2 pumber of sectors, including electric pOWer generation, petroleum refining,
chemicals manufacturing, ironandsteelmamlfwtming. pharmacmﬁcals,mwpmmod
i ) . impact 8 number of industrial

almost all of their discussion of
Marcellus Shale

and commercial enterprises using larger publicly—owned !
pave relatively high TDS loads (measured in pounds), particulerly as POTWsin such
Susquehanna and Delaware River Basins implement phospli reductions (where chemical
{reatment processes increase TDS levels). o . ‘
Electric Power Generation. Many, if not most, Pennsylvania electric generating plants
will likely be subject to the High-TDS source limits. A survey of power generators found 8.
variety of current and anticipated “high-TDS” sourc:;k including flue gas desulphurization

(“FGD") ash storage runo " boiler water eupresmragumrmon.coolinam
blowdown related water treatment, mndﬁlllewhate,andotlmopmﬁms.mnyof
these units currently are not subject to TDS limitations, few have NPDES permits

A fTDShmitsbasedonvmous

”sweepsinawidemgeofinduﬁhl |

J—
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discharging in the Basmhashmitsofl,OOOmg/lmonﬂ\lyavemgeﬁromcemnlow
volume wastewaters and 3,500 mg/l monthly average other sources, while another
Delaware Basin :ng facility has a limit of 15,000 mg/l as a monthly average and 30,000

systemhasamsmonitoﬁnsonlyrequimment : :

Although §95.10 is cast as applying only to new or increased high-TDS sources, that
formulutionwﬂl,infact,triggetTDSlimitsatmanyfaciliﬁes. Generstion facility owners &r¢.
undertaking @ variety ofimprovmentstotheir-smtions—inmanycas&drivenbyoﬁm
environmental imperaﬁves-which will result in increased TDS concentrations, if not increased
TDSpowdageloadings. Forexample,astheresultoftheCleanAirme:stateRuLamdothﬂrair ’
regulaﬂons,manystaﬁonsthathavenotal:eady doneso}ateplanningtheinstalhﬁonorwm;
ofFGDsysm,wmcthWWvdmmS@rmﬂymmeMOfsulﬁtes) '

At the same time, many staﬁonsare.dedingvﬁthmoresﬁngeﬂlthemﬂﬁxnits and/or
associated with Clean Water Act §316(b) intake emammentfmungemmt
requirements, leading to installation of recirculating cooling towers that reduce the volume of
coolingwaterintskeanddiScharge,bmmreasetheconcenmﬁonofTDS in the water due to - .
evaporatiOnofmefthewm,leavingbehindTDSﬁomthesourcewater. Currently, statiens . -
equi] wiﬁmdmdaﬁngmoﬁngwwaSNpMmmmuaﬁonsofTDS,hmcomingwmﬁ
50-650 parts per million (ppm), with 2-6 cycles of concentration. If these cooling tower -
i are classified as high-TDS waters, either because of their concentration/loadings
alone or because they are from facilities that have other high-TDS loadings, the result will be to
‘ -requiresubstmﬁaiteaunentmmmveTDSthatis,mfacheﬁvedﬁomtheinmmingsoume
water.

i . Even the best state-of-the-art and properly operated mine drainagetmmentplmts
(including those designed and operated by the Department at various sites) involve TDS in the
treated effluent. Although the proposed Ch. 95 purports to apply its new end-of-pipe treatment
imits only to “new discharges,” the definition of “new discharge” in proposed §95 10(s) would

totriggerformostexisﬁngmines,meaddiﬁ ‘ led or i discharges
eomonﬂwdsﬁnngddmpmineopmﬁonsasmin&devdopmmewmseofthe
active life of a mine. Thus, existing mines c0 d’qmﬁoklybemnsidmd“newdischrgﬂs”undﬂ
the proposed rule. . | | |

Food Processing. 'The food processing sector, which includes fruit and vegetable
canning,meatpacﬁng,potamchipandsnaokmmufactming, imilarly engenders significant
TDS concenuaﬁonsinsomewastewaters. For example, onz-foodpmoessinsmilityineasm
Pmmywaniahasmwdmatimmsomwmaﬁwexoeedthewmenmﬁmmﬁdeﬁnuhigh-
TDSsomce,withacmrentNPDESpemitthatsdsaumitmmoﬂOOOmgllasamomhiy
average. The facility has anon-sitewatersq:ply wellinwhichthemwedms
concentrations in the groundwater already exceed 500 mg/l. Using the supply well for on-site
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industrial processes requires soﬁeningofﬂxatwater,andwhenvused,theassociﬁedwamr,
soﬁaﬁngpmcessge_nemtesanoworthyamomtofmsinawastewatetstreamecmatingto
approximately 800,000 gallons per da (gpd)- The facility ceased using the on-site water supply
weﬂ,parﬂyasaresvﬂtofthebackgroundTDS conoentraﬁonsinthegroundwmr,mﬂnowit :
mustpmchase_wpply water from the municipal system. The concentrations of TDS in facility
wastewater are toincreaseintheneartermasaresultofwastewater '
dedmdmaddrwsnutients,wherethechemicalmmeMmremowphosphmshasﬂw
collateral effect of elevating TDS concentrations. :

" Petroleum Refining nd Chemicals. Chemical manufaoturing facilities, both large and -

small, likewise generate some significant TDS concentrations in typical . One

chemical facility in western Pennsylvania, for instance, generates approximately 100,000 gallons
. 5 3 m

ﬁmitshwebeenismmdorammtﬁeappmvﬂpmcessforthesewastewatetsbasedm
assimilative capacity and the chemical, flow, biological, and use designation characteristics of
the receiving waters. Current TDS technologies are polishing unit operations and require
- hle wastewater treatment upstream of TDS removal. Requkingaddiﬁoudueammtof
jcal plant TDS streams is not feasible since the current TDS technologies have
dcmonstrawdtobeappliuabletothesewastewatetSandpﬁortoanyTDSmﬁt
additional trea upstream of TDS removal would be ired. Besides
nstrated success of TDS technologies for typical refinery & chemical plant

wastewater streams, costs of the existing technologies ‘would be excessive and prohibitive.




Joadings {ranslate ultimately to increased cooling tower evaporation and blowdown rates. TDS
Jevels in cooling tower blowdown often exceed 3500 mg/l One phumwe\ﬁca! research @d
manufacturing facility in eastern Pennsylvania generates approximately 1,500,000 gpd of high-
TDSwaswmwhichiSconVeyedtoaPOTW. _ ' o

omconmnetmmufact\rernotedthatﬁsgro ndwater well sources atmplmts.,wetem&y
high in hardness and TDS ranging from 700-900 ppm (&-&- exceeding the proposed §95.10
Wmndud),mdeﬁommmmsoﬁﬁmdpmwmfmmmﬁmiﬂtmw :

handled by 2 POTW.

4, The technologies qvailable to address high-TDS wastewaters are limited, and pose
significant technical and economic feasibility issues.

Thepmposa!toadoptCh.%inits currentfotmappemwmmme’thhmﬁany
mcusswnorassessment,thatwchm!ogies jst to address ueathlgh-TDswaswwmmnd
that such technologies apply to and ar feasibly implemented in all al sectors. Nothing
couldbefmherfrom

(a) The Jimited technical options for DS treatment.



Therearevetyfawtechnicalopﬁbns forremOvalorieducﬁon of TDS in high-TDS
wastewatets, and the few technical methods available have serious limitations andcomplwaed

 Unlike western jurisdictions, pond evaporation is simply not @ feasible option in the
hnmidnormwﬁnUniwdStates,whaerdnfaﬂratesequdmexceedevapmaﬁmm. :

: AIﬁOughmeDcpmemhasexpteSsedvﬁnmgnessmmppaﬁmdergrmdmecﬁonof

somcwastewatets,ﬂlefactisthatonlyﬁveorsixClassﬂundargromdinjecﬁonwenshmbcm

'tted_inallofPennsylvania, andthoseweusbweverylhnimdwamwatet acceptance rates.

For example, on® of the more significant wells can only accept 600,000 gallons in a month ~

. hardly enough to form a feasible option of the millions of gallons per day of high-TDS

wastewater generated in our mines, oil and gas well development, indusmes,andpowet.pm-‘

Conveational freatment technologies, such us pH adjustment, metzls precipitation, sand

mdmmbmnc'ﬁltrﬁﬁonandoillwater@amﬁondcnothingto addreSStheTDS'crcMondes
challenge, and in fact contribute to the TDS discharge levels in some cases.

Thus, for most high-TDS wastewater, that 1eam only three options: (0 reverse OSmosis;
(ii) evaporation; and (iii) evaporation coupled with crystallization.

Osmosis. Reverse osmosis (“RO™) is a technology that utdmes pressure 10 force

a solution ugh a membrans, i memluw(sdtladmmMOn)ononesmmd
allowmgthepmesolvent(watex)topasstotheotherside.TDSxeduchonvm O is effective
wastewaters up to @ concentraﬁonofappro,dmatelym,OOOppm RO membranes
are prone to fouling mlmeifwastewatetscont_ainanyofavanetyofmm&tins
co Hence,matyplcalmdumialwamwatermtrix chmcludesavamtyof
ROmustbepreoededbyavaﬁetyofpre-uealmemmethodswremw

' camidgeﬁlters/mictoscreens,mmﬁltmﬁonandan i man%xaneﬂlterupstrmmm'

tration
ﬂmeROmit;Aoﬁvatedcarbonabsorpﬁonmay'wae i ifthebiologicallyt:medm
hasresidualtotalorganiccarbonthatcanfoulﬂaemembmn&&' , ,

Membrane fouling by organics, silica, calcium carbonate and caloium sulfate is &
common problem with RO systems. Anti-goaling agents are used to minimize scaling and
clemﬁngchanicalsmustbeusedregulaﬂymmaintain sﬁmenoy.ﬁowwmwen
vﬁ&theuseofmesechgmicd&meROmembrmeswemuﬂyplugmdmmhtmﬁmwbe
replaceiForexamPIe, 'btfssﬁngofanRO system on amcﬁshwwmdign
permanent loss of permeate production capacity (resulting in higher volumes of reject brine) over

,_,—--—-__..4——-— f—




Evaporation. TDS reduction via evaporation has peen espoused 88 another available
technology- Basically, the technology requires heating volumes of high-TDS water to

a portion of the water, converting it to gteam which may thenberecovaedthroughcondmsm
while leaving behind more concentrated brine solutions. Heat sources for gvaporation gystems
may involve either electricity or fossil-fuel (using oil or natural gas and various heat transfer

systems).

Direct discharging plants with biological tregtment systems will typically equire

additional solids removal by membrane filtration before the water is senit to the evaporator. Other

pretreatment may be required including activated carbon for orgaui!
exchanger surfaces can greatly reduce distillation efficiency — calcium sulfate
;;;aﬂ-;onateaLtethczmostcommoncaus.eofsuchfouling.2 Ifthistypeoffoulinswmpowﬁdly
occur, calcium removal by chemical precipitation will be required upstream

Similar to RO technology, evaporation units leave significant _
typical evaporation facility will recover 60-65% of the wastewater in the form of distilled water,

Jeaving 40% of the volume as saturated TDS wastewatet-

! G. Juby, Reverse Osmosis Recovery Maximization, Desalination and Water p\mﬁelmtm
and Development Program Report No. 119, Bureau of Reclamation, Department of the

Interior, Denver, CO (2006)

2 5. g, Miller, “Review of Watet Resources and Desalination Technologies,” SAND 2003-0800,
Sandia National Laboratories, Albuquerque, NM (2003). ' ’ -

PR—



fen to as “zero liquid discharge” (“ZLD") evnporﬁﬁon/aysmﬂlﬂﬂon does not
destroy the TDS, it only changes it into & different type of residual posing a somewhat different
dispositional challenge. '
Such evapomtionlcrystallization technology has been tried in certain app
‘as a universal cure. For exam h,mefmibﬂiWofaZ[,Dmmentsyswnon
plant FGD waste streams has not been proven. Our_\mdustandingisﬁmtonly ,
six ZLD systmhwebqeninstalledforFGDwastewateImeams,allinItaly. Kansas Power &
ight i ing butitisnotyetopemﬁonal. et DEP seems poised ©0
require every power plant:in Pennsylvania planning near term installation of FGD systems 10
reduce air emissions 10 immediately move t0 install such unproven ZLD systems.
they can solve every problem, such
to which the Stretegy would regulate. A
far reaching public policy that imposes high capital ‘and opereting costs, energy impacts, and
i n Keting claims and sales pitches. Hard
evidence of technical and economic feasibility must be provided. ;
®) TDS treatment technologies are enerey intensive; and related air poliutant
and greenho gssemissiommoci!tedwiththatenergyuseshoﬂdba
seriously considered.
. 1 ioc involves significant energy inputs, -

RO treatment is moderately energy intensive. The energy req i

membrane system (no including the necessary pretreatment units) treating
averages 9.6 KWh/1000 gellons of produced water. Expressed as the pmreqmm for




spproximately 1341 [b of carbon dioxide per LWh® Thus, 2 100,000 god RO plant would
consume 500,050 kilowatt hours per year, equating to 335 tons of CO, emissions per year-

Evaporation (also known a5 thermal distillation) is moderate to high energy intensive.
mwmwmwmm'formmwm(m&mm 7
disﬁusﬁon.mdﬁeﬂ’ectdisﬁnaﬁommdmechmicﬂvapmmmpression)mmmﬁdly
mdq:enclelttofthehxﬂuantsaltoom:em:ratic:m6 and-mhigh——thsavmgemgymefmthn
most efficient thermal process (thermal or mechanical . vapor compression) is 432 kwh/1000
gallons of product water (39 kWh/1000 gallons influent ‘water). Thus, 8 plant that generates
100,000 gallons/day (gpd) of wastewater will require about 3,900 kWh of thermal/electrical
energy to remove TDS. In the typical thermal distillation system, steam genemtedfmm
eombustionofnatutalgasmanoﬂmrfossilﬁwl (coal, fuel oil) pro sdes most of the energy -
required. hmostinmﬂatims,decuicalmgyisasmaﬂoomponentofthemtdmgym

cry! .
consumption of 1,000,000 gallon per day facili handling brines from Marcellus Shale wells, -
for example, has been projected at 10 megawatts plus more than 30,000 cubic feet of natural gas
per hour. Thus, 0 treat 1,000,000 gallons per day of wastewater would tequire SOme 7,600,000
kilowatt hours of electricity annually (the equivalent electric demand of some 11,300

nouseholds”); plus 262,800,000 £ of gas annually. Using EPA's emissions factor of
1.341 pounds of carbon dioxide emissions per kwh, the annual electric demand for just 008 such

» gvapomﬁon/crystnllizaﬁon facility equates to nearly 60,000 tons of CO;, emissions per yoer-

3 Assuming 30% reject flow.
4 pepartment of Energy and Environmental Protection Agency, Carbon Dioxide Emissions from
the Generation of Electric Power in the United States (July 2000). ‘

es: coal, natural gas,

5 This value reflects an average of electrical generation from all sourc
nuclear, wind, ete. If all electrical energy was fromcoal,thecarbondioxide generstion rate is

2.095 Ib/kWh.

63, B, Miller, supra.

7 Based on the U.S. Dmmt of Energy, Energy Information Administration’s Middle Atlantic

Household Electricity Report (December 22, 2005) using 2001 data, electric copsumption in 15
million Mid-Atlantic region households totaled 116 billion kwh, or an average of 7,733 k(lvgt
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RO and evaporation systems engender both high capital and Q&M costs.

Accordingtoonestudy,thetotalcapitalcostofabrackishwaterkosysteminduding
(but not biologécal treatment or brine concentration and disposal) costs an average
of$8per-gallonofcapacity. Thus,ﬂlecapitalcoﬁofaIO0,00ngdROtreanMsmeight
be calculated at approxin y $800,000. '

sonsumables, and labor costs. An actusl case study for one Pennsylvania RO fucility found
operaﬁngcosts(basedonaloo,OOngdcapmity)wereonthcorderofsm per 1000 gallons, or
around $2,956,500 per year.

Extremely high cost and multiple opereting issues have lead the U.S. Environmental
Protection Agency to reject reverse osmosis as defining “Best Available Technology” for
treating wastewater from certain sectors. For example, in its analysis of the technologies
available to treat landfill leachate, EPA evaluated RO and concluded that it was not more
efficient in removing significantly more pounds of toxic pollutants than other treatment

that is was “very expensive,” and that potential omﬁngmddimalproblemswimdaﬂnst
defining BAT on the basis of RO implementation” The factors that EPA has considered in
ev_aluaﬁngROtechnology shoxﬂdlikewisebeweighedbyDEPbeforeitmarkSmsdﬁnsa
stﬂewchnnbgyweduemtmdard—puﬁmﬂaﬂyommmphﬂyappﬁwmway
industry SeotoracrosstheCommonwealthwiﬂlsigtﬂﬁcant sources of TDS wastewater.

The projected cost of ZLD treatment is even higheT, both for capital construction and
. operation. Foronepowerplant,theesﬁmniedoostofabﬁneconcentmtm crystallizer to
handle FGD wastewater having a design flow rate of 400 gallons pet minute (576,000 gallons
per day) is $62 million in capital, plus $4.5 million per year for O&M. Multiplied across the
ﬂwtofﬂmgmawﬁnssmﬁmswithmmdplmedmn scrubber units, the

wouldengenderademandforsmml billion doﬂarsininvesunmt-andoneﬂmtisbehg
mandated to be expended on & wcrisis basis” within 8 mere 18-month period. Given the current

8 . Miller, supra (costs adjusted t0 2009 valuss).

9 e 65 Fod. Reg. 3008, 3019-3020 (January 19, 2000).
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mdmmiwmdlmdmgmnkm,memofwgmmmmmeﬁm&fm .
stwhahrgenewandoosﬂyinvesmeﬂtisinseﬁuuSquesﬁt:n. '

Cost for centralized water  treatment facilities utilizing
evaporation/crystallization for oil and gas brines are similarly Vsryvhigh,wrﬂlcapiﬂcoﬁ
i costs for such a facility are

Pennsylvania’s manufacturin and agricultural sectors 8rc large — i

facilities i illi A . Avaluesuchas.‘,.ZSIgaﬂon,

thus,t:anslatesmmilﬁensofdouarswyeatforafacility. Thescarenat,assuggested'byme,

incon i butmthamnjorpostimposfﬁonsthatthremmeeconomicwmpﬁﬁm

and viability of Pennsylvania mining. manufacturing, and commercial facilities.

@ Al potentially available TDS treatment technologies present 8 substantial,
nn:‘es:;l;ed _challenge concerning management of resulting treatment
residuals. '

All of the availsble TDS sreatment methods leave one signiﬁeantm;whatm do with
the remaining concentrated TDS reject wastewaiters, salt cake or other residuals. At present, the
TDSSuategydoesnotoffgrasolution—indoed,itdmmtseemtoevenconsidetthc .

" RO Residuals
As noted above, RO technology recovers approﬁmately 30-60% of the wastewalet,

~ leaving concentrated reject water s 0 40-70% of the influent volume.

jeachate, but those units Jeave substantial volumes of reject high-TDS resid

trucked some distance 10 large municipally ' treatment P. The TD

would apparently cut off the avenue for disposition of the reject wastewaicrs, leaving the
thstthzteappearstobenoplaoeinPennsylvmﬁawheretha i

forsuchresidualstobemanaged- Theohallengemﬁllmnlﬁplyif

with
This translates into 10,950,000
each year. Becmxsethiswastestreamvmulditselfbeahi TDS wastewatef, |
dischargedwmmnfaoewaterinPennsylvani& Theonly:amaininsmamgamentop&onwould
betohaultherejectwatérwanom-of- indusﬂialwastewatetfggﬂity(inajmisﬁcﬁmm

has less stringent TDS controls) or to some type of f
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sohd:ﬁcatmnanddispo There are a number of logistical difficulties, however, which make

thlsopuonxml)mctical. The chemical company WO needtoconsuuctsmagetanksand

loadmgfacﬂluesfarﬂlewaswvmter. At least ZS0,000gallonstougetanks'(fgbwdof

stainless steelbecanseofthecomsive cs of saltwamrs)wmﬂdbemadadm

ordertoprowdcth;reqmredstorage and Opf f i for the wastewater
i ell in excess of $15,000,000. Such &

storage facility would consume significant whose availabili would pose

mgniﬁmnthmdles

hordampmmtmwmﬂaﬁonofwaswmutﬂlcfadﬁty,watﬂwoddmed'wbc .

trucksatthesamemteitis emted- Because.manydisposalfacilit!%do

notaweptwastedhtheweekends,ordosoorﬂyinhmiwdquanﬁﬁes, i would need
. Disposﬂlofallthewastegeneratedinone

The transportation of reject water to 8 waste management location hypotheﬁcally just 75
miles from the chemical plant would result in roughly 328,500 additional tanker truck miles
i ’ generate 99 tons of

traveled consumicg approximately 54,750 gallons of diesel fuel. This would
pitrogen oxide emissions, 21 tons of carbon monoxide emissions, 7 tons of fine particulate matier
emissions, and 3,690 tons of greenhouse gas emissions. In meany uases,themldngdiswmw
out-of-state treatment facilities would be much greater, with attendent greater fossil fuel
consumption and air emission implications. o
Multiplied across Pennsylvania, it is clear that such an approach poses significant
logistical, economic and environmental challenges. . ‘

omewhat higher recovery rates, but still leave
formofaconcenuatedbrme. Thus, in a situation,
{reatment plant, involving 1,000,000 gallons

suchasapowerplantoroil gaSproduoedwater

of influent W . the resulting concentrated brine wouldequatetom,ow gallonspetday.

That equates 0 0+ tanker trucks per da of wastewater justcmplnnttobeta.ken
i {ransportetion-

Like the other technologies, _
Jeaves & large quantity of residuals to be managed. .
. -tion plant handling Marcellus Shele brines is

concentration, a 1,000,000 gpd crystallizaton
anticipated to produce some 400-520 tons per day (146,000-19_0,000 tons/year) of salt cake.
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Although there has been some disawsionofperhapSPennDOTorthighwnymganimﬁm;
takinssomcofth_csaltvolumes ggneratedfromoilmd wWWthwmm
position and characterization’ of the salt cake has not been fully developed, nor hes its

Foralloftheo&erindustnesmliennsylvania;ﬂaemd\lals t issue is even
murkier For RO rejectwaiet.thesmtegywouldappmymwmm-
option. Unless occurs in the development of hi ~capacity underground injection

 Astothe solid and semi-solid residuals from crystallization units, One cannot presame
Mmmﬁmmdscmbemdilyprooﬂsedmdaccepwdmmexisﬁngpmsﬁvmia
landfills. TheaysmlﬁmdmscakesmdsludgesgenmdbyZLDmaﬁnmtme
behighlysohlble,and potenﬁalfotthesaltin'suchmid\mlstore-dissomwhenwod,
orinuoducedinwlandﬁHS(thatis,whentheymaybempoaedmpmcipimﬁon
pefore they ar permanently covered) presents o substantial concern to waste management

gallons per of water will gmamdmwdopmmtofmoeuwswemm(m
somehavenotedthatvaluewﬂlprobablynotbeapprmhgd er of this
formation 18 GwentheesﬁmatethatalmgdZLwamy generate SOMS
400-520 tons per yofsaltcake,theextmpmatedpmdneﬁonofsaltwasteﬁommmﬂmmeded
to address wastewatetfromfu\l-scale _ us Shale devel is some 8,000-
10,400 tons per day. Accordmgtolandﬁlloperatots, glmost 20-25%
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5, The tmeframe for implementation of TDS treatment is

: blanket applicability date of April 1, 2009 is also unreasonable for ¥
gmaatingprojectsreeenﬂy complcto;dorinthemidstofengineeﬁnhndlor construction.

Design and Pilot Testing

i uantities

p;et:eanneﬂtohemtstry Suchdesign_andpilottesﬂnsmrkismquimdasapre-reqmto
developing a basis for designt\mtcanbereﬂocwdin:emxiredpermitappﬁcaﬁons, equally
critical, developing plans for residuals storage, management ispositi

Pre-Construction Permitting ,

The pm.construchon permitting of such facilities is also multi-faceted and compticated.
Far beyond «yastewater” 1SSues, TDS-treatment facilities engender 8 myriad of permit
mquiremenfsatthelocal, state and - eral. level. Thepcmitﬁngmmb&forawpical
i for example, involves some thirty or more possible permits,
many - cal timeframes for major permits are
presented below. These timeframes assume no significant opposition oT permit appeals.

(@  Zoning and land development approvals. Timeframes depend on local

ordimnM,andWhethﬁrﬂ:eproposeduse.in i i ot i )
permitted use mmqukeseimuspeciﬂmepﬁonmwndiﬁomlmhm 3-

9 months) (Note: Under PaDEP land use policy, zoning approvals must

be procured or evidence of consistence obtained prior 10 submission of PaDEP

permits covered by the policy.)




Eavironm Quality Board
February 12, 2010
Page 20

(b)  NPDES permits. (6-12 months,moreifTMDLsorioad allocations)'’

(c) Water Quality Management Part Il construction permit. Application typically
must follow issuance of NPDES Permit. (90-120 days) :

emissions or air poliution control equipment, sources of minor
significance. Depaﬁdingonthehe&tsoumeforﬂmevapmaﬁonlgrystalﬁzaﬁ@ .
Processes, such a plan approval may well be ired. (6-12monﬁ:s;plus
potentially 12 months of pre-gpplication udies if PSD .backgrOund monitoring
and modeling required) '

(@ AirQuality Plan Approval. Consﬁudﬁon permit required for facility involving air

(¢) Erosionand gedimentation control plan approvals/NPDES permits for stomwaler
associated with construction activities, including post ion stormwater -
management plans (90-120 days).

(@  Water obsiructions and enczoschments permits / Clean Water Act §404 permit for
giream CroSSings, outfalls, intakes, and other stream encroachments (180-270

Beneficial use general permits — €.8-» for salt use (200 days for Dew
general permits; 60 days for eligibility determination under existing

on/
followed by 9-12 .mcnths for installation and startup commissioning.

to DEP Permits and Other utlhorizatiaﬂs (2007), available at:
Jown/view.asp?8= 46111 48dCDINEY

gep/CWH 3|
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Total time

Given the foregoing ions, y, a minimum 30 to 36-month timeframe
is involved in development of high-TDS treatment facilities — and that assumes all design
and testing prove technology is feasible and that the residuals can be met.
That 2.5 to 3-year tme has borne out by ooneofthe(mmber's

TheEmkonmemdQudityBouﬂmnotubimﬂyigmtethemmbsofmhm ‘
msﬁn&fabﬁoaﬁonandconsimcﬁonﬁmeﬁ'am&s, Aregulmywandcamotbewavedtom
* these issues away. TheproposedCh.‘)Smlescallforascheduleﬂ:atappearsdesnnedtowa:

6.  The TDS Strategy leaves a number of serious and unresolved questions in terms of
applie!bility and implemeuutipn. - -
Chambumembaswho_havemviewedﬂmeTDSStrateyhaveposedammberof
:ons and concerns 8s 10 applicability and implemmtaﬁon-—issues as to which the Srategy
is y silent. The following are sore of those concerms:

(8) Factiitios with Multiple Wastewater Streams and Discharges.

The proposed Ch. 95 gmendmenlsarexmcleat on whether high-TDS discharges arc
_ onan outfall-by-outfall or facility basis. A. pumber of generation and manufacturing
faciﬁﬁwhavemulﬁplewastewatﬂl'streams and outfills, some which m& qualify as high-TDS
under the definition co ined in §95.10 (.8 greaterthanz,ooo ppm or 100,000 pounds per day
of TDS). How does the rule spply in such situations? Does one add up the total loading of the
entire fcility (all outfalls), or consider each outfall separately? ‘What happens if 8 facility has &
pumber of existing high-TDS sources via several existing outfall, and then adds a pew separaie
source (s8y an FGD-wastewater gtream) — do §95.10 limits apply to every outfall at the facility,

consideration of “net” additions to TDS loading, but rather only a flat goncenmﬁon‘basedﬁmit.
(c) Penalizing Water Conservation. |

Asmmufwnﬁnsmﬂiﬁespmmememdefﬁcimyinwatermmﬂins
mckcdaﬁnswoﬁngsystzmmdmcycﬁngofwat«withmmufwuﬁnﬂpmmm
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ommefﬂuentwaterarehkelyto' Ascurrwﬂy-cast,tbep:oposed9510
wmﬂdgppueaﬂyconudermymhmcreasemTDSooncenmﬁonsmbea“mwmmmed”
TDS source, triggering application of requirements for TDS Such wpmﬂchthﬁt
focuses on manmtalTDSloadmg,e those who engage
mbeneﬁclﬂlwatefoonservahon.
@ Determining Baselines and «Ipcreases” 1 TDS Concentrations snd
Loadings. . .
ThéptOpoSdeh.QSIUIasdonotindicatehowDEPV\r.ﬂl. ine the current bselin®

of TDS comentmtlonsandloadings, orhowmeDepmaﬂmﬂasoaminwheﬂxﬂafacﬂityhm
tri being 2 “new of increased” high-TDS source- For a range of facilities, data i

TDS, total chloride and/or total sulfate concentrations and Joadings &re simply not availsble, 28
monitoring and reporting ofsuchoonsﬁuwntsisnotcmrenﬂqu\ﬁredinmmyNPDﬁSpwmit&

This situation 18 § artothechallengemthe esapeakcBaywamahed,whetenmny
industries have histor! ynotbeenmq\nredto'mo i -fotmmianteonsﬁumtsofwﬂlmm
and pho Chesspeake Bay prograih, without a clear and

ThishmiswmpomdedwmcprasemmeMcondiﬁommomnaﬁoﬂmd
global economy. Such_economic conditions resudl
Snchdecreasedpxoducﬁon,inan 'ofinstanoes.willmultinlovmwnsumloadh:sas
opposedtofull-scale production conditions. -

Clearly, data will need to be. gei\eruted and evaluated in order t0

applicabilityofany strategy,andthe,sexssues mustbetack!sdupﬁombeforethest:'atqglyﬂg‘pm g

into implementation. Economic conditions resulting in.lower production capacity

oonsldered,andemstmgfacﬂmes shouldnot'bepenalized(orpmthedfromr@mngmnm@al |
Pmducﬁon) by any such policy. Variations in production levels must be taken into consideration

(e) Stormwater Runoff Considerations.

Stormwater runoff (both point and non-point sources) may be 8 source of high TDS inthe
Monongahela River and other streams. However, the proposed regulations do not discuss B
stormwaterwillbeaoccuntedforandaddressed. '

7. As significant changes in the proposal are inevitable, the process for moving
forward should include a re-publication of pr rulemaking or ot least an
advanced notice of final rulemaking.

'I'heDepartmenthasindicatedinmeetinsswithmeTDS Stskeholders Group that any |

final TDS rulemayweﬂbedifferemmmthemnent«pmposal. potenusllysipiﬁomty
different. ThnChamber,thzreforerecommmsﬂmDEP oonsideteithprre-issuinsaproposbd




Eavironmental Quality Board
February 12, 2010 '
. Page23

feedback on DEP's changes.! -

8.  TDS management should realistically address the instream needs and requirements
of particular Pennsylvania streams, adopting 2 targeted watershed approach.

management arrangements that consider particular conditions on watersheds that face

a potential TDS challenge. One size does not fit all streams.

The Chamber believes that 2 watershed-based approach, including many of the concepis
' dxscussed by the TDS Stakeholders Group, warrants serious consideration. That approach would

identify target watersheds based on & scientifically valid evaluation of actual and projected .

loadings from point and non-point sources, and their impact on the ‘assimilative capactty O
|  That evaluation would include & combination of information from the water 4 i
 monitoring network together with NPDES permits, DMR data, permit applications and
information sources. Where baseline plus trend data indicate that TDS, Sulfate and/or

loadings arcanﬁcipatedtoemaedatriggerpmentageofthewatershed’s assimilative capacity
under low flow (Qz-10) conditions, the watershed would be identified as a “Targst Watershed.”
In each Target Watershed, the Department would develop and implement @ Watershed
TDS/Sulfates/Chlorides Management Plan (“Watershed Mgnagement Plan”) that (i) would
identify the significant sources and loadings of TDS and/or Chlorides (as applicable); and (if)
provide ooordinated,targetedandﬁmely acﬁonstoavoidexmdmw of the sssimilati

capacity. Working with stakeholders in each watershed, the Department would develop a plan.

that could consider and utilize a variety of “tools” to address the particular TDS challenges in
each such ' ' , _
fn framing such a watershed-based appmach,_menepmentshnum consider a more
flexible approach to regulating TDS and constituent discharges, considering assimilative
oapacityunderdiffeﬁngﬂowcondiﬁons. ‘Itappearsthath‘taintypesofdischargestopoteuﬁal

u The Department recently embraced this thwhzn it published an ANFR for changes to
the Administration of the Water and Wastewater Systems Operators' Cerﬁﬁeﬁonmogmminthe
January 23,2010 Pennsylvania Bulletin (40 Pa. Bulletin 560).

om————
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Target Watersheds may be interruptible or significantly curtailed. That is, the wastewaler
generatinsacﬁviﬁesareofatypethateanbereduced'orsuspmdedfotapaiodofﬁmn,or
memhddmwmdivmdmomwm@d&whmﬂwTagetwmd
is sencing low-flow co! -ions and attendant )S concerns- maofpmn

ible or managed

maybeheldhwkandstomdinnﬂnepools;(ﬁ)’ceminoﬂandgasptddmed ul ‘
.bestoredinunksmimpoundmemsaorneatmewdldﬁlﬁngﬁtemdivawdmothumammt _
faciliﬁ_esforsometime peribd;and(iii) gome power plant scrubber operations. We believe that 8
prom‘thatanowsforsuchmanaseddmcharges nld provide & more &% and

7
/ Gene Bart, o
Vice President, Government & Public Affairs




West Virginia Coal Association
PO Box 3923, Charleston, WV 25339 B (04) 2424153 Fax 3427651 B wamwvooslcom

July 19,2010 -

Ms. Kathy Cosco o ' .
West Virginia Department of Environmental Protection
Public Information Office ,

601 57* Street SE

Charleston, WV 25304

' Via electronic mail: Zemmenisthergok | .
Re: Comments on 2011 Proposed Revisions (0 Water Quality Standards Rule

Dear Ms. Cosco:

Pursuant to the notice published in the State Register by the West Virginia
Virginia Coal Association

Department of Environmental Protection (WV DEP), the West

(WVCA) offers the following comments and observations regarding the agency’s

proposed revision of water quality standards rule.

The West Virginia Coal Association (WVCA) is & non-profit
West Virginia coal industry on policy and

that regulate coal extraction,

siate coal trade

association representing the interests of the
regulation issues before various state and federal agencies
processing, transportation and consumption. WVCA’S producing members account for
‘ and sﬁrfgce coal production. »WVCA |

members that supply an array of services to the mining industry

85 percent of the Mountain State’s underground
also represents associate

in West Virginia. These include coal transportation companies, engineering firms,

West Virginia Coal Association . .
Comments: WWMMSWMW
July 19,2010




mining equlpment manufacturers, coal consumers and land bolding compames WVCA’s

primary goal is to enhance the viability of the West Virginia coal industry by supporting

efficient and environmentally responsible coal removal and processing through

reasonable, equitable and achievable state and federal policy and regulation.

. WVCA appreciaws the Opportunity to provide these comments regarding

contemplaied changes to the state’s water quality standards rule to the wv DEP

Wlth this most current rulemaking mm tive, WYV DEP has continued 2 long,

frustrating tradmon of adoptmg water quality mds and limits that have Bo parallel in

sun-oundms gtates. Worse still, the agency has continued its 1ong-standmg, dlegal

public drinking water supplies, despite.

mulnple legislative repnmands thatsuch a des1gnanon DOES NOT exist within the State

the bulk of our comments will focus on the agency’s

regulatory u'eaunent of all waters of the state as

of West Virginia. Accordingly,

pmposed Total Dissolved Solids (TDS) stan tandard for public dnnkmg water supplies.

Addltxonally, WVCA remains convinced there is valid, convincing rationale to

revise other standards, yet WV DEP has chosen to pursue unjustified, misplaced

measures like the above-refetenced TDS proposal. WVCA also offers comments and

A




~ observations on the interpretation and implementation of the current version of West

Virginia's narrative water quality standard.

' WV DEP has proposed to include a TDS limit of 500 mg/L for all “Category A”

waters. While innocent enough at first glance (although totally lacking the adequate

Justlﬁcatlon necessary to justify a water quahty standard), the agency’s persistent and

unsanctioned

transforms this proposal to 8 de facta aquatic life use standard that would cnpple

development and industry within our borders. Further, a8 the agency itself has admitted,

no other state nor the fedcral Environmental Protection Agency (EPA) has chosen to

adopt a TDS standard as stringent as the one currently proposed by WV DEP.

TDstnotaparametermandofitself. Itisinstzadacollecnvememn'eofall

substances that can be passed through a certain size filter. Because of its “collective

nature”, TDS cannot predict toxicity to human or aquatic life- that requires an analysis of

the individual parameters of the TDS. Measurements of TDS cannot necessarily predict

unpaas to the aesthetic qualities of drinking water which are the very basis for the EPA

recommended secondary, non-enforceable federal standards. The very fact that TDS

WanvrguiaConlAsocm
meswmw

Commexds:
JSuly 19, 2010




measurements cannot md1cate jmpacts argues against its adoption as a set water quality

tandard and for the parameter specific approach needed to identify the possible impact

causmgconsntuentsoftheTDS thapsﬂuswwhysomanyoﬂlerstawsandthzfedﬁal ,

government have not adopted TDS standards. Limits for TDS act as nothing more than

surrogates for oﬁxerparametcrs If water uality couldberegula'eedﬁlroughthe adoption

of such sm'fogates then there would be no need for the water quality standards program

of West Virginia at all, we could simply adopt the surrogate number and d;spense thh
the measurement of individual parameters.

WV DEP’s sole justifications for proposing the TDS standard are derived from
National Secondary Dnnkmg Water Act Regulations maintained by EPA éoupled wi_th
one-time, drought mduced occurrences of extremely high TDS in certmn West Virginia

waters. Regarding EPA’s regulations, A 'AY DEP has chosen to ignore the reality that
these regulations are atabhshed by EPA to address constituents “that pnmarﬂy affect the
aesthetic qualities relating to the public acceptance of drinking water. 1 EPA’S
regulations also provxdc the states with the clear latitude t0 adopt other TDS standards, or

as most other states have done, adopt no regulations at all:

! See generally 40 CFR 143.1

West Virginis Coal Association : :
Comunenis: muﬁw”wysmﬂardlkuhw
Jaly 19, 2010
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| these levels fepment reasonable goals for drinking water quality. The
States may establish higher or lo;wr levels which may be appropriate based

dependent on local conditions...

Additionally, EPA’s Secondary Drinking Water Regulations at 40 CFR 143.1 explicitly

state that “the regulations are not federally enforceable but arc intended as guidelines for

* the states.” Thus, there is NO federal mandate from EPA requiring West Virginia to
adopt the TDS limit proposed in the current rulemaking initiative.
WV DEP's other motivation to adopt thié TDS stahdard is apparently based oxi
recent, drought-induced high DS levels observed in the Monongahela River.
the SPECIFIC instances related to these

occurrences, WV DEP has tﬁken its typical, knee-jerk response to any water quality issue

wmmaﬁwmmdﬁd_magmcthdmem

Unfortunately, instead of seeking to address

and rushed to propose & statewide
without any consideration of the specific circumstances surrounding these OCCUIrences
such as severe drought conditions. Proof of this point can be found in none other than the

conditions that apparently warranted the TDS in the first place. The TDS conditions that

mised concerns along the Monongahela River have apparently been corrected by a reum
to more normal rainfall amounté and tributary flows, not by the imposition of 2 hastily-

devised, draconian water quality threshold.

? See generally 40 CFR 1433

WutV'u;inilConlAsmhﬁon
Comments: WWMWWMKW
July 19, 2010




The proposal of the TDS is particularly perp rplexing when considered along with the
agency’s illegal reatment of all waters of the state as pubhc drinking water supphes. As
we hoted in earlier statements and will address detail in subsequent paragraphs, there is

NO legal, regulatory or legislative basis for the agency to look on all waters of the state
‘as though they serve as drinking water supplies. However, the agency has elected to
- proceed down that path and the pr_actlcal implications of the TDS standard based on that
presumption must be addressed. ‘

By virtue of its warped mtexpretatlon of West Vu-gmla g Category A use
desxgnatlon, wv DEP s proposed TDS standard will apply everywhere, to all “waters of
the Statc regardless of how remote and flow-inhibited those waters may be. BY
extension, the TDS would apply to all activities, regardless of how distant they are froma
true pubhc drinking water intake, O how remote the pOSSlblhty that, no matter how high
of a TDS load is dlSchal‘ged from that activity, any impacts could ever be observed from
that discharge on 2 dxinkmg water intake. Consequently, the agency must adequately
consider the economic impacts of such 2 standard, W/ which would devastatmg Elevated
TDS concentrations are routinely observed below all man-mduced and some natoral
occurrences that result in earth disturbance. From construction, development,

underground and gurface mining to natural erosion and landslides, TDS levels will

WesthlConlAnocm
WWMMMWW
July 19, 2010
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increase downstream of these activities and likely above the agency’s propmed stmdari
If adopted, the proposed standard would require the installation of treatment technologws
to address these above-mentioned discharges. Such treatment solutions DO NOT exist
from either a practical apphcauon or economlc feasibility standpoint. This ig precisely -

* the reason that federal categoncal effluent limitations gmdelmes DO NOT contam Best
Available Technology or New Source Performance Standards relative to TDS. While
novel, capital and energy intensive wchnolbgies such as reverse osmosis could
theoretically address TDS, these ugolutions” carry with them their own set of |
complications rglative to water quahty and waste stream handling and a;'e mﬂarkably :
expensive t0 install and operate. Requiring 8 discharge, no matter how small or large in
aature, to meet a secondary, non-enforceable smdard that is being advocated for
adoption based on isolated, natural drought conditions to mstall fhis technology 18

judicrous. The only way t0 tnsure protection of the TDS stande.td proposed by the

- ggency is notto disturb rock and soil. In the steeply-s10ped terrain of West Virginia, 1f

economic activity is to be sustained or i increased, land will have tobe developed, roads

onstructed, minersls extracted and public - frastructure installed. Allof these activities
will result in increased TDS loads. Given the practical and economlc realities of TDS

«reatment”, it is safe to assume that most pros! pecnve projects wonld smxply e cancelled

N

utvmmncdmm
- Commenis: mdwumwwmw
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cather than seeking to conform to the TDS standard through the application of costly and
complicated TDS treatment technology. Thus, the proposed TDS standard, if adopted ,

and applied to all waters of the sta_fc as proposed by the agency, would chill prosperity

within West Virginia.
The economic and practical effects of the agency’s proposed TDS standard
of the confines on the agency’s rulemaking

West Virginia Legislature has

deserve even more consideration in light
authority. In the uthorizing statute for WV DEP, the
established “thresholds” for the agency as it regards prom\ilgaﬁon of rules and

regulations:
...legislative rules prom\ilgated by the Director. ..may include provisions
which are more stringent than the counterpart federal rule or program to the
extent that such provisions are reasonably necessary to protect, preserve or
enhance the quality of West Virginia’s environment of human health or
safety, taking into consideration the scientific evidence, specific
environmental characteristics of West Virginia or an arca thereof; or stated

legislative findings, policies or purposes relied upon by the director in
In the case of specific rules which have 2

making such determination. ]
technical basis, the director shall also provide the specific technical basis
upon which the director has relied. > }

son on several levels.

The proposed TDS standard FAILS to satisfy his legislative restri

First, the agency has not, beyond the specific instances in one water COurse, demonstrated

' west Viginia Code 22-1:38. - .

Wenvwﬁncdmminﬁm
-Commwonts: Ww«wwsmdsmcnm :
July 19,2010
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why sucha restrictive standard should apply to all waters, flunking the first threshold that
such provisions are “neoes#ary” to prbtect all Wegt ergxma waters. Second, WV DEP
ha.é neglgcted to piovide a “specific technical basis” for the imﬁosition of the TDS
standard. .

Beyond the existence ofa nqn-binding, non-enforceable secondary federal
standard and the previously-mentioned drought induced conditions on the Monongahela
River, WV DEP has not even attempted to address this portion of the legislative
restriction on its rulemaking ability. WVCA believes this is because n0 “technical basis”
exists that could ever justify the 'imposition of a limit for TDS or any parameter that
would result in such economic and industrial turmoil for virtually no environmental of
health and safety Beneﬁt

The overly restrictive nature of the proposed TDS standard also violates the very
ot of the status under whick it is beiog Proposed. b West Virginia Water Pollution
Control Act (WWWPCA). In creating the Act, the West Virginia Legiélature observed in
its Declaration of Policy: | |
It is declared to be the public policy of the state of West Virginia t0
maintain reasonable standards of purity and quality of the water the state

consistent (1) public health and public enjoyment thereof; (2) the
propagation and protection of animal, bird fish, aquatic and plant life; and

(3) the expansion of employment opportunities, maintenance and expansion

9
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of agriculture and the provision of 2 permanent foundation for healthy
industrial development.*

The TDS standard proposed in the current rulemaking initiative isnota «“reasonable

it s oA

standard of purity and qﬁality” and certainly will not promote «healthy industrial
development” that is necessary or consistent with “the expansion of employment
oppommities.” Instead, it is the very antithesis of these gtated goals and policy- one that

s not necessary to protect of enhance the public health and welfare and at the same time

i

5

l

%

will needlessly discourage development and investment. The TDS swld CANNOT : ' i

 comport with the L& :<lature’s stated Policy in the WVWPCA. The proposed TDS limit | 3

cannot factually satisfy the thresh ld;s applied to the WV DEP’s rulemaking authority, :*

even if the agency had bothered to try t0 address those restrictions at all. For these 2

reasons alone, the TDS standard as proposed should be deleted from the proposed !

rulemaking initiative. | | |

" e WV DEP Advisory Counel, satitorly charged with reviewing rules

proposed by the agency, recognized the adverse impacts that could result from the I
adoption of the TDS standard that would apply to all waters. At a meeting of the

Advisory Council on May 27,2010to specifically discuss the proposed water quality

~ standards rule, members of the Council voted t0 formally recqmmmd the agérlcy revise

4 West Virginia Code 22-11-2. _ . g
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fhe proposed standard 5o it apptied ONLY st the point of intake for a public drinking

water supply.’ The recommendation by the Advisory Council is supported by the L
regulatory and adqinbmﬁve history of water use designation in West Virginia. More %i
appropriately stated, the current status of use designation in West Virginia makes the ' ‘§
Advisory Council’s recommendation the only legal, legislativelyésuppmd interpretation - V o

the agency can take relative 10 the application of fuman health criteria. Application of 0

buman health criteri, inchuding secondary, non-enforceable standards is routinely done.

at the point of intake for a public drinking supply as demonstrated by the standards -

adopted by surrounding states.

e e et st ke 25t O

West Virginia’s water quality standards, like those of virtually all other states, - ‘
wtabhsh allowable in-stream concentrations of various criteria depending on the

«yse” served by a given water body. These standards also recognize and define

pEPESEES Sl prp——

allowable “uses” to which the criteria apply. West Virginia’s federally. approved
water quality standards, codified as 47 CSR 2, provide that all waters of the state are
considered to ser%. as Category B/aquatic life use and Category C/water contact

recreation use. Simply put, West Virgiﬁia’s water quality standards default all

ssamymmw?mmmammmmnmm "
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streams to Category B/aquatic life use or Category C/water contact recreation use.

The historical intent of these regulations is crystal clear when the rulemalnng history

of the West Virginia Environmentsl Quality Board (EQB), which once had

. rulemaking responsibilities for water quality standards, is examined along with the

legislative history of the EQB’s propoéals. Despite the actions of WV DEP with

respect to assigaing Category A/public dinking water supply effiuent limits 10 2l

These rules establish general Water Use Categories and Water Quality

Standards for the waters of the State. Unless otherwise designated by these

rules. ..all waters of the State are designated for the Propagation and

'Maintenance of Fish and Other Aquatic Life (Category B) and for Water
Contact Recreation (Category C) consistent with Clean Water Act goals.. §

Category A-- Water Supply, Public. - This category is used to describe

 waters which, after conventional treatment, arc used for human
consumption...”

The intent of the sbove-cited provisions Was clearly articulated by the EQB in its 1986

rational document supporting the current Janguage regarding use designations: O[albove
and criteria for public water supplies

all, [the EQB members] agreed that the category

6wV 47 CSR 2-6.1
TWV 47 CSR 2-6.2.

WastVifginiaCoalmilﬁm
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" should not be applied to stream or stream segments where no one is using the waters -

for drinking.’
DEP’s flawed belief that
1999

In response to the regulatory confusion created by WV

all waters of the state are Category A/public drinking water supplies, On March 21,

the West Virginia Legislature passed House Bill 2533. Signed into law by the Governor

on April 2, 1999, the bill authorized the EQB’s water quality standards to remain in place

until Octpber 1999, with the condftion that:

_the Environmental Quality Board shall review, revise and propose,
within this statutory deadline, and in accordance with the provisions of
chapter twenty-nine-a of this code, eme!
address interpretive differences regarding the
waters and analyze the need for distance prohibitors for

public drinking water intake.. e

and legislative rules to
designation of category A
the policies of

In response to the directive of House Bill 2533, the EQB promulgated an

emergency rule in October 1999 in which it proposed classifying all waters of the

drinking water supplies. “The proposed amendmeqt

State as Category A/public
by the drinking water supply

clarifies that all waters of the State ar¢ protected

Revision of Legislative Rules. January 6,

8 Siate Water Resources Board of West Virginia, Rationale Document for
1986. ,

9 Barolled Committes'SbesﬁmtemeouseBiIIZSBB. | .

West Virginia Coal Association
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designated use catego;y...”‘° The emergency rule was filed with the Secretary of
State and was effective pending 5ppr0val or disapproval by the West Virginia
Legislatdte. | o

n February 2000 EPA responded to an inquiry from Senate Judiciary Cheir
William Wooten regarding swtewide‘de:;ignation of Category A/public drinking water
supply use as proposed in the Ociober 1999 emergency rule that was Kknow being
considered by the Legislature. The federal agency acknowledged that the October
1999 emergency rule constituted a change 10 West Virginia’s approved water quality
regulations that would require EPA approvﬁi: |

The Environmental Protection Agency understands that the Environmental
Quality Board has proposed to designate all waters of West Yirginia as

public drinking water supply... Wehope that :
Virginia with a better understanding of what EPA RegionIlIwould;xpect

should West Virginia decide to pursue a statewide re-designation of
Category A.". |

Shortly after receiving EPA Region IIs letier, the West Virginia Legislature
rejected the re-designation of all waters as Category Afpublic drmkmg water supplies:

“The emergehc_y fule relating to the mvkonmenml quality board.. filed in the state

¥ gctober 18, lMNoﬁwomemethRubﬂledhytheEQB. '
u LeﬂerdaﬁedFebrum'ylz,ZOOO&omJoth.Pepim,EPAmmmAsociahWOﬁccofWammw »

Senator William Wooton.
14
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cegister on the cighteenth day of October, on® housand nine hundred ninety-nine...is |
g9 12

| répealed and not authorized™.

Ignoring the mandates of the semocratically-elected Legislature, WV DEP and the

_ EQB continued their efforts to bootstrap the Category Al/public drinking water supply use

designation to all waters of the state. In July 2001, a WV DEP representative stated that

his agency “is going to continue its position [regarding Category A application in NPDES
 permits] unless directed to do otherwise by the [Environmental Quality] Board.””

Subsequently, the EQB declined to again pursue a rule change that would designate all

waters as Category A/public drinking water supplies. Instead the EQB advancéd a

procedural rule regérding Category A use removal procedures that endorsed WV DEP's ¢

jllegal position regarding Category A/public water supply:

The current implementation of Category A by the Division of Water
Resources of the [DEP] in the [NPDES] permitting program is that the
designated use [of Category A Public Water Supp i
the state, unless it has been removed specifically by the Board.
supports this interpretation and application of the Public Water Supply

use.*

Properlynoﬁngthatthe that all streams had

procedural rule rested on the false piemise

already been designated Dy legislaﬁve rule as serving a Category Alpublic:drinking water

12 Eprolled Committee Substitute for House Bill 4223,

“Secgawraﬂyluly7,2001mﬁoleappearinsmthcchaﬂestonm
Rules.” Filed by the EQB on September 117, 2002.

"S»“Smmofchcmmceskequﬁnspmposod s
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supply use, the W;st Virginia Legislature Rulemaking Review Committee rejected the
procedural rule.” | |
Perversely, WV DEP continues 0 thumb its nosé at the will and intent of the -

Legislature by designating all West Virginia streams as Category A/public drinking water
supplies. The inherent danger of this flagrant dtsregard has never been more cleatly
demonstrated than it is by the current praposal regarding TDS. The agencyprescnts a
proposed standard to the public via the rulemaking process that is described to apply to
public drinking water mtak&s Yet, by way of the agency’s owWnL 111egal actions with |
respect to use designation, the TDS standard will actually become applicable eyerywhere

and to virtually every activity. Convent tly WV DEP omitted any discussion of the

agcncy’s application of Category A limits to all state waters in its rulemaking proposals

and only admitted as much in response t0 direct questions at Advisory. Council and public
meetings. WVCA maintains that such actions by the agencympresentaolear willingness
to disguise from the public and the Legislature the true applicability and risk related to
adoption of the TDS standard. As we already descﬂbed,thelmpactstotheWeSt |
Vlrgmla economy that will resuit from the adoption of 2 standard that cannot even be

justified for public intake protection, much less all waters of the state, will be devasmmg.

mmmwmmwmmsw,cw, BQB. "?}16
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To adopt such a standard knowing that it will apply everywhere and severely alter the
 economic future of West Vlrglma is no thmg short of regulatory recklessness. 1f wv
DEP does not modify application of the TDS standard as recomme_ndﬂdby the Advisory
Council or delete it entirely, WVCA believes the agency is required by statute to imitiate
an entirely new rulemaking that sruthfully and accurately describes the apphcahﬂlty and

reach of the TDS standard to all waters and,vxrtually all activities. ‘ - X
. i
i

Further evidence of the preposterous nature of WV DEP’s proposed TDS standard
can be found by reviewing the application of human health water quality standards in
ofher states. The Ohio River Valley Water Sanitation Commission (ORSANCO), which
establishes water quality standards for the Ohio River, recently reviewed the mannet in

water uses.. It found as follows

In Ohio, designated uses are provnded in Chapter 3745-1-07

i

i

l

which EPA-approved state water quality standards addressed or defined public drinking ' &
of the Ohio Administrative C«_)gle1 Section (B)(S)(a) E

elassxﬁed as b1c Watet Supply

All streams in Kentucky (401 Kentucky Administrative b
Regulanons 5:026) are designated for warm water aquatic
habitat and pnmary econdal'y contact t recreation. The
desxgnatxon for domestic water supply is appheable only at

points of intake.

oot o

17
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West Virginia Coal

The Illinois Administrative Code (Title 35, Section 303.202)
dictates that ‘waters of the State ghall meet the public and

food processing water supply standards

ater wa for treatment and distribution as a

poteble supply o for food processing.”

Indiana proscribes definitions very similar to those in TIindis.
The Indiana A - seirative Code (327 IAC 2-1-3 states:
«Gurface waters of the state are designate for full-body

Associali
: WW&Q@WWMW
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With respect to the proposed TDS standard, WVCA believes, 85 iltustrated
in the proceeding comments that the scientific justification for adopting such 3
standard only for public drinking W& water intakes is lacking. Evenif the adoption of

sucha standard was defensible, the practical reality of its application will reach

beydnd just drinking waxer intakes and apply t0 all waters of the State, becoming &

de fa cto aquatic life use standard for which there is absolutely NO justification.
Thls practical application results from the agency’s distorted interpretation of use
designation in West Vn'gxma and its continued disregard for the will and mtent of
the Legislature. Additionally, WV DEP has purposely ommed a dlscusswn of the
proposed TDS standards applicability under the agency’s selective m_terpretation
of Category A usé designation, effecty vely shleldmg the dramatic impacts of the
TDS standard from public and 1eglslauve scruti tiny. Disguising aprop0sed rule to
be something it is not betrays the very purpose of a public comment and review
process and deprives the Legislamre of its mewed right to review agency-
proposed rules as part of rulemaking review. ‘For these reasons, WVCA believes
deletxon of the proposed TDS standard is the only resolution of the proposed Timit
that is reasonable faithful to the statutes governing WV DEP’s rulemaking
authority, consistent with the Legislature’s statement of pubhc policy as
articulated in the WVWPCA and that body’s clearly articulated statements elative

to applicaﬁon of Category A use designation. Absent deletion of the proposed
19
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TDS standard in its entirety, the only workable modification for West Virginie's
economy and ehvironment would be to modify the proposed stmdard'as
recommended by the Advisory Council on May 27, 2020 50 that it applies ONLY

at the point of intake for a public drinking water supply.

Water Withdrawal Activities

WV DEP has proposed to modify the rule govemning “conditions not
allowaﬁe in state waters” t0 include within its scope “c&min water withdrawal
activities.” Sucha revision would expand the scope and appliqabiﬁty of the water
quality smndardsmgramin such awaythaiwashever intendedbyihe

ngislatme. For example, the state’s'waw quality staﬁdafds rule regulates

 DISCHARGES to waters of the state:

These rules establish requirements gov rning the discharge of
deposit of sewage, industrial wastes and other wastes into the waters
of the state and establish water quality standards for the waieTs of the
State standing of flowing over the surface of the State (emphasis

added).'®

apply to discharges is provided
water withdrawals. Several years ago the Legislature established the Water

Resources Protection and Management Act and WV DEP has been actively

collecting data relative to water consumption pursuant to that statute for several

wa7CSR211 - |
20
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years. Rather than proposing 0 regulate water withdrawal under the terms and

conditions of the stafute gpecifically written to address those issues, WV DEP
proposes ih this rulemaking to expand the scope of the watet quality standards
program. Further, the agency has failed to make the req\nred damoqstrmtion |
‘required under West Virginia Code 22-1-3a for new ~rules and regulations. Sucha
demonsﬁation would be particularly noteWm'thy in this instance gince the agency
has ignored a statute specifically designed to address water withdrawal activities
in favor of rev1smg the water quality standards rulé. |
WVCA believes this proposed teﬁsim is yet another example, much like
their uses of the Category A use designaﬁon, of the agency substituting its own
philos}ophy and judgment for that of the Legis} |
delete the proposed 1an, ,ge from the current rulemaking proposal;

Algae Blooms
WV DEP has proposed to further exten
blooms. Just as it has with many of the proposed

the scope of “conditions not

allowable” to include algae

revisions in the current rulemaking initiative, the agency has not adequately
justified the need for this provision beyond the existence of certain site and
condition specific instances. The agency has also failed to demonstrate how its

current water quality standardspmgram does not provide_ it with the regulatory

tools necessary o address these instances, leaving one 0

oy for rulemaking’s sake in violation  limits of its authority under West

West Virginia Coal
3 qumysnmmw
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Virginia Code 22-1-38. WVCA recommends ho agency delete the proposed

revision. _
Narative Criteria .
While the ency has not proposed I'GVISIODS in the current mlemakmg

effort regarding interpretation and application of the narratlve criteria, WV DEP is

in the process of developing a policy on thls issue. While WVCA has pmnously

provided comments during a “public input” period on this mterptetanve policy,

this issue is of such paramount importance 1o mining industry in West Virginia

that WVCA is compelled to restate some of its concems during this public

comment period.
The WVCA has a sxgmﬁcam interest in the issue of narrative criteria as &

result of what it believes to be an ongoing effort by EPA to impose a number of its

own new interpretations of long-existing fedea'al law to existing state 1aws —

clearly an exercise in over-reaching by a federal agency. In the WVCA’s view,

EPA is pressmg West Virginia to unpose lmntauons that we believe it would have

itself.” AndEPApmses forward, mpadlngallcoal _

no legal basis to impose 1
permitting in the State, 0 the detriment of each and every WVCA member, theit

employees, and t0 the economy of the State.

17 jndeed —a quick review of permits issued by the EPA (in jurisdictions where the EPA s the permitting
_ authority Instead of a state) reflect direct inconsisbendes with what EPAis insisting be adopted by WVDEP

to implement narrative criteria. )
A : 2




WVCA believes that EPA, asexpisedmlts many letters 10 theWVDEP
and the United States Army Corps of Engineers (Corps) related to pemuttmg
matters for coal mining, has incorrectly and inappropriately used its own
mterpretanon of West Vu'gxma s narrative standards. In many etters to the Corps,
for example, EPA used an unapproved benthlc macroinvertebrate review method -

not used in West Vn-gxma - as well as an ad hoc conductivity level of 500 uS/cm

" orlessas abasxsto conclude ﬁxatwaterquahty standards were not being met. The ~

letters represe.nt not only a new interpretation by the EPA, but a wrong application
~of state law by the EPA. As you Kknow, the EPA cannot simply impose its OWI

preferred piological threshold to mtexpret a state’s narrative stnndard As EPA has
 conceded in connection with the standaIdS and listing litigation in  Florida, doing

s0 would be a de facto change in standards subject to the full-blown CWA 303()
' process. Asthe WV DEP knows, this process goverms the review and revision of
water quality standards by States and, where pecessary, EPA. Neither West
Virginia nor EPA has established aumeric criteria for conductivity or biological
ranslator procedures for the existing narrative standard. 1f EPA believes that such
criteria or procedures aré nmmmy to meet the requirements of the Clean Water
Act, then the federal agency’s only recoursé is to prepare and publish pmposed »
regulations under CWA 303 ((c)(4) Unless and until such steps-arc taken, it

remmﬂﬁthedutyoftheWVDEPtomterpretandapplyltsownstamtes and rules.

23
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" fostead of following this statutory oandate, EPA has spent the betier part of
2009relyingonitsownstaffsmdy-meﬁmaataforwhichhasyembepmvided

to the public pursuant t0 Federal Freedom of Information Act requests - and has

decisions — including the use of its macromvertebrate and conductivity

conclusions — without use o consideraﬁbn of other available data and information
that would surely be considered in any of the required regulatofy Processes.
 WVCA strongly disagrees with this approach being taken by the EPAT
date. State rule interpretaﬁon is the singular role of the state and its appointed
agency — and NOT the EPA or any other federal agency. The WV DEP must “run
its program,” including interpreta 'oﬁ and implementation of its EPA—approved
narrative criteria.
| As i)mviousiy poted in our comments regarding the proposed TDS
standard, the West Virginia Legislature, in passing thé WVWPCA, recognized that
environmental protection must be balanced with the ﬁeed to promote and facilitatev
industrial development: ,
It is declared to be the public policy of the State of West Virginia to
maintain reasonable standards of purity and quality of the waters of
the State consistent with (1) public health and-public enjoyment
thereof: (2) the propagation and protection of animal, bird, fish,

-~ aquatic and plant life; and (3) the expal ion of employment
- opportunitics, maintenance and expansion of agriculture and the

24
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provision of 8 Permanent foundation for healthy industrial
development.’ o

From this stafutory mandate and declaration of public policy, WV DEP has
developed designated uses and established nartative and numeric s{andards to
protect those designated uses consistent with the federal Clean Water Act and

regulations promulgated EPA:

47 CSR 2-3 Conditions Not Allowable in State Waters”

No sewage, industrial wastes o:-othér wastes present in any waters
of the state shall cause or materially contribute to any of the
following conditions thereof:

ok :

3.2.i. Any other condition. _which adversely alters the integrity of

waters of the State including wetlands; no significant adverse impact.

to the chemical, physical, hydrologic, of biological components of
the aquatic ecosystem shall be allowed.

The Legislature’s sta‘temeht of public policy in the_WVWPCA should serve as the
basis for any interpretative/i jementation policy for the narrative standards, 2s
- welllas guidance from EPA and prior policy statements of WV DEP.

First, implementation and interpretation of the siate’s nmﬁvé standards
ﬁmt be faithful to the previously-cited intent of the Legislature as ’expresscd :
through passage of the WVWPCA- tha! cavironmental protoction be balanced
against the need to promote “industrial &eVelopment and the “expansion of

employment opportunities” througﬁ «reasonable standards of purity and

18 w .Va. Code 22-11-1(8).
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quality”. The policy statement on its face clearly contemplates that industrial

development and empIOyment opportunities are desired and expected to occur, and

that standards of quality and purity are fo be balanced such that those acnvmes can

‘occur. Implicit is the notlon that these human. activities will result in some le\}el of ‘

1mpact to the environment — thus the peed for a proper balance.

Consistent thh the State’s express policy, WVCA believes that a

reasonable interpretation of the narrative criteria must start with the premise that "

conditions wlthm a stream (or other water) may changc, either naturally or as 3

" result of human impacts. Further, changes canandwdl occurfromindustrialand

other human activities that do not necessarily represent water impairment OT

' failure to attain a stream’s designated use. Changes wiil also occur within a
stream due to natural influences..
To give proper effect to state law and maintain consistency with the federal

CWA, an interpretation of narrative criteria should start by defining what it means

to protect aquatic life, and more specifically aquatic ecosystems. The definitions
jobs,and

ust balance quality with the preservation and expansion of agriculture,

industry in order to achieve & “reasonable standard of purity and quality.” A

parrative standard of purity and quality that requires protection of aquatic life at

26
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 the expense of jobs, industry and agriculture - absent a specific federal law

_requiring if? - fails to achieve this balance.

The WVDERP has in the recent past expressed its interpretation of certain

aspects of the state's narmative standards. In June 2009, for example, during 2

hearing before the U.S. Senate Committee on Environment and Public Works,

Subcomumittee on Water and Wildlife, WVDEP Secretary Randy Huffman

testified that:

[wlithout evidence of any significant impact o the rest of the
ecosystem beyond the diminished numbers of certain genus of
mayflies, the State canmnot say that there hasbeen 2 violation of its

narrative standard. *

In July 2009, WVDEP stated as follows: -

The WVDEP understands that [EPA] found a shift in the benthic
macro invertebrate community do oam from mining activity but
did not otherwise correlate this finding with any significant or
adverse impairment of the ecosystem. Where the only impacts to
this component of the ecosystem are diminished numbers of certain
i withoutwidencethatthis has had any adverse

impact of any significance on the rest of the ecos¥stexn,theSmtzez

legal basis
31'g g Testimony of Randy C Huffman, Cabinet ,Wwwmwwefmmmm
Protection, to U.S. Senate Environmen andPubthodm,Wawdeildhfe
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WVCA would anticipate that any interpretative or implementation policy

developed by the agency would be consistent with these statements and seek to

protect the aquatic ecosystem as 8 a whole, incorporating all of its components.

Such an approach would be conswtent w1th both state and federal requirements for

protcctlon of dmgnated uses.

WVDEP has used bxologxcal assessment tools, specifically the West

Virginia Stream Condition Index (Wv SCI), in makmg determinations of water

quality “xmpaxrment under Section 303(d) d) of the federal CWA. EPA and others

have, or likely will point t0 the existence of this assessmmt tool and

determinations of impairment as an appropriate method for mwrpretanun and

implementation of the state’s nan‘ative standards. We disagree.

- The WVSCI has been the source of complamts and concerns for as many

years as st has been in use by the WVDEP, and it is of particular concern thatthe

WVDEP seems to have slowly expanded its uses of and reliance on the WVSCL

The WVCA does not believe that the WVSClisan appropriate basis for

measuring the prowction of aquatic life or of aquatic ecosystems- Evaluation of an

aquatic ecosystem must include evaluatxon of various CO! mpOnents -not srmply a

single look at benthic macroinvertebrates. While the WVSCI may be useful as an

assessment tool, it is NOTa “b1ologica1 criteria” and has never been adopted by

the West Virginia Legislature as such. Any reliance on this assessment 0Ol 8s if

28
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pmmulgated 45  State water quality standard is in error. This indisputable fact

“has been acknowledged by WV DEP in official communications to EPA regarding

the narrative standards of West Virginia, Addressing the use of WVSCL which \
the égency refers to as a “tool”, WVDEP has stated: ‘i;
i

. these tools are just that, tools. They ar¢ not stand alone _ ]
i of compliance with the narrative criterion. Any :
application of these assessment tools in determining compliance
with the narrative critert must faithfully apply the language of the
standard itself, which prohibits significant adverse impacts on the
biologic component of the aquatic ecosystem.” --

geris e e s s o 477 in s oAt

WVSCI cannot serve as & “stand alone detcrniihaﬁt of compliance with the
narrative criterion.” The WVﬁEP, consistent with Legislative intent, must
mstead consider impacts to the aquatic ecosystem as 8 whole.”
For this, the WVSCLis madeq\mte Among other limitations, the WVSCI does not
consider habitat, is ndt suitable for use in very high-gmdieﬁt su-eamé and is not
Qesigned foruse in nén-ﬂowing streams, While the WVSCI may be auseful | '
«tool” to WV DEP”, it does not and canmot be the sole consideration of ‘ | |

' compliance with the narrative standard. - S

B gee letter dated July 10,2009 from Randy C. Huffiman, WestVirginiaDcpaﬂmmtofEnmnmmﬂ\
Protection Colone] DanaR. Hurst, US. ArmyCorpsofW&yHmﬂmDistﬁct. i
24 2 Geg Testimony of Randy C. Huffman, Cabinet Secretary, West Virginia Depuw.ofEnvmwM
mmﬁmmu.s.sm@mmm&vkomﬂmdvubﬁcmemmdww& '
smommiuee,lunczs,zoos. )

% mpmperusemdmﬁcaﬁonofmewvSCI,pudmlﬂlywithmectwsuwnmﬁnsdmisim
WWWVDE’pummmSeoﬁmsmmof&eCWA,mzdeW
mgardinz&easspssmmtmol. Thmcmcmwmﬁwdm;NoﬁceofmmmwvaEPbym
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sientific analysis that undeslics its propo

Although it is not part of the current rulemaking initiative, WVCA believes

the agency should contemplate revisions to the current standards for selenium. An

evidence and data confirms that continued

ever-growing body of scientific
application of the current selenium criteria t0 West Virginia waters is misplaced

and offers no measurable improvement 0 environmental protection while causing

widespread regulatory compliance confusion. The West Virginia Legislature has

vi concluded the current fedcrally-recommended selenium limits may not

WVCA recommends the agency actively pursue revisions to West Virginia’s

water quality standard for selenium.

tron Criteri
WV DEP has proposed to revise the chronic iron criterion for trout Waters.

This proposed revision follbws an extensive effort by the agency to collect and

assemble data to jﬁsﬁfy the revision. WVCA supports this revision and the
sal. Similar efforts should be undertaken

2% yest Virginia Code 22-11-6.
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wiﬂampecttootherwaterqualityrevisions; With respect to the iron criteria,
WVCA would encourage the agency to further consider the basis and justification

for adoptmg and maintaining the current iron standard in light of oonmderable

mearchanddatacoﬂectedonthiSpammeterandlmoccmrencemﬂwteglon.

(lyminum Criteri |

While West vﬁginia has made great strides in revising its water quality
sﬁndmds for aluminym to more appropﬁately reflect the true environmentally
protective condxtxons within the state’s waters, We would again encburage the
agency to monitor anq bontinuausl‘y evaluate this parucmlar water quality standard
as we believe that research is being conducted in other states that would have a
direct bearing on West Virginia’s standards.

CoNCLUSION

WVCA éppmciates the opportunity to offer these comments and
observations regarding the agency’s current water quality standards rulemalding
proposal. As we have noted in our detailed comments, for the most part we
believe the proposed revxsmns are simply unnecessary and do not satisfy the
purpose and goals of the WVWPCA nor do they satisfy the restncuons placed on

the agency’s rulemaking authority by the Leg:slature With respect to the DS

standard, its proposal has remarkable ramifications for the economic ﬁzture of

reality from the public and the

application of the
| 31

West Virginia yet the agency has shielded that
Legislature by failing to disclose its misplaced interpretation and

West Virginia Coal Association
Commeats: mwmwsm«mmu
July 19, 2010




irginia. WVCA considers this a serious
proposed stamlard

Category A use desfgnaﬁon in WestV
omission and one that demands, at the very least revision of the
to apply only at the point of intake for a public drinking watex supply, if not its '
deletion. entirely |
Finally, WVCA is convinced that other water quality standards }should be

revxsed orat least considered for revision based on the current level of

derstandlngmthrespecttothesepammeters

Vice-President
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Keller, Linda B | | -

From: Cosco, Kathy on behalf of DEP Comments
Sent: Tuesday, July 20, 2010 2:21 PM
- To: Keller, Linda B :

Subject: FW: Pri "Water Quality Rule

Sent: Monday, July 19, 2010 6:21 PM
To: DEP Comments
Subject: Proposed Water Quality Rule

Gentlemen: ' ' »
Due to my legisiative obligations, | may not be able to attend this evening's public hearing regarding the proposed water
quality standard. However, | have ‘some very grave concems regarding the posed rule, and | wish to express themin
this e-mail. {am including my comments in the form of questions since | have just recently been made aware of this

problem and have had relatively littie time to do adequate background research on the subject.

First, your proposed rule includes a very low phosphorus loading standard of 10 micrograms per liter for the Greenbrier
River. My research suggests that this jevel is very low when compared to other regions of the country. Specifically, |
found a chart that ilustrated Minnesota's phosphorus criteria by region, and their allowable levels of P varied from caps of
15 micrograms per liter for drinking water in the Northem | Akes and Forests region to 40 i

water in the Western region. Likewise, their allowable levels for swimming varied from 30 microgréms of Pto 80
jon 0 frommisvaﬁationmatthestatemusthavewme

micrograms of P depending on the region of the state. | have inf _

son in setting their water quality standards, and so | would assume that we do as well. Is this co - | can also
see that even the most stringent of Minnesota's standards, for the pristine waters in the Northem part of the state, allow
significantly higher loading jevels than the one you have p ad for the Greenbrier River.’ How do you justify this?

| hope that you understand that under Federal Water Quality standards municipal waste water treatment faciities are
treated as point source poliuters. If the water quality standard is set to such a low level, then the result will be more
stringent restrictions on municipal wastewater treatment facilities. These restrictions, of course, will piace an incredible
financial burden on the affected service districts and the peopie who rely on the wastewater services. Under ouf

i administration, this is

economic circumstances, which show no sign of improving under the misdi ion of the current

simply unacceptable.
| will finish this briefAletter by saying that it appears to. me that you put very jittle if any thought into this rule, and that you
certainly have not given any thought to the devastating aconomic affect that this will have on an already siressed region.

~ Delegate Ray Canterbufy



Cmco,‘Kathx ' ' S _____‘ _,‘ i |

Seﬁator John Shott [john.shott@wvsem.gov] _

From: _ |
Sent: Monday, July 19, 2010 3:38PM

To: . DEP Comments: » -

Subject: Public Hearing regarding Proposed Changes to Water Quality Standards

Recently I was informed of the public hearing tonight to obtain comments regarding the proposed changes to
the "Requirements Governing Water Quality Standards" 47CSR2. It is my intention to appear for the bearing,
but the Senate is sche ed to reconvene at 5 p.m. this evening, so itis possible I won't be able to attend the

start of the hearing. Therefore, I wanted to convey mY CONCETnS regarding the affect of the proposed changes to

the standards governing the Greenbrier River.
It is my understanding that the proposed reduction of phosphorous concentrations would likely impose -
water treatment systems discharge

substantial costs upon the towns along the Greenbrier River whose waste
mandates the reduction or there are sufficient

into the river. Unless thereisa significant public health risk that :

funds available to the affected towns to satisfy the costs of comp. :ance without imposing any financial burden

on the towns, this change should not be made. Hopefully, we will be able to obtain satisfactory answers 1o our

questions regarding the reason(s) for the proposed changes and the cost/benefit analysis thathasbeen
d

undertaken before any changes were recommended.

Sincerely,

John H. Shott

Senator — 10th Senatorial District
State Capitol Complex

Building 1 Room 200=W
Charleston, WV 25305-0800
Phone: (304) 357-7843
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virginia rivers at or below 1 000 parts per million, and

lastly; 6) all mining, drilling and other dlscharges Within

any West Virginia river or tributary to pe in compliance

wﬁﬂythe total dissolved.solids standards, even in periods

‘of low flow throughout the year.

We ask that the DEP adopt these standards

and procedures to help protect the safety of municipal:

water supplies throughout the State 3s well as to protect

the coal and gas industries from compromising practices

hlch can result in greatet numbers of ihspections_and.to o

peing shut down. Growing public intolerance to mistakes

and mlsjudgments py fossil fuel corporatibns is an

important threat to long*term-industrial sustainability.
Thank you very much.

MS. COSCO' The next individual.who has

indicated a desire to speak is E.C. Armbrecht.

MR. ARMBRECH?: Can 1 stand here OT do you prefer

that I come up?
MS. COSCO: 1f you wouldn’t mind to come up,
t reporter can hear you.

. ARMBRECHT: My name is Ted Armbrecht. I'm a

member of the Environmental Quality Board and I didn’t know

that Don was going to speak on the nutrient requirements,

but I will add my remarks to his. The Environmﬂntal




%04, 105,

R equestion of nutrients and t

icriteria.

“believe, and I can stand t

committee was very broad based,

the environmental an

Legislature in it

| few lakes.

‘of streams and larger bodies of rivers.

_prov1de the testing ground to se

Qagreement and they were well on the way for that agreeme

..ﬁings 12

Qual:Lty Board in the mid-2000's, early 2000's, around 2003,

was directed by DEP and the EPA to address the

o come up with nutrient

Those criterla had a deadline on them cf‘I

o be corrected on this, but I

- elieve is approximately three years.

The EQB appointed a committee. that

representative of all of

d businese community and users of the

ent»questien. The

waters and the contribﬁtors to the nutri
s wisdom took that power away from the EQB

stream. Lakes: had been

when the study committee was in mid-

addressed at that time and recommendations were very close

d-based committee. I note

to being agreed to by that broa

with great interest that now in 2010 that DEP is beglnning

to address the question of nutrients in lakes;
Lakes were chosen by that committee because

it was the easiest part of the problem. West Virginia has

Our problems for nutrients deals with questions

Lakes were minor.

-It was a wise choice because it was somethlng that would

e if we could reach

nt,

'pinew we're starting over apparently.
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'5possible that work has been done

'aware,'but

and courts have

AR DR Y = w :

" when they have exhausted all possi
18 |

’gi“ Century; we have

I didn’t heer tonight,-and it's very
on this that I'm not

I have not heard that the larger issues are

being addressed; namely, of rivers and streams.

West Virginia signed the Chesapeake Bay

Covenant. It was signed by Governor Wise during his term

ruled that the Maryland water regulations

apply in West Virginia because we.are supplying them with

water that must meet their requirements.

important factor and ads to the urgency of what DEP might

begin to address now.
My point would be that we could have been

years down the road to addre531ng the problem if DEP had

even picked where EQB had left off; malnly, keeping that

committee and carry on its work to reach a resolution. My

expérience is that DEP addresses issues like these only
ble routes of delay.

As has been said water is the resource of
that. If DEP will begin to

';gressively protect it, it will benefit not only our

{@ple-and our State users but, most importantly, it will

:ruly be an economic factor as we seek jobs and prosperity
our State. Thanklyou. |

MS. COSCO: Did you indicate that you wished

13

So that’s a very -
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47 CSR 2. REQUIREMENTS GOVERNING WATER QUAL%’ SPANDARDS

RESPONSE TO COMMENTS  20{0AUG-3 PH 2: 10

On June 4, 2010, the Division of Water & Waste Management (DWWI\rDrcammﬂEeH %y—day
public comment period and subsequently held a public hearing on JulgH{%,:26100b Qé’ggpt oral
comments on proposed revisions to legislative rule 47 CSR 2. Written comments were also accepted
through 7:00 p.m. on Monday, July 19, 2010. Fourty seven commenters submitted written
comments regarding proposed revisions to 47 CSR 2, and four commenters provided werbal
comments, three of which supplemented their written comments. DWWM addresses these
comments below. S :

1. COMMENTER: Ms. Marian Buckner
COMMENT A. Narrative Language

The commenter believes the DEP should draft legislation that establishes guzdelmes and a pemut
process for water withdrawals.

RESPONSE A. The DEP has been exploring the issues related to surface water withdrawal since
passage of the Water Resources Protection and Management Act in 2004 (amended in 2008).
Neither this Act nor the Water Pollution Control Act grants the DEP water withdrawal permitting .
authority. The Legislature would have to amend the West Virginia Code to give DEP the authonty
to permit water withdraws; such authority cannot be granted in an administrative rule.

COMMENT B. Half Mile Zone

The commenter states the revision for a mixing zone variance for Weirton Steel should be
eliminated. : :

RESPONSE B. The proposed revision allows the consideration of a mixing zone in accordance
with West Virginia mixing zone regulations on the specified stretches of the Ohio River, which
include drinking water intakes. Whether a mixing zone is appropriate for a particular pollutant in
that particular segment of the Ohio River and what would be the proper size for such a zone would

- be determined by DEP in accordance with the EPA-approved mixing zone regulations found in
47CSR2. The mixing zone regulations require that the mixing zones be sized to prevent significant
human health risks, considering the exposure pathways. By allowing this mixing zone, DEP
requires that the human health criteria be met the edge of the mixing zone prior to the drmkmg water
intake which will assure that the public water supply use will be fully protected.

COMMENT C. MNutrient Criteria

The commenter believes the DEP should eliminate the revision that would result in lakes not being
considered “impaired” unless BOTH phosphorus and chlorophyll-a water quality standards are
exceeded. Also move the nutrient criteria-setting process for rivers and streams forward as
expeditiously as possible.




RESPONSE C. See Response to 34.P.

COMMENTD. [ron

The commenter states that the DEP should eliminate revisions to- the iron standard until more
thorough studies are conducted that consider the unique water characteristics of WV trout waters.

RESPONSE D.- DEP recognizes there are understandable concerns whenever a criterion is
proposed to be relaxed. The driving force behind the proposed change to the iron criterion for trout
~streams was the fact that the modeled TMDL endpoint of 0.5 mg/1 total iron could not be achieved in
certain watersheds even if all of the sources of iron were eliminated. This problem led to a re-
evaluation of the 0.5 mg/1 criterion. The DEP has done thorough research on the effects of iron on
aquatic life and last year conducted its own study of two native brook trout streams. Despite the fact
that iron regularly exceeded 1.0 mg/l in one of the streams, the stream had a thriving native brook
trout population. The DNR also has conducted toxicity tests which indicated that native brook trout
fry are unaffected by iron levels as high as 1.37 mg/l. In addition, EPA’s recommended criteria for
iron to protect all freshwater aquatic life, including coldwater species, is 1.0 mg/l. Further West
Virginia’s dated trout water criterion appears to be more stringent than all other states in the nation.
In its research, the DEP has found little justification for the current 0.5 mg/l iron criterion for trout
streams. ‘ :

Re-evaluation of this criterion was long overdue. Increasing the allowable iron in trout streams from
0.5 mg/l to 1.0 mg/l will enable the TMDL endpoints to be met with reasonable controls and will
also be protective of cold water fish and aquatic life. This action is supported by DEP’s recent
efforts, DNR’s previous work, and EPA’s current national recommended criteria.

COMMENT E. Total Dissolved Solids

The commenter recommends the DEP should adopt the federal standard for human health of 250
mg/l and also include an aquatic life criterion for conductivity

"RESPONSE E. DEP recognizes that EPA has TDS criterion of 250 mg/l, although the
recommendation is somewhat misleading. EPA’s Gold Book recommended TDS criterion states
- “250 mg/L for chlorides and sulfates in domestic water supplies (welfare)”

’ http://www.epa.gov/waterscience/criteria/library/goldbook.pdf.  Additionally EPA offers a

secondary Maximum Contaminant Level (MCL) of 500 mg/l TDS.
http://www.epa.gov/safewater/contaminants/index.html.

While it is not entirely uncommon for EPA MCL’s to be less stringent than recommended
waterbody criteria, it does demonstrate inconsistencies in their recommendations.

DEP believes a 250 mg/l TDS criterion is overprotective and would cause an unnecessary
burden on dischargers in the State. Conversely DEP believes that when dissolved solids begin to
exceed 500 mg/l, drinking water does become impacted. This was clearly demonstrated in the
Pennsylvania segment of the Monongahela River during the fall of 2008. In this instance TDS

2



‘exceeded 500 mg/l and there was a myriad of complaints related to the drinking water and
industrial uses. We know of no complaints when the water source was between 250 mg/l and
500 mg/1.

The commenter also suggested DEP adopt an Aquatic Life Criterion for conductivity. DEP is
aware of the negative effects of elevated ionic strength on certain aquatic organisms although the
level at which the effects occur are uncertain. EPA has recently offered a Benchmark
conductivity value, but the value has not yet undergone a full public review. At this time EPA
‘has not finalized the Benchmark value, nor have they provided recommendations for exposure
duration or allowable exceedance frequency, both necessary components of water quality
standards, DEP provided comments to this effect on EPA’s Benchmark document. We expect
further developments in ionic strength science and criteria in the future. .

2. COMMENTER: Ms. Alyssa Archer
COMMENT A. Half Mile Zone

The commenter states that the DEP should eliminate revision for a mixing zone variance for Weirton
Steel ~

RESPONSE A. See response to Comment 1.B.
COMMENT B. Total Dissolved Solids

The commenter believes the DEP should adopt the federal standard for human heaith of 250 mg/l |
and also include an aquatic life criterion for conducttvzly

RESPONSE B See Response to Comment 1.E.

3. COMMENTER: West Virginia Council of Trout Unlimited -

COMMENT A. Total Dissolved Solids

WCTU believes the limit of 500 mg/l is not adequate and 250 mg/l should be adopted to protect
aquatic lzfe

RESPONSE A. See Response to Comment 1.E.

COMMENT B. Narrative Language

- WCTU states that the Iariguage Jor limits on significant water withdrawals is too vague and should
better define what types of activities would be considered a significant withdrawal.

RESPONSE B. The DEP views any water withdrawal activity that will cause a significant adverse
impact to the chemical, physical, hydrologic, or biological components of the aquatic ecosystem as a
potential violation of the narrative water quality standard. Alteration of a stream flow as a
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- consequence of withdrawing water prevents the achlevement and protection of the appropriate water
uses as required by the Clean Water Act..

COMMENT C. Iron

WCTU feels the proposed changes are based on limited and out of date data and the recent changes
to the WYV anti-degradation rules must be considered.

RESPONSE C. See response to Comment 1.D.

4. COMMENTER: Ms. Laurine Yates

COMMENT A. Total Dissolved Solids

- The commenter recommends that the EPA standard of 250 mg/l should be adopted
RESPONSE A. See Response to Comment 1.E.

s. | COMMENTER: Kim,.Kyle, Adam and Andrew Shiemke PhD

COMMENT A. Water Quality Standards

The commenter believes the practice of regulatory agencies issuing permits to pollute should be
stopped.

RESPONSE A. The CWA established the National Pollutant Discharge Elimination System,

which specifically authorizes states to issue permits to point source dischargers of pollutants.

~ NPDES permits ‘are required to contain limits on the concentration of pollutants that may be -
discharged in order to ensure that state water quality standards are met. The CWA and the State

‘Water Pollution Control Act implicitly acknowledge that the discharge of a certain amount of

pollutants is permissible and does not interfere with waters uses, including human consumption,

support of aquatic life, and recreation.

6. COMMENTER: Mr. Andy Willard

COMMENT A. Total Dissolved Solids-

The commenter supports the proposed IDS standard of 500 mg/l and it should be applted “i
stream”

RESPONSE A. The DEP acknowledges the comment and appreciates the support of the
commenter.




COMMENT B. Hydraulic Fracturing

The commenter request more stringent rules on hydraulic ﬁacturmg until appropriate regulattons
are in place to protect the publzc and the environment _ '

RESPONSE B. DEP appreciates the comment; however, the comment involves ~langi1age that is
beyond the scope of proposed revisions and, therefore, requires no response. It is important to note
however the Agency is in the midst of a comprehensive review of its Oil and Gas regulatory

program. ‘The review of hydraulic fracturing and any proposed regulation changes will be resultant
from that process.

7. COMMENTER: Dana Light
COMMENT A. Hy_'draulig Fracturing

The commenter request more stringént rules on hydraulic fracturing and insure that water quality be
a top priority

- RESPONSE A. See Response to Comment 6.B.
8. 'COMMENTER: Mr. Chuck Wyrostok
COMMENT A. Narrative Language

The commenter states that the DEP should go a step further than the proposed language and 'drqﬁ- o
legislation for immediate consideration that establishes guidelines and a permit process Jfor water
withdrawals. .
RESPONSE A. See response to Comment 1.A. |

COMMENT B. Half Mile Zone

Eliminate revision for a mixing zone variance for Weirton Steel

RESPONSE B. See response to Comment 1. B.

' COMMENT C. Nutrient Criteria

The commeﬁter states the need to eliminate the revision that would result in lakes not being
considered “impaired” unless BOTH phosphorus and chlorophyll-a water quality standards are
exceeded. Also DEP should reconvene its Stakeholders Nutrient Committee and

move the nutrient criteria-setting process for rivers and streams forward as expeditiously as
possible.

RESPONSE C. See Response to Comment 34.P.




COMMENTD. [ron

The commenter states the need to elzmmate revisions to the iron standard until more thorough
studies are conducted that consider the unique water characteristics of WV trout waters.

RESPONSE D. See response to Comment 1.D.
COMMENT E. Total Dissolved Solids

The commenter believes the DEP should adopt the federal standard for human health of 250 mg/l
and also include an aquatic life criterion for conductivity

RESPONSE. E See response to Comment 1.E.
9. COMMENTER: West Virginia Manufacturers’ Association
COMMENT A. Total Dissolved Solids

WVMA states the DEP needs to verify that TDS is an ongoing problem and that the chosen criteria
are based on “sound scientific rationale.” Further work should be done to determine whether a
state-wide criterion is needed and is practicable. If a criterion is adopted, it should apply at the
point of intake of a public water supply. We believe that the current water quality standards,
correctly interpreted, compel the DEP to apply Category A criteria at the point of a water supply
intake. We suggest a change to Section 6.2 be made to clarify this. Because TDS is a pollutant in
state water in varying degrees as a result of natural background conditions, care will be required in
implementing it and urge the agency to expressly allow for netting of TDS concentrations.

RESPONSE A. The Agency announced its intentions to study TDS in May 2009, accepted
comments, brought forth a formal proposal in May 2010 (again accepting comments), and will now
advance the proposal to the West Virginia Legislature. Considerable thought has gone into this
proposal and the Agency understands the potential effects of this proposal on select dischargers in
the State. The effects on some dischargers may be significant; however, the protection of our State’s
waters for safe drinking is of paramount 1mportance now and in the future. The Agency has spent a
considerable amount of time assimilating the science regarding TDS, while familiarizing itself with
the efforts of surrounding states and the referenced Pennsylvania Chamber of Business & Industry
comments. In fact, DEP has learned that West Virginia’s border states, with the exception of
Maryland, all have a TDS criterion for protection of drinking water supplies. Kentucky recently
adopted a 250 mg/l TDS value applicable to domestic water supply sources.

The commenter 1mp11es that Agency action is being taken based on an isolated incidence during low
flow periods in 2008 in the Monongahela Watershed. While conditions on the Mon in 2008 were
one factor the Agency considered, it has also observed increasing TDS trends in the Coal, Tug, Ohio,

and Big Sandy watersheds as well. Each of these watersheds has public drinking water supphes
which rely on surface water.

{




DEP believes it would be irresponsible to not at least advance a proposal to the Legislature for
consideration given the importance of drinking water and the evidence in front of us. The Secretary
is assigned various powers and duties in the West Virginia Water Pollution Centrol Act, not the least
of which is to adopt, modify, repeal and enforce rules to prevent, control and abate pollution while
implementing and making effective the declaration of policy contained in the Act. Absent - TDS
- regulation, if everything remains the same, more and more waters could receive increased TDS
loading, causing values to be at or above the proposed criteria for longer periods of time and at
higher concentrations. Doing nothing would be inconsistent with the Agency s charge to protect for
the existing and future uses of the State’s waters. Netting of a parameter in a pemnt is addressed
with in a separate legislative rule, 47 CSR 10.

COMMENT B. Narrative Language

The WVMA is concerned about water withdrawal activities being added to the list of activities that
+can cause prohibited conditions. They would prefer that water withdrawal activities be regulated in
the context of the Water Resources Protection and Management Act. They are also concerned about
the impact of the proposed rule change on riparian rights. The proposed change would seem to
deprive riparian owners the right to make use of low flow, in derogation of the owner’s common law
rights. .

RESPONSE. B The addition of “water withdrawal activities” to the narrative water quality criteria
is intended to address potential negative impacts on water quality due to the withdrawal of water.
The proposed rule does not prohibit the withdrawal of water wholesale, it prohibits the withdrawal of
water if it causes or contributes to the conditions not allowable in State waters listed in 47 CSR 2 §3.
The proposed change merely establishes that, in addition to the discharge of sewage, industrial
wastes, and other types of waste, the withdrawal of water can also cause or contribute to these
prohibited conditions and may therefore be considered a violation of state water quality standards.
Also see Response to Comment 36.A. .

Riparian owners have a right to enjoy the flow of a natural watercourse through or adjacent to their
property without disturbance, interference, or material diminution by any other proprietor. Each
proprietor may make any use of the water flowing over his premises which does not essentially or
materially diminish the quantity, corrupt the quality or detain it so as to deprive other proprietors or.
the public of a fair and reasonable participation in its benefits. Snyder v. Callaghan, 168 W.Va, 265,
- 271-72, 284 S.E.2d 241, 246 (1981). Therefore, a property owner’s riparian rights do not extend to
withdrawing quantities of water that cause a degradation of water quality to an extent that the uses of
that water body are not maintained.

COMMENT C. Iron

The WVMA supports the change in the chronic criterion for iron for Category B trout waters.

" RESPONSE C. The DEP agrees with the commenter and believes the proposed rule will continue
to protect West Vlrglma s trout streams.




COMMENT D. Half Mile Zone

The WVMA supports the proposed changes to the “Half-Mile Rule” which allows the application of
a mixing zone to certain segments of the Ohio River if the criteria for establishing a mixing zone are
satisfied.

RESPONSE D. The DEP acknowledges the comment and believes the proposed rule will continue
to protect the public water supply use.

10. COMMENTER: Appalachian Power
COMMENT A. Total Dissolved Solids

Appalachian Power believes more analysis is needed before a state wide standard for TDS is
applied to WV waters and are concerned that DEP’s interpretation of the application of Public
Water Supply restrictions to all waters of the state could result in an end of pipe application Jor a
standard of this sort. This should not be done without a rigorous analysis by DEP that the benefits
are clearly demonstrated.

RESPONSE A. See Response to Comment 9.A.

COMMENT B. Narrative Language

Appalachian Power is concerned about water withdrawal activities being added to the list of
activities that can cause prohibited condition and are also concerned about the impact of the
proposed rule change on riparian rights. The DEP should not attempt to make this change without
legislative instruction.

RESPONSE B. See Responses to Comment 9.B. and Comment 36.A.

1. COMMENTER: West Virginia Surface Owners’ Rights Organization

COMMENT A. Narrative Language

WV-SORO strongly supports the DEP for adding the language “certain water withdrawal activities” .
and “algae blooms” as conditions not allowable in state waters. However, we do not feel the

additional language alone goes far enough to protect West Virginia streams from either water

withdrawals or algae blooms. In particular, we are very concerned about water withdrawal

activities associated with Marcellus Shale drilling. We urge the DEP to draft legislation for

immediate consideration by the West Virginia Legislature that will establish guidelines and a permit

process for water withdrawals.

RESPONSE A. See response to Comment 1.A.




COMMENT B. Total Dissolved Solids

WV-SORO does not support DEP’s recommended standard of 500 mg/l. We strongly recommend
that the standard be set at 250 mg/l, which is the USEPA recommended Human Health Standard for
total dissolved solids.

RESPONSE B. See response to Comment 1.E.
12. COMMENTER: Ms. Rebecca Huenink
COMMENT A. Narrative Language

" The commenter believes the DEP should draft legislation for immediate consideration by the West
Virginia Legislature that establishes guidelines and a permzt process for water withdrawals, as well
as for dzsposal of water used for "fracking.”

RESPONSE A. See Response to Comment 1.A. See also Response to Comment 6.B.
13. COMMENTER: Indian Creek Watershed Association, Board of Directors
- COMMENT A. MNarrative Language

ICWA believes the addition of “certain water withdrawal activities” not allowable in state waters is
important, but should be further strengthened. To be protective of both human health and aquatic
life, DEP should draft legislation for immediate consideration by the West Virginia Legislature that
establishes guidelines and a permit process for water withdrawals.

-RESPONSE A. See responsé to Comment LA.

- COMMENT B Applicability of Water th m Standards

ICWA states it is not clear that waters in karst formation areas would be adequately protected by
existing or proposed standards. We recommend that specific language be added to address site-
specific conditions in karst regions, recognizing that additional testing and permit procedures might
be required due to the unusual vulnerability of water resources in karst topography.

RESPONSE B. The DEP acknowledges the comment, however this proposed rule establishes
requirements governing surface water quality standards for the surface waters of the State. The
standards proposed in this rule should be protective in all areas of the State.

COMMENT C. Nutrients

ICWA opposes the proposed language and feel WVDEP regulations should follow the EPA guidance
and recognize that lakes might be impaired for either phosphorous or chlorophyll-a. We applaud
adding specific phosphorous standards for the Greenbrier River. In addition, the DEP should




reconvene its Stakeholders Nutrient Commzttee and move ahead on the criteria-setting process for
rivers and streams overall.

RESPONSE C. See Response to Comment 34.P. In addition to analyzing existing data, the DEP
has been routinely collecting nutrient data on select streams during the past three years. The Agency
has developed a list of nutrient sensitive streams on which to concentrate its efforts. Initial studies
were conducted on the Greenbrier and Tygart rivers. Monitoring is continuing in 2010 on these two
streams, as well as the South Branch and Cacapon Rivers. The DEP believ_es that nutrient criteria in
streams must be established on a stream-by-stream basis. Due to the unique nature of stream water
chemistry and physical characteristics, there is no “one size fits all” approach to developing stream
criteria. Proposing one criterion for all streams statewide is not appropriate.

COMMENTD. Iron

ICWA believes the water quality standard for Iron in Trout Streams should not be changed, and
especially not weakened, until more thorough studies are conducted

RESPONSE D. See response to Comment 1.D.
COMMENT E. Total Dissolved Solids

ICWA states the DEP should adopt the federal standard for human health of 250mg/l and adopt an
aquatic life criterion for conductivity as proposed by EPA.

RESPONSE E. See response to Comment 1.E.
14. COMMENTER: Wheeling-Nisshin
COMMENT A. Half Mile Zone

Wheeling-Nisshin supports the proposed change to the “half-mile rule.” This change will allows the
- DEP to consider actual or likely impacts to downstream public water supplies at certain specified
locations rather than following an automatic application of the half mile rule’s prohibition without
consideration of potential costs and economic impact or actual or threatened harm to the
environment or public health.

. RESPONSE A. The DEP acknowledges the comment and believes the proposed rule will continue
 to protect the public water supply use.

15. COMMENTER: United States Army Corps of Engineers, Pittsburg District
COMMENT A. Narrative Language
The USACE supports changes to the rule that acknowledge the direct relationship between water

quantity and water quality. However, in order to protect streams from excessive withdrawals and
also to protect USACE augmented flow authorized for non-consumptive use (water quality,
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navigation), the USACE recommends a separate rulemakmg establtshmg comprehenswe water
withdrawal regulatzons

RESPONSE A. See response to Comment 1.A.

COMMENT B. Nutrients
The USACE supports individual, statewide nutrient criterion.

RESPONSE B. The DEP acknowledges the comment and believes the proposed rule will continue
the process of adopting nutrient criteria for the States waters. The process of developing stream
criteria will continue as we continue to collect scientific information for additional watersheds.

COMMENT C. Iron

The USACE respectfully disagrees with changes to this proposed rule given the growing
- potential for iron pollution from untreated wastewater generated from fracturing,
production, field exploration, drilling, or well completion affiliated with mineral extraction
activities. In light of the fact that development in the Marcellus shale is rapidly accelerating
in the upper Ohio River watershed, the USACE urges WV DEP to retain its existing criterion
in high quality trout streams and headwater watersheds. Less stringent criterion could

compromise existing water quallly conditions and undermine USACE’s authorized water
quality mission.

RESPONSE C. See response to Comment 1.D.

COMMENT D. Total Dissolved Solids

The USACE recommends the adoption and implementation of aquatic life and water supply TDS
criterion (maximum 750 mg/l, monthly average 500 mg/l). Without TDS criterion, the cumulative
effect of combined TDS discharges on streams is not being addressed. The code should be revised to

Surther limit or prohibit high TDS wastewater discharges proportional to the sensitivity of the
receiving water. ’

RESPONSE D. See Response to Comment 1.E.

COMMENT E. Water Pretreatment

To the extent that it is not already so provided, the USACE recommends where discharge through a
_publicly owned treatment works, sewage treatment plant, or other wastewater treatment facility is

proposed, pretreatment must include removal of constituents comprzsmg TDS, as well as
radionuclides and radioactive materials;

RESPONSE E. DEP appfeciates the comment; however, the comment involves language that is
beyond the scope of proposed revisions (pretreatment requirements are covered in legislative rule
47CSR10) and, therefore, no response is required.
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COMMENTF. Water Disposal

The USACE recommends disposal into surface waters of wastewater generated from fracturing,
production, field exploration, drilling, or well completion should be expressly prohibited;

RESPONSE F. See Response to Comment 6.B.

COMMENT G. Site Specific Conditions

The USACE recommends that the DEP identify, resolve and eliminate the inequities created by the
absence of a River Basin Commission in the Ohio River Basin. In that regard, the USACE
recommends that WV DEP adopt and implement site specific natural condition TDS, chloride, and
Strontium criterion for aquatic life. Also, the USACE recommends watershed- based water
withdrawal regulations to assess cumulative zmpacts of thousands of withdrawals on water quality
and aquatic life.

RESPONSE G. West Virginia is a member of the Ohio River Valley Water Sanitation
Commission (ORSANCO). State counterparts serving on various committees as part of this
~ Commission regularly meet and communicate to identify, resolve, and eliminate (to the greatest
degree p0551b1e) inequities created by varying State requirements. The proposal for TDS criteria is
one of many issues identified and the incorporation of WQS proposed criteria will eliminate the
current border inequity. At the same time, Pennsylvania is affecting similar chloride criterion with
its WQS rules with strontium an issue yet to be evaluated. With respect to adopting site specific
natural condition criteria, DEP will pursue criteria development in the normal manner of
understanding pollutants effects on the aquatic life use, then proposing a protective criterion.
Holding all waters to natural condition of pollutants is a provision reserved for waters designated for
Tier 3 anti-degradation status. Also see Response to Comment 1.A.

COMMENT H. Aguatic Life Criteria

The USACE recommends that the DEP adopt and implement relevant and appropriate daily or
instantaneous aquatic life limits for bromide, arsenic, radium, benzene, sodium, strontium, boron,
and magnesium.

RESPONSE H. DEP appreciates the comment; however, the comment involves language that is
beyond the scope of proposed revisions. Therefore it would be inappropriate for the agency to make
any changes to the rule related to this issue at this point in time. However, the DEP has an aquatic
life criterion for trivalent arsenic of 340 pg/l acute and 150 pg/l chronic. Also see Response to

Comment 30.B. '

COMMENT L. Low Flow
The USACE recommends that the DEP eliminates Sections 47-2-7, 7.2.b. and 47-2-7, 7.2.c.1.,

providing for enumerated exceptions to the applicability of water quality standards during periods
of low-flow.
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RESPONSE L. DEP appreciates the comment; however, the comment involves language that is
beyond the scope of proposed revisions and, therefore, it would be inappropriate for the agency to
make any changes to the rule related to this issue at this point in time.

16. - COMMENTER: ArcelorMittal Weirton

' COMMENT A. Half Mile Zone

ArcelorMittaI Weirton supports the emergency rule amendment to the Half-Mile Rule.

RESPONSE A. The DEP appreciate the support and believes the proposed rule will caxmnue to
fully protect the public water supply use.

COMMENT B. Harmon Creek Variance

ArcelorMittal Weirton understands that the variance expired on July 1, 2009 but will ‘continue to -
negotiate issues associated with effluent limits for Outlet 004 notwithstanding the status of the socio-
economic variance.

RESPONSE B. The DEP acknowledges the comment and is willing to review any additional
information submitted concerning the Harmon Creek variance.

17. COMMENTER: National Committee for the New River
COMMENT A. Nutrients

NCNR supports Section 8.3.b.1.4. as a good first step. The state needs to develop a statewide
Nuirient Criteria for Rivers and Streams. NCNR suggests that DEP reconvene its Stakeholders
Nutrient. Committee and move the criteria-setting process for rivers and streams forward
immediately.

RESPONSE A. See Response to Comment 35.E.

COMMENT B. Iron

NCNR does not support the weakening of the water quality standard for Iron in trout : stream.é By
doubling the current limit of 0.5 parts per million of iron to 1.0 parts per million DEP will be risking
the health of Category 2 trout waters.

RESPONSE B. See response to Comment 1.D.

COMMENT C. Total Dissolved Solids

Although NCNR supports a statewide water quality standard for “Total Dissolved Solids” (TDS),
the proposed 500 mg/l is twice as high as the 250 mg/l that the EPA recommends as the Human
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Health Standard for total dissolved solids. We suggest that DEP adopt the federal standard for

human health of 250mg/l. Also, NCNR implores DEP to adopt the EPA's aquatic life criterion for

- conductivity. TDS levels are closely associated with conductivity levels.

RESPONSE C. Seevresponse to Comment 1.E.

- COMMENT D. Narrative Language

NCNR believes the proposed changes do not establish a program to regulate water withdrawals nor

. mandate the creation of such a program in the future. NCNR supports the enactment of such a

program in a future legislative session.

RESPONSE D. See responsé to Comment 1.A.

18. COMMENTER: Mr. Clyde Willard

COMMENT A. Total Dissolved Solids

The commenter supports the proposed value of 500 mg/l and support that it should be applied “in-’
stream,” regardless of the water source end use. In addition to a TDS standard, WV DEP should
also consider developing a specific conductivity standard. :

RESPONSE A. See Response to Comment 1.E.

COMMENT B. Hydraulic Fracturing |

The commenter believes the DEP should place a moratorium on hydraulic fracturing until
appropriate regulations are in place to protect the public and the environment.

RESPONSE B. See Response to Comment6.B.
19. COMMENTER: Jamie Stevens and Daniel Willard

COMMENT A. Total Dissolved Solids

The commenter’s supports the proposed value of 500 mg/I and support that it should be applied “in-

stream,” regardless of the water source end use. In addition to a TDS standard, WV DEP should
- also consider developing a specific conductivity standard,

RESPONSE A. See résponse to-Comment 1.E.

COMMENT B. Hydraulic Fracturing

The commenter’s believes the DEP should place a moratorium on hydraulic fracturing untzl
appropriate regulations are in place to protect the public and the environment.
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RESPONSE B. See Response to Comment6.B.

20. COMMENTER: Mr. Paul Hamrick

COMMENT A. Combined Sewer Overﬂbws
The commenter would like the WV DEP to review and comment on the study that was just released
by Emory University on Combined Sgyer Qverflows (CSO's) promoting the spread of West Nile

- Virus.

RESPONSE A. The DEP acknowledges the comment and appreciates the commenter provxdmg
this scientific study for review. _

COMMENT B. Marcellus Shale

The commenter is concerned about the impact to our streams by the Marcellus Shale gas wells and
Seels that we as a state have too few inspectors to monitor all of these well sites.

RESPONSE B.See Respoﬁse to Comment 6.B. -

21. COMMENTER: Mr. Bob Liebman

COMMENT A. Water anligz. Standards

The commenter states the WV water standards should be raised to the highest level and not low*ergd

RESPONSE A. The DEP acknowledges the comment and appreciates the commenter’s concemns.
- The rule changes being proposed are intended to protect the designated uses of WV waters. -

22, COMMENTER: Ms. Pamela Ruediger
'COMMENT A. Narrative Language

The commenter states the DEP must draft legislation for immedidte consideration by the WV
Legislature that establishes guidelines and a permit process for water withdrawals.

RESPONSE A. See response to Comment 1.A.

COMMENT B. Half Mile Zone

The commenter states the mixing zone variance must be removed from the rule to prevent Weirton
* Steel from discharging pollutants at concentrations in excess of the Category A public water supply

criteria within one-half mile of a public water supply intake.

RESPONSE B. See response to Comment 1. B.
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COMMENT C. Nutrients

The commenter states the new nutrient criteria for lakes language will result in lakes not being
considered impaired unless both phosphorus and chlorophyll-a water quality standards are
exceeded. This directly contradicts EPA guidance on the development of nutrient criteria, which
recognizes that lakes might be impaired for either phosphorus or chlorophyll-a independently. The
nuirient criteria proposed for the Greenbrier River is a good first step, but the state has made no
progress on developing statewide nutrient criteria for rivers and streams. DEP should reconvene its
stakeholders nutrient committee and move the criteria-setting process for rivers and streams
forward. : : :

RESPONSE C. See Responses to Comment 13.C. and Comment 34.P.
COMMENT D. [ron

The commenter states the iron standard must not be changes until more thorough studies are
conducted that consider the unique water quality characteristics of WV's trout waters.

RESPONSE D. See Response to Comment 1.D.

COMMENTE. Total DissblvedSplids

The commenter believes that the DEP should adopt the TDS federal standard for human health of
250 mg/l and propose an aquatic life standard for conductivity as proposed by EPA.

RESPONSE E. See Response to Comment 1.E.
23. COMMENTER: West Virginia Oil and Natural Gas Association
COMMENT A. Narrative Language

-WVONGA suggest that the DEP allow the Water Resources Management Plan to develop
concerning water withdrawal activities before adopting the proposed changes to the water quality
standards. ~ WVONGA is also concerned about the proposed rule change on riparian rights.

. Regulating withdrawal would seem to deprive riparian owners of the right to make use of low flows,
in derogation of the owner’s common law rights. :

RESPONSE A. See Response to Comment 9.B.

COMMENT B. Total Dissolved Solids

- WVONGA believes there is not a problem with TDS in WV waters and are not aware of any water
supplies that have had difficulty with treating water to a safe level as a result of TDS. While

WVONGA opposes the adoption of a 500 mg/I criterion, if it is adopted, we believe it should apply at
the point of a public water supply intake.
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RESPONSE B. See Response to Comment 9.A.

24. COMMENTER: Independent Oil and Gas Association of West Virginia
COMMENT A. Narrative Language

1I0GA urges the DEP not to pursue its proposal to re-fashion the surface water quality standards to
deal with water withdrawal activities, an issue they were never intended to address. The DEP has
been directed to develop and propose for legislative approval a statewide Water Resources
Management Plan which is required to address identification of issues related to water availability
or conflicts among water users and identify potential solutions to the same. This plan is the proper -
and legislatively-mandated vehicle for addressing water withdrawal issues.

RESPONSE A. The Water Resources Protection & Management Act is concerned primarily with
the conservation of water resources and does not provide a mechanism for the State to deal with the
degradation of water quality due to water withdrawal. The purpose of adding water withdrawal
activities to State water quahty standards is not to address water quantity, but rather to address water
quahty issues that may arise as a result of water withdrawals. As stated in the WRPMA, no
provisions of that Act are intended to limit other statutory remedies that exist. W. Va. Code §22-26-
3(a). The Water Pollution Control Act states that it is the public policy of the. State that water
resources with respect to the quantity thereof be available for reasonable use. W. Va. Code §22-11-
2(b). 47 CSR 2 §1.1 states that “these rules establish requirements governing the discharge or
deposit of [wastes] into the waters of the state and establish water quality standards for the waters of
the State standing or flowing over the surface of the State.” (Emphasis added.) These rules do not
only establish requirements for discharges, but also establish standards that the waters in the State
must maintain in order to protect the uses of that water. It is within DEP’s authority to regulate
water withdrawal if it will negatively impact water quality. The simple intent of this narrative criteria
addition is to make it clear a withdrawal of water, not the presence of wastes in water, causmg use
1mpacts is not allowable.

COMMENT B. Total Dissolved Solids

I0GA believes the proposed TDS criterion should be deleted in the final rule because of several
points. First, the DEP's reliance on a Secondary Drinking Water Regulation as support for an
instream water quality criterion for the protection of human health is not justified. . Second, the
- resources that would be consumed to comply with the proposed TDS criterion are no justified by the
benefits that would result. Lastly, the TDS criterion as proposed violates the requirements of W. Va.
Code §22-1-3a. I0GA also urges the rejection of the proposed expansion of “Human Health”
criteria found in footnote 4 of Table 1. We believe it is a distortion for the DEP to now equate the
protection of human health with these secondary standards as would be the effect of the chcmge to
Jootnote 4 and urge the rejection of this proposal

RESPONSE B. W. Va. Code §22-1-3a states that DEP can promulgate legislative rules that are
more stringent than the counterpart federal rule or program if DEP first provides specific written
reasons that demonstrate such provisions are reasonably necessary to protect the environment. This -
statute clearly states that in the absence of a federal rule, the adoption of a State rule shall not be
construed to be more stringent than a federal rule, unless the absence of a federal rule is the result of
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a specific federal exemption. At issue here is a proposed State water quality standard for total
dissolved solids. There are no federal rules setting a water quality standard for total dissolved solids.
In the absence of a federal rule, the State rule shall not be construed to be “more stringent,” so the
requirements of §22-1-3a do not apply.

25. COMMENTER: ArcelorMittal USA

COMMENT A. Total Dissolved Solids

ArcelorMittal Weirton disagrees with the DEP’s addition of human health criterion limitation of 500
mg/l for TDS. The proposed rule would require significant capital expenditures with little
environmental benefit. If the proposed WV water quality standards are adopted for TDS, such
standards should apply only at the point of water withdrawal for potable water supplies.
RESPONSE A. See Response to Comment 9.A.

COMMENT B. Iron and Aluminum

ArcelorMittal Weirton states there is no readily available supporting documentation regarding the
- technical basis for either the aquatic life or human health criteria for total iron adopted by West
Virginia. It appears these standards have been in effect for many years and there is no apparent
reasonable basis for the exceedingly low aquatic and human health iron criteria. Based upon an
analysis of comparable criteria, ArcelorMittal Weirton believes iron levels present in the Ohio River
do not pose a threat to human health or aquatic life and do not demonstrate that an impairment
exists. The great majority of the iron and aluminum in the Ohio River is naturally occurring and
due to runoff of surface soils into the river.

RESPONSE B. DEP’s current proposal only relates to the iron criteria for trout waters and as
such, changes to the warm water criteria cannot be made at this time. DEP does not dispute that
much of the iron and aluminum in our State’s water is “from runoff of surface soils into rivers.” To
what extent the loadings are natural, and what the effects on aquatic life or human health are, can be
debated. Concerns relative to the current warm water criteria for iron, and basis, will need to be
discussed in future Water Quality Standards Program public forums.

COMMENT C. Seleniuin

ArcelorMittal Weirton requests that the DEP consider revising the standards to include more
appropriate and less stringent selenium WQS criteria based on EPA draft freshwater aquatic life
criteria. We recommend that the DEP consider placing the aquatic life selenium criteria developed
by EPA in its 2011 revision to the WV water quality standards.

RESPONSE C. The DEP acknowledges the commenter’s request, however the proposed rule filed
on June 4, 2010 did not address adopting alternate aquatic life criteria for selenium. Therefore, it
would be inappropriate for the agency to make changes to the rule related to this criterion at this
point in time. EPA is currently in the process of publishing new draft selenium criteria. Once EPA

18



finalizes its revised national selenium criteria and DEP reviews it, DEP may reconsider its current
selenium criterion.

26 COMMENTER: Dominion Resources

COMMENT A. Total Dissolved Solids

Dominion recognizes and support DEP’s efforts to protect drinking water supplies and aquatic life;
however the application of a TDS standard to all waters in the state may be overly restrictive in
some cases and result in regulation of discharges that are not warranted. Dominion requests that
- the proposed TDS standard be applied only to waters designated as drinking water sowrces. Also to

avoid the inadvertent regulation of discharges, the sources of TDS showld be considered and the

concept of net limits be included in the implementation of any final standard. Dominion requests
that the sources of TDS that are beyond the control of a permitee be conszdered in the potential
regulation of discharges associated with TDS. v

RESPONSE A. See Response to Comment 9.A.
27. COMMENTER:‘ West Virginia Forestry Association
"COMMENT A. Total Dissolved Solids

The commenter feels a TDS standard is not needed at thistime as it does not appear there has been

a state-wide problem caused by TDS that would merit adoption of the proposed criterion. If the.
agency feels a standard is warranted, the proper way to go about adopting a standard. is to go
through the criteria development process, as outlined by the EPA. Merely adopting a secondary
maximum contaminant level is the wrong approach. If a TDS criterion is adopted than we urge that
it applies at the point of intake for water supplies.

RESPONSE A. See Response to Comment 9.A.
COMMENT B. Narrative Language

The commenter is concerned that the lack of any definition of what constitutes adverse eﬁ%{m from
water withdrawal leaves those who work around smaller streams exposed to liability. They are also

concerned that the addition of water wzthdrawal has the potentzal to infringe on riparian water

rights. :

RESPONSE B. See response to Comment 9.B.
28. COMMENTER: Morgantown Utility Board

COMMENT A. Total Dissolved Solids

The commenter appreciates DEP continuing efforts toward protection of the water environment but
Jfind the proposed TDS standard to be troublesome. The proposed rule is applied too broadly and we
believe the optimum approach for regulating TDS would be to appropriately regulm-the obvious
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sources of significant TDS contributions which cause increases in the background levels of the
parameter. The rule must be modified in such a way as to not subject municipal wastewater
discharges to the proposed 500 mg/I limit.

RESPONSE A. See Response to Comment 9.A.

29. COMMENTER: Morgantown City Council

COMMENT A. Total Dissolved Solids

The commenter urges the DEP to establish a TDS standard for in-stream flow in the main stem of
WV rivers at or below the standard of 500 mg/l and for in-stream flow in tributaries of WV rivers at
or below 1,000 mg/l and all dischargers to be in compliance even in periods of low flow throughout
the year. We also request procedures regarding water withdrawal information and water discharge
plans for acid mine drainage and fracturing liquids be put in place to help protect the safety of
municipal water supplies throughout the state.

RESPONSE A. See Response to Comment 1.E.
30. COMMENTER: West Virginia Rural Water Association

COMMENT A. Narrative Language

WVRWA believes the inclusion of “water withdrawal activities” could help protect public supplies if
excessive withdrawals require “an unreasonable degree of treatment for the production of potable
water by modern treatment processes as commonly employed” (47-2-3.2h).

RESPONSE A. The DEP agrees with the commenter and believes the proposed rule will be
beneficial in protecting the public water system use.

COMMENT B. Bromide

WVRWA suggests that due to the increase of brominated disinfection byproducts, the DEP should
now be proposing a numeric standard for bromide ions. However, before proposing a bromide
standard, the DEP should begin testing the state’s surface waters for bromide concentration.

RESPONSE B. The DEP acknowledges the comment; however, the proposed rule filed on June 4,
2010 did not address adopting bromide ions criteria. Therefore, it would be inappropriate for the
Agency to make any changes to the rule related to this issue at this point in time.

31. COMMENTER: Mr. Dwight Emrich

COMMENT A. Water Quality Standards

20




The commenter states concerns of the quality and quantity of water sources due to the extraction
processes of the shale layer to release trapped gases. Also. request the protection of water sources
above all else.

-RESPONSE A. The DEP acknowledges the commenter concerns and believes the proposed rule
will be beneficial in protecting West Virginia’s waters.

32. COMMENTER: Ms. Margaret Reese
COMMENT A. Water Quality Standards

The commenter urges the creation of the most stringent rules to protect WV ground and surface
waters, air, soil, aquatic life, wildlife, farms, and forests. She requests the support of the WV people
and environment instead of extraction industries.

RESPONSE A. The DEP believes the proposed rule w111 be beneficial in protecting the dcsngnated
and existing uses of West Virginia’s waters.

33. COMMENTER: City of White Sulphur Springs and Town of Hillshoro

COMMENT A. Narrative criterig_' for algae

The proposed standard is no standard at all, granting to the agency unfettered discretion to
determine when a use * " be interfered with and pravzdmg no guidance regarding algal growth '
and when algal growth is excesszve

RESPONSE A. Just as there is no numeric standard set forth in 47 CSR 2 §3 for other conditions
~ not allowable (distinctly visible foam, color, etc.), no numeric value is proposed in this section of the
rule for how much algae is acceptable or unacceptable Rather, the new language is inserted as a
general clarification that an algae bloom which impairs the designated use of a stream is indeed a
condition not allowable in State waters. Maintenance of a stream’s designated use is the standard. It
is prudent to leave the Agency some discretion to determine impairment, due to the variety of stream
uses, types of algal growth, and physical conditions that exist in streams across the State. Similar to
what has been done in regards to determining biological impairments (47CSR 2 §3.2.i), the Agency
anticipates developing an index and/or interpretive rule in the future which would appropriately
address these complexities. The Agency agrees that user surveys would be an important component
of such an interpretive rule or index.

The Agency agrees that factors such as size and duration of an algae bloom are relevant to
determining whether a stream is impaired — just as they are relevant for floating solids or foam. But
again, no standards for such relevant factors are set forth in 47 CSR 2 §3 for other conditions
prohibited in this section. Historically, there has been a degree of both ambiguity and flexibility in
the “Conditions Not Allowable in State Waters.”
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COMMENT B. Acceptable levels of algae

There is no attempt to define acceptable levels of dlgae in a river. There is no attempt to put -
forward a standard which provides a point of compliance for any of the regulated community. '

RESPONSE B. See Response to Comment 33.A.

COMMENT C. User surveys

There has been no attempt to survey users or any person to determine an acceptable level of algal
~ growth. There is no discussion with regard to very relevant factors as to whether an algal bloom is

in fact impeding any use--such as the size and duration of a bloom.

RESPONSE C. See Response to Comment 33.A.

COMMENT D. Economic feasibility

The standard is not economically or technically feasible for the city or the town. The capitol costs of
ongoing operation and maintenance costs which would be required to be absorbed by these small
communities is huge, likely into the millions of dollars combined up and down the river, when
compared to the small benefit to be gained by the standard.

RESPONSE D. Technology does exist that will enable compliance with the proposed Greenbrier
River phosphorus criterion. Economic impact is not listed in W. Va. Code § 22-11-7(b) among the
factors the Agency can consider in developing water quality standards.. However, municipalities
have the option to apply for a variance from the standard if it is economically infeasible to meet.
The DEP believes that elimination or significant reduction of severe algae blooms on the Greenbrier
River will be a tremendous benefit to recreational use of the river.

COMMENT E. Impact of costs

The impact of such costs on consumer rates to address what is an aesthetic concern which occurs
only in certain stretches of the river and which are of limited time duration is not a good use of
public dollars when other alternative means of control can be explored. Implementation of the rule
would remove any and all possible flexibility.

RESPONSE E. In any given year, 30-60 miles of the Greenbrier River are impacted by algae
. bloom. This amounts to about one-third to one-half of the river’s length below Marlinton. Large
- sections of the river are undesirable for swimming or fishing. Drinking water odors associated with

_ the algae bloom necessitate additional treatment of the river water by drinking water suppliers. The
conditions commonly continue for around three months. The Agency does not agree that algae
blooms are simply an “aesthetic concern.”

The algal blooms occur over such a large area of the river that algaecides or enzymes designed for
small scale application, such as farm ponds, would not be appropriate to use in a large flowing river
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system. Large-scale addition of such chem.lcal or biological agents would, in itself, seem to be a
violation of water quality standards.

COMMENTF. Phosghqrus control placed on very few wastewater treatment facilities

As the EQB noted in its Final Order, the agency, by this rule, places the entire onus of phosphorus
control-upon a very few wastewater treatment facilities, and even if met, the testimony was clear that
algal growth may still occur.

RESPONSE F. The proposed phosphorus criterion for the Greenbrier River is set at a level which
data indicate will prevent major algae blooms that impair the river’s uses. There are no- special
provisions attached to the Greenbrier River phosphorus criterion which would make it apply only to
a very few wastewater treatment facilities. As it does all other water quahty standards and criteria,
the Agency will work through the programs and means within its purview to 1mp1ement this -
criterion. ‘

COMMENT G. Any action by agency should involve imggcted communities

Any action by the agency in thzs area should be taken in concert with the impacted communines
The Town and the City would strongly urge that the agency consider removing the proposed
modifications to the rule cited above and work with the communities to determine what actions can
be taken to address any perceived use issues. :

RESPONSE G. The “percelved use issues” associated with algae blooms on the Greenbrier River
are very real and have been a longstanding annual occurrence. The commenters refer to the problem -
as only an “aesthetic concern” and convey that the “small benefit” gained by phosphorus removal is

“not a good use of public dollars.” The Agency has been glven the responsibility by the people of
West Virginia to ensure that the waters of the State remain usable, and it cannot assume that
voluntary initiative alone - without any regulatory requxrements will be adequatc to alleviate the
problem on the Greenbrier River.

34. COMMENTER: U.S.EPA Region INI

COMMENT A. Implementation pracedures for narrative griteria

To ensure that narrative criteria are attained, EPA encourages the State to develop implementation
procedures for the added “Conditions Not Allowable in State Waters” (i.e., water withdrawal

activities and presence of algae blooms that would alter the integrity of waters of the State). Such
implementation procedures should address all mechanisms to be used by the State to ensure that
narrative criteria are attained. .

RESPONSE A. Once the proposed rule has received final approval from both the Leglslamre and
the EPA, the DEP is open to developing implementation procedures for the narratlve criteria where_
necessary.
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COMMENT B. Ward Hollow Variance

The proposed rule extends the Ward Hollow of Davis Creek variance for chlorides from July 1, 2010
to July 1, 2014. EPA reminds the state that during its last triennial review the State extended the
Ward Hollow variance from July 1, 2008 to July 1, 2010 and is now extending this variance from
July 1, 2010 to July 1, 2014. The State should not simply extend the expiration date of variances
without any reevaluation. A variance is based on a use attainability demonstration and targets
achievement of the highest attainable use and associated criteria during the variance period. -Since
the variance was approved in 2006, what targets and achievement has occurred since then and what
targets and achievement does West Virginia have planned for the discharger until 2014? West
Virginia must provide EPA documentation in support of the extension of this variance should show
that the conditions for granting a variance still apply and that the variance provisions are consistent
with 40 CFR 131.10(g). Discharger-specific variances should also include a demonstration that
alternative control strategies were evaluated as part of the showing that standards were not
attainable.

RESPONSE B. The DEP acknowledges the comment and understands that the documentation
showing that the conditions for granting the variance still apply and will need to be provided at the
time of final EPA approval.

COMMENT C. Algae bloom not defined

~ The term algae bloom is general in nature and is not defined in regulation. Growth of periphyton,

- phytoplankton and filamentous algae can cause different types of impairment immediately or in the
Sfuture. In the case of streams, the studies performed which resulted in the proposed total phosphorus
(TP) criteria for Greenbrier River was partially based on correlation between percent substrate
coverage of filamentous algae and TP concentration. Without any specific guidelines, the
enforcement of this narrative criterion will be very subjective. With respect to filamentous algae,
EPA recommends that West Virginia include in Section8.3.b.1.A an actual response criterion such
as 20% coverage of stream width with algal mats or something more specific and enforceable in
addition to the algae bloom provision of Sectzon 32g

RESPONSE C. By this proposal DEP is seeking to clarify that algae, like bacteria, can interfere
with designated use attainment. Algal blooms are common on some of the State’s most popular
recreational streams and have resulted in numerous complaints to the Agency during the past few
years. The Agency will consider incorporating an actual percent bottom coverage or other
quantifiable guidelines for excessive algae in future rulemaking. None of the other narrative criteria
approved in the past (e.g., foam, sludge banks, oily slicks, etc.) specify volumes or percent
coverage. Until this occurs, the Agency has the burden of proof to demonstrate that the narrative
criteria are being violated to the point that designated uses are being impaired.

COMMENT D. Protection of downstream uses

Although Section 6.1.c. in the Water Use Categories section discusses taking into consideration the
quality of downstream water quality, WVDEP has provided no information on how the criterion will
be protective of downstream uses below the mainstem Greenbrier River. EPA recommends that
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West Virginia provzde to EPA information on how the criterion will be protective of damtream
uses.

RESPONSE D. The DEP acknowledges the comment and understands that the documentanon
showing that criteria will be protective of downstream uses will need to be provided at the time of -
final EPA approval. The total phosphorus criterion proposed for the Greenbrier River is 10 pg/l,
which is consistent with EPA’s eco-regional criteria which presumably have taken into consideration
~ downstream uses.

COMMENT E, Supporting documentation for stream nutrient criteria

To meet 40 CFR 131.6, “Minimum requirements for water quality standards submission,”-WVDEP
needs to provide “(b) Methods used and analyses conducted to support water quality standards
revisions.” EPA requests support documentation explaining how the proposed nutrient criteria were
derived. The study mentioned above provided much of methods, processes and reasoning for the

criterion which was chosen. However, WVDEP will need to provide formal documentation that .

takes us through the process it went through: data/analyses/lines of evidence you looked at, how
 much emphasis you gave to those various analyses and why (e.g., if an analysis was not used when
calculating the criterion, explain why not), and most importantly, how you ultimately chose the .
proposed number. This required documentation will aid EPA in determining whether the new TP
nutrient criterion for the mainstem Greenbrier River is protective.

RESPONSE E. Draft rationale was submitted to EPA on July 14, 2010. Final ratmnale will be
submltted to EPA once the proposed rule receives Legislative approval.

COMMENT F. Greenbrier tributary nutrient criteria

Why is this TP criterion applicable only for the mainstem of Greenbrier River and does not apply to
the tributary streams as well? -~ Although the above-mentioned study notes that all of the noted
impairments are below wastewater treatment plants (or where receiving streams enter the
mainstem), Howard Creek, a tributary to the Greenbrier River, has high TP which nght need to be
addressed in this criteria development.

RESPONSE F. The TP criterion is stream speclfic and is only meant to apply to the section of the
mainstem Greenbrier River where algae blooms have occurred in problematic levels. Algae blooms
on Howard Creek have been very limited and have not risen to the level of impact evidenced on the
Greenbrier River. DEP believes Differing combinations of stream shading and water chemistry are
‘responsible for this lack of algal growth in Howard Creek, despite elevated TP concentrations. This
further supports the need for a waterbody-by-waterbody approach, when algal growth is excessive.

COMMENT G. Total nitrogen criteria
EPA encourages WVDEP to also develop total nitrogen criteria for its streams and rivers. The most

current science shows both nitrogen and phosphorus can be the limiting nutrient over time and
space in rivers and streams.
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- RESPONSE G. The DEP believes that nutrient criteria development in West Virginia will need to
be stream specific. There are many variables (e.g., alkalinity, hardness, temperature, pH, turbidity)
that affect response to nutrient pollution. The DEP has developed a list of nutrient sensitive streams
on which to concentrate its criteria development. The limiting nutrients will be evaluated for each
stream. In the case of the Greenbrier River, the limiting nutrient was determined to be phosphorus.
If further research reveals that nitrogen is a limiting nutrient in other streams, then appropriate
criteria will be considered.

COMMENT H. Downstream water quality (reservoirs)

Although Section 6.1.c. in the Water Use Categories section discusses taking into consideration the
quality of downstream water quality, WVDEP should provide information on how the revised
criteria will be protective of downstream uses below the reservoirs.

RESPONSE H. In general, reservoirs are much more sensitive to nutrient impairment than streams.
While algae blooms are somewhat common in reservoirs, they are very uncommon in streams.
Controlling nutrients in reservoirs to the point that algae blooms do not occur should protect
downstream uses. With respect to nutrients, one major component of protecting downstream uses
will be implementation of the Chesapeake Bay TMDL (currently being finalized) in the Potomac
River drainage of Wes Virginia. In addition, it is likely that future load allocations for nutrients in
the Ohio River drainage of West Virginia will be developed to address the Gulf of Mexico hypoxia
issue.

COMMENT 1. Supporting documentation for lake nutrient criteria

To meet 40 CFR 131.6, “Minimum requirements for water quality standards submission,” WVDEP
needs to provide “(b) Methods used and-analyses conducted to support water quality standards
revisions.” EPA requests support documentation explaining how the

proposed nutrient criteria were derived. Please provide documentation that takes us through the
process you went through: data/analyses/lines of evidence you looked at, weight given to those
various analyses and why (e.g., if an analysis was not given equal weight, explain why not), and
most importantly, how you ultimately chose the proposed numbers. This required documentation will
aid EPA in determining whether the new TP nutrient criteria for lakes are protective.

RESPONSE I. See Response to Comment 34. E.

COMMENT J. Additional lines of evidence for 2010 Droposed nutrient criteria

In the 2008 version of its rationale document, WVDEP provided several lines of evidence that were
examined for the 2008 criteria. EPA now needs an explanation of what additional analyses were
performed since then, if any; which lines of evidence were used for the 2010 criteria; and how the
2010 criteria were calculated/chosen.

RESPONSE J. See Response to Comment 34, E.
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COMMENT K. Selecting lines of evidence for proposed nutrient brg'gecia

WVDEP should include its criteria for selecting which lines of evidence to use (e.g., only
correlations with R2 > x will be used) in the documentation given to EPA. This will bolster any
claims by West Virginia that a particular line of evidence is not strong enough to include for criteria
derivation and will help EPA and any other interested parties to reproduce the criteria calculation.

- RESPONSE K. See Response to Comment 34. E.

COMMENT L. Warmwater nutrient criteria may nbt be protective enough

EPA is concerned that 40 ug/L TP and 20 ,ug/L chlorophyll a for warm water lakes will posszbly not
be protective of WV's aquatic life use for the following reasons:

Previous analyses conducted by EPA showed that 30 ug/L TP and 10 ug/L chlorophyll a would
probably be protective of aquatic life for all WV lakes (warm water and cool water) combined in one
category. As proposed in Section 8.3.a.2, separate nutrient criteria are being revised for cool and
warm water lakes. If WVDEP wishes to have a separate classification for warm water lakes or sport
fisheries, some previous EPA analyses showed that values as high as 36 ug/L P could result ina
50% likelihood of a good/excellent fishery rating but may not protect the gamut of aquatic life
. expected in those lakes. EPA modeling showed the hypolimnion could have DO levels less than 2
- mg/L for about half the year when TP is 30 mg/L or higher.

EPA analyses of logl0-transformed TP versus DO showed that epilimnetic DO criteria would not be
met when TP concentrations exceed 26 (using WV data only, R2 = 0.17) or 32 ug/L (using WV and
VA dataset, R2 = 0.24), assuming the daily dissolved oxygen fluctuation is only 1 mg/L, which may
not be a sufficiently protective assumption. Using a DO flux of 1.5 mg/L resulted in maximum TP -
concentrations of 11-18 ug/L before DO criteria- would not be met. Please provide any data
showing that DO criteria are met when the TP ranges from 26-40 ug/L.

RESPONSE L. See Response to Comment 34. E. Further, DEP reminds EPA that a dissolved
oxygen criteria exists which is applicable to all West Virginia lakes regardless of a lakes phosphorus
criterion. Dissolved oxygen concentrations below the criterion would result in a regulatory action.

COMMENT M. Listing of warm and cool water lakes

Although the data thus far presented to EPA did not provide a compelling basis for separating cool
and warm water lakes, West Virginia can choose to differentiate between cool and warm water
fisheries. However, the distinctions between cool and warm lakes that West Virginia is making
appears to be based not on water temperature, but rather on the fish expected to be present or
stocked. That suggests that adoption of different aquatic life subcategories might be appropriate. In .
either case, including a complete list of waters in both the warm water and cool water lakes
categories (as opposed to a “representative list” in Appendix F) would make it clearer to the public,
permit writers, and assessment/TMDL personnel which criteria are in effect for a given waterbody.

RESPONSE M. The DEP does not believe that a different aquatic life subcategory is necessary to
implement the cool and warm water lakes criteria. All cool water lakes will be included in the final
version of Appendix F. All other lakes by default will be considered warm water.

27




COMMENT N. Process for determining cool water lake nutrient criteria

The 30 ug/L TP and 10 ug/L chiorophyll a criteria may be protective of aquatic life for cool water
WV lakes. However, as noted above, you will need to provide documentation that takes us through
the process you went through: data/analyses/lines of evidence you looked at, emphasis given to those
various analyses and why (e.g., if an analysis was not used when calculating the criteria, explain
why not), and most importantly, how you ultimately chose the proposed numbers. The analysis done
by EPA utilized data provided in the 2008 rationale document. New data and literature citations
should be included in the analysis for deriving these numbers. Until this support document for both
cool and warm water lakes is provided, EPA reserves judgment on the protectiveness of these
revised lake nutrient criteria.

RESPONSE N. See Response to Comment 34. E.

COMMENT O. Total nitrdgen criteria for lakes

EPA encourages WVDEP to also develop total nitrogen criteria for its lakes. The most current .
science shows both nitrogen and phosphorus can be the limiting nutrient over time and space in
lakes. )

RESPONSE O. After a very thorough process of lake water quality data analysis, the Nutrient
Criteria Committee (NCC) determined that West Virginia lakes are limited by phosphorus and that
controlling nitrogen would not result in any appreciable improvement in water quality. At this time,
the DEP does not believe that it is advantageous or necessary to implement total nitrogen criteria for
lakes. , -

COMMENT P. Independent application of water quality criteria

EPA has a longstanding policy that each criterion in a water quality standard applies independently.
EPA recommends that Section 8.3.a.3. be deleted from these proposed regulatory changes.
Requiring both TP and chlorophyll a criteria to be exceeded before a lake is

considered impaired could be problematic for the following reasons:

o Confounding factors may prevent an observed response in chlorophyll a (e.g., shade,
sediment); o

e Time lag between loading and response can cause a response at a different space and time;

e Potential export of excessive nutrients downstream can cause downstream responses.

RESPONSE P. When considering the application of specific water quality criteria, the fundamental
issue is whether or not designated uses are being protected. In the case of reservoirs, the presence of
phosphorus alone is not going to cause impairment unless there is a corresponding algae bloom and
increase in chlorophyll-a. For example, if turbidity is preventing a bloom from occurring, it makes
no difference what the level of phosphorus is in the water column; the designated use is not being
impaired by phosphorus. If the turbidity diminishes to the point where a bloom occurs, then a
corresponding exceedance of the chlorophyll-a criterion would lead to an impaired condition. Thus,
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chlorophyll-a should be the parameter that ultimately determines whether or not there is nutriemt -
impairment in lakes. The high chlorophyll-a would then be controlled through phosphorus
reduction. If sedimentation is the fundamental problem, then reductions in sediment loadings would
be in order. High phosphorus alone will not necessarily lead to a designated use impairment in a -
reservoir, thus the DEP believes that phosphorus and chlorophyll—a criteria should be applied Jomﬂy
rather than independently to determme whether the de51gnated use is being met.

COMMENT Q. Rationale for proposed water gyg_lztv criteria

EPA reminds West Virginia that WQS must be based on a sound sczentlﬁc ratzonale and must
contain sufficient parameters to protect the designated use(s). West Virginia's submission for
approval to EPA for the above proposed changes must include a discussion and rationale of new
and revzsed criteria.

RESPONSE Q. DEP acknowledges its responsibility and will submit a discussion and rational of
its new and revised criteria when the proposed rule receives Legislative approval.

COMMENT R. Evaluation of current water quality criteria

EPA encourages the State to evaluate whether all of its water quality criteria are still protective of
designated uses, taking into consideration any new information.

RESPONSE R. DEP acknowledges its responsibility to evaluate its water quality criteria to ensure
that they are protective of designated uses.

COMMENTSS. Useo EPA"s latest national recommended water guality criteria

Since West Virginia’s last triennial review (2007) EPA has updated its National Recommended
Water Quality Criteria published pursuant to Section 304(a) of the Clean Water Act (CWA). EPA
encourages West Virginia to use EPA's latest compilation of national recommended water qualzty

 criteria as guidance for updating and adopting West Virginia’s water quality standards. B

RESPONSE S. The DEP will consider EPA’s latest national recommended water quality.criteria as
a guideline when revising criteria during the triennial review process.

35. COMMENTER: West Virginia Rivers Coélition

COMMENT A. Regulation of water withdrawals

West Virginia currently has little regulation and no permit process for water withdrawals from
streams, rivers and wells, to provide the water this new drilling activity (Marcellus wells) will
require. We cannot sit back and wait for the Office of Water and the state legislature to enact a
statewide water resources protection plan in 2013. If we wazt streams will be de-watered and
valuable resources lost.

We urge the DEP to draft legislation fdr immediate consideration by the West Virginia
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Legislature that will establish guidelines and a permit process for water withdrawals.

RESPONSE A. See Response to Comment 1.A.

COMMENT B. Proposed changes to Section 7.2.a.2 of water quality standards

- We oppose WVDEP'’s proposed changes to Section 7.2.a.2 for several reasons:

WVDEP proposes to strike the 2010 expiration date and does not include a new expiration date.
This would make this change permanent, and would remove any incentive for Weirton Steel to
correct its discharge so that it does not discharge pollutants at concentrations in excess of the
Category A criteria within one-half mile of a public water supply intake.

The original language specifically mentions Weirton Steel and iron. The new language deletes all
references to Weirton Steel, and deletes the reference to iron. However, the new language
presumably still applies to Weirton Steel because of the river mile points in the rule. If WWDEP is
writing a specific exemption into the rule, it should mention the discharger(s) and pollutant(s) by
name so that this section is transparent and understandable by the public, regulators, and the courts.

WVDEP proposes to allow mixing zones within the one-half mile above water supply intakes.
Because the mixing zones do not allow this, WVDEP proposes to exempt Section 5.2.h.6 from .
applying. Section 5.2.h.6 specifically prohibits mixing zones that “Overlap any 1/2 mile zone
described in section 7.2.a.2 herein.” In other words, Section 5.2.h.6 only applies to the very specific
paragraph in which WVDEP proposes exempting it! While we do not suggest that WVDEP take this
action, a more direct solution would be to simply strike Section 5.2.h.6. We suspect that WWDEP has
not taken this direct approach because it would be illegal, and USEPA would not approve the
change. We contend that this change, even as written, is illegal, and strongly suspect that USEPA
would not approve it.

WVDEP proposes to remove the requirements for Weirton Steel to monitor its treated water at its
drinking water plant and to submit a status report. Was this monitoring conducted? Please provide
us with a copy of the written report that was due on or before March 1, 2007.

RESPONSE B. See response to Comment 1.B. The West Virginia water quality standards rule, 47
CSR 2 §7.2.a.2, establishes a segment extending upstream from the intake of a water supply public
(Water Use Category A) for a distance of one-half (1/2) mile that must be protected by prohibiting
the discharge of any pollutants in excess of the concentrations designated for this Water Use
Category in section 8 of the rule. This rule (“Half-Mile Rule) prohibits a mixing zone being
granted for any discharge within one-half mile of a public water supply intake and was created as an
additional protective zone for public drinking water supplies. The purpose of the Half-Mile Rule
was to avoid placing a drinking water supplier in the unfair position of having additional water
treatment costs due to discharges by unrelated point sources. 47 CSR 2 §7.2.a.2 also provides a
temporary exception to the one-half mile zone until September 1, 2010 for the Ohio River main
channel between river mile points 61.0 and 63.5 for the Category A water quality criterion for total
iron.
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The DEP proposes the revision to make a site-specific exception to the Half-Mile Rule so that it
- shall not apply to the Ohio River main channel (between Brown’s Island and the left descending
bank) between river mile points 61.0 and 63.5. All mixing zone regulations found in section 5 of
this rule will apply except 47 CSR 2 §5.2.h.6. The result of this exceptxon is that it allows
consideration of mixing zones in the identified section of the Ohio River in accordance with West
Virginia mixing zone regulations found in Section 5, and as established in a permit by the Director
of the West Virginia Division of Water and Waste Management. Additionally, because the use
would be fully attained at the edge of the mixing zone, which would not be allowed to overlap the
drinking water intake, this site-specific exemption from the Half-Mile Rule maintains protection of
the designated and existing drinking water use by meeting the protective criteria before the intake,
thereby ensuring the protection of the designated water uses as set forth in 40 CFR Part 131,

Although the State, through the submittal of this revision, is exempting particular dischargers from
the half-mile zone, the approval of the revision does not imply that any mixing zones should be
permitted. Whether a mixing zone is appropriate, and the proper size of such zones would need to:
be considered on a site-specific basis in accordance with the EPA-approved West Virginia mixing
zone regulation in 47 CSR 2 §5. These regulations require that the mixing zones for human health
criteria be sized to prevent significant human health risks, considering the exposure pathway, as per
47 CSR 2 §5.2.c; see also “Water Quality Handbook, Chapter 5, General Policies” pages 5-7, EPA
Office of Water, EPA 823-B-94-005a (August 1994). In general, this means that a drinking water
intake should not be within a mixing zone, but rather the human health criteria should be met before
the intake. Based on the above-referenced documents, the State can clearly allow - through a permit
- a limited mixing zone prior to a drinking water intake that meets the conditions of the exception,
which would require that the human health criteria be met before the intake. Therefore, the West

* Virginia WQS regulations, as modified by this revision, would still be fully protective of the public
water supply use in this segment of the Ohio River while eliminating unnecessary treatment: costs to
the regulated community.

COMMENT C. Independent application of water quality criteria

We do not support the addition of this paragraph that establishes the requirement for an impairment
to be determined only in the case that both phosphorus and chlorophyll-a exceed standards. This
proposed weakening of the rules is a slap in the face to the diverse stakeholders who met for years to
reach consensus on the lake nutrient criteria in Section 8.3.a. In addition, this new paragraph
directly contradicts USEPA guidance on the development of nutrient criteria, which envisions
independent criteria for causal variables (including phosphorus) and response varzables (including
chlorophyll-a).

RESPONSE C. See Response to Comment 34.P. \

COMMENT D. Chlorophyll 4 levels in Greenbrier River

Finally, we must note that WVDEP’s new paragraph to handle the Greenbrier River (Section
8.3.b.1, discussed below) proposes to determine impairment based on phosphorus levels without the
additional requirement of high chlorophyll-a levels. The agency’s willingness to use this approach
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for the Greenbrier River is inconsistent with, and undermines the justification for, the attempt to
weaken the rule for lakes and reservoirs.

RESPONSE D. The planktonic species of algae that causes problems in lakes typically leads to
high chlorophyll levels in the water column and subsequent algae die-off, which leads to dissolved
oxygen (D.O.) depletion. Thus chlorophyll-a can serve as a surrogate parameter for nutrient
pollution in lakes. This type of problem is unique to lakes and rarely manifests itself in streams.
The type of algae that is problematic in streams is the filamentous variety that essentially can cover
the stream bottom and sometimes forms thick mats on the surface.

The primary designated use affected by the high chlorophyll-a and low D.O. in lakes is the aquatic
life use. The primary designated use affected by filamentous algae in streams is the recreational use.
Low D.O. has not been found to be problematic in streams with nutrient impairment. Thus,
- chlorophyll-a is a poor surrogate for determining impairment in streams. Lakes criteria and stream
criteria are based on the protection of different designated uses and should not be directly compared
to one another. .

COMMENT E. Reconvening the Nutrient Criteria Committee

The state has made no progress on developing nutrient criteria for rivers and streams state wide.
The West Virginia Rivers Coalition actively participated in DEP’s Nutrient Criteria Committee -
" meetings for several years. However, the nutrient committee has not been active on this issue since

2006. Because the far greater volume of nutrients are discharged into and carried by rivers and
streams, the development of criteria for rivers and streams is critical to ongoing aquatic health

within our state and beyond. West Virginia’s Rivers and streams transport nutrients downstream to
the Chesapeake Bay and Ohio River, and ultimately the Gulf of Mexico. Both the Bay and the Gulf
are currently struggling with the environmental consequences of elevated nutrient levels. Under the

Federal Clean Water Act, West Virginia has an oblzgatzon not to contribute to degradation of its
downstream neighbors.

We urge the DEP to reconvene the Nutrient Committee and move the crzterta-settmg process for
rivers and streams forward as expeditiously as possible.

RESPONSE E.  During the development of lakes nutrient criteria by the Nutrient Criteria
Committee (NCC), the Legislature transferred the responsibility for promulgating water quality
standards from the Environmental Quality Board (EQB) to the DEP. This transition was significant
and it took a great deal of time for DEP to assemble a staff and determine how to implement this
brand new program. During this transition period, the NCC proposed lake water quality criteria to
the DEP. Development of these criteria was a multi-year process and involved a tremendous amount
of resources, as well as a great deal of difficulty reaching consensus among committee members.
The criteria that were agreed upon by the NCC were proposed to the Legislature in 2007 and were
not acted upon. DEP proposed the criteria again in 2008 and they were passed by Legislature, but
EPA did not approve them. Instead, EPA took no action on the nutrients and approved the remainder
of the rule. Since EPA’s rejection of the NCC-recommended criteria, the DEP has been working
with the EPA and collecting additional data in an effort to propose criteria that are scientifically
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supportable. The additional data and analysis supports the lake nutrient criteria curremly bamg
proposed.

With respect to streams, the DEP believes that development of a single Statewide criterion would not .
be appropriate. Due to the unique physical and chemical nature of individual streams, criteria will
need to be developed on a stream-by-stream basis. Even under ideal circumstances, it will take years
" to accumulate and analyze data for this purpose. At this point, the DEP does not believe it would be
advantageous to reconvene the NCC. However, the DEP remains open to the possibility of
reconvening the NCC in the future when a body of stream nutrient and algal data is available. -

COMMENT F. Proposed Iron criterion

We strongly oppose weakening the current water quality standard for iron on West Virginia’s
Category B-2 trout waters by increasing the current limit of 0.5 parts per mzllzon of iron to 1.0 parts
per million, as proposed by DEP.

Toxicity studies of iron on aquatic life are rare. DEP has cited a more than 30-year-old study by
DNR fisheries biologist Ray Menendez that said trout could survive iron levels as high as 1.37 parts
per million. However, these lab studies were done using city water and alterzng the pH levels by
adding vinegar. _

T oxzczty studies of iron on aquatic life that include pH levels as a variable are even rarer. This is
important in West Virginia, where many of our headwater trout streams are impacted. by acid :
precipitation and often have pH levels much lower than 8. It is also important because the lab study
that led to EPA’s recommendation of a federal standard of 1.0 parts per million, did not inglude pH
~ levels as a variable. ‘

None of the studies in the current literature take into account the unique characteristics of West
Virginia trout waters: low conductivity, low ionic strength, and low acid neutralization capacity.

RESPONSE F. See Response 1.D.

COMMENT G. EZZ' ect of 12 roposed Iron criterion on TMDL's

Another practical implication of changing the iron standard would be its effect on existing TMDLs.
At least 22 TMDL reports in West Virginia have addressed iron. These reports include dozens if not
hundreds of individual TMDLs for specific stream segments. If the iron criteria were to change, then
the wasteload allocations in the TMDLs would no longer be valid. This would have a cascading
effect on coal mine NPDES permits that have already been written to implement the TMD& It would
also significantly impact new NPDES permits for coal mines. :

As a result, this change would impose significant costs on WVDEP. The agency would need to redo
at least 22 TMDL reports that include dozens, if not hundreds, of stream segments and modify
numerous permits that have been written based on the existing iron criterion. .

There is ample justification for retaining -an iron standard for West Virginia trout waters that is
more restrictive than the federal standard. At the very least, the standard should not be changed
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until more thorough studies are conducted that consider the unique water quality characteristics of
West Virginia’s trout waters.

RESPONSE G.  When a water quality standard is found to be either overprotective or
underprotective of the use it is intended to protect, it should be corrected. The fact that changing a
standard may affect a permit or a TMDL should have little bearing on the decision to make a
standard more accurate and scientifically defensible. Additionally, since the majority of the existing
- TMDLs have been done on warm water streams, these TMDLs would not be impacted by the
proposed change.

COMMENT H. Proposed TDS standard

We support the establishment of a TDS standard for West Virginia. It is long past due. However, we
do not support DEP’s recommended standard of 500 mg/l. We strongly recommend that the
standard be set at 250mg/l, which is the USEPA recommended Human Health Standard for total
dissolved solids.

DEP has provided no explanation why West Virginia’s standard should not be at least as stringent
as the Federal standard. We believe there is no acceptable explanation.

" In addition, we believe it is imperative that DEP propose and finalize an aquatic life criteria for
conductivity that is consistent with the April 1« 2010 USEPA guidance documents on TDS and
Aquatic life (see attached). In addition, any TDS/conductivity criteria should be protective of
streams threatened by golden algae.

RESPONSE H. See Response to Comment 1.E.

36. COMMENTER: West Virginia American Water

COMMENT A. Water withdrawals

As a utility dependent on withdrawal of surface water to produce public drinking water, West
Virginia American Water is concerned with the language change regarding withdrawal activities.
While most of our water treatment facilities currently enjoy abundant surface water supplies, future
withdrawals may impact the physical characteristics of streams during low flow periods. Of greatest
concern is the possibility that the supply of drinking water to our customers will be limited because
of potential impacts on the benthic community.

RESPONSE A. The DEP has been exploring the issues related to surface water withdrawal since
passage of the Water Resources Protection and Management Act in 2004 (amended in 2008). This
Act did not grant the DEP water withdrawal permitting authority. Surface water withdrawals are
typically either from a permanent structure to supply a nearby permanent facility or relatively short
term, temporary withdrawals, where the water is trucked to another location for use. The Corp of
Engineers section 404 and corresponding State section 401 certification permitting processes
required for permanent withdrawal locations have generally insured such withdrawals will not
adversely impact stream habitat quality, except possibly during the most severe drought

34




conditions. The short term, temporary withdrawals may pose a greater risk to stream habitat quality,
as well as affecting the quantity available for more conventional permanent intakes.

The DEP is attempting to address these issues by contracting with the United States Geological
Survey (USGS) and cooperating with the West Virginia Division of Natural Resources on a study
aimed at quantifying the relationship between stream flow and habitat quality. The DEP has
developed a water withdrawal guidance tool, which may be found on the DEP’s Water Use Sectmn -
web site to aid in mamtammg adequate flows in streams. '

COMMENT B. Stream nutrient criteria

Section 8.3.b sets forth the criteria for nutrients in streams. West Virginia American Water supports
the WVDEP's "one size does not fit all” approach and agrees that establishing nutrient criteria for
only those streams deemed impaired is the most effective way to protect water quality. West Virginia.
American Water further suggests that mechanisms be developed to control the non-point sources of
nutrient loading of the waters of the state as these sources have tremendous impact on water quality.

RESPONSE B. When evaluating streams for nutrient impairment, the DEP considers all sources of
~ contamination, including non-point sources. TMDLs that are developed always consider inputs from
both point and non-point sources, with wasteload allocations given to the point sources and load

allocations given to the non-point sources. Outside of the TMDL process, the DEP has no authority

over non-point sources through the NPDES program, but works closely with the non-point
community through the non-point program within the Division of Water and Waste Management.

COMMENT C. TDS criteria

West Virginia American Water is concerned with the levels of Total Dissolved Solids (TDS) within -
state waters. Currently acid mine drainage and large volume hydraulic fracture fluids (gas drilling
brine) have created a number of water treatment issues for drinking water utilities along the entire
length of the Ohio River and elsewhere across the state.

Having expressed that concern, WVAW urges the WVDEP to proceed with caution in imposing an
actual water quality standard for TDS. While easy to impose, the use of generic monitoring
parameters such as TDS limits may not be the best solution to resolving this issue. Additional
research is suggested to determine the specific component(s) of TDS contributing to water treatment
problems and consider speczf ic water quality standards for those contammant(s)

High levels of sulfates, a component of TDS, can have a negative impact on the general health of the
human population. Elevated sulfate levels in drinking water can cause cases of intestinal distress. As
a result there may be an increased need for public notice warnings to the general public of possxble
health concerns.

RESPONSE C. See Responses to Comment 1.E. and Comment 9.A.
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COMMENT D. Bromide

Elevated bromide concentrations pose the greatest concern to drinking water utilities because they
lead to higher than normal levels of brominated disinfection by-products. Drinking Water Systems
_must currently meet maximum contaminant levels for trihalomethanes (80 ppb) and haloacetic acids
(60 ppb). The levels of brominated disinfection by-products seen at various intakes along the Ohio
River and in other WV locations in the fall of 2008 and 2009 were unprecedented and caused
dramatic elevations in the running annual average values water utilities had to report to the West
Virginia Bureau for Public Health for compliance purposes. While drought conditions did prevail
during this time, droughts over the past 30 years have occurred without elevations in the levels of
brominated disinfection by-products. Since the brominated species are formed very early in the
~ treatment process and are relatively stable, use of alternative oxidants and other conventional
methods for removal are futile. It is therefore
recommended that the WVDEP investigate and consider adding a standard for bromine and bromine
- related compounds to its Water Quality Standards. Should this problem go unchecked, water utilities
will have to make significant capital investments in treatment processes to remove bromine in order
to meet the current drinking water MCLs for disinfection by-products. Obvzously these additional
expenditures will negatively impact customer rates.

RESPONSE D. See Response to Comment 30.B.
37. COMMENTER: Allegheny Energy

COMMENT A. Water withdrawal regulation

Water Withdrawal regulation through the Surface Water Quality Standards is not appropriate The
Proposed Rule would amend Section 3 of 47 CSR 2 titled "Conditions Not Allowable in State
Waters" to-add a provision that includes "certain water withdrawal activities." AE concurs with
comments that have been filed by the West Virginia Chamber of Commerce and others pointing out
that the proposal to regulate water withdrawal activities through the surface water quality standards
is unwarranted and inappropriate. The proper vehicle for addressing water withdrawal issues is
through the State Water Resources Management Plan currently being developed by the West
Virginia Department of Environmental Protection ("WVDEP") pursuant to the mandates of the
Water Resources Protection and Management Act, W. Va. Code § 22-26-1 et seq.

RESPONSE A. Sée Response to Comment 24.A.

COMMENT B. Overlap of mixing zones

The commenter feels the prohibition on the overlap of mixing zones is not necessary to protect
designated human health or aquatic life uses of water bodies and has the effect of truncating mixing
zones based solely on the location of an upstream or downstream discharge point. The commenter
believes Section 5.2.h.5 should be deleted from the water quality standards rule. Additionally, the
commenter believes a blanket prohibition on the overlap of mixing zones in which the same pollutant
is not being discharged, is unnecessary to protect designated human health or aquatic life uses of
water. Also, the commenter recommends that Category A designations should be reevaluated and
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that Category A designations and standards should only be applied for discharges within one-half
‘mile of a drinking water intake.

RESPONSE B. The DEP appreciates the comment; however the comment is outsule the scope of
proposed revisions and, therefore, requires no response.

COMMENT C. TDS criteria

Although the Proposed Rule advanced by the WVDEP would impose the TDS criterion as an

"instream” standard, as opposed to an end-of-pipe limitation as was proposed in Pennsylvania, the
likely negative effects of the rule would be very similar. For this reason AE is providing a eopy of
comments it filed on the proposed Pennsylvania rule along with a copy of comments filéd by the
Pennsylvania Electric Power Generation Association, and requests that the WVDEP consider these
comments as a part of its current rule-making. AE also endorses and incorporates by reference the

comments of the West Virginia Chamber of Commerce and the West Virginia Manufacturers
Association with regard to the proposed TDS criterion.

RESPONSE C. See Response to Comment 9. A.

COMMENT D. Low flow levels for Monongahela River

AE requests that the WVDEP give consideration to correcting a technical error that exists with
regard to the low flow specified in the water quality standards for the Monongahela River. As stated
in comments filed by the West Virginia Chamber of Commerce, the current low flow specified by the
water quality regulations at 47 CSR 2, §7.2.d.7.1 is an artifact of earlier times when the only '
artificial regulation of flow on the Monongahela River was by operation of the Tygart Valley dam
which assured a minimum flow of 345 cfs. Since that time the Stonewall Jackson dam has been
constructed and, through requirements implemented by the Corps of Engineers, assures that the flow
Jrom the dam will be maintained at a level of 80 cfs. For these reasons the presumption contained in
the current water quality standards should be revised to reflect the added minimum flow Jfrom the
Stonewall Jackson dam - with the result that the minimum presumed flow for the Monongahela River
should be changed to 425 cfs. -

RESPONSE D. DEP acknowledges fhe comment and has revised 47 CSR 2 §7.2.d.7.1 accordingly.
38. COMMENTER: West Virginia Municipal Water Quality Association

COMMENT A. Narrative Criterig-water withdrawal activities

We are unclear about the changes proposed fo the narrative criteria as set forth in 47-2-3.
Specifically, we do not understand how "water withdrawal activities” would cause the prohibited
conditions in Section 3.2. We believe the Department should provide an explanation of the types of
water withdrawal activities that could trigger these conditions, mindful that water withdrawals for
public water supply must be given priority over all other uses, including instream uses.

RESPONSE A. See_Résponse to Comment 36.A.
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COMMENT B. Category A designation

Section 6-2 describes the Category A drinking water use designation. We believe this section should
- be revised to specify an upstream segment above the intakes described in this section. Just because

a water intake is located on a river or stream does not justify designating the entire rzver/stream asa
Category A water. ,

RESPONSE B. The DEP appreciates the comment; though, the comment involves language that is
outside the scope of the proposed revisions, W.Va. Code §22-11-4(a)(16) and §22-11-7b mandates
the DEP protect all surface waters for the present and prospective future used of the waters for
domestic, industrial, recreational, scenic, and other legitimate beneficial uses. Public policy reasons
for protecting all State waters in this manner include:

- o Protecting water supplies for future use;
e Preventing the possibility that public drinking water plants will shoulder the burden of
treating water negatively affected by industrial users;
e Ensuring that people who are not conected to a public water supply can still receive safe
_ drinking water;
e Assuring safe drinking water supplies for homeland security purposes; and
Assuring drinking water supplies for future warming/drought conditions

COMMENT C. [ron criteria

We question the basis for keeping the Iron criterion, particularly for aquatic life. We note that
several states have removed this criterion due to issues with background concentratzons We
suggest that DEP also consider the removal of this criterion.

RESPONSE C. See Response to Comment 1.D.

COMMENT D. Copper criteria

Regarding freshwater copper, we recommend that a footnote be added to allow the criteria to be
calculated using the procedures in document EPA-822-R-007, often referred to as the biotic ligand
model.

RESPONSE D. The DEP appreciates the comment; however, the comment involves language that

is outside the scope of the proposed revisions and, therefore, requires no response. The DEP may
consider the commenter’s suggestion in the next water quality standards rule proposal.

COMMENT E. TDS: Application of criteria”

Our members are in both the drinking and wastewater businesses. Accordingly, it is with great
caution that we express concern about criteria proposed to protect public water supplies. However,
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we question the science behznd this human health criterion. We belzeve the zssue ofa TDS stmzdw'd E B

should be studied and reconsidered with the next triennial review.

Alternatively, because public wastewater facilities do not create TDS, we believe TDS standards
should be applied first to facilities discharging FRAC water wastes. Afier further study of the issue,
a future decision could be made whether to impose the standard on other dischargers, such as paSS .
through entities like publicly-owned treatment works (not accepting FRAC water)

If DEP is determined to adopt this unnecessary aesthetic based criterion at thzs time, it skould
clarify that this is an instream (rather than end-of-pipe) 500 mg/L monthly average criterion. -

RESPONSE E.  See Response to Comment 9. A.
COMMENT F. IDS: Bromide criteria

Rather than an indicator parameter (TDS), we encourage DEP to evaluate the possiblé adoption of
bromide criteria. We understand that bromide concentrations in source water present the -real
challenge to public water suppliers rather than TDS levels. : x

RESPONSEF. See Response to, Comment 30.B.
COMMENT G. E. coli criteria

We urge the DEP to adopt EPA's 1986 criteria for E.coli for freshwater streams in lieu of the
current 1956 fecal coliform criteria. EPA is on record that fecal coliform levels do not correlate

with swimmer illness levels while e.coli does. This makes e.coli-a far superior criterion'to protect

public health and to make stream impairment decisions. We recommend that the criteria be set at the

1 26 CFU/100 ML level and be implemented through monthly eﬂluent limits in NPDES permits.

RESPONSE G. The DEP appreciates the comment; however, the comment involves langnage that
is outside the scope of the proposed revisions and, therefore, requires no response. The DEP may
consider the commenter’s suggestion in the next water quality standards rule proposal.

39. COMMENTER: Cynthia D. Ellis

COMMENT A. Marcellus shale drilling

Marcellus Shale drilling poses threats to birds here due to compromising quality and quantity of
available water. It would be helpful if DEP would formulate, for legislative consideration,
established guidelines and a permit process for water withdrawals within “Narrative Water Qxaliiy
Standards.”

RESPONSE A. See Response to Comment 1.A.
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COMMENT B. Lake nutrient criteria

Under “Nutrient Criteria for Lakes,” EPA guidance should be followed and either phosphorus or
chlorophyll-a should be listed for consideration of “impaired” status.

RESPONSE B. See Response to Comment 34.P.

COMMENT C. Nutrient Criteria Committee

The Greenbrier River area earned its own section in the “Birding Guide to West Virginia.” It
Jollows then that birders support the phosphorous standard to combat problematic algae there. In
addition, with consideration to other rivers and streams, it would be helpful if the Stakeholders
Nutrient Committee would be reconvened by DEP and advance the statewide criteria-setting
process. .

. RESPONSE C. DEP appreciates the commenter’s support on the proposed Greenbrier phosphorus
standard. See Response to Comment 35.E.

COMMENT D. Iron criteria

Where trout thrive, birds may also. The water quality standard for “Iron on Trout Streams” should.
be maintained at 0.5 parts per million, in no small measure due to the imposition of increased costs
to the state for re-writing of existing clean-up plans and discharge permzts if the standard were
changed.

RESPONSE D. See Response to Comment 1.D.

COMMENT E. I'DS and conductivity standards

Louisiana Waterthrush, Northern Waterthrush, Spotted Sandpiper, and Swainson’s Warbler are
some of the birds that come to mind when concerned with water quality of streams. The EPA
recommends a TDS standard of 250mg/l. That standard and an aquatic life standard for
conductivity should be considered to ensure the continuance of these streamside birds here.

RESPONSE E. See Response to Comment 1.E.

COMMENT F. Weirton Steel variance

Finally, in the matter of a “Mixing Zone Variance for Weirton Steel,” the variance should not be
made permanent. The wildlife-sustaining area of Tomlinson Run State Park is nearby, although
upriver. However birders and all the general publzc deserve protection of public water supply
intakes.

RESPONSE F. See Response to Comment 1.B.
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40. COMMENTER: Carol Warren

COMMENT A. Permit process for water withdrawals

DEP’s proposed “Narrative Water Quality Standards” language is a positive addition. The water
belongs to all the people of the state, and neither individuals nor companies should be allowed to

simply tap our water resources without limit. However, this additional language alone does not go =~

Jar enough to protect West Virginia streams from water withdrawals. We should do more to protect
both human health and aquatic life. DEP should draft legislation for immediate consideration by the.
West Virginia Legislature that establishes guidelines and a permit process for water withdrawals.
Activities such as the new Marcellus shale gas drilling, and proposed coal-to-liquid facilities require

enormous amounts of water. The water in our streams does vary seasonally, and these aspects
‘should be taken into consideration before permission is given for withdrawals. A specific and

stringent permitting process would allow for adequate time and study so tkat all potentzal
‘withdrawals are thoroughly examined.

RESPONSE A. See Responses to Comment 1.A. and 36.A.
COMMENT B. Iron

DEP is proposing to weaken the water quality standard for iron on Trout Streams by dmtblmg the
current limit of 0.5 parts per million of iron to 1.0 parts per million. DEP is basing its decisian on
studies that don’t take into account the unique characteristics of West Virginia trout watets: low
PH, law conductivity, low ionic strength, and low acid neutralization capacity. There seems to be no
particular reason for the lowering of the standard, which will impose costs on the state. Hundreds
of existing clean-up plans (TMDL’s) and NPDES discharge permits will also have to be re-written.

West Virginia's trout streams are an extremely valuable public resource, which draw large numbers
of visitors to our state each year. The iron standard should not be changed until more thorough

 studies are conducted that consider the unique water quality characteristics of WV's trout waters.

RESPONSE B. See Response to Comment 1.D.

COMMENT C. Lake nutrient criteria

DEP is proposing new Nutrient Criteria for Lakes language that would result in lakes not being
considered “impaired” unless both phosphorous and chlorophyll-a water quality standards are
exceeded. This directly contradicts EPA guidance on the development of nutrient criteria, which
recognizes that lakes might be impaired for either phosphorous or chlorophyll-a independently of
each other. Our lakes deserve the strongest possible protection, so I must question why DEP would
not choose to use both these standards. This provision should be dropped from this rule, and the
- EPA guidance followed. DEP should proceed immediately to develop Nutrient Criteria for Rivers
and Streams as well and have those in place as soon as possible.

RESPONSE C. See Response 34.P.
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COMMENT D. TDS and conductivity standards

DEP is proposing a statewide water quality standard for “Total Dissolved Solids” (TDS) of 500mg/l
measured in-stream. This is two times the 250mg/l that EPA recommends as the Human Health
Standard for total dissolved solids. 1 find this very disturbing, particularly with the large amounts of
Marcellus shale gas drilling that we know are going to be taking place in West Virginia in the
coming years. DEP should adopt the federal standard for human health of 250mg/l. In addition,
" DEP fails to propose in this rule an aquatic life standard for conductivity, with which TDS levels are
closely associated. DEP should adopt an aquatic life criterion for conductivity as proposed by EPA.

RESPONSE D. See Response to Comment 1.E.

41. COMMENTER: Robert A. Mertz

COMMENT A. Permit process for water withdrawals

DEP'’s proposed “Narrative Water Qualiiy Standards,” DEP should draft legislation for immediate
. consideration by the West Virginia Legislature that establishes guidelines and a permzt process for
water withdrawals.

RESPONSE A. See Response to Comment 1.A.

COMMENT B. Weirton Steel variance

The Mixing Zone Variance for Weirton Steel must not be made permanent. This would eliminate
current monitoring requirements and remove any incentive for Weirton Steel to correct its
discharge.

- RESPONSE B. See Response to Comment 1.B.

'COMMENT C. Lake nutrient criteria

The Nutrient Criteria for Lakes language would result in lakes not being considered “impaired”
unless both phosphorous and chlorophyll-a water quality standards are exceeded. This contradicts
EPA guidance on nutrient criteria. This provision should also be dropped from this rule.
RESPONSE C. See Response to Comment 34.P.

COMMENT D. Nutrient Criteria Committee

DEP should recall its Stakeholders Nutrtent Committee and get moving on the crzterza-settmg
- process for rivers and streams.

RESPONSE D. See Response to Comment 35.E.
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COMMENT E. Iron Criteria

Do not increase the allowable Iron on Trout Streams ﬁ'om the current limit of 0.5 parts per million
of iron to 1.0 parts per million. West Virginia’s trout streams are a valuable public resource. The.-
iron standard should not be changed until more thorough studies are conducted that, conszder the

unique water quality characteristics of WV's trout waters. '

RESPONSE E. See Response to Comment 1.D.

COMMMENT F. IDS and conductivity standards

Total Dissolved Solids should be set at the federal standard for human health of 250mg/l. DEP
should adopt an aquatic life criterion for conductivity as proposed by EPA and any criteria for
TDS/conductivity should be protective of streams threatened by golden algae.

RESPONSE F. See Response to Comment 1.E.

42. COMMENTER: Town of Ronceverte

COMMENT A. Impairment from al g_de in Greenbrier River

I respectfully submit my objections to the proposed amendments. In the proposed amendménts there
is no attempt to define acceptable levels of algae in a river. There is no standard for: which to
measure impairment or use interference from algae blooms on the Greenbrier River. There is nat
‘even a determination as to what constitutes impairment for the use of the river. :

RESPONSE A. See Response to Comments 33.A.

COMMENT B. Feasibility of controlling algae

The WVDEP's position to control the algae by effluent discharge limitations on phosphorus is cause
Jor concern to municipalities along the river. The proposed phosphorus limitations are not
financially, nor technologically feasible for any of the communities on the Greenbrier River. Algae
are not merely dependent upon phosphorus. There are several other naturally occurring factors,
including river flow, shade, water temperature, and weather conditions. None of the other factors
have been acknowledged or addressed,

RESPONSE B. See Responses to Comment 33.D. and Comment E.

COMMENT C. Open dialogue with community

The City of Ronceverte would be interested in discussing the condition of the river and ways to
protect and improve it. Open dialogue is the most advantageous solution to this issue, not
unsubstantiated limitations for phosphorus, which create an undue burden on the citizens receiving
services from public utilities. Before such a financial strain is put upon the communities for an
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unappealing aesthetic quality of the river, more information needs to be provided and more research
needs to be evaluated. ‘

I strongly urge the agency to consider removing the proposed amendments and work with the
Greenbrier River communities to determine what actions can be taken to address the perceived use
- issues that will be mutually beneficial for all.

RESPONSE C. See Responses to Comrhent 33.G and Comment 43.B.
43.  COMMENTER: City of Lewisburg
COMMENT A. Greenbrier River algae

As written, the proposed modifications to the state’s narrative water quality criteria are arbitrary
and prescriptive—they assume that by severely restricting the amount of phosphorus exiting several
sewer plants that algae growth in various places below the treatment plant will be reduced to a level
where there will not be significant impairment of water resource use in the areas of the Greenbrier
River where algae growth now exists. This is a very long lasting, very expensive solution to a
localized problem in certain areas of the river. And once you go down the path of investing the
money on this one “solution” which may or may not actually fix the problem, you will always have
this embedded cost and you may then need to look at other alternatives at additional cost.

I suggest now is the time to test the theory that excessive phosphate dumped into the Greenbrier
River at several sewer plants is the chief cause of periodic algae blooms in certain sections of the
river and not after significant monies have been invested in this technology. If the science at this
point does not indicate clearly that sewer plant discharges are the principal culprit and that by
reducing the discharge to a specific standard will clearly eliminate the algae problem and at a cost
less than other suitable solutions, then now is the time to do the research, not the time to set an
arbitrary standard at great up-front and ongoing expense to sewer customers.

RESPONSE A. The DEP has performed very thorough water quality monitoring on the Greenbrier
River and it is very obvious that severe algae blooms are occurrlng below wastewater treatment plant
discharges. Scientific studies have revealed that phosphorus is the limiting nutrient causing the
blooms to occur. The criteria proposed by the DEP are not arbitrary; they are supported by
scientific research. The DEP realizes that there will be costs involved to control the algae blooms in
the river. However, the State has an obligation to protect streams from impairment and it began its
- investigation and research after it received numerous complaints from people who use the river for
recreation. In addition to impairment of recreational use, algae blooms have caused taste and odor
issues with some water treatment plants, which in some instances has increased treatment costs. The
DEP does not believe that additional study is necessary before the problem is corrected.

COMMENT B. Work with community

I suggest that any action by the agency regarding phosphate standards and addressing algae growth
in the river should be taken in concert with the impacted communities. I urge the agency to remove
the proposed modifications to the rule cited above and work with the communities to determine what

44



actions can be taken to address any perceived use issues. 1 apprecidte the opportunity to comment
on the above-referenced rule and look forward to continued dialogue regarding these issues.

- RESPONSE B. The Agency conducted public meetings regarding this issue ﬁﬁar to proposing
these revisions and is always open to discuss the concerns of the local citizens and government.

However, studies and research have shown that phosphorus controls from waste water treatment
plants are necessary to prevent severe algae blooms.

44. COMMENTER: West Virginia Chamber of Commerce

COMMENT A. Regulation of water withdrawals

It seems that any effort to affirmatively regulate “certain water withdrawal activities” would be
handled under the authorities of the Water Resources Protection Act. Further, the WV Chamber
questions the necessity of the proposed language. The agency has been collecting water use data for
the past five years pursuant to the Water Resources Protection and Management Act (W.Va. Code §
22-26-1 et.seq.), but fails to offer any such data in support of a conclusion that water withdrawal
activities are contributing to any water quality issues. Although the Water Pollution Control Act

- declares it a public policy that, “the water resources of this State with respect to the quantity thereof
are available for reasonable use by all of the citizens of this State,” the West Virginia Legislature -
concluded that it needed to develop legislation to address water use and related reporting separate
and apart from the statutes and regulations govermng water quality.

The Chamber does not support the use of the state water quality standards program for the intended
goal of regulating water withdrawal. To the extent new water use restrictions are proposed by DEP,
they should be appropriately promulgated within the context of a statute or regulaiwn specifically
designed for that purpose.

RESPONSE A. See Responses to Comment 9.B., Comment 24.A. and Coniment 36.A.

COMMENT B. Algae bloom language

At the May 19, 2010 public meeting in which DEP officially released the proposed revisions, the
agency offered anecdotal instances of algae blooms presenting certain recreational use concerns on
a very limited number of streams. DEP has not provided any other justification for this proposed
revision. The DEP should have a well documented regulatory justification for expanding the scope
of the current water quality standards program. The section proposed to be modified to add this new
“algae bloom” language is based in part on a federal rule, but the proposed change arguably
renders the State rule more stringent than the federal counterpart. DEP has not provided a sufficient
Jjustification, as required by W. Va. Code § 22-1-3a, to make this State standard more stringent than
federal law. Additionally, DEP has not demonstrated that this revision is necessary for its regulatory
authority.

- RESPONSE B. W. Va. Code § 22-1-3a states that DEP can promulgate legislative rules that are-
more stringent than the counterpart federal rule or program if DEP first provides specific written
reasons that demonstrate such provisions are reasonably necessary to protect the environment. This
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statute clearly states that, in the absence of a federal rule, the adoption of a State rule shall not be
construed to be more stringent than a federal rule, unless the absence of a federal rule is the result of
a specific federal exemption. ' '

At issue here is a proposed State water quality standard for algae blooms. There are no federal rules
setting a water quality standard for algae blooms. In the absence of a federal rule, the State rule shall
not be construed to be “more stringent,” so the requirements of W. Va. Code §22-1-3a do not apply.

COMMENT C. Nutrient criteria

The Chamber has concerns about the nutrient criteria for cool and warm water lakes as set forth in
W. Va CSR § 47-2-8.3.a. These criteria were developed and adopted as part of an extensive
stakeholder process. The WV Chamber is concerned, though, that afier that extensive work, the DEP
is proposing to make the lakes criteria more stringent, without sufficient rationale for the departure
Sfrom the previously-adopted and broadly supported values. We further caution the agency on
developing nutrient criteria for flowing streams. Presently, DEP only proposes nutrient criteria for
one stream - the Greenbrier River. It appears DEP acknowledges that nutrient criteria are not
appropriate for all streams, and the Chamber concurs with that determination.

RESPONSE C. The DEP proposed lake nutrient criteria as part of its water quality standards rule in
2008. However, EPA did not approve the proposed criteria, stating it did not believe the new criteria
were protective enough. EPA felt that the criteria, particularly the numbers for warm water lakes,
were set too close to the brink of impairment. The DEP acknowledges that the criteria selected by
the Nutrient Criteria Committee (NCC) were a compromise, and that the final recommendations
were actually on the high end of the range that was being considered. EPA performed its own
analysis of the State’s nutrient data prior to making its determination that the proposed criteria may
not be protective enough of warm water aquatic life. The EPA actually recommended that the cool
water criteria be adopted for all lakes. However, the DEP felt that was too stringent and has
proposed a compromise. The criteria the DEP is proposing for total phosphorus (40 pg/l warm
water, 30 pg/l cool water) and chlorophyll-a (20 pg/l warm water, 10 pg/l cool water) were within
the range being formerly considered the NCC.

COMMENT D. TDS criterig-lack of scientific justification

The Chamber urges caution regarding the hasty adoption of water quality criteria for total dissolved

solids. The Chamber supports the use of best available science in environmental decision-making.

The use of generic monitoring parameters, such as TDS and conductivity, are counter to the best
" available science.

TDS is a collective term used for all inorganic and organic substances contained in the water that
are capable of passing through a two micron filter. These substances may be in a molecular, ionized
or suspended form. The presence of TDS in and of itself at any particular level does not equate to
toxicity. Indeed, the 500 mg/l TDS criterion being considered as a human health criterion relates to
a secondary drinking water standard developed to address aesthetic qualities. '
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TDS levels may or may not indicate the presence of elevated concentrations of pollutants that are
harmful to human health. Without an investigation into the individual parameters that comprise the
TDS, one cannot determine whether the various constituents that make up the “TDS” have the .
potential to be harmful to human health.

The TDS criteria identified in the 2010 Review notice are derived from the National Sécondz’zry
Drinking Water Regulations promulgated by EPA under the federal Safe Drinking Water Act as
“non-mandatory” drinking water quality standards. EPA expressly acknowledges that it does not
enforce these “secondary. maximum contaminant levels” (“SMCLs”). Rather, SMCLs “are
established only as guidelines to assist public water systems in managing their drinking water for
aesthetic considerations, such as taste, color and odor. These contaminants are not considered to
present a risk to human health at the SMCL.” U.S. Environmental Protection Agency, Secondary
Drinking Water Regulations: Guidance for Nuisance Chemicals, EPA 810/K-92-001 (July 1992). As
noted above, DEP is considering incorporating the SMCL for TDS based on “elevated levels of total
dissolved solids on the upper Ohio River the past two years.” Not knowing the data relied upon by
DEP for this statement, we presume that this reference is to concentrations of TDS observed in
recent years in the Monongahela River. However, an in-depth study in this area has demonstrated
that those concentrations occurred during drought conditions and that a statistical trend analysis
indicated that there was not a statistically significant differencé in TDS mass loadings to the
Monongahela: River over the last seven years. See Evaluation of High TDS Concentrations in. the
Monongahela River, Tetra Tech NUS, Inc. (January 2009).

The Chamber has spent a considerable amount of time reviewing the science regarding TDS, as well
as the efforts regarding TDS in our surrounding States. These efforts clearly indicate the scientific
problems associated with the adoption of TDS criteria. In particular, the Chamber urges DEP to
evaluate the public comment record for the proposed adoption of TDS criteria by Pennsylvania,
including but not limited to the comments of the Pennsylvania Chamber of Business and Industry in
opposition to Pennsylvania’s proposed TDS criteria. We have included a copy of the Pennsylvania
Chamber's comments as an attachment to our letter, and adopt them herein as responsive to DEP'’s
proposed TDS criteria.

RESPONSE D. See Response to Comment 9.A.

COMMENT E. TDS-application of criteria to all waters of the state

An addztzonal consideration in the adoption of water quality criteria that are derived from SMCLs is
the fact that the federal drinking water standards are applied at the point that the water is delivered

to an end user. Accordingly, it makes no sense to incorporate a SMCL as a part of general water
quality standards without considering the point at which the SMCL is to be applied. Therefore, if
despite the available science related to TDS the DEP persists in seeking to impose TDS criteria, the
DEP at a minimum should take into account the location of the nearest public water supply system
and any treatment that would be applied by that system. :

As the agency confirmed during the May 19, 2010 public meeting on the proposed revisions to the
water quality standards, DEP maintains an interpretation of its regulations that all waters of the
State are designated as drinking water sources, and therefore governed by water quality. standards
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applicable under Category A, unless specifically exempted from that designation by regulation. As a
consequence of this interpretation, the proposed TDS criterion would presumably be applied to all
‘waters of the State regardless of the proximity or existence of a public drinking water intake.

The Chamber and other representatives of the regulated community have repeatedly commented that
DEP lacks legal authority and a scientific justification for its interpretation that all State waters are
considered to be Category A. West Virginia’s water quality standards create a presumption of only
two uses that apply to all waters of the State: propagation and maintenance of aquatic life (Category
B) and water contact recreation (Category C). W. Va. C.S.R. § 47-2-6.1. Except for these two
presumptive uses, only “existing uses” are protected. “Existing uses” are only those uses “actually
attained in a water on or after November 28, 1975.” W. Va. C.S.R. § 47-2-4.1.a.

No provision of West Virginia’s water quality standards designates all waters of the State as
Category A waters, and DEP has not demonstrated that all waters of the State have been used as
drinking water sources at some time since November 28, 1975. Moreover, the West Virginia

- Legislature has repeatedly rejected attempts by the Environmental Quality Board, which previously

had authority over water quality standards, to amend the water quality standards regulations to
officially designate all waters of the State as Category A waters. This reflects the desire of the West
Virginia Legislature that all waters of the State should not be presumed to be drinking water
sources. Yet, the agency still persists in implementing by policy an interpretation that is not

supported by either the existing regulations or the Legislature. '

If DEP adopts a TDS standard, the consequence of DEP’s erroneous interpretation of

Category A waters would be to apply that standard to all waters of the State, instead of

only those waters that actually serve as drinking water sources While those who discharge to rivers
or other large water bodies may able to obtain mixing zones to aid in achieving compliance, entities
that discharge into small water bodies will effectively have to comply with the TDS standard at end
of pipe. As a result, the scope of adverse impacts caused by a TDS water quality standard discussed

 below would be greatly magnified.

RESPONSE E. See Response to Comment 38.B.

COMMENT F. TDS-need for criteria

DEP has not identified a State-wide “TDS problem.” The agency’s concern with TDS appears to be
limited to isolated incidents in the Monongahela River during extreme low flow conditions, and even

~ then any problems attributed to TDS concentrations were short-lived and not serious. Additionally,

DEP has not identified any concern with adverse effects on human health associated with TDS
concentrations in State waters. Rather than propose a narrowly tailored approach to addressing the
problems identified, DEP seeks to impose a State-wide “remedy” to address a limited or non-
existent problem for most of the State with no corresponding benefit.

RESPONSE F. See Response to Comment 9.A.
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COMM_ENT G. IDS-Impact dz proposed criteria

DEP has not sufficiently considered how implementation of a TDS standard would impact various
sectors of West Virginia businesses and government entities. Any discharge from human activities
will- contain some amount of TDS. This includes electric generation, oil and gas development,
chemicals manufacturing, iron and steel manufacturing, agriculture and food processing, mining,

municipal wastewater treatment, and others. Additionally, storm water runoff from construction,
runoff from roads especially during winter de-icing season, and other non-point sources contain
TDS. Each of these sectors would face unique challenges in dealing with a TDS standard -
especially in light of the limited availability of technology and the tremendous expense associated -
with treatment for TDS discussed below. ,

The technological challenges for treatment of TDS are staggering. Currently, there are only three
primary technologies for treating TDS: (1) reverse osmosis; (2) evaporation; and (3) evaporation
with crystallization. Each of these technologies is energy intensive - requiring a substantial amount
of electricity or fossil fuels with the attendant associated costs. Each of these technologies is
extremely expensive. For example, the cost to build a reverse osmosis system capable of treating
100,000 gallons per day (gpd) is estimated at $5,300,000, with annual operating and maintenance
costs of approximately $81.00 per 1,000 gallons treated, or around 32,956,500 per year.2 Each of
these technologies creates a substantial amount of waste - a concentrated “brine” fluid/filter
backwash or treatment sludge - for which there is no feasible means of disposal. There are also
additional logistical challenges regarding installation of such technologies that would be unique to
each industry. For additional details on the technological challenges, we refer the agency to the
attached comments submitted by the Pennsylvania Chamber of Business and lndustry to the
Pennsylvania Environmental Quality Board concerning TDS treatment.

RESPONSE G. See R_es_ponse to Comment 9.A.

COMMENT H. IDS-regulations adopted by other states

As the agency acknowledged during the May 19, 2010 public meeting, no other State in the nation
has implemented a TDS standard as stringent as what DEP proposes. Some States, such as Kentucky

and Pennsylvania, apply TDS standards only at the “point of intake” for drinking water sources.

- Other States do not have a TDS standard at all. In light of the tremendous expense and substantial
technological challenges associated with TDS treatment, imposing a State-wide TDS standard --

with no clear benefit and very costly results --would place West Virginia businesses at a monumental
competitive disadvantage with other states, and would greatly diminish West Virginia’s ability to

attract future investment.

RESPONSE H. Sec Response to Comment 9.A.)
COMMENT L Correction of presumed low flow for Monongahela River

Correction of Presumed Low Flow for Monongahela River. We request that the DEP correct a
technical defect that currently exists in the water quality standards with respect to the presumed low,
flow in the Monongahela River. We believe that the currently specified flow for the Monongahela
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River flow of 345 cfs specified in the regulatzon is in error. The basis for this value is outdated. The
followmg language appears at 47 CSR 2-7.2.d.7.1:

"Flow in the main stem of the Monongahela River, as regulated by the T} ygart Reservoir, operated by
the US Army Corps of Engineers, is based on a minimum flow of 345 cfs at Lock and Dam No. 8 at
river mile point 90.8. This exception does not apply to tributaries of the Monongahela River."

The Monongahela River is formed by the confluence of the Tygart River and the West Fork River.
Flow to the Monongahela River is regulated by the Tygart Dam on the Tygart River (completed in
1938) and the Stonewall Jackson Dam on the West Fork River (completed in 1990). Both dams are
operated by the United States Army Corps of Engineers. The minimum release from the Tygart Dam
is 340 cfs and the minimum release from the Stonewall Jackson Dam is 80 cfs. These releases
provide a minimum low flow of 420 cfs at the Opekiska Lock and Dam on the Monongahela River at
River Mile 115.4. We presume that the low flow value of 345 cfs contained in 47 CSR 2-7.2.d.7.1 is
based upon conditions in the river at the time this provision was initially adopted, and does not
account for the minimum release from the Stonewall Jackson Dam. As such, the value of 345 cfs
should not be. considered representative of low flow conditions on the Monongahela River in West
Virginia. We suggest that low flow specified for the Monongahela River in 47 CSR 2-7.2.d.1 be
updated to 420 cfs to incorporate the minimum contribution from the Stonewall Jackson dam.

RESPONSE 1. See response to Comment 37.D.

45.  COMMENTER: West Virginia Coal Association

COMMENT A. TDS: Desfgnation of all state waters as public water supplies

WV DEP has proposed to include a TDS limit of 500 mg/L for all "Category A" waters. While
innocent enough at first glance (although totally lacking the adequate justification necessary to
Justify a water quality standard), the agency's persistent and unsanctioned designation of all waters
of the state as public drinking water supplies transforms this proposal to a de facto aquatic life use
- standard that would cripple development and industry within our borders. Further, as the agency
itself has admitted, no other state nor the federal Environmental Protection Agency (EPA) has
chosen to adopt a TDS standard as stringent as the one currently proposed by WV DEP.

RESPONSE A. See Responses to Comment 9.A. and Comment 38.B.

COMMENT B. TDS: Surrogate for other parameters

TDS is not a parameter in and of itself. It is instead a collective measure of all substances that can
be passed through a certain size filter. Because of its "collective nature,” TDS cannot predict toxicity
to human or aquatic life - that requires an analysis of the individual parameters of the TDS.
Measurements of TDS cannot necessarily predict impacts to the aesthetic qualities of drinking water
which are the very basis for the EPA recommended secondary, non-enforceable federal standards.

The very fact that TDS measurements cannot indicate impacts argues against its adoption as a set
water quality standard and for the parameter specific approach needed to identify the possible
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impact causing constituents of the TDS. Perhaps this is why so many other states and the federal
government have not adopted TDS standards. Limits for TDS act as nothing more than surrogates
Jor other parameters. If water quality could be regulated through the adoption of such surrogates,
then there would be no need for the water quality standards program of West Virginia at all, we
could simply adopt the surrogate number and dispense with the measurement of individual
parameters.

RESPONSE B. The DEP appreciates the comment; however, the comment involves concepts. that -

are outside the scope of the proposed revisions and, therefore, require no response. To the extent the

commenter is objecting to the proposed TDS standard per se, please see Responses to Comments
~ 1.E. and 9.A. for the DEP’s justification of the proposal.

COMMENT C. IDS: EPA secondary drinking water standards

WV DEP's sole justifications for proposing the TDS standard are derived from National Secandary
Drinking Water Act Regulations maintained by EPA coupled with one-time, drought induced
occurrences of extremely high TDS in certain West Virginia waters. Regarding EPA's regulations,
WV DEP has chosen to ignore the reality that these regulations are established by EPA to address
constituents "that primarily affect the aesthetic qualities relating to the public acceptance of
drinking water."" EPA's regulations also provide the states with the clear latitude to adopt other
TDS standards, or as most other states have done, adopt no regulations at all:

“these levels represent reasonable goals for drmkmg water quality. The States may establtsh higher
or lower levels which may be appropriate based dependent on local conditions... .

Additionally, EPA's Secondary Drinking Water Regulations at 40 CFR 143.1 explicitly state that
“the regulations are not federally enforceable but are intended as guidelines for the statés.” Thus,
there is NO federal mandate from EPA requiring West Virginia to adopt the TDS limit proposed m
the current rulemaking initiative. § '

- RESPONSE C. See Response to Comment 9.A.

COMMENT D. IDS: Monongahela River drought conditions

WV DEP's other motivation to adopt this TDS standard is apparently based on recent, drought-
induced high TDS levels observed in the Monongahela River. Unfortunately, instead of seeking to
address the SPECIFIC instances related to these occurrences, WV DEP has taken its typical, knee-
Jjerk response to any water quality issue and rushed to propose a statewide water quality standard,
The agency has done so without any consideration of the specific circumstances surrounding these
' occurrences such as severe drought conditions. Proof of this point can be found in none other than
the conditions that apparently warranted the TDS in the first place. The TDS conditions that raised
concerns along the Monongahela River have apparently been corrected by a return to more normal -
rainfall amounts and tributary flows, not by the zmposztzon of a hastily devzsed draconian water

quality threshold.
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RESPONSE D. See Response to Comment 9.A.

COMMENT E. TDS: Implications of classifying all waters of the stzge_gs_publzc water sz_t_zzplzes

The proposal of the TDS is particularly perplexing when considered along with the agency's illegal
treatment of all waters of the state as public drinking water supplies. As we noted in earlier
statements and will address detail in subsequent paragraphs, there is NO legal, regulatory or
legislative basis for the agency to look on all waters of the state as though they serve as drinking -
water supplies. However, the agency has elected to proceed down that path and the practical
: zmplzcatzons of the TDS standard based on that presumption must be addressed.

By virtue of its warped interpretation of West Virginia's Category A use designation, WV DEP's
proposed TDS standard will apply everywhere, to all "waters of the State", regardless of how remote
and flow-inhibited those waters may be. By extension, the TDS would apply to all activities,
regardless of how distant they are from a true public drinking water intake, or how remote the
possibility that, no matter how high of a TDS load is discharged from that dactivity, any impacts
could ever be observed from that discharge on a drinking water intake.

RESPONSE E. See Response to Comment 38.B.

COMMENT F. TDS: Economic impact of proposed standard

The agency must adequately consider the economic impacts of such a standard, which would be
devastating. Elevated TDS concentrations are routinely observed below all man-induced and some
natural occurrences that result in earth disturbance. From construction, development, underground v
and surface mining to natural erosion and landslides, TDS levels will increase downstream of these
activities and likely above the agency's proposed standard. If adopted, the proposed standard would
require the installation of treatment technologies to address these above-mentioned discharges. Such
- treatment solutions DO NOT exist from either a practical application or economic feasibility
standpoint. This is precisely the reason that federal categorical effluent limitations guidelines DO
NOT contain Best Available Technology or New Source Performance Standards relative to TDS.,
While novel, capital and energy intensive technologies such as reverse osmosis could theoretically
address TDS, these "solutions” carry with them their own set of complications relative to water
quality and waste stream handling and are remarkably expensive to install and operate. Requiring a
discharge, no matter how small or large in nature, to meet a secondary, non-enforceable standard
that is being advocated for
adoption based on isolated, natural drought conditions to install this technology is ludicrous.

The only way to insure protection of the TDS standard proposed by the agency is not to disturb rock
and soil. In the steeply-sloped terrain of West Virginia, if economic activity is to be sustained or
increased, land will have to be developed, roads constructed, minerals extracted and public
infrastructure installed. All of these activities will result in increased TDS loads. Given the practical
and economic realities of TDS "treatment”, it is safe to assume that most prospective projects would
- simply be cancelled rather than seeking to conform to the TDS standard through the application of
costly and complicated TDS treatment technology. Thus, the proposed TDS standard, if adopted and
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applied to all waters of the state as proposed by the agency, would chill prosperity within West
Virginia. .

RESPONSE F. Appropriate best management practices (BMPs) exist that will enable compliance
- with the proposed TDS standard. Economic impact is not listed in W. Va. Code § 22-11-7(b) among
the factors the Agency can consider in developing water quality standards. However, DEP does not
believe the proposed standard will have the devastating economic impact the commenter fears. First, .~
- best management practices exist that will enable compliance with the proposed TDS standard. .
Further, the proposed standard is also protective of industry. Many industrial make-up and cooling

- processes require source waters with limited amounts of dissolved solids. Maintaining this level of
water quality with regard to TDS is not inconsistent with healthy industrial development. In fact, the
avallablhty of clean water throughout the State promotes healthy mdustnal development and the
expansxon of employment opportunities. ‘

COMMENT G. TDS: Legislative rz_tLe restrictions

~ In the authorizing statute for WV DEP, the West Virginia Legislature has established "ﬂzreshalds"
Jor the agency as it regards promulgation of rules and regulations:

“.. legislative rules promulgated by the Director.. .may include provisions which are more stringent
than the counterpart federal rule or program to the extent that such provisions are reasonably .
necessary to protect, preserve or enhance the quality of West Virginia's environment or human
health or safety, taking into consideration the scientific evidence, specific environmental
characteristics of West Virginia or an area thereof, or stated legislative findings, policies or
purposes relied upon by the director in making such determination. In the case of specific rules
which have a technical basis, the director shall also provide the specific technical basis z@on which
the director has relied.”

The proposed TDS standard FAILS to satisfy this legislative restriction on several levels. : First, the

agency has not, beyond the specific instances in one water course, demonstrated why such a

restrictive standard should apply to all waters, flunking the first threshold that such provisions are
"necessary” to protect all West Virginia waters. Second, WV DEP has neglected to provide a
"specific technical basis" for the imposition of the TDS standard.

Beyond the existence of a non-binding, . non-enforceable secbndary federal standard and the
previously-mentioned drought induced conditions on the Monongahela River, WV DEP has not even
attempted to address this portion of the legislative restriction on its rulemaking ability. WVCA
believes this is because no "technical basis" exists that could ever justify the imposition of a limit-for
TDS or any parameter that would result in such economic and industrial turmoil for virtually no
environmental or health and safety benefit

RESPONSE G. W. Va. Code § 22-1-3a states that DEP can promulgate legislative rules that are
~ more stringent than the counterpart federal rule or program if DEP first provides specific written
reasons that demonstrate such provisions are reasonably necessary to protect the environment. This
statute clearly states that, in the absence of a federal rule, the adoption of a State rule shall not be
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construed to be more stringent than a federal rule unless the absence of a federal rule is the result of
a specific federal exemption.

At issue here is a proposed State water quality standard for total dissolved solids. There are no
federal rules setting a water quality standard for total dissolved solids. In the absence of a federal
rule, the State rule shall not be construed to be “more stringent,” so the requirements of §22-1 3a do
not apply.

COMMENT H. TDS: West Virginia Water Pollution Control Act

The overly restrictive nature of the proposed TDS standard also violates the very intent of the statute
under which it is being proposed, the West Virginia Water Pollution Control Act (WWWPCA). In
creating the Act, the West Virginia Legislature observed in its Declaration of Policy:

“It is declared to be the public policy of the state of West Virginia to maintain reasonable standards
of purity and quality of the water the state consistent (1) public health and public enjoyment thereof;
(2) the propagation and protection of animal, bird fish, aquatic and plant life; and (3) the expansion
of employment opportunities, maintenance and expansion of agriculture and the provision of a
permanent foundation for healthy industrial development.” |

The TDS standard proposed in the current rulemaking initiative is not a "reasonable standard of

purity and quality” and certainly will not promote "healthy industrial development" that is necessary

" or consistent with "the expansion of employment opportunities.” Instead, it is the very antithesis of
these stated goals and policy- one that is not necessary to protect or enhance the public health and

“welfare and at the same time will needlessly discourage development and investment. The TDS
standard CANNOT comport with the Legislature's stated Policy in the WWWPCA. The proposed TDS
limit cannot factually satisfy the thresholds applied to the WV DEP's rulemaking authority, even if
the agency had bothered to try to address those restrictions at all. For these reasons alone, the TDS
standard as proposed should be deleted firom the proposed rulemaking initiative.

'RESPONSE H. DEP is required to impose water quality standards that are protective of designated
uses. The TDS standard proposed is intended to be protectlve of the Category A, Water Supply, Public
use. Also see Response to Comment 45.F.

COMMENT 1. TDS-WVDEP Advisory Council recommendation

The WV DEP Advisory Council, statutorily charged with reviewing rules proposed by the agency,
recognized the adverse impacts that could result from the adoption of the TDS standard that would
apply to all waters. At a meeting of the Advisory Council on May 27,2010 to specifically discuss the
proposed water quality standards rule, members of the Council voted to formally recommend the
agency revise the proposed standard so it applied ONLY at the point of intake for a public drinking
water supply.

The recommendation by the Advisory Council is supported by the regulatory and administrative

history of water use designation in West Virginia. More appropriately stated, the current status of
use designation in West Virginia makes the Advisory Council's recommendation the only legal,
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legislatively-supported interpretation the agency can take relative to the application of human health -
criteria. Application of human health criteria, including secondary, non-enforceable standards is
routinely done at the point of intake for a pubhc drinking supply as demonstrated by the standards
adopted by surroundmg states. _

RESPONSE L. See Response to Comment 45.B.

COMMENT J. Water withdrawal activities

WV DEP has proposed to modify the rule governing "conditions not allowable in state waters” to
include within its scope "certain water withdrawal activities." Such a revision would expand the
scope and applicability of the water quality standards program in such a way that was never
intended by the Legislature. For example, the state's water quality standards rule regulates
DISCHARGES to waters of the state:

“These rules establish requirements governing the discharge or deposit of sewage, industrial wastes

and other wastes into the waters of the state and establish water quality standards for the watérs of .

the State standing or flowing over the surface of the State.”

Further proof the Legislature intended the water quality standards program to apply to discharges is .
provided by the passage of legislation to specifically address water withdrawals. Several years ago
the Legislature established the Water Resources Protection and Management Act and WV DEP has
been actively collecting data relative to water consumption pursuant to that statute for several yedrs '

Rather than proposing to regulate water withdrawal under the terms and conditions of the statute
specifically written to address those issues, WV DEP proposes in this rulemaking to expand the
scope of the water quality standards program. Further, the agency has failed to make the required
demonstration required under West Virginia Code 22-1-3a for new rules and regulations. Such a
demonstration would be particularly noteworthy in this instance since the agency has ignored a
statute specifically designed to address water withdrawal activities in favor of revising the water
quality standards rule.

WVCA believes this propbsed revision is yet another example, much like their uses of the Category A
use designation, of the agency substituting its own philosophy and judgment for that of the
Legislature and recommends the agency delete the proposed language from the current rulemaking
proposal.

RESPONSE J. See Responses to Comment 24.A. W. Va. Code §22-1-3a states that DEP can
promulgate legislative rules that are more stringent than the counterpart federal rule or program if
DEP first provides specific written reasons that demonstrate such provisions are reasonably
necessary to protect the environment. This statute clearly states that, in the absence of a federal rule,
the adoption of a State rule shall not be construed to be more stringent than a federal rule, unless the
- absence of a federal rule is the result of a specific federal exemption. .

At issue here is a proposed State water quality standard change to the narrative criteria to make it
clear a withdrawal of water causing use impacts is not allowable. There are no federal rulés setting a
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water quality standard for water withdrawal. In the absence of a federal rule, the State rule shall not
be construed to be “more stringent,” so the requirements of §22-1-3a do not apply.

COMMENT K. Conditions not allowable: Algae blooms

WV DEP has proposed to further extend the scope of "conditions not allowable"” to include algae
blooms. Just as it has with many of the proposed revisions in the current rulemaking initiative, the
agency has not adequately justified the need for this provision beyond the existence of certain site
and condition specific instances. The agency has also failed to demonstrate how its current water
quality standards program does not provide it with the regulatory tools necessary to address these
instances, leaving one to conclude it is rulemaking only for rulemaking's sake in violation of limits of
its authority under West Virginia Code 22-1-3a. WVCA recommends the agency delete the proposed
revision.

RESPONSE K. DEP agrees with the commenter that the Agency currently has the authority to limit
the discharge of pollutants that may cause or contribute to algaec blooms. that interfere with
designated uses. However, the Agency’s authority to do so has been challenged. In the interest of -
clarifying State water quality standards, the Agency believes it would be prudent to specifically
include algae blooms that interfere with designated uses among those conditions that are not
allowable in State waters. Also see Response to Comment 44.B.

COMMENT L. Selenium criteria

Although it is not part of the current rulemaking initiative, WVCA believes the agency should
contemplate revisions to the current standards for selenium. An ever-growing body of scientific
evidence and data confirms that continued application of the current selenium criteria to West
Virginia waters is misplaced and offers no measurable improvement to environmental protection
while causing widespread regulatory compliance confusion. The West Virginia Legislature has
previously concluded the current federally-recommended selenium limits may not be appropriate for
West Virginia:

The Legislature finds that there are concerns within West Virginia regarding the applicability of the
research underlying the federal selenium criteria to a state such as West Virginia which has high

precipitation rates and free-flowing streams and that the alleged environmental impacts that were
documented in applicable federal research have not been observed in West Virginia...”

WVCA recommends the agency actively pursue revisions to West Virginia's water quality standard
for selenium.

RESPONSE L. See Response to Comment 25.C.
COMMENT M. [ron criteria
With respect to the iron criteria, WVCA would encburag'e the agency to further consider the basis

and justification for adopting and maintaining the current iron standard in light of conszderable »
research and data collected on this parameter and its occurrence in the region.
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RESPONSE M. The DEP has done a considerable amount of research with respect to iron and its
effects on aquatic life and the current proposal is to increase the trout stream criterion from 0.5 mg/1
to 1.0 mg/l. This action is supported by DEP’s recent efforts, DNR’s previous work, and EPA’s
current recommended national criteria. Based on this, the DEP believes the new number is better
Justlﬁed and will be protective of trout waters. ‘

COMMENTS N. Aluminum grtitgri_a

While West Virginia has made great strides in revising its water quality standards for aluminum to
more appropriately reflect the true environmentally protective conditions within the state's waters,
we would again encourage the agency to monitor and continuously evaluate this particular water
quality standard as we believe that research is being conducted in other states that would have a
direct bearing on West Virginia's standards.

RESPONSE N.  The DEP routinely collects and evaluates aluminum data and is always interested

in research conducted by other states and EPA. Setting water quality standards is a dynamic process
and new research often leads to a re-evaluation of current criteria.

46. COMMENTER: Honorable Ray Canterbury, West Virginia House of De_legates

- COMMENT A. Justiﬁcatibn of low phosphorus criterion in Greenbrier River

Your proposed rule includes a very low phosphorus loading standard of 10 micrograms per liter for
the Greenbrier River. My research suggests that this level is very low when compared to other
regions of the country. I have inferred from. this variation that the state must have some discretion
in setting their water quality standards, and so I would assume that we do as well. Is this correct? |
can also see that even the most stringent of Minnesota’s standards, for the pristine waters in the
Northern part of the state, allow significantly higher loading levels than the one you ha've proposed
for the Greenbrier River. How do you justify thls7

RESPONSE A. The State does have discretion in settings its own water quality standards. In doing
so, the State takes into consideration criteria recommended by the EPA and criteria applied in other
states. Nutrients are unique in that they can have a highly localized effect on streams depending
upon a variety of factors, including temperature, pH, alkalinity, hardness, and turbidity. The DEP
believes that stream-specific criteria are necessary to protect the State’s waters from nutrient
pollution. A number of streams have been identified as nutrient-sensitive based upon their response
to nutrients. The Greenbrier River, due to its unique water chemistry, appears to be one of the mast
nutrient-sensitive streams in the State and cannot tolerate much phosphorus without expcnencmg
severe algae blooms.

COMMENT B. Financg'al bur_-dgn on affected service districts

Under Federal Water Quality standards, municipal waste water treatment facilities are treated as
point source polluters. If the water quality standard is set to such a low level, then the result will be
more stringent restrictions on municipal wastewater treatment facilities. These restrictions, of
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course, will place an incredible financial burden on the affected service districts and the people who
rely on the wastewater services. Under our present economic circumstances, which show no sign of
improving under the misdirection of the current administration, this is simply unacceptable.

RESPONSE B. See Responses to Comments 33.D —G.

COMMENT C. Thought put into rule regarding economic effects on region

It appears to me that you put very little if any thought into this rule, and that you certainly have not
given any thought to the devastating economic affect that this will have on an already stressed
region. '
RESPONSE C. See Response to Comment 43.A.

47. COMMENTER: Honorable John H. Shott, West Virginia Senate

COMMENT A. Cost/Beneﬁt of phosphorus reduction in Greenbrier River

Unless there is a significant public health risk that mandates the reduction or there are sufficient

funds available to the affected towns to satisfy the costs of compliance without imposing any
Jinancial burden on the towns, this change should not be made. Hopefully, we will be able to obtain
satisfactory answers to our questions regarding the reason(s) for the proposed changes and the
cost/benefit that has been undertaken before any changes are recommended.

RESPONSE A. See Response to Comments33D - G.

48. COMMENTER: Ted Armbrecht

COMMENT A. Rivers and streams nutriént criteria

The commenter states that he is uncertain that work has been done to address the issue of
developing rivers and streams nutrient criteria.

RESPONSE A. See Response to Comment 35.E.

COMMENT B. Chesapeake Bay Covenant

West Virginia signed the Chesapeake Bay Covenant. It was signed by Governor Wise during his
term and courts have ruled that the Maryland water regulations apply in West Virginia because we
are supplying them with water that must meet their requirements. So that’s a very important factor
and adds to the urgency of what DEP might begin to address now.

RESPONSE B. On July 1, 2010, West Virginia received its capload allocations for nitrogen and
phosphorus as part of the Chesapeake Bay TMDL. The State is now in the process of determining
how it will comply with these caploads. This will involve issuing load allocations for non-point
sources and wasteload allocations for point source discharges in the Potomac watershed. West
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Virginia is aware of its responsibility as a Chesapeake Bay Compact state and is prepared to fulfill
its obligation. ’

COMMENT C. Nutrierg Criteria Committee

The commenter makes the point that we could have been years down the road toward addressing
the nutrient criteria problem if DEP had picked up where EQB had left off; mainly, keeping the
committee to carry on its work to reach a solution. The commenter stated that it is his experience
that the DEP addresses issues like these only when they have exhausted all possible routes of delay. -

RESPONSE C. See Response to Comment 35. E.
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