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The Honorab?e A, James Manchln

Secretary of State . . = . ,,"';%';j.; T //1{/ /ﬁ7%/7 //ﬁdi?

State Capxto]

Charleston, WV 25305.. JE 74 0674—7\ %”j

Dear Mr Secret_ry

Pursuant *a the Dlrector 5 authorJLy Lnder Chapter . 20—5¢ 6{a) reiat:ng to . )
the overall resp0n51b[]1ty for promilgafing regulations under Chapter 20-3E | - o
and based uypon the Diréctor's position as to” the Board's jurisdiction and ..
authority under Chapter 20-5E, at an open meeting held on~ April 20, 1983, ’
a motion was-duly made, seconded -and unaminously adopted that the Board
withdraw 1¢s entire_ Serjes V1| Regulations and its participation in the

joint promuigation of Sections 8, 10, 11 and 12" of Series XV, the Director's
Regulations, with the unders;and]ﬁg that Series XV remains in effect, as the
Director's Regu]atlons re: the Hazardous WasLe Maﬂagement Regu]at1ons

A new Seriés V1| is_hereby belng filed by the WaLeKWResQurces Board as
Emargencv_Regu1atlons as authorized by Chapter 28A- 3~15 ahnd Chapter 20-5A
along with the Drescrlbed State Register Filing Form_and =y statement of

ficts and c1rcumstances constltutlng the emergency.V'Thls regu]atuon _
beccmes*effectlve upon r!lng These are the Croundwater Protectlon Standards

- L

. .

| hereby certify that the enc]osed are true and gccurate cop:es ‘of the
foff‘c:al regulatlons adopted by the State Watsr Resources Board "on: Aor|1 20,

ResPecE?u1Ty'suEmitted,

z /% FILED IN THE OFFICE OF =~ e
A, JAMES MANCHIN

ohn C. Alles, Chairman ~~ ~ = - SECRETARY OF STATE
State Water Resources Board - - .
: Tst DATE Moy %‘4?5 L

Admimistrative Law Division

JCA/feh T T : "-",':: e

enclosures N . b e

¢ The Honorable John D, Rochefe er, 1V

Leg|s1aL:ve Rule Haklng Rev1ew Committee (15 coples)




STATE QF WEST VIRGINIA

OFFICE OF THE SECRETARY OF STATE

CHARLESTON 25303

A. JAMES MANCHIN
SECRETARY GF STATE

STATE REGISTER FILING

I, Johny C. Ailes - Chairman ,
Titie or Fositlon

State Water Resources Board , hereby submit to record in

Department or Division

'the State Register on 8 1/2Z x 11" paper two {2) copies of

)
)
)
€ )

()
€

proposed rules and regulations concerning topics of material not
covered by existing rules and regulations;

proposed rules and regulations superseding rules and regulations
already on file;

FiLED IN THE OFFICE GF
A. JAMES MANCHIN
findings and determinations; SECRETARY OF STATE

THIS DATE Moy W 1942
Acdministrative Law Division

notice of hearing;

rules and regulations; or
other - specify ( ).

This filing pertains to Emergency Regulatioms,

Chapter 20 & 29A

Article 34 & SE

Series WEB VIT _

Section

Page No.

( ) propesed rules and regulations are required to go to Legislative

)

Rule Making Committee;

proposed rules and regulations are excluded from Legislative
Rule Making Committee;

May 4, 1983
Date Submitted

A C e

Signaté§§ of Person Authorizing
this F¥ling




WEST VIRGINIA ADMINISTRATIVE REGULATIONS

STATE WATLR RESCURCES EOARD

Chapter 20

Articles 5A and 5L
Series VII
(1983)

, [ =m0 INCTHE OFricE oF
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SECRETARY OF STATE
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Adminigtrgs
Nistrative Law Division
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WREB
Adm. Reg. 20-5A & 20-3E Section 1
Series VII -

Section 1. Groundwater Protection Standard

1.01 Scope and Purpose.

The purpose of these regulations is to provide 2 standard of
protection for groundwater which shall apply to hazardous waste management

''as used in i

facilities. The term “"hazardous waste management facility
this section shall have the same meaning as that tern is defined under

Section 2, Series XV, Department of Watural Resources, Administrative

Regulations.

1.02 Authoritwy,
These regulations are promulgated under the authority of the

West Virginia Code Chapter 20, Articles 3E and 3A.

1.03 Effective Date.

These regulations will become effective upon [iling in the Office

of the Secretary of State.

1,04 TFiling Date.

These regulations were filed in the Office of the Secretary of State

on May &, 1983.

1.05 Certification.

These regulations are certified authentic by the Chairman of

the State Water Rescurces Board,

1.06 Croundwater Protection Standard.

The owner or operator must comply with conditions specified in the
permit that are designed to ensure that hazardous constituents under

Section 8.13.0%4, Series XV, Department of Natural Resources Administrative

page 1




WRE
Adm, Reg. 20-3A & 2Z0-5E ) Section 1.06
Series VII

Regulations, entering the groundwater {rom a rogulated unit do not exceed
the bgckground concentrations of those constituents ia the groundwater

in the uppermost aguifer underlying the waste management area at or.
beyond the point of compliance under Section 8.13.035, Series XV,
Department of Natural Resources Administrative Regulations, during the
compliance period under Section 8.13.06, Series XV, Department of Naturel
Resources Administrative Regulations. These background concentrations
+ill be determined as described under Section 8.13.08(b), Series XV,
Department of Natural Resources Administrative Regulations. When
deternmining ceompliance with the groun;water standard, the statisticel
tests and procedures outlined in Secticns 8.13.08(c) and 8.13.08(d) of
Series ¥V, Department of Natural Resources Administrative Regulatiocns,

shall be applied.
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JUSTIFICATION OF EMERGENCY
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West Virginia Code §20-S5E-6 reguires the Director of the Department of
Natural Resources to promulgate regulaticns within six months of the
effective date of the Act [July 9, 1981).

West Virginia Code §20-5E-7(i) alsc requircs the Board Lo pronulgate
regulations within six months of the effective date of the article.

These secticons indicate clearly that the legislature intended that
performance standards for all facilities, including disposal facilities be

developed by January, 1982. Further, included in such performence standards
are groundwater monitoring and compliance requircments.

Therefore, the promulgatign of emergency regulations is proper inasmuch
as such regulations are neceséry to comply with .o Lime limitation established
by the Code. Further, the promulgaticn of all the regulations referred to
above may also meet the test of "emergency" because of deadlines established
by EPA regulations and when states must apply {or either interims or full
atthorization.

EPA regulations [40 C.F.R. §123.122{c)(1)] require states to apply for
all three components of Phase II interim authorization (components &, B, and C)
by July 26, 1983. Component A covers storage of waste in containers, Component
B covers incineration of wastes and Compcnent C covers land disposal of wastes
and ground water meonitoring. The July 26, 1983 deadline is also a commitment
of the current State/EPA Agreement (SEA). I the ewergency regulations are
not established at this time, the state will not meet Lhe regulatory and SEA
deadlines.

And finally, these regulations meet the requirements of an "emergency" in
that such regulations are necessary to prevent substantial harm to the public
interest and for the immediate preservation of the public health, safety, and
welfare. The legislature found in West Virginia Code §20-5E-2 that:

"{T)he public health and safety and the envircnment are threzatened
wnere hazardous wastes are not managed in an environmentally sound
matter . . " and that "the problem of managing hazardcus wastes
has become a matter of statewide concern.”

The legislature declared further that the purpose of §20-5E was . ., .
"to protect the public health and safety, and the envircnment from the effect
of the improper management of hazardous waste and to assure " . . . the safe
and adequate management of hazardous waste within this state . . " The lack
of standards {(beyond interim status standards) applicable to land disposal
of hazardcus waste allows those facilities to continue to operate withcut the
reguirements necessary to completely protect the public health and safety
and the environment. The longer the period of time until campliance is
reached and remedizl or corrective action is pursued, the mere dramatic and
long lasting the impact of improper waste management.
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Several facilities have already been identified as having contaminated
) : Iy b
the ground water through their management practices.

One site on the Ohio River which the state has already taken action
against has highly contaminated the ground water with organic and inorganic
substances some of which are identiflied as toxic or suspected carcinogens.

A public supply well serving approximately 1500 people was also endangered
from this site. ” The company was required to clean-up, remove, chemically

fix and reclaim the area eliminating the sources of contamination while
continuing ground water monitoring and pumping action to control migration

and retrieve contaminates. The final clean-up cost is not available, however,
the cost to date is in the range of 2,5 to 3 million dollars.

Another case involved leakage from underground raw product storage tanks.
These tanks have added a suspected carcinogen, bensene, to the ground water.
Because of a delay in detection and remedizl action wide spread contamination
of ground water has occurred.

A third case also on the Ohio River involved the storage and disposal of
materials which caused the contamination of an alluvial aquifer with cyanide.
The responsible company 1s required toc collect and treat the ground water in
an attempt to clean up the problem while removing the source of pollution.

Additional studies have indicated numerous other ground water problems
existing from production or disposal activities through out the alluvial
aquifer systems along the Ohio River valley.

The lack of emergency regulations will not only cause harm to the public
health, safety, and environment, there will alsc be substantial harm to 4he
public interest due to duplicative permitiing requirements.

If the state has equivalent standards, then permitting activities can

be aligned with the EPA. This will allow for Joint review and issuance of
both the state and federal permits at the same time and will eliminate the
need for an owner/operator to obtain a second permit when state standzrds

are established at a later date, Alsc, any state permit issued pricr to
state authorization {or interim autnorlzatlon for that particular aCthltj)
.unless Jointly issued with and identical to the federal permlt Wwill be
invalid at the time of authorization requiring the permit to be reissued.

Thus, a facility cculd be subject to three permitting prccesses (see Figure I,
Case A).

Another reason which suppeorts the necessity of emergency regulations is
that the State's regulatory deadline for permittiing will not be met. The West
Virginia Administrative Regulations covering Hazardous Waste Management,

Section 11.02.C4(b) requires the issuance of all hazardous waste rmanagement
facility permits within five (5) years of the effective date of such regulations.
The effective date of the regulations was April, 1982. Therefore, a year nas
already elapsed with no substantizl permitting activity. If emergency
regulations are not established at this time, an additional year will pass
before stapdards can be enacted and permits issued for land disposal, treatment,
and storage (surface impoundments) facilities. The problem becomes more
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complex when oné considers the repermitiing activities described above.

The state must commit resources to roview of the facility application at

the time federal action is taken and also when the state subsequently permits
or repermits the facility, It is dcubtful that the State regula&xy dead-
line of April, 1987 can be met under these conditicns.

Emergency rules are also necessary Lo generate revenues for the
continuation of the State's cwrrent pregram. The State Hazardous Waste
Mangement Act provides {or a Hazardous Waste Munagement Fund to be supplied
with revenues from permit applicaticn fees and [ines and penalties., The
fund to be used for offsetting uhe cost of administrating the state hazardous
waste ranagement program.

The Division is cuwrrently using the fund to provide part of its matching
reguirement of owver $200,000 annually against the federal grant, The Division
will not be able fo maintain its cuwrrent program if these revenues are rot
fortncoming. This essentially reans that there will be no administration and
enfercement of the State's Hazardous vaste lManagement Act, which will sub-
stantially harm the public interest. :

Tnére are many factors which control the rate of Part B application requests
and alsc the type of coperating unit we can permit. First, all of our permitting
activities are either controlled by the rate of Pert B application call-in or
Dy the capacity of EFA for overview of state applicaticn review, EPA will not.
Tund permitting activities by the State, if the resultant permit will not
quality as a "RCRA permit", A RCRA permit would be a permit issued by & state
authorized to issued permits for thatl activity or a state permit issuved joinlly
with the EPA permit with equivalent (identical) provisions.

The state could issue permits independently of EPA if it could exceed
its matgh requirements for the federal grant and therefors make available state
revenue for state program activities, Considering the current state fiscal
crisis this does not seem likely.

EPA plans on shifting its permit priorities to facilities that require
ground water monitering. Three to four disposzl.facility permit applications
will be regquested this year. EPA will restrict their call in of storzze and
treatment applications to the original twenty that were requested in FY '8z,
The State is essentially limited to the same until it is authorized for a
portion (interim authorization) or all (full authorizaticn) of the federal
program, '

The second factor that must be considered is the scope cf coverage of the
state's regulaticns. Currently the state has regulations in place governing
the storage and treatment of hazardous wastes. However, the issuance of permits
is limited to storage and treatment in containers and/or tanks because there
are no ground water monitoring regulaticns in-place which are requisites for
storage and treatment. surface impoundments. Alsc, the State must adopt
financial requirements before any permits can be issued.

Figure IT describes the effects of regulation development con revenues
generated and program scope.
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In summary, the folloWing reascns exist which support the issuance of
erergency regulations: -

1)
2)

3)

The rules are necessary Lo comply with the six months time
limitation established in West Virginia Code §286-5E;

The rules are necessary to comply with EPA's regulatory time
limitation of July 26, 1983;

The rules are necessary in light of the Legislature's findings
that the improper management of hazardcous wastes threatens
public health, safety and the envircnment;

The continued coperation of hazardous' waste facilities without
the regulations in place presently threatens public health,
safety and the environment and substantially harms the public
interest; .

The rules are necessary to allow state matching monies against
the federal grant and to allow the current state program to
continue; without the current program, the public interest is
substantially harmed and public health, safety and environment
threatened.

The rules are necessary to prevent duplication inpermitting
requirements, which will substantially harm the public interest;

The rules are necessary to enable the State to permit all
facilities within five years, a requirement of the State
regulations which reflects the immediate nature of the Hazardous
Waste Progran.
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