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55 [Enr. H. B. 100

words “parts of” by striking out the words “Class III”
and inserting in lieu thereof the words “Class 3™

“On page twenty-six, subsection §46-9-10.2.¢, after the
words “construction of the new” by striking out the
words “Class I1I” and inserting in lieu thereof the words
“Class 37,

“On page twenty-six, subsection §46-9-10.2.c. after the
words “each type of” by striking out the words “Class
iII” and inserting in lieu thereof the words “Class 37;

“On page thirty, subsection §46-9-10.4.c.2. after the
words “Chief reported” by striking out the word "“wit”
and inserting in lieu thereof the word “with™;

“On page forty, subsection §4é-9-13.2.d.3. after the
words “than one” by striking out the word “(10” and
inserting in lieu thereof the word “(1)” '

“On page forty, subsection §46-9-13.3.b. after the
words “application to” by striking out the word “he” and
inserting in lieu thereof the word “the”;

“On page forty-six, subsection §46-9-13.9.z. after the
words “drinking water” by striking out the words
“(‘corrective action’” by inserting in lieu thereof the
words “(‘corrective action”)”

“On page fifty-eight, subsection §46-9-13.18.a.3.ii.
after the words “stayed State” by striking out the word
“promulgation” and inserting in lieu thersof the word
“promulgated”

And,

“On page sixty, subsection §46-9-13.22.b.1. after the
word “gradient” by inserting a comma.” .
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¢ (p) The legislative rules filed in the state register on

the eighteenth day of September, one thousand nine
hundred ninety-two, relating to the water resources
beard (national poilutant discharge elimination system
(NPDES)). are authorized with the amendments set
forth below:

“On page seventy-two, subsection §46-2-14.1 after the
word “dischargers” by striking the remainder of the
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247 sentence and inserting in lieu thereof the words “and
248 POTWs shall comply with the requirements of the Clean
249 Water Act and the regulations at 40 CFR 408 promul-
250 gated thereunder.”

251 “On page seventy-two, sibsection §46-2-14.1.a.5. after
262 the words “accommodate sueh heat.” by inserting a new
253 subsection §46-2-14.1.2.6. to read as follows:

254 “B. Petroleum oil, non-biodegradable cutting oil. or
255 products of mineral oil oerigin in amounts that will cause
256 Interference or Pass Through.”

257 [{q) The legislative rules filed in the state reglster on
258 the eighteenth day of September, one thousand nine
259 hundred ninety- two, modified by the water resources
260 board to meet the objections of the legislative rule-
261 making review committee and refiled in the state
262 register on the sixteenth day of February, one thousand
263 nine hundred ninety-three, relating to the water
264 resources board {requirements governing groundwater
265 standards), are authorized.

266 <7y The legislative rules filed in the state register on
267 the twenty-first day of August, one thousand nine
268  hundred ninety-one, modified by the water rescurces
269 hoard to meet the objections of the legislative rule-
270 making review committee and refiled in the state
271 register on the sixteenth day of February, one thousand
272 nine hundred ninety-three, relating to the water
273 resources board (requirements governing water quality
274  standards), are authorized with the amendment set forth

. 275 Dbelow:

276 On page nineteen, by striking out all of subdivision
277 &2.c. and inserting in lieu thereof & new subdivision
278 B.2.c, toread as follows:

279 “A f{inal determination on the criticel design fiow for
280 carcinogens is not made in this rule, in order to permit
281 further review and study of that issue. Following the
282 conclusion of such review and study, the Legislature
283 may zgain take up the authorization of this rule for
284 purposes of addressing the critical design flow for
285 carcinogens: Provided, That until such time as the
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TITLE 46
WEST VIRGINIA LEGISLATIVE RULES
STATE WATER RESQURCES BOARD

Series 2
1687
1992

NATICNAL PCOLLUTANT DISCHARGE ELIMINATION SYSTEM
(NPDES) PROGRAM

46-2-1. General.
1.1. Scope - This Legislative rule establishes

regquirements governing the State National Polluktant Discharge
Elimination System (NPDES) Program.

l.2. Avthority - W. Va. Code 20-3A.

1.3. Filing Date - Fune-365-198%7« .
l.4. Effective Date - dgune—-385-358%% .
1.5. Repeal of Former Rule -~ This Legislative

rule repeals West Virginia Administrative Regulations, State
Water Resources Board, Chapter 20-5A, Series II <£¥58%3 (1892)
"Requirements Governing the State National Pollutant Discharge
Elimination System (NPDES) Program”, filed June 30, 1987.

46,.2.2. Definitions.

The definitions set forth in Chapter 20,
Article 5A, Section 2, of the Code of West Virginia shall apply
to this series along with the following definitions unless the
contexzt clearly indicates cotherwise.

2.1 "administrator” means the Administrator of
the United States Environmental Protection Agency, or an
authorized representative.

2.2, "Applicable Standards and Limitations®™
means all State, interstate, and Federal standards and
limitations to which a discharge or a related activity is subject
under the Clean Water Act {CWA) and the State Act, including
effluent limitations, water quality standards, standards of
performance, toxic effluent standards or prohibitions, best




WRE

Leg., Rule Z(-5A _
- Series II, Sec. §46.2.2.3,

managent practices, and pretreatment standards under Sections
301, 302, 303, 304, 306, 307, 308, 403 and 405 of CWA.

2.3. "Application™ means the forms prescribed
by the Chief and approved by EPA for appiving for a permit or
permit medificatieon, including any additions, revisicns or
modifications to the forms.

2.4. "Average Monthly Discharge Limitation™
means the highest allowable average of daily discharges over a
calendar month, calculated as the sum of all daily discharges
measgured during a calendar menth divided by the number of daily
discharges measured during that month.

2.5 ' "Best Management Practices" ("BMPs") means
schedules of activities, prohibitions of practices, maintenance
procedures, and other management practices tc prevent or reduce
the pollution ¢of waters of the State. BMPs also include
treatment requirements, operating procedures, and practices to
contrel plant site runoff, spillage or leaks, sludge or waste
disposal, or drainage from raw material storage.

2.6. "C,F.R." meansg Code of Federal Regulations
and includes those applicable porticnsg of 40 CFR 125, 136, etc.
referenced throuchout these rules effective July 1, 1891 unless
otherwise noted.

2.67. "Clean Water Act"™ ("CWAT) (formerly
referred to as the Federal Water Pollutlon Control Act or Federal.
Water Pecllution Control Act Amendments of 1%72) Public Law
92-500, as amended by Public Law 85-217, Public Law 97-117,
Public Law 100-4 and Public Law 9$5-576; 33 U.S.C. 1251 et seqg.

2.78. "Continuous Discharge™ means a discharge
which occurs without interruption throughout the operating hours
of the facility, except for infrequent shutdowns £for maintenance,
process changes, or other similar activities.

2.89. "Daily Discharge™ means the discharge of a
pollutant measured during a calendar day or within any specified
periocd that reasonably represents the calendar day for purposes
of sampling. For pollutants with limitations expressed in units
of mass, the daily discharge is calculated as the total mass of
the pollutant discharged over the day. For pollutants with
limitations expressed in other units of measurement, the daily
discharge is calculated as the average measurement ¢of the
pellutant over the day.

2.910. "Direct Discharge™ means the discharge of
a pollutant.

page 2
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Series II, Sec.§46.2. 2.11,

2.3611. "Discharge” when used without
gualification means the discharge of a pollutant for purpcses of
this series.

2.F3F12. "Discharge of a Pollutant®™ means:

2=3¥<a. Any addition of any pellutant or
combination of pollutants to waters of the State from any point
source;

Zzitsb. This definition includes additions of
pollutants into waters of the State from: surface runoff which
is colliected or channelled by man; discharges through pipes,
sewers or other conveyances owned by the state, a municipality,
or other person which do not lead to a treatment works; and
discharges through pipes, sewers, or other conveyances leading
into privately owned treatment works. This term does not include
an addition of pollutants by any indirect discharger.

g 2.%213, "Discharge Monitoring Report "™ ("DMR")
means the form(s) prescribed by the Chief and approved by

EPA for the reporting of self-monitoring results by permittees.

(See WV/EPA Memcrandum of Agreement.)

2.%314. "braft Permit" means a document prepared
under Section 10, indicating the Chief's tentative decision to
issue, modify, revoke and reissue, suspend or revoke a permit.

2.%415. "Effluent Limitation" means any
restriction established under State or Federal law on guantities,
discharge rates, conc¢entrations or other specified units of
measure of pollutants which are discharged from point sources
into waters of the State,

2.3=16. "Effluent Limitations Guidelines" means a
regulation published by the Administrator under Section 304(b) of
CWA to adopt or revise effluent limitations.

Z.E817. "Environmental Protection Agency™ (TEPAM)
means the United States Envircnmental Protection Agency.

2.+718. "racility or Activity" means any point
source or any other facility or activity {(including land or
appurtenances thereto} that is subject to regulation under this
series.

2.1816. "General Permit™ means a permit

authorizing a category of discharges within a geographical area
issued under Section 13.6,

page 3
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2.%520. "Hazardous Substance™ means any substance
designated under 40 CFR Part 116 pursuant to Section 311 of CWaA.

2.2621. "Indirect Discharger™ means a nondomestic
discharger intrcducing pollutants to a publicly owned treatment
Wworks.

2.22. "Interference” means an indirect &ischarge

from other scources, both:

a. Inhibits or disrupts the POTW, its
treatment processes or opsrations, or its sludge procesges, use
pr. disposal; and

b, Therefore is a cause of a violation of anv
requirement of the POTW's NPDES permit (including an increase in
the magnitude or duration of a violation) or of the preventiocn of
gewage sludge use or disposal in compliance with applicable
statuteory provisions, regulations or permits issued thereunder.

2.2%23. "Interstate Agency" means an agency of two
or more states, including West Virginia, established on c¢r under
an agreement or compact approved by the Congress, or any cother
agency of two or more states including West Virginia, having
substantial powers or duties pertaining to the control of
pollution as determined and approved by the Administrator under
the CWA and regulations.

2.2224. ' "Major Facility"™ means any facllity or
activity classified as such by the Regional Administrator in
conjunction with the Chief.

2.2325. "Maximum Daily Discharge Limitation" means
the highest allowable daily discharge.

2.235a26. "Municipality”™ means a city, town,
borough, county, parish, district, association, or cther public
hody created by or under State law and having jurisdiction over
disposal of sewage, industrial wastes, or other wastes, or a
designated and approved management agency under Section 208 of
CWA.

2.2427., "National Peollutant Dlscharge Elimination
Systen” ("NPDES") means the National program for issuing,
denving, medifying, reveking and reissuing, suspending, reveoking,
monitoring and enforcing permits, and imposing and enforcing
pretreatment requirements under Sections 307, 318, 402, and 405
of CWA, including any approved State program.

page 4
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Series II, Sec.§45.2.2-28. _ .

2.28 "National Pretreatment Standard”™ means anv
regqulation containing pollutant discharge limitations promalgated
by ZPA in accordance with Section 307 (b)) znd (g) of the Clean
Water Act which applies tc indirect discharges. 'This term
inc¢ludes vrohibitive discharge limits and local limits
established. pursuankt to. 40 CFE 403.5.

2.2529. . "New Discharger™ means any building,
structure, facility, or installaticn:

a.l. From which there is or may be a discharge
¢of pollutants that did not commence the discharge pricr to August
13, 1979;

2c25za72. Which has never received a finally
effective NPDES permit for discharges at that site; and

2<2Ssax3. Which i1s not a new source.

2-25<h. This definition includes an indirect
discharger which commences discharging into waters of the State
after August 13, 1979. It also includes any existing mobile
point source that begins discharging at & location for which it
does not have an existing permit,

2.2630. "New Source" means any building,
structure, facility or installation from which there is or may be
& discharge of pollutants, the construction of which commenced:

2z26za, After promulgation of standards of
performance under Section 306 of CWA which are applicable to
source; or ' T o '

2+26<b. After proposal of standards of performance
in accordance with Section 306 of CWA which are applicable to
such source, but only if the standards are promulgated in
accordance with Section 306 within 120 days of their proposal,.

2.2731. ‘"Owner or Operateor"™ means the owner or
operator of any facility cr activity subject to regulation under
this series. "Owner" owns or holds title to the facility.
"Operator™ is any person, firm or company who has responsibility
for the overall operation of a facility or activity subject to
regulation but does not include any employee, agent or
independent contractor of the person with responsibility for the
overall operation of a facility subject to regulation.

2.2832. _ _"Pass Through" #s-ethe-diseharge-into-a
POTW-of-petiveants— —whieh-will-nok-receive-adeguokte-Ereatment—in
the-PoPW-proeess means an indirecgt discharge which exits the POTW

T
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waters of the State in quantities or concentrations which
alone or_in conijunction with a discharge or discharages from other
scurces, is a cause of a violaticon of any reguirement of the
POTW's NPDES permit (including an increase in the magnitude or
duraticen of a violation}.

2.2533. "Permit"™ means an authorization issued by
the Chief to implement the requirements of this series.

2.3834. "POTW" means a "publicly owned treatment
works®.

2.3%35. "Point Source™ means any discernible,

confined and discrete conveyance, including, but not limited to,
any pipe, ditch, ¢hannel, tunnel, conduit, concentrated animal
feeding operations, well, discrete fissure, container, rolling
stock, or vessel or other flocating craft, from which pollutants
are or may be discharged.

2.3236. _ “Prlmary Industry Category™ means any
-industry category listed in Appendix A pursuant to Sectien 307(a)
of the CWA.

2.3337. "Privately Owned Treatment Works" means
any device or system which is:

2=33=2. Used to treat wastes other than the
cwner's waste; and

2<33=b. Not a POTW.

2.3438. "Process Wastewater®™ means any water

which, during manufacturing or processing, comes into direct
contact with or results from the production or use of any raw
material, intermediate produc¢t, finished product, by-preduct, or
waste product.

2.3539. "Proposed Permit®™ means a State NPDES
permit prepared after the close ¢of the comment period (and, when
applicable, any public hearing) which is sent to EPA for review
before final issuance by the Chief.

2.3640. "Publicly Owned Treatment Works"™ ("POTW")
means any treatment works owned by the State or any political
subdivision thereof, any municipality or any other public entity,
for the treatment of pollutants. This definition includes
sewers, pipes or other conveyances only if they convey wastewater
to a POTW providing treatment.

2.3%41. "Real Time Water Quality Control" means

page 6
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Series II, Sec. §46.2. 2.42,

the establishment of an effluent limitation which is based upon a
stream flow to discharge flow ratio, determined by the known
characteristics of the stream and the discharge.

2.3842. "Recommencing Discharger™ means a source
which recommences discharge after terminating cperations.

2.3543. "Regicnal Administrator™ means the
Regional Administrator of Regicnal Office (III) of the
Environmental Protection Agency, or an authorized representative.

2.4844, "Schedule of Compliance™ means a schedule
of remedial measures in a permit, including an enforceable
sequence of interim reguirements {(for example, actions,
operaticns, or milestone events) leading to compliance with the
CWA and State Act and regulations.

2.4%45. . _.."Secondary Industry Category™ means anvy
industry category which is not a primary industry category.

2.4246. .. "Secretary" as used in this series is the
Secretary of the Army. _ , L o o

2.4347. "Sewage from Vessels® means human body
wastes and the wastes from toilets and other receptacles intended
to receive or retain body wastes that are discharged from vessels
and regulated under Section 312 of CWA.

2.4448, "Sewage Sludge"™ means the sclids,
residues, and precipitate separated from or created in sewage by
the unit processes of a treatment works. "Sewage" as used in
this definition means any wastes, including wastes from humans,
households, commercial establishments, industries, and storm
water runoff, that are discharged to or otherwise enter a
treatment works.

2.4545. ~ "Site" means the land or water area where
any facility or activity is physically located or conducted,
including adjacent land used in connection with the facility or
activity. =~ - T o cTmT s e oo mmmmnrm e T Ll

2.4650. "State™ means the State of West Virginia.

2.4751. "State Act® or "State Law" means the West
Virginia Water Pollution Control Act, West Virginia Code Chapter
20, Article 3A, Section 1 et seg..

2.4852, "Total Dissclved So0lids™ means the total
dissolved (filterable) solids as determined by the use of the
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Series II, Sec. §46.2.72.53.

method specified in 40 CFR Part 136.

2.4553. "Toxic Pollutant™ means any pollutant
listed as toxic under Section 307(a) (1) of CWA,

2.5854. "Variance" means any mechanism or
provision under Sections 301 or 316 of CWA or under 40 CFR Part
125 or in the applicable effluent limitations guidelines which
allows modification to or waiver of the generally applicable
effluent limitation requirements or time deadlines of CWA. This
includes provisions which allow the establishment of alternative
limitations based on fundamentally different factors cr on
Sections 301(e), 301(g), 301(k}, 3C1(i} and 316(a) of CWA, where
appropriate.

2.5%55. "Wetlands"™ means those areas that are
inundated or saturated by surface or groundwater at a frequency
and duration sufficient to support, and that, under normal
circumstances, do support, a prevalence of vegetation typically
adapted for life in saturated scil conditions. Wetlands
generally include swamps, marshes, bogs, and similar areas.

§ 46-2-3. Permits.

3.1. Permit Reguirement. No person shall
discharge pollutants from a point source into State waters except
as authorized pursuant to a State NPDES permit. A NPDES permit
igsued pursuant to this series shall be deemed to be a permit
issued in accordance with Section 5 of the State Act.

3.2. Specific exclusions from NPDES permits.

a. It is recognized that the Federal NPDES
program excludes certain discharges from needing a NPDES permit
(although other Federal permits may be necessary) and that the
State Act, in certain instances, is broader in scope than the
Federal NPDES program. The discharge of dredged or £fill material
into navigable waters of the United States, for example, does not
need a Federal NPDES permits; rather a 404 permit from the U. S.
Army Corps of Engineers is reguired. The State Act regulates
discharges into all waters of the State including groundwater;
the FPederal NPDES program, on the other hand, regulates
discharges into a less inclusive category of waters. 1In
addition, the State Act regquires permits for construction of a
disposal system or part thereof and the discharge of pollutants
into the State's waters; the Federzl NPDES program, however, does

page 8
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not require permits for the construction of the facility but
rather just for the discharge of peollutants from a pecint source
into water of the United States. Finally, the Natural Streams
Preservation Act, West Virginia Code, Chapter 20, Article 5B,
Section 1 et sedq., reqguires a separate permit t¢ modify any of
the protected streams designated by the Legislature.

b. The following discharges dec not regquire a
NPDES permit; however, the specification of exclusions under
paragraph 3.2.a of this section shall not relieve any person of
any regquirement imposed by the State Act or regulations including
State Ackt permit requirements,

1. Any discharge of sewage from vessels,
effluent from properly-functioning marine engines, laundry,
shower, and galley sink wastes; or any other discharge incidental
to the normal operation of a vessel. This exclusion does not
apply to rubbish, trash, garbage, or other such materials
discharged overboard; nor to other discharges when the vessel is
operating in a capacity other than a means cf transportation such
as when used as an energy or mining facility, a storage facility,
or when secured to a storage facility, or when secured to the bed
cf the water or waters of the State for the purpose of mineral or
0il exploration or development.

2. Discharges of dredged or fill material
into waters of the State which are regulated under Section 404 of
CWA -

3. The introduction of pollutants into
publicly e¢r privately owned treatment works except as the Chief
may otherwise reguire under Section 6.3.k. Plans or agreements
to switch to this method of disposal in the future do not relieve
dischargers of the obligation to have and comply with permits
until all discharges of pollutants to waters of the State are
eliminated.

4. Any introduction of pollutants from
non-point source agricultural and silvicultural activities,
including runoff from orchards, cultivated crops, pastures, range
lands, and forest lands, but not discharges from concentrated
animal feeding operations as defined in Section 13.1, discharges
from concentrated aquatic animal production facilities as defined
in Section 13.2, and discharges from silvicultural point sources
as defined in Section 13.5.

5. Water, gas, or other material which is
injected into a well either to facilitate production ¢f o0il or
gas, or for disposal purposes and is approved by the State
pursuant to applicable State law.

page 9
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6. Return flows from irrigated agriculture.

7. any discharge in compliance with the
instructions of an On-Scene Coordinator pursuant te 40 CFR 1310
{(The National 0il and Hazardous Substance Pollution Plan) or 33
CFR 153.10(e) (Pollution by 0il and Hazardous Substances).

c. wWhen issuing permits reguired under the
State Act but not required by NPDES, the Chief may follow the
procedures set forth in this series.

3.3, - NPDES permits issued by EPA.

a. The Chief shall adopt as permits issued
under the State Act all NPDES permits that have been issued by
the Regional Administrator and taken effective prior to the
effective date of this series which are transferred by the
Regional Administrator and accepted by the Chief for
administration and enforcement.

b. Acceptance of a NPDES permit from the
Regional Administrator shall not supersede any permit previously
issued under the State Act. All provisions of both permits shall
be in force; except, in the event of a conflict, the more
stringent provisions shall apply. Such permits shall be deemed
consolidated and considered as a single permit for the purposes
of reporting, administration and enforcement.

C. Those unexpired permits previously issued
under the State Act shall be revoked by the Chief whenever a new
NPDES permit is issued for the same facility under this series;
the issuance of the new permit shall constitute cause for
revocation under the State Act. Any unexpired NPDES permit
issued by the U.S.EPA shall not be enforceable by the Chief upcon
the issuance ¢of a NPDES permit under this series.

3.4. Effect of a permit.

2. Except for any toxic effluent standards
and prohibitions imposed under Section 307 of the CWA, compliance
with a permit during its term constitutes complliance, for
purposes ¢f enforcement with Sections 301, 302, 306, 307, 318,
403 and 405 of CWA. 1In addition, one who is in compliance with
the terms and conditions of a permit shall not be subject to
criminal prosecution under Section 19 of the State Act for
pollution recognized and authorized by such permit. However, a
permit may be revoked, suspended, revoked and reissued or
modified during its term for cause as set forth in Section 9.

b. The issuance of a permit does not convey
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any property rights of any sort, or any exclusive privilege.
3.5. Duration and transferability of permits.

a. Permits shall be effective for a fixed
term not to exceed five (5) years.

b. A permit may be extended by the Chief for
a2 period not to exceed eighteen (18) months beyond its expiration
date if the applicant has made a timely and complete application
for permit reissuance. Timeliness of an application for permit
reissuance is governed by Section 4.3 of these rules. A complete
application, for purposes ¢f this extension, shall mean that the
required number of copies ¢f the application were submitted,
including the filing fee required by the West Virginia
legislative Rules, State Water Resources Board, Series IITI,
Section 7, and the application forms were signed as required
under Secticn 4.6 of these rules. Completion, as set forth in
this section, shall not preciude the Chief from reguesting
additional information from the applicant during the subsequent
- substantive review and does not result in the imposition of the
regulatory time frame established in Section 4.2.f. When =z
permit is issued, the extended permit, if stil]l effective, is
automatically void. . L .

C. Transfer of permits - Permits may be
transferred from a permittee to another person by either
modifying an existing permit, or by an automatic transfer under
subsection 3.5.d of this section. In transferring a permit from
a permittee to another person, the Chief shall determine that Ethe
proposed permittee has all necessary permit responsibility.

d. Any permit may be auvtomatically
transferred to a new permittee if:

1. The current permittee notifies the Chief
on the forms prescribed by the Chief at least thirty (30) days in
advance of the proposed transfer date in paragraph d.2 of this
section;

2. The notice includes a written agreement
between the existing and new permittees containing a specific
date for transfer of the permit and explaining the extent of
permit responsibility, coverage, and liability between them; and

3. The Chief does not notify the existing
permittee and the proposed new permittee of his or her intent to
require the transfer through permit modification or to require a
new application be filed rather than agreeing to the transfer of
the permit or his denial of the transfer reguest. If this

4
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notification is not received by the permittee and proposed new
permittee within 30 days after the Chief's receipt of the
permittee's notice under subsectien 3.5.d4.1 and 3.5.d.2, then the
transfer is effective on the date specified in the agreement
required by paragraph d.2 of this section.

3.6. Prohibitions - No permit may be issued:

2. When the conditions of the permit do not
provide for compliance with the applicable requirements of the
CWA and State Act;

b. By the Chief where the Regional
Administrator has objected to issuance of the permit;

C. When, in the Jjudgment of the Secretary,
anchorage and navigation in or on any waters of the State would
be substantially impaired by the discharge;

d. For the discharge of any radioclogical,
chemical, or biological warfare agent or high-level radioactive
waste;

e, For any discharge inconsistent with a plan
or plan amendment approved under Section 208(b) of CWA; or

£. To a new source or a new discharger, if
the discharge from its construction or operation will cause or
contribute to the violation of water guality standards. The
owner or operator of a new source or new discharger proposing to
discharge into a water segment which does not meet applicable
water quality standards or is not expected to meet those
standards even after the application of the effluent limitations
required by Section 301(b) (1) (A} and 301(B) (1) (B} of CWA, and for
which the State or interstate agency has performed a peollutant
load allocation for the pollutants to be discharged, must
demonstrate, before the close of the public comment periods that:

1. There are sufficient remaining pollutant
load allocations to allow for the discharge; and

2. The existing dischargers into that segment

are subject to compliance schedules designed to bring the segment
into compliance with applicable water gquality standards.
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§ 46-2-4. Application for Permits.
4.1. . Duty to apply.
a. Any person who discharges or proposes to

discharge pollutants and who does not have an effective permit,
except persons covered by general permits and persons excluded
under Section 3.2, shall submit a complete application in the
manner and on a form prescribed by the Chief and in accordance
with the following pardgraphs and accompanied by the filing fee
as prescribed in Series III, Section 7:

b. When a facility or activity is owned by
one person but is operated by another, the application should be
submitted by the operator. The Chief may require documentation
of the permit responsibility and liability of the owner and
operator and may propose and issue the permit to either one or
both the owner and operator, but only after notice to both the
owner and operator; or, the Chief may denv the permit until the
responsible party or parties apply for the permit.

4.2. Completeness,
a. Por the purpeses of this section, the term
"Chief" includes an authorized representative except in paragraph
4.2.f. ) a ’ o N T ’ T ’ ’ T N
b. The Chief shall not begin the processing

0of a permit before receiving a complete application.

c. The Chief shall review every application
for completeness in not more than 90 davs. Upon completing the,
review, the Chief shall notify the applicant in writing whether
the application is complete, If the application is incomplete,
the Chief shall list the information necessary to make the
application complete. When the application is for an existing
source, the Chief shall specify in the request for supplemental
information a date for submitting the necessary information. The
Chief shall notify the applicant that the application is complete
upon receiving this information.

d. If an applicant fails or refuses to submit
the requested supplemental information, the permit application
may be denied and appropriate enforcement action may be taken
under the applicable provisions of the State Act.

e, The applicaticn shall be considered

complete on the date on which the Chief notifies the applicant to
that effect as provided in paragraph 4.2.c of this section.
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£. The Chief shall have not mere than ninety
(90) days tc act upon the completed application ; unless EPA has
filed a written objection except this limitation may be extended
by the period of time granted by the Chief under Section J]2.1l.b.1
and 12.4.a of these rules.

4.2.9. For a period of one (l) yvear after date of
these rules, the time period for completeness under paragraph
4.2.c and time period for acting upon a ccmpleted application
under paragraph 4.2.f may be extended by the Chief when necessary
but in no case shall the combined time periods under these
paragraphs exceed 240 days.

4.3, Time to apply - Any person proposing a new
discharge shall submit an application at least 180 days prior to
commencing construction of the facility, unless permission for a
shorter time period has been granted by the Chief. Any person
with an existing permit shall submit a new application at least
180 days before the expiration date of the existing permit,
unless permission for a shorter time period has been granted by
the Chief. Any person proposing to abandon a facility under
Chapter 20-3A-5(b) (6) of the sState Act shall apply for and obtain
a permit as required by that section at least 180 days prior teo
abandonment.

4.4. Information required from applicant(s).

a. All applicants shall provide the Chief a
complete application in the manner and on a form prescribed by
the Chief. The form may require information in addition to that
specified in this section.

1. The activities conducted by the applicant
which require it to obtain permits.

2. Name, mailing address, and location of the
facility £for which the application is submitted.

3. Up to four Standard Industrial
Classification (8IC) codes which best reflect the principal
products or services provided by the facility.

4, The operator's name, address, telephone
number, ownership status, including the name and address of the
owner if different, and status as Federal, State, private,
public, or other entity.

5. Other relevant permits as defined in
40 CPR 122.21(£f) (6).
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6. A topographic map {(or other map drawing if
a topographic map is unavailable) drawn tc a reasonable scale and
extending at least one (1) mile beyond the site, depicting the
facility and each of its intake and discharge structures; each of
its hazardous waste treatment, storage, or disposal facilities;
each well where fluids from the facility are injected
underground; and those wells, springs, other surface water
bodies, and drinking water wells listed in public records or
otherwise known to the applicant in the map area.

7. A brief description of the nature of the
business.

b. Existing sewage, manufacturing,
commercial, mining and silvicultural discharges shall also
provide the following information to the Chief, using application
forms provided by the Chief:

1. Outlet location. The latitude and
longitude to the nearest second and the name and alphanumeric
designation of the immediate receiving stream or river mile point
where applicable.

2. Line drawing. A line drawing o©of the water
flow through the facility with a water balance, showing
operations contributing wastewater to the effluent and treatment
units. Similar processes, operations, or procduction areas may be
indicated as a single unit, labeled to correspond to the more
detailed identification under paragraph 4.4.b.3 of this section.
The water balance must show approximate average flows at intake
and discharge points and between units, including treatment
units. If a water balance cannct be determined, the applicant
may provide instead a pictorial description ¢f the nature and
amount of any sources of water and any collecticon and treatment
measures.

3. Average flows and treatment. A& narrative
identification of each type of process, operation, or production
area which contributes wastewater to-the effluent for each
outlet, including process wastewater, cooling water, sewage, and
storm water runoff {(including material storage area runoff), the
average flow which each wastewater contributes; and a description
of the treatment, if any, each wastewater receives, including the
gltimate disposal of any solid or fluid wastes other than by
discharge. Process, operations or production areas may be
described in general terms (for example, "dye-making reactor™,
"distillation tower™). For a privately owned treatment works,
this information may include the identity of each user of the
treatment works.
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4. Intermittent flows. If any of the
discharges described in paragraph b.3 of this section are
intermittent or seasconal, a description of the frequency,
duration and flow rate of each discharge occurrence {(except for
storm water runoff, splllage, or leaks.

5. Maximum production. If an effluent
guideline promulgated under Section 304 of CWA applies to the
applicant and is expressed in terms of production (or other
measure of operation), a reasonable measure of the applicant's
actual production reported in the units used in the applicable
effluent guideline. The reported measure must reflect the actual
production of the facility as required by Section 7.2.b.

6. Improvements. If the applicant is subject
to any present regquirements or compliance schedules for
construction, upgrading or operation of waste treatment
equipment, an identification of the abatement project, and a
iisting of the required and projected final compliance dates.

: 7. Effluent characteristics. Information on
the discharge of pollutants is specified in this sub-paragraph.
When "quantitative data" for a pollutant is required, the
applicant must collect a sample of effluent and analyze it for
the pollutant in accordance with analytical methods approved
under 40 CFR 122.21{(g)(7) and 40 CFR Part 136. When no
analytical method is approved the applicant may use any suitable
method but must provide a description of the method. When an
applicant has two or more cutlets with substantially identical
effluents the Chief may allow the applicant to test only one
outlet and report that the guantitative data also applies to the
substantially identical outlet, The requirements in paragraphs
4.4.b.7.iii and 4.4.b.7.iv of this section that an applicant must
provide gquantitative data for certain pollutants known or
believed to be present does not apply to pollutants present in a
discharge solely as the result of their presence in intake water;
however, an applicant must report such pollutants as present.
The Chief may require that grab samples or composite samples be
used for particular pollutants. BAn applicant is expected to
*know or have reason to believe"™ that a pollutant is present in
an effluent based on an evaluation of the expected use,
production, or storage of the pollutant, or on any previous
analyses for the pollutant. (For example, any pesticide
manufactured by a facility may be expected to be present in
contaminated storm water runoff from the facility).

i.a. Every applicant must report quantitative
data for every outlet for the following parameters relating to
pollutants unless the prescribed form indicates that such data is
ROt necessary:
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1. Biockhemical Qxygen Demand (BOD

2. Chemical Oxygen Demand

3. Total Organic Carbon

4. Total Suspended Sclids

5. Ammonia {as N)

6. Temperature {both winter and summer)
7. pH

B. At the applicant’s reguest, the Chief may
walve the reporting requirements for particular point sources or
for a particular industry category for one or mocre of the
pollutants listed in paragraph 4.4.b.7.i.2 of this section if the
applicant has demonstrated that such a waiver is appropriate
because informaticn adequate to support issuance of a permit can
" be obtained with less stringent requirements.

ii. Each applicant with processes in one or
more primary industry category (see Appendix A) contributing to a
discharge must report quantitative data for the following
pollutants in each outlet containing process wastewater:

A, The organic toxic pollutants in the
fractions designated in Table I of Appendix D (July 1, 1385) for
the applicant's industrial category or categories; and provided,
further, that testing and reporiting for the base/neutral fraction
in the Once-Through Cooling Water, Fly Ash and Bottom Ash
Transpori Water process wastestreams of the Steam Electric Power
Plant industrial category shall not apply. Table II of Appendix
D {July 1, 1985) lists the organic toxic pellutants in each
fraction. The fractions result from the sample preparation
required by the analytical procedure which uses gas
chromotography/mass spectrometry. A determination that an
applicant falls within a particular industrial category for the
purpcses of selecting fractions for testing is not conclusive as
tc the applicant's inclusion in that category for any other
purpeoses.

B. The pollutants listed in Table III of
Appendix D (July 1, 1985){the toxic metals, cyanide, and total
phenols).

iii. :
A, Each applicant must indicate whether it
knows or has reason to believe that any of the pollutants in

-
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Table IV of Appendix D (July 1, 1985) (Certain conventional and
nenconventional pollutants) is discharged from each outlet. If
an applicable effluent limitations guideline either directly
limits the pollutant or, by its expressed terms, indirectly
limits the pollutant through limitaticns on an indicator, or upon
a specific request by the Chief for certain Table IV pollutants
at the issuance of the application, or at such later time as
provided in 4.4.b.12, the applicant must report guantitative
data. For every pollutant discharged which is not so limited in
an effluent limitations guideline or specifically requested by
the Chief, the applicant must either report cquantitative data or
briefly describe the reasons the pellutant is expected to be
discharged.

B. Each applicant must indicate whether it
knows or has reason toc believe that any of the pollutants listed
in Table TII or Table III of Appendix D (July 1, 1885) (the toxic
pollutants and total phenols) for which guantitative data are not
otherwise reguired under paragraph 4.4.b.7.1i1 of this section, is
discharged from each outfall. For every pollutant expected to be
discharged in concentrations of 10 ppb cor greater the applicant
nust report guantitative data. For acrolein, acrylonitrile, 2,
4-dinitrophencl, and 2- methyl-4.,6 dinitrophenol, where any of
these four pollutants are expected to be discharged in
concentrations of 100 ppb or greater the applicant must report
quantitative data. For every pellutant expected to be discharged

in concentrations less than 10 ppb, or in the case of acroleirn,
acrvlionitrile, 2,4-dinitrophenel, and 2- methyl-4,6
dinitrophencl, in concentrations less than 100 ppb, the applicant
must either submit gquantitative data or briefly describe the
reasons the pollutant is expected to be discharged. An applicant
qualifying as a small business under paragraph 4.4.b.8 of this
section is not required to analyze for pollutants listed in Table
IT of Appendix D (July 1, 1985) (the organic toxic pollutants).

iv. Each applicant must indicate whether it
knows or has reason tc believe that any of the pollutants in
Table V of Appendix D (July 1, 1985) (certain hazardous substances
and asbestos) are discharged from each outlet. For every
pollutant expected to be discharged, the applicant must briefly
describe the reasons the pollutant is expected to be discharged,
and report gquantitative data it has for any poliutant.

Ve Each applicant, except sewage facilities,
nust report qualitative data, generated using a sc¢reening
procedure not calibrated with analytical standards, for 2, 3, 7,
8~tetrachlorodibenzo~p-dioxin (TCDD) if it:

A, Uses or manufactures 2, 4,
S~trichlorophenoxy acetic acid (2,4,5-t);
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2~-(2,4,5-trichlorophenoxy) propancic acid (Silvex,2,4,5-TP):
2-{2,4,5-trichlorophenoxy) ethyl 2, 2-dichloropropicnate (Erbon);
0, O-dimethyl 0-(2,4,5-trichlcorophenyl) phosphorathiate (Ronnel);
2,4-5-trichlorophenol (TCP); or hexachlorophene {(HCP); or

B. Enows or has reason to believe that TCDD
is or may be present in an effluent.

8. Small business exemption. An applicant
which qualifies as a small business under one of the following
criteria is exempt from the requirements in paragraphs
4.4.b.7.ii.2 or 4.4.b.7.1ii.A of this section to submit
gquantitative data for the pollutants listed in Table II of
Appendix D (July 1, 1985) {(the organic toxic pollutants):

i. For all other applicants, gross total
annual sales averaging less than $100,000 per vear.

S. Used or manufactured toxics. A listing of
any toxic pollutant which the applicant does or expects that it
will during the next five {(3) vears use or manufacture as an
intermediate or final product or by-product.

0. Biological toxicity tests. An
identification of any biological toxicity tests which the
applicant knows or has reascn to believe have been made within
the last three (3) years on any of the applicant's discharges or
on a receiving water in relation to a discharge.

11. Contract analyses. If a contract
ilaboratory or consulting firm performed any of the analyses
required by paragraph 4.4.b.7 of this section, the identity of
each laboratory or firm and the analyses performed.

1z. Additicnal information. In addition to
the information reported on the application form, applicants
shall provide to the Chief, at his or her request, such other
information as the Chief may reasonably require to assess the
discharges of the facility and to determine whether to issue a
NPDES permit. The additional information may include additional
quantitative data and bioassays to assess the relative toxicity
to aguatic life of the discharges and requirements to determine
the cause of the toxicity.

C. New and existing concentrated animal
feeding operations and concentrated aguatic animal production
facilities shall provide the following information to the Chief,
using the application form provided by the Chief:

1. For concentrated animal feeding
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operations:

i, The type and number of animals in open
confinement and housed under roof.

ii. The number of acres used for confinement
feeding.

iii. The design basis for the runeoff diversion

and control system, if one exists, including the number of acres

of contributing drainage, the storage capacity, and the design
safety factor.

2. For concentrated aguatic animal production
faciliities: .
i. The maximum daily and average monthly flow
from each outlet.
_ , ii. The number o©f ponds, raceways, and similar
structures.
iii. The name of the receiving water and the

source of intake water.

iv. For each species of aquatic animals, the
total yearly and maximum harvestable weight.

V. The calendar month of maximum feeding and

the total mass of food fed during that month,

3. Any other information the Chief may
reasonably reguire.

g. Variance requests by non-°PCTWs, A
discharger which is not a publicly owned treatment works (POTW)
may request a variance from otherwise applicable effluent
limitations under any of the following statutory or regulatory
provisions within the times specified in this paragraph:

1. Fundamentally different factors. A
reguest for a variance based on the presence of "fundamentally
different factors™ from those on which the effluent limitations
guideline was based shall be made by the close of the public

comment period under Section 12.1. The request shall explain how

the requirements of 40 CFR Part 125, Subpart D have been met.

2. Nonconventional pollutants. A reguest for
a variance from the BAT reqguirements for CWA Section 301(b){(2)(F)

pollutants (commonly called "nonconventional pollutants™)
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pursuant to Secticn 301{c} of CWA because cf the economic
capability of the owner or operator, or pursuant tc Section
301(g) of CWA because of certain environmental considerations,
when those requirements were based on effluent limitation
guidelines, must be made by:

i. Submitting an initial request teo the
Regional Administrator, as well as to the Chief, stating the name
of discharger, the permit number, the outlet number(s), the
applicable effluent guideline, and whether the discharger is
requesting a Section 301(¢) or Section 301(g) modification or
both. This request must have been filed not later than:

A. September 25, 1978, for a pollutant which
is controlled by a BAT effluent guideline promuigated before
December 27, 15977; or

B. 270 days after promulgation of an
applicable effluent limitation guideline for guidelines
promulgated after December 28, 1977; and

ii. Submitting a completed request no later

" than the close of the public comment period under Section 12.1
demonstrating that the applicable requirements of 40 CFR Part 125
have been met. : e eT s e s e

iii. Reguests for variance from effluent
limitations not based cn effluent limitation guidelines, need
only comply with paragraph 4.4.d.2.ii of this section and need
not be preceded by an initial request under paragraph 4.4.d.2.1
of this secticen.

3. Delay in constructicon of POTW. An
extension under CWA Section 301(i){2) of the statuteory deadlines
in Sections 301(b} (1) {A) or (B)(1)(C) of CWA based cn delay in
completion of a POTW into which the scurce is to discharge must
have been regquested on or before June 26, 1978, or 180 days after
the relevant POTW requested an extension under paragraph 4.4.e.l
¢f this section, whichever is later, but in no event may this
date have been later than December 25, 1978. The request shall
gxplain how the reqguirements of 40 CFR Part 1235, Subpart J have

een met. oo e

4. Innovative technology. An extension under
CWA Section 301(k) from the statutory deadline of Sectiocn
301{b) (2) (A} for best available technology based on the use of
innovative technology may be requested nc later than the close of
the public comment period under Section 12.1 for the discharger's
initial permit requiring compliance with Section 301(b){2)(a).
The reguest shall demonstrate that the requirements of 40 CFR

=
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Part 125 have been met.

5. Water quality related effluent
limitations. A modification under Section 302(b) (2) of
reguirements under Section 302(a} for achieving water guality
related effluent limitations may be reguested no later than the
close of the public comment period under Section 12.1 on the
permit from which the modification is sought.

6. Thermal discharge. & variance under CWA
Section 316(a) for the thermal component of any discharge must be
filed with a timely application for a permit under this secticn,
except that if thermal effluent limitations are established under
CWA Section 402(a)(l) or are based on water quality standards the
regquest for a variance may be filed by the close of the public
comment period under Secticn 12.1. A copy of the request as
reguired under 40 CFR Part 125, Subpart H, shall be sent to the
Chief as reguired under that section.

e. Variance regquests by POTWs. 2 discharger
which is a publicly owned treatment works (POTW) may regquest a
variance from otherwise applicable effluent limitations under
either of the following statutory provisions as specified in this
paragraph:

1. Delay in construction. An extension under
CWA Section 301(i) (1) of the statutory deadlines in CWA Sections
301(b) (1) (B) or (b)(1l){(C) based on delay in the construction of
the POTW must have been reguested on or before June 26, 1978.

2. Water quality based effluent limitation.
A modification under CWA Section 302(b){(2) of the reguirements
under Section 302(a) for achieving water guality based effluent
limitations shall be requested no later than the close ¢f the
public comment period under Section 12.1 on the permit from which
the modification is socught.

f. Expedited variance procedures and time
extensions:

1. Notwithstanding the time requirements in
paragraphs 4.4.d and 4.4.e of this section, the Chief may notify
a permit applicant before a draft permit is issued that the draft
permit will likely contain limitations which are eligible for
variance. In the notice the Chief may require the applicant as a
condition of consideration of any potential variance request to
submit a request explaining how the requirements of 40 CFR Part
125 applicable to the variance have been met and may reguire its
submission within a specified reascnable time after receipt of

3
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the notice. The notice may be sent before the permit application
has been submitted. The draft or final permit may contain the
alternative limitations which may become.effective upon final
grant of the variance.

2. A discharger who cannot file a complete
reguest reguired under paragraphs 4.4.4.2.1i or 4.4.4.2.1i1ii of
this section may request an extension. The extension may be
granted or denied at the discretion ¢of the Chief.. Extensions
shall be no more than 6 months in duration.

4.5, Record keeping. Applicants shall keep
records of all data used to complete permit applications and any
supplemental information submitted for a period of at least three
(3) years from the date the application is signed.

4.6. Signatories to permit applicaticns and
reports.
a. Applications. &all permit applications

shall be signed as fcllows:

1. For a corporaticn: by a respensible
cerpcrate officer. For the purpecse of this section, a
responsible corporate officer means:

i, A president, secretary, treasurer, or
vice-president of the corporation in charge of a principle
business function, cor any other perscn who performs similar
policy or decision making functions for the corporation, or

ii. The manager of cne or more manufacturing,
production, or operating facilities employing more than 250
Persons or having gross annual sales or expenditures exceeding
$25 million {in second-quarter 1980 dollars), if authority to
sign documents has been assigned or delegated to the manager in
accordance with corporate procedures,

NOTE: The Chief does not regquire specific assignments or
delegations of authority to responsible corporate officers
identified in Section 4.6.a.l1.1, The Chief will presume that
these responsible corporate officers have the reguisite authority
to sign permit applications unless the corporation has notified
the Chief to the contrary. Corporate procedures governing
authority to sign permit applications may provide for assignment
or delegation to applicable corporate positions under Secticon
4.6.2,1.i1 rather than to specific individuals.

2. For a partnership or sole proprietorship:
by a general partner or the proprietor, respectively: or
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3. For a municipality, State, Federal, or
other public agency: by either a principal executive officer or
ranking elected official. For purposes of this section, a
principal executive officer of a Federal agency includes:

i. The Chief executive officer of the agency,

or

ii. A senior executive officer having
responsibility for the overall operations of a principal
geographic unit of the agency (e.g., Regicnal Administrator of
EPA.)

b. Reports. All reports required by permits
and other information reguested by the Chief, shall be signed by
a person described in paragraph 4.6.a of this section, or by a
duly authorized representative of that person. A person is a
duly authorized representative only if:

1. The authorization is made in writing by a

person described in paragraph 4.6.a of this section;

2. The authorization specifies either an
individual or a position having responsibility for the overall
operation of the regulated facility or activity, such as the
position of plant manager, operator of a well or a well field,
superintendent, or position of equivalent responsibility cor an
individual or position having overall responsibility for
environmental matters for the company. (A duly authorized
representative may thus be either a named individual or any
individual occupying a namé&d position); and

3. The written authorization is submitted to
the Chief.

c. Changes to authorization. TIf an
authorization under paragraph 4.6.b of this section is nc longer
accurate because a different individual or position has
responsibility for the overall operation of the facility, a new
authorization satisfying the requirements of paragraph 4.6.b of
this section must be submitted to the Chief prior to or together
with any reports, information, or applications tec be signed by an
authorized representative.

d. Certification. Any person signing a

document under paragraphs 4.6.a or 4.6.b of this section shall
make the following certification:
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"I certify under penalty of law that this document and all
attachments were prepared under my direction or supervision in
accordance with a system designed to assure that qualified
personnel properly gather and evaluate the information submitted.
Based on my inquiry of the person or persons who manage the
system, or those persons. directly respconsible for gathering the
information, the information submitted is, to the best of my
knowledge and belief, true, accurate, and complete. I am aware
that there are significant penalties for submitting false
information, including the possibility of fine and imprisonment
for knowing violations."”

4.7 Filing fee., For all NPDES permits, the
£iling fees required under Series III, Section 8 shall apply, as
though £fully set forth herein.

§ 46-2-5. Conditions Applicable to All Permits.

The following conditions apply to all

- permits. All conditions shall be incorporated into the permits
elther expressly or by reference. If incorporated by reference,
a specific citation to these regulations must be given in the
permit.

5.1. ’ Duty to comply:

a. The permittee must comply with all
conditicons of this permit., Permit noncompliance concentrations
constitutes a violation of the CWA and State Act and is grounds
for enforcement action; for permit modification, revecation and
reissuance, suspension or revoccation; or for denial of a permit
renewal application.

b. The permittee shall comply with all
effluent standards or prohibitions established under Section
307(a) of the CWA for toxic pollutants within the time provided
in the regulations that establish these standards or
prchibitions, even if the permit has not yet been modified to
incorporate the requirement.

5.2, Duty to reapply. If the permittee wishes
to continue an activity regulated by this permit after the
expiration date of this permit, the permittee must apply fer a
new permit at least 180 days prior to expiration ¢f the permit.

5.3. Need to halt or reduce activity not a
defense. It shall not be a defense for a permittee in an
enforcement action that it would have been necessary tc halt or
reduce the permitted activity in order to maintain compliance
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with the conditions of this permit.

5.4. Duty to mitigate. The permittee shall
take all reasonable steps to minimize or prevent any discharge in
violation of this permit which has a reascnable likelihood of
adversely affecting human health or the environment.

5.5. Proper operation and maintenance, The
permittee shall at all times properly operate and maintain all
facilities and systems of treatment and control (and related
appurtenances) which are installed or used by the permittee to
achieve compliance with the conditions o¢f this permit. Proper
operation and maintenance also include adeguate laboratory
controls, and appropriate guality assurance procedures. Unless
ctherwise reguired by Federal or State law, this provision
reguires the operation of back-up auxiliary facilities or similar
systems which are installed by the permittee only when the
operation is necessary to achieve compliance with the conditions
of the permit., For domestic waste treatment facilities, waste
treatment operators as classified by State Health Department
Regulationg authorized under Chapter 16, Article 1, Public Healkth
Laws, Code of West Virginia, will be reguired except that in
circumstances where the domestic waste treatment facility is
receiving any type of industrial waste, the Chief may require a
more highly skilled operator.

5.6. Permit actions. This permit may be
modified, revoked and reissued, suspended, or revoked for cause.
The filing of a request by the permittee for a permit
modification, revocation and reissuance, or revocation, or a
nectification of planned changes or anticipated noncompliance,
does not stay any permit condition.

5.7, Property rights. This permit does not
convey any property rlghts of any sort, or any exclusive
privilege. .

5.8, Duty to provide information. The
permittee shall furnish to the Chief, within a reasonable
specified time, any information which the Chief may regquest to
determine whether cause exists for modifying, revoking and
reissuing, suspending, or revoking this permit, or to determine
compliance with this permit. The permittee shall also furnish to
the Chief, upon request, copies of records required to be kept by
this permit.

5.9. Inspection and entry. The permittee shall
allow the Chief, or an authorized representative, upon the
Presentation of credentials and other documents as may be
reguired by law, toc:
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a. Enter upon the permittee's premises in
which an effluent source or activity is located, cor where records
must be kept under the conditions of this permit;

b. Eave access to.and copy at reasonable
times, any records that must oe kept under the conditions of this
permit;

C. Inspect at reasonable timesg any
facilities, eguipment (including meonitoring and control
equipment), practices, or operations regulated or reguired under
this permit; and

d. Sample or monitor at reascnable times, for
the purposes cf assuring permit compliance or as otherwise
authorized by the State Act, any substances or parameters at any
location.

5.10. Mcnitoring and reccrds:

a., Monitering must be conducted according to
test procedures approved under 40 CFR Part 136 as in effect duity
%7-&983 Octoker 8, 1981, unless cther test precedures nave been
specified in &his the permit. :

b. Samples and measurements taken for the
purpose of mohitoring shall be representative of the monitored
activity.

C. The permittee shall retain records of all
monitoring information calibration and maintenance records and
all criginal chart recordings for continuous monitoring
instrumentation, copies of all reports reguired by &his the
permit, and records of all data used to complete the application
for this permit, for a period of at least three (3) years from
the date of the sample, measurement, report or application. This
period may be extended by reguest of the Chief at any time.

d. Records of monitoring information shall
include: ) o . ) )

1. The date, exact place, and time of
sampling or measurements;

2. The individual(s) who performed the
sampling or measurements;

3. The date{s) analyses were performed;
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4. The individual(s! who performed the
analyses; if a2 commercial laboratory is used, the name and
address of the laboratory;

5. The analvtical techniques or methods used:
and
6. The results c¢f such analyses.
e. Monitoring results shall be reported on

DMRs and at the intervals specified elsewhere in £his the permit.

z. - If the permittee monitors any peollutant at
any menitoring point specified in the permit more freguently than
reguired by the permit, using approved test procedures or as
specified in the permit, the results of this monitoring shall be
included in the calculation and reporting of the data submitted
in the DMR.

g. Calculations for all limitations which
require averaging of measurements shall utilize an arithmetic
mean unless otherwise specified by the Chief in the permit.

h. The permittee shall not knowingly render
inaccurate any monitoring device reguired to be used under this
permit.

.11, Signatory requirement. All zpplications,

reports or information submitted to the Chief shall be signed and
Ccertified as reguired in Section 4.6.

5.12. Reporting regquirements:

a. Planned changes. The permittee shall give
notice to the Chief ¢f any planned physical alterations or
additions to the permitted facility which may affect the nature
or quantity of the discharge and of any planned c¢hanges in the
method of operating the facility which may affect the nature or
guantity of the discharge. Notice is required when:

1. The alteration or addition to a permitted
facility may meet one of the criteria for determining whether a
facility is a new source in Section 13.7.b; or

2. The alteration or addition could

significantly change the nature or increase the quantity of
pocllutants discharged. This notificaticn applies to
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pollutants which are subject neither to effluent limitations in
the permit, nor to notification reguirements under Section 5.l.b.

b. Anticipated noncompliance. The permittee
shall give advance nctice to the Chief of any planned changes in
the permitted facility or activity which may result in
noncompliance with permit requirements.

c. Transfers. This permit 1s not
transferable to any person except after notice tec the Chief. The
Chief may regquire modification or revocation and reissuance of
the permit to change the name of the permittee and incozporate
such other reguirements as may be necessary.

d. Compliance schedules. Reports of
compliance or noncompliance with, or any progress reports on,
interim and final reguirements contained in any compliance
schedule of this permit shall be submitted no later than 14 days
following each schedule date.

e, Immediate reportings:

1. The permittee shall report any
noncompliance which may endanger health or the envircnment
immediately after becoming aware of the circumstances by using
the Division of Water Resources'® Emergency HNotification Number
1-800-642-3074. A written submission shall be provided within
five (5) days of the time the permittee becomes aware of the
circumstances. The written submission shall contain a
description of the nencompliance and its cause; the period of
noncompliance, including exact dates and times, and if the
noncompliance has not been corrected, the anticipated time it is
expected to continue; and steps taken or planned to reduce,
eliminate, and prevent reécurrence of the noncompliance.

2. . The following shall also be reported
immediately:

i. Any unanticipated bypass which exceeds any
effluent limitation in the permit:;

ii. Any upset which exceeds any effluent
limitation in the permit; and

iii, Violation of a maximum daily discharge
limitation for any of the polliutants listed by the Chief in the
permit to be reported immediately. This list shall include any
toxic pollutant or hazardous substance, or any pollutant
specifically identified as the method to control a toxic
pollutant or hazardous substance.
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3. The Chief may waive the written report on
a case-by-case basis iIf the oral report has been received in
accordance with the above.

4. Compliance with the reguirements of
paragraph 5.12.f of this section shall not relieve a person of
compliance with Series 3, Section 1 of the Board's rules.

£. In addition to the above reporting
requirements, all existing manufacturing, commercial, and
silvicultural dischargers must notify the Chief in writing as
scon as they know or have reason to believe:

1. That any activity has occurred or will
occur which would result in the discharge, on a routine or
frequent basis, of any toxic pollutant which is not limited in
the permit, if that discharge will exceed the highest of the
follewing ™notification levels":

i. Cne hundred micrograms per liter (100
ug/1};

ii.- Two hundred micrograms per liter (2C0
ug/l) for acrolein and acrylonitrile; five hundred micrograms per
liter (500 ug/l) for 2,4-dinitrophencl and for 2-methyl-4,
6-dinitrophenol; and one milligram per liter (1 mg/l1l} for
antimony;

iii. Five {5) times the maximum concentration
value reported for that pollutant in the permit applicaticn in
accordance with Section 4.4.b.7 or 4.4.b.9; and

iv. The level established by the Chief in
accordance with Section 6.8+5%3.9.

2. That any activity has occurred or will
occur which would result in any discharge (on a non-routine or
infrequent basis) of a toxic pollutant which is not limited in
the permit, 1If that discharge will exceed the highest of the
following "notification levels"™:

i. Five hundred micrograms per liter (500
ug/1);

ii. "One milligram per liter (1 mg/l) for
antimony;

iii, Ten (10) times the maximum concentration
value reported for that pollutant in the permit application in
accordance with Section 4.4.b.7.
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iv. The level established by the Chief in
accordance with Section 6.bs%<3.9.

3. That they have begun or expect to begin to
use or manufacture as an intermediate or final product or
by-product of any toxic pollutant which was ncot reported in the
permit application under Section 4.4.b.9 and which will result in
the discharge on a rcutine or freguent basis cf that toxic
pollutant at levels which exceed five times the detection limit
for that pollutant under approved analytical procedure.

4. That they have begun or expect to begin to
use or manufacture as an intermediate or £final preduct or
by-product of any toxic pollutant which was not reported in the
permit application under Section 4.4.b.9 and which will result in
the discharge on a non-routine or infrequent basis of that toxic
pollutant at levels which exceed ten times the detection limit
for that pollutant under approved analvtical procedure.

g. Other noncempliance. The permittee shall
report all instances of nonccempliance not reported under the
above paragraphs at the time monitering reports are submitted.
The reports shall contain the infermation listed in paragraph
5.12.2.1 of this section.

h. Other informaticon. Where the permittee
becomes aware that it failed to submit any relevant facts in a
permit application, or submitted incorrect informaticn in a
permit application or in any report to the Chief, it shall
Promptly submit such facts or information

5,13. Bypass:
a. Definitions:

1. "Bypass® means the intentional diversion
of waste streams from any portion of a treatment facility; and

2. "Severe property damage" means substantial
physical damage to property, damage to the treatment facilities
which causes them to become incperable, or substantial and
permanent loss of natural resources which can reasonably be
expected to occur in the absence of a bypass. Severe property
damage does not mean economic loss caused by delays in
production.

b. Bypass not exceeding limitations. The
permittee may allow any bypass to occur which does not cause
effluent limitations to be exceeded, but only if it also is for
essential maintenance to assure efficient operation. These
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bypasses are not subject to the provisions of paragraphs 5.13.C
and 5.13.d of this section.

c. Notice:

1. If the permittee knows in advance of the
need for a bypass, it shall submit prior notice, if possible at
least ten (10) days before the date of the bypass;

2. If the permittee does not know in advance
of the need for a bypass, notice shall be submitted as required
in paragraph 5.12.e.2 cf this section.

d. Prchibition of bypass:

1. Bypass is permitted only under the
following conditions, and the Chief may take enforcement action
against a permittee for bypass, unless:

i. Bypass was unavoidable to prevent loss of
life, personal injury, or severe property damage;

ii. _There were no feasible alternatives to the
bypass, such as the use of auxiliary treatment facilities,
retention of untreated wastes, or maintenance during normal
periods of equipment downtime. This condition is not satisfied
if adequate backup eguipment should have been installed in the
exercise of reasonable engineering judgement to prevent a bypass
which occurred during normal periods of egquipment downtime or
preventive maintenance; and

iii, The permittee submitted notices as
required under paragraph 5.13.c of this sectiocn.

2. The Chief may approve an anticipated
bypass after considering it's adverse effects, if the Chief
determines that it will meet the three conditions listed above in
paragraph 5.13.d.1 of this section.

5.14. Upset:

a. - Definition. "Upset" means an exceptional
incident in which there is unintentional and temporary
noncompliance with technology-based permit effluent limitations
because of factors beyond the reasonable control of the
permittee. An upset does not include noncompliance to the extent
caused by operational error, improperly designed treatment
facilities, inadegquate treatment facilities, lack of preventive
maintenance, or careless or improper operation.
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b. Effect of an upset. An upset constitutes
an affirmative defense to an action brought for noncompliance
with such technolegy-~based permit effluent limitations if the
requirements of paragraph 5.14.c of this secticn are met. No
determination made during administrative review of claims that
noncompliance was caused by upset, and before an action for
noncompliance, is final administrative action subject to judicial
review.

c. Conditicns necessary for a demonstration
of upset. A permittee who wishes to establish the affirmative
defense of upset shall demonstrate, through properly signed,
contemporaneous cperating logs, or other relevant evidence that:

1. An upset occurred and that the permittee
can ldentify the cause(s) of the upset;

2. The permitted facility was at the time
being properly operated;

- 3. The permittee submitted notice ¢f the
upset as reguired in 5.12.e.2 of this section; and

4. The permittee complied with any remedial
measures required under Secticn 5.4.

d. Burden of procof. 1In any enforcement
proceeding, the permittee seeking tc establish the occurrence of
an upset has the burden o¢f proof.

5.15. Removed substances. Where remcved
substances are not otherwise covered by the terms and conditions
of this permit or other existing permit by the Chief, any solids,
sludges, filter backwash or other pollutants {(removed in the
course of treatment or control of wastewaters) and which are
intended for dispesal within the State, shall be disposed of only
in a manner and at a site subject to the approval by the Chief.
If such substances are intended for disposal outside the State or
for reuse, i.e., as a material used for making another product,
which in turn has another use, the permittee shall notify the
Chief in writing of the proposed disposal or use of such
substances, the identify of the prospective disposer or users,
and the intended place of disposal or use, as appropriate.

§ 46-2-6. Establishing Permit Conditions.
6.1. In addition to conditions required in all

permits, the Chief shall establish conditions in permits as
required on a case~by-case basis, tc provide for and assure
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compliance with all applicable requirements ¢f the CWA and State
Act and regulations., An applicable reguirement is a State or
Federal or interstate compact, statutory or regulatory
requirement which takes effect prior to final administrative
disposition of a permit and is also any reguirement which takes
effect pricr tc the modification or revocation and reissuance of
a permit. ' ’

6.2. In the permit review and planning process
or upon the regquest of a permit applicant or permittee, the
Chief may utilize Real Time Water Quality Contrecl on a’
case-by-case basis when establishing permit conditions when the
applicant demonstrates that the use of Real Time Water Quality
Control will not violate water quality standards. 1In order %o
facilitate a determination or assessment of the applicability of
Real Time Management Control, the Chief may reguire a permit
applicant or permittee to submit such information as deemed
necessary.

6.3. Each permit shall include conditicons
meeting the following requirements when applicable:

&. Technelogy-based effluent limitations and
standards based on effluent limitations and standards under
Section 301 cof CWA or new source performance standards
promulgated under Secticn 306 of CWA, or case-by-case effluent
standards determined under Section 402(a) (1) of CWA, or a
combination of the two in accordance with 40 CFR Part 125. For
new sources or new dischargers, these technology based
limitations and standards are subject to the provisions of
Section 13.7. (protection periecd).

b. Other effluent limitations and standazds
under Sections 301, 302, 303, 307, 318, and 405 of CWA. If any
applicable toxic effluent standard or prohibition (including any
schedule of compliance specified in such effluent standard or
prohibitieon) is promulgated under Section 307(a) of CWA for a
toxic pollutant and that standard or prohibition is more
stringent than any limitation on the pollutant in the permit, the
Chief shall institute proceedings under these regulations to
modify or revoke and reissue the permit to conform to the toxic
effluent standard or prohibition. (The provisions of 40 CFR 129
as of July 1, 1585, are hereby incorporated by reference.)

c. For any discharger within a primary
industry category (see Appendix A), requirements under Section
307{a) (2) of CWA are as £ollows:

1. After June 3C, 1981, any permit issued
shall include effluent limitations and a compliance schedule to
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meet. the reguirements of Sections 301(b}{(2){(A), (C), (D)}, (E) and
(F) of CWA whether or not applicable effluent limitations
guidelines have been promulgated or approved. These permits may
include a condition stating that, if an applicable standard or
limitation is promulgated under Sections 301(b) (2)(C) and (D),
304(k) (2), and 307 (a) (2) and that effluent standard or limitation
is more stringent than any effluent limitation in the permit or
controls a pollutant not listed in the permit, the permit shall
be promptly medified or revoked and reissued to conform to that
effluent standard or limitation.

d. ' Any more stringent reguirements necessary
to achieve water guality standards established pursuant to the
CWa or the State Act and regulations, including requirements of
other affected States. Nothing in this section precludes the
application of Real Time Water Quality Centrol in achieving water
guality standards.

e. Any reguirements necessary to ensure
consistency with the requirements of a Water Quality Management
Flan approved by EPA under Section 208(b} of CWA.

£. For toxic peollutants, limitations
established under paragraphs 6.3.a, 6.3.b or 6.3.c of this
section, to control pollutants meeting the criteria listed in
paragraph 6.3.£.,1 of this section., Limitations will be
established in accordance with paragraph 6.3.f£.2 of this sectien.
An explanation of the development of these limitations shall be
included in the fact sheet, if any:

1. Limitations must control all toxic
pollutants which:

i. The Chief determines are or may be
discharged at a level greater than the level which can be
achieved by the technology-based treatment reguirements
apprepriate to the permittee; or

ii. The discharger does or may use or
manufacture as an intermediate or final product or by-product.

2. The requirement that the limitations
control the pollutants meeting the criteria of paragraph 6.3.f.1
of this section will be satisfied by:

i, Limitations on those pecllutants; or
ii. Limitations con other pollutants which, in

the judgement of the Chief, will provide the necessary treatment
of the pollutants.
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g. Notification level, A "notification
level™ which exceeds the notification level of Section 5.1.6,
upon a petiticn from the permittee or on the Chief's initiative.
This new notification level may not exceed the level which can be
achieved by the technologyv-based treatment reguirements
appropriate to the permittee.

h. Monitoring requirements. In addition to
Section 5.10, the following meonitoring requirements:

1. To assure compliance with permit
limitations, regquirements to monitor:

i. The mass (or other measurement specified
in the permit) for each pollutant limited in the permit;

ii. The volume of effluent discharged from
each outlet; :

iii, Other measurements as appropriate,
including pollutants in internal waste streams under Section
7.98; pollutants in intake water for net limitations under
Section 7.87; freguency, rate c¢f discharge, etc., for
noncontinuous dischargers under Section 7.5; and pollutants
subject to notification reguirements under Section 5.12.F.

iv. According to test procedures approved
under 40 CFR Part 136 for the analyses of pollutants having
approved metheds under that section, and according to a test
procedure specified in the permit for pollutants with no approved
methods.

2. Raquirements to report monitoring results
with a frequency dependent on the nature and effect of the
discharge, but in no case less than once a vear.

3. Requirements concerning the proper use,
maintenance, and installation when appropriate as determined by
the Chief of monitoring eguipment or methods (including !
biological monitoring methods when appropriate as determined by
the Chief)}.

i. Best management practices to control or
abate the discharge of pollutants when:

1. Autherized under Secticn 304(e)} of CWA for
the control of toxic pollutants and hazardous substances from
ancillary activities;

2. Numeric effluent limitations are
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infeasible; or

3. The practices are reascnably necessary to
achieve effluent limitations and standards or to carry out the
purposes and intent of CWA.

Ja Reissued permits.

1. Except as provided in paragraph 6.3.3j.2 of
this section. When a permit is renewed or reissued, interim
limitations, standards or conditicns must be at least as
stringent as the final limitations, standards or conditions in
the previcus permit (unless the c¢ircumstances on which the
previous permit was based have materially and substantially
changed since the time the permit was issued and would constitute
cause for permit mocdification or revocation and reissuance).

2. When effluent limitations were imposed
under Section 402(a) (1) of CWA in a previously issued permit and
these limitations are more stringent than the subseguently
promulgated effluent guidelines, this paragraph shall apply
unless: ' S o

i. The discharger has installed the treatment
facilities reguired to meet the effluent limitations in the
previcus permit and has properly operated and maintained the
facilities but has nevertheless been unable to achieve the
previous effluént limitations. 1In this case the limitations in
the reissued permit may reflect the level of pollutant control
actually achieved (but shall not be less stringent than reguired
by the subsequently promulgated guidelines);

ii. The subsequently promulgated effluent
guidelines are based on best conventional pollutant control
technology Section 3G1(b) (2)(E} of CWA;

iii. The circumstances on which the previous
permit was based have materially and substantially changed since
the time the permit was issued and would constitute cause for
permit modification or revocation and reissuance; or

iv. There is increased production at the
facility which results in significant reduction in treatment
efficiency, in which case the permit limitations will be adjusted
to reflect any decreased efficiency resulting from increased
production and raw waste loads, but in no event shall permit
limitations be less stringent than those required by subsegquently
rromulgated standards and limitations.

k. Privately owned treatment works. For a

=
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privately owned treatment works, any conditions expressly
applicable to any user, as a limited co-permittee, that may be
necessary in the permit issued to the treatment works to ensure
compliance with applicable reguirements c¢f CWA and the State Act.
Alternatively, the Chief may issue separate permits to the
treatment works and to its users, or may reguire a separate
permit application from any user. The Chief's decision to issue
a permit with no conditions applicable to any user, to impose
conditions on one or more users, to issue separate permits, or to
regquire separate applications, and the basis for that decision
shall be stated in the fact sheet for the draft permit for the
treatment works, if any.

1. Grants. Any conditions imposed in grants
made by the Administrator to POTWs under Sections 201 and 204 of
CWA which are reasonably necessary for the achievement of
effluent limitations under Section 301 of CWA.

M. Sewage sludge. Reqguirements under Section
405 of CWA governing the disposal of sewage sludge from publicly
owned treatment works, in accordance with any applicable
regulations.

n. Navigation. Any conditicns that the
Secretary considers necessary to ensure that navigation and
anchorage will not be substantially impaired.

o, Any alternative effluent limitations or
standard may be inceorporated where warranted by "fundamentally
different factors", under 40 CFR Part 125, Subpart D.

§ 46-2-7. Calculating NPDES Conditions.

7.1. Outlets and discharge points. All permit
effluent limitations, standards, and prohibitions shall be
established for each cutlet or discharge point of the permitted
facility, except as otherwise provided under Section 6.3.1 and
pParagraph 7.9 cf this section.

T.2. Production-based limitations:

a. In the case of sewage facilities, permit
limitations, standards, or prohibitions shall be calculated based
cn design flow.
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1. Except in the case of sewage facilities,
©r as provided in paragraph 7.2.b.2 of this section, calculation
¢f any permit limitations, standards, or prohibitions which are
based on producticn (or other measure of coperation) shall be
based not upon the designed production capacity but rather upon a
reasonable measure of actual production of the facility. For new
sources or new dischargers, actual productiocn shall be estimated
using projected produciion. The time period of the measure of
producticn shall correspond to the time pericd of the calculated
permit limitation; for example, monthly production shall be used
to calculate average monthiy discharge limitations.

2.
i. Where production-based limitations,
standards or prohibitions apply, the Chief may include a
condition establishing alternate permit limitations, standards,
or prohibitions based upon anticipated increased (not to exceed
maximum production capability) or decreased production levels.

ii. If the Chief establishes permit conditions
under paragraph 7.2.b.2.1i of this section:

A. The permit shall reqguire the permittee to
notify the Chief at least two business days prior to a month in
which the permittee expects to operate at a level higher than the
lowest preduction level identified in the permit. The notice
shall specify the anticipated level and the periocd during which
the permittee expects to operate at the alternate level. If the
notice covers more than one (1) month, the notice shall specify
the reasons for the anticipated production level increase. New
notice of discharge at alternate levels is regquired to cover a
period or production level not covered by prior notice or, if
during two consecutive months otherwise covered by a netice, the
production level at the permitted facility deces not in fact meet
the higher level designated in the notice.

B. The permittee shall comply with the
limitations, standards, or prohibitions that correspond to the
lowest level of production specified in the permit, unless the
permittee has notified the Chief under paragraph 7.2.b.2.ii.A of
this section, in which case the permittee shall comply with the
lower of the actual level of production during each month or the
level specified in the notice.

cC. The permittee shall submit with the DMR
the level of production that actually occurred during each month
and the limitations, standards, or prohibitions applicable to
that level of production.

C. In the case of facilities and activities

e

page 39




WREB
Leg. Rule 20-5A L
Series II, Sec.’45.2.7. 3.7

Providing services and where water usage is not related to a
product, limitations, standards, and preohibitions shall be based
upon water usage. For those facilities covered by Secticn 2 and
3 of Series III of the Legislative Rules, those reguirements
shall also be considered in these determinations.

7.3. Metals. All permift effluent limitations,
standards, or prohibitions for a metal shall be expressed in
terms of "total recoverable metal®™ as defined in Series I,
Section 2, unlesgs:

a. aAn applicable effluent standard or
limitaticon has been promulgated under CWA and specifies the
limitation for the metal in the dissolved or wvalent or total
form; or

b. In establishing permit limitatiocns on a
case-by~case basis, it is necessary to express the limitation on
the metal in the dissoclved or wvalent or total form in crder to
carry out the provisions of CWa; or

C. 2All approved analytical methods for the
metal inherently measure only its dissclved form (e.g. hexavalent
chromium) .

7.4, Continuous discharges. For all continuous
discharges, all permit effluent limitations, standards, and
Prohibitions, including those necessary to achieve water quality
standards, shall unless impracticable be stated as maximum daily
and average monthly discharge limitations.

7.5. Noncontinuous discharges. Discharges
which are not continuous shall be particularly described and
limited, considering the following factors, as appropriate:

a. Frequency;
b. Total mass;
C. Maxzimum rate of discharge of pollutants

during the discharge; cr

d. Prohibition or limitation of specified
pollutants by mass, concentraticn, or other appropriate measure.

7.6. Mass limitations:

a. All pollutants limited in permits shall
have limitations, standards, or prohlbltlons expressed in terms
of mass exceépt?

Fd
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1. Fcr pH, temperature, radiation, or other
pollutants which canncot appropriately be expressed by mass;

2. When applicable standards and limitations
are expressed iIn terms of cther units of measurement; or

3. If in establishing permit limitations on a
case-by-case basis, limitations expressed in terms of mass are
infeasible because the mass of the pollutant discharged cannoct be
related to a measure of operation, and permit conditions ensure
that dilution will not be used as a substitute for treatment.

b. Pocllutants limited in terms of mass
additionally may be limited in terms of other units of
measurement, and the permit shall require the permittee to comply
with both limitations.

7.7, Pollutants in intake water.

a. Upon request of the permittee, technology-
based effluent limitations or standards shall be adjusted to
feflect credit for pollutants iIn the permittee's intake water,
if: ) o

1. The applicable effluent limitations and
standards specifically provide that they shall be applied on a
net basis; or

2. The permittee demonstrates that the
control system it proposes or uses tc meet applicable
technology-based limitations and standards would, if properly
installed and operated, meet the limitations and standards in the
absence of pollutants in the intake waters.

b. Credit for generic pollutants such as
bicchemical oxygen demand (BOD) or total suspended sclids (7TS8S)
should not be granted unless the permittee demonstrates that the
constituents of the generic measure in the effluent are
Substantially similar to the constituents of the generic measure
in the intake water or unless appropriate additional limits are
Placed on process water pollutants either at the outlet or
elsewhere,

c. Nor shall effluent limitations or
standards be calculated on a "net"™ basis for permittees whose
intake water comes from underground water systems.

d. Credit shall be granted only to the extent
necessary to meet the applicable limitation or standard, up tc a
maximum value equal to the influent value. Additional monitering

w
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may be necessary to determine ellglblllty for credits and
compliance with permit limits.

e. Credit shall be granted only if the
permittee demonstrates that the intake water is drawn from the
same body of water into which the discharge is made. The Chief
may waive this requirement if he finds that no environmental
degradation will result.

£. This section does not apply to the
discharge of raw water clarifier sludge generated from the
treatment of intake water.

7.8. Internal waste streams. When permit
effluent limitations or standards imposed at the point of
discharge are impractical or infeasible, effluent limitations or
standards for discharges ¢f pollutants may be impcsed on internal
waste streams before mixing with other waste streams or cooling
water streams. In those instances, the monitoring requirements
under Section 6.3.h shall also be applled to the internal waste
streams.

7.9. Disposal of pollutants into wells, into
POTWs, or by land application:

a. When part of a discharger's process
wastewater is not being discharged into waters of the State
because it is disposed into a well, into a POTW, or by land
application thereby reducing the flow or lavel of pollutants
being discharged into waters ¢f the State, applicable effluent
standards and limitations feor the discharge in a NPDES permit
shall be adjusted to reflect the reduced raw waste resulting from
such disposal. Effluent limitations and standards in the permit
shall be calculated by one of the following methods:

1. If ncne of the waste from a particular
process is discharged inte waters of the State, and effluent
limitations guidelines provide separate allocation for wastes
from that process, all zllocations for the process shall be
eliminated from calculation of permit effluent limitations or
standards.

2. In all cases other than those described in
paragraph 7.9.a.l1 of this section, effluent limitations shall be
adjusted by multiplying the effluent limitation derived by
applying effluent limitation guidelines tc the total waste stream
by the amount of wastewater flow to be treated and discharged
into waters of the State, and dividing the result by the total
wastewater flow. Effluent limitations and standards so
calculated may be further adjusted to make them more stringent if
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discharges to wells, publicly owned treatmen:t works, or by land
application change the character or treatability of the
pollutants being discharged to receiving waters.

b. Paragraph 7.%9.a of this section shall not
apply to the extent that promulgated effluent llmltatlons
guidelines:

1. Control concentrations of pollutants
discharged but not mass; or

2. Specify a different specific technique for
adjusting effluent limitations to accecunt for well injection,
land application, or dispesal into POTWs.

c. Paragraph 7.%.a2 of this section does not
alter a discharger's obligation to mee:t any more stringent
reguirements established under Sections 5 and 6 of this series.

§ 46-2-8. Schedules of Compliance.

g§.1. General., The permit may, when
appropriate, specify a schedule of compliance leading to
compliance with the CWA and State Act and rules:

a. Any schedule of compliance shall regquire
compliance as soon as possible, but in no case later than an
applicable statutory deadline. 1In the case of permit conditions
based on water quality standards established after July 1, 1977,
a schedule of compliance may e used which shall assure that the
discharge will not cause a violation of applicable water gquality
standards.

b. The first NPDES permit issued to a new
source,or a new discharger shall contain a schedule of compliance
only when necessary to allow a reascnable opportunity to attain
compliance with reguirements issued or revised after commencement
of construction but less than three years before commencement of
the relevant discharge. For recommencing dischargers, a schedule
of compliance shall be available conly when necessary to allow a
reasonable opportunity to attain compliance with reguirements
issued or revised less than three vears before recommencement of
discharge.

C. Interim dates. If a permit establishes a
schedule of compliance which exceeds cone (1) year from the date
of permit issuance, the schedule shall set forth interim
requirements and the dates fcr their achievement:
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1. The time between interim dates shall not
exceed one (1) year.

2. If the time necessary for completion of
any interim reguirement is more than one (1) year and is not
readily divisible into stages for completion, the permit shall
specify interim dates for the submissicn of reports of progress-
toward completion of the interim reqguirements and indicate a
projected completion date. o

8.2. Alternative schedules of compliance. A
permit applicant or permittee may cease conducting regulated
activities rather than continue to operate and meet permit
reguirements as follows:

a. If the permittee decides to cease
conducting regulated activities at a given time within the term
of .a permit which has already been issued:

1. The permit may be modified to contain a
new or additional schedule leading to timely cessation of
activities; or

2. The permittee shall cease conducting
permitted activities before noncompliance with any interim or
final compliance schedule requirement already specified in the
permit.

b. If the decision to cease conducting
regulated activities 1s made before issuance of a permit whose
term will include the termination date, the permit shall contain
a schedule leading to termination which will ensure timely
compliance with applicable requirements, for compliance no later
than the statutory deadline.

Ce If the permittee is undecided whether to
cease conducting regulated activities, the Chief may issue or
modify a permit to contain two schedules as follows:

1. Both schedules shall contain an identical
interim deadline requiring a final decision on whether to cease
conducting regulated activities no later than a date which
ensures sufficient time to comply with applicable reguirements in
a timely manner if the decision is to continue conducting
regulated activities;

2. One (1) schedule shall lead to timely
compliance with applicable requirements, and compliance no later
than the statutory deadline;
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3. The second schedule shall lead to
cessation of regulated activities by a date which will ensure
timely compliance with applicable requirements, or compliance no
later than the statutory deadline.

4. Bach permit containing two (2) schedules
shall include a requirement that after the permittee has made a
final decision under paragraph 8.2.c.l1 of this section it shall
follow the schedule leading te compliance if the decision is to
Cease conducting regulated activities.

a. If the applicant's or permittee's decision
to cease conducting regulated activities shall be evidenced by a
firm public commitment satisfactory to the Chief.

§ 46-2-9. Modificatien, Revocation and Reissuance,
Suspension and Revocation of Permits.
9.1. Actions by the Chief.
a. Permits may be modified, revoked and

reissued, suspended or revoked either at the request of any
interested person or upon the Chief's initiative. Permits may
only be modified, revoked and reissued, suspended or revoked for
the reasons specified in this section. When a permi:z is
modified, only the conditions subject to modification are
recpened. All cther conditions of the permit shall remain in
effect for the duration of the permit. All reguests under this
secticn shall be in writing submitted to the Chief citing facts
or reasons supporting the request and indicating under which
subsection the reguest is being made. If a permit modification
is being requested under an emergency declared by the Chief,

then an affidavit, signed by a person meeting the reguirements of
Section 4.6 attesting to the emergency shall be filed with the
regquest. The Chief may require additional information, and in
the case of a major modification, may require submission of a new
permit application. For a reissuance under Section 9.2.b or
Section 9.3, the Chief shall require submission ¢f a new permit
application.

b. If the Chief decides the request is not
justified, he or she shall send the requester a brief written
response giving the reasons for the decision. Denials of such
regquests are not subject to public notice, comment, or hearings.

c.l. If the Chief tentatively decides to modify
or revoke and reissue a permit, and the modification is not made
under Section 9.5, he or she shall prepare a draft permit under
Sectien 10 and shall follow the public notice procedures in
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Section 12. The Chief may request additional information and, in
the case of a modified permit, may reguire the submission of an
updated permit application. In the case of revoked and reissued
permits, the Chief shall require the submission of a new
applicaticn.

2. In a permit modification under this
section, only those conditions to be modified shall be reopened
when a new draft permit is prepared. BAll other conditions of the
existing permit shall remain in effect for the duration of the
permit. When a permit is revoked and reissued under this
section, the entire permit is reopened just as if the permit had
expired and was being reissued. During any revocation and
reissuance proceeding, the permittee shall comply with all
conditions of the existing permit until a new final permit is
reissued.

9.2. Causes for modification or permittee
requested reissuance of permits.

a. Minor modifications. Permits may be
modified by the Chief for any good cause (as defined in Section
9.5 of this section) and unless such cause 1is specified in the
following subsection 9.2.b, modification does not require the
preparation of a draft permit or the public notice procedures of
Section 10 and 12 respectively.

b. Modifications. The following are causes
for modification, but not reissuance of a permit unless the
permittee requests or agrees, and reguire the preparation of a
draft permit under Section 10 and the public notice procedures of
Section 12, unless an emergency is declared by the Chief. If the
permittee requests or agrees, then the following causes can be
reason for a permit reissuance which will open the entire permit
for comment and change=:

1. Alterations. There are material .and
substantial alterations or additions to the permitted facility or
activity which justify the application of permit conditions that
are different or absent in the existing permit, including the
acceptance of wastes from an indirect discharger under Section
14. o : '

2. Information. The Chief has received new
information. Permits may be modified during their terms for this
cause only if information was not available at the time of permit
issuance {(other than revised regulations, guidance, or test
methods) which would have justified the application of different
permit conditions at the time of issuance. For NPDES general
permits this cause shall include any information indicating that
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cumulative effects on the environment are unacceptable.

3. New rules. The standards or rules on
which: the permit was based have been changed by promulgation of
amended standards or rules or by judicial decision after the
permit was issued. Permits may be modified during their terms
for this cause only as follows:

i, For promulgation of amended standards or
rules, when:

A, The permit condition te be mocdified was
based on a promulgated rule, effluent limitation guideline, new
source performance standard, pretreatment standard, or water
quality standard:

B. The State has revised, withdrawn or
modified that portion of the rule, effluent limitation guideline,
new scurce rule performance standard, pretreatment standard, or
water quality standard on which the permit condition was based;
o= and

7 cC. A permittee requests modification within
ninety (90) days after the State Register notice of the action on
which the request is based.

ii, For judicial decision, when a court of
competent jurisdiction has remanded and stayed State or Federal
promulgated rules, if the remand and stay concern that portion of
the rules on which the permit condition was based.

4. Modification and extensicn of compliance
schedules:

i, The Chief determines good cause exists for
extension of a compliance schedule, such as an act of God,
strike, flood or materials shortage or other events over which
the permittee has little or no control and for which there is no
reascnably available remedy.

ii. To modify a schedule cf compliance to
reflect the time lost during construction of an innovative or
alternative facility, in the case of a POTW which has received a
grant under Section 202(a) (3) of the CWA for 100% of the costs to
modlfy or replace facilities constructed with a grant for
innovative or alternative wastewater technology under Section
202(a)(2).

iji. In no case shall a compliance schedule be
modified to extend beyond an applicable CWA statutory deadline

E
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for compliance.

5. Transfer of a permit under Section 3.5.c.

6. When the permittee has filed a timely
request for a variance under CWA 301(c), 301(g), 301(i), 309(k),
or for "fundamentally different Ffactors" after compliance with
the procedures of Sectiocn 10.2 as applicable.

7. When required to incorporate an applicable
CWA 307(a) toxic effluent standard or prohibition.

8. When required by the "recopener" conditions
in a permit, which are established in the permit under Section
6.B6=33.b. or 40 CFR 403.10(e}.

5. Upon request of a permittee who qualifies
for &ffluent limitations on a net basis under Section 7.hR7.

10. When a discharger is no longer eligible
for net limitations, as provided in Sectiocon 7.Bs23.2.

11. As necessary under 40 CFR 403.8(e)
(compliance schedule for development of pretreatment programs).

12. When the level of discharge of any
pollutant which is not limited in the permit exceeds the level
which can be achieved by the technelogy-based treatment
requirements appropriate to the permittee.

13. wWhen the permittee begins or expects to
begin to use or manufacture, as an intermediate or final product
or by-product, any toxic pollutant which was not reported in the
permit application.

14. Upon failure of the Chief to notify
another State as reguired by Section 12.1.whose waters may be
affected by a discharge from this State.

15, A determination that the permitted
activity endangers human health or the environment and can be
regulated to acceptable levels by a permit modification.

15. Any of the reasons cited in Section 9.4.

17. when the permittee's effluent limitations
were imposed under 402(a)(l) of the CWA and the permittee
demonstrates operation and maintenance costs that are totally
disproportionate from the operation and maintenance costs
considered in the development of a subseqguently promulgated
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effluent limitations guideline, but in no case may the
limitations be made less stringent than the subseguent guideline.

1l8. To correct technical mistakes, such as
errors in calculation, or mistaken interpretations of law made in
determining permit conditions.

19. When the discharger has installed the
treatment technology considered by the permit writer in setting
effluent limitations imposed under Section 402(a) (1) of the CWA
and has proverly operated and maintained the facilities but
nevertheless has been unable to achieve those effluent
limitaticens., 1In this case, the limitations in the modified
permlt may reflect _the level of pellution centrol actually
achieved (but shall not be less stringent than required by a
subsequently promulgated effluent limitations guideline).

20. Upon request by the permittee, following
final adopticn by the Board of amendmentis to its rules consistent
with changes in EPA rules adopted as a result of the legal

challenge to EPA rules in the case of
Natural Resources Defense Council v. EPA, Ho. B0-1£07 and
censolidated cases, or other cases challenging EPA's NPDES rules,
a2 permit may be reopened for the limited purpose of changing any
conditions in this permit which were based upon rules which have
subseguently been so amended, provided that the reguest is made
within six (6) months of adoptien of the new rules.

9.3. Reissuance., When a permit is reissued
under this subsection, the entire permit is reopened, just as if
the permit has expired. Reissuance reguires a draft permit under
Section 1C and the public notice procedures c¢f Section 12.
Processing of a reissuance application does not exempt the
permittee from compliance with any permit term or condition. The
following are causes for reissuarnce:

a. Cause exists for revocation under Section
9.4 and the Chief determines reissuance is appropriate.

b. The permit was issued prior o July 1,
1574 and has no expiraticn date.
9.4. Suspension and revecation of permits.
. The following are causes for revocation or

suspension ¢f a permit or for denying a permit renewal
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application:

1. Noncompliance by the permittee with any
condition ¢f the permit; or

2. The permittee's failure in the applicatiocn
or during the permit issuance process to disclese fully all
relevant facts, or the permittee's misrepresentation of any
relevant facts at any time; or

3. A determination that the permitted
activity endangers human health or the environment and can only
be regulated to acceptable levels by permit modification or
revocation; or

4. A change in any conditicn that requires
either a temporary or a permanent reduction or elimination of any
discharge controlled by the permit.

b. If the Chief tentatively decides to
suspend or revoke a pernit, he or she shall issue a notice of
intent to suspend or revecke. A notice of intent to suspend or
revoke a permit is a type of draft permit which follows the same
procedures as any draft permit prepared under Section 10 and
shall fulfill the requirements of notice required under Section 8
of the State Act.

9.5. Minor medifications of permits. Upon the
consent of the permittee, the Chief may modify a permit to make
the corrections or allowances for changes in the permitted
activity listed in this sectioen without preparing a draft permit
or follewing the procedures of Section 12 or procedures in
Section 8 of the State Act., Minor modifications may only:

2. Correct typographical errors.

b. Require more frequent monitoring or
reporting by the permittee.

C. Change an interim compliance date in an
schedule of compliance, provided the new date is not more than
120 days after the date specified in the existing permit and does
not interfere with attainment of the final compliance date
reguirement.

4. Allow for a change in ownership or
operational control of a facility where the Chief determines that
no other change in the permit is necessary, provided that any
forms prescribed by the Chief, including a written agreement
containing a specific date for transfer of permit responsibility,
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coverage, and liability between the current and new permittees
have been submitted toc the Chief.

e, Change the construction schedule for 2
discharger which is a new source. No such change shall affect a
discharger's obligation to have all polluticn control equipment
installed and in ¢peration prior tc discharge.

£, . Delete a point source outlet when the
discharge from that outlet is terminated and dces not result in
discharge of pellutants from other ocutlets except in acceordance
with permit limits.

G Allow disposal system equipment
substitution, when the substituted equipment would not reguire
new or different permit conditions,

h. Allow rerouting of discharge lines, when
the rercuted line would not discharge to a different receiving
stream and would not require new or diffsrent permit conditions.

i, Allow relocation cf elements cof treatment
facilities or disposal systems, when the relocation would not
require new or different permit conditions (for example,
relocation due to topography or eguipment feilures).

I Allow the addition of wastes from indirect
dischargers under Section 14.2.b.32.

k.o Incorporate substantial modifications of
POTW Dretreatment Programs after approval is granted in
accordance with the procedures of 40 CFR 403.18.

46-2-10. Draft Permits.
10.1. Administration.
3. Once an application is complete, the Chief

shall tentatively decide whether to prepare a draft permit or to
deny the applicatiocn.

b. If the Chief tentatively decides to issue
a general permit, he or she shall prepare a draft general permit
under paragraph =3sell.l.c of this section.

c. If #he-Chicé-degides-teo-prepare a draft
permit is to be prepared by the Chief, it shall ceontain the
following information:
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1. All conditions under Sections 5 and 6;
2. All compliance schedules;

3. All menitoring requirements; and

4. Effluent limitations, standards,

prohibitions and conditions, and all variances that are to be
included. ' '

d. All draft permits shall be provided to
permittees and shall be accompanied by a fact sheet i1f required
under Secticn 11 and shall be publicly noticed and available for
public comment in accordance with Section 12.

10.2. Decision ef on Variances.

a. The Chief may grant or deny regquests based
on 40 CFR Part 125 and concurrence with EPA for the following

variances:

1. Extensions under CWA Section 301(i) based
on delay in completion of a publicly owned treatment works;

2. After consultation with the Regional
Administrator, extensions under CWA Section 301(k) based on the
use of innovative technology; or

3. vVariances under CWA Section 316{(a}) for
thermal pollution.

b. The Chief mayv deny, or forward to the
Regional Administrator with a written concurrence, or submit to
EPA without recommendation a completed reguest for:

1. A variance based on the presence of
" fundamentally different factors"™ from these on which an effluent
limitations guideline was based;

2. A variance based on the economic
capability of the applicant under CWA Section 301(c); or

3. A variance based upon certain water
gquality factors under CWA Section 301(g)_.+-er
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c. The Regional Administrater may deny.,
forward, or submit to the EPA Deputy Assistant Administrator for
Water Enforcement with a recommendation for approval, a reguest
for a variance listed in paragraph 10.2.b of this section that is
forwarded by the Chief. :

d. The EPA Deputy Assistant Administrator for
Water Enforcement may approve or deny any variance reguest
submitted under paragraph 10.2.c¢ of this section, If the Deputy
Assistant Administrator approves the variance, the Chief may
prepare a draft permit incorporating the variance. Any public
notice of a draft permit for which a variance or modification has
been approved or denied shall identify the applicable procedures
for appealing that decision under 40 CFR 124.64.

§ 46-2-11. Fact Sheet.

ir.1. A fact sheet shall be prepared for every
draft permit for a majer facility or activity, £or every general
permit and for every draft permit that incorporates a variance,
and for every draft permit which the Chief finds is the subiect
of widespread public interest or raises major issues. The fact
sheet shall briefly set forth the principal facts and the
significant factual, legal, methodological and policy questions
considered in preparing the draft permit. The Chief shall send
this fact sheet to the applicant anéd, on reguest, to any other
perscn and to the persons reguired under Section 1Z.l.e.

11.2. | When a term or condition of the f£inal
permit differs from the draft permit, the Chief shall prepare a
statement of basis. that briefly describes each change from the
changes in the draft permit and the reasons for them. The
statement of basis shall be sent to the applicant, and, on
Yequest to any other person.

11.3. The fact sheet shall include, when
applicable:

2. A pbrief description of the type of
facility or activity which is the subject of the draft permit.

b. The type and guantity of wastes, fluids,
or poliutants which are proposed to be or are being discharged.
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c. A brief summary of the basis for the draft
permit conditions including references to applicable statutory or
regulatory provisions.

d. Reasons why any reguested variances or
alternatives to_ required standards do or do not appear justified.

e, A description of the procedures for
reaching a final decision on the draft permit including:

1. The beginning and ending dates of the
comment period under Section 12.1 and the address where comments
will be received;

2. Procedures for reguesting a hearing and
the nature of that hearing; and

3. Any other procedures by which the public
may participate in the final decision.

f. Name and telephone number of a person to
contact for additional information.

Any calculations cr other necessary
explanation of the derivation of specific effluent limitations
and conditions including a citation to the applicable effluent
limitation guideline or performance standard provisions and
reasens why they are applicable or an explanation of how the
alternate effluent limitations were developed.

h. When the draft permit contains any of the
following conditicns, a full and documented explanation of the
reasons why such conditicns are appropriate:

i. Limitations to control toxic pollutants
under Section 6.3.f;

2. Limitations on internal waste streams
under Section 7.8:;

3. Limitations on indicator pellutants under
40 CFR 125.3(g); e=x

4. For every permit to be issued to a
privately owned treatment works, an explanation of the Chief's
decision on regulation of users under Section 6.3.k.:

5. Conditions under Section &<s3=z2-and 6.3.4d.:
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under Section #.

i. When appropriate, a sketch or detailed
description of the location ¢f the discharge described in the
application.

§ 46-2-12. Pubiic Comment, and Hearings and Effective
- Date of Permit. '
12.1. Public notice.
a. Scope:
1. Public notice shall be given that the
following actions have occurred:
i, A draft permit has been prepared.
ii. A hearing has been scheduled under Section
12.3.
2. Public notices may describe more than one
permit or permit section.
b. Timing: Co S T
1. Public notice of the preparation of a

draft permit shall allow at least 30 days for public comment.
Upon request of the permittee, the public comment period will be

extended for an additional 30 days. Further extension of the

comment period may be granted by the Chief for good cause shown

gut in no case may the further extension exceed an additional 30
ays.

2. Public notice of a public hearing shall
be given at least 30 days before the hearing. ©Public notice of
the hearing may be given at the same time as public notice of the
draft permit and the two notices may be combined.

c. - Methods. Public notice shall be given by
the following methods:

1. By mailing a copy of a notice to the
following persons {any person otherwise entitled to receive
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notice under this paragraph may waive his or her rights to
receive notice for any classes and categories of permits):

i, The applicant:

ii. Any other State or Federal agency which
the Chief knows has issued or is required tc issue a permit for
the same facility or activity under any of the following Federal
programs: RCRA, UIC, 404 and PSD;

iii. Federal, State, and interstate agencies
with jurisdiction over f£ish, wildiife rescurces, public health,
the State Historic Preservation Unit of the Department of Culture
and History, and cother appropriate government authorities,
including any affected states and including the U. S. Army Corps
of Engineers;

iv. Any State agency responsible for plan
development under the CWA Section 208(b) (2), 208(b}) (4) or 3Q3(e);

, V. Any user identified in the permit
application of & privately owned treatment works;

vi. Perscns on a mailing list developed by:

A. Including those who reguest in writing to
be on the list;

B. Scliciting persons for "area lists" from
participants in past permit proceedings in that area; and

C. HNotifying the public of the oppertunity to
be put on the mailing list through periodic publication in the
public press and in such publications as regional and State
funded newsletters or environmental bulletins. (The Chief may
update the mailling 1list from time to time by requesting written
indication of continued interest from those listed. The Chief
may delete from the list the names of any person who fails to
respond to such a reguest.)

vii. Any unit of local government having
jurisdiction over the area where the facility is proposed to be
located. :

2. By the Chief publishing the public notice
as a Class I legal advertisement in a gualified newspaper with
the largest circulation for the county where the discharge will
occur. The cost of the publication will be borne by the
applicant whe must send a certificate of publication to the
Division within twenty {(20) days after publication.
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3. Any other methcd reasonably calculated to
give actual notice of the action in question to the perscns
potentially affected by it, including press releases or any cother

forum or medium to elicit public participation.
d. Contents:

1. All public notices. Al publlc noticges
issued under this part shall contain the following minimum
information:

i. Name and address ¢f the office processing
the permit action for which notice is being given;

ii. Name and address of the permittee or
permit applicant and, if different, of the facility or activity
regulated by the permit, except in the case of general permits;

iii, A brief description of the business
conducted at the facility or activity described in the permit
application or in the draft permit, when there is no application;

iv. Name, address and telephone number of a
person from whom interested perscns may obtain further
information, including copies ¢f the draft permit or draft
general permit, fact sheet, and the application;

v. A brief description of the comment
procedures reqguired by Sections 12.2 and 12.3 and the time and
place of any hearing that will be held, including a statement of
procedures to reguest a hearing (unless a hearing has already
been scheduled) and other procedures by which the public may
participate in the final permit decision; and

vi. A general description of the location of
each existing or proposed discharge point and the name of the
receiving water. For draft general permits, this requirement
will be satisfied by a map or description of the permit area.

2. Public notices for hearings. 1In addition
to the reguirements of paragraph 12.1.d4.1 of this section, public
notice of a hearing shall contain the following information:

i. Reference to the date of previous public
notices relating to the permit;

ii. Date, time, and place of the hearing; and
iii. A brief description of the nature and

purpose ©of the hearing, including the applicable rules and

page 57




WREB
Leg. Rule 20-5A
Series TI, Sec. %46.2.12.d.3.

procedures.

3. Special requirements. Public notice of a
draft permit for a discharge where a CWA Section 316(a) reguest
has been filed shall include:

i. A statement that the thermal component of
the discharge is subject to effluent limitations under CWA
Sections 301 or 306 and a brief description, including a
guantitative statement, of the thermal effluent limitations
proposed under Section 301 or 306; '

ii. A statement that a Section 316(a) request
has lbeen filed and that alternative less stringent effluent
limitations may be imposed on the thermal component of the
discharge under Section 316(a) and a brief description, including
a guantitative statement ¢©f the alternative effluent limitations,
if any, included in the reguest; and

iii. If the applicant has filed an early
screening request under 40 CFR 125.72 for a Section 316(a)
variance, & statement that the applicant has submitted such a
plan.

e, In addition to the general public notice
described in paragraph 12.1.d.1 of this secticn, all persons
identified in paragraphs 12.l.c.l.i, 12.1.¢.l.ii, 12.1.¢c.1.iii,
12.1.c.l.iv and 12.}1.c.l1.vii of this section shall be mailed a
copy of the fact sheet, if any, and the draft permit and
application unless such person reguests, in writing, that these
documents not be sent.

12.2. Public comments and regquests for public
hearings.

During the public comment pericd provided under Section
12.1, any interested person may submit written comments on the
draft permit and may regquest a public hearing, if no public
hearing has already been scheduled. A reguest for a public
hearing shall be in writing and shall state the nature of the
issues proposed to be raised in the hearing. All comments shall
be considered in making the final decision and shall be answered
as provided in Section 12.4.

12.3. Public hearings.
a. The Chief shall hold a public hearing
whenever he or she finds, on the basis of requests, a significant

degree of public interest on issues relevant to the draft
permit(s). The Chief also may hold a public hearing at his or
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her discretion, whenever, for instance, such a hearing might
clarify one or more issues involved in the permit decision.

b. Any person may submit oral or written
statements and data concerning the draft permit. Reasonable
limits may be set upon the time allowed for oral statements, and
the submission of statements in writing under Section 12.1.bH
shall automatically be extended to 10 days after the close of any
public hearing under this. section.

C. A tape recording or written transcript of
the hearing shall be made available to the public, upon request.
iz.4. Reopening of the public comment period.

a. If any data, information or arcuments

submitted during the public comment pericd raise substantial new
questions concerning a permit, or if as a result of comments
submitted by someone other than the permittee, the Chief
determines to revise any condition of the permit that had been

. sent to initial public notice, the Chief shall take one or more
cf the following actions:

l. Prepare a new draft permit, appropriately
modified, under Secticon 10;

2. Prepare a revised fact sheet under Section
11 and reopen the comment period under this section: or

3. Reopen or extend the comment peried under
Section 12.1 to give interested persons an opportunity to comment
on the information or arguments submitted.

b. Comments filed during the reopened comment
period shall be limited to the substantial new questions that
caused its reopening. The public notice shall define the scope
of the reopening. :

12.5. Response to comments.

a. At the time that any final permit is
issued, the Chief shall issue a response to comments. This
response shall:

1. Specify which provisions, if any, of the
draft permit have been changed in the final permit decision, and
the reascns for the change; and

2. Briefly describe and respond to all
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significant comments on the draft permit raised during the public
comment period, or during any hearing.

b. The response to comments shall be
delivered to any person who commented or any perscn who requests
the same.

12.6. Public comment by government agencies.

a. If, during the comment period for a draft
permit, the District Engineer of the U, 8. Army Corps of
Engineers advises the Chief in writing that anchorage and
navigation of any of the waters of the State would be
substantially impaired by the granting of a permit, the permit
shall be denied and the applicant so notified. If the District
Engineer advises the Chief that imposing specified conditions
upon the permit is necessary to avoid any substantial impairment
of anchorage or navigation, then the Chief shall include the
specified conditions in the permit. Review or appeal of denial
of a permit under this section or of conditions specified by the
-District Engineer shall be made through the applicable procedures
of the Corps of Engineers and may not be made under the
provisions of this part. If the conditicons are stayed by a court
of competent jurisdiction or by applicable procedures of the
Corps of Engineers, those conditions shall be stayed in the State
NPDES permit for the duration of that stav.

b. If during the ccmment period, any other
State_or Federal agency with jurlsdlctlon over fish, wildlife, or
public health advises the Chief in writing that the impcsition of
specified conditions upon the permit is necessary to avoid
substantial risk to public health, impairment of fish, shellfish,
or wildlife resources, the Chief may include the specified
conditions in the permit to the extent they are determined
necessary to carry out the provisions of the CWA and State Act.,

C. In appropriate cases the Chief may consult
with one or mere of the agencies referred to in this section
before issuing a draft permit and may reflect their views in the
fact sheet or the draft permit.

12.7. Public access to information.

a. Any information, except effluent data,
application forms and information in permits, submitted pursuant
to these regulations, may be claimed as confidential by the
submitter. Any such claim must be asserted at the time of
submission in the manner prescribed on the application form or in
the case of other submissiong, by stamping the words
"confidential business information® on each page containing such

page 60




WRB
Leg. Rule 20-5A
Series II, Sec. §46.2.7.b.

information. If no claim is made at the time of submission, the
Chief may make the information available to the public without
further netice.

b. Any information c¢laimed to e confidential
shall be forwarded. to the Regional Administrator for his cr her
concurrence in any determination of confidentiality.

C. Such information shall be subject to
appropriate Federal regulations governing confidentiality.

12.8. Issuance and effective date of permit.

a. Rfter the close of the public comment
period under Section 12.2 on a draft permit, the Chief shall
issue a final permit decision. The Chief shall notify the
aprplicant and esach person who has submitted written comments or
requested notice of the final permit decision. This notice shall
include reference to the procedures for appealing the decisicn.
For the purposes of this section, a final permit decision means a
£in&l deécision to issue, deny, modify, revoke and reissue, or
terminate a permit. ' o ’ ’

b. A final permit decision shall become
effective not less than 30 days after date of notice of the
decision under paragraph 12.8.a 6f this section.

§ 46-2-13. ' Special NPDES Programs.
13.1. Concentrated Animal Feeding Operations
a. Permit reguirement. Concentrated animal

feeding operations are point sources subject t¢o the NPDES permit
program.

b. Definitions:
1. "Animal Feeding QOperation®™ means a lot or
facility (other than an aguatiec animal production facility) where
the following conditions are met:

i. Animals {(other than aguatic animals) have
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been, are, or will be stabled or confined and fed or maintained
for a total of forty-five (45} days or more in a twelve (12)
month period, and

ii. Crops, vegetation forage growth, or
post~harvest residues are not sustained in the normal growing
season over any portion of the lot or facility.

2. Two {(2) or more animal feeding operations
under common ownership are considered, for the purposes of these
regulations, to be a single animal feeding operation if they
adjoin each other or if they use a common area or system for the
disposal of wastes.

3. "Concentrated Animal Feeding Operation”®
means an "animal feeding operation®™ which meets the criteria in
Appendix B, or which the Chief designates under 13.l.c¢ of this
section.

c. Case-by-case designation of concentrated
- animal feeding operations:

1. The Chief may designate any animal £eeding
operation as a concentrated animal feeding coperation upen
determining that it is a significant contributor of pollution to
the waters ¢of the State. In making this designation, the Chief
shall consider the following factors:

i. The size of the animal feeding operation
and the amount of wastes reaching waters of the State;

ii. The The location of the animal feeding
operation relative to waters of the State;

iii. The means of conveyance of animal wastes
and process wastewaters into waters of the State;

iv. The slope, vegetation, rainfzll, and other
factors affecting the likelihood or frequency of discharge of
animal wastes and process wastewaters into waters of the State;
and

V. Other relevant factors.

2. No animal feeding operation with less than
the numbers of animals set forth in Appendix B shall be
designated as a concentrated animal feeding operation unless:

i, Pollutants are discharged intoc the waters
of the State through a man-made ditch, flushing system, or other
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similar man-made device; or

ii. Pollutants are discharged directly into
the waters of the State which originate outside of the facility
and pass over, across, or through the facility or otherwise come
into direct contact with the animals confined in the operation.

3. A permit application shall not be required
from a concentrated animal feeding operation designated under
this paragraph until the Chief has conducted an on-site
inspection of the operation and determined that the operation
should and could be regulated under the permit pregramn.

13.2. Concentrated aquatic animal production
facilities.

a. Permit requirement. Concentrated agquatic
animal production facilities, as defined in this section, are
point sources subject to the permit program.

b. Definition. "Concentrated aguatic animal
- production facility" means a hatchery, fish farm, cor other
facility which meets the criteria in Appendix C, or which the
Chief designates under paragraph 13.2.c¢ of this secticn.

C. Case-by-case designation of concentrated
aguatic animal production facilities:

1. The Chief may designate any warm or cold
water agquatic animal production facility as a concentrated
aguatic animal production facility upon determining that it is a
significant contributor of pollution to the waters of the State.
In making this designation the Chief shall consider the following
factors:

i, The location and quality of the receiving
waters of the State;

ii. The holding, feeding, and production
capacities of the facility;

iii. The quantity and nature of the pollutants
reaching waters of the State; and

iv. The slope, vegetation, rainfall, and other
factors affecting the likelihood or frequency of discharge of
animal wastes and process wastewaters into waters of the state:
and

Ve Other relevant factors.
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d. A permit application shall not be reguired
frem a concentrated agquatic animal production facility designated
under this paragraph until the Chief has conducted on-site
inspection of the facility and has determined that the facility
should and could be regulated under the permit program.

13.3. Aquaculture projects.

a. Permit requirements. Discharges into
aquaculture projects, as defined in this section, are subject to
the permit program through Section 318 of CWA.

b. Daefinitions:

1. "Aguaculture Project™ means a defined
managed water area which uses discharges of pollutants into that
designated area for the maintenance or production of harvestable
freshwater plants or animals.

2. "Designated Project Area™ means the
portions of the waters of the State within which the permittee or
permit applicant plans to confine the cultivated species, using a
method or plan or coperation (including, but not limited to,
physical confinement) which, on the basis of reliable scientific
evidence, is expected to ensure that specific individual
organisms comprising an aguaculture c¢rop will enjoy increased
growth attributable to the discharge of pollutants, and be
harvested within a defined geographic area.

13.4. Separate storm sewers.

a. Permit requirement. Separate storm
sewers, as defined in this section, are point sources subject to
the permit program. Separate storm sewers may be permitted
either individually or under a general permit. A permit for
discharges into the waters of the State from a separate storm
sewer covers all conveyances which are a part of that separate
storm sewer system, even though there may be several owners or
operators of these conveyances. However, discharges into
separate storm sewers from point sources which are not part of
the separate storm sewer systems may also require a permit.

b. Definition:

1. "Separate Storm Sewer"™ means a conveyance
or system of conveyances (including pipes, conduits, ditches, and
channels) primarily used for collecting and conveying storm water
runcif and which is either:

i. Located in an urbanized area as designed
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by the U. S. Bureau of the Census according to the criteria in 39
FR 15202 (May 1, 1974); or

ii, Not located in an urbanized area but
designated under paragraph 13.,4.c of this section.

2. Except as provided in paragraph 13.4.b.3
of this section, a conveyance or system of conveyvances operated
primarily for the purpose of collecting and conveying storm water
runoff which is not located in an urbanized area and has not been
designated by the Chief under paragraph 13.4.c of this section is
not considered a point source and is not subject to the
provisions of this series.

3. Conveyances which discharge process
wastewater or storm water runoff contaminated by contact with
wastes, raw materials, or pollutant—-contaminated soily from land
or facilities used for industrial or commercial activities, into
waters of the State or intec separate storm sewers are point
sources subject to the requirements of this series but are not
separate storm sewers for purpcses of this section. As used in
this paragraph, "wastes" does nct include sand, silt and gravel.

4, Whether a system of conveyances is or is
not a separate storm sewer for purposes of this section shall
have no bearing on whether the system is eligible for funding
under Title II of CWA.

c. Case-by-case designation of separate storm
sewers. The Chief may designate a storm sSewer not located in an
Urbanized area as a separate storm sewer. This designation may
be made t¢ the extent allowed or required by EPA promulgated
effluent guidelines for point sources in the separate storm sewer
category; or when:

1. A Water Quality Management plan under
Section 208 of CWA which contains requirements applicable to such
Point sources is approved; or

2. The Chief determines that 2 steorm sewer is
a significant contributor ¢f polluticn to the waters of the
State. In making this determinaticn the Chief shall consider the
following factors: T oo T T '

i. The location of the discharge with respect
to waters of the State;

ii. The size of the discharge;
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iii. The guantity and nature of the pollutants
reaching waters of the State; and

iv., Other relewvant factors.
13.5. Silvicultural activities.

a. Permit requirement. Slilvicultural point
sources, as defined in this section, are point sources subject to
the permit program.

b. Definitions:

1. "Silvicultural Point Source™ means any
discernible, confined, and discrete conveyance related to rock
crushing, gravel washing, log sorting, or log steorage facilities
which are operated in connecticn with silvicultural activities
and from which pollutants are discharged into waters of the
State. The term does neot include non-point source silvicultural
activities such as nursery operations, site preparation,
reforestation and subsequent cultural treatment, thinning,
pPrescribed burning, pest and fire control, harvesting operations,
surface drainage, or road construction and maintenance from which
there is natural runoff. However, some of these activities (such
as stream crossing for roads) may involve point source discharges
of dredged or £ill material which may regquire a CWA Section 404
permit.

2. "Rock Crushing and Gravel Washing
Facilities" means facilities which process crushed and broken
stone, gravel, and riprap.

3. "Log Sorting and Log Storage Facilitiesg”
means facilities whose discharges result from the holding of
dnprocessed wood, for example, logs or roundwood with bark or
after removal of bark held in self-centained bodies of water
(mill ponds or log peonds) or stored on land where water is
applied intenticnally on the logs (wet decking).

13.6. General permits.

a. Coverage. The Chief may issue a general
permit -in.acccerdance with the following:

1. Area. The general permit shall be written
to cover a category of discharges described in the permit under
paragraph 13.6.a.2 of this section, except those covered by
individual permits, within a geographic area. The area shall
correspond to existing geographic or political boundaries, such
as: - s
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i. Designated planning areas under Sections
208 and 303 of CwWa;

ii. Sewer districts or sewer authorities:;

iii. City, County, or State political
boundaries;

iv. State highway systems;

V. Standard metropolitan statistical arsas as
defined by the U.S. Office of Management and Budget;

vi. Any other appropriate division or
combination of boundaries.

2. Scurces. The general permit may be
written to regulate, within the area described in paragraph
13.6.a.1 of this section,; either:

i. Separate storm sewers; or

ii. A category of pcint scources cother than
separate storm sewers if the sources all:

A. Involve the same or substantially similar
types of operaticns;

B. Discharge the same types of wastes;

C. Reguire the same effluent limitations or
operating conditions;

D. Reguire the same or similar monitoring;
and

E. In the opinion of the Chief, are more
appropriately contreolled under a general permit than under
individual permits.

b. Administretion:

I. In general. General permits may be
modified, revoked and reissued, suspended, or revoked in
accordance with the applicable reguirements of Section 9 of this
series.

2. Requiring an individual permit:
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i. The Chief may require any person
authorized by a general permit to apply for and obtain an
individual permit. Any interested person may petition the Chief
to take action under this subparagraph. Cases where an
individual permit may be requried include the following:

A. The discharge(s) is a significant
contributor of pollution as determined by the factors set forth

in Section 13.4.c.2;

B. The discharger 1is not in compliance with
the conditions of the general permit;

c. A change has occurred in the availability
of demonstrated technology or practices for the control or
abatement of pollutants applicable te the point source;

D. Effiuent limitation guidelines are
promulgated for point sources covered by the general permit;

E. A Water Quality Management Plan containing
reguirements applicable to such point sources is approved.

ii. The Chief may require any owner or
operator authorized by a general permit to apply for an
individual permit as provided in paragraph 13.6.b.2.i of this
section, only if the owner or operator has been notified in
writing that a permit application is reguired. This notice shall
include a brief statement of the reascons for this decision, an
application form, a statement setting a time for the owner or
operater to file the application, and a statement that on the
effective date ¢f the individual permit the general permit as it
applies to the individual permittee shall automatically
terminate. The Chief may grant additional time upon request of
the applicant.

iii. Any owner or operator authorized by a
general permit may reguest to be excluded from the coverage of
the general permit by applying for an individual permit. The
owner or operator shall submit an application under Sectiocon 4,
with reasons supporting the request, to the Chief no later than
ninety (90) days after the general permit notice in accordance
with Section 12.1.

3. OGpon issuance of a general permit, the
Chief shall cause to be published a notice of issuance as a Class
I legal advertisement in a gualified daily or weekly newspaper
within the geographical area affected by the subject of the
permit, and by any other means reasconably calculated to give
notice of issuance to the persons affected by it. -
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13.7. New sources and new discharges.
a. Definitions:

1. "3ite™, "new source", and "new discharger"®
are defipned in Section 2.

2. "Source”™ means any building, structure,
facility, or installation from which there is or may be a
discharge of pollutants.

3. "Existing Source" means any socurce which
is not a new source or a new discharger.

4. "Facilities or Equipment™ means buildings,
structures, process or production egquipment or machinery which
forms a permanent part of the new source and which will be used
in its cperation, if these facilities or eguipment are of such
value as to represent a substantial commitment tc¢ construct., It
excludes facilitlies or equipment used in connecticn with
feasibility, engineering, and design studies regarding the source
or water pellution treatment £cor the source.

b. Criteria for new source determination.

1. Except as otherwise provided in an
applicable new source performance standard, a source is a "new
source™ if it meets the definition of "new source®™ in Section 2,
and '

i. It is constructed at a site at which no
other source 1is located; or

ii. It totally replaces the process or
production equipment that causes the discharge of pollutants at
an existing source; or

iii. Its processes are substantially
independent of an existing scource at the same site. 1In
determining whether these processes are substantially
independent, the Chief &hall consider such factecrs as the extent
to which the new facility is integrated with the existing plank;
and the extent to which the new facility is engaged in the same
general type of activity as the existing source.

2. A source meeting the requirements of
paragraphs 13.7.b.1.1i, 13.7.b.1.ii, er 13.7.b.1.iii1 of this
section is a new source only if a new scurce performance standard
is independently applicable to it. 1If there is no such
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independently applicable standard, the source is a new
discharger. See Section 2.

3. Construction on a site at which an
existing source is located results in a modification subject to
Section 9 rather than a new source or a new discharger i1f the
construction does not create a new building, structure, facility,
or installation meeting the criteria of paragraphs 13.7.pb.1.ii or
13.7.b.1.1iii of this section but otherwise alters, replaces, or
adds to existing process or production eguipment.

4. Construction of a new source as defined
under Section 2 has commenced if the owner cr operator has:

i, Begun, ¢r caused to begin as part of a
continuous on—-site construciicen program:

A. Any placement, assembly, or installation
of facilities or eguipment; or

B. Significant site preparation work
including clearing, excavation or remcoval of existing buildings,
Structures, or facllities which is necessary for the placement,
assembly, or installation of new source equipment; or

ii. Entered into a binding contractual
cbligation for the purchase of facilities or equipment which are
intended to be used in its operation within a reasonable time.
Options to purchase or contracts which can be terminated or
modified without substantial loss, and contracts for feasibility
engineering, and design studies do not constitute a contractual
obligation under khe this paragraph.

c. Effect of compliance with new source
performance standards:

1. BExcept as provided in paragraph 13.7.c.2
of this section, any new discharger, the construction of which
commenced after October 18, 1972, or new source which meets the
applicable promulgated new source performance standards before
the commencement ¢f discharge, may not be subject to any more
stringent new source performance standards or to any more
stringent technology-based standards under Section 301(b) (2} of
CWA for the shortest of the following periods: ' -

i. Ten years from the date that construction
is completed;
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ii, Ten years from the date the source begins
to discharge process or other nonconstruction related wastewater;
or

iii, The period of depreciation or amortization
of the facility for the purpocses of Secticn 167 or 168 (or both)
¢f the Internal Revenue Code of 1954.

2. The protection from mors stringent
standards of performance afforded by paragraph 13.7.c.1 of this
section does not apply to:

i, Additional or more stringent permit
conditions which are not technolegy based; for example,
conditions based on water gquality standards, or toxic effluent
standards or prohibitions under Section 307(a) of CWA; or

ii, Additional permit conditicns controlling
pollutants listed as toxic under Section 307 (a) of the CWA and
which are not controlled by new source performance standards.
This includes permit c¢onditions controlling pollutants other than
those identified as toxic pollutants or hazardous substances when
control of these pollutants has been specifically identified as
the method to contrel the toxic pollutants or hazardous
substances. o :

3. When a NPDES permit issued to a source
with a "protection period"™ under paragraph 13.7.c.l of this
section will expire on or after the expiration of the protection
period, such permit shall require the owner or operator of the
source to comply with the reguirements of Section 301 and any
other applicable reguirements of CWA immediately upon the
expiration of the protection period. XNo additional period for
achieving compliance with these requirements shall be allowed
except when necessary to achieve compliance with requirements
promulgated less than three (3) years before the expiration of
the protection period.

4, The owner or operator of a new source, a
new discharger which commenced discharge after August 13, 1979,
or a recommencing discharger shall install and have in operating
condition, and shall "start up" all pollution control equipment
required to meet the conditions of its permit before beginning to
discharge. Within the shortest feasible time (not to exceed
ninety (90) days), the owner or operator must meet all permit
conditions.

5. After the effective date of new source
performance standards, it shall be unlawful for any owner or
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or a recommencing discharger shall install and have in operating
condition, and shall "start up® all pollution control eguipment
reguired to meet the conditions of its permit before beginning to
discharge. Within the shortest feasible time (not to exceed
ninety (90) days), the owner or operator must meet all permit
conditions.

5. After the effective date of new source
performance standards,; it shall be unlawful for any owner or
operator of any new source to operate the source in viclation of
those standards applicable to the source.

46~2~14. Pretreatment Program.

14.1. Netionmi-prefresktment—-standardas All
indirect dischargers shall comply with the requirements of 307 of
the Clean Water Act and the regulaticons thereunder.

a. Prohibited discharges. Pollutants
introduced into POTWs by amy indirect discharger shall not cause
pass through ory interference. inhibip—por-inkterfere-with-the
operatiop-or-performance—ef-the-kreatment-workss These general
prohibitions apply to all indirect dischargers. The following
pollutants may not be introduced intec a POTW:

1. Pollutants which create a fire or

explosion hazard in the POTW=. including, but not limited to
wastestreams with a closed cup flashpoint of less than 14090

Farrenheit or 600 i .
40 CFR 261.21.

2. Pollutants which cause corrosive
structural damage to the POTW, but and in no case discharges with
pE lower than 5.0, unless the works is specifically designed to
accommodate such discharges.

3. Solid or viscous pollutants in amcunts
which will cause obstruction to the flow in sewers or other
interference with the operation of the POTW.

4. Any pollutant, including oxygen demanding
pollutants (BOD, etc.) released in a discharge of such volume or
strength as to cause interference in the POTW.

5. Beat in amounts which will inhibit
biological activity in the POTW resulting in interference but and
in no case heat in such quantities that the temperature at the
treatment works influent exceeds 40 C (104 F) unless the works
is designed to accommodate such heat.

w
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7. Wastewaker—which-substantialtiy-differa-in
rature-apd-eeonskituents~from—the—usexls-average-dischargex
Poiiutants which resuit in the presence of toxic gases, vapors or
fumes within the POTW in a guantity that mav cause acute worker
health and safety problems.

B. Any trucked or hauied pellutants, except
at discharge points designated by the POTW.

b= Ernows-or-has-scagson-to-krew-shak-iks
digchargesy~ateng-or—in-conipnetion-with-dischargeg-£from—-okhes
Segrecgy-woritd-regsuit—-in-a-pernik~yiolaokions—ox

c. Erows-gr-has-zeggon-—ko-know—thak-—the-POTYHW
ftss—£for-any-reasony-violaking-ies—£finpl-effivent—limitakions—in
dEg-pasrmit-or-waker-gquatiky-sEandards~in-the-receiving-gkerean—ang
shat—-goeh-induskriat-ugserls-dicecharge—either-aione-or-in
cenjunceion-with-diseharges-£frem—okher—-senreegy—ineseases—the
magniktude—or—duration-of-tkhe-PoPWla-yvieiation<

d+ b, Categorical standards. 1In addition to the
prohibited discharges listed in paragraph l4.l.a ef-this-seekion,
ati anv indirect dischargers that is subject to a Categorical
Preitreatment Standard established under 40 CFR Chapter I
Subchapter N and 40 CFR 403.6 shall comply with the specific
reguirements of such standard and shall also comply with
applicable requirements of 40 CFR 403.12.-skaii-cempiy-with—£he

Netiongi-Pretroatmenk-Stapndardas
14.2. POTW reporting and permit reguirements.

a. Existing indirect discharges tc publicly
owned treatment works. Any publicly cwned treatment works
eaxrenely accepting non-dcmestic wastes from indirect dischargers
shall eertact report to the Chief, at frequencies determined
appropriate by the Chief, regarding-the-—eentinued-zaecceptance—of
the-waskes-and-shell-previde the names of indirect dischargers,
guantity and eempesitier characteristics of imrfiuent indirect
digcharges, and any other information or data deemed necessary by
the Chief to evaluate the discharge with regard to its impact on
the permittee's capacity to meet all applicable State and Federal
requirements on treatment, water gquality standards, effluent
limitations and reliable operation and maintenance of the
treatment works—s, and with reqard to compliance with National
Pretreatment Standards. ZTE£-Ehe-~chief-determines-that-khe
exigking-permikt—-ig-—nek-in-complinrece-wikth-this-seeeiony-the-Chief
may-reguire-£ne—POTH-to-submit—an-appliicatten-to-medify—the
permit-in-aceerdance-wikth-Seckion-S5<2<
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k. Proposed indirect discharges to publicly
ocwned treatment works. 2 publiclv owned treatmenk works
contemplating acceptance of a new cor increased ncn-domestic
wastewater from an indirect discharger shall file an application
to modifv its permit and shall provide such information and data
as deemed necgessary by the Chief to evaluate the discharge with
regard to its impackt on the permittee's capabllity to meet all
applicable State and Federal reguirements on treatment, water
guality standards, effluent limitations, relizble operation angd
maintenance of the treatment works, and with regard to compliance
with National Pretreatment Standards. _

1. A-pubpiiely-owned-£reatnent-works—-ahalld
contaet-the-Chicf~-regarding-the-accepkance—of-a-proposed-indireat
diseharge—ef-non—demestia-wasteg-and-shaltl-previde-sueh
information-and-4dakta-as-deemed-necessary-by-the-Chief-to-evatuake
the-digeharge-wikth-regard-to-iEa-impackt—en-ithe-pesmittaalg
capaeity-fo-meet—all-applicable-Seake-and-Federal~reguirements—on
treatmenty-water—qgualiey-standardsy-effivent~Timitaktieonsy~and
retipble—-opexraktion—and-mainkenanee—of-the-kreatmenkt-workas Those
proposed indirect discharges considered by the Chief to be a
significant increase or to have potential for significant dmpact
on the existing or planned POTW can be incorporated into the
POTHW's permit onlyv by modification in acceordance with Section

9.2.

Beps—————— A-pubiicly-owned-treatment-works
centempiating-aceeptance—gof-wastes-£ron-an-indireet-discharges
considered-by-the-Chief-to-be—a-gsignificant~increage-or-impack—on
the-exisking-er-pianncd-pubiiely-owned-treaktmenrt~works—2s
reguicad-to~file-an-applicakion-te-modify-its—permit—undes
Eeetion-5+2<

2.3. Those preopesed indirect discharges
considered by the Chief to have no significant increase or impact
on the existing or planned publicly owned treatment works may be
incorporated into the POTW's permit by minor modification in
accordance with asrder Section 9.5.

3. Those publicly owned treatment works that have
developed and received approval of 2 PCTW Pretreatment Program in
accordance with Secticn 14.4.a2 are exempt from the reguirements
of this section.

14.3. Reporting requirement for indirect
dischargers. Indirect dischargers currently discharging or
Proposing to discharge into a POTW shall be required to submit o
the Chief of the Division of Water Resources the information
required in 40 CFR 403.12. The Chief may require additional
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information. The Chief shall insure compliance with pretreatment
standards by indirect dischargers.

l4.4. Local POTW pretreatment program.

a. - POTHWs wiltl-be are required to develop and
submit a local pretreatment program in accordance with 40 CFR
Part 403 if the toftal design flow of the treatment facility is
greater than 5 MGD. POTWs with total design flow less than 5 MGD
may be reguired to develep and submit a pretreatment program if
the Chief determines that circumstances warrant such development.
Such programs shall be incorporated inte the permit issued to the
POTWs. All POTWs regulred to have a program must have an
approved pretreatment program no later than July 1, 1983. P2OQTW's
identified as being reguired to develcp a POTW pretreatment
program after July 1, 1983 shall develcp and submit such a
program not later than one (1) vear after written notification of
gsuch identification from the Chief. After obtaining the Chief's
approval of a POTW Pretreatment Prcocgram, the POTW shall implement
the approved program in accordance with all requirements cf 40
CER Part 403. -OthRer-POfWe-may-be-reguired-to-have-programs
earties-than-Juiy-ty-1583-as-provided-£for—-in—4f-CER-Dark-4583~

k. When a local program is not regquired under
paragraph .a of this subsection, the Chief shall administer and
enforce the pretreatment pregram in accordance with the
vrrovisions of this section.

Td<5 POTW-eredik—for-removai-ef-pelinkanka
etaggified-in-caktegoriecal-pretreatment-standards-—-PoPWs—ray
appiy-to-the-Chief-for-reyinion-of-khe-effluent-limits{ay-for-a
speeifie-peliuvtant{ar-covered-in-the-eaktegorieal-pretreatnent
standard-applicabie-to-ar~indirect-digsebarges{sry-based-upon—the
POTWla~capabittev-to-remove-that-{those}-poliukanetsl-——-LSuek
revision-mugk-be-appited-£for-and-aeted-upen-in-accordance—with—48
CER-Part-483~---PoTWs-which-have-received-auvthorization-to-medify
ceakegorical-prebreaktmenkt-gktandasds-prragans-Lto-this-paragraph
Shaiti-ecompiy-with-the-ronitorine— aﬁé fegef%&ng feqatfements —-of—40
CER~-403<234%+ <

l14.65 . Variances from categorical standards for
indirect dischargers. Indirect dischargers may apply to the
Chief for wvariances from categorical pretreatment standards if
factors relating to such users are fundamentally different from
the factors considered during development of a categorical
pretreatment standard applicable to that discharger. The Chief
shall act upon such variances in accordance with 40 CFR Part 403.
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§ 46-2-15. Federal Effluent Limitations Guidelines
and Standards Incorporation.

15.1. The provisions of 40 CFR Chapter I,
Subchapter N, Parts 400-460C as in effect July 1, 1985, are hereby
incorporated by reference.

15.2. {Reserved.)
§ 46-2-16 Enforcement.
le.1. General, The provisions ¢£f.this Series

may be enforced by all of the applicable provisions of the State
Act; including:

a. Orders issued by the Chief in accordance
with Sections 7, 8, 10 and 12a of the State Act:;

b. Civil penalties and injunctive relief in
accordance with Section 17 of the State Act:; and

C. Criminal penalties in accordance with
Section 19 of the State Act. .

16.2. Citizen participatieon. The Chief shall
provide fcr public participation in enforcement by the following:

a. Investigating and providing a written
response to all signed, written complaints from cltizens;

b. Not opposing intervention by any citizen
when permissive intervention is authorized by statute or rule;
and :

. Publishing notice in a newspaper of
general circulation in the county in which the discharge is
located at least thirty (30) days prior to the final settlement
of any civil action or consent order issued by the Board. This
notice will identity the person discharging, the specific
enforcement action to be taken, and the name and address where
information on the proposed settlement can be obtained. The
Chief shall consider all comments received during the 30 day
Period. T

§46~-2-17. Conflict of Interest.
17.1. Members of the State Water Resources Board

shall be bound by the conflict of interest reguirements contained
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in Chapter 20, Article 5, Section 3(b) of the State Code, as
amended.

17.2. The Chief of the Division of Water
Rescurces shall not be a person who receives or has during the
previous two (2) years received, a significant portion of income
directly or indirectly from permit holders cor applicants for a
permit. : S T meemTI osmoemeoc oo —os s s s _

a. - For the purposes of this section:

1. "Significant Pcrtion of Income™ means ten
(10} percent or more of gross personal income for a calendar
year, except that it means fifty {(50) percent or more of gross
personal income for a calendar year if the reciplient is over
sixty (60) years of age and is receiving that portion under
retirement, pension, or similar arrangement.

2. "Permit Eolders or Applicants for a
Permit"” does not include any department or agency of the State.

3. "Income™ includes retirement benefits,
consultant feeg, and stock dividends.

b. For the purposes of this secticn, income
is not received "directly or indirectly from permit holders or
applicants for a permit" when it is derived from mutual fund
payments, or from other diversified investments for which the
recipient dces not know the identity of the primary sources of
income.

46-2-18. Conflicting Provisions.
In the event of any inconsistency or conflict between any

provision of this section and any provisions of Series %%%3, the
provisions of this section shall control.

page 77




WRE ) Appendix A

Leg. Rule 20-35A
Series 2

Appendix A - NPDES Primary Industry Categories
Industry Category

Adhesives and Sealants

Aluminum Forming

Auto and QOther laundries

Battery Manufacturing

Coal HMining

Coil Coating

Copper Forming

Electrical and Electronic Components
Electroplating

Explosives Manufacturing
Foundries

Gum and Wood Chemicals

Inorganic Chemicals Manufacturing
Iron and Steel Manufacturing
Leather Tanning and Finishing
Mechanical Products Manufacturing
Nonferrous Metals Manufacturing
Ore Mining

Organic Chemicals Manufacturing
Paint and Ink Formulation
Pesticides

Petroleum Refining

Pharmaceutical Preparations
Photographic Equipment and Supplies
Plastics Processing

Plastic and Synthetic Materials Manufacturing
Porcelain Enameling

Printing and Publishing

Pulp and Paper Mills

Rubber Processing

Soap and Detergent Manufacturing
Steam Electric Power Plants
Textile Milis

Timber Products Processing

page 1

7




WRB
Leg. Rule 20-5A Appendix B
Series 2

Appendix B - Criteria for Determining a Concentrated Animal
Feeding Operation

&n animal feeding operation is a concentrated animal feeding
operation for purposes of Section 13.1 1f either of the following
criteria are met:

{(a) More than the number of animals specified in any of the
following categories are confined:

{1 1,000 slaughter and feeder cattle,

{(2) 700 mature dairy cattle (whether milked or dry cows),

(3} 2,500 swine each weighing over 25 kilograms
(approximately 55 pounds),

(4} 500 horses,

(5 10,000 sheep or lambs,

(6) 55,000 turkeys,

(7) 100,000 laying hens or broilers {(if the facility has
continuous overflow watering),

(8) 30,000 laying hens or broilers (if the facility has a
liguid manure handling system},

(9) 5,000 ducks, or

{1¢) 1,000 animal unitg; or

{b) More than the fcllowing number and types of animals are
confined: ’

(1} 300 slaughter or feeder cattle,
{2) 200 mature dairy cattle {(whether milked or dry cows},
(3) 750 swine each weighing over 25 kilograms
(approximately 55 pounds),
(4} 150 horses,
(5} 3,000 sheep or lambs,
(6 16,500 turkeys,
(7) 30,000 laying hens or broilers (if the facility has
continucus overflow watering),
(8) 8,000 laying hens or broilers (if the facility has a
liquid manure handling system),
{9) 1,500 ducks, or
{10) 300 animal units;
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and either one of the followling conditions are met: pocllutants
are discharged into navigable waters through a man-made ditch,
flushing system or other similar man—-made device; or pollutants
are discharged directly into waters of the State which originate
outside of and pass over, across, or through the facllity or
otherwise come intoc direct contact with the animals confined in
the operation.

Provided, however, that no animal feeding operation is a
concentrated animal feeding operation as defined above if such
animal feeding operation discharges only in the event of a 25
vear, 24-hour storm event.

The term "animal unit™ means a unit of measurement for any
animal feeding operation calculated by adding the following
numbers: the number of slaughter and feeder cattle multiplied by
1.0, plus the number of mature dairy cattle multiplied by 1.4,
plus the number of swine weighing over 25 kilograms
{approximately 55 pounds) multiplied by 0.4, plus the number of
sheep multiplied by 0.1, plus the number of horses multiplied by
2.0.

The term "man-made™ means constructed by man and used for
the purpose of transporting wastes.
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Appendix C - Criteria for Determining a Concentrated Agquatic
Animal Production Facility

A hatchery, fish farm, or other facility is a
concentrated aguatic animal production facility for purposes
of Section 13.2 if it contains, grows, or holds aguatic
animals in either of the following categories:

(a} Colid water fish species or other cold water
agquatic animals in ponds, raceways, or other similar
structures which discharge at least 30 days per year but
does not include:

(1) TFacilities which produce less than 9,080 harvest
weight kilograms (approximately 20,000 pounds) of aquatic
animals per year; and

{2) Facilities which feed less than 2,272 kileograms
(approximately 5,000 pounds) of food during the calendar
nonth of maximum feeding.

{b) Warm water fish species or other warm water
aquatic animals in ponds, raceways, or other similar
structures which discharge at least 30 days per year but
does not include:

{1} <Closed ponds which discharge only during perieds
of excess runofi; or

(2} Facilities which produce less than 45,454 harvest
weight kilograms (approximately 100,000 pounds) of aguatic
animals per vear.

"Celd water aquatic animals" include, but are not
limited to the Ameiuride, Centrarachidae and Cyprinidae
families of fish; e.g., respectfully, catfish, sunfish and
minnows.
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Appendix D - Permit Testing Requirements

Appendix D

Table I - Testing Requirements for Organic Pollutants by Industrial
Category for Existing Dischargers

Industrial category

GC/MS fraction 1

Volatile

acid

Base/

neutral

Pesticide

Adhesives and Sealants

Aluminun Forming

Auto and Other Laundries

Battery Manufacturing

Coil Coakting

Copper Forming

Electric & Electronic
Conmponents

Electroplating

Explosives Manufacturing

Foundrieg :

Guan and Wood Chemicals

Incrganic Chemicals
Manufacturing

Iron & Steel Manufacituring

Leather Tanning and
Finishing

Mechanical Products
Manufacturing

Nonferrous Metals
Manufacturing

Ore Mining

Organic Chemicals
Manufacturing

Paint and Ink Formulation

Pesticides

Petroleum Refining

Pharmaceutical
Preparations

Photographic Equipment
and Supplies

Plastic and Synthetic
Materials Manufacturing

Plastic Processing

Porcelain Enameling

Printing and Publishing

Pulp and Paper Mills

Rubber Processing

Soap and Detergent
Manufacturing

(*)
(*)
{*)
{(*)
(*)
(*)

(%)

(*)
(*)

(*)
(*)
(*)
(%)

(*)
(*)

(*)
(*)
{(*)
(*)
(*)
(*})

(*)

-----

(*)

(*)
(*)
(*)
(*)

4
(%}
(%}

(*)

(%)
(*)
{(*)
(%)
(*)
(*)

(*)
(*)
(*)
(*)
(*)

(*}
(*)
(*)
(*)
(*)
(*)
(*)
(*)
(*)
{*)
(*)
(*)
(*)
o
(*)
(*)
(*}

{*)

S

R NN N

-----

se s

(*)
{(*)
(*)
(*)
(*)
(*)

(*}
(*)

o
(*)
(*)
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Chlcrpyrifos
Coumaphos
Crescl
Crotonaldehyde
Cyclohexane

2,4-D(2,4-Dichlorophenoxy acetic acid)
Diazinon

Dicamba : Ce -
Dichlcbenil

Dichlone

2¢2-Dichloropropionic acid
Dichlorvos
Diethyl amine
Dimethyl amine
Dinitrobenzene
Diguat
Disulfoton
Diuron
Epichlorochydrin
Ethanolamine
Ethion

Bthylene diamine
Ethylene dibromide
Formaldehyde
Furfural
Guthion
Iscprene
Iscpropanclamine
Relthane

Repone
Malathion
Mercaptodimethur
Methoxychlor
Methyl mercaptan
Methyl methacrylate
Methyl parathion
Mevinphes
Mexacarbate
Monoethyl amine
Monomethyl amine
Naled

Napthenic acid
Nitrotoluene
Parathion
Prenclsulfanate
Phosgene
Dropargite
Propylens oxide
Pyrethrines
Quinoline
Resorcinol
Strontium
Strychnine
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Steam Electric Power

PlantS (*) (*) (*J LR )
Textile Mills - (%) (*) (*) (*}
Timber Products Process -

Processing (*) (*) (*) (*
1 The toxic pollutants in each fracticn are listed in Table II
* Testing required.
Table II - Organic Toxic Pollutants in Bach of Four Fractions in Analvsis by

Gas Chromatography/Mass Spectroscopy (GS/MS)

Veolatiles

v acrolein

2V acrylonitrile

3V benzene

5v bromoform

6v - carbon tetrachloride

v chlorobenzene

8v chlorodibromomethane

SV chlorcethane

lov 2=chloroethylvinyl ether
11v chioroform '
12v dichlorobromomethane

14V 1l,1-dichloroethane

1sv 1,2-dichloroethane

lev 1,1-dichlecrethylene

17v 1,2-dichicropropane

lgv 1,2-dichloropropylene
1ov ethylbenzene

20V methyl bromide

21v methyl chloride

22V methylene chioride

23V 1,2,2,2-tetrachloroethane
24V tetrachioroethylene

25V toluene

26V 1,2-trans—dichloroethylene
27V 1,1,1-trichlorcethane
28V 1,1,2~trichloroethane
29V trichlorgethylene

31v vinyl chloride

Acid Compounds

1A 2—chlorcophenol

2A 2,4—dichlorophenol
3A 2,4-dimethylphenol
4A 1,6-dinitro—o—cresol
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SA 2,4-dinitrovhenol

6A Z-nitrophenol

7A d-nitrophencl

8A pchioro-m-cresol

9A pentachlorophenol

10Aa rhencl

1lia 2,4,6-trichiorophenol
Base/Neutral

1B acenaphthene

2B acenaphthylene -
3B anthracene

4B benzidine

5B benzec(a) anthracene

6B benze(a) pyrene

7B 3,4-benzoflucranthene

8B benzo(ghi)perylene

8B benzo(K) fluoranthene

10B bis(2-chloroethoxy) methane
11iB bis({2—chlorcethyl) ether
128 bis(2~chleroiscpropyl) ether
13B bis{2-ethylhexyl)phthalate
14B 4-bremephenyl phenyl ether
15B butylbenzyl phthalate

16E 2-chloronaphthalene

178 4-chlorophenyl phenyl ether
18B chrysene

19B dibenzo(a,h)anthracene
20B 1,2-dichlorchbenzensa

21B 1,3-dichlorcbhenzena

22B 1,4-dichlorcbenzene

23B 3,3'"dichlorobenzidine
24B diethyl phthalate

25B dimethyl phthalate

26B di-n-butyl phthalate

27B 2,4-dinitrotoluene

28B 2,6-dinitrotoluene

29B di-n—octyl phthalate

30B 1,2-diphenylhydrazine (as azobenzene)
31B fluoranthene

32B filuorene

33B hexachlorobenzene

34B hexachlorobutadiene

358 hexachlorocyclopentadiene
368 hexachloroethane

378 indenc(1,2,3~cd) pyrene
38B iscphorone

358 naphthalene

408 nitrobenzene

418 N-nitrosodimethylamine

428 M-nitrosedi-n-propylamine
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43B N-nitroscdiphenylamine
448 rhenanthrene

458 pyrene

468 1,2,4-trichlorobenzene
Pesticides

irp aldrin

2P ax—BBEC

3p B-BEC

4p Y -BEC

5p Jd ~BHC

6P chlordane

7P 4,4"'-DDT

8P 4,4'-0DE

op 4,4'-DDD

1or dieldrin

1ip a—endosulfan

12p B-endosulfan

13p. endosulfan sulfate
14p endrin

15 endrin aldehvde
16P - heptachlor

17p heptachlor epoxide
1s8® PCE~1242

19p PCB-1254

20P PCB-1221

21p PCB~-1232

22p BPCB-1248

23p ECE~1260

24P PCBE~1016

25P toxaphene

Table III - Other Toxic Pollutants:

Antimony, Total
Arsenic, Total
Beryllium, Total
Cadmium, Total
Chromium, Total
Copper, Total
Lead, Total
Mercury, Total
Nickel, Total
Selenium, Total
Silver, Total
Thallium, Total
Zinc, Total
Cyanide, Total
Phenols, Total

Appendix D

Metals, Cyanide, and Total Phenols
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Table IV - Conventional and Nenconventional Pollutants Required to be
Tested by Existing Dischargers if Expected to be Present

Bromide o o I
Choride o .-
Chleorine, Total Residual

Coler

Fecal Cecliform

Pluoride T T
Nitrate-Nitrite

Nitrogen, Total Organic

0il and Grease

Phosphorus, Total

Radicactivity

Sulfate

Sulfide

Sulfite

Surfactants

2luminum, Total

Bariumm, Total

Boron, Total

Cobalt, Total

Iron, Total

Magnesium, Total

Molybdenum, Total

Manganese, Total

Tin, Total

Titanium, Total

Table V - Toxic Pollutants and Hazardous Substances Required to be
Identified by Existing Dischargers if Expected to be Present

Toxic Polintants

Asbesztos

Hazardous Substances

Acetaldehyde

211y1 alcchol o
Allyl chloride .
Amvl acetate -
Aniline

Benzonitrile

Benzyl chioride

Butyl acetate

Butylamine

Captan

Carbaryl

Carbofuran

Carbon disulfide e — L
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TO: Fran Hunter : < D{‘_A ' /E
Jo by
AGENCY: _Water Resources ] ‘ ?
FROM: JUDY COQOPER, DIRECTOR, ADMINISTRATIVE LAW DIVISION
DATE: October 8, 1993

THE ATTACHED RULE FILED BY YQUR AGENCY HAS BEEN ENTERED INTO CUR
COMPUTER SYSTEM. PLEASE REVIEW, PROOF AND RETURN IT WITH ANY
CORRECTIONS. IF THERE ARE NO CORRECTIONS, PLEASE SIGN THIS MEMO
AND RETURN IT TO THIS OFFICE. ¥YOU WILL BE SENT A FINAL VERSION OF
THE RULE FOR YOUR RECORDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN
(10) WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF

YOU HAVE ANY QUESTIONS.

SERIES: 2 TITLE: 46 Water Resources

THE ATTACHED RULE HAS BEEN REVIEWED AND IS CORRECT.

SIGNED:

TITLE OF PERSON SIGNING:

DATE:

v e de kR kR ke o vk vk vk kS ke R W ek ke Rk gk R ok ke ek ke ke kb e ke

THE ATTACHED RULE HAS BEEN REVIEWED AND NEEDS CORRECTING. THE
CORRECTIONS HAVE BEEN MARKED.

SIGNED: % /ﬁmmf

TITLE OF PERSON SIGNING: d,g%m Q/)AW//

DATE : 2-/-G \///Z/éc,n/ 4 C:Aby N ;@mnz)

NOTE: IF YOU ARE NOT THE PERSON WHO HANDLES THIS RULE, PLEASE

FORWARD TO THE CORRECT PERSON.




