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TO!:

FRCM: Legislative Rule-Making Review Cammittee

PROPCSED RULE: Emission Standards for Zazardous Air Peollutants Pursuant o

The Legislative Rule~Making Rewviaw conmittee recommends that the West Virginia

Legislature:
1. Authorize the agency to promulgate part of the Legislative Rule
{a) as originally filad X
(b) as modified by the agency - )
2. Zuthoriza the agency to promulgate part of the Legislative rule;
a statement of reascns for such recomendation is attached, -
3. Autherize the agency to promulgate the Legislative zule with =
certain amendments; amendments and a statement ¢of reasons for
such recommendation is attached
4. Authorize the agency to promulgate the Legislative zule as
modified with certain amencdments: amendments and a statement
of reasens for such recommendation is attached.
5. Recormends that the rule be withdrawn; a statement of reascn
for such reccmmendaticn is attached.

rsuant to Code 29A~3-11(g), this notice has been filed in the State

. A—— e TR
M 57
West Virginia Legisiature |
Legislative Rule-Making Review Committee
Rocm NB£7-3tate Capitol
Charlegton, Feat Virginia 25305
(304) 3474340
Senacor Xike Ross, Co—Chair Debra A. Graham, Counsel
Delegate Vicki Douglas, Co-Chair Joe Altizer, Associate Counsgel

Maris Rickerson, Admr. Agaistant
Decemmar 19, 1556

NOTICE COF ACTICN TAREN BY LEGISLATIVE RULE-MAKRKING REVIEW COMMITTEER

Ren Hechler, Secretary of State, State Register

Mr. G. Dale Farley

Division <f Eavirconmental Protaction
Office of Air guality

1553 Washington Streeit, Zast
Charleston, WV 25311

40 CIR Part €3

Register and with the agency proposing the rule.




g .9 E EGISTLATIVE RUL

Agency: Division of Environmental Protection~ Office of Air
Quality

Subject: Emission Standards for Hazardous Ailr Pollutants
Pursuant to 42 CFR Part 63~ 45CSR34

Counsal: JAA

ERTINENT DATE

Filed for public comment: July 10, 1996

Public comment period ended: August 29, 1996

Filed following public comment period: August 29, 1596
Filed LRMRC: August 29, 1995

Filed as emergency: n/a

Fiscal Impact: $23,000.00 the first year, and $25,000.00 per year
thereafter. This cost is for 1/2 time of a full-time employee
per year. This increase is the result of new enforcement
responsibilities of the Office of Air Quality due to the changes
to the CFR. . . _

ABSTRACT

Brief Summary

This rule updates the state program for emission standards
for hazardous air pollutants and other regquirements pursuant to
Section 112 of the Clean Air Act. The rule adopts a new
incorporation date for the Code of Federal Regulations and adds
several new CFR cites to the list of incorporated references.

Summary by Section
Section 1

Section 1.5 is amended to incorporate the new 40 CFR 63 effective
date of June 15, 1996. This in effect incorporates new CFR
provisions relating to the printing and publishing industry,
gasoline distribution, ship building and repair, wood
manufacturing, petroleum refineries, marie vessel loading
operations, and aerospace manufacturing and reworking facilities.

Section 3




Section 3.2 adopts the new definition of "hazardous air
pollutant" as established in §112 of the Clean Air Act.

Section 4 . L

Section 4.1 incorporated the new effective date for Part 63
for the purposes of excepting the portions of the CFR which do
not apply to West Virginla‘’s approved program.

Section 5 , L

Section 5.1 is amended by adding new sections of the CFR
part 63 of the CFR which were inserted on June 15, 1996. Adding
these sections to 5.1 clarify that “Admlnlstrator" refers to the
EPA and not the state DEP. This is done in porticns of the CFR
were the program relates only to the EPA.

AUTHORITY
Statutory authority: W.Va., Code,§22-5-4(a) (4) provides:

The director is authorized...[t]o promulgate
legislative rules in accordance with the provisions of
chapter twenty-nine-a of this code not inconsistent with the
provisions of this article, relating to the control of air
pollution....

ANALYSIS
I. HAS _THE AGENCY EXCEEDED THE SCOPE OF ITS STATUTORY
AUTHORITY IN VING THE PROPOSED LEGISLATIVE RULE

No.

II. I8 _THE PROPOSED LEGISLATIVE RULE IH CONFORMITY w:zg THE
INTENT OF THE STATUT! CH_° ULE I8 I

END, APF PERPRET. -_?; E_SPECIFIC?

Yes.

III. DOES THE PROPOSED LEGISLATIVE RULE CONFLICT WITH OTHER
2




CODE _PROVISTONS O E ADOPTED BY THE SAME OR
DIFFERENT AGENCY?

No.
IVv. I8 THE PROPOSED LEGISLATIVE RULE NECESSARY TQO FULLY
CCOMPLISH THE OBJECT H TATUTE UNDER WHICH THE PROPOSED
RULE WAS PROMULGATED?
Yes.
V. IS THE PROPOSED LEGISLATIVE RULE REASONABLE, ESPECIALLY
AB IT AFFECTS THE CONVENIENCE OF THE GENERAL PUBLIC OR_ QOF PERSONS
AFFECTED BY IT?
Yes -
vVI. CAN THE PROPOSED LEGISLATIVE RULE BE MADE LESS COMPLEX
OR MORE READILY UNDERET ABLE THE GENERAL PUBLIC?
No.

VII. ¥AS THE PROPOSED LEGISLATIVE RULE PROMULGATED IN

COMPLIANCE WITH THE REQUIREMENTS OF CHAPTER 293, ARTICLE 3 AND
ITH ANY RE REMENT MPOSED B OTHER PROVIEION OF THE CODE?

Yes.

VIII. QOTHER.
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H. B. 2314
Bill-DEP, Emission Stds

(By Delegate(s) Douglas, Hunt, Compton,
Faircloth, Linch and Riggs)

[Introduced March 3, 1997; referred o the

Committee on the Judiciary.]

A BILL to amend and reenact section cne, ariticgle three,
chapter sixty-four of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to authorizing the divisgion of environmental
protection to promulgate 2 legislative rule relating
to emission standards for hazardous air pollutants
pursuant to 40 CFR Part &3. -

Be it enacted by the Legislature of West Virginia:

Zhat section cne, article three, chapter sixty-fcour of
the code of West Virginia, one thousand nine hundred
thirty-cone, as amended, be amended and resnacted, teo read
as folleows: .

ARTICLE 3. AUTHORIZATION FCOR BUREAU OF ENVIRONMENT TO

PROMULCGATE LEGISLATIVE RULES,

¢s-39
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_564-3-1. D1v1519n cf environmental protection.

(2} The legislative =wmpies rulg filad in the state

reglister on_ o

» fweniy-nintn day of Fury Rugust,

one  thousand . nine . _hundred  rmimetvy—Ffive pirely-six,
avthcorized under the authority of ssction four, article
five, chapter fwenty~twe <f this code, relating to the

division of environmeZia rotecticon {emisslion standards

“
w3

for hazardous air pollutants rursuysnt to 40 CFR Part €3, 45

CSR 34), == is authorized. - B T
(b} The legislative =uwZ=s jyulg flled in the. state

register oh the twenty-eighth day of Joulv, one thousand

nine hundred ninety-five, authorized ufider the auihgrity of
section £four, article_ five, chapter twenty-fwc of this

code, modified by the division of environmental protection

to meet the oblections of fLthe legislative rule-makin

review committee and refiled in the sftate register on the

twenty-seventn day of Qctcber, .one_ thcousand nine hundred

ninety-five, relatingd o the #ivigio

snvironmental
protecticn (tc prevent and control alr pollution fron
hazardecus waste treatment, storage or dispossl facilities,
45 C8R 257, =ve i1g authorized.

{c) The legislative roles rule filgd in the state

register on the twenty-eignth day of July, one thousand
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nine hundred rninety-five, authorized under the authority of
section Zfour, article five, chapter twenty-two of this
code, relating to the division of envircnmental protection
lacid rain provisions and permits, 43 CSR 33), =re is
authorized,

i{d) The legislative ruoZes rule filed in the state
register or the thirty-first day of July, one thousand nine
nundred ninety-five, authcrized under the authority of
section six, article seventeen, chapter twenty-two of this
code, modified by the division of envircnmental protection .
to meet the objections of the legislative rule-making

review committee and refiled in the state register on the
eighteenth dav of January, one =:thousand nine hundred
ninety-six, relating t¢ the divisicn of environmental
protection {underground storage tanks, 47 CSR 36}, =re is
authorized.

{eg) The legislative wultes zule filed in ths state
reglster on the thirty-first day of July, one thousand nine
hundred ninetv-five, authorized under the authority of
section six, article eighteen, chapter twenty-two of this
code, medified by the division of envircnmental protection
to meet the objecticns ©f the legislzilve rule-making

review committee and refiled in the state register on the

)
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eighteenth day of _January, ,one thousand nine hundred
ninety-six, relating To The divisicrn of environmental
protecticn (hazardous waste management regqulations,. 47 C3R

358), =r= is =zuthorized..

(£) The legislativée rofes zile filed in the state

register o the thirty-first day of July, one thousand nine

ity e

=

hundred ninety-five, "Buthdrized "undér "the "altho

e

section four, article three, chapter fwenty-two of this
code, modified by the division cf enﬁir@nmgntal,prctection
to meet the objections ¢f Lhe _legislative rule-making
review committee and zefiled in the state registeriom the
twenty-thiréd day of January,  oig tnousand nine hundred
ninety-six, relating o the divisich of environmental
pretection (surface minirg and reclamation regulations, 38
CSX 2), =re is suthorized with thé follaowing amendments:
"Cn page 64, section 3.27; after the word 'Rirector'

by striking out the word 'may’' and inserting in liesu

therecf the word 'shalil'; = T T T TTTI o T L T
On _page 84, Zection 3,27, gfté&r the werd 'complieted'

by striking ouf the remainder of the Zirfst paragraph and

insertirg in lieu thereof the 'f

Qwing Words:




"operations’ by striking out the words 'within five (5]
yvears of the date of SMA approval,’;

Oon page 156, section 11.6(c) (6)(B) zafter the word
' {95-87} " by striking_ out the wgrds 'within five (5) years
of the date of SMA approval,';

On page 157, section 1l.€(c) (8} (C) after the word
"State' by striking out the words 'within five (3) years cof
the date of SMA approval,';

On page 163, sectlon 11i.6(d) {6) (A), after the word
'zapplicant’™ by striking ovt the words 'within five (&)
vears of the date of SMA approval,';

On page 164, section 11.6(d)(6)(B), after the word
'95-87' by striking out the words 'within flve (5) years of
the date of SMA approval,’;

""" -Or. page 164, section 11.6(d) (8} (C), after the word

th
'_l.
<
)

‘wetlands' by strixing out the words Twithir {5) years
of the date of SMA approval,';
On page 169, section 1l.6(e) (D) (R), after the word

'95-87" by striking out the words 'within five (3) years of

20

21

22

23

the date of SMA approval,';

On page 163, section 1l.

the word

"wetlands' by striking out the words 'within five (3) years

T

cf the date of SMAR approval,':;
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vage ‘175, section 11.5810f] {5) (A, after the word
'85-87!, by striking cut the words 'within flve (3} Yyears
cf the date of SMA approval,

on page 173, section TIIT6{E7i5) (B},

[y
ot

the word
'enharncement' by striking out the werds 'of werlands within
five (3) years of the date of SMA approval,’'.

On page 178, section 12.Z subssection (e} by striking
12.27e7’in its entirsty and inserting in lieu thereof the

followingy ~—  — = ETTTTT T e e e

'Notwithstanding any other provisiens ¢f this rule, no
bond release or raduction will be granted i{f, at the time,
water discharged from. cr affected by the cperation regulires

chemical <“reatment in oxder  to, cemply with applicarle

effluant limitations By weter guallty standards: | Provided,

That ‘he Dlrecto* Tay approve a *equesf for Dhase z but not

Thase II or IIIL, feleadse if the zprlicant demconstrates to
the satisfaction of the Directer..fhat either:
(A) The remaining bond is.adeguate Lo assure

reatment of the drainage; or . . .

{R)._ The .operator has irrevocabhly committed other

financial FEICUTTES WRich arfe adédlate o assure long term

treatment of the drainage: _Prowided, That the glternate

financial vesou¥des mUst e Inacceptabls form, and meet
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The étandérds set forth in Section 11 cf the Act and
Secticn 11 of this rule: Previdad, hoewever, That the
alternate financizl arrangements shall provide a mechanism
whereby the Director can assume management of the resources
and treatmeni work in the event that the cperator defaults
for any reason: AnRd provided further, That default on a
treatment obligation under this paragreph shall be
considered egquivalent to_ a bond forfeiture, and the
operator will be subject to penalties and sanctions,
including permit blocking, as 1f a bond forfeiture had
occurred. R oL

In corder fo make such demcnsiration as referenced
above, the applicant shall address, at a minimum, the

+

current and projected guantity and gquality of drainage to
pe treated, the anticipated duration <¢I <tTreatment, the
estimated capital and operating cost of the treatment
facility, and the czliculations which demonstrate the
adeguacy of the remaining bond or of the alternate

financial resources.' _

Cn page sSixteen, section 38-2-2.106, after the words

1]

tm of the loading' by inserting the worZs 'cr driving':

ng by striking out the words 'in a ccenstructed valley

a

5]

£i11, backfill, dam, or refuse pile' and inserting in lieu
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therecf the words las determined by accepTatle enginesering
pra’:tirce:s’ 7T T T T e iaeLn T e~ LT T )

On vage twenty-elght, section 38-2-3.20e), after the
words 'Tlimited number of mingy chahnge3s' by inserting the

words 'that do not - gignificantly

jiag

D

-
t
e

ith, safety
or welfare ©f the public and';

On page thirty-six, secticn 38-2-3.6[h) {S), after the
words 'as dafined in' by striking cut the words ‘'Article 3D
¢f. Chapter 20' and _inserting in lieu therepf the words

'Article 14 of Chapter 227; .. . o . -

On page thirty-nine, sectien 38-2-3.8(c], at the end
after the words 'reasonable tipe fgor ccmpliance.?, by
inserting a new seantence to read as follows: ' Provided,
That those structures and facilities, Wwhere it can be

;
demonstrated that recenstruction or revision would result
in greater environmental harm and the performance standards
set forth in the Act and these regulaticons can otherwise be
met, may be sxempt from revision or réconstruction.';

On page one hundred seventy-eight, section 38-2-
12.214), after the words 'untii all coal extraction
cperations' by inserting the words ’'for the permit or

increment thereof', and _.after 'the words 'the entire

disturbed area’ by inserting the words 'IZzr the permit or
B Tt EL T E s - l
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increment thereof';

Oon page one hundred ninety-seven, section 38-2-
14.3(c) {2), after the words 'medium is the best' by
inserting the word 'reascnzbly';

Ard,

On page two hundred fifteen, section 38-2-14.14(=2) (4},
vy striking the sentence 'Runoff from zreas above and
adjacent to the fill shall nct be allowed to flow onto the
fill surface, and shall Dbe diverted into sitzbilized
diversion channels, designed and constructed to safely pass
the peak runoff from a 100 vear, 24 hour precipitation
egvent.' and inserting in lieu thereocf the sentences
"Surface water runcif from areas above and adjacent o the
i1l shall be diverted into properly designed and
constructed stabilized diversion channels which have been
designed using best current technology to safely pass the
peak rurnoff from a 100 vear, 24 hour precipitation event.
The channel shalil be designed and construcited o ensure
stakility of the f£ill, control erosion, and minimize water
infiltration into the f£fill.'™"

{g) The legislaitive ®utres rule Ziled in the state
register con the twenty-sixth day of July, one thousand nine

hundred ninety-five, authorized under the auvthority of
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sectian..four, article ftwenty-cne, chapter twenty-two of

this code, modified by the division of envircrmental

protection te meet the cbhbiegtions of <the legislative

rule-making review committee and refiled in the state

-t

register con the four!

genth day of Decembkex, one thousand

nine hundred ninety-five, relating to ‘the divisicn of

environmental proifection T(cogdlbed methanse wells, 38 C8R

23}, are is authcrized. ' -

(h) The legislative muTes rule filed in the state

register on the twenty-third day of Nevembear, cne thousand

nine hundred ninety-four, authorized undsr the authority cf

section eight, articie eleven, chapter twentv of this cocde,

modified by the division of ®Enyironmental protection to

meet the objections of the legislative rule-making review

commitiee and refiled in the _state register wgn the
twentieth day of December, _.one Lhousand nine hundrasd

ninety-five, relalting to the division of environmental

protection (waste tire management, 47 CSR 38G), =are is

authorized. . o T et

(i} The legislative wruips . rxule filed in the state

registerupn_;haiggﬁggi;gggggqmggi#g

nine hundred ninety-£five, authorized under the autheorigy of

section twenty, article fifieen, chapter twehty-two of this

10
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code, modified ny the division of environmental protection
te meet the objections of the lagislazive rule-making
review committee and refiled in the state register on the
twenty-second day of December, one thousand nine hundred
ninety-five, relating to the divisicn o¢f environmental
protection {sewage sludge management, 17 CSR 38D), =are is
authorized with the zmendments set forth below:

on page seven, section 3.2.2, by striking out the
words "Table 3 of this rule will automatically be repealed
and replaced with Table 3A of this rule on December 31,
1837, unless this provision 1is mocified prior tTo that
date. "y

And,

On page seven, section 3.2.2, after the word "rule.”
by inserting the Ifcllowing: The director is authorized
until Dec. 31, 1999, to issue variances te this section to
allow land application to scils which exceed the maximum
soll concentrations of metals listed in Table 3 where soil
anaiyses demecnstrate that other soil facters, including,
but not iimited to, scil pH, cation exchange capacity,
crganic matfter content, or clay conteni, will limit
mokility and avallability of the meials, Ne later than

June 30, 1999, the directcr shall prorose revisicns to

11
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Table 32 to adeguately vrotect sgil guality, human health
and ths environment',

Ang, . L

On page 20, By S$trixing the fcllowing from Table 3:°
"NOTE: Table Z.of this rule will Autochatically be repealed
and replaced with Takle 3A of this rule on December 31,
1897, unless the provifion of ParzgrEph 3.2.2 of this rule
is modified prigr to that daiel",

And, : : - e : -

_On page 21, by striking dut all cf Table 3A.

(3) The legislative ruies rule filed in thé state

register on the thirty-first day of July, one thousand nine

hundred ninety-£five, authorized 'under the autHority of

section. four, article five, ChESTtEr twentv-twe ¢f this

code, relating to_ fhe division cofenvironmentel proctection

{to prevent and contral cf dirpoliution from the emission

of volatile crgani¢ ceompounds,” 45 (¢S8R 21), =re s

__ "On_pages 170 and 171, by striking ocut section 40 in
o periegtireglibgeli sl h . - -~

its entirety and inserfing in liéu therecof a new sSection

490, to read as follows: ~ . ...l ... "

§45-21-40, Other Facilities .that Emit Velatile Organic

. ._ . Compbouhd IVOC).
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40.1. Applicablility.

a. This section 490. applies to any facility that has
aggregate maximum thecretical e@issigns c% 30.7 megagrams
(mg) {100 fons) or more of volatile organic ccmpounds
(VOCs) per calendar year 1ln the absence of control devices;
provided that this secticon 40. applies to any source or
sources within such facility other than those sources
subject to regulaticn under sections 11. through 39. VoC
smissions from sources regulated under sections 1l. through
39., but which fall below the applicapility thresholds cf
these sections, and thus are not subject Lo the emissions
controi standards of Lhese sections, shall be included in
the determirnation of meximum theoretical e@issidns for a
facility but. shall noi be subje;t to the rquirements of
this section £0. ZEmnissions from scurces listed in section
40.1.d. shall not be included in the determination of
maximum thecretical smissions for a facility.

L. The owner ox operator of a coating line or

operation, whose emissions are below this applicability

chreshold, shall comply with The certification,
recordkeeping, and reporiting reguirements of section
40.8.2a. T T T -

<. The owner or operator of a non~cecating source,

13
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whose emissions are below this zpplicapility threshold,

shall ccmply with the certificaticn, zescordkeeping, and
reporting requirements of section 40.6.o.
d. The reguirements cof this secticn 40. shall not

apply to coke ovens (including by-product reiover y_p}antsj,

fuel combustion sources, barge loading facilitles, Jet
engine test cells, vegetable oil processing facilitles,
wastewalter treatment.facililties, 1fonh #Znd steel productlon,

surface impoundments,’

furnzces, znd incineragiors maving

of "85 pergcent or greater.

shall not

g. The reguirements of

490,

apply to any facilify bcund by an order or permit,

enforceables by the Director, which limits the fatility's
emissions to lesg than 100, tons, of VOC per calender year

without the applicaticn of control devices.

40.2._DEleLLidnS.4:~‘R§“use,””n. this all

_secticn 40.,

terms not defined herein shall have the meaning given them

in section 2. . e

2. ‘Reascnably avallable  gcontrol

denocted as.  ZACMI means an  emission limit

reflect . the . application of control <echnclogy andf’O‘“
abatement. techniques or: measures that are reasonably

i4
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availakble, considering technological and economic
feasibility. Such emission limits may e considered on a
plant-wide basis to achlieve emission reducticn requirements
in the most cost effectlive manner.

b. “Fugitive emissions” means those emissions which
could not reasonakly pass through a stack, chimney, vent,
or other functionally egquivalent opening.

40.3. 3tandards. -- The owner or operator of =a
facillity subject to this section 40. shail:

a. Exc®pt as orovided in section 49.3.2.,

1. With respecti to any existing non-fugitive
emission source which has maximum thecretical emissicns of
£ pounds per hour or more, comply with an emission control
plan established on a case-by-case basis approved by the
Director that meets the definition of reascrnably available

control mezsures (RACM) and achieves at least a2 90 percent

{r

reductisn in emissicns helow the to

otal ({zggregate) maximum
theoretical emissigns from all such non-fugitive emission

curces subject to RACM regulremenis; and

n

2. With respect_to each process unit producing a
product or products, intermedizte or final, in excess of
1000 megagrams (Mg) (1,100 tcns) per yesar, regardless of

wnether such product or products are listed in 40 CFR

15
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defin

€0.488, comply with an emission comircl plan for fugiftive

svuvces using tae metnods and ;:;ter*; :f se\-ﬂop 37 , Or

alternative methods and criteria epproved uy tna D*rector.

The Director may exXempt 2 process unit from £foglitive

emission  .contrel | reguirements upen sathLactory

demonstraticon thaf emissicns are of minor U_gnlflcanye

e i e R SENE S

b. Wifh respect to such sources as described in

sections 40.3.a.1. and 40.3.a.2.,, comply with enrission

e e e ) i s b

limits and msasures Dbased upon an altern:_-ve em1551oﬂs

reducfion plan approved by the Diresctor congidering

technical, econcmic and air guality benefit considerations

that, at a2 minimum, walnﬁalnc gmission control measures

incorzeorated as part of any federally apor ved ﬂnznteﬁance

lan for the ccunty or area -n whi:h
) T Tei == - e

C. With respect To any source at a fac lity sub‘ecu TO

this section 40,, which scurce has maxwmunL thecretical

emissions of 6 pounds per hour 0r mora ano is consbructed,

modifled or begins operating aﬁ;er,_he ef’ectlve date of

this rule, comgly with a control pTan devel upea on & case-

by~case basls approved by the “i'ectDV tn T megels the

available cvhtrcl _echﬁo1ogv

B R L ¥V
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{(RACT} in sectlcen  2.80. Ior _ both fugitive and non-
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40.4. Submissions and Apprgval of Contrcl Plans

a. Within 80 days after the effective date of this
rule, thz owner or operator of a facility subject tc this
section 40. shall submit any required zmendments to the
case~by-case RACT contrcl plans previcusly submitted to the
Director, that revise such control plans to meet the
definition of reasconably available control measures (RACM).

z. Notwitnstanding the provislons of section 9.2.,
the owner or operator ci a facilitcy subiect te this rule
solely due to this sectipon 40., that reguires a major
orocess change and/or major capital investment o comply
with RACM reguirements, may petition the Director for an
additional extension Dbeveond December 31, 1596, for
compllance certificaticon, and the Director may grant such
extension when warranted. Provided Thowever, such
cecmpliance certification date shall be no ;ater July 31,
1897. —-

c. The Director shall not approve az RACM plan or an
alternative emissions reduction plan under this section 40.
unless such plan includes:

l. A commitment to deyg}gp and submit a
omplete RACZT vlan Lo the Direchtor within 180 days of a

fin

19

ing by tne Director tha. a violaticn of the Naticnal
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Arblient Alr Quality Standard for._gzone nas cccurred within

the county <r maintgnange arez in which the source is

located; angd. ..o Tl - T T

2. B commitment

implementation of RACT with

RACT vian by the Dirsctor.

d. A finding by the Directcr thzt a viclation of
the National Ambient Air Quality Standard for czone has
occurred shall be nade pased. upon wverification of a

monltored '9z2me [ §TaEnCard .viplaticnp in the cpunty or
maintenarce area In-which the scurce is lccated. The three

maintenance aress- (the Huntington area, comprising Cabell

and Wayne counties; the Chaxleston area, comprising Xanawha

and Putnam counties; and the Parkersburg area, comprising

e

Wood county) shall 2e treated separately and independently

for any such IZinding(s). =~ ~ 7 T o T

e."Rll RAECM control plais, RACT control plans, and

alternative  emissiyis regducticn plans approved by the

Director pursuant to this sectidn 30. shall be er mhodied in

2 consent order "o% .permit in accordance with 45CSR13 or

45CSR30, as raguliTed! TA facrliiy owner or orerator may at
any time petitipn the Direghtor 49 aporove revisions to

these plans. The decisign concer.ain

ey
iy
@0
(A1)
o
{2

petiticon shall

18
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pe issued by the Director in accordence with 45CSR13 cor
45C3R30, as reguired, or a consent order. Any such
revisions shzll be subject te the public participation

regueirements of 45CSEI3 or 45CSR30.

£. Th

(1]

owner or operator of a facility sublect to
this section 40. may submit for approval Dy the Director an
emissicn control plan fthat meets the definition of
reasonably available control technology (RACT) in section
2.60. T s

40.5. Test methods znd procedurses. -- The owner or

-

cperatzcr of any source subject to this secticn 40, shall
demonstrate compliance with section 4¢.3. by using the
applicable test methods specified in sections 41, tthugh
4¢ or Dby other means approved by the Director.
Notwithstanding the reguirements Qf section 41.1., EPAE
approval for alternate test metheds to demonstrate
compliance shall not be reguired for sources which are
sucject sclely o emissiog_cqqg:p;j;eqqirements specified
i secticon 40.3.

40.&8. Reporting and Reccrdkeeping Requirements for

Exempt Non-Ccocntrol Technigue Guideline (CTE) Sources.

19
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sectien 40.3. shall comply with the certification,

recordkeeping, and reporting reguiremanis in section 4.2.

5. Ir owner or operator of 2 ron-cecating source

“mat is exempt from the emission limitations in section
40.%. shall submit, upen réguest by the Director, records

that document that _the _source is exempt from Chese

reguirements, . T L Lo LI

il

1. These records shall pe submitted.to the

Directer within 30 days from the date of reguest.

2. TF such records are nct made availanle, the

. ___40.7. Reporting and Recorckeeping Requirements Ior

Subject Non-CIG Coating Sources. =-- An gwner 9:‘ppe;atprrof

2 coating line ¢r operation subject te this section. 40. and

complying with section 40.3. _shall

coartificaticn, refordkeeving, and repcrtin

LQ
by
D
1
4
iﬂ)
=
1]
o
cr
o
!_l
ju

secttign 4.

40.8. Reportihg ahd Retprdkeeping Reguirements Ior

Subiect Non-CTE, I

qon _Coablng Sgources.

. a. The owner or cperaior of ths suZject VOC sources
shall psrform all testing and maintzin the results of all

fests and calculatbions regquired under secticns 20.3. and

SIS L E ST . . ;
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40.5. to demcnstrate that the subjegt source 1is ip
compliance.

b. The owner or operator ¢of thsz subiect VOC source
shall maintazin these records 1in a readily accessible
location for a minimum of 3 years, end shall make these
records avellable tg the D};g;;q; upen verpal or written
reguest.

¢. The cwner or coperator of any faciliiy containing

scurces subject to this section 40. shall comply with the

requirements in section 3. except that such requirements,
a5 they apply tc sources solely subject to this section
40., mav be modified by the Direcior upon pretition by the
cwnier or coperator. Any such modifled recuirements shall be
embodied in the facility’'s control plan (RACM, RACT or
alternative plan) and reflected in the associated consent
order or permit issued pursuant to 45CSR13 or 45CSR30.""
(k] The legislative weFes rule filed in the state
register cn the ;we;ty-seventhigay of Ju;y, one thousand
nine nundred ninety-five, authorized under the autherity of
section five, article twelwve, chapter twenty-two of this
ccde, modified by the divisiocn Q? g;vi;onmgntal protection
Lo meet the coblections ©I the legislative rule-makin

review committee and refiled in the state register on the

21
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20

21

seventeenth day ¢f January, onE& thcusand nine hundred

ninety-six, relating tc¢ the division o¢f environmental

protecticn {(monitoring well design standards, 47 C3R &0},

ere is authorizede o oo oo i e
(1] The legislative zoies zule filaéd in the state

register on the thirty-first day of July, <ne thousand nine
hundred ninety-five, authorized uhder. the authority of
sectich five, article fifteern, cghapisr twenfy-two of this

code, modiflied by the divisicr of é@nvircromental protection

_Lulermaking

te regisiegr. on the

Prroiioey P iorai ool

“J&fimary, one thousand nine
L vanuary, Lilblsdse .

nundred
ninety-six, relating to the divisicn ¢f environmental
protection {sglid waste management, 47 CSR 38%), =re is

authorized with the following amendments:

"Cr. page 37, subdivisicn 3.3.4, after the words 'from
the uppermcst’' hy striking the word 'significant.’
On page 142, by striking the existing subdivision

4.21.2.c.B End ig8RrTing In lieu therecf the following:
'4.11.2.¢c.A

The monitoring frequency for all cedstitusents listed in

22 _2ypendix I oI this rule, TWUET be att least twice & .year

23

during the agtive 1ife pof the

- _irciuding closure
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ard the rost-cleosure periods. The director maf reguire
mecre frequent monitoring on a site-srecific basis by
censidering agquifer flow rate and existing quality of the
groundwater.'

On page 148, by striking the existing subdivision
4.11.3.1.A. and inserifing in lieu thereof the following:
'4.11.3.1.A.

The director may consider an alternaltive groundwater
proteccion standard in consultation with the environmental
quality board pursvant to 47CSR57 .for constituents for

which water guallity standards have not neen astablished.’

On page 1531, subdivision £.11.3., by Zollowing the
words ‘any applicable groundwater quality protection
standards’ Dby inserting the words ‘'and/or background
groundwater guality, pursuant to the requirements of the
Groundwater Protegticn Act, WVC $22-12-1 et seq.'

On page 152, subdivision 4.11.6.b.4., by following the
words '3e protective of human health and the environment'

inserting the words 'and meintain existing groundwater

lity, vursuant to the requirements cf the Groundwater

=
r

u

e
fu

Protection Act, WVC $22-12-1 et seqg.'

On page 134, subdivision 4.11.6.d.Z.{f), by striking

the words 'Resource value oI the agquifer’' and inserting in

23
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of the facilitV and the surrounding lanc..'. ...

On pags 154, subdivision 4.11.8.4.3(I1..e8) oy striking
cLt the words "The hnydrogeologlé characteristics of the
facility and surréunding';anﬁifg‘j:fff'igf;_' o -

and, by renurbering and "relefterizg the remalning
subdivisions ¢f the rule. ;_ﬂT_;:;,MT;;ﬁy#n,ni_‘_ _

On page 156, subdivisicon 4.11.7.a.A., by following the
words 'Demconstrate cgmplianée Gith' inserfing the words
'the Groundwater. Proftection Act, WVC $22-12-1 ét seq.,
and/or the''

. And, Cee e T T
or.  page 173, subdivi3izi o 5.4.3, Dby eadding the

following sentence to the 2nd™of The s5Ub

.Q

i¥iZion:  TA class

D facility other than a ¢lass. D-1 Eolid Wwaste faciliity

shall not e¥ceed two (2) acres in.size.'".. .- _. ..

NQTE:; The purpose cf this bill is %o autherize the
Diwvisiom. ©f Prafection T Tc pfbﬁJLga e a
legisiative TUlE _reWatLAg Lo~ Eﬁi§519“,'§t ndards for

Hazardous 2ir Pollutants Pursusnt fo 40 CEFR Part §3.

Stx‘%e chrougn~ ¢nd1cate,';angﬁage fhat wouLd be
stricken from the present law, and underscering indicates
new. language that would be added. ..
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Senate Bill No. 168

(By Senator(s) Ross, Anderson, Macnaughtan,
Boley and Buckalew)

[Introduced March 3, 1997; referred to the
Committes on Natural Resources; and then to the
Committee on the Judiciary.]

2 BILL to amend and resnact section cne, article three,
chapter sixty-four of the cecde of West Virginia, one
thousand nine hundred thirky-one, as amended, relating
te ~authorizing the divisicon of environmental
protection to promulgate & legislative rule relating
to emissicon standards for hazardous air pollutants
pursuant to 40 CFR Part £3.

Be it enacted by the Legislature of West Virginia:

That section one, artiicle three, chepter sixty-four cx
the code of West Virginiz, one thousand nine hundred
thirty-one, as amended, pe amended and reznhacied, to zead
a5 follows:

ARTICLE 3. AUTHORIZATION FOR BUREAU QF ENVIRONMENT TO

PROMULGATE LEGISLATIVE RULES.

-3y
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$§64-3-1., Diwvision cof environmental protection.

{al The l:gislative wwres pule filed n the state

rzgister on Swenty—sitgnth fwennv-ninth day oI Tory Rugusi,

cne tnousand nime hundred  mhmetr—ftve nin ~-s5ix,
authorized under the authority ¢f section four, article

five, chapter twenty-iwo of trhis code, relating to the

T

division of environmental prot&ction lemission standards
for hazardous air wollutants pursuant to 40 CFR Part 53, 45
5% 24), =ee 13 authorized.
(b} The legislative wries rule filed In the state
~eglster gn the twenty-eightnh day of July, one thousand
nine hundred ninety-five, authorized under zhs authority of
secrtion four, articlie five, chapter twéniy-twe af this
code, modified by the division of environmental protection
tc meet the cobjections of the legislative rule-making
review committee zand refiled in the state register on the
twenty-seventh day oI October, one thousend nine hundred
ninety-five, relzting to the division o¢f environmental
pretection (to prevent "and control air pollutlion from
razardous wasSte Creatment, stcerages or dispesal facilities,
4% CSR 23), =re 1s cuthorized.

ic) The legislative rufes rule filed in the stafe

ragisier on the twenty-elghth day of July, ons thousand
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nire nundred nirety-five, authorized under the autho

a1
=
o
[
Q
h

secrtiorn four, article Ifive, chapter Iwenty-iwe ¢I this
code, relating te the division of environmental protection
(2cid rain provisions and permits, 45 CS3 23), =re is
authorized,

(d} The legislative =wtres rule filed in the state
register on the thirty-first day of July, cne thousand nine
hundred ninety-five, authorized under the authority of

section six, article seventeen, chapter twenty-twn oI this

code, modified by the division of environmental protection
to meet. the obiections of the legislative rule-making
review committee and refiled in the state register on the
eighteenth day of January, one thousand nine hundred

ninety-six, relating to the division of environmental

_prtotection (underground storage tanks, 47 CSR 36), =re 1ls

authorized.

(e} The legislative =utes rule filed in the =ztate
register on the thirty-first day of July, one thousand nine
hundred ninety-five, sauthorized under =the authority of
secticon six, articlé eighteen, chapter tweniv-two of this
cade, modified by the division of environmental protecticen

tc meet the objections of the legislative rule-making

review commiites and refile: in the stais register cn the
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thouszni nine hundred

e .

£ January,
aof environmentel

ningbtvy-six, 3 the division
(hazarcdous wiste manggement regulations, £7 TSR

crotection
stats

, =re 13 ot -
iegislative rofes xul & in tra
Ly, one thousand nine

(£) Th
on the thirty-£irst day of July,
the authority of

35)

register

hundred ninecy—-five, azauthaori

g8 seciicn four, ar:ticle three, chaprier twenty-two of this

fied by the divisicn of environmental protection
zule-making

eglslative

g code, modi

10 -2 meet the objecticns ol thne 1
refiled in the state register on the
nire hundred

s and
cne " thousandg

commiz
oI envircnmental

review

11
12 wwenty-tnlrd day <f January,
13 ninety-six, relating to the divisicn
14 protectlon (surfeaces mining and reclamaztion r=gulations, 38
15 C8R 2), === Js authorized with the Zcollowing amendments:
16 "On page %4, section 3.27, after the word 'Diractor'
17 by striking out the word 'may' zand _insezting. in lieu
12 thereocf the word 'shall';
19 Cn page 64, section 3.27, aftér the waord 'completed’
20 by striking oul the remainder of the Iirst raragraph and
’ Trhereol the fcoclliowing words:
'

21 inserting in liess therx
'and reclamation activities are onnoing
after the weord

22
section Il.é&i¢) [8) T&]

~lEe,

23




'cperations' by striking out the wcrds 'within five ({(5)
vears of the date of SMA approval,':

Cn page 156, section 11.6(c) (6){B: after the word
"(95-87)" by striking cut the words 'within five (3} vyears
of the date of SMA approval,':

On page 137, section 1l.6(c) (6)Y{C) zfter the word
'State' by striking ocut the words 'within five (3) vears of
the date of SMA approval, ’;

Cn pade 183, sectlon 11.6{d) (&) (A}, aiter the word
'zpplicant!' by striking out the werds ‘within five (5)
vears ©f tThe date ©of SM2 approval,’;

On page  1Ad, secticon 11.6(d) (8) (B), afiter the word

3]

195-27' by striking out the words 'within five (3) vyeéars of

[0}

the deate of SMR approval, ':

On page 164, section 11.6(d} (8)(C), =aiter the word

8]

'wetlands' by striking out the words 'within five ) years

of the date of SMAR approval,':;

n

Cn page 169, section 1l1.6(e) (5) (A}, after the word
'95-87"' by striking out the words 'within fiwve (3} vyears cf
the date of SMAE approval, ';

On page 189, section 1l1.6(e) (i) (E}, after the word

i

'wetlands' by siriking cut the words 'within five | vears

cf the date of SMA zporoval,’';
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., section 1..58(fy 15} (%), after the word

- -
]

on page
'95-87', by strikipng out the words 'wiihin Jive (D) years
of the date of SMA zporoval, '

7

(£112Y (B}, after fthe word

oy

On peage 175, sschiocn 1L,
'enhancement' by siriking out the words 'cf wetlands within
five 18} years of the date.of SMA approval.,'.

On page 178, sgeztion 12.7 subsectlion ie) by striking
12.2.e in its entifrety and inserting in lileu thereol ithe
following: : ' — s

'"Notwithstanding any ofher orovisions of this rule, o
bond release or reduction will e granted 1f, at the time,
water discharged from cxr affected by the cpzfzation reguires
shemical treatment in order fo oomply with appllceblie
effluent limications or water quality stardards: JLProvided,
Tnat the Direztor may approve a reguest for Phase I bul neot

-

Phnase I or I1II, release 1f the applicant demonstrates Lo
thas satisfacticn of the Director that elther:

‘237 The remaining bond is adsqguate to assure lomng term
Lreatment cf =he dralinage; or

{3} The operztor has irrevocably cecmmitied other
finzncial resources which are adeguefts Lo ezssure long tern

treatment of the drainage: Providzd, Thaef the zlternate
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17

18

19

20

21

L]

tihe standerds set forth in Secticn 11 2f the Act and
Section 11 of this rule: Provided, however, That the
alternate financial arrangements shall previde a mechanism
wheredy the Directcer can assume management of the resources
and treatment work in the event that the crerator defaults

ault on a’

h

for any reascon: And provided further, Trat de
treatment obkligaticn under this parsgraph shall be
considered egquivalent to =z bond forfeiture, and the

operator will Dbe subject to penalties and sanctions,

ncluding permit blocking, as if a pord forfeiture had

-

cocourred.

In order Lo mazke such demonstration as referenced
abcve, the applicant shall address, at 2z minimum, the
current and projected quantity and guality of drainage to
be treated, the zanticipated duraticn of treatment, the
estimated capital and operating cost of the treatment
facility, and the calculations which demonstrate the
adeguacy of the remeining hkond or c¢f the ealternate
financial rescurces.'

O pEge sixteen, section 38-2-2.106, after the words
"sur ¢f the loading' by inserting the words 'or driving';
and by striking out the words 'in & corsiructed wvalley

fiill, backiill, dam, or refuse pile' and inserting in lieu
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therecf the words 'as determined oy accepizdle engineering

practices';

3.24

On page twentv-elght, sescticon 38-4-

{a

words 'limited numper of mincr changes’' by inserting the
words 'that do not significantly affect the health, sarfety
or welfare oif the public and’;

On pagde thirty-six, section 38-2-3.6(h) {3], after the
words 'as defined in' by striking out the words 'Article 5D
cf Chapter 20' and inserting in lieu thereof the words
Lrticle 14 of Chapter Z22°7;

~

B-2-3.8{c;, &t the end

{a}

On page thircty-nine, ssction
after the words 'resasonable time for. compliance.’, by
inserting a new sentenZe to read as fgllows: ” 'Provided,
That those structures and facilities, where 1L can be
demonstrated that reconstructicn or revision would result
in greater environmental harm and the performance standards
set forth in the Act and these regulations can otherwise be
met, may be sxemnt from revision or Zeconstructicn.';

on page one hundred .seventy-eight, =section 38-2-
12.2(d), after the words 'until all coal extraction

operations' by inserting the words 'for the permit or

-

th

roremént thersof'!', and zfter the words ‘the entire

disturbed area' bv inserting zhe words 'for the permit or
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On . page cocne hundred ninety-seven, section 38-2-
12.3{c)(2), &zfter the words 'medium s the best' by
inserting the word 'reasonably’';

nd,

el

Cn page two hundred fifteen, secition 38-2-14.14(e) (4),
by striking the sentence 'Runoff frcm areas above and
adjacent to the fi1ll shall not be allowed to flow onto the
fill surface, and shzll be diverted into stabilized
diversicn channels, designed and constructed to safelv pass

the peak runoff from 2 100 vear, 2¢ hour precipitation

t

event.' and Inserting in lieu thereocf the sentences

'Surfzce water runoff Zrom areas above and adiacent to the

2111 . shall be diverted into properly designed and
constructed stakilized diversion channels which have been
designed uszing best current technoclogy to safely pass the
psax runoif from a 100 year, 24 hour precipitation event.
The channel shall be designed and consiructed to ensurs
stabllity of the £ill, control erosion, and minimize water
infiltraticn into the fiil.'"

{g) The legislative wutres rule “ilec in the state

register on the twenty-sixth day of Julv, cne thcousand nine

hundred ninety-five, authorized under :he authority of
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section fhur, article twenty-one, chapter twenty-two of

this code, mcidified by the divisien oI envirconmental

vrotection to meet the oblections of the

_egisiatiye
rule-making reriew commlittee and reliled in the state
register on the Zfourteenth day oﬁﬁDe;embe;, cne t@qusand
rine hundred ninety-five, relating Lo the division of
environmental w»rotectiorn {(coalbed methane wells, 38 CSR
23), #=re is authorized.

{h) The legislative =x»uires rule filed in the state

register on the cwenly-third day of Novemd

= =

one thousand

nine Rundred ninety-four, authorized under the authority of

secticon eight, article esleven, chnapter twenty of this coge,
modified by the divisien of envircnmental protection to
meet the ¢cbjections oif the lagislative rule-making review

committee anc refiled in the siate register on the

twentieth day of December, one thousand nine hundred

.

ninety-five, rslilzting to the division o¢f environmental
protection (waste tlre management, 47 CSR 338G}, ZFEre 15
authorized. : . P - B .

(1) The leglislative wrules rule filed Iin the state
register on the twenty-second day of Jure, one thousand
nine hundred ninety-five, authorized under the zuthority of

section twenty, article fiftesen, chHébter Twsanty-two of this

10
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code, modified by the division of environmental protection
tec meet the cbjections of the legislative rule-making
review committiee and refiled in the state register on the
twenty-zsecond dav of December, one thcousand nine hundred
ninety-five, relating to the division of environmental
protection (sewage sludge management, 47 CSR 38D), =re is
authorized with the amendments set forth below:

On page seven, section 3.2.2, by striking out the
words "Table 3 of this rule will automatically be repealed
znd replaced with Table 2A of this rule on December 31,
1887, unless this provision is medified prior teo that
date.";

2And,

On page seven, section 3.2.2, after the word "rule."
by inserting the following: The director is authorized
until Dec. 31, 19%8, to issue variances tc this section to
allow land azpplication to soils which exceed the maximum
soll concentrations of metals listed in Table 3 where soil
analyses demonstrate that other scil factors, including,
put not limited fo, scil pH, cation exchange capacity,
organic matter content, or c¢lay content, will limit
mobility and availability of the metals. No later than

Jure 50, 1988, the direct(r shall prcpose revisions to

11
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Tabie 3 to adeguately ovrotesct soillquallgy, human health
and the envircnment',

2nd,

on page 27, by striking the following frorm Table 3:
"NCTE: Table 3 of this rule will automaticzlly be repealed
and replaced with Table 32 of this rule on Cecember 3%,
1987, unless the provision of paragraph 3.2.2 of this rule
iz modiiied Prior to that date.',

And,

On page 21, by striking out ali of Taple ZA.

{j) The legislative =wies rule filed in the state
register on the thirty-first day of July, cne thousand nine
nundred. ninety~five, authcrized under the auzhor;ty, of
gection four, 'a;ticle five, chavier Ewentv-two of %Lhis
code, relating te the divisich of environmental protection

{to prevent and conirol of z2ir pollution from the emission

i

=

cf wveolatile organlc compounds, 45 C8R 21), == is
authorized with the following amendment:

"On pages 1792 and 171, by sfriking out secticn 40 in

!

§£5-21-40. OQther Facilities that. Emit Volatile OCrganic.

Comwcocund [VOC) .,

12
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2. This section £0. applies to any facility that has
aggregate maximum theoretical emissions of 20.7 megagrams
(mg) (200 tons) or more of volatile crganic compounas
(VOCs) per celendar vear in the absence oI control devices;
provided that this section 40. applies to any source or
sources within such facility other than those sources
subiect tc regulation under sections il. through 32. VOC
emissions from sources regulaited under sections 11. through
39., pbut which Fall below the applicability threshoids cf
tmese seciicns, and thus are not suzjsct Lo the emissions

control stardards of these sections, shall be included in

11

“me determinaticn of maximur theoretical emissions for
facility but shall not be subject to the reguirements of
this sscticrn 40. Emissions from sources listed in secticn
43.1.d. shzll not be included in the determination of
maximum thecretical emissicons for a facility.

»n. Ths owner or operator of a coatin line orx
operation, whose emissions are below ELhis zpplicability
~hreshold, shall comply Wwith @ the certification,

recordkeeping, and reporting requiremaents of section

40.¢€.a. )
_ . The owner or coperator of a rnon-coating source,
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wheose emissions are below tnis arpli-zgbility threshold,
shall comply with the certificaticn, recosdkeeping, and

reporting requirements of section 40.8.%.

3,

d. The regulreéments of this sectilon 40. shall not’

aprly “o coke ovens (including by-product recovery gplants),

fuel compustion sources, kar

iTs)

¢ lcading facilities, Jet

erngine test cells, vegetzble oll processing facilities,

wastewater treatment facilitied, 1lrén and steel production,
surface impcundments, - pits; and boliers, industrial
furnaces, and incinerztors having a2 destructicn effigiehcy

of 95 vercent or gTeater.

e. The reqguirements o¢Ii, this sectlcn 42. shzll not

t

apply o any acgility Dourd by an order or permit,

enforceable by the Direcior; th;h limits the facility’s
emissions to less than 100 tons of VOC per calenda; Vear
without the zapplication of contreol devices.

4G.2. Definitions. -- Es used in this section 4C., all
Terms not defined herein shall have the meaning given them
in section 2.

a. 'Reascrably savailable corirol measures' (also

dencted as RACM) means an emission limit

o

r limits that
reflect the application of contrel technology and/or

abatement technigues or measurgs that are reasonably

14
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availahle, considering technological and ecoriomic
feasibility. Such emission limits may be considered on a
plant-wide kasis to achieve emission reduction reguirements
in the most cost effective manner.

b. “Fugitive emissions” means those smissions which

suld not reascnably pass through a stack, chimney, vent,

()

er functionally equivalent opening.

O
K
Q
prt
ey

40.3. Stardards. -- The owner or operator o¢f a
facilizy subject to this section 4C. shall:

a. Except as provided in section 40.2.Dk.,
1. With respect to any existing non-fugltive
emissicn scurce which has maximum thecretical emissions of

ounds rer hour or more, comply with an emission control

(03}
e

plan established on a case-by-case basis approved by the

Director that meets the definition of reascnably available

v

measures (RACM) and achlieves at lz2ast 80 percent

(1
Q
8]
1
]
)
Jr
=

réduction in emissicns below the totzal (aggregate) maximum
thecrerical emissions from all such non-fugitive emission
sources subject Lo RACM reguirements; and

2. Wit

1 respect to each process unlt preducing =z
product or producis, intermediate or final, in excess cf
1000 megagrams (Mg) (1,100 tons) per year, regardless of

whether such product or wproducts arz Iisted in 40 CFR
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60,4883, comply with z2n emissicn conitrcl 2izn for fugitive
sources using The methods and criteris I section 3

alternative methods and criteria approved oy fhe Director.

The Director e

(S

exempt & oprocess unit from fugitive

‘emission control regueirements LUDCh satisfactory

demonstraticn that emissions are oirm:ror Slgﬁl:lcaﬁ”e.
. With respect tc such sources as described in
sections 40.3.a.:. and 40.3.a.2., cemply with em;ssion
~imits and measures based upon an alterna ive emlsswo 15
reduction plan &pproved by the Dilrector considering
technical, econormic and air gualify benefit cgnsider@tiggs
that, at 2z =inimum, maintains sxission ceontrol measures
incorpcrated as part of zny federallv avproved maintenance
plan for the counfty or area 1n which the source i1z located.

©. With respect to any source at a facility subject to
this secticgn 40., which source has maximum :heoretigal
emissions cof € pounds per nour or more and i1s corstructed,
ncdilied or Dbsgilns opsrating after the eligctive déte of
this rule, comply with a contrdl plan developed on a case-
by-case basis avproved by the Director that meets the
cefinition oI reasonabiy avaiiable control technelogy
{RACT} inh “secticn 2.80. for Dkoth fugitive and non-

fugitive émission Sources.

16
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40.4. Submissions and Approval of Ccntrol Plans

2. Within 90 days after the ef ¢2-.ve date of this
rule, the cwnery or cperator of a facil ity subject tec this
section 40. shall submit any reguired zmendments to the
case-by-case RACT control plans previously submitted to the
Director, that revise such conircl vnlans to meet the
definition of reascnably available control measures (RECM).

b. Neotwithstanding the provisions 2% sectiocn 9.2.,
the owner or operztcr of a Zacility subiect to this rule

due to this section 40., that ra2quires a majcer

n
o]
}-+
HY
=
=

prcoccess cheange and/or majcer capital investment to comply
with 2ACM reguirements, mey petiticn the Directcr for an
additional extension Dbevond Decembzr 31, 1896, for
compliance certification, and the Dirsctor may grant such
extension when warranted. Provided however, such
compliance certificaticn date shall be no later July 31,
1897,
¢. The Director shall not approve a RACM plan or an
glternative emissions reducticn plan under this section 40,
unless such plern includes:
1. A ccemmitment to develor and submit &
complete RACT plan to tThe Director within 130 davs cf a

finding by the Dirsctor that a wviclation 9f ths National

17
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Imoient Alr Quallty Standsrd for oczone nZas occcourrad within

the county or malinternance area Ln which ke source Lis

i

A~ commitment £o achieving full
implementation of RACT within Z years of approval of th

RACT plan by the Directcr.

Ehe Naticonsl Ambient Air Quality Standarg Iox czone has
cccurred shall ke made based uvpon verificaticn of a2
mecnitcred ozone standard wiclation L Lhe county ©T
maintenancs area in which the source is Zoczated., Thoe three
maintenance areas {the Huntingtcon aresz, cemprising Czbell
ard Wayne ccunties; the Charlesion area, ccrprising Kanawha

and Putnam ccunties; and the Parkersburg area, comprising

e, R1l PACM control plans, RACT contrcl plans, and
alternative emiszsivhs reduction Tlans approved by the
Directcr pursdant o this section 40. shall e =smbodied in

a <consent order or permit in accordance with 4£3CSR13 or
2

42C3R30, as reduired, A Tacillity owner or operato

tat

ray at
any time pe:tition the Direchter to zapprove revisions to

these plans. The decisicon concerning saida petition shall

13




(a1

£

[S)}

15

16

17

18

1c

2C

21

22

be Issued by the Direcicr in accordanca with 45CSR1I3 or
4EC3R3C, as reguired, or a consent crder. 2ny  such
revisions shall be subject to the public participation
reguirenents of 45CSR13 cr 45CSR30,

. The owner or cperator of a facility subject to

tnls section 40, may submit Zcr approval by the Director an

t

emission control wplan that meets the definition of

[0]

reasonably available control technolegy (RRECT) in section

2.60.

i
(]
un
1

rest methcds and procedures. -- The owner or

-
I

cperator ¢f any source subject tc this section 40. shall

. by using the

L)

demonstrate compliance with section 40.
applicablie test methods specified in seczions 41. through
d¢ or by other means approved by the Director.
Heotwithstanding Gthe requirements of sectiecn 41.1., ZPX

1 for  alternste test methods to demonstrate

ol

2pprov

{n

corpliance "snall not be reguired for sources which ars

subject sclely to emission control reguiremenis specified

Q.

-

40.6. Reporting and Recordkeepiny Requirements for
Exempt Non-Control Techrnique Guideline (CT3) Sources.

2. An owner or cperator of =a cocating line or

operatlion that Is exempt £ om the emission limitztions in

9
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b, 3= cwner or opverator of 2 non-coating scurce

“hat is exemp: fror the emission limlizatlions in sggtion

1

40.3. shall submit, upen reguest by the 2irsctor, records

G

that document ‘%that the spurce .is exegpt from these
1. These reccrds shall ba sucmitted Lo ghe
Director within 30 days from the date <f reguest,

2. If such records are ngt mede availanlg, the

source will pe considered subject to the limits in section

40.7. Reporting and Recordkeeping Reguirements for
Subject Non-CTG Coating Sources, =~ An SwWner ©r Operatior of
a2 coating line or operaticn subject to this section 40. and
complyin with section 40.3. shall <comply with the
certification, recordkeeping, and reporiing reguirements in
section 4.

. 40,8, Reporting and Recordkeeping Reguirements Ior
Susiect Non-CT3, tNon-Coating Sources.
a. Thne owner or operator ¢f the subject VOU sources

shall vperform all testing and waintain the results of all

sests. and._calculations reguired under sectigons 40.3. and

20
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demorstrate that the =subject source 1s 1in

iy
o

m
1
O

compliance. . o

b. The owner or operatecr oif thes subject VOC sourcs

)

shall maintain these records in = readily accessible

locaticn for =z

of 3 years, anc shall nmeke these

records avzilable to the Director upcon verbal or writtien

c. The owner or cperator of any facility contalining

sources sunij=ct tTo zhls section 4C. shall cumply with the

reguirements in section 5. except that such reguirements,
zs_ they apply to sources sclely subJect te this secticn
40., may be modified by the Directcr upon petiticn by the

owner or ogerator. Any such medifled recuirements shall be
embodied in the facility’s control plan (RACM, RACT or
alternative plan) and reflected in the assoclated consent
order or permit issued pursvant fto 45C3RI3 or 45CSR30,T™"
(ki The legislative rutres rule IZiled in the state

ister con the itwenty-seventh dav cf July, one thousand

re

o]

nine hundred nineivy-£five, authorized under the authority of
section five, arfticle twelwve, chapter twenty-two cf fhis
code, modified -y the division of environmental protecition
to meet the objections of the legisiative rule-making

Feview committee and refiled in the state register on the
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ninety-six, ralating <o the division o¢f envirdnmental
protecticen (monitoring well design standards, 47 CSR 80},

=re 15 authorized.

(11 The legislative roies zu.e filed in the state

¥

register on the thirty-first day of July, one thousand nine

hundred ninety-iflve, authorized under the authority of

section five, article fifteen, chavter Twenty-two of this

code, modified Dy the divisicn of environmental vprotection

Lo meet fThe obosctlieons of the lsgigilative ruole-meking

P

.

raview committee znd refiled in t{he state reglister on the

twenty-fourth day of Jaruary, one thousand nine hundred

5

inety-six, relating to the division of envirenmental

protection {sclid waste managemeni, 47 CSR 38), =awe is
authorized with the following amendments:
"Cn page 37, supdivisicn 3.2.4, after the words 'from

the uvppermost' by striking The word 'significant.!

On page 14

3.
9]
n
t
H
[
o
-
3
Te!
¢t
oy
@D

gxlsting subdivision

4.11.2.c.B2 and inserting in lieu therecf the following:
4.11.2.¢c.A
The monitoring freguency for zll constituents listed in

Pppencix I oI this rule, nust be 2t least twice a year

curing the active 1ife of the facility, including closure
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and the posr-closure periocds. The dirsctor may require
more freguent monitoring on 2 site-specific pasis by
considering aquifer flow rate and existing quality of ths

groundwater.'

o

On vage 148, by striking the exisziing subdivision
2.21.3.1.8, arnd inserting in lieu thereof the following:
'4.11.3.1.a.

Trne director may ccnsider an alternative groundwater
protection standzrd in consuliation with the environmental

gquality board pursuant to 47CSR57 for constituents Icr

which water guality standards have not been established.’

On. page 151, subdivision 4.11.3., by following the
words 'anv applicable greoundwater guallty protection
standards' by inserting the words 'and/or background
groundwater guality, pursuant tc the reguirements of the
Groundwater Protection Act, WVC §22-12-1 L seq.'

On page 152, subdivision 4.11.6.n.2., by fcllowing the
words 'Be protective of human health and the environment’
insercting the words 'and maintain existing groundwater
gquality, pursuant to the requirements of the CGroundwater
Protection Act, WVC §22-12-1 eaf seqg.’

On page 154, subdivision 4.11.6.c.2.(f), by striking

the words 'Resource value of The agquifer’' zand inserting in

)
L¥3 )
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on page 15%, sukdivision 4.1L..7!a.A., by following the
words ‘'Demecnstrate cenmpllance with' inserting the words
'the Groundwater Protecticn Act, WVC $22-12-1 et seq.,

and/oxr thet!

Ang, -
On  wage 173, subdivisign '2.4.2, by adding the
following sentence To the end cf the subdivision: 'A class

D facility other than a class D-1 solid waste facsility

NOTE: The purposs ofF is
Divisicn of EZnvironmental Prors
legigiative =oule 3
Hazardous Air Pcocllutant

Strike~throughs indicate ~ langufige that would be
stricken from fthe present law, and underscoring indicates
new language that would be added.




