Do Not Mark in this Box
WEST VIRGINIA
SECRETARY OF STATE FILE D
KEN HECHLER '
ADMINISTRATIVE LAW DIVISION R 15 g s gy vgy
Form #3 :

NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE
AND
FILING WITH THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

AGENCY:_Environmental Quality Board TITLE NUMBER.___46
{formerly Water Resources Board)

CITE AUTHORITY W. Va. Code § 22B-3-4

AMENDMENT TO AN EXISTING RULE: YES_X. NO

IF YES, SERIES NUMBER OF RULE BEING AMENDED: ____1

TITLE OF RULE BEING AMENDED: Requirements Governing Water
Quality Standards

[F NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

THE ABOVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR A PUBLIC
COMMENT PERIOD IS HEREBY APPROVED BY THE PROMULGATING AGENCY FOR FILING WITH
THE SECRETARY OF STATE AND THE LEGISLATIVE RULE MAKING REVIEW COMMITTEE FOR
THEIR REVIEW.

Authorized Signature

§ ‘g-}JMO Do Compmet




DEPARTMENT OF COMMERCE, LABOR, AND ENVIRCNMENTAL RESOURCES

STATE WATER RESOURCES BOARD
1615 Washington Street, East
Charleston, West Virginia 25311-2128
Telephone: (304) 558-4002
GASTON CAPERTON FAX No.: (304) 558-0899 JOHN M. RANSON
Governos Cabinet Secretary

August 15, 1994

The Honorable Ken Hechler - S
Secretary of State ' ) T
Administrative Law Division S
Building 1, Room 157K o ) ) -
Capitol Complex ' ’ ' '
Charleston, West Virginia 25305
Dear Mr. Secretary:

Enclosed find a copy of the Envirconmental Quality Board's
(formerly the Water Resources Beard) approved proposed rule (46
CSR 1 - Reguirements Governing Water Quality Standards) along with
documents as listed below:

L. Notice of Agency Approval of a Proposed Rule and Filing with
the Legislative Rule-Making Review Committee Form # 3;

2. Approval of Filing by the Commissioner of Agency;

3. Ledislative Rule-Making Review Committee Questicnnaire;
4. Summary of Agency Approved Rule;

5. Statement of Circumstances, Raticnale Document;

6. Fiscal Note;

7. Agency Approved Rule; and

8. Transcript of Public Hearing, List o©f Attendees, Comments
Received.

“An independent Board dedicaled to the protection of West Virginia waters and to the fair adjudication of environmental disputes”
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The Honcorable Ken Hechler ) e
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August 15, 19894

Please be advised that on this date fifteen (15) copies of the
above documents along with the Agency's existing rule have been
filed with the Legislative Rule-Making Review Committee.

If yvou have any quéstions do not hesitate to contact this

office. . -
Sincerely yours,
> WEW
Frances E. Hunter
enclosures ST T . -

¢ Legislative Rule-Making Review
Committee (15 copies)




DIVISION OF ENVIRONMENTAL PROTECTICN
GASTON CAPERTON 10 McJunkin Road DAVID C. CALLAGHAN
GOVERNQR Nitro, WV 25143-2506 DIRECTOR

August 10, 1994

Ms. Judy Cooper

Director, Administrative Law DlVlSlon
Secretary of State’s Office '
Building i, sSuite 157K )
Charleston, West Virginia 25305

RE: CBR-46-1 - Reguirements Governing Water
Quality Standards

Dear Ms. Cooper:

This is to advise you that I am giving approval for the
filing of the above-capticned rule with your Office and with
Legislative Rule—Maklng Review Committee as an agency-approved
rule.

Your cooperation in this regard is very much appreciated.
If you have any guestions or require additicnal information,
please feel free to contact Roger T. Hall at 759-0515,

Commissio
Bureau of Environment
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DATE:

TO:

FROM:

August 15, 1994

IEGISIATIVE RULE-MAXING REVIEW COMMITTEE

Frances E. Hunter, Environmental Quality Board

(formerly Water Resources Board)

LEGISLATIVE RULE TITLE: Requirements Governing Water Quality Standards

1.

Authorizing statute(s) citation _NW- Va. Code § 22B-3-4

DCate filed in State Register with Notice c¢f Eearing:

June 1, 1994

What other notice, including advertising, did you give
of the hearing?

Legal Advertisement - Charleston Gazette & Charleston

Daily Mail

Date of hearing(s): July 7, 1994

Attach list of persons who appeared at hearing, comments
received, amendments, reasons for amendments.

Attached X  No comments raceived

Date you filed in State Register the agency approved
proposed Legislative Rule following public hearing:
{(be exact)

August 15, 1994

Name and phone number(s) of agency person(s) to contact
for additional infecrmation:

Libby Chatfield, Technical Advisor 558-4002




If the statute under which you promulgated the submitted
rules requires certain findings and determinations to be
made as a condition precedent to their promulgation:

a. Give the date upon which you filed in the State
Register a notice of the time and place of a
hearing for the taking of evidence and a general
description of the issues to be decided.

b. Date of hearing:

c. On what date did you file in the State Register the
findings and determinations regquired together with
the reasons therefor?

d. Attach findings and determinations and reasons:

Attached -




SUMMARY AND STATEMENT OF CIRCUMSTANCES
FOR PROPOSED AMENDMENTS TO 46 CSR 1

A state review cf Water Quality Standards 1is reguired at
least once every three vyears by Section 303(c)(l) of the Clean
Water Act (Public Law 92-500, as amended). The Environmntal
Quality Board (formerly the State Water Rescurces Board (Beoard) is
authorized under State law (WV Code Section 22B-3-4) to promulgate
the legislative rule governing water gquality standards. Pursuant
to these laws, the Board conducted a review of the rules and has
proposed amendments to the rule based on that review.

In addition, pursuant to its authority under the Clean Water
Act, the US Environmental Protection Agency (EPA) conducted a
review of the Water Quality Standards and disapproved certain
portions of the rule as indicated in a letter from the Acting
Regional Administrator of Region III EPA to the Board in January,
1994. The Board has responded to EPAs action by proposing the
following changes: . _ _

o Adoption of acute aguatic life criteria (Appendix E)

0 Revised mixing zone provisions (Section 5)

o Revisions to the antidegradaticn policy including the
adoption of categories of "Waters of Special Concern” and
"Outstanding National Resource Waters" (sections 4.1 and 7.3)

o Updating various numeric criteria to reflect revised values
from EPA (Appendix E)

o Adoption of numeric criteria for 8 organic parameters
{Appendix E, section 8.22)

o Adoption of provisions governing variances to water quality
standards (Section 8.3) ) o

o ~ Changes to the water use categories in which human health
standards for carcinogens shall apply. (Section 8.2)

Additional c¢hanges resulting from the triennial review
conducted by the Board include:

¢ Recorganization and reformatting of Appendix E
The following site specific revision was proposed based on am
application made to the Bcard: ,

o A site-specific numeric c¢riterion for aluminum on Opeguon
Creek (Section 7.2.d.B.(b)




RATIONALE

In addition to the comments reviewed below, additional
comments were recelved addressing sections of the rule which were
not the subject of this revision. Although many of those cocmments
have some merit, the Board declines to adopt significant changes to
the rule that were not available for public review and comment.
Those comments will be considered for inclusion in the next review
of these standards but are not addressed in this proposed revision,
or this rationale document.

SECTION 46-1-1 General

Existing Rule

1.1-1.5 - Scope, Filing Date, Effective Date, Repeal of Former
Rule.

Proposed Changes

Amended dates to reflect current £iling dates.

Comments and Responses

None recelived.

Board Action

Propcosal adopted.
SECTION 46-1-2 . Definitions

Existing Rule

This section provides definitions for terms used throughout
this rule.

Proposed Changes

2.3 and 2.4. The Board proposed to include definitions for
"designated uses" and "existing uses" which are terms used within
the rule. The definitions proposed are those which have been

developed by the U.S. Environmental Protection Agency ("EPA") They
are Iincluded to clarify those sectlons of the rule in which they
occur., - -

2.8. The Board proposed to amend "Natipnal Resource Waters"”
to "Outstanding National Resource Waters" to comply with Federal
Clean Water Act requirements. See additional discussion at Section
46-1-4. S - _

2.17. The Board proposed to include the definition for
"water" or "waters" which is currently included in the State Water




Pollution Control Act.

2.18. The Board proposed a new definitions for wetlands which
has been adopted by EPA and U.S. Fish and wWildlife Service and is
being used in the implementation of a number of federal programs.

2.20 and 2.21. The Board propesed the _inclusion of

definitions for "Coal reminlng operation" and "remined area" to
clarify new provisiong in section 8.4 of the rule. _

Comments and Responses .- -

2.8. Several comments_ received regarding changes in this
section indicated that it is too broad and will result in overly
stringent regulation of waters, due to the fact that no new or
increased discharges will be allowed in Outstanding National
Resource Waters (ONRW). Others indicated that due to the changes
in the list of waters included iIn the category, that the result
would be the opposite; that the application of the provisions would
not include enough waters.

The Board has proposed the adoptlon of thlS category, along
with a category of "Waters of Special Concern" as a step toward
full implementation of the federally mandated antidegradation
reguirements. The waters which currently are .designated as
National Resource Waters will be moved inteo the "Special Concern®
category, which are subject to somewhat less stringent regulation
than ONRWs but more stringent than high guality waters. Waters in
federally designated Wilderness Areas will be included as ONRWs.
Additiconal waters may be nominated into the ONRW category - the
Boards decisions on such nominations will be subject to full public
comment and hearing reguirements.

2.17. Comments _included a _concern that the definition of
"waters" was overbroad, including groundwater as well as surface
water. The proposed deifinition iIs that which occurs in 20-5a and
has been used to implement these standards since their first
promulgation. o

The Beard, however recognizes the concern raised by the
commenters and agrees that some confusion could- result from

including the definition in this rule.

2.20 and 2.21. Comments received suggested these definitions
be changed to those promulgated by the Office of Surface Mining
pursuant to the Federal Energy Act of 1882, The definitions
referred t¢ are from a proposed rule, not final.

Because the Board did not adopt the variance provisions for coal
remining, these definitions are unnecessary. See discussion at

Section 46-1-8.4.

Board Action

2.3 and 2.4. Proposals adopted  _ _

2.8. Proposal adopted. , - - -




2.17. Proposal deleted.
2.18 Proposal adopted.

2.20 and 2.21. Proposals deleted.

SECTION 46-1-4 Anti-degradaticn Policy.

Existing Rule

This section of the rule describes provisions for protection
of existing uses of the waters of the state. Federal requirements
for components which must be included in this section are outlined
in 40 CFR 131.12.

In addition t¢ the changes described below, the Board will
work with the Office of Water Resources of the DEP to develop a
legislative rule which outlines requirements for implementation of
the antidegradation provisions in the standards. -

Proposed Changes - ) o _ o

4.1. The Board proposed to clarify the policy statement of
this section by specifically including wetlands as waters to be
protected by the antidegradation provisions. Because the
definition of "waters" which is used to implement this rule,
specifically includes wetlands, this is new language doces not
change the substance of this section.

4,1.a-d. The Board propocsed reorganization of this section of
the rule to distinguish the antidegradation provisions from those
governing the adoption of designated uses. The first two sentences
in subsection a were retained in the antidegradation section and
the remainder of that section as well as subsections b through d
were moved to section 6 which outlines the water use categories.
Subsection a as proposed is consistent with 40 CFR 131.12(1), which
outlines what EPA has described as the Tier 1 level of protection
of existing uses.

The subsections of 4.1 were renumbered All references to
subsections in 4.1 will be to the new renumbered subsections.

4,1.b., Subsection b describes the Tier 2 level of protection
under the federal antidegradation requlrements. Two changes in
this section were propcsed by the Beoard in response to EPA's
disapproval of the antidegradation section of the rule. First, the
first portion of the first sentence in subsection b which provided .
for the incorporation of exceptions which are ocutlined in section
7 of the rule, has been deleted. The exceptions outlined in
gsection 7.2.¢ are intended to apply only to numeric water gquality
standards which are developed to protect designated uses. Their
inclusion as exceptions toc the antidegradation portion of the rule,
which is intended to protect existing uses, was disapproved by EPA.

The - second change In subsection b was to Iinclude the
regquirement that any change in the existing gquality of the waters
described in this section can only occur after "satisfaction cf the
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intergovernmental coordination if the State's continuing planning
process’. The continuing planning process is outlined in section

303 (e) of the Clean Water Act and is implemented in West Virginia
by the Office of Water Rescurces of the Division of Environmental
Protection. Inclusion cof this language was regquired by EPA for
their approval of the antidegradation policy.

With the proposed changes outlined above, subsection b
complies with the requirements in 40 CFR 131.12(2).

In addition, the language in former subsection f has been
moved to subsection b above, as it was intended to apply to Tier 2

waters.

4.1.c. The new language in this section proposes to adopt an
intermediate tier of protection of waters between tier 2 and tier
3. This 1is proposed by the Beoard in order to recognize waters

which warrant greater protection that Tier 2 affords.

4.1.d. New language in this section is proposes a procedure
for nominating waters for inclusion in the Tier 3, ‘Outstanding
National Rescurce Waters category. The nomination process will be
further delineated in a rule to be drafted jointly by the Beard and
the Office of Water Resources of. the DEP, the agency authorized to
issue permits and implement the water gquality standards. It is the
Boards intent that the nomination process will provide to all
parties potentially affected by the designation of a water as ONRW
ample opportunity to submit comments and that a thorough review of
comments and potential impacts of such designation be carried out
cn a case by case basis. S . — :

Comments and Responses

4.1. Commenter indicated that using the term "waters" would
include wetlands, and further would be more accurate because the
antidegradation provisions apply not only to water uses, but to

water guality as well. The Board agrees.

4.l.c and 4.1.d. Some comments raised gquestions regarding how
the Waters of Special_ Concern and ONRW categories will be
implemented.  One commenter suggested moving the definitions fox
those two categories from section 46-1-7 to this section.

The Board agrees with the second comment, and proposes moving

the definitions currently in the Classified Waters of the State

(46-1-7) into the antidegradation section. Regarding the second
comment, as stated above, the Beoard will work with other State

agencies to | develop implementation procedures for the
antidegradaticon provisions in the rule. : :

Board Action

4.1. First sentence amended to read: "It is the policy of

the State of West Virginia that the waters of the State shall be
maintained and protected as follows: ., . .M

4.1.a-d Proposal adopted.




4.1.b. Proposal adopted.

4.1.c. and 4.1.d. These sections amended to include the
definitions and lists of waters from section 46-1-7.

SECTION 46-1-5 Mixing Zones

Existing Rule

5.1 < 5.5. The existing rule provides general criteria for
establishing mixing zones in NPDES permits.

Proposed Changes

EPA has disapproved the existing mixing zone provislions in the
standards. The Beoard has proposed deletions of sections 5.2
through 5.5 of the existing language and replacing those sections
with language which addresses the deficiencies cited by EPA in
their disapproval. Those deficiencies cited by EPA included
insufficient precision to ensure that mixing zones will not impair
the integrity of the water body as a whole, that there will be no
lethality to organisms passing through the mixing zone and that
there are no significant health risks, considering likely pathways
of exposure. T )

The new language includes requirements for definable geometric.
and spatial limits for mixing =zones, reguirements identifving
where acute and chronic aguatic 1life criteria must be met,
provisions prohibiting interference with sensitive areas such as
fish spawning or nursery areas and public water supply intakes, and
provisions prohibiting mixing zones from causing lethality to or
precluding the free passage of £ish or other aquatic life and
provision that mixing zones shall not harm any endangered species.

Comments and Responses

Comments were received guestioning several aspects of the
implementation of these provisions including identification of the
spatial and geographic 1limits, potential for increased water
sampling and implementation of the =zone of initial dilution.
Further comments referred to the provision in sectien 7.2.a.B,
which is interpreted to prohibit mixing zones within 5 miles above
a water supply intake.

The Board recognizes these new provisions have raised
questions regarding implementation of mixing zones. The Office of
Water Resources of the Division of Environmental Protection, the
State agency responsible for implementing these provisions in
National Pollutant Discharge Elimination System (NPDES) permits
plans to develop an implementation policy for these mixing zone
reguirements. The Board plans to weork with that cffice in the
development of that policy.

Board Action

Proposal adopted.




SECTION 46-1-6 Water Use Categories.

Existing Rule o : e

This section of the rule establishes and defines water use
categories for the waters of the state.

Proposed Changes

6.1. The Board proposed adding the words "including wetlands”
to the first sentence in this section. This addition is made
primarily for clarification and emphasis, but dces not
substantively alter the implementation of this section of the rule.
The definition of waters of the state which is emploved in
implementing these standards includes wetlands as such waters.

6.1.a-d. The Board proposed that these subsections, which
describe requirements for de51gnatlng and removing uses, be moved
from the antidegradaticn section (section 4.1.). ©No changes have
been made to these subsections of the rule.

6.2. This section describes the. existing categories of
designated uses. . The Board proposed removing the wetlands use
category. This removal, along with other changes in the rule

regarding wetlands, was proposed to clarify the protection to be
afforded to wetlands by these standards. Currently, waters in the
wetlands use category are to be protected by the numeric standards
designed to protect warmwater aguatic life. While these wvalues
would be appropriate most of the time, that categorization does not
reccognize the other important existing and potential . .functions and
values of wetland habitats. By removing the wetlands use category
it is the Board's intention to emphasize that in implementing these
standarxds, +that other use designations may be appropriate for
categorizing wetlands.

Comments and Responses

Commenters gquestioned the need for removal of the Wetlands
category {B4) from the designated use section. The Board has
determined that until specific numeric criteria are developed for
wetlands, that retaining the B4 category, with the protection of
the warmwater aguatic life criterla, will -be fully protective of
wetlands.

Board Action

6.1 Proposal deleted.
6.1.a-d. Proposal adopted.

6.2. Proposal deleted.




SECTION 46-1-7 West Virginia Waters.

Existing Rule

This section includes a.list of the major river basins in the
state, describes the applicability of the water quality standards
to . waters of .the state and includes a 1list of site specific
criteria, variances and use removals.

Proposed Changes

7.2.a.A. This section describes how waters are to be
classified and protected by numeric c¢riteria based on their
classification. The Board has proposed adding the words "including
wetlands" in this section to emphasize that wetlands, as all other
waters, are to be classified and protected based on the
applicability of any water use category.

7.2.c.C. This subsection describes an exception toc the
application of the water gquality ‘standards within the zone of
initial dilution of a mixing zone. The ZID is an area within the
mixing zone in which initial mixing oc¢curs, and at the edge of .
which numeric c¢riteria must be met.

7.2.d4. This subsection describes site specific exceptions to
the application of numeric criteria which have been granted by the
Board. EPA disapproved this .secticon of the rule based on the
Board's lack of adequate legal authority in the rule for granting
variances, as well as failure to establish scientifically
defensible site-specific criteria to support designated uses.

Proposed changes in 7.2.d correct the deficiencies outlined by
EPA by identifving and three types of site-specific exceptions:
site-specific numeric criteria, variances and use removals.

Site-specific numeric criteria are a type ©of exception to
numeric water guality standards which recognize that local water
chemistry may have an effect on certain constituents, sometimes
rendering them less toxic than under normal circumstances. Site-
specific numeric criteria may be granted by the Board where a
demonstration is made that a less stringent numeric wvalue for a
given criteria than the one published in appendix E will be fully
protective of .aquatic life, and fully protective of the use
category designated for the stream. This demonstration can be made
by conducting a Water Effect Ratio (WER) study according tc the
guidelines ~ published by USEPA {Interim Guidance on the
Determination and Use of Water- Effect Ratlos for Metals, February
1994).

A variance from numeric water guality standards may be granted
to a specific discharger where a demonstration is made that
compliance with the existing numeric standard will result in
substantial and widespread economic impact. Variances must be
reviewed and rejustified every three years.

Designated uses .which are not existing uses may be removed
from a stream only after a Use Attalnability Analysis has been
conducted and only where the removal 1s consistent with the
criteria outlined in section 6.1.b.A-F.
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Anyone seeking a site_specific numeric criterion, a variance
or removal of a use must follow the procedural requirements
outlined in 46 CSR 6, the Board's procedural rule governing site
specific water quality standards.

7.2.d.B.b. The Board has propeosed a site-specific numeric
criterion of 500 ug/L for aluminum for the section of Opeguon
Creek from Turkey Run to the Potomac River. The stream is

designated as a trout stream; the Board promulgated a numeric
criteria for aluminum of 87 ug/1 for that use category in August
1993.

This proposal is based on a the results of a Water Effect
Ratio study conducted by 3M Company. The study was conducted in
the spring of 1994 and demonstrated that due to the local water
chemistry of Opequon Creek, that a concentration of as high as 870
ug/l of aluminum had nc negative effect on aguatic.species in the
stream. Because 3M is currently operating pursuant to an NPDES
permit limit for aluminum of 500 ug/l, the Board determined that
that value was appropriate for the site-specific critericn.

Comments and Responses

7.2.a.A. No comments received.

7.2.b C. One commenter suggesting deleting the proposed
language which limits the exception from water quality standards to
the zone of initial dilution, and retaining the existing language
which excepts the entire mixing zone from the application of
numeric standards.

The revised mixing zcne language provides that elther acute or
chronic criteria must be met in the mixing zones except within the
zone of initial dilution which is the area immediately surrounding
the discharge outfall. Tdé retain the existing exemption of the
entire mixing zone from application of numeric standards would be
inconsistent with the proposed mixing zone provisions.

7.2.c. EPA commented that the exceptions from water guality
standards in this subsection are only to be exceptions from the
numeric standards in Appendix E, all other narrative standards in
the rule are to apply. The Board agrees and amended the language
in this section to make clear that the exceptions listed are
exceptions from the application of numeric standards only.

7.2.d. Two commenters regugs;gggghgt the Board identify each
of the existing site specific exceptions in 7.2.d. as site-specific
numeric c¢riteria, variances or use removals. Another ccommenter
suggested adding_a section at 8.4 which describes site-specific
numeric criteria. The Board agrees with both commenters and amends

the rule to comply with those requests.

7.2.d.B.b. One comment received in support of this section.

Board Action - o B

7.2.a.A Board adopted as proposed.
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7.2.cC. Language aménded to refer to numeric water gquality
standards. ' - . B o

7.2.4d. The Board amended the rule to identify most of the
existing "variances" as site-specific numeric criteria. The Board
also added section 8.4 to describe site-specific numeric criteria.
7.2.d.B.b Board adopted as proposed.
SECTION 7.3

Existing Rule

This section provides a list of waters occurring in the state
which have been classified or designated by state or federal
agencies for a particular purpose. The list includes definitions
for waters to be protected pursuant to the antidegradation
provisions in the rule.

Proposed Changes

7.3.a. 'This subsection addresses high guality waters, which
are defined in section 2.4 of this rule. The Board proposed
amending this section by including the words '"where guality
conditions are consistent with" to clarify the definitien in
section 2.4 of the rule. This proposal is consistent with the
Boards efforts to elarify the antidegradation provisions In the
standards.

7.3.d. The Board proposed this new section to add a new
category of waters for protection by the antidegradation provisions
in the standards. This new category, entitled "waters of special
concern" is intended to correspond to the "Tier 2.5" level of
protection recognized by EPA. This .level of protection is an
interim level between that afforded high gquality waters (Tier 2)
and Outstanding National Resource Waters (Tier 3).

Subsections A, B and C of 7.3.d ptovides a list of '"special
waters". These include Federal Wild and Scenic Rivers, naturally
reproducing trout streams, and streams within State and National
Forests and .Recreation Areas. Those three categories of waters are
currently considered National Resource Waters.

7.3.e. The Board has proposed amending this National Resource
Waters section to Outstanding National Resource Waters. This
change is proposed in order to make this category correspond to the
federal "Tier 3" antidegradation designation.

In addition, the Board has proposed moving the waters
identified in subsections A, B and C in the National Resource
Waters category into the proposed Special Waters category.

For further discussion of the proposed amendments to the
antidegradation provisions, see discussion of Section 4, above.

Coemments and Responses

As discussed above in the antidegradation section (46-1-4)

8




comments received suggested reorganizing this section by moving the
waters identified here to the appropriate categories of the
antidegradation section.

Board Action

The Board amended the rule by incorporating the provisions in
this section into the antidegradation section, and deleting section
7.3. BSee further discussion at 46-1-4.

SECTION 46-1-8

Existing Rule ; S . _

This section refers to and explains the application <f the
numeric water quality standards which are outlined in Appendix E of
the rule, : o

Proposed Changes

8.1.c¢c. This section describes the application eof numeric
criteria to the use categories outlined in sections 6 and 7 of the
rule. The Board preoposed amending the rule to clarify that the
criteria shall apply "te the waters of the state, including
wetlands™. As explained before in this document, the addition of
wetlands to this provision does .not substantively alter the
application of the rule, because wetlands are included in the
definition of waters of the state which has been codified for some
time. Instead, this amendment is intended to c¢larify the
application of this rule. —

8.2. This section explains the application of the numeric
criteria for carcinogenic substances which are to be applied for
the protection of human health. The-Board proposed an amendment to
Section 8.2.a which includes cateqgory € (Recreation) waters to
those waters which are to be protected by the human health values
for carcinogens. A corresponding change was preoposed in section
8.2.b which addresses the application of numeric._criteria for
carcinogens for the protection humans exposed to. carcinogens by
eating fish, The Board amended that section by changing the
applicable water use category from B (warmwater agquatic life) to C
{water contact recreation).

An additional amendment in 8§.2.a was proposed which corrects
the notation by which carcinogens are identified in Appendix E.

8.3. This new section of the rule was propesed by the Board
to respond to EPAs disapproval of the standards. In disapproving
portions of sgection 7.2.d of the rule, EPA determined that the

Board has granted variances from water quality standards without

sufficient legal authority to do so. While the existing language
in Section 7.2.d provides for : site specific water quality
standards, it does nct specifically address variances. {For

discussion of site-specific criteria, variances and use removals,
see Proposed Changes, Secticn 7.2.d, above).
The elements of the variance provisicons include reference to
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Section 6.1 of this rule which describes the conditions which must
be met before a variance can be granted to a discharger;
requirements that wvariances be discharger specific and that the
Board review each wvariance every three vears, and that the
procedures cited in West Virginia Code 22B-3-4 and 46 CSR 6 (Boards
procedural rules for site specific water quality standards) are
followed. -

8.4. This new section of the rule was proposed by the Board
at the reguest of the Office of Mining of the Division of
Environmental Protection. This section addresses provisions for
variances from water quality standard for holders of NPDES remining
permits. This section provides that an applicant for such permit
may request alternate effluent limits for iron, manganese and pH,
and those may be granted upon demonstration to the chief that the
remining operation will result in improved water gquality, and
subject to the prohibiticens outline. The alternate standards are
also subject to approval by the Board and EPA.

Comments and Responses

8.1.c. Because the Board retained the wetlands B4 category,

the change proposed here is unnecessary.
8.2. No comments received.

8.3. One commenter suggested that in addition to the new"
variance provisions proposed in this section, that the Board
include similar provisions describing site-specific numeric
criteria. The Board agrees. (See section 7.2 for discussion of
site-specific numeric criteria.

8.4. Several commenters supported the new provisions for
remining variances. One commenter who supported the provisions
generally, suggested altering the_ language regarding the provision
for approval of a variance by the Board and EPA to review by the
Board and EPA. 1In addition that commenter suggested striking the
last sentence in paragraph a, which provides that any alternate
limits granted in a remining permit be more stringent than the
existing degraded water guality. The commenter indicated that
while there will be instances where -remining will result in
improved water quality, but that the operator will still be unable
to meet the more stringent standarxd.

Other commenters wheo generally supported the provision
suggested amending the provision requiring a demonstration that
water quality would be improved to require a demonstration of the
potential for improved water quality. The commenter indicated that
that amendment would render the proposal consistent with Section
301(p)({2) of the Clean Water Act.

Several commenters expressed concern regardlng the blanket
nature of the provision. Specific concerns included the provision
that the demonstration to the chief be the only one needed for
approval of the variance.

EPA commented exten51vely on this provision. They found the
provision uriacceptable in two respects. Their position is that
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States may neither set effluent limits a water quality standards
regulation, nor previde automatic exceptions from water quality
standards. They suggest that States may allow exceptions to water
quality standards for remining activities if the operators can
demonstrate that irretrievable and human-induced conditions exist.
Upon such demenstration the Board may either grant a variance from
numeric standards or remove the designated use from the stream
after conducting a Use Attainability Assessment.

while the Board recognizes the potential for water quality to
be improved as a result of remining activities carried out pursuant
to NPDES remining permits, they also recognize that the variance
provision as written does not establish an adequate procedure to
waive the application of existing water guality standards. The
Board will continue to work with staff of the Division of
Environmental Protection and US EPA to develop a mechanism for
providing some relief. from the reguirements of meeting water
guality standards _for. _remining operators where they are
appropriate, and at the same time ensure that the fundamental
obijectives of the water quality standards are met.

Board Action

8.1.c. Proposed language deleted.

8.2. Proposal adepted. ... .

8.3. _New language added (8.4) to describe site-specific
numeric criteria. =T ITT

8.4. Proposed remining variance language deleted. New
language proposed describing site-specific¢ numerxic criteria.
APPENDIX E Specific. Water Quality Criteria

Existing Rule s, _

Appendix E contains a table of use categories and the numeric
criteria which apply to each use. .

Proposed Changes - General .= =

EPA disapproved Appendix E based on lack of acute numeric
values for aquatic life protection. To correct this deficiency,
the Board proposed acute numeric values for a number of criteria.
See discussion of specific criteria, 8.1 et seqg. The chronic
values are the more stringent values which are to be met at the
edge of the mixing zone and are to apply throughout the waterbody.
Acute values are to be met at the edge of the Zone of Initial
Dilution and are to apply throughout the remainder of the mixing
zone. ' - - .

The format of Appendix E has been modified in two respects.
First, the existing warmwater and troutwater use designation
columns have each been expanded to include separate columns for
acute and chronic wvalues. In addition, the warm water categories
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Bl and B3 and the trout water use category, B2 have been identified
in the table as aquatic life uses and the recreation category C and
public water supply category A have been identified as human health
uses. : - L

Comments and Responses

One commenter indicated that the acute wvalues are to be
applied as one hour average concentrations not to be exceeded more
than once every three years and the chronic values applied as four
day average concentrations not to be exceeded more than once every
three vyears. Those prOVlSlOHS are included in Appendlx E as
footnotes to the "acute" and "chronic" headings in the table.

Board Action

Proposal adopted.

Existing Rule

8.1. Aluminum: Not to exceed 748 ug/l in categories B1l, B3 and
B4; ©Not to exceed 87 ug/l in category BZ.

Proposed Changes

The Board proposed adopting the values published 1in USEPAs
criteria document for aluminum:

categories B1l, B3 and B4 - acute wvalue: 750 ug/l, chronic
value: 87 ug/l. _
Category B2 - acute value: 750 ug/l; 87 ug/l retained as

chronic wvalue,

Comments and Responses

One commenter indicated that the chronic value of 87 ug/l is
more stringent than necessary as applied to the warmwater
categories Bl, B3 and B4; and further that both the Ohio and
Kanawha Rivers often exceed the proposed chronic and acute criteria
when measured as total values.

These issues have been raised in the past when the Board made
efforts to revise the aluminum standard to comply with existing

federal guidelines. The Board recognizes that there may be
circumstances that render -compliance with this more stringent
standard difficult for individual dischargers. There are

prov1510ns in the rule, however, which provide avenues for seeking
a waiver of water quality standards where the numeric values are
not "appropriate. Specifically, a site-specific criterion may be
sought where a discharger can demonstrate, by conducting a Water
Effect Ratio study, that increased concentrations of aluminum have
no negative effects on aguatic life in the stream. Another
alternative is to seek an economic variance from numeric standards.

it is the Board's position that the proposed numeric values
are appropriate for regulation of aluminum in the state’'s waters.
Rather - than lower . the state-wide standard to accommodate
dischargers who may have difficulty complying, the Board believes
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that the more responsible decision is to adopt the standard state-
wide, then work with individual dischargers who may wish to reguest
a4 site-specific numeric criteria or varlance from the numeric
standard.

Board Action

Proposal adopted.

Existing Rule . .. .. ___ . =

8.2 Ammonia: Category Bl, B3 and B4 - The concentration of
un-ionized ammonia shall not exceed 30 ug/l; Category B2 - The
concentration of un-ionized ammonia shall not exceed 20 ug/l.

Proposed Changes

The Board proposed adopting values recommended by USEPA as
follows: T R LT ST e

Category Bl, B2, B3 and B4: acute value - 50 ug/l, chronic
value =~ 20 ug/l. ) ) ) ' - ’

Comments and Responses

Several commenters questioned these changes and indicated that
the proposed values are tooc stringent because they essentially
apply values designed to protect trout waters to warmwater streams.
USEPAs criteria document for ammonia provides criteria tables for
ammonia based on pH and temperature, with separate lists for trout
and not trout waters. -

The Board agrees with the comments recelved

Board Action

The Board incorporated the tables and formulae in the National
Criteria section of EPAs "Ambient Water Quality Criteria for
Ammonia -~ 1984" as the acute and chronic values for .ammonia.

Existing Rule = - e

8.3. Antimony: Not to exceed 14 ug/l - applicable to Public
A category waters. . [ ) . B

Proposed Changes

The Board proposed adopting USEPAs human health value
developed for protection of humans based on ingestion of water and
fish, which is published as a recalculated value in the Geld Book
as follows' '

Category C - 4300. ug/l.

Comments and Responses .

No comments received.
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Board Action

Proposal adopted.

Existing Rule

8.4 Arsenic: Not to exceed 50 ug/l (Public A}; Not to exceed
190 ug/l trivalent arsenic (categories Bl, B2, B3, B4 and C); not
to exceed 100 ug/l {category D).

Proposed Changes

The Board proposed values of ,018 ug/l for category C, 0.14
ug/l for category A. Additionally, the Board propesed an acute
value of 360 ug/l for trivalent arsenic for catéegories Bl, B2, B3
and B4. These values reflect the values published in the EPA Gold
Book.

Comments and Responses

One commenter noted that the human health values for
categories A and C appeared to be transposed. Other commenters
indicated that the EPA Science Advisory Board has recommended to
the Administrator of EPA that the existing human health values for
arsenic may not be valid, and further recommended that EPA re-
evaluate its risk assessment for arsenic. Commenters suggested
retaining the 50 ug/l human health value untll EPAs reevaluatlon is
completed.

The Board agrees with the comments regardlng the proposed
human health values for arsenic.

Board Action

Categories A and C: The Board adopted human health value of
50 ug/l. _ LT . ' -

Categories Bl, B2, B3 and B4: Adopted the acute and chronic
values for aquatic life as proposed.

Existing Rule

8.6 * Beryllium: categories Bl, B2, B3 and B4 - 130 ng/1l;
category A - 7.7 ng/l. (Asterisk indicates parameter in a
carcinogen)

Proposed Changes

The Board proposed changing the unit measurement for beryllium

from nanograms {ng) to micrograms {ug). Further, the Board made a
corresponding change in the category A numeric value from 7.7 to
.0076. These changes were proposed because the expression of the
aguatic life wvalue of 130 in nanograms was an error. Only the
human health wvalue of 7.7 was intended to bhe expressed as
nanograms. By changing the units to micrograms (the correct units
for the 130 value) it was necessary to change the numeric value of
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7.7 to reflect the change in units, by moving the decimal point
three places to the left- : )

In addition, because beryllium is no longer classified as a
human carcinogen by EPA (Naticnal Toxics Rule December 1992) the
Board removed that designation as well.

Comments and Responses

Commenters questicned the retention of the existing human
health wvalue, one noting that the Board had in fact made it
slightly more stringent, in light of the fact that EPA has lifted
its classification as a carcincgen and declined to promulgate any
human health value for beryllium in the National Toxics Rule.

The Board has retained the human health value in order to
ensure that the public¢ will be protected from any non-carcinogenic
effects that exposure to beryllium may cause. However, the Board
agrees that the slight change in the human health value is not
necessary.

Board Action

Changes adopted as proposed except that the human health value
for beryllium proposed is .0077 ug/1l.

Existing Rule

8.7 Cadmium. 8.7 through 8.7.3 provide numeric values for
cadmium for categories A, Bl, B2, B3, B4 and C.

Proposed Changes

The Board proposed . adopting an acute aquatic life numeric
value to apply to categories Bl, B2, B3 and B4 as follows:

8.7.4 The one-hour average concentration of total recoverable
cadmium shall not exceed the value determined by the following
equation: cd = e{’_.128[;n(héidnegs]]-3.82§)777 ’

Comments and Responses

Comments received regarding cadmium addressed the human health
values, indicating that because EPA had declined to publish human
health values for cadmium in the National Toxics Rule, that the
Board should set none for West Virginia.

While the Board is aware that EPA is currently reevaluating
the toxicity of cadmium from exposure to water, the Board is
reluctant to remove the existing human health wvalue until EPA's
reevaluation is complete. The Board will have an opportunity to
reconsider this issue during the next triennial review,

No comments were received regarding the proposed acute aquatic
life criterion, ' R

Board Action

Proposal adopted.
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Existing Rule

8.8 Chloxride: Not to exceed 230 mg/l; to apply in categories
A, Bl, B2, B3, B4 and C. - ) )

Proposed Changes

The Board proposed adopting EPAs published aguatic 1life
criteria for chloride as follows: . -

For categories Bl, B2, B3 and B4: acute value - 860 mg/l;
chronic value - 230 mg/l. L -

Comments and Responses

One commenter expressed concern abcocut the relatively high
acute value in 1light of the existence o©of c¢il and gas brine
discharge permits and Department of Highways salt storage piles as
potential sources of high chloride discharges. The Beoard notes
that the proposed values are those published by EPA in the document
"Ambient Water Quality Criterla for Chloride - 1988!". Further, all
aquatic life criteria developed by EPA are developed using
procedures outlined in their own document entitled "Guidelines for
Deriving Numerical National Water Quality Criteria for the
Protection of Agquatic Organisms and Their Uses’ (Stephan et al.
1985). Based on its understanding of the documents cited, the
Board believes that the numeric values proposed, 1f implemented as
ocutlined in this rule, will be fully protective c¢f aguatic life in
the States waters.

Board Action

Propeosal adopted.

Existing Rule

8.9 Copper. - Section 8.9 and 8.9.1 provide numeric standards
for copper to apply in categofies A, Bl, B2, B3 and B4.

Proposed Changes

The Board proposed adopting an acute aguatic life criterion to
apply in categories Bl, B2, B3 and B4 as follows:

8.9.2 The one-hour average concentration of total recoverable
copper shall not exceed the value determined by the following
equationa: Cu = a{0.2422[1ln{hardness)]-1.464}

In addition the Board proposed in 8.9.1 to add the requirement
that the gstandard be applied as a four day average concentration.
{see further discussion at Appendix E, General, Comments and
responses).
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Comments and Responses

None received. Tl

Board Action

Proposal adopted.

Existing Rule .

8.10 Cyanide: (As Free cyanide HCN + CN'): Not to exceed 5
mg/l. Applicable to categories A, Bl, B2, B3, B4 and C.

Proposed Changes

The Board proposed changing the requirement for measuring
cyanide as free cyanide to a reguirement for expressicn as total
cyanide. In addition, the Board proposed adopting an acute aguatic
life criterion of 22 ug/1, and changing the existing aquatic life
value of 5.0 tc serve as the chronic criterion for protection of
aguatic life; both changes apply to categories Bl, B2, B3 and B4.

Comments and Responses = - . . o -

Commenters gquestioned the need to change the measurement of
cyanide from free to total cyanide citing lack of supportable
scientific justificaticen. In support of their position commenters
cited the following language in EPAs criteria document, entitled
"Ambient Water Quality Criteria for Cyanide - 1984":

EPA believes that a measurement such as free cyanide
would provide a more scientifically correct basis upocon
which to establish criteria for cyanide. . The criteria
ware develcoped on this basis. However, at this time, no
EPA approved methods for such a measurement are available
to implement the criteria through the regulatory programs
of the Agency and the States. The Agency is considering
development and approval of methods for a measurement
such as free cyanide. Until available, however, EPA
recommends applying the criteria using the total cyanide
method. These criteria may be overly protective when
based on the total cyanide method.

The Board agrees with the commenters and has determined that
for the present, measurement of cyanide as free cyanide is
appropriate. The Board will continue to reéview and consider any
new information provided by EPA and other sources on this issue.

Board Action

Proposal deleted. .

Existing Rule o S

8.14 Hexavalent chromium: Not to exceed 50 ug/l (category A);
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Not to exceed 10 ug/l (categories Bl, B3 and B4); Not to exceed 7.2
ug/l (category B3).

Proposed Changes

The Board proposed adopting acute agquatic life criteria of 16
ug/l to apply to categories Bl, B2, B3 and B4 and adopting the
existing agquatic life values to be applied as chronlic criteria. In
addition the Board proposed amending the 10 ug/l value in the Bl,
B3 and B4 category to 11 ug/l to correspond to EPAsS chronic aquatic
life wvalue. o ' : .

Comments and Responses

No comments received.

Beoard Action _

Proposal adopted.

Existing Rule

£8.15 and 8.15.1 These sections provide human health and
agquatic life criteria for iron.

Proposed Changes

The Board proposed adopting provisions for allowing effluent
limitations greater than 1.5 mg/l for iron for dischargers
operating pursuant to an NPDES remining permit issued by the Chief.
This variance from water quality standards would be granted only
upon a demonstration by the permittee that the remining operation
will result in improved water guality and is subject to approval by
the Board and EPA. The exception would not apply to trout waters.

Comments and Responses

See discussion at 46-1-8.4.

Board Action

Proposal deleted.

Existing Rule

8.16 Lead. 8.16 and 8.16.1 provide numeric criteria for lead
for use categories A, Bl, B2, B3 and B4.

Proposed Changes

The Board proposed a new section 8.16.2 which includes an
acute aquatic life criterion for lead as follows:

8.16.2 The one-hour average concentration of total
recoverable lead shall not exceed the value determined by
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The Board also made a corresponding change to 8.16.1, to change the
existing aquatic life values to become the chronic values for the
protection of agquatic ITife. -

Comments and Responses

No comments received,

Board Action

Proposal adopted.

Existing Rule

8.17 Manganese. The existing rule provides numeric criteria
for manganese to apply in categories A, B1l, B2, B3 and B4.

Proposed Change

The Board proposed a provision for alternate e€ffluent limits
for remining NPDES permit holders. See section 8.15 for
discussion. o o

Comments and Responses =

See section 46-1-8.4 for discussion.

Board Action

Proposal deleted.

Existing Rule

8.18 Mercury - provides total organism body burden value of
0.5 ug/g as methylmercury, to be applied in use categories Bl, B2,
B2 and B4. cel .. S _

8.18.1 - provides numeric values of .20 ug/l total mercury
for use categories A and C.

Prcposed Change

8.18 The Board proposed amending this section by deleting
the values from the B categories and applying them in categories A
and C, because the fish body burden values are developed for the
protection of human health, not for protection of aguatic life.

8.18.1 The Board proposed amending these values to reflect
EPAs current mercury values of .14 for category C and .15 for
category A. R e , .
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Comments and Responses

8.18 One commenter suggested using the less stringent wvalue
of 1 mg/kg, which was used by EPA in the National Toxics rule
promulgation. . That wvalue is the £fish tissue concentration
developed by the Federal Food and Drug Administration.

8.18.1. No comments received.

Board Action

Proposal adopted.

Existing Rule

8.19, 8.19.1 and 8.19.2 establish values for nickel to apply
in categories A, Bl, B2, B3 and B4.

Proposed Changes -

The Board propesed adopting the following acute agquatic life
criterion for nickel for use categories Bl, B2, B3:

8.15.2 The one-hour average concentration of total
recoverable nickel shall not exc¢eed the value determined
by the following equation®: Ni = eg(0-#6lin(hazdness)23.363)

In addition, the Board proposed the corresponding change of moving
the existing aguatic life value for category B waters into the

chronic¢ c¢riteria column.
In addition, the Board proposed a human health value of 4600

for category C waters as recommended by EPA.

Comments and Responses

No comments received.

Board Action

Proposal adopted

Existing Rule -

8.22 Organics. This section establishes criteria for organic
parameters based upon a cancer risk level of 10°% (one cancer case
per one million people). Values for the protection of agquatic life
are included where available,.

Proposed Changes

The following changes were made to existing criteria:

Chlordane - adopt acute aguatic life criterion of 2400 ng/l;
amend existing aquatic life value of .46 ng/l to 4.3 ng/l to apply
as chronic criteria.
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DDT - adopt acute aguatic life criterion of 1100 ng/l; amend
existing aquatic life value of .024 ng/l to 1.0 ng/l to apply as
chronic criteria.

Aldrin - adopt acute aguatic life criterion of 3.0 ng/l.

Dieldrin - adopt acute agquatic life criterion of 2500 ng/l;
amend existing aquatic life value of .071 ng/l to 1.9 ng/l to apply
as chronic criteria.

Endrin - adopt acute aguatic life criterion of 180 ng/1.

Toxaphene - adopt acute aquatic life criterion of 730 ng/l;
change existing aquatic life wvalue of 0.71 ng/l to 0.2 ng/l to
apply as a chronic criterion; change existing human health value of
.71 ng/1 to .73 ng/l. S e N

PCB - change existing aguatic_ life value of .079 ng/l to 14.0
ng/1l; change existing human health value of .079 ng/l to .045 ng/l
for use category C and .044 ng/l for use category A.

Dioxin - delete .014 pg/l value from categories Bl, B2, B3 and
B4. That numeric value is intended for the protection of human
health; its inclusion in the aguatic 1life categories 1is
inappropriate. EPA has not developed numeric values for the
protection of agquatic life for dioxin.

Acrylonitrile - delete aquatic life value of .77 ug/l from
categories Bil, B2, B3 and B4. EPA currently has no aguatic life
numeric criteria for acrylonitrile. Adopt human health value of
0.66 ug/l for category C waters.

Benzene - delete 40 ug/l from B categories; adopt human health
value of 71 ug/l1 for category C. ' .

l,2-dichlorobenzene - move 17 mg/l human health value from
aguatic life categories to category C waters.

1, 3-dichlorobenzene and 1, 4-dichlorobenzene - move 2.6 mg/l
human health value from aguatic life categories to category C.

2, 4-dinitrotoluene - move 9.1 ug/l human health value from
agquatic life categories to category C.

Hexachlorobenzene - delete .74 ng/l value from agquatic life
categories, adopt .77 ng/l human health value for categeory C.

Carbon tetrachloride - move 4.4 ug/l human health value from
aguatic life categories to category C.

Chloroferm =~ delete 15.7 ug/l wvalue from "aguatic life
categories; adopt human health value of 470 ug/l for category C.

Halomethanes - move 15.7 ug/l human health value from aquatic
life categories to category C.
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1, 2-dichloroethane - delete 98.6 ug/l value from aquatic life
categories; adopt human health value of 99 ug/l for category C.

1, 1, l-trichloroethane - delete 67.3 value from agquatic life
categories; amend human health value of 1.2 mg/l to 12 mg/l in
category A.

1, 1-dichloroethyvlene - delete 1.9 ug/l walue from aquatic
life categories; adopt human health value of 3.2 ug/l for category
C. " .

Trichloroethylene - delete 92.4 ug/l value from agquatic life
categories; adopt human health value of 8l for category C.

Tetrachloroethylene -~ delete 8.9 ug/l value from aquatic life
categories; adopt human health value of 8.85 for category C.

Toluene - delete 4.4 mg/l value from aguatic life categories;
adopt human health value of 200 mg/l for category C; replace 14.3
ug/l human health value with 6.8 mg/l value for category A.

Polynuclear Aromatic Hydrocarbons - move 31.1 ng/l value from
aguatic life categories to Category €, with change in units from
ng/l to ug/l.

vinyl chleoride - moved human health value of 525 ug/l1 from
aquatic life categories to category C (recreation).

The following new parameters and associated c¢riteria were
adopted: :

alpha-BHC(alpha-Hexachlorocyclohexane - human health criteria
of .013 ug/l for tategory C and .0039 ug/l for category A.

beta~BHC (beta-Hexachlorocyclochexane = human health criteria
of .046 for category C and .(14 for category A.

gamma-BHC (gamma-hexachlorocyclohexane) - acute aguatic life
criteria of 2.0 ug/l for categories Bl, B2, B3 and B4, chronic
aquatic life criteria of .08 ug/l for categories Bl, B2, B3, and
B4, human health criteria of .063 ug/l for category C and .019 for
category A.

Chlorobenzene - human health criteria of 21 mg/l for category
C and .68 mg/l for category A.

Ethylbenzene - human health criteria of 29 mg/l for category
C and 3.1 mg/l for category A. '

Heptachlor - acute aquatic life criteria of 520 ng/l for
categories B1l, B2, B3 and B4, chronic aguatic life criteria of 3.8
ng/l for categories Bl, B2, B3 and B4, human health criteria of
0.21 ng/l for categeories A and C.
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2-methyl-4,6-Dinitrophenol - human health criteria of 765 ug/1
for category € and 13.4 ug/l for cdtegory A.

Fluoranthene - human health criteria of 370 ug/l for category
C and 300 ug/l for category A.

Comments and Responses

Polynuclear Aromatic Hydrocarbons { PAHS ). Commenters
suggested adopting individual human health criteria for
carcinogenic PAHs rather than the "total" PAH value in the existing
rule. The Board will .take this comment under advisement and wiill
consider alternate PAH values during the next triennial review.

A commenter noted that the Board did not include EPAs
recommended human health value of 11 ug/1 for 1,1,2,2
tetrachloroethane for category C waters. That value was
inadvertently omitted in the Boards proposed rule. Board agrees
that that value should be included in Appendix E.

Board Action

Proposed changes adopted.

In addition, the Board adopted a human health c¢riteria of 11
ug/i for 1,1,2,2 tetrachloroethane for category C.

Existing Rule

8.23 Provides agquatic life and human health criteria for
iron.

Proposed Changes

The Board propecsed adding provisions to this section which
would allow exceedences of the existing numeric criteria for
National Poliution Discharge Elimination System (NPDES) remining
operations. See discussion at section 8.4 above,

Comments and Responses

See discussion at section 8.4 above.

Board Action

The Board removed the propocsed language from this section.

Existing Rule : -

8.26 Provides aguatic 1life and human health criteria for
selenium.

Proposed Changes

The Board proposed adopting EPA's published acute aquatic life
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criterion of 20 ug/l for categories Bl, B2, B3 and B4.

Comments and Responses

Comments received addressed the human health criterion for
selenium, for which no change is proposed at this time.

Board Action

Proposal adopted.

Existing Rule —

8.27 Provides aguatic life and human health criteria for
silver. " ' : ' "

Proposed Changes

The Board proposed adopting EPAs published acute aquatic life

criterion for silver which is expressed by the following equation:
Ag - e(l.?Z[ln[hardness)]-6.52} .

Comments and Responses

Comments received referred to the human health criterion for
silver ,; for which no change is proposed at this time.

Board Action

Preposal adopted.

Existing Rule . : ) : ’ -

8.29 Provides a human health value for thallium of 1.7 ug/1
for category A. ) ) -

Proposed Changes

The Board proposed adopting EPAs published human health value
(based on fish consumption) of 6.3 ug/l for category C.

Comments and Responses

No comments received.

Board Action ) ) _

Proposal adopted.

Existing Rule . _

8.31 Provides aguatic life and human health criteria for
total residual chlorine.
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Proposed Changes

The Board proposed adopting EPAs published acute aguatic life
criterion of 19 ug/l for categories Bl, B2 and B2 and amending the
existing chronic value of 10 ug/l to 11 ug/l for categories Bl, B2
and B3. In addition, the Board propocsed deleting section 8.31.2
which allows the use of the "Mattice and Zittle Scale"” for deriving
criteria.

Comments and Responses

None received.

Beoard Action

Proposal adopted.

Existing Rule

8.33 Provides "aquatic. 1life "and human health c¢riteria for
zinc.

Proposed Changes

The Board proposed adopting EPAs acute agquatic life criterion
for categories Bl, B2, B3 and B4, which is expressed by the

following equatlon'
7Zn = e{ﬂ .B473 {ln(hazdness)]+D.9604)

Comments and Responses

No comments received., The Board reconsidered this proposal
and determined that adopting EPAs chronic criteria for categories
Bl, B2, B3 and B4 waters would be appropriate at this time.

Board Action

Proposal adopted. In addition the Board deleted the existing
aguatic life value of 47 ug/l from category B2 and the values
listed in 8.33.1 for categorLes Bl B3 and B4 and replaced them
with the following: T ’ - -

B.33.1% The four-day average concentration o¢f total
recoverable zinc shall not exceed the value determined by the

following equation®:
71 = @f0-8473[In(haxdnens)]+G.7641)
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FISCAL NOTE FOR PROPOSED RULES

Rule Title: Title 46-Series {-Requirements Governing Water Quality Standards

Type of Rule: X _Legislative Interpretive Procedural
Dept. of Commerce, Labor & Environmental Resources

Water Resources Board
Address 1615 Washington Street, Fast, Suite 301

Agency

Charleston, WV 25311-2126

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR

INCREASE DECREASE CURRENT x2xT THEREAFTER

ESTIMATED TOTAL $ s s s s
CcosT

PERSONAL SERVICES
CURRENT EXPENSE

REPAIRS &
ALTERNATIONS NONE

EQUIPMENT
OTHER

2. ﬁxplanation of above estimates:

N/A

3. Objectives of these rules: To meet federally-mandated changes in
water quality criteria which insure the protectlon and maintenance of the State's
water resources.




Rule Title: fitlec46- Series 1-Requrements Governing Water Quality Standards

4., Explanation of Overall Economic Impact of Proposed Rule.

A. Economic Impact on State Government.
None.
B. Economic Impact on Political Subdivisions; Specific

Industries; Specific groups of Citizens.

The proposed rule may increase wastewater treatment costs for some
industries including coal mining and electric power production.

C. Economic Impact on Citizens/Public at Large.

Cost of improved wastewater treatment may be passed on to utility
customers. Improved water quality may enhance the attractiveness
of West VVirginia as a travel destination and thereby increase
the State's economic base.

Date: ) June 1, 1964

Signature of Agency Head or Authorized Reprensentative

Nroucse . SN0 STy




FROPOSED
LEGISLATIVE RULES
AT ER-RESCHREES—BOARD
ENVIRONMENTAL QUALITY BOARD

SERIES 1
REQUIREMENTS GOVERNING WATER
QUALITY STANDARDS

§46-1-1. General.

1.1. Scope. ==~ These rules establish reguirements
governing the discharge or deposit of sewage, industrial wastes
and other wastes into the waters of. the State and establish
water guality standards for the waters of the State standing or
flowing over the surface of the State. _It is declared to be the
public policy of the State of West Virginia to maintain
reasonable standards of purity and guality of the water of the
State consistent with (1) public health and public enjoyment
therecf; (2) the propagation and proctection ¢f animal, bkird,
fish, and other aquatic and plant life; and (3) the expansion of
employment opportunities, maintenance and expansion of
agriculture and the provision of a permanent foundation for
healthy industrial development. (See W. Va. Code §20=-5A=-1 22-11-
2) —

1.2. Authority. -—  W. Va. Code §28-5A=3 22B-3-4
1.3. Filing Date. -- Julyr2e 1083

1.4, Effective Date. -- August25,-1893

1.5. Repeal of former rule. -- This

legislative rule repeals West Virginia Administrative

Regulations, State Water Resources Board, Ghapier 20-5 and 52

Title 46, Series 1 (1991), "Requirements Governing Water Quality
Standards", filed May26-—399F Julyvy 26, 1983.

$46-1-2. Definitions.

The following definitions in addition toc those set
forth in W. Va. Code §26=5A-2 22-11-3, shall apply to these rules
unless otherwigse specified herein, or unless the context in
which used clearly requires a different meaning:

2.1. . "Conventional treatment'" is the treatment of
water as approved by the State Health Department to assure that
the water is safe for human consumption.

2.2, "Cumulative" means a pollutant which increases
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in ceoncentration in an organism by successive additions at
different times Or in different ways {bic-accumulation).

2.3, "Designated uses" are those uses specified in
water gquality standards for each water bodv or segment whether or
not they are being attained. (See secticn 6.2)

2.4, "Existing uses" are those uses actually
attained in a water body on or after November 28, 1975, whether
or not they are included in the water gquality standards.

2.35. The "Federal Act" means the Clean wWater Act
(also known as the Federal Water Pollution Contrcl Act) Public
Law 92-300, as amended by Public Law 100-4, 33 U.S5.C. 1251, et
seq.

2.46. "High quality waters" are those waters whose
quality is equal to or better than the minimum levels necessary

to achieve the national water quality goal uses. Included are
those streams or stream segments which receive annual stockings
of trout but which do not support year-round trout populations.

2.587. Intermittent streams” are streams which have
no flow during sustained periods of no precipitation and which
do not support aquatic life whose life history reguires residence
in flowing waters for_a continuous period cof at least six (6)
months.

2.68. "Outstanding national resource waters" are
those whose unlque character, ecologlcal or recreatiocnal value
or pristine nature constitutes a valuable naticnal or State

resource. {See—section—F-3+

2.79. "Natural" or "naturally occurring"” values or
"natural temperature" shall mean for all of the waters of the
State: -

a. Those water guality wvalues which exist
unaffected by -~ or unaffected as a conseguence of -- any
water use by any person; and

b. Those water gquality values which exist
unaffected by the discharge, or direct or indirect deposit of,
any solid, ligquld or gaseous substance by any person.

2.810. "Non-point source" shall mean any source
other than a point source from which pollutants may reach the
waters of the State.

2.811. "Persistent” shall mean a pollutant and its
transformation products which under natural conditicons degrade
slowly in an aguatic envirconment.
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2.182. "Point source" shall mean any discernible,
confined and discrete convevance, including, but not limited to,
any pipe, ditch, channel, tunnel, conduit, well, discrete
fissure, container, rolling stock or vessel or other floating
craft, from which pollutants are or may be discharged. This term
does not include agricultural stormwater discharges and return
flows from irrigated agriculture.

2.113. "Representative important species of
aquatic life" shall mean those species of aguatic life whose
protection and propagation will assure the sustained presence of
a balanced agquatic community. Such species are representative in
the sense that maintenance of water quality criteria will assure
both the natural completion of the species’® life cyclies and the
overall protection and sustained propagation of the balanced
aquatic community.

2.124. The "State Act” or "State Law" shall mean
the West Virginia Water Pollution Control Act, W. Va. Code
§20-5a=1 22-11-1.

2.135. '"Total recoverable" refers to the digestion
procedure for certain heavy metals as referenced in 40 CFR 136,
as amended June 15, 1990, Guidelines Establishing Test Procedures
for the Analysis of Pollutants Under the Clean Water Act.

2.146. "Trout waters"” are sireams or stream
segments which sustain year-round trout peopulations. Excluded
are those streams or stream segments which receive annual
stockings of trout but which deo not _support year- round trout
populations.

2.187. '"Water guality criteria” shall mean levels
of parameters or stream conditions that are required to be
maintained by these regulations. Criteria may be expressed as a
constituent concentration, levels, or narrative statement,
representing a guality of water that supports a designated use or
uses.

2.168. T'Water guality standards" means the

criteria to be maintained by these rules.

2.139. ”Wetlands" éﬂe%uée—sueh—aroas—a&—swampsT

=2 - are those
areas that are inundated or saturated by surface or groundwater

at a frequency and duration sufficient to support, and that under
normal circumstances do suppori, a prevalence of vegetation
typically adapted for life in saturated soil conditions.

Wetlands generally include swamps, marshes, bogs and similar
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areas. - - . -

2.%820. "Wet weather streams” are streams that flow
only in direct response to precipitation or whose channels are at
all times above the water table.

§46-1-3. Conditiong Not Allowable In State Waters.

3.1, Certain characteristics of sewage, industrial
wastes and other wastes cause pollution and are cbjectionable in
all waters of the State. Therefore, the State-Water Resosurces
Environmental Quality Board does hereby proclaim that the
following general conditions are not to be allowed in any of the
waters of the State.

3.2. No sewage, industrial wastes or other wastes
present in any of the waters of the State shall cause therein or
materially contribute to any of the following conditions thereof:

a. Distinctly visible floating or settleable
solids, suspended solids, scum, feoam or oily slicks;

b. Depcsits or sludge banks on the bottom;
¢, Odors in the vicinity of the waters;

d. Taste or odor that would adversely affect the
designated uses of the affected waters;

e. Materials in concentrations which are
harmful, hazardous or toxic to man, animal oxr aguatlic life;

£f. Distinctly wvisible color;

g. Concentrations of bacteria which may impalr
or interfere with the designated uses of the affected waters;

h. Reguiring an unreasonable degree of treatment
for the production of potable water by modern water treatment
processes as commonly employed; and )

i. Any other condition, including radioclogical
exposure, which adversely alters the integrity cf the waters of
the State including wetlands; no significant adverse impact to
the chemical, physical, hydrologic, or bioclogical components of _
aquatic ecosystems shall be allowed.

§$46-1-4. Antl-Degradation Policy.

4.1. It is the policy of the State of West Virginia
that instream—waterwses the waters of the state shall be
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maintained and protected as follows: L — -

a. Existing imstream water uses and the level of
water. quality necessary to protect the existing uses shall be
maintained and protected. Existing uses are those uses actually
attained in the water body on or after November 28, 1975, whether
or not they are included as designated uses within these water

quality standards. Waste—assimilation andtransport—are npot




QT%Te—eé—%hﬁs—sef&esv—% The ex15t1ng frout—and—ethexr high

quality waters of the State must be maintained at their existing
high quality unless it is determined &dfter sensuliation with-EPA
and—she—Chief— satisfaction of the intergovernmental coordination
of the State’'s continuing planning process and opportunigymﬁgg_n_
public comment and hearing that allowing lower water guality is
necessary to accommodate important economic or social development
in the area in which the waters are located. If limited
degradation is allowed, it shall not result in injury or
interference with existing stream water uses or in vioclation of
State or Federal water quality criteria.that describe the base
levels necessary to sustain the naticonal water gquality goal uses
of protéction and propagation of fish, shellfish and wildlife and
recreating in and on the water. :

£~ In additicn, Tthe Board and the chief shall assure that i

all new and existing peint sources shall achieve the highest
established statutory and regulatory reguirements applicable to
them and shall assure the achievement of cost-effective and
reasonable best management practices for non—point source
control.

A. quh quallty waters are those waters meetlng
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the definition at sectlon 2.6 herein, and

B. High guality waters include but are not
Limited to the following:

{a) Streams designated by the West Virginia
Legislature under the West Virginia Natural.Stream Preservation
Act, pursuant to W. Va. Code Section 22~-13-1, and

(b) Streams listed in West Virginia High
Quality Streams, Fifth Edition, prepared by the Wildlife

Resources DlVlSlon,rDepartment of Natural Resources (1986)

Cc. In waters which constitute a water of special
concern, no activities which result in the reduction of ambient
water quallty shall be allowed Waters of special concern
include: ' '

A. All Federally designated rivers under the
"Wild and Scenic Rivers Act”' Public Law 95-542 as amended, 16
U.S.C. 1271, et seq. ' )

B. All naturally reproducing trout streams.

C. All streams ahd other bodies of water in

D. National Rivers. "National Parks and
Recreation Act of 1978." Public Law 95-625, as amended, 16
U.s.c.1, et seq. o

gd. 1In all cases, waters which constitute an
ocutstanding national resource
shall be maintained and protected and improved where necessary.
outstanding national resource waters include, but are not limited
to, all streams and rivers within the boundries of Wilderness
Areas designated by The Wilderness Act (16 U.S.C. 1131 et seg.)

within the State.

Additional waters may be nominated for inclusion in_this
category by any interested party or by the Board on its own
initiative. To designate a nominated water as an outstanding
national resource water, the Board shall follow the public notice

and hearing provisions as provided in 46 C.S5.R. 6.

e. All applicable requirements of Section 316
(a) of the Federal Act shall apply to modifications of the
temperature water quality criteria provided for in these rules.
§46-1-5.  Mixing Zones.
5.1. In the permit review and planning process or
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the chief

an appropriate mixing zone.

-¢case bhasis

upon the reguest of a permit applicant or permittee,

may establish on a case-by
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5.2 The following guidelines and conditions are

applicable to all mixing zones:

a. The chief will assign, con & case-by-case
basis, definable geometric limits for mixing zones feor a
discharge or a pollutant or pollutants within a discharge. 7
Applicable limits shall include, but may not be limited to, the
linear distances from the polnt of discharge, surface area
involvement, volume of receiving water, and shall take into
account other nearby mixing zones. Mixing zones shall take into
account the mixing conditions in the receiving stream (i.e:
whether complete or incomplete mixing conditions exist). Mixing
zones will not be allowed until applicable limits are assigned by
the chief in accordance with this section.

b. Concentrations of pollutants which exceed the
acute criteria for protection of aguatic life set forth in
Appendix E shall not exist at any point within an assigned mixing
zone or in the discharge itself unless a zone of initial dilution
is asgsigned. A zone of initial dilution may be assigned con a
case~by-case basis at the discretion of the chief. The zone of
initial diluticn is the area within the mixing zone where initial
dilution of the effluent with the receiving water occurs, and
where the concentration of the effluent will be its greatest in

the water ceolumn. _Concentraticns of pollutants shall not exceed
the acute criteria at the edge of the assigned zone of initjal
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dilution. Chronic criteria _for the protection of aguatic life
and criteria for the protection of human health from Lthe
consumption of fish tissue may be exceeded within the mixing zone
but shall be met at the edge of the assigned mixing zone,

c. Mixing zones, including zones of initial
dilution, shall not interfere with fish spawning or nursery areas
or fish migration routes; shall not overlap public water supply
intakes or bathing areas; cause lethality to or preclude the free
passage of fish or other aquatlc llfe, nor harm any endangered

Species. o B -SR-S S-SR

d. The mixing zone shall not exceed cne-third
(1/3) of the width of the receiving stream, and Iin no case shall
the mixing zone exceed one-half (1/2) of the cross-sectional area
of the receiving stream.

€. In lakes and cther surface impoundments, the
volume of a mixing zone shall not dffect in excess of ten (10)
percent of the volume of that porticn of the rece;vxng waters
available for mixing.

f. A mixing zone shall be limited to an area or
volume which will not adversely alter the existing or designated
uses of the receiving water, nor be so large as to adversely
affect the integrity of the water body.

g. Mixing zones shall not:

A. Be used for, or considered as, a substitute
for technologv-based regquirements ©f the Clean wWater Act and

other applicable State and Federal Laws.

B. Extend downstream at any time a distance
more than five times the width of the recelv1ng watercourse at
the point of discharge.

C. Cause or contribute to any 0f the conditions
prohibited in Section 46-1-3.

D. Be granted where instream waste
concentration of a discharge is greater than 80%.

E. Overlap one another.

h. In the case of thermal discharges, a
successful demonstration conducted under Section 316(a) of the
Clean Water Act shall constitute compliance with all provisions
of this section.

i. The Chief may waive the reguirements of
subsections (d) and (g){(B) above if a discharger provides an
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acceptable demonstration of:

A. Information defining the actual bourndaries of .
the mixing zone in question; and o

B. Information and data proving no viclation of
subsection (¢) and (f) above by the mixing zone in guestion.

j.  Upen implementation of a mixing zone in a
permit, the permittee shall provide documentation that
demonstrates to the satisfaction of the Chief that the mixing

zone is in compliance with the prOVlSlOHS outllned in subsectlons
(b), (d) and (9)(B). e

k. ;ngerder to facilitate a determination or
assessment of a mxx;ng zone pursuant to this sectlon, the chief

information as deemed necessary

s46-1-6. Water Use Categories.

6£.1. These rules establish general Water Use
Categories and Water Quality Standards for the waters of the
State. Unless otherwise degignated by these rules, at a minimum
all waters of the State are designated for the Propagation and
maintenance of Fish and Other Aquatic Life (Category B) and for
Water Contact Recreation (Category C) consistent with Clean Water
Act goals. Incidental utilization for whatever purpose may or
may not constitute a justification for assignment of a water use L
category to a particular stream segment.

a. Waste assimilation and transport are not

recognized as designated uses. The classification of the waters o
must take into consideration the use and value of water for ,
public water supplies, protection and propagation of fish,
shellfish and wildlife, recreation in and on the water,
agricultural, industrial and other purposes including navigation.

Subcategorles of a use may be adopted and appropriate
criterlia set to reflect varving needs of such subcategories of
uses, for example to differentiate between trout water and other
waters. (See subsection £4.1.d.) )

b. At a minimum, uses are deemed attainable if
they can be achieved by the impcsition of effluent limits
required under Sections 301 (b) and 306 of the Federal Clean
Water Act and use of cost-effective and reascnable best
management practices for non-point source control. Seascnal
uses may be adopted as an alternative to reclassifying a water
body or segment thereof to uses requiring less stringent water
quality criteria. . If. seasonal uses are adopted, water guality
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criteria will be adijusted to reflect the seasonal uses; however,

such criteria shall not preclude the attainment and maintenance
of a more protective use in another season. A designated use

which is not an existing use may be removed, or subcategories of
a use may be egtablished if it can be demonstrated that attaining

the designated use is not feasible because:

) A. Application of effluent limitations for
existing scurces more gtringent than those requlred pursuant to
Section 301 (k) and Section 306 of the Federal Act in order to
attain the existing deSLgnated use would result in substantial

and widespread adverse economlc and social impact; or

B. Naturally-occurring pollutant
concentrations prevent the attainment of the use; or

C. Natural, ephemeral, intermittent or low
flow conditions of water levels prevent the attainment of the
use, unless these conditions may be compensated for by the
discharge of sufficient velume of effluent dlschargaa [Xe]

enable uses to be met; or

D. Human-caused conditions or sources of
pollution prevent the attalnmgaprof the use and cannot be

remedied or would cause more environmental damage to correct than
to leave in place; or

E. Dams, diversions or other types of
hydrologic modifications preclude the attainment of the use, and
it is not feasible to restore the water body to its original
condition or to operate such modlflcatlon in a way that
would result in the attainment of the use: or

F. Physical conditions related to the natural
features of the water body, such as the lack of a proper . B
substrate, cover, flow, depth, pools, rlffles, and the like,
unrelated to water quallty, preclude attainment of aquatlc life
protection uses. : - o ,

c. The State shall take into consideration the
guality of downstream waters and shall assure that its water
guality standards provide for the attainment of the water guality
standards of downstream waters.

d. In estapblishing a less restrictive use or
uses, or subcategory of use or.uses, and the water guality
criteria based upon such uses, the Board shall follow the
reguirements for revision of water quality standards.as regulired
by W. Va. Code §20-5A=322B-3-4 and Section 303 of the Federal Act
and the requlations thereunder. Any revision of water gquality
standards shall be made with the concurrence of .EPA. The
Board's administrative procedural requlations for applving for
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less restrictive uses or criteria shall be followed.

6.2, Category A -- Water Supply, Public. -—
This category is used to describe waters which, after
conventional treatment, are used for human consumption. This

category includes:
@a. All community domestic water supply systems;

b. &All nen-community domestic water supply
systems, (i.e. hospitals, schools, etc.);

c. All private domestic water systems;

d. All other surface water intakes where the
water is used for human consumption; and

e. Shall apply to the stream segment extending
upstream from the intake for a distance as defined in subsection
7.2.a.B of this series. (See Appendix B for partial listing)

6.3. Category B -- Preopagation and maintenance
of fish and other aquatic life. =-- This categery includes:
a. Category Bl -- Warm water fishery streams.
-—- Streams or stream segments which contain a fish populaticn
composed overwhelmingly of warm water species. {These are

primarily sport fisherles and may be stocked with trout
seasonally.) ' :

b. Category B2 -- Trout Waters. -- As defined
in Section 2.146 (See Appendix A for a representative list.)

c. Category B3 ~- Small non-fishakle streams.
-- Streams or stream segments which because of thelr size or
flow patterns do not cffer sport fishing; they generally contain
only populations of minnows, darters, aguatic invertebrates, etc.

d. Category B4 -- Wetlands. -- B2as defined in
section 2.17; certain numeric stream criteria may not be
appropriate for application to wetlands (see Appendix E).

6.4. Categery C =~- Water contact recreation. --
This category includes swimming, fishing, water skiing and
certain types of pleasure boating such as sailing in very small
craft and outboard motor boats.

6.3, Category D. =-- Agriculture and wildlife
uses.

a. Category D1 -- Irrigation. -- This
category includes all stream segments used for irrigation.
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b. CLategory D2 ~--. Livestock watering. --
This category lncludes all stream segments used for lLvestock
watering. , Tt T T T Tt T

c. Category D3 -- Wildlife. =-- This category

includes all. stream segments and wetlands used by wildlife,
6.6. Categeory E ~-—- Water supply industrial, water

transport, cooling and power. -- - -This category includes

cooling water, industrial water supply, power producition,
commercial and pleasure vessel activity, except those small
craft included in Category C.

a. fCategory E1I -- -Water Transport. =-- This
category Iincludes all stream Segnents modified for water
transport and having permanently maintained navigation aides.

b. Category E2 ~-- - Cooling Water. -- This
category includes all stream segments having one (1) or more
users for industrial cooling.

c. Category E3 -- Power production. -- This
category includes all stream segments extending from a point 500
feet upstream from the intake to a point one half (1/2) mile
below the wastewater discharge point. (See Appendix C for
representative list)

d. Category E4 -- Industrial. -- _This category
is used to describe all stream segments with one {1l) or more
industrial users. It does not include water for cooling.

§46-1-7. West Virginia Waters.

7.1. Major River Basins and their Alphanumeric
System. All streams and their tributaries.in West Virginia
shall be individually identified using an alphanumeric system as
identified in the "Key to West Virginia Stream Systems and Major
Tributaries" (1956) as published by the Conservation Commission
of West Virginia and revised by the West Virginia Department of
Natural Resources, Division of Wildlife (19853).

a. J - James River Basin. All tributaries to
the West Virginia - Virginia State line.

b. P - Potomac River Basin. All tributaries of
the main stem of the Potomac River to the West Virginia -
Maryland - Virginia State line to the confluence of the North
Branch and the South Branch of the Potomac River and all
tributaries arising in West Virginia excluding the major
tributaries hereinafter designated:

A, 5 - Shenandoah River and all its
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tributaries arising in West Virginia to the West Virginia -
Virginia State line.

B. PC - Cacapon River and all its
tributaries. . . . .

c. PSR - Scuth Branch and all its
tributaries.

D. PNB - North Branch and all tributarles to
the North Branch arising in West Virginia.

c., M - Monongahela River Basin. The
Monongahela River Basin main stem and all its tributaries
excluding the following major trlbutarles which are designated as

follows:

A, MC - Cheat River and all its tributaries
except those listed below:

(a) MCB - Blackwater River and all its
tributaries.

B. MW - West Fork River and all its
tributaries. .

C. -MT - Tygart River and all its tributaries
except those listed below:

{a) MTB - Buckhannon River and all its
tributaries. - -

{b) MTM - Middle Fork River and all its
tributaries. -

D. MY - Youghigheny River and all its
tributaries to the West Virginia - Marvland State line.

d. © Zcne 1 - Ohlo River - Main Stem. The main
stem ¢of the Ohio River from the Ohio - Pennsylvanla - West
Virginia State line to the Ohio - Kentucky - West Virginia State
line. _ , ) )

e. O Zone 2 - Ohileo River - Tributaries. All
tributaries of the Ohio River excluding the following major
tributaries: _

A. LK - Little Kanawha River. The Little
Kanawha River and all its tributaries excluding the following
major tributary which is designated as follows:
(a) LKH - Hughes River and all its .
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tributaries. . .o P _

B. K - Kanawha River Zcone 1. The main stem
of the Kanawha River from mile point 0, at its confluence with
the Qhio River, to mile point 72 near Diamond, West Virginia.

C. K - Kanawha River Zone 2. The main stem
of the Kanawha River from mile point 72 near Diamond, West
Virginia and all its ftributaries from mile point 0 to the
headwaters excluding the following major tributaries which are
designated as follows:

{a) KP - -Pocatalico River and all its
tributaries. : e ,

(b) KC - Coal River and all its
tributaries. . .. il _ } . .-

{c¢) KE - Elk River and all its
tributaries. ’

{d}) KG - Gauley River. The Gauley River
and all its tributaries excluding the following major tributaries
which are designated as follows:

(A) KG-19 - Meadow River and all its

tributaries. . o e -

{B) XG-34 - Cherry River and all its
tributaries.

(C) XKGC - Cranberry River and all its
tributaries.

{D) KGW - Williams River and all its
tributaries.

{e} EN - New River. The New River from
its ceonfluence with the Gauley River to the Virginia -~ West
Virginia State line and all tributaries excluding the following
major tributaries which are designated as follows: . _

{A) KNG - Greenbrier River and all its
tributaries. . . e

(B} EKNB - Bluestone River and all its
tributaries. - . L

{C) EKEN-60 - East River and all its
tributaries. N - S - .
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(D) K(L)-81-{1) - Bluestone Lake.

D. 0G. - QGuyandotte River. The Guyandotte
River and all its tributaries excluding the following major
tributary which is designated as follows:

(a) OGM - Mud River and all its
tributaries.

5. BS ~-Big Sandy River. .The Big Sandy River
to the Kentucky - Virginia - West Virginia State lines and all
its tributaries arising in West Virginia excluding the following
major tributary which is designated as follows:

(a) BST - Tug Fork and all its
tributaries. : ,

7.2. Applicability of Water Quality Standards. The
following shall apply at all times unless a specific exception is
granted in this section:

a. Water Use Categories as described in Section
€. : — ) _

A. Based on meeting those Section 6
definitions, tributaries or stream segments may be classified for
one or more Water Use Categories. When more than one use exists,
they shall be protected by criteria for the use category
reguiring the most stringent protecticn.

B. . Each segment extending upstream from the
intake of a water supply public (Water Use Category A}, for a
distance of five (5) miles or to the headwater, must be protected
by prohibiting the discharge of any pollutants in excess of the
concentrations designated for this Water Use Categery in Section
8. Provided, however, that within a zone extending one half
(1/2) mile above the intake, the Chief, Water Resources Section,
Divisicon of Natural Resources, may establish for any discharge,
effluent limitations for the protection of human health that
regquire additional removal of those pollutants. (If a watershed
is not significantly larger than either of the two (2) zones
above the intake, the water supply section may include the entire
upstream watershed to its headwaters.

b. 1In the absence c¢f any special application or
contrary provision, water gquality standards shall apply at all
times when flows are equal to or greater than the minimum mean
seven (7) consecutive day drought flow with a ten (10) vear
return freguency (7Q10). NOTE: Exceptions do not apply to _
trout waters nor the requirements cf. Section 3.

Cc. Exceptions: Numeric Wwater guality standards
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shall not apply: (See section 7.2.d for site specific revisions)
A. When the flow_is less than 7Ql0;

B. 1In wet weather streams {(or intermittent
streams, when they are dry or have no measurable flow): Provided,
That the existing and designated uses. of downstream waters are
not adversely affected;

C. In the zone of initial dilution of any
mixing zones whlch are establlshed pursuant to Sectlon 5 of these
rules;

D. Where lesser gquality is due to natural
conditions. In such cases the naturally coccurring values shall
be the applicable criteria.

d. Site-specific applicability of water use
categories and water guality criteria - State-wide water
guality standards shall apply except where site- speciflc waEer
qua%%%y—s%andafés nunmeric criteria, variances ¢r use removals
have been adoptedfor—the State's—watersas—followst+ approved

following application and hearing, asrg;qy}ged in 46 C.8.R. 6.

{See §§ 8.3 and 8.4) The following are approved Slte specific
criteria, variances and use removals:

A. James River - (Reserved)
B. Potomac River

{a) Except for the unnamed tributary of
the South Branch of Buzzard Run above and below Prather Pond
shall not have Water Use Category A; therefore may contain
fluoride not to exceed 2.0 mg/l.

{b) E=xcept that a site-specific numeric
criterion for aluminum, not to exceed 500 ug/l, shall apply to
the section ¢f Opegquon Creek from Turkey Run to the Potomac
River. - o o i

C. Shenandoah River - (Reserved)
D. Cacapon River - (Reserved)
E. South Branch - (Reserved)
F. DNorth Branch
{a) Except that the Stony River
downstream from the limit of the thermal mixing zone {as

established by Board Order of 11/20/75) for the Mount Storm Lake
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wastewater treatment facility to its confluence with the North
Branch of the Potomac River is exempt from the 5°F above natural
temperature rise; however, the maximum temperature cutside the
mixing zone shall not exceed 87°F at any time during the months
of May through November and not exceed 73°F at any time during
the months of December through aApril,

&. Moncngahela River

{a) Except that flow in the main stem of
the Monongahela River, as regulated by the Tygart Reservoir,
operated by the U. 5. Army Corps of Engineers, is based on a
minimum flow of 345 cfs at Lock and Dam No. 8, river mile point
90.8. This exception does not apply to tributaries of the
Monongahela River,

{b) Except that site-specific numeric
criteria shall apply to £ex an unnamed tributary to the
Moncngahela River mainstem at approximately 3700 feet upstream
of mile point 125, which may contain suspended solids not to
exceed 60 mg/l, o©il and grease not to exceed 15 mg/l,
Ammonia-Nitrogen not to exceed 30 mg/l, total phenols not to
exceed .10 mg/l, total cvanide not to exceed .05 mg/l, total
manganese not to exceed 4 mg/l, total zinc not to exceed 1.5
mg/l, total copper not to exceed 1.0 mg/l, Benzene not to exceed
.05 mg/1l, Napthalene not to exceed .05 mg/1 and Benzo (a)

Pyrene nct to exceed .05 mg/l and iron nct to exceed 4 mg/l1 for
the months June through November and 7 mg/l for the months of
December through May.

H. Cheat River - (Reserved)
I. Blackwater River - (Reserved)
J. West Fork River - ([(Reserved)

K. "Tygart River - (Reserved)
L. Buckhannon River - (Reserved)
M. Middle Fork River - (Reserved)
N. Youghicgheny River
(a)y Water Use Categories A and E are
excluded from the tributaries of the Youghiogheny River in West
Virginia which flow into Maryland.

0. Qhio River Main Stem - {Reserved)

P. Chio River Tributaries.
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() Except that & site-specific numeric
criteria shall apply to the stretch of Conners Run (0-77-A), a
tributary of Fish Creek, from its mouth to the discharge from
Conner Run impoundment, which shall not have the Water Use
Category A and may contain arsenic not. to exceed 200 ug/1;
selenium not to exceed 62 ug/l; and_lron not to exceed 3.5 mg/1l
as a monthly average and 7 mg/l as a daily maximum.

{b) Except that site-specific numeric
criteria shall apply to £e¥ that segment of Harmon Creek (0-97)
from its confluence with the Ohio River to a point 2.2 miles
upstream, which shall not have the Water Use Category A
designation. Therefore, at any time the temperature shall not
exceed 100°, total iron shall not éxceed 4.0 mg/l and total
fluoride shall not exceed 2.0 mg/l, each as thirty {30) day
average values to be determined from four (4) weekly samples.

{c) Except in the stretch of Cow Creek
{0-55) from its mouth to a point approximately 2,300 feet
upstream, the Water Use Category A shall not apply.

Q. Little Kanawha River. - (Reserved)
R. Hughes River - (Reserved)
S. Kanawha River Zone 1 - Main Stem

{a) For the Kanawha River main stem, Zone
1, Water Use Category A shall not apply; and

(b)) The minimum flow shall be 1,960 cfs at
the Charleston gauge. S ST '

T. Kanawha River Zone 2 and Tributaries.

{a) For the main stem of the Kanawha River
only, the minimum flow shall be 1,896 cfs at mile point 72.

{b}) Except the stretch between the mouth
of Little Scary Creek (K-31) and the Little Scary impoundment
shall not have Water Use Category A or Bl and shall have Water
Use Category B3.i—+therefore may contain The following site-~ -
specific numeric criterion shall apply to that section: arsenic
not to exceed 200 ug/l and selenium not to exceed 62 ug/l; and
copper not to exceed 105 ug/l as a daily maximum nor 45 ug/l as a
4-day average.

{c) Except for Ward Hollow (¥K-39-3), a
small tributary of Davis Creek which may contain chlorides not to
exceed 540 mg/1l.

{d) Except for Simmons Creek (K-54) from
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its mouth to a point 1200 feet upstream to which the following
site-specific numeric criterion shall kawe apply: a maximum
daily temperature not to. exceed 38°C (100°F) nor a monthly
average temperature to exceed 34°C.

U. PFPocatalico River - (Reserved)
V. Coal River - (Reserved)

W. Elk River - {Reserved)

X. Gauley River - (Reserved)
Y. Meadow River - (Reserved)
Z. Cherry River - (Reserved)
AA. Cranberry River - (Reserved)
BB. Williams River - (Reserved)

cC. New River

(a) Except the stretch of Laurel Creek
(EN-5), a tributary of the New River, from the confluehce of o
Dempsey Branch and Laurel Creek to a point 1.7 miles below, where
the gite-specific numeric critericen for ireon shall be 2.0 mg/1
total iron, and from that pcint to the confluence of Laurel Creck
and the New River, the site-specific numeric criterion for iron
shall be 1.0 mg/1 total iron. ' '

DD. Greenbrier River

(a) Water Use Category A and B2 shall not -
apply to that segment of the East Fork of the Greenbrier River
{KNG-78) from the reservoir located at the tannery tc the
confluence with the West Fork; Provided that all trout water
(B2) standards shall not be violated in the mainstem Greenbrier
River. -

EE. Bluestone River - (Reserved)
FF. Bluestone Lake

{a) Category E Water Uses are deleted in
Biluestone Lake and temperature rise shall be limited to nc more
than 3°F above natural not to exceed 81°F at any time during the
months of May through November and not to exceed 73°F at any time
during December through April.

GG. East River - (Reserved)
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HH. Guvandotte River - {Reserved)
II. Mud River - (Reserved)

JJ. Big Sandy River - (Reserved)

KK. Tug Fork River - (Reserved)

§46-1-8. Speclilfic Water Quality Criteria.

8.1. Charts of specific water quality criteria are
included in Appendizx E.

a. BSpecific state (i.e. total, total
recoverable, wvalence, etc.) of any parameter to be analyzed shall
follow 40 CFR 136, Guidelines Establishing Test Procedures for
Analysis of Pollutants Under the Clean Water Act, as amended,
June 15, 1890. (See also Series 11, Section 7.3 of these
regulations)

b. An "X" or numerical value in the use columns
of Appendix E shall represent the applicable criteria.

c. Charts of water guality criteria in Appendix
E shall be applied in accordance with major stream and use
applications, Sections 6 and 7.
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8.2. Criteria for Toxicants.

&, Toxicants which are carcinogenic have human
health criteria (Water Use Categories A and C) based upon an
estimated risk level of one additional cancer death case per one
million persons (10-6) and are indicated in Appendix E by—an

asterisk—{+}> with an endnote ().

b. For Water Use Category B C, the criteria for
organic carcinogens are for the protection against accumulation
of those carcinocgens in fish flesh in excess of the amount that
would produce a cancer risk level of one in one million (10°%) in
humans. B

c. A final determination on the critical design
flow for carcinogens is not made in this rule, in order to
permit further review and study of that issue. Following the
conclusion of such review and study, the Legislature may

again take up the authorization of this rule for purposes cof
addressing the critical design flow for carcinogens: Provided,
That until such time as the review and study of the issue is
concluded or until such time as the Legislature may again take up
the authorization of this rule, the regulatory reguirements for
determining effluent limits. for carcinogens shall remain as

they were on the date this rule was proposed.

B.3. Variances from Specific Water Quality
Criteria o . S

a. A variance from numeric criteria may be
granted to & discharger if it can be demonstrated that the
conditions outlined in subsections 6.1.b.A - F limit the
attainment of cne or more specific water guality criteria.
Variances shall apply only to the discharger to whom they are
granted and shall be reviewed by the Board. at least every three
vears. In granting a variancé&, the requirements for revision of
water quality standards in 46 CSR Series 6 shall be followed.

8.4. Site-sgspecific numeric criteria. The Board
may establish numeric criteria different from theose set forth in
Appendix E for a stream or stream segment upon a demonstraticn
that existing numeric criteria are ejither over-protective or
under-protective of the aguatic life residing in the stream or
stream segment. A site-specific numeric criterion will be
established only where the numeric. criterion will be fully
protective of the aguatic life and the existing and designated
uses in the stream or stream segment. The site-specifi¢ numeric
criterion may be established by conducting a Water Effects Ratio
study pursuant to the prccedures outlined in EPAs "Interim
Guidance on the Determination and Use of Water-Effect Ratios for
Metals" (February 1994); other methods may be used with prior
approval by the Board. In adopting site-specific numeric
griteria, the requirements for revision of water guality
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standards set forth in 46 CSR 6 shall be followed.

§46-1-9. Establishment Of Safe Concentration Values.

When a specific water gquality standard has not been
established by these rules and there is a discharge or proposed
discharge into waters of the State, the use of which has been
designated a Category Bl _and B2, such discharge may be regulated
by the chief where necessary to protect State water through
establishment of a safe concentration value as follows:

9.1. Establishment of a safe concentration value
shall be based upon data obtained from relevant agquatic field
studies, standard bicassay test data which exists in substantial
available scientific literature, or data ocbtained from speclfic
tests utilizing one (1) or more representative important species
of aguatic life designated on a case-by-case basis by the chief

and conducted in a water environment which is egqual to or closely
approximates. that of the natural guality of the receiving waters.

9.2. In those cases where it has been determined
that there is insufficient available data to establish a safe
concentration value for a pollutant, the safe concentration
value shall be determined by applying the appropriate
application factor as set forth below to the 96-hour LC 50 value.
Except where the chief determines, based upon substantial
available scientific data that an alternate application factor
exists for a pollutant, the following appropriate application
factors shall be used in the determlnatlon of safe concentratlon

values: Z oo, .

a. Concentrations of pollutants or combinations
of pollutants that are not persistent and not cumulative shall
not exceed 0.10 (1/10) of the 96-hour LC 50.

b. Concentrations of pollutants or combinations
of pollutants that are persistent or cumulative shall not exceed
0.01 (1/100) of the 96-hour LC 50.

9.3. Persons seeking issuance of a permit
pursuant to these rules authorizing the discharge of a pollutant
for which a safe concentration value is to be established using
special bioassay tests pursuant to subsection 9.1 of this section
shall perform such testing as approved by the chief.and shall
submit all of the fellowing in writing to the chief:

a. A plan preoposing the bicassay testing to be
performed. , o

b. Such periodic progress reports of the testing
as may be required by the chief. _... . L ..
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c. A report of the completed results of such
testing including, but not limited to, all data obtalined during
the course of testing, and all calculations made in the
recording, collection, interpretation and evaluation of such

data.

9.4. Bicassay testing shall be conducted in
accordance with methodologies ocutlined in the following

documents: ERA Ecslogicai Research Series—Publicationr—Methods—
e A . 11 route Toxlied e peel \ £ : ;

b & UJ.S. EPA
Offlce of Research and Development Serles Publlcatlon, Methods
for Measuring the Acute Toxicity (EPA/600/4-90/027F, Audust
1953, 4th Edition) or Short Term Methods for Estimating Chronic
Tox1city of Effluents and Receiving Waters to Freshwater
Organisms (EPA/600/4-89/001), March 1989; Standard Methods for
the Examination of Water and Wastewater (33%&h 18th Edition); or
ASTM Practice E 729-88 for Conducting Acute Toxicity Tests with
Fishes, Macroinvertebrates and Amphibians as published in Volume
11.04 of the 1988 Annual Book of ASTM Standards. Test waters
shall be reconstituted according to recommendations and
methodologies specified in the previously cited references or
methodologies approved in writing by the chief.
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APPENDIX A
CATEGORY B-2-TROUT WATERS

This list contains known trout waters and is not intended to exclude any
waters which meet the definiticon in Section 2.14.

River Basin County _ Stream

James River
J Mecnroe South Fork Potts Creex

Potcwmac River

P Jefferson Town Run

e " Rogky Marsh Run

P Berkeley Opequen Creex

B r Tuscarora Creex (Above
Martinsbuzg)

P " Middle Creex (Above Reoute 30 3ridge)

P " Mill Creex

P " Hartland Run

P " 1l Run

P " Tillance Creek

P Morgan Meadow Branch

PsS Jafferson “Flewing $prings Run (Above Halliown)

oS " Cattail Run

PS " Evitt'z Run

T5 ” Big Bullskin Run

s " Long Marsh Run

oC Hanpshire Celd Stream

PC " Zdwards Run and Impoundmens

PC " . Dillons Run

PC - Harzdy __ Lest River

PC " - Camp Branch

BC t Lower Cove Run

PC B Mcores Run

PC " Worth River {Azcove Rie)

PC - " Waites Run

TC " rout Ruxn R

PC " . Trout Peone {Impoundment)

?C " Warden Take [Impoundment)

rC " ROCK ¢l1iZfZf Lake (Impoundment)

253 Hampshire Miii Creex

a3 t Miil Run

»SB Hardy Dumpling Creek

Ps3 Grant- North Fork South Branch

rendieton

PSB Srantc Nozth Fork Lunice Creek

PSE " South Fork Lunice Creek

PSE " Soush Mill Creek {Above Hiser)

BSB " Spring Run

FSB Pendletcn Hawes Run (Impoundment)

ESE " Little Fozk .

ESB " South Branch (above Nerth Fork)

PSB " Seneca Creex

PSB " Laucel Fork

PSB r Big HRun

N3 . Mineral Noreh Fork Patterson Creek

e " Fork ashby [Impounduent)

PNB " New Creeq

PNB " New Cresk Dam 14 [Impoundment)

PNB " Mill Creel (Above Markwood)




Monengahela Rivar

M Yoneongalia- . - - Whiteday Creek (Abcove Smithuown)
Marlon

MC Monongalia Morgan Run

MC " Coopers Rock {Impoundmant)

iC " - Blarey fHeollow

MC Praeaton Laurel Pun

M " Eisey Run

MC " - - Saltlick Craek

MC b Buffale Craek

Me " Welf Crask

MC Tucker Clovar Rull

MC Lo . . .-_._. Elxliex Run

MC " Horseshoe Run

MC " o . __Mawwell Run

MC " R ___._ _ Read Creek e o

MC o Sld» H4il1l Mill Branch

MC " Thomas Park (Impoundment)

HC " Blackwater River (Rbove Davis)

hulo) Randelph camp Fiwve Run

MC "o - . . ._Dry Fork (Above Otter Crgek}

Mz " Glady Fozk

He " Laurel Fork

NC " . Gandy Creek (Above Whitmer)

MC " Emst Fork Glady Fork (Above C & P

Compresser Station}

] Randolphn Shavera Fork [Above Littla Blagk Fork)

MC " Three Spring Run

MZ " Spruce Knoh Lake Impoundmant)

bW Harrison Deg Runm {Pond)

M Lewls S<cneccal R -

MT Barpour _ Brushy Fork {Abova Vallay Furnace)

MT 1 Teter Creek Laxe {Impoundment)

MT " R Mill Run

MT Taylor- Tygart Laka Tallwaters (Above
Barkour Route 119 Bridge)

MT Praston Roaxing Creek {Above Zittle Lick Branch)

M7 . Randeolgh Tygart River [Above Huttonsville)

MT " Elkwater Fork

MT " R -Big R4n. .. ______ __ . __ _._ _.

MTB Upshur-Randelph Right Fork Buckhannon River
Leis

HTB Uoshuxr Suckhannen River (Akove Beans Miil}

MTB Upshur French Creek

TR Upshur~ Left Fork Right Fork
Randolph

MT™ Upshuy Right Fork Middle Fork River

MM Randolph Middle rork River {Above Cassity)

MY Preston Rhine Creek

Little FKanawha

River - - e - -
LK Upshur Laft Fork-Right Fork Little Hanawha River
LR Upshur-Lawis Little Xanawha River (Above Wildeat)

ranawha Rivers

XE Braxton Sutton Reservoir

rE " Sutton Lake Tailwaters (Abcve Route 38/5
ridga)

XE Weabstar Bawx Fork

FE tr Desert Fork

EE " Fall Run

KE " Laurel Fork




KG
K&
KG
KG
KG

-
=

KG
KG

v
e

KG

RG
RG

RGC

Wabatar
r

Raleigh

*r

Nicholas
"

Randolph-
Wabstar
Fayette
KNicholas

"
Greenbrier

"

r
Fayettae
Nichelas
Greenbhrier-
Nichelas
Greenbrier-
Hichelas
Greenbrier
Greenbries-
Hichelas
Pocahontas-
Webster-
Jichelas
Pocahontas

Pocahontas
Poocahontas-
‘Webster

Raleigh
Summers
Faystte
L1
Ralaeigh
Honroe

"

Fayette

Mercer
"

Monree

Monroe
Sreenbrier
L1]
Greenbrier-
Monroe
Greensrier

"

Poccahentas

Left Forkx EHolly River
Sugar Creek
Elk River (Above Webster Springa)

Staphens Lake {Impoundment)
Marah Fork (Above Sundial}

Sucmarsville Reservoir (Impoundment)
Summersville Tallwaters (Ab»ove Collison Creek)
teer Creek

Gauvley River (Abcva Moust Ceal Tipple)

Glade Creek

Heminy Creek

Anglins Creex

Big Clear Creek. .
Little Clear Creek and Lawkrel Run
Maadow Craaek

Wolf Creex

Cherry River

Laurel Creek

Worth Fork Cherry River

Summit Lake (Impoundment)
South Forkx Chercy River

ranbezzy River

Scuth Fork Cranberzy River

Tea Creek
Wwilliams River (Abcve Dyerx)

Glade CreeX

Meadow Creek

Mill Creek_ _
Laurel Creex {(abova Cotten Hill)
Pinch Creek

Rich Creex

Turkey Creek

Punlouy Creek (Downstream from Harvey
Sewage Treatment Plant)

East River [Above Xelleysville)
Plgecn Cresex

Laurel Creex

Ritchen Creek (Above Gap Mills)
Culverson Creek
Milligan Creek
Second Creek {[Rt. 218 Bridge to Nicxell's
Mill}
North Fork Anthony Creek
Spring Creek
Anthony Creek {Abcve Big Draft)
watega Lake
Seaver Creek
XKuapp's Creek
Eills Creek
North Fork Deer Cpeek (Ahova Routs 28/5)
Dear Craek
Sitlington Creex
Stoney Creek
Swage Creek
Buffalo Pork (Impoundsent)
Seneca (Impoundmant)
reenbriar River {abcve Hosterman)
West Fork-Greenbrier River above the
impoundment at the tannercy
Little River-East Fork




®NG
KNG
ENG
KiG

felc)

BST

Mexrcar
u

Wyoming

MeDowell

Little River-West Fork
Five Mile Run

Mullenax Run

Abaes Run

Marsh Fork
Camp Creek

Pinnacle Creex

Dry Fork (Absve Tanebraka)




CATEGORY A - WATER SUPPLY

APPENDIX B

PUBLIC

This list contains knewn waters used as publie water supplles and is not

intended to axclude any waters as described in Sectlen 6.2,

River 3asin

Shenandoah River

3

Porcmac River

ooy

Wy g

PSE

BSB

PSB
PSE

ESB
PSE

County

Jefferson

Jeifsraaon

tr

Morgan

Eazpshire

Monongahela Riwver

M

o

Monongalia

Preston

Monengalia
"

T

Preston

Preston
Mongngalia

Preston
11

Tucker

Operating Company

Charleszown Watex

3-M Company
Shepardstown Water
Harpers Ferry Water
DuPont Potomac River
Works

Berkaeley County PSD.
QOpeguon PSD.
Hedgesvilla P$D.

Daw Paw Water

Rcmney Water

Petarkin Conferance
Center

Moorefield Municipal
Watar

U.s. taval Radiso s5ta.
Cirglevills Water Inc.

Moutain Tep PSD
Petersbuzg Municipal
Watar

Isaland Creek Coal
Piedmont Municipal
Water

Kaysar Water

Fort Ashby P3D.

Morgantown Water Comm.

Morgantown Ordinance
Works

Freston County P8D
Blackaville # 1 Mine
Loveridge Mine
Caonselidation Ceal Co.
Mascn Town Water

Fibair Inc.
Cheat Meck PSD

Lakeview Country Club

Unicn District PSD

Cooper's Rock State Park

Xingwood Water

Hopemount State Hospital

Rewleaburg wWater

Alb=ight
Parsons Watero

Scurce

Shenandcah River

Turkey Run
Potomac River
21k Run
Petomae River

Le Feura 3pring
Qguarry Sprin
speck Spring
Potomac River

Sguath Branch
Dotomae River
Mill Run

South Feri River

South Fork River
Neorth For:z of South
Branch, Potomags River
Mill Crceek, Imp.
Scuth Brarnch,

2otomas River

Impoundment
Savage River,
Maryland

New Creek
Lake

Colburn Creek &
“onongahela R.
“onengahela R.

Deckers Cresk
Impcundment
Impounament
Impoundment
glock R

Impoundrent
Creat Lake
Creat Lake -
Lake 1ymn
Cheat Laka
Lake Lynn
Impeundment
Cheat River
Snowy Creex
Kayser Run &
Cheat River
Cheat River
Shavers & Zlk
Lickx Fork




CATEGORY A -

APPENDIX B

WATER BUPPLY PUBLIC

Thris llst contains known waters used as public water supplies and Ls not

intendad to exclude any waters as described ia Section 5.2,

River Basin

dhenandcah River

s

Potomac River

L)

L)

o

LRI T R

PSB

BPSE

PSB

P52
7SB

PNB
PNB

County

geffarson

Jellerson
it}

11

3arkeley

Morgan

Hampshire
tt

Hardy

Pendleten

Grant
Mineral

Menongahela River

MC
MC

MC

Monocngalia

freston
Menongalia
"

1"

Preston

Praston

Monongalia

r

Praaton

Operating Company

Charlestown Water

3=M Company
Shepardstown Water
Harpers Ferry Water
DxZont Potemac River
Works

Barkeley County PSD.
Qpequen PSD.
Hedgasvilla PSD.

Paw Paw Water

Romney Waisr

Paterxin Confarance
Canter )

. Moorefield Municiaal

Water
U.5. MNaval Ratio. Sta.
Cirgleville Water Inc.

Mautain Top PSD
Petersburg Municipal
Wate:x

Island Creek Ceal
Piedmont Municipal
Water

Reyser Water

Fert Ashhy PSD.

-Morgantown Water Comm.

Morgantown Ordinance
Works

Preaton County PSD
Biackaville ¥ 1 Mine
Leveridge Mine
Conselidation Coal Co.
Mason Tewn Water

Fikair Inc.
Cheat Keck 25D

DLakeview Country Club

Union District PSD

Covrar's Reck State Park

Kingwood Water

Hopemount State Hospizal

Rowlesburg Water

Albright
Paracns Wate:

Tromas Munlcipal

Sorree

Shenandeah River

Turkey Run
Potomac River
Elx Run
Potomac River

Le Feurg Spring
Quarry Spring
Spack Spring
Zoicmas River

South Branch
Potomag River
Mill Run

South Forkx River

Scuth Ferk River
Narth Fork of Ssuth
Branch, Potomac River
HMill Cdreek, Imp.
South Branch,

Potomac River

Izpoundment
Savaga River,
Maryland

New Creek
Lake

Calburn Creek &
nongatela R.
Mononganhela R.

Deckars Creek
Impoundment
Impoundment
Impoundment
Bleck Run

Impoundment
Cheat Lake
Cheat Lake -
Lake Lynn
Cheat Laxe -
Laxe Lynn
Impoundment
Cheat River
Snowy Creek
Feyser Run &
Chear Rivar
Cheat River
ghavars & Elk
Lick Fork
Themas Reservolr




Ohio River

oo 0000QGO

(o]

o]

Q0000000

MC
MC
MC
MC
MC
MC
MC
MC
MC

Zone

1" [

_ Masen

rocahontas
L1]

Randolph

Earrison

Zarrisen
Taylor
Sarbour

1

Randalph

Upahur

Eancock
Srocke. _
"
Qhio
Tyler
2leasants
Cabell
Marshall
Wood

Mazshall
1"

Wetzel

Mazshall
Tyler
Deddrldge
Jacksc;7
Wayne

"

"

Thomas Municipal

Hamricx PSD

Douglas Water 3Systen
Davis water

Hambleten Water System
canaan Vallay State Park
Cheat Mt. Sewer

Snowshoe Co. Water
Womelsdorf Water

Lumbarpart watexr
Clarkshurg Water 32d.
Bridgeport Mun. Water
Salem Water Bd.

wWest Mllford wWater
W.V., Water - Weston
District

Jacksaon's Mill Camp
Wast Fork River PSD

Kernedy Compresser Statio

Jane lLew Water Comm.
3el-Meadew Country Club
Harrison Power Station
Cakdale Portal

Ropinson Port

Falrmont Water Qo
Manningten Water
Monongah Water Works
Easter Asscc. Ccal Corp.
Faour Statas Water
Shinnston Water Dept.
Grafton ‘Water

Phillippi wWatex
ZIethlehen Mines Corp.
Belington Water Works

Elkins Muielpal Water
teverly Water

Valley Water
Huttonsville Medium
Securlty Prisecn

M1ll Creex Water

Buckhannon Water Beoazd

Chester Water & Sewer
City of Welrten

Weirten Steel Divisien
wneeling Water
Sistersviile Mun. Water
Pleasants Power Station
Buntington Waters Corp.
Mpbay Chemical Ceo.

E. 1. DuPopt

Cameron wWater

New Urindahana Water
sSystem

Pire Grove Water

rtonaclidactad Ceal Co.
Middlebourme Water
Wast Unicn Mun., Water
Hidden Valley Country
Ripley wWater

Wayne Municipal Water
Zast Lynn Laxe
Monteray Ceal Co.

Thomas Reserwoir
Dzy Fork

Leng Run
Blackwater River
Roaring Creek
Blackwater Rivar
Shavers Lake
Shavers Fork
Yoxum Run

Jones Run

West Ferkx River
Deesons & Hinkle Creek
Dog Run

Wast Fork River

Wast Fork Rivex

Impoundment
Wast Fork River
West Fork River
Eackers Craex
Lake

Wegt Fork River
Impoundment
Impoundczent

Tygart River
Impoundrent
Tygart River
Impoundment
Impoundment
Tygars River
Tygart River-Lake
Tygart River
Impoundment
Tygart Rlver &
Mill Run Lake
~wgart River
Tygart River
Tygar= Riwver
Tygart River

Mill Cresk

Buckhannon River

Chig River
Chio River
Ohio River
Chic River
Ohieo Riwver
Chie River
Chig Riwver
Chis River
Chie River

Glass House Hollow
wWhealing Creek

Yorth Forx,

Fishing Creex
Impzundment

Middle Island Creex
Middle Island Creex
Lake/Icpoundment
Mill Craek

~welve Pecle Creek
Zast Lynn Lake
Impoundment




Litrcle EKanawha
X
LR
LX
L¥

X
LK

LK

LXH
L¥H
LEH

Xanawha River

ooy

n

L I

Pocataiice River

KP
KP

Ceal River

RC
RC
RC
KC
EC
Ko
KC

£ B

AHdEdHdd

Wood
Calhoun
Gilmer

1

Braxton
Reane

Putnam
1"

Xanawha
LL]

Tayette

Kapawha

Fayerza

Kanawha
Roane

Kanawha
LL]

Zincoln

3oona
L1}

Raleigh

Ranawha
1t

Kanawha
Clay

1"

raxtan

Webster
tH

Claywood PTark PSED
Grantsvilile Mun. Water
Glenville Utility
Ceonsolidated Gas
Comprassss

Burnaville Water Works
Spencear Water

Elizabeth Waier
Cairo Water

Harrigviile Water
Pannsbore Water

Buffale Water
Wwinfield wWater

South Putnam PSD
Cadar Grove Water
Pratt Water

Ammstrong PSD PO-R1-£Q-EL

Ranawha Water Co.-
Beards Fork

Midland Trall Scheool

Cedar Coal Co.

Elkem Metals Co. .
Peepwater PED
Xanawha Falls P3D
W.V. Water-Monthomsry

Simagnville PSD
Walton PSD

S5t. Albanas Water
Washingten PSD
Lincoln PBD

Coal River PED
Wnitesville PSD
Armeo Mine 140

. Armeco Steel-Monte.

Stickney

Paaody Coal

Stephens Lake Park

W.V. Water-Madison Dist.
Van PED

Censol. Coal Cd.

Watar Ways pPark

Clendenin Water

®.V. Water-Kanawha

Vallaey Dist.

Pinch PSD

Clay Watarworks

Procious PSD
Flatwocds-Canoe Run PSD
Sugar Crael PSD

W.V. Water-Gasgsaway Dist.
W.V. Water-Sutton Dist.
W.V. Water-Webster Springs
Holly Rivar State Park

<

5z

[l

im
it
IR
b

ear Creak

ta

tle Kanawiha HSiver
tle Ranawha River
ttle Ranawha River

Little Kanawha River
Spring Creek & Mile

Tree FReservoir

Little Ranawha River

North Forx Hughes
North Forx Hughes
North Forx Hughes

Crogg Craek
Poplar Ferk &
Crocked Craek
Poplar Fork &
Crocked CTraek
Ranawha River
Xanawha River
Kanawha River &
Gum Hollow
Unnamed Tributazy
Kanawha Rivaer
Impoundmant
Impoundment
Kanawha River
Kanawha River
Kanawha River
Kanawha River

Pocatalico River
83ilcott Fork Dam

Coal River
Ccocal River
Ccal River
Coal River
Coal River
Marah Fozk
Ccal River

Coal River

Lake Stephens
Littie Cecal River
Poad Forx
Werkmans Cresk
Coal River

% Rivex

.
O ow
E2% River

EIR River
Elk River
21k River
Elk River
El1Kk River
EZ1k River
Elk River
Elk River

Holly Rilver

R.
R.
R.




Gauley River

New River

e

3luestone River

Greenbrier River

Guyandotte River

ele]
QoG
ele]
oG
G

ole]
QG

oG

elc)

oG
oG

Yichelas

rr

2]

Webster
Nichelas

Fayette

"

Summers

1"
Greenbrier
1t

"

Pocahontas

Cabell
Lincaoln
Leogan

. Mingo

Wyordng

Cralgsville 28D
Sumnersville Water

Hettle-Lalvasy PSD
Cewen PSD
Wildarness PSD

Aichwocd Water

imesg Helights Water
Mt. Hope Water

Ansted Municipal Water
Favette Co. Park

Wew River George
Campgrournd
Fayetteville Water
Backley Water
Westmoreland Coal Ce.

Jumping Branch-Nimitz
Sluestona Conf. Center
Pipestem State Park

Town of Athens

3luewell PSD

framwell Water

Green Valley-Glenwood PSD
Rally's Tanx

W.V. Water Princeton

Lashmeet PSD
Pinnacle Water Asscq.
W.V. Water Bluefield

W.V. Water Hinten

31g Z2end PSD

Alderson Water Dept.
Ronceverta Water
Lewlsburg Water

Denmar State Hospital
Water

city of Marliinton Water
tass Scenic Raillroad
Upper Greenbrier PSD
The Hermitage

Salt Reck PSD
West Hamlin Water
Logan Water Board
Man Water Works
3uffale Creek PSD

Chapmanville
Legan PSD

Gilbert Water
Oceana Water

Glen Regers 28D
Pinmvilla Water

Gauley River
Impoundzent/
Muddlety CreeX

Jim Branch

Gauley River

aAnglins Creek &
Meadcw River

North Forx Cherry R.

Mill Creek
Irpounded Mine
{Surface)

Mill Creek
Impeundment
Impcundment

wolfe Crask
Glade Creek
Farley Branch

M:t., Valley Lake
Bluestone Lake
Izpoundmens
Izpoundment
zpoundment
Izpoundment
Sailey Reservoir
Spring
Izpoundment-
Brush Creex
Izpoundment
Mine .
Izpoundment

Greanbrier River &
New River
Greannrier River
Gzeanbdrier River
Greendrier River
Greeabrisr River
Greenarier River

Knapp Creek
Leatherbark Creek
Greenbrier River
Greenbrier River

Guyancotte River
Guyandotte River
Guyandotte River
Guyandotte River
Buffalo Creek/
Mine/Wells
Guyandotte River
Whitman Creex/
Guyandotte River
Guyandotte River

Laurel Fork
Impaundment

Pinnacle Creex/Guyandotte River




Big

QoG T

QG
e
oG
o

Sandy River

BsS
Bs

3sT
BST
asT
85T
B5T
BST

Raleigh

Cabell

Putzam

MoDowall

"

Raleigh Co. PSD-Amigo

___Milton Watar Works
culleden PSD
Hurricana Munlcipal Water
Lake Washingtion PSD

Renova Muicipal Waler
Fort Gay Water

Kermlt wWater
Matewan Water

A & H Coal Co., Inc.
Williamson Water
City of Welch

city of Gary

APPENDIX C

Tommy Creex

Guyandstta River
Indian Fork Creek
Impoundment

Lake Washington

8ig Sandy River
Tug Fork

Tug Fork

Tug Fork
Impoundoent
Impoundment
Impoundment/Wells
Impoundmens/Mine




APPENDIIX <C

CATEGCRY E-3 - POWER PRCDUCTION

This list contains krdwn power production facilities and is not intended o
exclude any waters as described in Section 6.6.c.

River Basin County Station Name Operating Company

Monengahela River

M Menongalia Fort Martin Station Monongahela Puwer
M Marien Rivesville 3tation Monongahela Power
Mg Praston Albright Staticn Moncngahela Fowex
My Barxrison Jarrison Staticon Moncngahela Power
Potemac Grant Mt. Storm Power Station Virginia Electric &

Power Ccomzany

Chio River

=] Zone 1 Watzel Bannibal(Hydro)

ja] v Marshall Kamar . Qhio Power

] "o " Mitchell Ohio Power

Q oo Pleasants fleasants Station Monongahela Power

o nwon " Willew Island Staticn Moncngahela rower

Q won Mason Phillip Sporn Plant Central QOperating {(AEP)
o] "on " Racine (Eydie) Ohio Power .

0 "on " HMouptalineer Appalachian Power Co.
X Putnam Winfield (Hydro) Appalachian Powar Co.
X Kanawha Marmet (Hydzo) Appalachian Power Co.
K r Lenden (Hydro) Appalachian Power Co.
K " Ranawha River Appalachian Pcwer Co.
= " Jonn E. Asos Appalachian Pcwer Co.




APPENDIX D

CATEGORY C - WATER CONTACT RECREATICN

Thig list contains waters known to ba used for watar contact recreatlen and iz
not intended to exclude any waters as described in Section 6.4,

River Basin Stream Code Straan County
Shenandecah S Shenandoah River Sefferson
Porcomac 4 Potomas River Jeffarson
P " " Hampshire
4 " " Berkeley
2 " " Morgan
-9 Sleepy Creek & Berkelay
Mgadow Branch
?-9-G-1 Neeth Ferk of Morgan

Indian Run

South Branch PSB South Zranch of Hanpshire
Potcmac River
ESB " " Hardy
PSB " " Grant
PSBE-21-X Hawes Run Pendleton
PSE~25-C-2 Spring Run Grant
PSB-28 North Fork $outh Grant

Branch Potomac River

North Branch PNB North Branch of Mineral
Potomac River
PNBE-4-EE Horth Fork Grant
Fattarson Creek
ENB-7-H Linten Crask Grant
PHB-17 Toney River- Grant
Mt. Storm Lake
P Cacapon River Hampshire
Mornongahaia
Cheat MC Cheat Lake/Cheat River Monongalia/Presten
He Alpine Lake Praston
MC-6 Coopers Rock Laks/ Monongalia -
QuarTy Run
MC-12 Big Sandy Creek Praston
M Shavers Fork Randolph
HTHN Middle Fork River Barkbour/Randolph/
Upshur
MW West Foxk River Harrison
Ha- 38 Stongcoal Creek/ Lewis

Stoneccal Lake

Chie O Ohio Rivar Brooke/Cabell/ —
Hanceok/Fackasonr/
Marshall/Mason/
chic/2leasants/
Tyler/Wwayne/ Wood/
wetzal
Q-2-8 Beech Foark of Wayne
Twelvepole Creek/
Beech Fork Lake
0-2-9 East Fork of Wayne
Twalvepola Creaxk/
Eaat Lynn Lake




Little Kanawha

Xanawha

OMi

ale]
oG

Ko
KC-45-Q

st
KN-26-F

uectel

RNG-23~E-1

XNG-28
XNG-23-P

X3

Fourpele Creek
Qld Town Creexr/
Meglintle Ponds

Middle Island Creek/
Crystal Lake
Guyandonta River
guyandctte River/

R T Bailey Laxa

vud River

Little Ranawha River/
Aurnsvillae Laka

Xanawha ZRiver

Unnamed Tribuzary
Xrodel Lake

Coal River
Stephens Branch/
Lake 3tepnhens

Elk River

Little Beaver Creex
Greenbrier River

Litcla Devil Creek/
Moncaove Lake

Anthony Creck

Meadow Creek/

Lake Sherwood

Bluesteon Rivex/
Bluestone Lake

orth Fork 2rush Creek
Gauley River

Gauley River/

Summarsville Lake

Williams River

Cabell
Mason

Doddridge

Carall
wyenlng

Cabell
Braxton
Fayette/Xanawha/

Mason/Putnam
Mason

Kanawha
Raleigh

KRanawha,/Clay/

rawton/Webkster/
Randelph
Braxten

Fayete/Raleigh/
Sunners

Ralelgn
Greenbrier/Pocarentas/
Su-zers

HMcrnroa

Greenbrier
Greenbrier

Summers
Mercer
Webster

Nicholas

Webster




APPENDIX E
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BEFORE THE WEST VIRGINIA ENVIRONMENTAL QUALITY BOARD

IN RE: Public Hearing on Proposed Amendments and
Revisions to Title 46 Legislative Rules
Water Resources Board Series 1

Transcript of public hearing held in the
above-styled matter at a hearing held before the West
Virginia Environmental Quality Board commencing at
7:60 p.m., on the 7th day of July, 1994, at the
hearing room located at 1615 Washington Street, East,

Charleston, West Virginia, pursuant to public notice

dated June 1, 1954. - : RECE?VED !

ENVIRONMENTAL QUALITY BOARD
CHARLESTON, WEST VIRGINIA

BOARD MEMBERS FRESENT:
DOCTOR CHARLES R. JENKINS, CHAIRMAN
DOCTOR EDWARD M. SNYDER,

SARAH LEE NEAL

ELTIZABETH M. CHATFIELD, TECHNICAL ADVISOR

FRANCES E. HUNTER, EXECUTIVE SECRETARY

CAROLYN H. RAY
Certified Court Reporter
309 Eureka Road
Charleston, West Virginia 25314

(304 346-43-45
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FOHM CSI - LASER REMOATERS PAPLER & MFG. CO. BO0-626-6G313

CHAIRMAN JENKINS: Good evening. I want to
welcome you all to this public hearing of the
Environmental Quality Board. I'm Bob Jenkins, the
Chairman of the Board. The lady in blue over here is
Sarah Lee Neal from Greenbrier County and next to
here is Ed Snyder from Shepherdstown. I'm from
Monongalia County and we are the three members
representing the board tonight.

In additioen te the bocard members, we have
Libby Chatfield here who is our technical advisor to
the board, and the lady that keeps us all going
straight, Fran Hunter back here, who has been with
the board many years and is the one who I always
think of as really knowing what's going on arcund
here.

The purpose of this evening's meeting is to
discuss propcsed revisions to the water guality
standards of Opeguon Creek and revisions to the
requirements governing the water quality standards
generally.

Proper notice of this hearing has been
published in the Charleston newspapers on June 1st

and 3rd of 1994 and rules and notices were properly
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filed with the Secretary of State's Office on June
1st, 19S4.

There are in the room sign-in sheets. One
for those of you who are attending the meeting and a
second for those of you to wish to speak. I have the
one right here for those who wish to speak and
particularly if your name is not on this list, please
come up and put your name on it at this time.

If you've reviewed our stream standard
revisions, I hope you appreciate the work that Libby
has done. There have been pretty extensive, I think,
clarifications and medifications to these regulations
to accommodate new EPA regulations. These changes
have been incorporated and presented in this revision
that most of you have. Is this a copy of the
revisions here? §So if yvou deon't have a copy of the
revisions, please feel free to take one.

We'll now proceed with the public comment
period and I will be inviting you to come up to the
podium here and speak. As you can observe, this is
all being recorded by a court reporter and so at this
time we'll proceed.

Is there anyone who wants to get their name
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on this list te speak? Is there anyone who is not on
our attendance sheet? We have someone there, Fran.
Ckay, thank you.

Would Gene Current from Weirton Steel please
come to the podium.

MR. CURRENT: Thank you. Good evening, my
name is Gene Current and I'm Director of
Environmental Control at the Weirton Steel
Corporation. I do appreciate the opportunity to
present comments to the Environmental Quality Beoard
at this public meeting tonight.

Welirteon Steel is an employee-owned company
located in Weirton, West Virginia. It owns and
operates an integrated steel making facility which
draws water from and discharges treated effluents
into the Ohio River. 2and Weirton Steel is West
Virginia's largest industrial employer and taxpayer
employing approximately 6,000 people. In addition to
its emplcyeess, Weirton Steel indirectly supports
virtually all of the surrounding businesses in the
Weirton area. Weirton Steel is committed to a
healthy environment.

During the past ten years we have expended
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103 million dollars for environmental control
facilities. That represents approximately 13 percent
of the total capital expended over the ten-year
period. As an example, I might say that the average,
according to a Department of Commerce survey, is in
the 7 to 8 percent range. Seventy three million
dollars of these expenditures were specifically for
waste water treatment facilities.

Weirton is here today because it is very
concerned about the West Virginia DEP's
interpretation of Section 7.2.A.B of the water
quality standards. As originally envisioned by the
Water Resources Board and as endorsed by the US
Environmental Protectien aAgency, 7.2.A.B would
protect public drinking water discharges or intakes,
I should say, from undue adverse impacts caused by
point source discharges. This protection would be
balanced against legitimate need of industry to
utilize our state's water resources by providing
discharges with the opportunity to demonstrate that
the discharges do not have an adverse impact on these
intakes.

As currently interpreted by the West
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Virginia DEP, however, 7.2.A.B is being used to
impose overly stringent water guality based end of
pipe effluent limitations on all discharges located
within five miles upstream of a drinking water intake
regardless of the actual impact or lack thereof on
the intake. Last week on June 30, Weirton Steel was
issued a renewal NPDES permit which imposes overly
stringent water guality based effluent limitations on
two of its discharges to the Ohic River. Weirton
Steel considers the achilevement of these limitations
to be cost prohibitive and as a result the pernit
must be appealed. The successful appeal to this
permit 1Is essential to Weirton Steel because based on
EPA's interpretation and the method in which it's
imposed, this interpretation intc the NPDES permit
would have devastating economic and social
conseguences on Weirton Steel in the community and
these conseguences would occur despite the fact that
Weirton Steel’s discharges are not having an adverse
impact on the downstream drinking water intakes, a
fact which Weirton Steel has offered to demonstrate
to the West Virginia DEP. To date, however, Weirton

Steel has been informed that such a2 demonstration is
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irrelevant under the DEP's interpretation of Section
7.2.A.B.

Weirton Steel urges the Environmental
Quality Board to seriously reconsider this issue and
to revise Section 7.2.A.B such that it is expressly
consistent with the original intent of the Water
Resources Board and the US Environmental Protection
Agency.

In addition to submitting a comprehensive
written document on this and related issues, Weirteon
Steel stands ready to provide additional information
or otherwise participate in this process in any way
the Environmental Quality Board sees fit. I thank
you very much for your time and your consideration.

CHAIRMAN JENKINS: Thank you, Mr. Current.

Next is Richard Herd from Allegheny
Power Service Corporation.

RICHARD HERD: Good evening. I am Richard
Herd and I am supervisor of Water Quality and Solid
Waste for Allegheny Power Service. I'm here
representing Monongahela Power, an electric utility
that services the northern half of West Virginia and

the adjacent southeastern portion of Ohio.
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In the interest of brevity, I've prepared a
statement this evening but I think you folks can read
it just as well as I can.

I'd iike to point out several factors that
are causing Monongahela Power serious adverse
consegquences, cost conseguences in terms of the water
quality based effluent limitations that are being
issued in some of our NPDES permits.

We have six power stations in northern
Virginia and six associlated coal combustion disposal
sites. These disposal sites for the most part
discharge to very small flow streams. The streanms
have obviously very low assimilative capacity and the
Office of Water is applying water guality based
effluent limitations as end of pipe effluent
limitations. We den't take issue with the approach
that the office is pursuing. However, we are
requesting in preliminary comments we submitted to
you folks urging you to look at several ways that EPA
is allowing states to relief in implementing water
gquality based effluent limitations. Namely, those
are the fact that EPA now recognizes that criteria

can be adopted at the state level in terms of
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dissolved rather than a total concentration and the
state's, the Board's Water Quality criteria are not
defined as either total and/or dissolved metal
concentration.

We would urge you to accept or adopt the EPA
guidance on this issue and adopt at least the metal,
metal alloy criteria as dissolved. We also urge the
Board to recognize that some of your criteria are at
or below the minimum analytical detection
gquantitation limit and when those are applied in
permits we cannot accurately measure with a
significant degree of competence and report that
information to the state and feel that we're being
adegquately protected from enforcement action.

Some ©of those limitations that are being
applied there are so much analytical variability at
those low levels that there is approximately a 50
percent error rate of being either detected or not
being in the sample at all, and this is resulting in
what we consider to be adverse consequences or risks
for the corporation.

We're concerned not only about the factor

that there may ke penalties applied but also recent
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SEC, Securities and Exchange Commission rules regquire
us to report any potential penalty that might result
in $100,000 cost in our SEC filings, and that
potentially can adversely impact the financial
standing in a corporaticn. So we're asking you to
look at these two issues very closely.

They're not specifically water gquality
derivation issues. They're more the implementation
issues and how these very low numbers are being
applied in the permits.

I would urge you to read our comments, both
the preliminary comments that provided EPA supporting
information as well as the documentation we've
submitted here tonight. Thanks.

CHATRMAN JENKINS: Thank you.

Mr. Samples?

WILLIAM SAMPLES: My name is William
Samples. I'm Director of Environmental Control for
Wheeling-Pittsburgh Steel Corporation. Wheeling-
Pittsburgh Steel is like Weirton, a majer integrated
steel producer. We specialize in flat rolled
products. Our headguarters is in Wheeling and we

have major facilities located along the Ohio River in
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the northern panhandle and then across the river in
Ohic as well, and we use the Ohio River very
extensively. It's one of our major assets. We
withdraw water for many of our processes and major
amounts of cooling water from the river. Then after
appropriate treatment, we discharge that back to the
river and we think with very little consequence. So
that our existence as a viable steel producer depends
upon the Ohio River, it depends upon the guality of
the river, not only for intake but for acceptance of
our waste, and we feel that it's currently deing a
very adequate job of both of those.

But as a major user of the Ohio River we are
very concerned about its gquality and then also about
any proposed modifications to the regulations that
govern that guality. In terms of the present
proposals, we're also very concerned whether or not
your proposals are in keeping with the policy as
stated in the introduction to your regulations and,
specifically, whether or not these proposals impact
the expansion of employment opportunities as you
state and also whether or not there is provision of

permanent foundation for a healthy industrial
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development.

Wheeling-Pittsburgh Steel thinks that they
are indeed more stringent than necessary teo assure
the necessary purity and guality of the water and
that they may indeed affect employment and industrial
development.

In fact, we believe that they're so
stringent that they could really deter both
employment and industrial development and if you do
have standards that are more stringent than
necessary, it simply means more environmental
expenditures that are not necessary.

Wheeling Pittsburgh for one and I doubt if
we're alone in the state, we essentially need money
now for hew processes for modernization not only to
assure our own corporate viability to but assure the
continued employment of our employees.

So while we will be filing more formal
written statements, I'd just like to talk about a
couple of the points that really do bother us
considerably about your proposals.

Cne of these is the same one that Weirton

Steel had comment on, 7.2.A.B, the one about the




FORM CSA - LASEH REFORTERS IPAPEN & MFG. CO.  800-626-6313

14

guality of the discharge if it's within five miles of
a public water supply having to meet the water
guality criteria at the end of the pipe. We have two
discharges at Follansbee, West Virginia, that are
within five miles of a public water discharge intake.
That public water intake, by the way, is a brand new
one. It's only a few months old. Hooverson Heights
Public Water Service District installed a river
intake only very recently and I think certainly they
took into account guality of the Ohio River when they
made the decision to do that.

Now, that they have installed the intake
they're withdrawing the water, they are treating it,
they are using it and as far as I know, it is
perfectly acceptable. We have lots of employees of
our company that drink that water. After all of
this, is it now really necessary to force us to treat
our waters any further? I really don't think it is.

In addition, we have just completed, in fact
just last week, we put on line for the first time a
new supplementary treatment facility at our coke
plant, very inexpensive. 0Only eight and a half

million dollars, all designed to meet the current
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criteria out there for, in particular, cyanide. And
you've taken your cyanide standard and converted it
from free cyanide to total cyanide without changing
the numerical limitation and since complex cyanides
which make up a part of total cyanide are orders of
magnitude less toxic than free cyanide, in many cases
you have now made your new standard in that orders of
magnitude more stringent.

Our new facility was built to meet the free
cyanide standard. It is not designed, cannot be
operated to meet the total cyanide standard and,
frankly, we know of no technology that will help us
do that.  So these two points I think we need relief.

We will attempt between now and the deadline
for submittal of written comments to make some
suggestions as to how we feel that might ke done.

I'm hoping tonight to hear some suggestions from
others that maybe they have been able to figure this
out. Anyway, we do recognize the task that lies
before vou as a board and we sympathize with you but
we do urge you very very much to look at this very
seriously not only from a water quality point of view

but from the economic needs of West Virginia as well
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and in particular those in the northern panhandle.
Thank you very much.
CHAIRMAN JENKINS: Thank you, Mr. Samples.
David Yaussy? Is David here?

MR. YAUSSY: I must have ended up signing
the wrong list.

CHAIRMAN JENKINS: K. ©. Damron.

MR. DAMRON: Good evening. I'm K. O.
Damron, Vice-President of West Virginia Mining and
Reclamation Association. o©ur trade association has
125 member companies that are coal companies and 200
other companies that provide products and services to
the coal industry. We greatly appreciate the
opportunity to speak publicly about the proposed new
rule.

The West Virginia c¢oal industry, as many of
you know, is an industry that has very fragile
economics. The days of us having a small opportunity
to mine and sell our coal and have it used in close
proximity to home and kind of have a captured market
are days of the past. We are in fact not only in
direct competiticon with other states who have

producing coal companies but we're in competition
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with the entire world and that's certainly evidenced
by the fact that West Virginia is the largest
exporting state for coal in the United States and in
1993 the United States imported over 7 million tons
of coal from other countries. Countries like
Columbia, Venezuela, Indonesia, places that do not
hold the same environmental standards, safety
standards or guality of life that we ocffer both the
citizens around our operations and offer our
employees.

So we ask you to take in consideration the
fact that any change of any standard in West Virginia
that might be a negative change will significantly
negatively impact our industry.

A recent study by the West Virginia Coal
Association, a sister trade organization to my
association, has revealed that one in every three
business tax dollars collected in West Virginia comes
from the ccal industry and one 1in every ten dollars
of payroll in West Virginia is paid by the West
Virginia Coal Industry. So we are still a
significant plaver and we hope that you will consider

that with the new changes that you make.
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I have some preliminary written comments for
you today that inveolve some of the definitions that
you have in the new proposed rule. I still have
comment letters out to the members of ocur
organization and anticipate response by early in the
week and I understand your comment period will end on
the 13th and I will have a more comprehensive written
document for you at that time.

We do applaud your efforts to include two
new definitions of re-mining in your standards.
However, your definitions are more restrictive than
we find in the federal standard and the Federal
Register based on the Federal Energy aAct of 19%2 and
we'd ask that you re-visit that. That may well have
been an oversight on your part and not intentional.

We are also concerned any time that you
change the definition of protected stream or
protected watershed or how a new stream gets on the
list of protected watersheds because protected areas
have a connotation of no commercial or industrial use
and there are a large number of areas in West
Virginia today that are not open for commercial or

industrial use. Any time you add a protected area,
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you restrict the opportunities for jobs in West
Virginia.

There are some other definitions that need
to be reviewed. We are reviewing those now and I
hope to provide those to you by no later than the
13th. We do again thank you for the opportunity to
appear publicly and to present our written comments
and we hope that you'll remember that coal is an
important part of West Virginia and we respect the
fact that this board may well understand that. Thank
you very much.

CHAIRMAN JENKINS: Thank you, Mr. Damron.

The next speaker is Karen Price from

the West Virginia Manufacturers Association.

MS. PRICE: Thank you. My name is Karen
Price and I'm President of the West Virginia
Manufacturers Association and on behalf of the
association I want to thank the board for the
opportunity to comment on the proposed revisions to
West Virginia's water gquality standards.

As my colleague, XK. O. Damron pointed out,
the information that he provided you on the coal

industry and its employment and economic benefit to
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the state of West Virginia, I'd like to remind you
alsoc about manufacturing and the important role it
plays in West Virginia. We've lost about 35,000 jobs
in manufacturing since 1980 while our sister states
are growing in manufacturing jobs and I think it's
very important that as we locok at the environmental
regulations that we place in force in this state that
we're not more restrictive or more stringent than
other states or federal standards except when there
are really reasons for us to be that way. Let's not
make ourselves more conmpetitive or less competitive
than we are right now.

While many substantial changes have been
made to these regulations, I would like to single out
a few for comment this evening. A full set of
written comments will be provided to the board by the
end of the comment period on July 13th.

The first is Anti-Degradation. The proposed
changes to the anti-degradation section of the rules
refers to inter-governmental ccordination that must
occur before high guality streams may be degraded..
It is not clear to the association's members, many of

whom have NPDES permits what this change pretends.
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First, is there an inter-governmental
conmittee that reviews proposed degradation of high
guality waters and, second, what constitutes
degradation such that the committee's review would be
required.

The WVMA would strongly oppose creation of
another hurdle to NPDES permit issuance and urges the
board to agree that completing the NPDES issuance
process for discharges to high gquality waters will be
deemed to satlisfy anti-degradation requirements.

Second is on mixing zones. WVMA members are
very concerned about the changes made to the mixing
zone, Section 5. The current system of calculating
instantanecus mix is preferred to the proposed system
as it gives permit writers most flexibility for
setting permit limits.

If Section 5 is changed theough, the board
should clarify that mixing zones are available for
all Appendix E criteria. At this point the board has
adopted acute criteria for some parameters but not
others and has specified in Section 5 that acute
criteria apply within mixing zones. This is no

reason nct to continue to follow current practice and
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allow mixing zones for all substances.

The rules should specify, should
specifically provide that mixing zones are still
available even if there is no accurate criteria for a
parameter. The becard should also ke aware that the
mixing zone requirements it is proposing reguires
in-stream measurement of concentrations both within
and outside the mixing zone. This may mean double
testing for some permittees. Once at the end of the
pipe for technoleogy base limits and once in the
river. It's easier to measure only the end of the
pipe and then calculate the effect of the discharge
in—-stream as is currently done.

Therefore, once the discharger shows by
in-stream measurement that criteria are met inside
and outside the mixing zone at certain effluent
rates, he should be able to assume that there is no
exceedance of the standards under similar river flow
and effluent discharges. This would allow relief
from unnecessary testing without any loss of
environmental protection.

Third is Category A Waters. Several members

here this evening and other members have been told by
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the Q0ffice of Water Resources that mixing zones are
not allowed in Category A river segments based on the
Office of Water Resources reading of Section 7.2.A.
The effect of this rule as it is applied by the OWR
is to deny mixing zones when they are within five
miles of the drinking water intake. This means
dischargers cn the Ohio River where many comnunities
get drinking water from the river are forced to meet
water quality standards at the end of the pipe. This
is unnecessary as the chronic water gquality criteria
which apply at the water inlet are those designated
to protect public health.

Therefore, as long as mixing zones do not
overlap a public water supply intake, a condition
which is already prohibited by the rules, the guality
cof the water taken into the intake must meet the
board's standards. Therefore, there is no reason to
deny mixing zcone in Category A Water. Indeed, there
is more reason to allow mixing zone in a Category &
water where humans are never affected by the mixing
zone than there is for Category B waters where fish
or other aguatic life may reside in the mixing zone.

In both cases mixing zones are safe and effective and
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there's no reason to distinguish between the two.

The WVMA has once again joined with others
in the state to urge the board to adopt the most
scientifically defensible criteria. This is in
regard to analytical detection and metals
measurement. Two areas that require adjustment to
reflect good science are analytical detection metals
and metals measurement.

With regard to analytical detection, the
board should provide that where the water quality
criteria are below the analytical detection level,
compliance with the criteria can be demonstrated by
test results that are non detected to practical
gquantitation limit. For metals, the board should
specify that the criteria are expressed in terms of
dissolved concentration which was the state of the
metals used to develop the criteria and represents
the biovalable state of the metals that has the most
effect on human and agquatic life.

In conclusion, the water quality standards
are important to those concerned about the fate of
industry in this state and the WVMA urges the board

to continue to let good science, not politics, be the
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guide of its triennial reviews. If it does, the WVMA
is confident that the board will have met its charge
to allow the expansion of employment opportunities
and the provision of a permanent foundation for
healthy industrial development as reguired by its
governing statute.

Thank you very nuch.

CHAIRMAN JENKINS: Thank you, Ms. Price.

Anyone wishing to make a comment who didn't
get their name on the list?

(No response.)

I want to thank you people for sharing
vour comments with us this evening and I want to
thank those of you who have previously submitted
written comments and all of you who intend to do so
in the future.

As has been pointed out already, we do need
to have those comments sometime prior to July 13th.
July 13th is our deadline for receiving those, so
we'll look forward to receiving those. Libby will
get them digested and re-presented for us.

Do any ¢f the other board members have

anything they wish to say at this time?
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MS. NEAL: It's good to see so many people.
DR. SNYDER: Excellent turn out.
CHAIRMAN JENKINS: Thank you all for
attending.
(Whereupon, this hearing was

concluded at 7:40 p.m.)
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Notice of Public Hearing on Proposed
Amendments and Revisions To Title 46 Legislative Rules
Water Resources Board Series 1
Requirements Governing Water Quality Standards

Public Neoctice Date: June 1, 1994

In accordance with applicable State and federal requirements,
the State Water Resources Board will hold a public hearing on
proposed amendments and revisions to Title 46, Series 1 -
Requirements Governing Water Quality Standards” on July 7, 1994 at
7:00 p.m. at 1615 Washington Street, East, Charleston, Kanawha
County, West Virginia, in the hearing room located on the second

floor.

People wishing to make comments on the proposed rule are
invited to be present or represented at the hearing. Oral
statements will be heard, although written statements are
encouraged for the accuracy of the record. Written comments will
be accepted prior te the hearing at the Board Office or may be
submitted at the hearing. Comments will be received through

Wednesday, July 13.

Copies of the proposed rule may be obtained by contacting the
Board Office at 1615 Washington Street, East, Suite 301,
Charleston, West Virginia 25311~2126 or by calling (304) 558-4002.




Public Notice Date: June 3, 19894

Notice of Public Hearing on Revisions
To Water Quality Standards

Agency: West Virginia State Water Resources Board

Rule Type: Legislative Rule

Rule Title: Title 46, Series 1, Requirements Governing Water
Quality Standards

The West.Virginia State Water Resources Board will hold a
public hearing on a proposed revision of water guality standards
for Opeguon Creek and _a proposed variance from water 'quality
standards for National Pcllutant Discharge Elimination System
(NPDES) remining permit helders. The hearing will be held at 7:00
p.m., July 7, 1594, at 1615 Washington Street, East, Kanawha
County, WV. Oral statements will be heard and written comments
will be accepted at the Beard Qffice or may be submitted at the
hearing. Comments will be received through Wednesday, July 13.

Copies of 'the proposed revisions and information sheets
prepared pursuant to 46 CER 6 rule may be obtained £from the
Secretary of State's Office and at the Board 0Office located at 1615
Washington Street;, East, Suite 301, Charleston, WV 25311-2126 (304)

558-42002. -

. Supporting documentation for these proposals will be available
“for public review at the Board Qffice by appointment.




SUMMARY AND STATEMENT OF CIRCUMSTANCES
FOR PROPOSED AMENDMENTS TO 46 CSR 1

A state review of Water Quality Standards is required at
least once every three years by Section 303(c¢)(1l) of the Clean
Water Act (Public Law 92-500, as amended). The West Virginia State
Water Resources Board (Board) 1is authorized under State law (WV
Code Section 20-5A-3) to promulgate the legislative rule governing
water guality standards. Pursuant to these 1laws, the Board
conducted a review of the rules and has proposed amendments to the
rule based on that review.

In addition, pursuant to its authority under the Clean Water
Act, the Us ‘Environmental Protection Agency (EPA) conducted a
review of the Water Quality Standards and disapproved certain
portions of the rule as indicated in a letter from the Acting
Regional Administrator of Region III EPA to the Board in January,
1594. The Board has responded to EPAs action by proposing the
following changes: : ]

o Adoption of acute aquatic life criteria (Appendix E)
o Revised mixing =zone provisions (Section 5)

o Revisions to the antidegradation pelicy including the
adoption of categories of 'Waters of Special Concern"” and
"Qutstanding National Rescurce Waters" (sections 4.1 and 7.3)

o Updating variocus numeric criteria to reflect revised values
from EPA (Appendix E)

o Adoption of numeric criteria for 8 organic parameters
(Appendix E, section 8.22)

o Adoption of provisions governing variances to water quality
standards (Section 8.3)

o Changes to the water use categories in which human health
standards for carcinogens shall apply. (Section 8.2)

Additional changes resulting from the triennial review
conducted by the Board include:

© Reorganization and reformatting of Appendix E

© Revisions to the existing provisions for the protection of
wetlands (Sections 4.1, 6.1, 6.2, and 7.2.)

The following variances from numeric standards are proposed
based on reguests and applications made to the Board:

0 A variance from numeric standards for iron, manganese and
pH for holders of NPDES remining permits (Sections 2.20, 2.21 and




Appendix E sections 8.15.2, 8.17.2 and 8.23.1.).

o A wvariance from the numeric standard for aluminum on
Opequon Creek (Sectiecn 7.2.d.B.(b)




DEPARTMENT OF COMMERCE, LABOR & ENVIRONMENTAL RESCURCES

QFFICE OF THE SECRETARY
State Capitol, Room M-146
Charieston, West Virginia 25305-0310
GASTON CAPERTON Telephona: (304} 558-0400 THOMAS J. GILLOOLY
Govarnar Fax No.: (304) 558-4883

Acting Cabinet Seareary

June 1, 19384

Ms. Libby Chatfield

Water Resources Board

1615 Washington Street, East
Charleston, West Virginia 25311

Re: Proposed ExXempt Legislative Rule, Title 46, Series 1,
Requirements Governing wWater Quality Standards

Dear Libby:

Pursuant to West Virginia Code Section 5F=-2-2(a} (12), I hereby
consent to the proposal of the rule specified above.

You may attach a copy of this letter to your f£filing with the
Secretary of State as evidence of my consent.

Sincerely vyours,

D1 e ,/I@Q(

Thomas J. Gillooly
General Counsel and
Acting Secretary
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Do Mot Mark in this Box

WEST VIRGINIA
SECRETARY OF STATE FILED
KEN HECHLER Jw 112 o PH 'S
ADMINISTRATIVE LAW DIVISION

— ——

NOTICE OF PUBLIC HEARING ON A PROPOSED RULE

AGENCY: State Water Respurces Board TITLE NUMBER:___46

RULE TYPE: ____legislative : CITE AUTHORITY ___§20-5A-3

AMENDMENT TO AN EXISTING RULE: YES__X. NO.

IF YES, SERIES NUMBER OF RULE BEING AMENDED: .. 1

. TITLE OF RULE BEING AMENDED: _Reaumemem;s_&uemm_ﬂgizg_t_

Quality Standards

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPQOSED:

DATE OF PUBLIC HEARING: —July 7, 1994 TIME-__7:00 p.m.

LOCATION OF PUBRLIC HEARING: _1615 Washington Street. East. Second Floor

COMMENTSLIMITED TO: ORAL .., WRITTEN____, BOTH_X_

COMMENTS MAY ALSO BE MAILED TO THE FOLLOWING ADDRESS: State Water Resources Board

1615 Washington Street, East
SorteE 301 ;

The Department requests that persons uv.'ishing to make

comments at the hearing make an effort to submit written Charleston, WV 25311-2126
comments in order to facilitate the review of these comments.

The issues to be heard shall be limited to the proposed rule.

ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL ~ &4\_@,&;@%53&_
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ENVIRONMENTAL QUALTY 80
ARD
CHARLESTON, WEST VIRGINIA

BEFORE THE WEST VIRGINIA ENVIRONMENTAL QUALITY BOARD
COMMENTS ON

WEST VIRGINTA WATER QUALITY STANDARDS
TRIENNIAL REVIEW
46 CSR SERIES 1

MONONGAHELA POWER COMPANY

JULY 7, 1994




My name is Richard S. Herd and I am Supervisor of Water Quality
and Solid Waste for Allegheny Power Service Corperation. I offer these
comments on the Board’s proposed water quality standard changes on behzlf of
Monongahela Power Company (Mon Power), an electric utility serving an area of
about 11,500 square miles in northern and central West Virginia and adjacent
portions of southeast Ohio. The Company serves approximately 341,000
customers with generation from six coal-fired steam electric generating

stations that have associated coal combustion by-product disposal sites.

We are concerned about the Board’s proposal, not for what it
contains, but for what it does not contain. The Board has chosen io only
address the issues that EPA has raised in their review of the State standards.
We understand the Clean Water Act mandates that State standards must be at
least as stringent as EPA standards and, therefore, the Board must address the
provisions that EPA has found to be inconsistent with their rules. However,
we are disappointed and concerned that the Board will miss an oppartunity to
remedy two very important water quality standard implementation problems that
would provide some reasonableness to the application of water quality-based
effluent 1imitations. If the Beard does not resolve these issues in this

rulemaking, it will have to address them in fuifure appeal proceedings.

For the record - in preiiminary comments submitted to the Board on
seeking proposed revisions to Series I, Mon Power requested the Board make two

amendments to the water quality standards, both of which are supported by EPA.

The first issue involves how to accurately measure and enforce water quality-
based effluent Timitations that are established at or below the analytical

detection limit. The second is that the State water quality criteriz for




metals should be expressed in terms of dissolved metals. I will briefly

discuss each of these issues.

A number of the States’ water quality criteria such as beryilium,
cadmium, hexavalent chromium and mercury are at such an extremely Tow
concentration that accurate measurement with available analytical metheds is
impossible. The lower the concentration of an analyte, the more difficult it
is to measure with an acceptable degree of precision. Therefore, permit
Timitations set below the level at which reliable measurement is possible can
Tead to some "false positive"” results with harsh and unjustified enforcement

consequences.

Although the Office of Water determines compliance with Tow
effluent 1imitations at the Minimum Detection Level (MDL), there is a fifiy-
fifty chance that the resuli will be "false positive" indicating the presence
of a pollutant when, in faci, nothing is present in the sample. This subjects
a permittee to an unreascnable risk of enforcement action from the Agency as
well as a third party. Moreover, receni changes in the Securities and
Exchange Commission (SEC) reporting reguirements require that any
environmental permit noncompliance which may result in the imposition of
$100,000 in penalties must be reported to the SEC. Since the SEC measures
this $100,000 1imit based on the potential penalties to be assessed, as few as
four excursions of a permit 1i{mit may require reporting. Such exposure for
what may or may not be real permit violations could have an adverse impact on

the financial standing of a publically held Company.




The EPA has offered a remedy for this problem in a March 22, 1994
guidance entitled "National Guidance for the Permitting, Monitoring and
Enforcement of Water Quality-Based Effiuent Limitations Set Below Analytical
Detection/Quantitation Levels®. In the guidance, EPA recognizes the problem
and recommends the States resolve it by determining compliance at the
quantitation level which they define as a concentration 3.18 X the minimum
level. Unfortunately, though the EPA approach is conceptually sound, it is
technicaily flawed because it does not take into account analytical bias,
analysts’ proficiency, matrix effects and other considerzticns that routinely
affect analytical resuits between laboratories. Instead, Mon Power recommends
that the Practical Quantitation Level (PQL)} be defined as the compliance
threshold. The PQL is the lowesi level accurately achievable in most
Taboratories with appropriate quality control procedures under routine
applications and it is used by the EPA in the drinking water and RCRA programs

and States such as Ohio in the NPDES program.

To remedy this problem, the follewing language is recommended:
For purposes of permits issued pursuant to 46 C.5.R. 2, water quality
standards are deemed protected where the discharge concentration of a
substance js non-detectable at the practical quantitation Tevel. The
Practical Quantitation Level (PQL) is five times the Minimum Detection Level
(MOL}. The permitiee has the option to develop permit-specific guantitation
levels using a methodology approved by the Chief of the Office of Water

Resources.

The second issue concerns the chemical form in which the water

guality standards are applied. The State water quality standards do not




specify whether criteria are expressed in terms of total or dissolved metals
but are appiied in NPDES permits as total concentiration. Yet, the EPA
criteria are actually derived from dissolved metal concenirations. This makes
the criteria overly protective because it is the dissolved porticn of the
total concentration which is bicavailable and toxic to aquatic life. The
portion other than dissolved is absorbed to particulate matter, complexed with
organic material or co-precipitated with other chemicals and not

toxicologically available.

A number of States including Maryland and Virginia express their
water quality criteria as dissolved. To relate the dissolved metal portion to
the total metal concentration, they incorporated language into their
regulations and/or developed guidance for translating between the dissolved
criteria and total concentration required as effluent limitations in the NPDES

permits. This approach is in accordance with £PA policy and guidance.®

Mon Power urges the Board to remedy this conflict by expressing
all Appendix E metal water quality criteria as dissolved. The following
language. is recommended "Al7 Appendix E Water Quality Criteria for metals are

expressed in terms of dissolved concentration”.

We appreciate the opportunity to offer our comments on thesa

important water quality compliance issues. We urge the Board to adopt our

'EPA Office of Water Policy and Technical Guidance on Interpretation and
Implementation of Aquatic Life Metals Criteria. Memorandum from Martha
Prothro, Acting Assistant Administrator for Water to EPA Regional Water
Management Directors, October 1, 1993.




recommendations in this triennial review so that NPDES permittees do not incur
unjustified capital and 0&M costs for installation of unnecessary waste
treatment and are not exposed to unreasonable enforcement action or SEC

sanctions for "false positive" permit violations.




Mr. K.O. Damron

Vice President
West Virginia Mining & Reclamation

Association
1624 Kanawha Blvd., East
Charleston, WV 25311

*********

submits the following comments
this 7th day of July, 1994

to supplement verbal comments
presented during a formal

Public Hearing

in Charleston, West Virginia
today, in response to

Proposed Legislative Rules

Water Resource Board

Series 1, Requirements
Governing Water Quality Standards
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I. ABOUT THE PUBLIC HEARING:

A. OUR BEPRESENTATION:

The West Virginia Mining and Reclamation Association represents over
125 coal producing member companies and over 200 associate member
companies who provide products and services to the coal industry. QOur
comments on this proposed ruie are on behalf of all of the members and
associate members of our Association.

B. OUR APPRECIATION FOR THIS OPPORTUNITY:

Our Association is grateful for this opportunity to offer suggested
improvements to this rule. Further, we believe the intent of this rule is a
positive one for the coal industry and the State of West Virginia, and,
therefore, we applaud the Waier Resources Board for proposing this new
rule.

II. BACKGROUND:

A. THE INDUSTRY:

The coal mining industry in West Virginia produces hundreds of millions
of tons of high quality coal for domestic and foreign use as an energy
source for the production of electricity, steel and a host of other
applications. Employment directly in West Virginia mines and indirectly in
the mining support trades and the hundreds of millions of dollars of taxes
generated by coal related sources are the economic backbone of the
Mountain State.

A recent study found that one out of every ten payroll dollars in West
Virginia comes from the coal industry. It was further revealed that one of
every three business tax dollars being collected by the State comes directly
from the coal industry.
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Every influence which alters the production of West Virginia coal
changes the fragile competitive balance between coal mines here and
coal mines in other coal producing states and other nations. Therefore,
changes in the governmental regulations affecting this industry must be
made with the potential negative impacts of those changes foremost in the
minds of those considering such changes.

ftl. SUGGESTED AMENDMENTS T8 THE PROPOSED RULE:

A. ABOUT OUR WRITITEN COMMENTS:

The following suggested amendments are intended to improve the
language of the proposed rule. We intend to continue to review the
document and receive comments from our member companies, and may
submit additional comments on or before July 13, 1994.

B. SPECIFIC AMENDMENTS RECOMMENDED:

AMENDMENTS NUMBER 1 AND 2:

On Page 4, Section 46-1-2, Paragraph 2.20, by AMENDING the language
to read as follows:

2.20. “Coal mining operation” means a coal mining operation which begins
after February 4, 1987, at a site which coal mining was conducted before
August 3, 1977, and abandoned or left in an inadequately reclaimed
condition for which there are no continuing reclamation responsibilities
under State or Federal law or a coal mining operation abandoned after
August 3 1977, but before January 21, 1981 for which available bond is
insufficient to provide for adequate reclamation or coal mining operations
where mining was completed between August 4, 1877 and November 5,
1990 which remains unreclaimed due to insolvency of a surety company
occurring during the same period.
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And on Page 4, Section 46-1-2, Paragraph 2.21, by AMENDING the
language to read as follows:

2.21. “Remined area” means only that area on any coal remining operation
on which coal mining was previously conducted before August 3, 1977, and
abandoned or left in an inadequately reclaimed condition for which there
are no continuing reclamation responsibilities under State or Federal law or
a coal mining operation abandoned after August 3, 1977, but before
January 21, 1981, for which available bond is insufficient to provide for
adequate reclamation or coal mining operations where mining was
completed between August 4, 1977, and November 5, 1990, which remains
unreclaimed due 1o insolvency of a surety company occurring during the
same period.

JUSTIFICATION FOR AMENDMENTS NUMBER 1 AND 2:

The two definitions in the proposed rule must have been a drafting
oversight. These proposed amendments would bring this portion of the
definitions in the proposed rule into conformity with the definitions found in
the Federal Register for the same terms as provide for in the Federal
Energy Act of 1992. Further, this new language will provide more
opportunities for coal operators to go back inio old mining areas and apply
new reclamation standards to the land, therefore providing both new
employment opportunities and a better finished reclamation product than
existed prior to the “remining”. Remining is truly a “win-win” experience: A
mining opportunity is created and the land is left in a greatly improved
condition.

AMENDMENT NUMBER 3:

On Page 7, Section 48-1-4, Paragraph 4.1, Line d., by STRIKING the new
language which reads: In addition to the waters listed in subsection
7.3.e, additional waters may be nominated for inclusion in that
category by any interested party or by the Board on its own
initiative.
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JUSTIFICATION FOR AMENDMENT NUMBER 3:

Including new streams or watersheds in the “protected” category is a major
event. Every effort should be made tc maintain a very formal process of
adding protected streams, since these protected areas often cause the
watershed to be restricted from any industrial or commercial opportunities.
A significant portion of the our State is protected today, limiting our chances
of adding businesses and NEW JOBS. This new language would enable
“any interested party” the opportunity to begin the process of “protecting” a
stream, whether there is merit in the proposal or not. There are
environmental extremists in West Virginia, today, who would abuse this
privilege and cause significant distress in the business community.
Therefore, this new proviso is unnecessary and should be deleted.

AMENDMENT NUMBER 4:

On Page 23, Section 46-1-8, Paragraph 8.4, Line a, by AMENDING the
language to read as follows:

a. In any application for an NPDES remining permit to discharge pollutanis
from or affected by a coal mining remining operation, the applicant may
request, and the Chief may grant, alternate water quality based effluent
limits for iron, manganese, and pH. Effluent limits resulting in
concentrations of these parameters which are higher than existing numeric
standards are allowable upon a demonstration to the Chief that the
remining operation will result in improved water quality. Any decision by the
Chief is subject to review by the Board and by EPA. Notwithstanding
subsection 8.3 above, such demonstration shall be the only one required
regarding water quality related effluent limitations.

JUSTIFICATION FOR AMENDMENT NUMBER 4:

This is a more logical system of review and approval than is suggested in
the proposed rule. This will provide for the decision of the Chief to be
reviewed by either the Board or the EPA.
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AMENDMENTS NUMBER 5, 6 AND 7:
On Page 9, Appendix E, Paragraph 8.15.2.,
And on Page 12, Appendix E, Paragraph 8.17.2.,
And on Page 20, Appendix E, Paragraph 8.23.1.,

by AMENDING the language to read the same as Amendment Number 4
{(above).

JUSTIFICATION FOR AMENDMENTS NUMBER 5, 6 AND 7:

Same justification as above in Amendment Number 4.

ID. SUMMARY:

We hope you will agree the seven amendments suggested herein will
improve the fanguage of the proposed rule. Again, we applaud your efforts
to improve the water quality of the State while still permitting commerce,
specifically coal mining, to continue to provide employment opportunities

for our citizens.
K0, Covunr

K.O. DAMRON

VICE PRESIDENT

WEST VIRGINIA MINING &
RECLAMATION ASSOCIATION
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State Water Rescourcesz Beoard
1615 Washington Street, East
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Dear Board Membsrs:

The following refers tc the proposed amendments and revisions to
Title 46, Series 1, West Virginia Water Quality Standards, West
Virginia Division of Environmental Protection Public Notice, June
1, 1994. The amendments and proposals were developed as part of ° _
the Divisgion’s Triemtial Water Quality Standards review as
required by Section 302 (c) (1) of the Clean Water Act. The
following comments are submitted by the U.S. Fish and Wildlife
Service (Service) as technical assistance in accordance with the
provisions of the Clean Water Act Section 404 (b) (1) Guidelines of
the Clean Water. Act (33 U.S8.C., Section 1344, as amended), the
Fish and Wildlife Céoordination Act (48 STAT. 401, as amended; 16
U.S8.C. 661 et seqg.) and the Endangered Species Act (87 Stat. 884,
as amended; 16 U.S.C. 1331 et seg.).

S 46-1-5 Mixing Zones

The m1x1ng zone standards would not adequately protect endangered

species, Present language provides that "mixing zones shall
not... harm any endangersd species" (subsecticon 5.2.C) The
Environmental Protecticn Agency has recognized that no mixing
zone should occur in ’‘sensitive habitats". Endangered speciles
habitats are sensitive habitats. The present standards also
provide for a "zone. of initial dilution."™ In this zone, criteria

may be above the acute criteria and lethal conditions can exist.
In the case of endangered species, this could constitute a taking
in accordance with Section 9 of the Endangered Species Act.

There is limited data concerning endangered gpecies sensitivities
to toxic substances. However, there is evidence that present
criterion for copper is not protective of some endangered mussel

species. Freshwater mollusks are alsoc known tco be sensitive to
monochloramine and unionized ammonia entered from water treatment
plants. 1In Clinch River, Virginia, stream reaches up to 3.7 km

downstream of water treatment plants were devoid of freshwater
mussels. The glochidial life stage of freshwater mussel is the




most sensitive invertebrate in their tolerance to monachloramine
and unicnized ammconia. Even exposure to those toxicants at sub-
lethal levels may prevent glochida from infesting fish. BRecause
of sensitivity of endangered species to some contaminants and
because the tolerances of most endangered species to most
contaminants is unknown, mixing zones should not be permitted in
areas harbering those species. g
Subsection 5.2.g.8 provides that mixing zones may extend
downstream for a distance of five.times the width of the stream.
This would mean that in a large river, such asg the Chio, mixing
zones could extend for a distance of up to a mile. In that
extensive mixing zone, water quality criteria can be above acute
(zone of initial dilution) and chronic levels and, depending on
the numker cof mixing zcones, coculd conceivably include long
expanses of large rivers. It i1s recommended that where mixing
zones are permitted, the length of the mixing zcne not be more
than 200 feet. ) .

Only those substances that are rendered non-toxic by dilution,
digasipation, or rapid transformation should be permitted in a
mixing zone. Rio-accumulative substances should meet the
criteria at end-of-pipe. “ ' )

Wesgt Virginia’s Water Quality Standards that became effective on
RAugust 25, 1533, provided that mixing zones should not be
permitted where the 7010 flow is 5cfs or less (subsecticn 5.4).
That language has been omitted in the current proposed standards
and a new provision inserted that prcohibits mixing zones where
ingstream waste concentration of a discharge is greater than 80%
(subsection £§.2.g.D). Mixing zones should not be permitted in
gtreams where the 7010 flow is 5 ¢fs or less. The new language
implies that mixing zones would be allowed in small streams
during higher flows. A permit conditicon with that provision
would be unenforceable and could lead teo water gquality
degradaticn in small streams. Additionally, the 80 percent level
seems excessive; we would appreciate the opportunity to review
the State’s justification for that level. Language should be
added that prohibits mixing zones in intermittent streams.

Language should be added to the mixing zone standaxds that
prohibit the extension of a mixing zone to the mouths of in- -
coming tributaries. Mixing zones that extend to tributary mouths
would restrict passage ¢f aguatic. organisms.

Mixing zZone standards for thermal discharges (Secticn 5.2.h)
provide avenues for variances or site specific criteria (via
Section 316 {a) of the Clean Water Act) but provide no limitations
on thermal regimes in the mixing zone. Language should be
inciuded that will protect natural seasonal temperature cycles,
and prevent sudden temperature changes. The presence of other
contaminants and temperature related interactions should also be
considered when establishing mixing zone temperature criterion..




Because of the variety of situations that exist (e.g. different
stream and lake sizes, existing conditions, species present,
contaminants of concevn) the Service believes that comprehensive
mixing zone standards are difficult to formulate. Therefore, a
case-by-case evaluation may be necessary.

Because each situation may be different and because mixing zones
provide a variance from water quality standards it is highly
recommended that provisions for public comment and inter-agency
review be included in mixing zone standards.

2dditional Comments

1. Characteristics that define Tier III waters and specific
protection provided for those waters should be provided at
subsection 4.1.d. Tier III waters should include wetlands
and other waters, or porticns thereof, that provide
exceptional envircnmental sesttings, or exceptional aquatic
communities, or exceptional water quality, or exceptional
recreational cpportunities. There can be no degradation of
water quality except for short-term degradation. The short-
term degradation must not result in water guality lower than
that necessarv to protect existing uses. No new or
increased discharges to Outstanding National Resource Waters
(ONRWs) will be permitted. There can be no new or increased
discharges to tributaries of ONRWs that would lower water

quality.

2. Waters that contain native brook trout would meet Tier III
requirements and should be designated as such.

3. Page 7 - two sections are designated as "d".

4, Page 21 - 7.3.a - the end of that paragraph should read "...
defined in Section 2.6."

Sincerely,

[ idasre (1 Tl
wWilliam &. Tolin ..
Acting Supervisor
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West Virginia Water Resources Board
1615 Washington Street, East

Suite 301

Charleston, West Virginia 25311-2126

RE: Weirton Steel Corporation Comments Regarding Triennial

Review of West Virginiz Water Qualitv Standards

Dear Sir/Madam:

Weirton Steel Corporation ("Weirton") is pleased to submit the following comments
regarding the proposed amendments and revisions to the West Virginia Water Quality Standards,
Title 46 Legislative Rules, Series I (the "Proposed Rule"). The Proposed Rule is being promulgated
as part of the state’s triennial review process which is mandated by Section 303(c)(1) of the Clean
Water Act ("CWA"). Weirton’s comments focus primarily on Section 7.2.a.B, relating to
discharges which occur upstream within five miles from the intake of a water supply public (Water
Use Category A). However, Weirton also is proposing a modification to Section 7.2.d.P(b).

I. Introduction and Background

Weirton owns and operates an integrated steelmaking facility located on the banks of the
Ohio River in Weirton, West Virginia. Weirton is one of the largest employee-owned companies
in the world, employing approximately 6,000 people in the tri-state area. It is also West Virginia’s
single largest industrial employer and taxpayer.

Since its formation in 1984, Weirton has invested a significant percentage of its capital
resources to revise and implement sophisticated wastewater treatment systems in order to improve
the quality of its wastewater discharges. As such, Weirton is concerned with the approach taken
by the Division of Environmental Protection ("DEP" or the "Division") with respect to the West
Virginia Water Quality Standards, and more specifically to Section 7.2.a.B. Consequently, Weirton
believes that this Section should be modified to more accurately reflect the intent of the regulation.

WEIRTOMN STEEL CORPORATION/400 THREZE SPRINGS DRIVE/WEIRTOMN, WEST VIRGINIA 26062-4989 PHONE (304) 757-2C00
bS5 4
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I1. Section 7.2.a - Water Use Categories

Section 7.2.a,B. provides that "each segment extending upsiream from the intake of a water
supply public (Water Use Category A), for a distance of five (5) miles or to the headwater, must
be protected by prohibiting the discharge of any pollutants in excess of concentrations designated
for this Water Use Category in Section 8." 46 CSR Series I, Section 46-1-7.2.a.B (1994), The
application of this Section is certainly open to multiple interpretations. Weirton is aware that the
DEP has interpreted this section to mean that the water quality criteria must be met at "end-of-pipe”
in all circumstances where there is a water supply intake within five miles downstream of the
discharge. Weirton believes that such interpretation is unnecessarily stringent, and does not conform
with the original purpose of the rule or with similar provisions elsewhere. Furthermore, Weirton
believes that such interpretation is in direct conflict with other sections of the water quality
standards, specifically Section 46-1-5 related to the use of mixing zones. Therefore, Weirton
suggests that the language of Section 7.2.a.B. be modified to clarify its meaning and to bring it into
concert with the remainder of the rule.

A Purpose of the Rule

The West Virginia Water Pollution Control Act as well as the West Virginia Water
Quality Standards declare it to be:

the public policy of the state of West Virginia to maintain reasonable
standards of purity and quality of the water of the state consistent with
(1) public health and public enjoyment thereof; (2) the propagation and
protection of animal, bird, fish, aquatic and plant life; and (3) the
expansion of employment opportunities, maintenance and expansion of
agriculture and the provision of a permanent foundation for healthy
industrial development.

W.Va. Code § 20-3A-1, 46 CSR Series I, Section 46-1-1 (emphasis added). Section 7.2.a2.B. was
promulgated with this policy in mind. As originally proposed, Section 46-1-7.2.a,2 provided that:

those dischargers to stream segments between one half (*2) and five
(5) miles upstream of an intake must consider the fate and transport of
pollutants and demonstrate upon permit application that the
concentration of those poliutants will not adversely affect the potability
of the water supply.

Legislative Rule, Chapter 20-5 & 20-5A, Section 6 (1985). Numerous comments were submitted
with respect to this rule, many of which related to the question of whether or not a discharger
should be able to demonstrate that in-stream concentrations of a pollutant would not adversely affect
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a potable water supply. Several commenters suggested that this provision was appropriate, but was
vague as written. Specifically, Region III of the United States Environmental Protection Agency
("EPA") suggested that the rule should require that a "demonstration”" be made to show that the
applicable water quality standards in the water supplv segment will not be violated." See, EPA
Comments on Proposed West Virginia Water Quality Standards, July 9, 1985 (emphasis added).
EPA’s focus was thus clearly on the instream impact of the discharge.

The DEP’s current interpretation of this section results in unnecessarily stringent NPDES
permit limits for any discharger within five miles of a drinking water intake. The State’s policy can
be achieved by an interpretation which balances the interest in protecting the water quality at public
drinking water intakes with the interest in the "provision of a permanent foundation for healthy
industrial development.” The DEP’s interpretation of Section 46-1-7.2.a.B. grossly skews this
balance and it is up to the Water Rescurces Board to medify the language in order 1o provide a
greater degree of clarity and to ensure that the policy of the State is being maintained.

B. The Current Interpretation

The DEP’s current interpretation of Section 7.2.a.B. effectively prohibits rmixing
zones within five miles of a public water intake, Such an interpretation is unnecessary to meet the
requirements of the CWA, and is even inconsistent with it and relevant caselaw from other
Jjurisdictions. For example, Section 302 of the CWA provides that water quality standards should
"not interfere with the attainment or maintenance of that water quality which shall assure protection
of public health and public water supplies.” 33 U.S.C. § 1312. Reviewing courts have
consistently determined that effluent limitations need not equal water quality criteria in order to
satisfy this goal. See, e.g., Northwest Environrnéntal Advocates v. City of Portland, 11 F.3d 900
(9th Cir. 1993). Rather, effluent limitations are simply a means of achieving water quality
standards. Trustees for Alaska v. EPA, 749 F.2d 549 (9th Cir. 1984).

Indeed, EPA expressly acknowledges that the relevant issue is whether the water
quality criteria are met within the receiving stream, not at "end-of-pipe":

It is not always necessary to meet all water quality criteria within the
discharge pipe 10 protect the integrity of the water body as a whole.
Sometimes it is appropriate to allow for ambient concentrations above
the criteria in small areas near outfalls. These are called mixing
ZORes.

Technical Support Document for Water Quality-Based Toxics Control, EPA/505/2-90-001 (March
1991). The DEP’s interpretation of Section 7.2.a.B. effectively eliminates any potential use of
mixing zones by dischargers within five miles of a water supply intake. While Weirton agrees with
a policy which protects the integrity of the drinking water supplies and regulations which further
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such protection, it believes that the language of Section 7.2.a.B. must be modified to provide a focus
on real-life instream impacts, and not simply a rigid and impractical reading which leaves industrial
dischargers in these areas at a severe economic disadvantage with little, if any, ancillary benefit.

C. Mixing Zones

Weirton has reviewed the revised language of Section 46-1-5 relating to mixing zones,
and believes thar Section 7.2.a.B, should read in conjunction with such provision. Section 46-1-5
provides that the chief may establish on a case-by-case basis an appropriate mixing zone. Further,
this Section provides that:

mixing zones shall not interfere with fish spawning or nursery areas
of fish migration routes; shall not overlap public water supply intakes
or bathing areas; cause lethality to or preclude the free passage of fish
or other aquatic life; nor harm any endangered species.

46 CSR Section 5.2.c. (1994). Weirton believes that the DEP’s current interpretation of Section
7.2.2.B is in direct conflict with this provision as a discharge which does not overlap a public water
quality intake or harm the fish and aquatic life population, but which is within five miles upstream
of the intake, is not permitted to utilize the mixing zone concept. This is inconsistent and
discriminates against dischargers in the State who fall into this category.

It should be recognized that Weirton commends the Board for including a zone of
initial dilution into the mixing zone policy. Such a concept permits the exceedance of acute criteria
for protection of aquatic life in small areas for short periods of time until mixing occurs. However,
Weirton believes that the DEP’s current interpretation of Section 7.2.a.B. effectively eliminates the
use of this concept by dischargers within five miles upstream of a drinking water intake. Again,
this interpretation is in direct conflict with the regulations themselves and discriminates against a
class of industrial dischargers who are unfortunate enough to be located near an intake.

Weirton urges the Board to revise the standards to clarify that the criteria do not have
10 be met at end-of-pipe unless it is demonstrated that a mixing zone will adversely affect the
biological and/or chemical integrity of the stream. This interpretation should be applied regardless
of the location of the discharge, as long as the mixing zone meets the requirements and guidelines
applicable to mixing zones in Section 5 of the regulations. This is the only reasonable interpretation
of Section 7.2.a.B that maintains consistency between the two Sections and furthers the goals and
policies of the State of West Virginia,
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D, Proposed Languace

In order to clarify the intended meaning of Section 7.2.a.B., Weirton proposes that
the first sentence of 7.2.a.B. be modified as follows:

Each segment extending upstream from the intake of a water supply public (Water
Use Category A), for a distance of five (5) miles or to the headwater, must be
protected by prohibiting the discharge of any pollutants such that the instream
concentrations at said intake(s) are in excess of the concentrations designated for this
Water Use Category in Section 8. Prior to imposing any water quality criteria as

"end-of-pipe” effluent limitations, the Chief shall demonstrate that other. less

stringent, effluent limitations will adverselv impact said intake(s).

Weirton believes that such language provides for both the maintenance of quality of the water of the
state and for the provision of a permanent foundation for healthy industrial development. W.Va.
Code § 20-3A-1. Weirton also believes that this language guarantees comnsistency between all
sections of Series I of the regulations.

IiI. Site-Specific Applicability of Water Use Categories

Weirton suggests that Section 7.2.d.P(b) be modified as follows:

Except for that segment of Harmon Creek (0-97) from its confluence with the Ohio
River to a point 2.2 miles upstream shall not have the Water Use Categories A and
B designations. In addition. criteria 3.2.a. e. f and h shall not apply to this segment
of Harmon Creek.

Weirton believes that such change has the support of the Division and is necessary to clarify the
existing and modified Harmon Creek variance. It is also justified by the turbidity of the Ohio River,
which is used by Weirton for its intake water, which is ultimately discharged to Harmon Creek.

Iv. Conclusion .

Weirton appreciates the opportunity to submit these comments. Such input is necessary to
achieve a balance between the goals of the Clean Water Act and the West Virginia Water Pollution
Control Act and the economic health and stability of the State of West Virginia. Weirton sincerely
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hopes that the Board will strongly consider the proposed changes to the West Virginia water quality
standards discussed herein.

If you require any further information or have any questions with respect to the issues raised
herein, please feel free to contact me.

Sincerely,

é““" P (“"“"‘J/ﬂcﬁ

Gene P. Current
Director, Environmental Control

cc: Mark Vignovic
Donald C. Biuedorn II, Esquire
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Mr. Robert Jenkins, Chairman
Environmental Quality Board
1615 Washington Street, East
Charlesion, West Virginia 25311

UALTY SOAG"
ON WEST V!R‘GINH

Dezar Mr. Jenkins:

The Division of Environmental Protection (DEP} wishes to take this opportunity to file
written comments to the Board’s proposed rule (Title 46, Series 1) entitled "Requirements
Governing Water Quality Standards”. Comments are as tollows:

Page 4. Subsection 2.20

The DEP suggests revisions to two definitions which would make them consistent with
the federal Energy Policy Act and proposed regulations being promulgated by the Federal
Office of Surface Mining and Reclamation (OSMRE). Suggested revisions are shown
as highlighted. .
2.20 "Coal Remining Operatons” means a coal minine operation which begins
after February 4, 1887, at a site on which coal minine was conducted before August 3.
1977, :and. abandoned or left in an inadequately reclaimed condition for whu,h ‘the
ng commnmg reclamation responsibilities under State or Federal an or 4 ccaat mmmg
o'i}ere.tio'n abandoned after Aucust ’§ 1977 ' bm before Jamlam 1981 for” whmh

operatfqns where mining was comn[eted hetween ALlELISL 4. 977 and I\ovember 3 1990
which remains unreclaimed due to fnsolvency of @ sursty company occurring during the
same neriod. .

2.21 "Renuned Aren”  means only that area on any coal re mining operation on
which coal mining wus urevxoulv conducted before & :

B : ettt August 3. 1977, and abandmed or 1eft m an
inadeguately reci a;med LOI’"ICI tion for which ihere are no continuing teclamation
responsibilities under State or Federal Tuw. or a coal mining operation abandoned afier
Auggust 3, 1977, but before Janvary 21, 1981 for which available bond is msuﬁ"qent tQ
provide for adequate reclamation, or coal mining operations where mining was comn?eteci

£
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sivency of & surefy company oceliffing during the same'period.

Page 23 Subsection 8.4 paragraph a.

The rule as proposed provides for the approval by the Board of a demonstration by the
applicant that alternate water quality effluent limits are justified. The DEP believes that
the review and approval of the demonstration of the applicant is more appropriately done
by the technical staff of the Office of Water Resources with final approval of the
demonstration and the alternate standard granted by the Chief. The decision of the Chief
should then be subject to review by the Board and EPA either of which can call the
dectsion of the Chief into question. Similar revisions should be made to Appendix E at
8 .15.2. onpage 9, at 8. 17. 2 on page 12, and at 8. 23. | on page 20.

If 1t is the decision of the Board to retain the existing draft tanguage, the DEP is
requesting that some new language be drafted which gives guidance as to how the review

and approval process can be achieved in a timely manner.

The DEP is also suggesting that the last sentence in this paragraph be struck. This
sentence is intended to provide assurance that the water quality in the receiving stream
is improved as a result of the remining operation as required under the State and Federal
remining provisions. However, there are instances where the remining will result in
improved water quality, yet the operator cannot meet the more stringent standard.

For example. the remining site is discharging low volume, high concentrations of iron
into a high volume. low iron concentration stream. The remining operation could result
in a reduction in discharge concentration of 20%, which is an improvement in water
quality that would not be measurable in the receiving stream. The operation would not
meet the criteria of water quality based effluent limits which are more stringent than the
degraded stream guality.

The NPDES remining discharge effluent limitations are the true measure of improved
water quality because they measure loadings as opposed to only concentrations. If the
poliutant ioad being discharged into the stream is reduced as a result of remining, water
quality has been improved regardless of in-stream concentrations.

It is proposed that the rule bz revised as indicated by the following language.

a. In any application for an NPDES remining permit to discharege pollutants from
or affected by a coal remining operation, the applicant may request. and fhe Chief
may grarit, alternate water quality based eftTuent limits for iron. manganese. and
pH. _Effluent limits resulting in concentrations of these parameters which are
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demonstratton shall e ﬁhe onlv one _re utred recrardmo water rtv related
effluent limitations, & i

Other than some minor technical corrections, the DEP has no further comments or
suggestions regarding the rule,

Sincerely yours,

AT

Roger T. Hall
Special Assistant to Director

RTH:cc

cc: -~ Ms. Libby Chatfield
All Board Members
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West Virginia Water Resources Board _

1615 Washington Street East ENLRONMENTAL QuaLTy aoAremf
; : RLESTOM, WEST o

Suite 301 ON, WEST VIRGINiA

Charleston, WV 235311-2126

Re: Proposed Amendments and Revisions to
Title 46 Legislative Rules, Series I
Requirements Governing Water Quality Standards

Members of the Water Resources Beard:

Wheeling-Pittsburgh Steel Corporation is a major integrated producer of flat rolled steel products
with headquarters in Wheeling and manufacturing facilities along the Ohio River in the northern

panhandle of West Virginia and across the river in Ohio.

The Ohio River is a major asset to our region and to our Corporation. The river is used for
public water, industrial water, transportation, recreation and fishing. We draw large amounts
of warter from the Ohio River for cur steel making processes and, after extensive treatment,
return it to the river with minimal consequence. The Ohio River currently provides the region
and Wheeling-Pittsburgh with an ample supply of quality water. We question whether there is
a need for the more stringent standards that have been proposed.

ORSANCO Standards

The Ohio River has water quality standards established by both West Virginia and by the Ohio
River Valley Sanitation Commission (ORSANCO) of which West Virginia is 2 member. These
two sets of standards are different. The differences, in part, result because the West Virginia
standards apply to all streams, large or small, single purpose or multi-purpose and the
ORSANCO Standards to only the main stem of the Ohio River. The ORSANCO standards are
believed to reflect more nearly the quality needs of the Ohio River. Wheeling-Pittsburgh urges
the Water Quality Board to exempt the Ohio River from the present and proposed West Virginia
Water Quality Standards and adopt the ORSANCO Standards for the Ohio River.

1134 MARKET STREET, WHEELING, WEST VIRGINIA 26003
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The following comments are directed toward the proposed amendments and revisions to the
Water Quality Standards should the suggestion to adopt the ORSANCO Standards for the Ohio

River be rejected.

Comments on Proposed Changes, Water Quality Standards

Section 46-1-1.1, General

Section 46-1-1.1 states that "It is declared to be the public policy of the State of West Virginia
to maintain reasonable standards of purity and quality of the water of the State consistent with
(1) public health and public enjoyment thereof; (2) the propagation and protection of animal,
bird, fish, and other aquatic and plant life; and (3) the expansion of employment opportunities,
maintenance and expansion of agriculture and the provision of a permanent foundation for
healthy industrial development.” We believe that the proposed standards are unreasonably
stringent and that they will be a2 deterrent to employment opportunities and industrial
development. The proposed standards are more stringent than required when compared to their
counterparts in other states, and will necessitate costly and unnecessary environmental
expenditures. Such expenditures deprive us of the funds needed for modernization and the
employment opportunities that come with it.

Section 7.2. Applicability of Water Quality_Standards

The Office of Water Resources interprets Paragraph 7.2.a.B as requiring that discharges within
a distance of five (3) miles upstream from an intake for a public water supply comply with the
water quality criteria designated for this water use (Category A) in the discharge itself. If this
should be the intent (2 matter which we do not concede), it needs to be changed.

The imposition of such limits on the discharges from Wheeling-Pittsburgh’s Coke and Sinter
Plants to the Ohio River in Follansbee is unnecessary and would be highly burdensome.

Wheeling-Pittsburgh’s discharges at Follansbee are now impacted by this provision by the recent
construction of a direct river intake by the Hooverson Heights Public Water Service District less
than five (3) miles below our discharges. Certainly the water quality of the Ohio River was a
major criterion considered by the District in making this choice. Now, after Hooverson Heights
has made this decision and has begun the withdrawal, treatrnent and use of the water and has
apparently found it to be satisfactory, more stringent water quality standards and additional
limitations on our discharges seem unnecessary.
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In addition, Wheeling-Pittsburgh has just completed and is in the start-up phase of supplemental
treatment facilities for our Coke Plant in Follansbee. These facilities were designed to bring us
into compliance with reasonably anticipated future discharge limitations. These supplemental
improvements cost $8.5 million. If the requirements of this section are imposed on Wheeling-
Pittsburgh, we will not be able to comply.

Wheeling-Pittsburgh obviously neither wants to impose a health nor an economic burden on
persons served by the Hooverson Heights system. We, however, believe that the allowance of
a properly established mixing zone between our discharges and the Hooverson Heights intake
would not jeopardize the public water supply in any way.

Currently, the regulation provides an exception for mixing zones in Paragraph 7.2.c.C. This
paragraph provides an exemption "In any mixing zones which are established pursuant to Section
5 of these rules.” Section 5 specifies the conditions and safeguards that must be met in the
establishment of a mixing zone to assure that the required water quality is maintained while
simultaneously not subjecting the discharger to unnecessary requirements. Regulated mixing
zones reflect good science and a balance between risk and costs.

However, Paragraph 7.2.¢.C. is proposed to be changed to allow exemptions only in "the zones
of initial dilution of any mixing zone..." The term "zone of initial dilution" is undefined and
could conceivably be very restrictive. If the "zone of initial dilution" should be interpreted as
being significantly smaller than the mixing zone of Section 5, unnecessary burdens would be
placed on the discharger.

Wheeling-Pittsburgh suggests that the current language of Paragraph 7.2.¢.C. be retained as an
exemption from Section 7.2.2.B.

Section 8. Specific Water Quality Criteria

(1) 8.10. Cvanide

The current water quality criteria for cyanide are expressed as free cyanide. The proposed
criteria specify total cyanide but with no change in the numerical values. As free cyanide is
orders of magnitude more toxic than complexed cyanides which are included in total cyanides,
the proposed criteria in many cases will be orders of magnirude more stringent than the present
criteria. Wheeling-Pittsburgh believes, and we think a majority of the scientific cormmmunity
agrees, that the proposed criteria are overly stringent. The difference between the current and
proposed criteria can be like night and day.
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Wheeling-Pittsburgh’s new $8.5 million supplemental treatment facility for our Follansbee Coke
Plant that was previously discussed will, we are confident, comply with the current free cyanide
criteria. However, it was neither designed nor is it capable of being operated to comply with
the proposed total cyanide criteria. In addition, we do not know of any ava11able technology that
would allow us to comply with the criteria as proposed.

The Ohio River Valley Sanitation Commission (ORSANCO) of which West Virginia is a
member has established water quality standards for the Ohio River. The standard for cyanide
is identical to West Virginia’s current standard for free cyanide. The State of Ohio’s standard
for cyanide is also in terms of fres cyanide as is the standard being proposed under the Great
Lakes Initiative by USEPA.

Wheeling-Pittsburgh requests that the present criteria for free cyanide be retained and that the
proposed criteria_ specifying total cyanide be withdrawn. We suggest that until USEPA
promulgates an analytical procedure for free cyanides under 40 CFR 136 that method 4500-CNI
contained in the 17th edition of Standard Methods (APHA 1989) or equivalent be used.

(2) 2.4.  Arsenic
8.6. Beryllium
8.22. Organics, Polvnuclear Aromatic Hvdrocarbons (PAH)

The Public Water Supply criteria proposed for arsenic (0.14 pg/f) and existing for beryllium
(0.0076 ug/f) and PAH (0.0028 pg/f) are of concern. It could be most difficult for some
segments of industry to meet these conditions. We even question whether analytical procedures
exist to permit realistic quantification of these characteristics at these low levels.

Note should be taken that the State of Ohio which also regulates discharges into the Ohio River
has set 30-day average limitations for Public Water Supplies at 50 ug/¢ for arsenic, 0.068 ug/f
for beryllium and 0.028 ug/f for PAH. The differences from the West Virginia criteria are
significant to say the least.

Wheeling-Pittsburgh requests that the criteria for arsenic, beryllium and PAH be set at levels
comparable to those of the State of Ohio.

Other Comments

There are many examples in the current and proposed Water Quality Standards that are more
stringent than standards in other states. Some of these have been referenced earlier. However,
the Bureau of Water Quality of the Pennsylvania Department of Environmental Resources
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(PADER) has recently proposed a number of changes to their water quality standards worthy of
note. The following are some of them:

L Changing the form of the water quality criteria for metals from total recoverable 1o total
dissolved with no adjustment to the numerical value of the criteria;, (this reflects
recommendations in an EPA October, 1993 metals guidance that metals criteria should
be in terms reflective of bioavailability.)

. Changing the duration of the acute aquatic life criteria averaging period from one hour
to one day and the chronic aquatic life criteria averaging period from four days to thirty
days; and

] changing the design stream flow for chronic aquatic life protection from Q..,, to either
Qso5 Of Qseuso-

Wheeling-Pittsburgh suggests that the Water Resources Board consider carefully the status of
water quality criteria in other states including Pennsylvania.

Conclusion

Wheeling-Pittsburgh recognizes at least in part the difficulty of your task. We can only request
that you weigh carefully your decisions in terms of both water quality and the economic needs
of West Virginia.

If you should require any additional information, would like further explanations of our
comments or if we can be of help in any way, please contact me.

Sincerely,

William R. Samples
Director - Environmental Control
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Dear Sir or Madame:

Kaiser Aluminum & Chemical Corporation appreciates this opportunity to comment on
proposed changes to West Virginia State Water Quality Standards.

The Environmental Quality Board (the Board) proposes to change the basis for the
cyanide water quality standard from free cyanide to total cyanide without changing the numerical
standard. The proposed change would have the effect of substantially reducing the standard
The state has provided no rationale for doing sc.

U.S. EPA documents supporting Federal Ambient Water Quality Criteria indicate that
free cyanides represent the bioavailable and toxic species. Many of the complex cyanides
included in total cyanide are low-toxicity, inert species that are undissociable and not absorbable.

Federal maximum contaminant levels (MCLs) and maximum contaminant level goals
(MCLGs) for cyanide are based on free cyanide. In the preamble to Final EPA Drinking Water
Rules on 18 Synthetic Organic Chemicals, Five Inorganic Chemicais (FR Vol 57, No. 138/
July 17, 1992/page 31786). EPA states "The Agency agrees with commenters that conly free
cyanides would be regulaied because these are the species of health concern due to their
bicavailability and toxicity."”

Changing the basis for the cyanide water quality standard from free cyanide to total
cyanide tightens the standard dramatically without improving protection of human health or the
environment. In some cases total cyanide levels in industrial discharges may exceed free
cyanides by a factor of 100 or even by a factor of 1000. The ferro-cyanides and other complex
cyanides are low-toxicity, stable compounds that do not represent a threat to human health or
the environment.
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Water Quality Standards Comment
July 11, 1994
Page 2

Kaiser Aluminum & Chemical Corporation urges the Board to retain free cyanide as the
basis for the cyanide water quality standard. Changing the basis to total cyanide would place
an unnecessary burden on industry without providing significant benefit for human health or the

environment.

Sincerely, _
I. W, Vinzant

Region Corporation Environmental Manager

TWV/shh
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1.6 West Virginia
Highlands Conservancy

Route 1, Box 107
Kenna, West Virginia 25248

September 27, 1983

Water Resources RBoard
1205 Greenbrier Street
Charleston, WV 25311

Re: Comments on propesed amendments
0 Administrative Regulations,
Series I, II, and IIZI

Gentlemen:

In response to your Notice of Public Eearing, appearing
in the Charleston Gazette on August 12, 1983, and to supplement
my oral comments made at the public hearing held on September 19,
1983, I wish to comment on the preoposed amendments and rsevisions.

I.

The cover letter to the proposed regulations indicates
that "the Board has reviewed and proposed these changes and scrme
others as indicated in the text. These proposals do not necessarily
indicate the Board's consensus . . .". . I am informed by Ms. Hunter,
the beoard secretary, that the propesals contained in the document
sent to public notice do not result from any formal board action,
by way of a vote, but rather are a collection of various proposals
and ideas ccllected from written and coral suggestions made at pub-
lic meetings since May of 1983, The openness of this process is
commendable. ’ :

Since you have invited discussion about not only these
changes but other areas of the regulations, it is guite likely
that you will wish to amend the preoposed rules as a result of the
‘comments receivaed. Under § 2%A-3-6(a), vou would then be reguired
to file a description of any such changes and a statement listing

" the reasons for the amendments occurring after public comment. I

" assume that at some polint after public comment the board will take
. formal action, by a vote, to determine exactly what rules it is
‘proposing. OCnly when this is done will the public know exacitly
what it 1s the agency proposes; accordingly, at that point the
brocess reguired by article three of chapter 29A is triggered,
reguiring notice and hearing ©f the rules actually formally
proposed by the board. -

IE.

r

" Generally, the approach to protection of water guality
taken by the existing Series I is a gcod one, and should be

Tre nroservation amdd conservation of natural, scenic, and fistorical areas of significance within West Mirginia,
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Water Rescurces Board
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changed only where a pressing need is demonstrated and after an
opportunity for necessary technical studies to be completed and
reviewed by the public. Many of the proposed revisions are much

more than a fine-tuning of
zone” for the public water
streams" proposal, and the
many metals are broad, new
untested.

existing concepts; the new "protection
supply use category, the "low flow
shift to twe levels of criteria Zor
concepts which are both untried and

III.

My comments on specific proposed changes in Series I

are as follows:

1. p. 3, § 2(d), "low flow streams" definition, and p. 11,

§ 7.01 (¢}, providing that water guality standards shall

not apply to such streams:

{(a) Code § 20~5A~3a provides that "the board shall

promulgate . . .
of water guality
to be applicable
. . " {emphasis

regulations setting standards
and effiuent limitations . . .

to the waters of this State

added). The definition of-

"waters" in § 20-35A~2(e) covers ". . . any and
all waters on or beneath the surface of the
ground . . .". While "wet weather. streams" may
present difficulties in applying such standards,
"low flow streams" are c¢learly required to be
protected by § 3a, and cannoct legally be exempted

from application

of the standards.

(b) Where did the "5 mi.2" definition come from? The
West Virginia Coal Association propecsed an aver-
age cfs and 7Ql0 based definition: many in the
DWR proposed a "1 ni4" definition. If these
proposed regulations didn't result from a board

vote, and "don't

necessarily represent the con-

sensus of the board”, how (and by whom) was
"5 mien pickaed as the judgmental factor for the
streams to be stripped of protection?

{c) Geclogic and tcpographic differences across the
state make the "5 mi<" definiticon the grossest
type of "broad brush"_standard. In limestone
agquifer areas, a 35 mi“ watershed may produce 2
guite substantial flow (of several hundred gpm):
in areas which have been substantially deep mined,

artificially high

(or low) subsurface drainage

can exXist, making a flow standard based on surface
area guite imprecise.

A m e e e eaREeTTRE L g Ea o w ol L E -
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Cme (d) What percentage of the state's permitted mine
discharges go into streams which will be stripped
of protection by this propcsed change? No study
has been done. Under this proposed concept, a
mine discharging iron water or acid water which
grossly exceeded the standards would be free
from citation by an inspector, for stream quality
violations. The presence of effluent limitations
in a permit does not alleviate this problem.
Effluent limits are only judgments (albeit edu-
cated ones}) as to what given pollutant concen=-
tration in a specific discharge will, taken in
combination with all other discharges, hopefully
allow. achievement ©f in-stream standards.
Effluent limitations alone are no more adeguate
to prevent degredation of low flow streams than
they are to alone protect all other waters.

(e) How many miles of stream courses are botentially
affected by this change? What are the costs, in
additional downstream treatment or otherwise?

(No fiscal note, as reguired by § 29A-3-4(b) and
§ 29A-3-9, was included in the materials filed
with the secretary of state.) What are the
current uses of these streams by private resi-

- dences or farmers? What relationship exists be-
tween the flow centributed by these now-protected
streams and the abilility of downstream segnents to
assimilate industrial and POTW discharges? Where
in the administrative record are these gquestions
addressed, and the judgments of the board recorded?

(£) In summary, this change 1s ill-advised, illegal,
not based on any study, and amounts to a write-off
of an unknown amount ©f our water resources.

2. p. 10, § 6, Category Bl. Water Supply, Public:

(a) The magnitude of this change is not properly shown
in the proposed revision, because of several typos.
Previous Category Bl provided:

This category is used to describe all
waters used by the public for drinking

PUrpoOses . - s __

The changes shown in your draft do not show that
the phrase underlined above has been eliminated,
and replaced by all stream segments used for
drinking purposes." Are we no longer going to
protect the use of groundwater’ for drinking, or
protect for this future use streams not
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T o " currently used? The one-half mile protection

zoneg is to extend upstream IZrom the "intake".
Though not defined, "intake" is commonly used
to refer only to municipal or cother formal,
licensed water supply systems.

(b} When combined with the new dual criteria in § 8,
with differing levels of allowable pollutants
"For Protection of Human Health and Trout” and
"For Protection of Warmwater Agquatic Life", the
one~half mile zone for public water supply use
presents another concern: beyond this one-half
mile "protection zone", the lesser "warmwater
aquatic life" criteria for cadmium, copper,
chromium, lead and silver will apply. The
problem is that the discharge/s of these metals
could be very near upstream from the one-half 1/
mile zone; these toxic metals are bicaccumulative
and their expected dilution within the one-half
mile protected zZcne cannot be countéed on to pre-
vent this accumulative effect in human body
tissues.

3. p. 11, & 7.01(£f), providing an alphanumeric identification
system and providing for use category assignments based on
:} existing water guality: the comprehensive study process
: implied by this provisicn is long overdue; however, the
assignment of use categories based on existing water guality
alone is not a principle that should be fixed in the
regulations. [+ would be most unwise to downgrade or assign
uses based on existing guality without first considering
improvement of. gquality in a stream segment as an attainable
goal, as contemplated by the Clean Water Act and federal
regulations.

4. p. 13, § 7.31: If the Greenbkbrier is added to the section
heading, shouldn't it also be included in the text?

5. p. 13, § 7.32 Bluestone Lake: Why was this lake removed?
Was 1t because Of the existing exception, deleting Category
D, and therefore prohibiting hydropower developments as
proposed by the Corps? This seems as odd way to make a
policy judgment that a wvariance from the regulations is to
be granted for this use; no_variance proceeding has been
conducted on this change. If the lake is to be removed
as a separate section, shouldn't it be merged into § 7.31
above (which now stops at the lake's tailwaters)?

i)'"” 1/  The common testing method for these'metals is to analyze
‘ . £ish body burden.
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"B p. 14, § 7.52(b), downgrading uses con the Ohio near Cow
Creek, Pleasants County, and p. 15, § 7.61(c), changing
values for phenol and phenolic¢ materials on the Monongahela
north of Morgantown: These two changes appear to be a
grant of the variances requested by American Cvanamid and
Borg Warner, respectively, without all the bother of com-
pleting the process established in the Beard's "Regulations
for Revisions of Water Quality Standards"™ of June 29, 1881.
If the document sent to public notice didn't result from
formal board action, by a vote, and doesn't "necessarily
indicate the Board's consensus"2/, then how &id these
changes come about?

I hope this process is not an example of how use categories
will be assigned in the future, under proposed § 7.01(f).

7. § 8 generally: Problems with the new "dual range" criteria
for cadmium, copper, chromium, lead and silver are discussed
under ¢ 2(b) above in these comments.

8. p. 25, § 8, Iron criteria: Most surrocunding states have a
1.0 mg/l total iron standard. The Ccal Asscciation proposed
1.0 mg/l dissolved iron; American Electric Powar proposed
the BPA-reactive ferrous iron standard proposed here by the
Board. . The Division is conducting ongoing studies on
another proposed standard. Until these studies are complete
and their proposals known, it is difficult to evaluate the
standard propossd here.

9. The statement of David Flannerv, regquesting an "interprsta=-
tion" of the existing anti-degredation policy in § 4 of Series
I: This proposal asks the Beard to state that the policy
intends to protect against degredation only "uses" and not
"existing water guality" in terms of background pollutant
concentrations. This suggestion misses the mark in several
respects:

(a) § 4, the anti-degredation policy, has a three-
tiered approach:

(1) 4in all waters other than trout, high
guality, and national resource categories,
the "existing beneficial uses must be
maintained and protected" (§ 4(a)) unless
a variance is granted due to unattaina-
bility ©f the use;

2/ See discussion in Section I of this’letter.
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(2) in trout and high guality waters, "waters
must be maintained at their existing high
quality” (§ 4(e)) unless a variance is
granted for "necessary and justifiable
economic or social development”;

(3) in national resource waters, no degradation
is allowable, and the board has no power to
grant variances (§ 4(g)).

{b} What Mr. Flannery wants the Board to do is to make
the "use protection™ apply to._all three tiers, rather
than just the first one where it is stated. This is
not necessary to achieve his goal ¢f moving toward a
general permit for the oil and gas industry. Such a
general permit could apply the anti-degredation policy
as interpreted by the Chief; Mr. Flannery's clients
who proposed to discharge pit wastes which would
"Viclate the "existing high gquality" for the middle
tier of waters could then apply for permission to dis-
charge a greater than background concentration of
specific pollutants, based on theilr showing of "neces-
sary and Jjustifiable econcomic or social development,
as provided in the policy.

(c) Any statement by the Board which sought to guide the
chief's interpretation of the antidegredation policy
in § 4 would be an "interpretive rule", as defined by
§ 28A-1-2(c) and would itself regquire full promulga-
tion in accord with article 3 of chapter 28A.

Iv.

My comments on specific changes in Series II are as

follows:

1.

e

P. 10, § 3.02(d): This new provision would allow the Chief
to follow NPDES procedures when issuing state act permits.
"May" should be changed to "shall" so that there is one
procedure applicable to a2all permits regarding public notice,
comment period, etg.

p. 27=-30, § 4.04(g), Plan for Abandonment and Application to

Abandon a Mine: The proposed revisions are a good way £0

clarify for all involved these two complementary, but sep-

arate reguirements. Especially commendable is the provision

for financial assurances if necessary to assure acceptable

water guality from any discharges after abandonment of a mine.
r

- ——— —— me
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}.._mgrm

p. -61, §-9.02-(c):--The proposed new language which would

allow the Chief to modify a permit in response to a defined
emergency, and then incorporate any changes reguired after
public comment, is. a good way to assure speedy action where
needed yet avoid the problem of no public input.

Thank you for the opportunity to comment on these pro-

posed changes. .

Sinceraly,

chn Purbaug
ttorney at Law

JP:crh
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Innsbrook Technical Center
5000 Dominion Boulevard
Glen Aller, Virgimia 23000

July 12, 1994 ]
VIRGINIA POWER

Dr. David E. Samuel : - RECEIVED

Chairman
West Virginia State Water Resources Board L 131984
615 E. Washington Street > S
Charleston, WV 25311

ENVIRONMENTAL QUALTY BOARD
CHARLESTON, WEST VIRGINIA

Dear Dr. Samuel:

Virginia Power 1s pleased to submit the attached comments
concerning proposed amendments and revisions to West Virginia's
Title 46 Legislative Rules, Series 1 - Regquirements Governing Water
Quality Standards. Virginia Power is an investor owned state~
regulated electric utility company engaged in the generation,
transmission, distribution and sale of electricity. our power
generation facilities include the West Virginia Energy Center,
located in Grant County, West Virginia.

2 summary of the issues with which we are concerned is provided
below. A detailed discussion of each issue 1is presented in the
attached conments.

1. Separate mixing zone requirements should be included for
thermal and chemical pollutants.

2. Other mixing zone issues:
Mixing zones should be allowed to overlap one another.

Mixing zones for the protection of aguatic 1life should be
allowed to overlap public water supplies.

Mixing zones for human health standards should be allowed in
Category A waters.

The mixing zone requirement for lakes 1is overly conservative
and no provision is provided to allow for waiving of this size
restriction where its inappropriateness can be demonstrated.

A reqguirement that mixing zones not be allowed where the
instream wastewater concentration is greater than 80% is
unreasonable.

Mixing zones consistent with those allowed for warm water
species are also applicable, and should be allowed, in trout
waters. ' o




Dr. Sanmuel
July 12, 1994
Page 2 :

3. The State Water Rescurces Board (SWRB) should seri%psly
reconsider an across—-the-board cancer risk factor of 10

4. The standards should specifically allow for calculation of a
Water Effects Ratio (WER).

5. The SWRB should seriocusly reconsider the necessity of adopting
enforceabple standards based on secondary drlnklng water
standards. :

6. Specific recommendations are made concerning the numeric water
quality standards proposed for arsenic, beryllium, cadmium,
chlorine, c¢yanide, mercury, selenium, and silver. For a
number of these parameters the SWRB has proposed human health
standards even though there is significant concern by the
scientific and regulated communities, as well as by EPA, that
the numbers proposed are inappropriate. Adoption of human
health standards for these parameters should be deferred until
the outstanding issues have been resolved.

7. The SWRB should adopt water gquality standards for dissolved
metals.
8. Section 46-1-9. Establishment of Safe Concentration Values

should be removed and included in guidance documents.

Virginia Power urges your careful consideration of these comments
before final adoption of the proposed standards. Wée would be happy
to meet with the SWRB or members of 1ts staff to discuss any or all
of our comments. :

Please feel free to contact me at 804/273-2990 or Ken Roller at
804/273-3494 should you have any questions.

Sincerely,

S

B.M. Marshall, P.E.
Manager
Water Quality

Attachments
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VIRGINIA POWER COMMENTS CO . WEST VIRG LA
PROPOSED AMMENDMENTS AND REVISIONS TO WEST VIRGINIA’S
WATER QUALITY STANDARDS REGULATION
July 11, 1994

ENVIRONME

t

TEMPERATURE/THERMAI. MIXTNG ZONES

Heat, unlike most chemical pollutants, dissipates rapidly to the
environment and is not considered a bicaccumulative pollutant. It
is, therefore, appropriate to make a distinction between thermal
and non-thermal (chemical) mnmixing zones, and Virginia Power
strongly supports the establishment of separate mnixing zone
criteria for chemical and thermal discharges.

Establishment of thermal mixing zones is done indirectly in Section
4.1.d. of West Virginia’s proposed regulation which states that
"All applicable reguirements of Section 316(a) of the Federal Act
shall apply to modifications of the temperature water quality
criteria provided for in these rules." The proposed regulation
also contains the following language concerning thermal mixing
zones in Section 5.2.h.:

"In the case of thermal discharges, a successful demonstration
conducted under Section 316(a) of the Clean Water Act shall
constitute compliance with all provisions of this section."

A 316(a) demonstration is, therefore, the only provision which
differentiates between chemical and thermal mixing zones in the
proposed regulations. Since 316(a) demonstrations are gquite
expensive (Virginia Power estimated in 1990 that the minimum cost
of a Section 316(a) demonstration was $500,000), and time-
consuming, they were clearly intended to be a mechanism for
variance when compliance with water quality standards is an issue.
While 316(a) variances should certainly continue to be available
(upon the proper demonstration), as Congress intended, they are not
suitable substitutes for a mixing 2zone policy to be applied
routinely 1n permits for thermal discharges, and, therefore,
specific language must be included in the Water Quality Standards
(WQS) regulations to differentiate thermal from chemical mixing
zones.

A specific distinction is made by the Virginia Department of
Environmental Quality (DEQ) in their Water Quality Standards
Regulation, which contains the following mixing zone language for
thermal discharges:

"The size of a thermal mixing zone shall be determined on a
case by case basis. This determination shall be based upon a
sound rationale and be supported by substantial biological,
chemical, physical, and engineering evidence and analysis.
Any such determination shall show to the [Virginia State Water
Control] Board’s satisfaction that no adverse changes in the
protection and prcpagation of balanced indigenous populations




of fish, aquatic life, and wildlife may reasonably be expected
to occur. A satisfactory showing made in conformance with
Section 316(a) of the Clean Water Act shall be deemed as
compliance with the requirements of this paragraph."

The above language recognizes that in many cases a thermal mixing
zone can be adeguately established uSing scientific studies much
less intensive, but every bit as convincing, as a full blown 316(a)
demonstration. Virginia Power recommends that this or similar
language be included in West Virginia’s Water Quality Standards
regulation to separate chemical and thermal mixing zone
reguirements.

MIXING ZONES (Section 5.0)

5.2.a. The proposed West Virginia WQS requlations allow for the
determination of miXing zZones on a case-by-case basis.
The sizing of the mixing zone 1is based on linear
distances from the point of discharge, surface area
involvement, and the volume of receiving water available
for mixing. Fach of these seem to be reasocnable
regquirements for establishment of gite-— speCific mixing
zones; however, to limit the length of all mixing zones
to 50 times the width (Section 5.2.g¢.B.), or the width of
all mixing zones to 1/3 the width or 1/2 the cross
sectional area of a receiving stream (Section 5.2.d.) is
arbitrary and lacks a technically sound ecological or
human heath basis; particularly for thermal discharges.
As discussed.preViously'heat dissipates rapidly following
discharge to a receiving stream, and cannot be considered
a conservative (or bicaccumulative) pollutant. To
arbitrarily limit the length or width of a thermal mixing
zone is, therefore, inappropriate, and may unnecessarily
discourage, or preclude to, the use of certain
technologies such as diffuser systems.

With respect to chemical mixing zones, the Virginia DEQ
has established guidancel for determining mixing zones
on a case-by-case basis uSing mixing 2zone sizing
restrictions specified in Virginia’s wQs regulation The
DEQ’s guidance is routinely applied in developing
effluent monitoring reguirements for Virginia NPDES
permit holders. Virginia Power recommends that West
Virginia take a similar approach in implementing their
mixing zone policy.

1 YOWRM Guidance Memo NO, 93-015: Guidance on Preparing
VPDES Permits Based on the Water Quality Standards for
Toxics." Virginia DEQ-Water Division, Office of Water
Rescurces Management, June 22, 1993.

2




5.20b‘

5.2.C.

Section 5.2.a. also states that the State Water Resources
Board (SWRB or Board) will consider the mixing
characteristics and the presence of other nearby
dischargers in the establishment of a mixing zone. ©n
the surface, this condition seems reascnable; however,
according to section 5.2.g.E. mixing zones will not be
allowed to overlap cne ancther. This is an unreasonable
condition as Total Maximum Daily Loads (TMDLs) may be
developed for a stream, and egquitably allocated among
dischargers with overlapping mixing zones established
using the spatial requirements outlined in the proposed
regulation. Under this scenario, instream concentrations
within the overlapping mixing zones may exceed background
stream concentrations, but would not exceed water gquality
standards.

Allows for establishment of a zone of initial dilution
(ZID). This section also states that chronic criteria
for the protection of agquatic life and criteria for the
protection of human health from the consumption of fish
tissue may be exceeded within the mixing zone but shall
be met at the edge of the assigned mixing zone. Virginia
Power supports the establishment of a zone of initial
dilution to meet acute water quality standards.

According to this section, mixing zones shall not overlap
public water intakes or bathing areas. This provisiocn is
disturbing for several reasons. First, it fails to make
any distinction between agquatic life and human health
criteria, the later of which are the only criteria with
which the SWRB should be concerned with respect to a
public water supply intake or bathing areas. In
addition, Section 6.2.e. of the regulation, defines
Category A waters (Water Supply, Public) as "the stream
segment extending upstream from the intake for a distance
as defined in Section 7.2.a.B" (5 miles or t¢ the
headwaters if < 5 miles). The presence of a public water
supply intake in a thermal mixing zone is not problematic
as thermally enriched waters pose no threat to water
supplies. In fact, a beneficial effect can be realized
during winter months by keeping water intakes ice free.
The presence of a bathing area in a thermal mixing zone
is not problematic as thermally-enriched waters pose no
threat to bathers.

Section 7.2.a.B. goes on to state that each water supply
public must be protected "by prohibiting the discharge of
any pollutants in excess of the concentrations designated
for the Water use Category in Section 8" (i.e., no mixing
zene is allowed for Category A pollutants for five miles |
upstream cf a public water supply intake). Further,
within 1/2 mile above the intake, effluent limits may be
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5.2.6.

established for the protection of human health that
require additiocnal removal of those pollutants. This
condition indicates that the SWRB may actually require
removal of effluent pollutant concentratiocns to below the
human health standard.

Mixing zones for compliance with water quality standards
for the protection of aquatic life should be allowed to
overlap public water supply intakes. In addition, mixing
zones should be allowed for human health standards in all
cases where a discharger is located far enough upstream
that under "critical" flow conditions (receiving stream
and effluent), and given the mixing zone sizing
restrictions of Section 5., sufficient receiving stream
assimilative capacity exists to ensure the standard will
be met in the receiving stream above the public water
supply intake (physical structure).,

Human health standards to protect from drinking water
effects are developed assuming human consumption of two
liters per day at pollutant concentrations greater than
the standard itself. Considering the above
"conservative" mixing assumptions under normal receiving
stream and effluent discharge conditions pollutant
concentrations in the receiving stream should ke well
below the applicable standard. Only under extreme
conditions would instream concentrations ever be expected
to appreoach the standard, and only then for short periods
of time.

According to this section the volume of a mixing zone in
lakes or other surface impoundments, is not to affect in
excess of ten (10) percent of the veolume of that portion
of the receiving waters available for mixing. This
condition is overly conservative and no ecolecgical or
hydrological raticnale is provided to warrant this
restriction, especially for situations such as run of the
river reservoirs. Moreover, compliance with this
requirement is problematic because precise measurements
of the volume of a mixing zone in a lotic water body are
extremely difficult and costly, especially given the
constant dynanmics of lakes and impoundments (e.g., due to
wind, rainfall, effluent guality and quantity, etc.) and
the time lag for analytical results. Virginia Power
requests that this volumetric restriction be deleted.
Notwithstanding this request, no provision is provided,
however, to allow for waiving of this size restriction
where its inappropriateness can be demonstrated.
Therefore, it is recommended that the language in section
5.2.1. be amended as follows:




5.2.9.D.

5.2.3.

The Chief may waive the requirements of subsections
(d), (e), and (g)(B) above if a discharger provides
an acceptable demonstration of:

Mixing zones will not be granted where the instream waste
concentration of a discharge is greater than 80%. This
requirement is unreasonable for the following reasons.
First, a definition of instream wastewater concentration
is not provided in the requlation. In addition,
depending on the size of the receiving stream in
guestion, the velume associated with the remaining 20%
may provide substantial assimilative capacity. Also, a
mixing zone can be sized such that even though the
instream wastewater concentration at a particular flow
exceeds 80%, the concentration of a pollutant at the edge
of the spatially defined mixing zone would not.

Upon implementation of a mixing zone in a permit, the
permittee shall provide documentation that demonstrates
to the satisfaction of the Chief that the mixing zone is
in compliance with the provisions outlined in subsections
(), (d) and (g)(B).

The above language could be interpreted to mean that even
if the Chief waives the mixing zone sizing requirements
of subsections (d) and (g)(B), once the site-specific
mixing zone is implemented in the permit, the permittee
would still be required to demonstrate that the mixing
zone is in compliance with these sections.

CRITICAL STREAM FLOWS (Section 7)

7.2.b.

This section specifies that in the absence of any special
application or contrary provision, water quality
standards shall apply at all times when flows are equal
to or greater than the minimum mean seven consecutive day
drought flow with a ten year return frequency (7Q10).
However, the section also states that all exceptions to
this condition (Section 7.2.c.A.-D.) do not apply to
trout waters.

Exceptions include among other things, flows less than
7010, and ZID’s. Therefore, as these exceptions would
not apply to trout waters, all WQS would apply at all
flows 1in trout waters. This would mandate that the
lowest recorded recelving stream flow be used as the
basis for establishing a mixing zone in trout waters.
Such a condition is extremely unreasonable in light of
the conservative nature of the standards and the exposure
and averaging periods associated with the standards. 1In
addition, a requirement that all water guality standards
are to apply in the ZID during all flows is essentially
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a requirement to meet the water quality standard at the
end-of-pipe (i.e., no mixing zones allowed).

Section 7.2.b., therefore, ignores the fact that
sensitive cold-water species such as trout were
considered in the development of most water gquality
criteria, and that the toxicity of any pollutant to trout
is also dependent on the concentration of the polilutant,
and the duration and freguency of exposure to the
pellutant {i.e., mixing 2zones, consistent with those
allowed for warm water species, are also applicable where
trout are concerned). Based on the above, Virginia Power
recommends that the SWRB allow for mixing zones in trout
waters consistent with those allowed for warm water
species in all other waters,

7.2.c.C. As discussed above, this section states that water
quality standards will not apply in the zone of initial
dilution of any mixing zones which are established
pursuant to Section 5. Exceptions to chronic water
guality standards are also allowed in the nmixing zone
from the point of discharge to the edge of the mixing
zone proper; therefore, it is recommended that the added
language be deleted, as the existing language
incorporates any nixing zone, including a 2ZID,
established in accordance with Section 5.

THE SWRB SHOULD &5 OUSLY RECONSIDER AN ACROSS—-THE-BOARD CANCER
RISK FACTOR OF 10~

The draft WQS regulations contain human health criteria based on an
across—-the-board risk level of 10~% (Sections 8.2.a & b.). In the
preamble to National Texics Rule (NTR [57 FR 60863-4, December 22,
1992]), the EPA recognizes that the adoption of a particular risk
level is a policy decision to be made within each state. The
national human health criteria were, therefore, based on state-
specific risk levels of either 107~ or 1078, "either of which is
consistent with EPA policy and with the requirements of the Clean
Water Act". However, the EPA also states in t%e preamble toc the
NTR that they have historically considered a 107 - risk level "to be
adequately protective", In fact the human health standards for
four states (and Puerto Rico), promulgatgd in the NTR, are based on
an across the board risk level of 10 Further, the existing
human health standards promulgatedf?y both Virginia and Maryland
are also set at a risk level of 10

Since the EPA considers both risk levels to be consistent with
their policy and the CWA, it is important that the State of West
Virginia make an informed decision concerning the risk levels on
which their human health standards are to be based. An across-the-
board adoption of a 10°° risk level would mandate the reduction of
surface water concentrations to levels ten times lower than those
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the EPA considers "adeguately protective”. Such reductions could
only result from significant expenditures by both industry and the
public, and could place West Virginia at a competitive disadvantage
with neighboring states that have less restrictive, yet still
"adeguately protective", standards. Therefore, Virginia _Power
recommends that the SWRB seriously consider adoption of a 107> risk
level.

An alternative to adoption of an across-the-board risk level would
be the adoption of different risk levels depending on the perceived
threat a pellutant poses to human health. For example, in the NTR,
the EPA promulagated human health standards for New Jersey with a
107° risk level for all Group A and B carcinogens, and a 107> risk
level for all Group C carcinogens. The EPA also states in the NTR
that "if there is no clear expression of preference by a State, EPA
alsg believes it is reasonable for States to adopt a risk level of
107° for many of the covered carcinogens and a more stringent risk
level of 107 ° for those carcinogens with substantially higher
bioconcentration factors.™

STANDARDS SHOULD SPECIFICALLY AILTOW FOR CALCULATION OF A WATER
EFFECTS RATIO. :

On Tuesday, December 22, 1992, the EPA published their Water
Quality Standards; Establishment of Numeric Criteria for Priority
Toxic Pollutants; State’s Compliance (57 FR 60848 - 60923). This
regulation, commonly Xknown as the National Toxics Rule (NTR)
promulgated for 14 States, the chemical-specific, numeric criteria
for priority toxic pollutants. The water gquality standards for a
number of metals promulgated during this rule are expressed as "a
function of the water effect ratio, (WER)". The water effect ratio
is defined on page 60917 as "a specified pollutant’s acute or
chronic toxicity values measured in water from the site covered by
the standard, divided by the respective acute or chronic toxicity
value in labeorateory dilution water." The WER, therefore, allows
for correction of the natiocnal water quality standards to reflect
site-specific parameters (e.g., TSS or TOC) which may increase or
decrease the toxicity of a particular metal, when compared to the
toxicity exhibited by the metal in laboratory water.

By incorporating the WER into the NTR, the EPA has in essence
created a floating standard for each metal for which a WER may be
calculated. 1In the absence of a site-specific WER study, the WER
is assumed to be 1 (i.e., the toxicity of the metal in site water
is equal to that of the metal in laboratory water). Since the WER
is part of the NTR no formal public notification process is needed
each time a WER is performed, as would be the case if the WER were
not included in the regulation.

The State of Maryland has adopted a Water Quality Standards
Regulation (effective date June 7, 1993) which expresses the
standards for a number of metals as "dissolved or bioleogically
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available egquivalence". Procedures to be used to derive the
bioclogically awvailable portion of the metal (to perform a WER
study) are described in COMAR 26.08.04; which is specifically
referenced in the Standards regulation.

Virginia has also incorportated WER language into their draft wWater
Quality standards regulaticn which the Virginia Water Control Board
has approved for public hearings (sse attached language).

Based on the above, Virginia Power recommends that the SWRB also
incorporate WER language intc West Virginia‘’s Water oQuality
Standards regulation.

SPECIFIC WATER QUALITY CRITERIA (Section 8)

Human Health Standards Based On Organcleptic Effects:

Proposed enfeorceable human health standards based on secondary
drinking water standards (e.g., chloride, fluoride) are
inappropriate. Secondary drinking water standards, or secondary
maximum contaminant 1levels, are not federally enforceable but
instead are meant to offer guidance to states. These standards are
based on odor, aesthetics and appearance. If these guidance values
are adopted as water guality standards, they can no longer be used
as guidance but are instead enforceable standards.

Virginia Power urges the Board to carefully reconsider the
necessity of adopting enforceable standards based on guidance
values which rely so heavily on aesthetics as their basis.

ARSENIC:

The SWRB has proposed human health water gquality standards for
arsenic of 0.14 ug/l (Category A, public water supplies) and 0.018
(Category C - water contact recreation). Both numbers are also
found as human health standards in the National toxics rule;
however, it appears that the EPA has proposed a human health
standard of 0.018 ug/l for protection from drinking water and fish
consumption, and a standard of 0.14 ug/l for protection from fish
consumption only. West Virginia’s human health standards for
arsenic, therefore, appear to be the reverse of those promulgated
by the EPA in the NTR. It should also be pointed out the NTR
arsenic human health standards are for inorganic arsenic; West
Virginia’s standards do not appear to differentiate between organic
and inorganic arsenic.

In the past the scientific and requlated communities have raised
serious concerns regarding EPA proposed maximum contaminant levels
(MCL) for arsenic in drinking water, and related state and EPA
surface water gquallity standards for arsenic. One major concern has

been that in establishing their standards for arsenic, the EPA has




assumed a linear dose-response relationship for cancer (i.e., they
have assumed that any incremental increase in the administered dose
of a carcinogen results in a linear incremental increase in the
risk of cancer).

With respect to arsenic, however, assumption of a linear dose-
response relationship may not be scientifically sound. The EPA
Science Adviscry Board (EPA=-SAB-EHC-89-038, Letter from SAB to
William Reilly, September 28, 1989) concluded that while "there is
clear evidence that arsenic ingested at high doses can cause cancer
in humans... [t]he risk of skin cancer at doses encountered in U.S.
tap water has not been empirically determined.” The S8SAB also
concluded that "[c]onvincing evidence of human metabolism of
ingested indrganic arsenic has been presented by the EPA", and that
"[Elhe findings indicate that daily doses of 250 to 1000 ug
As” " /person/day or less may be largely detoxified." Based on the
above, the SAB recommended that the EPA "develop a revised risk
assessment based on estimates of the delivered dJdose of non-
detoxified arsenic to target tissues", and "consider the potential
reduction in cancer risk due to detoxification in establishing an
MCL for arsenic".

In proposing the NTR human health standards for arsenic, the EP2,
however, has apparently ignored the conclusions and recommendations
of the SAB. This is apparent by examining the EPA’s response to
comments related to the proposed arsenic standards (57 FR 60887-
60888). For example, in response to a commentor who questioned the
effects of arsenic at low doses and who suggested that a threshold
for arsenic toxicity may exist, the EPA stated the following:

"At the present time, there is no substantial data base which
demonstrates that arsenic has a threshold for adverse effects.
Marcus and Tispin theorized that there is a threshold for
arsenic. However, there is no adeguate proof that such a
threshold exists., In addition, it should be noted that there
is not an adeguate epidemioclogy study on U.S. populations.
Accordingly, at present time, there is no way to establish the
presence or absence of a threshold level for arsenic."

In the above response the EPA acknowledges (as had the SAB) that
there are serious gquestions concerning the assumptions used to
derive the arsenic human health standards (i.e., possible toxic
threshold and inadegquate epidemiological studies on U.S.
populations); however, it is their opinion that adequate data do
not exist to demonstrate that an arsenic thresheold exists. The
requirement for an "adeguate demonstration" of a toxic threshold
for arsenic in order not to promulgate a MCL (or water guality
standard) is clearly not what was intended by the SAB when they
recommended that EPA "consider the potential reduction in cancer
risk due to detoxification in establishing a maximum contaminant
level for arsenic" (EPA-SAB-EHC-89-038, Letter from SAB to William
Reilly, September 28, 1989).




The EPA is under a court~ordered deadline to propose drinking water
standards for arsenic by November 1935 and to promulgate the
standards by November 1987, Therefore, in 11ght of the fact that
51gn1f1%ant questlons still remain concerning the toxicity of
arsenic Virginia Power recommends that the SWRB postpone
1nc1u51on of human health water quallty standards for arsenic until
such time as a revised MCL for arsenic has been promulgated by the
EPA. If the Board finds that it must adopt a human health standard
for arsenlc, then it is recommended that a concentration of 50 ug/1l
arsenic (as inorganic arsenic) be established for the protectlon of
public water supplies. This water quality standard for arsenic has
been promulgated by both Virginia and Maryland.

BERYLT.TUM:

In the NTR, the EPA concluded that "it is necessary to give further
con51deratlon to the toxicity and carcinogenicity of beryllium
through ingestion before promulgating human health criteria. In
the final rulemaking regardlng beryllium (see 57 FR 31776, July 17,
1992), Agency analysis of the ingestion route of exposure failed to
provide definitive evidence that correlates ingestion with tumor
appearance." Based on the lack of this type of demonstration, the
agency concluded that the proposed criteria are not scientifically
defensible. Therefore, Virginia Power recommends that a human
health standard for beryllium not be promulgated until the EPA can
resolve the outstanding issues related to this parameter.

CADMTIUM:

The proposed rule contains a human health standard for cadmium
which is hardness-based. The EPA in their NTR, did not publish
human health criteria for cadmium because they were not
"scientifically defensible". Therefore, unless the SWRB has data
for cadmium, in addition to that used by the EPA in reaching their
decision, Virginia Power recommends that no human health standard
for cadmium be included at this time.

CHLORTNFE: , . B -

A human health standard for chlerine of 10 ug/l is illogical and
cannot be scientifically sound in light of the fact that chlorine
is commonly applied to municipal water supplies as a disinfectant,
and is routlnely discharged from water treatment plants to drlnklng
water systems in concentrations well above the 10 ug/l surface WQS.

For example see Heather Carlson-Lynch, Barbara D. Beck,
and Pamela D. Boardman, "Arsenic Risk Assessment,"
Environmental Health Perspectives 102, No. 4 (April
1994).

10




CYANTDE:

Both human health standards for cyanide are the same as the chronic
surface water standards. It is inappropriate and scientifically
unsound to promulgate aguatic life criteria (standards) as human
health standards. The EPA in their NTR, and the State of Virginia
have both adopted human health standards for cyanide of 700 ug/1
(for protection of drinking water supplies) and >205,000 ug/l (to
protect for effects from fish consumption). Therefore, Virginia
Power recommends that the SWRB update the existing human health
standard with standards protective of human health and not aguatic
life. : - -

MERCURY :

A proposed human health standard for mercury, in both Categery A
and Category C water bodies, is that the total organism body burden
of any aquatic species shall not exceed 0.5 ug/g as methylmercury.
The EPA in their NTR regquire that edible fish tissue be measured
for mercury following exceedence of the 0.012 ug/l chronic mercury
standard more than conce every three years, The trigger value for
additional action is 1.0 mg/kg, which is considerably higher than
the 0.5 ug/g (mg/kg) body burden proposed by the SWRB. Virginia
Power recommends that the SWRB not include the proposed mercury
standard of 0.5 ug/g body burden, but instead include conditions
similar to those of the NTR that require additional studies of fish
tissue following exceedence of the chronic standard.

SETLENTUM:

The WVA SWRB has proposed a human health standard for selenium of
10 ug/l. In their NTR, the EPA did not promulgate a human health
standard for selenium. This action was taken in view of new
epidemiological data which were becoming available, as well as "the
numerous complex issues concerning essentiality, the consumption of
elevated levels by some members of the population, and the need to
ensure a protective level." 1In light of the uncertainty asscciated
with a human health standard for selenium, Virginia Power
recommends <that a human health standard for selenium not be
promulgated at this time.

SILVER:

In their NTR, the EPA promulgated its 1980 criteria for silver,
because "the Agency believes the criteria is protective and within
the acceptable range based on uncertainties associated with
deriving water quality criteria." This approach was taken in light
of considerable question concerning the science behind other silver
criteria, and EPA’s intention to perform additional testing and for
preparation of a revised silver criteria document. (57 FR No. 246,
December 22, 1992, pg. 60883). Also, it appears that the Board is
applying a chronic standard for the protection of aguatic life as
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a human health standard for the protection from drinking water
consumption {(Category & waters). This is clearly inappropriate and
has no scientific basis. Therefore, Virginia Power recommends that
the SWRB following the EPA (and the state of Virginia) and
promulgate the 1980 criteria for silver as an acute standard. It
is also recommended that promulgation of human health standards for
silver be postponed until scientifically defensible standards are
developed. '

DISSOLVED vs. TOTAL RECOVERABLE STANDARDS FOR METALS

In an October 1, 1993 memorandum the EPA Office of Water provided
their "Policy and Technical Guidance on Interpretation and
Implementation of Aquatic Life Metals Criteria." According to page
4 of this memorandum it is now the EPA’s policy that "the use of
dissolved metal to set and measure compliance with water quality
standards is the recommended approach, because dissolved metal more
closely approximates the bicavailable fraction of metal in the
water column than does total recoverable metal. This conclusion
regarding metals bioavailability is supported by a majority of the
scientific community within and outside the Agency." The
memorandum goes on to state that "EPA recommends that State water
gquality standards be based on dissolved metal." This has already
been accomplished by two of West Virginia’s neighboring States,
Virginia and Maryland, both of which have adopted dissolved water
guality standards for metals. In light of the above, Virginia
Power recommends that the SWRB adopt water quality standards for
dissolved netals.

ESTABLISHMENT OF SAFE CONCENTRATION VALUES

Section 46-1-9 Establishment of Safe Concentration Values
essentially allows for the development of chronic aguatic life
criteria for any pollutant for which criteria do not currently
exist. These criteria can be based on the results of as few as one
acute toxicity test, and the application of one of two safety
factors depending on whether a pollutant is persistent or
bicaccumulative. The tests are to be 96-hour acute tests performed
in accordance with EPA test methods that are specifically
referenced. Cnce determined, the criteria will then be used to
requlate the effluent.

This section is disturbing for several reasons. First, it allows
for development of chronic criteria from a single acute test, the
technical wvalidity of which is certainly questionable. In
addition, it requires the application of one of two safety factors
dependent on the persistence or bicaccumulative nature of the
pellutant, but provides no guidance concerning the methods which
are to be used to establish the extent to which a pollutant would
persist or biocaccumulate. Also, it presents specific EPA and ASTM
test protocols which are to be used in conducting the acute
toxicity test(s). This locks both the State and the discharger
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inte the use of these procedures, even though better test
procedures may be promulgated or subsequently become available. For
example, the EPA acute test manual listed in this section (EPA
600/4-85/013) has already been replaced by a more current version
(EPA/600/4-90/027).

The regquirement to establish water quality criterion for a specific
chemical pollutant for which the State has not already established
a criteria, but which has the "reasonable" potential to be
discharged in concentrations which have the "reasonable" potential
to cause an excursion above a narrative water quality critericon, is
included in +the Federal Permit Regulation (40 CFR Part
122.44{(4)Y (1) (vi)). Specific procedures to implement this
requirement’ should be restricted to guidance documents, and would
be better left ocut of the Water Quality Standards regulation. For
the above reasons, Virginia Power recommends that this section be
deleted from the regulation.
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STATE WATER CONTROL BCARD . . PAGE 14
VESL0-21-00 WATER QUALITY STANDARDS - .
TEXT OF REGULATIONS
Tabis of Parssssters *
AQUATIC LIFE HUMAN HEALTH
PUBUC
FRESHWATER SALTWATER WATER ALL OTHER
ACUTE CHRONIC? ACUTE: CHRONIC? SUPPLIES* SURFACE WATERS®
SUBSTANCE ™ ugfl ug/l ugl ug/l ug/l ugl
Aceraphthene 2,200 2,700 )
Aldrin ¢ 1.0 03 1.3 0.13 0.0013 0.0014
Ammonia Ser Tablke 1 See Tabie 2 Sec Tabics 3 sexd 4
Aschracens 2,600 110,000 '
Astimony —le —t300 N
Argenic 50
Arsemic [0} 3‘60 190 L2 £l
Bariom, 2,000
Benzene ¢ 2 710
Bmo(lw ¢ 028 0.044 G311 0,49
Beero(b) fucramtbont. © QL22 0.044 il 0.49
Bearadk) flucrathons ¢ 228 0.044 0334 0.49
Betzo(s)pyrene ¢ Q28 0,044 3l 0,49
Bromoforms ¢ 4 3,600
Butvl boozy] phthalew ~3.000 —200
Codemirarn | (1128 in(hariness®)]-3.328) 0. 7852 in(mednen®)]-3.450) 43 9.3 i 0
Carboa Tetrachioride < 2.5 45
Chiordass & 2.4 0.0043 2.09 0.0040 0.005% 0.005%
Chiorida 350,000 230,000 250,000%*
Chlorine See VRE20-21-01.11
Chlorod ibroetiomethane &0 57,000
Chloroform ¢ 57 4,700
Chisepathagteny - 4200
Z:Chiovophesol pl:e] 400
Chlompyrifes 0.083 0.081 ¢.011 0.0056
Chrociam IT ! £0.8190 Imdmriam*]+3.688)  (0.23190(la(bariaems®)] +1.561) 33,000 430,000
Chromium VI 16 11 1,100 $0 an 1A
Chrysena ¢ G033 0.0d4 G311 0.49
Copper ! [0.5422 in(tmrdacm®)]-1.464)  (0.3545(in(bmrdocee)]-1.465) 22 3.7 293.7 1,300




STATE WATER CONTRCL BOARD PAGR 1Y
YR540-21-00 WATER QUALITY STANDARDS

TEXT OF REGULATIONS
AQUATIC LIFE HUMAN HEALTH
PUBLIC
FRESHWATER SALTWATER WATER ALL OTHER
ACUTE? CHRONIC* ACUTE: CHRONIC*  SUPPLIES* SURFACE WATERS!
SUBSTANCE™ ugA ug/l ug/l ugft ug/t ugh
Pyreos 560 1000
Radioactivity See VR630-21.01.12 o
Selenium * 20 5.0 300 kf! L i, Hr200 11,000
Sitver | L1.T2[in(berdness®)]-6.52) 2.3
Suifute 250.000%*
Temperatures Sew VR530-21-01.5
Tetrachloroothylens 338320 3.5103,500
Talucas 6,300 200,000
Towl dmsolved solids 500,000
Tomaplens* ¢ 0.73 0.0002 .21 0.0002 0.0073 0.0475
Li2.4 Trichloroberzene 250 30
Trichlorosthylos ¢ 27 wINe
2,4,6-Trichlorophenol ¢ 21 &5
2+(2.4,5-Trichleropbenaxy) 50
propioaic acid (Silvex)
Tribucy ktim SeaMRALLI L0013 2.0%6 —000
Vinyl Chloride ¢ ' 20 £23505,300
Zinc ! [0.2473[in(berdnam*)) -+ 0.3604)  (0.3473{in(herdoess™)] +0.7614) 95 16 5,000%"
|y to the biole :c.n.l kuu.bia

'-MM_[maﬂsmﬂbemmedudmolved ic life standards fo

* = One houruengeconwnmmnaotw be exceededmore Mcmwaymrwym_gg_g_g_gm
} = Four day average concentrarion not to be exceaded mote than once every thres years on the averags.
+ = Unlcss otherwise noted, these standards have boea calculated to protact human health from toxic effects through drinking water and fish consumption.
* = Unless otherwise noted, these standards have boen calculatad to protect human health from toxic effects through fish coasumpticn.
¢ = Chronic aquatic lifs velues bave been calculated to protoct wildlife from harmful effects through ingestion of contaminated tissus. However, the
sta.nda.rd will also protect squatic life from txic effacts.

= Chronic aquatic life mda.rd applics 0 ma.hyl meccury. is g3 ¢ wi] il gatura £ fish and shellfish.

* = Hardoess as calc:um c:rbcmmg/l. CICO, The minimum hudnaudlowed {of use in this equation shail not be less than 25 mg/L, as calcivm
carbonsts, even if the actus! ambient hardness is less than 25 mg/L ax calcium carboaats, The maximum hardness value for uss in this equation shail not
excoed 400 mg/T. as calcium carbonats, even if the actual ambient herdness is grester than 400 mg/L as calcium carbonate.

** = To maintain scceptabietaste, odor or acsthetic quality of drinking water,

= Kpown or suspectsd carcinogen, human health standards aze for a risk level of 107,

<




STATE WATER CONTROL BOARD PAGE 31
VRE80-21-00 WATER QUALITY STANDARDS

TEXT OF REGULATION

VAL -4t o1 1Y

¥. Watar Bffect Ratije

1. Description




STATE WATER CONTROL BOARD PAGE 31A
VR580=-21-00 WATER QUALITY STANDARDS :

TEXT OF REGULATION

3. Exclusions

VR680~21-01.15 Surfase-Water-Standards—for—the—Pretection—of—Himan
Healehr Dioxin Surface Water OQuality Standard

A. Dioxin (2,3,7.3-tetrachlorodibenzo=-p-dioxin)

For the protecticn of human health from the toxic properties
of dioxin ingested through water and contaminated agquatic
organisms, the ambient concentration of all surface waters
shall not exceed 1.2 parts per quadrillion (ppg) based upon
a risk level of 10¥ and a potency of 1.75 x 10*

(mg/kg~day).




{

M% UNITED STATES ENVIRONMENTAL PROTECTION AGENCY RECEIVED
iy oS REGION Hl o
¢ et 841 Chestnut Building C dUL 14 iyedg
Philadelphia, Pennsylvania 19107-4431 l
!ENWRONh$N1ALQUAuFfaoAp:
CHARLESTON, WEST ViRG@ivia |
—
Dr. Charles Jenkins
Chairman JUL i 3 1994

Environmental Quality Board
1615 E. Washington Street
Charleston, WV 25311-2126

Dear Dr. Jenkins:

Enclosed are the Environmental Protection Agency’s (EPA)
comments regarding West Virginia’s Proposed Legislative Rule on
Water Quality Standards published for public comment on June 1,
1954. EPA reminds West Virginia of the January 10, 1994 letter
(see enclosure) in which EPA disapproved portions of the State’s
water quality standards provisions. West Virginia has not vet
fully complied with the regquirements of that disapproval. The
Federal regulations at 40 CFR 131.22(a)} mandate that the
Administrator must promptly propeose and promulgate changes to
disapproved standards should the State fail to do so within %0
days after notification by the Regional Administrator that the
standards have been disapproved. We fully contend that the
standards adopted by West Virginia during the 1995 Legislative
Session should fully comply with the concerns we raised in our
January 10, 1994 letter in order to avert Federal promulgation.

We would also like to note tha%t, consistent with the
Endangered Species Act, EPA must consult with the United States
Fish and Wildlife Service (FWS) on the potential impact of
States’ regulations on threatened and endangered species. 2As a
result, we intend to work with FWS te¢ insure that their concerns
are addressed. Enclosed for your consideration is a copy of the
FWs’ comments on West Virginia’s proposed rulemaking.

As 1t is essential that the Board adopt approvable
regulations and resolve the existing disapproval of their
regulations, EP2 is willing to meét with the State to discuss our
comments and how West Virginia might comply with Federal water
guality standards reguirements. Should you have any gquestions,
please contact Ms. Claudette M. Reed at (215) 597-9927.

Sincerely,

4
%ZAlvin R. Morris, Director .
U Water Management Division

Enclosures




EPA’s Comments on West Virginia’s
Proposed Rule Governing Water Quality standards
Published on June 1, 1994

ReCEIVED

Title 46, Series 1 (§546-1)

ENVIRONMENTAL QUALITY BOARD
CHARLESTON, WEST WIRGINIA

|
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|
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§ 2 Definitions

|

‘Classified Waters of the State’ - West Virginia has changed
‘Special Waters of the State’ to ‘Classified Waters of the
State’, but has not defined the new term. West Virginia must
define this term and identify the water body segments that are
included in this classification. In addition, West Virginia must
identify how this classification relates to the levels of
protection afforded by the antidegradation policy.

‘Conventional treatment’ - West Virginia uses this term to refer
to treatment for drinking water purposes although the more common
use of the term relates to waste water treatment. West Virginia
should specify what it means by conventional treatment for

drinking water purposes.

‘High Quality Waters’ - West Virginia still has not provided an
Attorney General’s Certification of the definition of this term,
as was required by EPA’s January 10, 1954 determination. The
proposed definition states that these waters include those that
receive annual stockings of trout; however, the logical, but
unstated, presumption is that waters that would support
naturally-occurring trout poépulations should alsc be protected as
‘high guality’ waters. . The definition in its present form could
be perceived to limit Tier 2 antidegradation protection to only
those waters that receive annual stockings of trout, excluding
other warm and cold water fisheries that contain high guality
water. As such, it would not be approvable, because it would not
provide Tier 2 equivalent protection to all those waters whose
quality exceeds that necessary to support propagation of fish,
shellfish, and wildlife and recreation in and on the water.

As required in the January 10, 199%4 determination, the State
must provide clarification and Attorney General’s Certification
of this definition in order for EPA to remove the existing
disapproval of this term. Additicnally, the State must provide
legal clarification of the level of antidegradation protection
associated with these waters.

‘Intermittent streams’/ - West Virginiaz must be reminded that
dischargers must meet water quality criteria at the end of the
discharge pipe when discharging to intermittent streams. 2also,




all discharges to these streams must meet narrative criteria at
all times.

‘outstanding National Resource Waters (ONRW)’ - Although the
State has adopted this new category of waters, it has not fully
defined the level of antidegradation protection these waters will
receive and has not provided criteria whereby segments are
designated as such. According to EPA regulations, where high
quality waters constitute an outstanding National resource, such
as waters of Natiocnal and State parks, wildlife refuges, and
waters of exceptional recreational or ecological significance,
that water gquality shall be maintained and protected. EPA has
interpreted this to mean that new or expanded discharges would be
allowed to ONRWs.

As required in the January 16, 1994 determination, the State
must provide clarification and Attorney General’s Certification
of this definition in order for EPA to remove the existing
disapproval of this term. In addition, the State must identify
the process and criteria whereby Tier III antidegradation
protection will be provided.

‘Natural or Waturally Occurring’ - The State still has not
provided EPA with a legal interpretation (through Attorney
General Certification) of this term. Thus, it is unclear whether
or not background concentrations of pollutants resulting from
non-point source discharges are considered ‘natural‘’ conditions.
EPA disagrees with this definition if non-point sources of
pollution are considered to be naturally occurring conditions.
Additionally, EPA feels that the phrase "...water use by any
person..." should ke chahged to Y...man-induced activity..."

‘Non-point Source’ - Given that West Virginia has not provided
legal interpretation of the term ‘natural’ or ‘naturally
occurring’, we are concerned that the State has not effectively
distinguished between ‘non-point source’ pollutants and ‘natural
or naturally occurring’ pollutants.

‘Waters of Special Concern’ - West Virginia must define this term
(used in § 4.1.c), identify the level of antidegradation
protection these waters will receive, and state what criteria -
will be used to designate streams of this category. In addition,
the State must identify in implementation procedures the methods
that will be used to identify and protect these waters.

even though streams may be characterized as ‘wet weather’,
designated and existing uses must be protected.

Undefined Terms - West Virginia must define the following terms:
pollutant, lethality, zone of initial dilution, mixing zone,
surface impoundment, and toxic.




€ 232 Conditions Not Allowable in State Waters

In Section 3.2.1., the State adopted a provision that
prohibits any discharge from adversely impacting the biclogical
components of aguatic ecosystems and EPA approved this discharge-
specific "free from" provision. However, one of EPA’s National
goals for the FY’91-93 Triennium was that States adopt separate
biological criteria that are either "numerical wvalues or
narrative expressions that describe the reference bioclogical
integrity of acuatic communities inhabiting waters of a given
designated aguatic life use" (Biological Criteria, EPA-440/5-90-
004). EPA expects West Virginia to adopt narrative biological
criteria as part of this package.

§ 4 Antidegradation

e As reguired by the January 10, 1994 disapproval letter, West
Virginia has provided neither an Attorney General’s
Certification of the definition of the term ‘High Quality’ nor
submitted antidegradation implementation procedures that
clearly delineate how a three-tiered antidegradation progranm
will be implemented in the State of West Virginia. Until this
is accomplished, EPA will not remove the outstanding
disapproval of West Virginia‘s program.

¢ West Virginia has changed ‘Special Waters of the State’ to
‘Classiflied Waters of the State’, but has not defined the new
term. West Virginia should identify in its antidegradation
implementation procedures how this classification relates to
the levels of protection afforded by the antidegradation
policy.

§ 4.1.4

¢ There needs to be a statement in the first occurrence of
§4.1.d. that "no new or expanded discharges'" will be allowed
on waters that constitute an Outstanding National Resource
Water (ONRW) or this reguirement needs to be clearly
identified in West Virginia’s antidegradation implementation
procedures for the Tier III provisions to be approvable. The
antidegradation implementation procedures must define the
level of antidegradation protection ONRWs will receive,
identify the process for designating ONRWs.

¢ There are two (2) sections labeled 4.1.d.; the second cne
should be labeled 4.1.e. '

§ 5 Mixing Zones
¢ From West Virginia‘’s use cof terms, EPA understands that the
‘zone of initial dilution’ (ZID) is intended to be equivalent

to the ‘acute mixing zone’ and that the term ‘mixing zone’ is

3




intended to be egquivalent to the ‘chronic mixing zone’. If
this is incorrect, the State should define the terms
otherwise. More importantly, EPA considers the zone of
initial dilution to be encompassed by the term ‘mixing zone’
in West Virginia‘’s regulation and requires that the zone of
initial dilution be subject to the regquirements of §§ 5.1 and
5.2.

West Virginia must define how it will size the zone of initial
dilution.

In § 5.2.¢., "Mixing zones and zones of initial dilution shall
not-interfere with fish spawning...'" The underlined term must
be added as the State makes the distinction described in the

above comment.

Section 5.2.e deoes not fully specify how West Virginia will
size and determine the location of mixing zones within lakes
and surface impoundments. Nor does this section define lakes
and surface impoundments (i.e., do surface impoundments
include run-of-the-river impoundments?) The State must add
language to this effect. Additionally, the State must define
the basis of the "...10% of volume..." and define the phrase
",..portion of the receiving waters available for miwxing."

In Section 5.2.f., "A mixing zone shall...not adversely alter
the existing or designated uses...of the water body." The

underlined word must be added to the provision.

Section 5.2.i(A) should alseo include the statement that any
waiver must be subject to "a demonstration that the Zone of
Initial Pilution does not cause lethality or toxic conditions
to cccur."

€ Water Use Categories
6.1 - Water Use Rules

West Virginia should include in its definition of the term
‘Other Aquatic Life’, the flora, fazuna and all other factecrs
indicative of the biolegical integrity of the water body.

The Clean Water Act (CWA), Section 101(a) (2) states that water
quality that provides for the protection and propagation of
fish, shellfish, and wildlife be achieved. West Virginia must
ensure that its water guality standards provide adequate
protection for wildlife.

West Virginia should clarify the statement in the last
sentence of this section: "Incidental utilization for
whatever purpose may or may not constitute a justification for
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assignment of a water use category to a particular stream
segment." Also, the State should identify the raticnale for
distinguishing between existing uses and incidental uses. We
must remind West Virginia that their water gquality standards
must protect existing uses at all times.

6.2 -~ Category A: Water Supply, Public

Category A describes those "...waters which, after
conventional treatment, are used for human consumption." West
Virginia uses the underlined term to refer to treatment for
drinking water purposes although the more common use of the
term relates to waste water treatment. West Virginia should
specify what it means by conventional treatment for drinking

water purposes.

6.3 -« Category B: Propagation/Maintenance of Fish and Other
Aquatic Life }

This category should provide broadly for the protection of the
biological integrity of the water body including the
propagation and maintenance of fish and other agquatic life,
encompassing all flora, fauna, and indigenous life.

§ 6.1 of this Proposed Rule "...establish[s] general Water Use
Categories and Water Quality Standards for the waters of the

State, including wetlands." Furthermore, it states that,
"unless otherwise designated by these rules, at a minimum all
waters of the State are designated for the Propagation and
Maintenance of Fish and Other Aquatic Life (Category B)..."
EPA is concerned that this category neither specifically
includes nor refers to criteria for wetlands.

West Virginia does not specify which waters fall into each of
the three (3) subcategories (Bl, B2, and B3) described.

6.3.&

Category Bl waters should not be limited to sport fisheries.
All waters that support warm water f£ish must be included in
this category. West Virginia must make this clear in its
regulaticons.

West Virginia must list those streams that fall into this
category.

6.3.0

The reference number for Trout Waters in the Definitions
section should be 2.16 instead of 2.14.




6.3-c

Because of the presence and description of this category, it
appears that cold and warm water streams that do not offer
sport fishing opportunities will be subject to different
criteria and to a different level of antidegradation
protection than those that do offer sport fishing
opportunities. EPA must stress that, at a minimum, all
streams must meet the fishable/swimmable goals of the Clean
Water Act and be protected by antidegradation provisions.

6.4 - Category C: Water Contact Recreation

The State -sheould add a statement that readers should refer to
Appendix D for a representative list.

6.5.¢C

For Category D3 - Wildlife, the State must define the in-
stream criteria associated with wildlife protection.

7.1 - Major River Basins and their Alphanumeric System

On page 16, the item number after ‘D(a)’ should be )E’/. (BS -
Big Sandy River, not 5.7,

7-2.a-h

West Virginia should list all the water bodies of the State
and show the use classification that applies to each.
Otherwise, EPA cannot evaluate the merit and nor the State’s
conpliance with this provision.

7-2.a-B

The intent of this section and its impact on human health
criteria are unclear.

7.2.c

With all exceptions from water gquality standards, as with this
exception, narrative water quality criteria must always apply.
Thus, this statement must say, “"Numeric water quality griteria
shall not apply..."

The citation for site-specific revisions (in parenthesis)
should be 7.2.d.




7.2.c-B

This rule must clarify the designated use that would be
applied to wet weather and intermittent streams.

West Virginia must protect beoth existing and designated uses
of downstream waters.

If a discharge provides sufficient volume of water to support
uses, then the water body must be protected for those uses and
narrative criteria must apply at all times.

7.2.c.D

This section appears to provide a site-specific exemption fron
water quality criteria without providing the opportunity for
public review and comment and without demonstrating that such
criteria are protective of human health and aquatic life.

This exemption 1s inappropriate in its current form.

Where lesser quality is due to ‘natural conditions’, the
Federal regulations describe several options that provide
alternatives to meeting water quality standards—development
of Total Maximum Daily Load for the water body; development
of a variance to the applicable standard for a discharger;
development of a site-specific criterion; or, revision to the
use designation of the stream. West Virginia must revise the
regulation to reflect one o6f the above-mentioned options or
delete it in its entirety. Also, West Virginia must define
what it means by ‘natural conditiens’.

7.2‘&

Not only does this section describe site-specific
applicability, it also discusses variances and use removals.
Although the three terms are related, they have discrete
applications. The State may want to use a more general and
inclusive title or description for this subsection.

EPA must emphasize that West Virginia must state, for each of

the individual occurrences A through KK, whether the exception
is a site-specific criterion, a variance, or a use removal and
provide appropriate supporting documentation for each ©f then.

As discussed in detail in EPA’s January 10, 1994 disapproval
letter, the exceptions set forth in this section are not based
on scientifically defensible eriteria that have been
demonstrated to be capable of supporting designated uses.

All of the exceptions described in this subsection were
granted more than three years ago, before the State possessed
the legal authority to issue wvariances or develop site-
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specific criteria, and were,agﬁroved based on conditions not
discussed in 40 CFR 131.10(g). Subsequently, these exceptions
need to be reviewed and revised.

211 the exceptions described in this proposed rule must be
revised and reestablished in accordance with the Federal
Regulations set forth in 40 CFR 131 and with all Federal
guidance. -

7.2.4.P(b)

The temperature cited in this paragraph should be 100 degrees
Fahrenheit not 1000 degrees.

7.2.d4.T(b})

This exception states that, because this stretch of the
RKanawha River has only water use category B3 it may contain
higher levels of Arsenic, Selenium, and Copper. This is
unacceptable. According to the criteria set forth in Appendix
E, water use category B3 has the same criteria as water use
categories Bl .and B4. Subsecquently, the uses of all B3 waters
must be protected and these waters must have
fishable/swimmable criteria, unless site-specific criteria,
variances, or Use Attainability Analyses are completed and
approved by the State and EPA..

7.2.4.FF(a)

The temperature rise limit of 3 degrees Fahrenheit in this
paragraph does not agree with the rise limit of 5 degrees
specified in Appendix E (page 25).

7.3 = Classified Waters of the State

West Virginia must define the term ‘Classified Waters of the
State’,

7.3.&.

The citation, Section 2.4., should be Section 2.6.

7-3Id-

As mentioned earlier, West Virginia must define the term
‘Waters of Specilal Concern’, state what level of
antidegradation protection these waters are to receive, and

should list the streams that fall inte this category.

As we discussed in our comments on Section 2, West Virginia
must state what level of antidegradation ONRWs are to receive




and should identify the criteria used to list those streams
that fall into this category.

8 Specific Water Quality Criteria

West Virginia should add a statement of the bieclogical
criteria—either numeric values or a narrative expression of
the reference biological integrity of agquatic
communities—that would apply to the Waters of the State (See
FPA’s comment on Section 3.2.1i).

8.2.2.

cancer death must be changed to cancer case for this
subsecticn to be correct.

8.2|bo

West Virginia must eliminate the word ‘organic’ at the
beginning of the second line as organic carcinogens fail to
include Mercury and Selenium as fish contaminants.

Category B waters—Propagation of Fish, shellfish, wildlife,
other aquatic life, and the flora, fauna and other factors
indicative of the biclogical inteqrity of the water bodv—mnust
also be subject to criteria that protect humans from
consumption of contaminated aguatic organisms.

This paragraph must state the following: "For Water Use
Category B and C, the criteria for carcinogens are for the

protection against toxicity to aguetic life and
bicaccumulation of those..."

8.2.C.

West Virginia must make a determination for the final rule on
what will be the applicable design flow condition. Otherwise,
water quality standards set forth in this propesed rule cannot
be fully implemented.

8.4 = variances From Specific Water Quality for Remining
Activities

This regulation, iIn its current form, does not address the two
express, fundamental, purposes of water cquality standards
(i.e., the designation of appropriate water uses to be
achieved and protected, or the specification of water guality
criteria (See 40 C.F.R. Section 131.2)). Instead, Secticn 8.4
addresses the procedufes to be used in the calculation cof
certain specific individual NPDES permit effluent limitations
for members of a particular industry. This Section provides a
process for adjustments (a "variance") to the final NPDES
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permit effluent limitations which would otherwise apply in the
development of individual NPDES permits. It does not belong
within regulations pertaining to water guality standards, and
in any event, raises serious problems even were it to appear
within the context of regulations related to NPDES permit
effluent limitation.

Effluent limits should not be prescribed in a water guality
standards regulation because this use is inconsistent with the
purpose of water quality standards. According to 40 CFR
131.2, a water quality standard defines the goals of a water
body by designating the use(s) to be made of the water and by
setting criteria necessary to protect the uses. Such
standards serve as the regulatory basis for the establishment
of water quality-based effluent limits and strategies beyond
the technology-based levels required by sections 301(bk) and
306 of the Act.

A water guality-based effluent limitation is, by definition,
an effluent limitation for a toxicant that, after appropriate
dilution, will result in the in-stream attainment of the water
quality criterion for that toxicant. The use of the term
‘water gquality-based effluent limit’/ for a limit on a toxicant
that will not meet the reguired in-stream criterion for that
toxicant is incorrect. According to 40 CFR 122.44(d), water
guality~-based effluent limitations must be written to achieve
water guality criteria in the receiving stream. Thus, there
is no legal basis for establishing limits that do not meet
either applicable water guality criteria or technology-based
requirements. In order to address these remining discharges
properly, the State should use either the variance procedure
(Section 8.3) to establish alternate criteria or change the
designated use of the strean.

EPA cannot allow States to give automatic exceptions from
meeting water quality standards. However, 40 CFR 131 lays out
the conditions by which States can establish alternative water
quality standards.

EPA reccmmends the following alternatives to the State for
dealing with their remining issue:

West Virginia may adopt general language that enables remining
operators to obtain an exception from meeting water quality
standards if they can demonstrate that irretrievable and man-
induced conditions exist. To do this, West Virginia must
define what set of conditions, applicable only to remining
operations, constitutes irretrievable and man-induced
conditions. Once this is done, the State can either:

Option #1 - Downgrade the Stream Seqment: Conduct Use
Attainability Analyses for those streams impacted by acid mine
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drainage, the result of which would change the designated uses
to non-fishabkle/swimmable designations; or

Option #2 - Discharger Request a Variance: Grant to
individual dischargers a variance from meeting in-stream
criteria; existing uses, however, must be met and the
variance must be renewed every three years.

Under either option, the resulting criteria and discharge
limits must be adeguate to protect the existing uses of the

stream.
9 Establishment of Safe Concentration Values
Category B3 nust also be included in the first paragraph.

The information in Section 46-1-9 represents only a portion of
all that is necessary to establish safe concentration values.
As a result, these provisiocons do net relieve the State from
the requirement teo have a program to regquire Whole Effluent
Toxicity (WET) Testing limits in NPDES permits consistent with
40 CFR 122.44.

The correct reference for the biocassay testing document is as
follows:

- U.S. FrPa Office of Research and Development Series
Publication, Methods for Measuring the Acute
Toxicity...EPA/600’4-90/027F, August 1993, 4% Edition

West Virginia may want to include a statement that they will
refer to the document as referenced in this section or "o the
most recent documents".

These provisions do not include information on how a
discharger might use the Water Effect Ratioc (WER) to develop
site~specific criteria. For the benefit of the dischargers in
the State, EPA recommends that West Virginia, at a minimum,
refer to our interim guidance, Interim Guidance on_the
Determination and Use of Water-Effect Ratios for Metals,
February 1994, to adopt general procedures.

Recent guidance issued by EPA (Office of Water Policy and
Technical Guidance on Tnterpretation and Implementation of
Aquatic Life Metals Criteria, October 19%3) indicates that the
dissolved form of metals is the preferred form for
characterizing toxicity. West Virginia appears t¢ have made
the decision to maintain Total Recoverable as the appropriate
form. Should West Virginia decide to adopt dissolwved criteria
in the future, additional changes to the water quality
standards will be necessary.
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58 9.3 & 9.4

These subsections appear to be intended to address the
requirements of 40 CFR 122.44 and, as such, should be included
in West Virginia’s permit regqulaticns and not in the water
gquality standards regulations.
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APPENDIX A: Category B-2 = Trout Waters

EPA recommends that the State renumber the pages of the
Appendices in the following manner: Appendix A = A-1 through
A-6; Appendix B = B-1 through B-7; etc.

There is a typographical error in the first line. It should
read: "This list contains known trout waters..."

The reference made to the definition section should be 2.1§5
instead of 2.14. '
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APPENDIX E: Criteria Table

3

2T R O 24
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8.1 Aluminum - West Virginia should add to the criteria
description the exception for the segment of Opegquon Creek
that has a site-specific criterion for this parameter.

8.7 Cadmium - West Virginia must state the hardness wvalues in

terms mg/l as CaCO3and the Cadmium values as ug/l total

8.7.2 - West Virginia must provide a rationale for this
criterion.

8.7.3 - This should say: "The four-~day average concentration
of total recoverable cadmium..."

The ‘X’ should be in the ‘B2 - Chronic’ bex instead of the
‘Human Health C’ box.

8,11 Disgolved Oxygen - There should be an ‘X’ in all the
boxes for this parameter.

8.11.1 - There should be an ‘X’ in the ‘Bl, 3, 4 - Acute’ bhox.
8.11.2 - There should be an ‘X’ in the ‘Bl, 3, 4 - Acute’ box.
8.11.3 - There should be an ‘X’ in the B2 - Acute’ box.

8.14 - West Virginia has failed to include criteria (both
human health and aquatic life) for trivalent chromium.

8.15 Iron ~ The Aguatic Life chronic criterion should be 1.0
mg/l and the Human Health - Public Water Supply criterion
should be 0.3 mg/l.

8.15.1 - Delete this item per EPA’s comments on § 8.4.
8.15.2 - Effluent limits are not an appropriate component of
water quality standards. West Virginia should refer to our
first comment under Section 8.4 of this enclosure.

8.17 Manganese - The Human Health - Public Water Supply
criterion should be 30 ug/l.

8.17.1 - Delete this item per EPA’s comments on § 8.4.
8.17.2 -~ See comment for § 8.15.2.
8.18 Mercury - The Human Health criteria for mercury should

be 0.014 ug/l and 0.15 ug/l to proiect humans from censumption
of mercury in water and organisms (public water supply and

14




agquatic life use) or eorganisms only (aguatic life use only).
EPA recognizes West Virginia’s desire to minimize fish
consumption. However, we feel that a bedy burden standard for
mercury in fish may be difficult to enforce.

8.19 Nickel - There appears to be a typographical error for
the Aguatic Life - Chreonic criterion value. It should be 510

ug/l.
8.19.1 - This should say: "The four-day average concentration

of total recoverable nickel..." 2Also, add an ‘X’ to the
‘Aguatic Life - B2/Chronic’ box.

8.22 Organics - The human health criteria for 1,1,2,2-
tetrachlorcethane should be 0.17 ug/l for consumption of water
and organisms and 11 ug/l for organisms only.

8.22.1 - The meaning and implementation of this provision is
unclear. In-stream criteria cannot be replaced by laboratory
gquantification levels. West Virginia must clarify this
statement.

8.22.1 pH - Refer to comment on § 8.15.2.

8.26 Selenium - The acute values should be 5 ug/l instead of
20 ug/1l. : _

8.28.2 - The temperature-rise limit should be consistent with
the text on page 21. _

8.30 Total Residual Chlerine - The acute and chronic
criterion values are reversed. The acute value is 11 ug/l and
the chronic value is 19 ug/l.

8.33,2 Zine - The reference for the ‘Four-day Average
concentration of total recoverable zinc’ should be added.

8.33.3 - This criterion appears to be numerically eguivalent
to the bioconcentration factor for zinc. West Virginia should
provide a raticnale for this criterion.

15




;s A
%L 7 ¢ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
N & ] REGION 1l
U prgt® T
841 Chestnut Building

Philadelphia, Pennsylvania 19107-4431

AR 1018
Dr., David E. Samuel
Chairman ; —
West Virginia State wWater Resources Board -‘ RECE[VED ‘
615 E. Washington Street J o
Charleston, WV 25311 N -l

ENVIRCNMENTAL QUALITY BOARD

Dear Dr. Samuel: : CHARLESTON, WEST VIRGINIA |

on October 12, 1993, we received the final revisions to West
Virginia‘’s Legislative Rules, Title 46, governing water quality
standards, for review and approval by the Environmental
Protection Agency (EPA). The purpose of this letter is to inform
you of our determination that some parts of this rule can receive
only conditional approval at this time and that some parts must
be disapproved in their entirety.

In accordance with Section 303(c) (1) of the Clean Water Act
(CWA), a State shall, at least once every three years, review its
water guality standards and modify and adopt revisions as
appropriate. West Virginia’s last triennial review was finalized
when its revised water quality standards became effective cn
April 28, 1985. The next triennial review was to be completed by
aApril 28, 1992. Efforts to fulfill this obligation were
initiated by the Water Resources Board when they submitted
proposed water guality standards to the EPA on May 17, 1291. On
June 27, 1991, and again on June 2, 1992, EPA submitted extensive
comments to the Board identifying serious deficiencies in the
proposed standards. However, the Board went forward in proposing
these standards for consideration during the 1991 and 1992
legislative sessions, with final adoption occurring on August 25,
1993. . e

Pursuant to 40 CFR 131.21 and Section 2303(c)(l) of the CWA,
EPA is disapproving those sections of the State’s regulations
outlined in the attached document under the title "Required
Revisions". These elements include:

1) 46-1-4 Antidegradation Policy

«EPA has determined that the State has failed to adopt an
adequate antidegradation policy for high quality waters and
that the State’s policy, as written, will not protect

existing uses,.




The attached document also includes a section titled
ftRecommended Revisions", which the sState is strongly encouraged
to consider. Without these revisions, the State will be severely
handicapped in it’s ability to implement the standards in NPDES
permits, and will be prevented from implementing such policiles as
mixing zones and variances in cases where the State may wish to
do so. The State will alseo find that these recommendations will
facilitate the revisions that EPA is requiring the State to make.

Qur respective staffs have been inveolved in a cooperative
effort to resclve the technical issues surrounding the water
quality standards. We will continue to assist the State in these
efforts. If your have any questions, please don’t hesitate to
contact this office or have your staff contact Evelyn MacKnight
at (215) 597-4491 or Kathleen Stager at (215) 5987-6746.

Sincerely,
"*"Z§E Laskowski

Enclosure

ac:  John M. Ranson
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- there are no significant health risks, considering likely
pathways of exposure.

EPA has determined that the State’s mixing zone provisions
do not ensure that the above conditions will be met in any water
body where a mixing zone may be allowed to exist. Although the
standards allow the State to collect specific information
concerning discharge characteristics, the State does not mandate
that this information will be used to size a mixing zone that is
predicated on ecological concerns. For instance, section 5.2.a.1
requires that mixing zones will be kept as small as practical;
section 5.2.a.3 reguires that they will provide as rapid a mixing
as practical; section 5.3 states that the boundaries of a mixing
zone shall reflect what is essentially a list of hydrologic
features, independent of how those features might affect the
integrity of the water body as a whole, prevent lethality to
passing organisms, or prevent significant health risks.
Consequently, EPA disapproves this section in its entirety. To
correct this deficiency, criteria must either be applied at end-
of-pipe or the State must develop a mixing zone policy that is of
sufficient detail to ensure that the biological and chemical
integrity of streams will be protected.

46=-1-7 West Virginia Waters
Section 7.2.4

This section is described in the regulation as establishing
"site-specific applicability of water use categories and water
quality criteria". Federal regulations allow States ta dasignate
a variety of uses and to establish site-specific water quality
criteria to support those uses and to reflect site specific
conditions that would affect the applicability of state wide
criteria. However, this section of West Virginia’s standards
establishes designated uses that are less than the
"fishable/swimmable” goals of the Clean Water Act (CWA), grants
variances from meeting water quality standards te specific
dischargers based on economic and other considerations, and sets
alternate criteria for the affected stream reaches that are not
scientifically defensible.

According to 40 CFR 131.10, a State must conduct a use
attainability analysis (UAA) whenever a designated use is less
than or different from the uses specified in section 1i01(a) (2) of
the CWA or whenever the State wishes to remove a designated use
that is not an existing use. In addition, 40 CFR 131.10(9g)
establishes the only criteria under which a designated use
specified in section 101(a)(2) may be removed. Site-specific
criteria to support designated uses and/or to reflect site~
specific conditions must be developed according to 40 CFR
131.11(b). EPA has determined that the State has not met these
Federal reguirements for removing uses, designating uses other
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authority to issue such variances. West Virginia’s legal
authority to modify state-wide standards is confined to
site-specific criteria modifications that support specific
designated uses. Such modifications must have a scientific
basis to indicate that they will adeguately protect existing
and designated uses. The State may not use this section of
the regulations tc grant variances to dischargers fronm
meeting water quality standards. Therefeore, EPA must
disapprove this section of the regulations. The State must
remove these exceptions to the standards and adopt state-
wide criteria for this stream reach or develop
scientifically defensible site-specific criteria. If the
State wishes to grant variances to dischargers, the State’s
regulations must e amended to include the authority to do
0.

7.2.4.20.D - This section establishes alternate temperature
criteria for a portion of Simmons Creek. EPA believes that
the temperature criteria do not support the CWA section
101{a) (2) goals and they do neot comply with the 40 CFR
131.11(a) reguirement that states adopt criteria to protect
designated uses. Therefore, EPA disapproves this section of
the regulations. The State must elther restore state-wide
criteria for this stream reach, remove the designated
aguatic or recreational use pursuant to a UAA, or develop
scientifically defensible site-specific water quality
criteria. - _

7.2.d4.29.A - This section establishes an alternate criterion
for ircn in a portion of Laurel Creek. EPA believes that
this iron critericn will not protect the aguatic or
racreational uses of this stream. Therefore, EPA
disapproves this section of the requlations. The State must
elther restore state-wide criteria for this stream reach,
remove the designated agquatic or recreational use pursuant
to a UAA, or develcp sclentifically defensible site-specific
water guality criteria.

46-1-8 B8pecific wWater Quality Criteria
Section 8.2.a

This section incerrectly restricts the regulation of
carcinogens to streams with a drinking water use category.
Criteria intended to protect human health from the effects of
either systemic and carcinegenic pollutants must alsc apply to
streams designated for recreational use. Section 6.4 of the
State’s standards includes in the definition of Category C (water
contact recreation) the use of such for waters for fishing. EPA
interprets this use designation to inherently reguire human
health protection for the consumption of fish. EPA must
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- Limit the range of hardness values used to calculate
hardness-dependent criteria to no lower than 25 mg/l and no
higher than 400 mg/l, measured as CaCl;, regardless of
actual instream hardness.

- Adopt a fish censumption value of 4300 ug/l for antimony
under Use Category C.

- EPA has published a chronic criterion for iron for
protection of aguatic life which is more stringent than that
listed under Use Categories. Bl, B3 and B4. The State must
adopt EPA’s criterion for iron or submit documentation
showing that the State’s adopted criteria is scientifically
defensible and will protect these designated uses,

- EPA has published a criterion for iron for the protection
of human health through consumption of water, based on an
MCL of 300 mg/l. The criterion adopted by the State for Use
Category A is less stringent. The State must either adopt
EPA’s criterion for Use Category A or provide decumentation
on the scientific defensibkility of the State’s criterion.

- EPA has published a human health criterion for manganese
based on the consumption of water of 30 ug/l. The State had
adopted a . less stringent wvalue of 1000 ug/l for Use Category
2, public water supplies. The State must either adopt EPA’s
puklished criterion for manganese or provide deocumentaticon
on the scientific defensibility of the State’s criterion.

- EPA has published human health criteria for mercury based
on both fish and water consumption and water consumpticn
alone. Under Use Category A the criterion should be 0.15
ug/l for the protection of public water supplies, which is
more stringent than the €.2 ug/l criterion proposed by the
State. The appropriate criterion for Use Category C, since
this is the use designaticon that would provide protection
for fish consumption, should be 0.14 ug/l, which is also
meore stringent than the 0.2 ug/l adepted by the State.

- Table 2 in appendix I 1s a list of corganic pollutants for
which the State has not adopted all necessary criteria but
which have been detected in the ambient water column, in
sediment or in fish tissue samples. The State must adopt
appropriate criteria for all pollutants which have a
reasonable potential to interfere with designated uses. Aany
pollutant which is present in any point or non-point
discharge or in any State water body is considered to have a
reasocnable potential to interfere with designated uses.

- Table 3 in Appendix I is a compariscn between EPA‘s 304(a)
criteria and the criteria adopted by the State. Much of
this information i1s intended toc provide the most current




Section 2.7

"Natural" or "maturally occurring'" - It is not clear frem this
definition whether or not background concentrations of pollutants
resulting from non-point source discharges are considered to be
"natural” conditions. The State must provide a legal
interpretation concerning the role of non-point sources in the
definition of natural conditions. Section 7.2.c¢.4 of the State’s
standards establishes natural conditions as the applicable
criteria where lesser guality is due to natural conditiens.
However, man-induced non-point sources of polliution that cause or
contribute to background conditions that viclate water gquality
criteria cannot be considered as "natural'" conditions or as a
justification for alternate water guality criteria. EPA’s
conditional approval of section 7.2.c.4 will be predicated on the
State’s interpretation of this definition.

S8ection 46-1-4 Anti-degradation Policy

Although the State has had an antidegradation policy section
for several years, the State has not yet met the Federal
regquirement at 40 CFR 131.12(a), to develop implementation
procedures for antidegradation and to submit them to EPA for
review and approval. In the absence of such procedures, EPA
cannot fully evaluate the State’s antidegradation policy. We are
constrained at this time to issuing a conditional approval of the
policy until implementation procedures are developed and
submitted to EPA for review. To assist the State in determining
the scope and content of the implementation procedures, we have
included as Appendix II, Regional guidance concerning the
questions that must be answered through the procedures.

Aside from the specific problems cutlined for this section
in "Required Revisions", there is the general problem that the
antidegradation policy comblnes the concept of antidegradation
with the concept of establishing designated uses. {The
difference between these two concepts and the way they are used
in the State’s standards is explained in detail in a letter from
Acting EPA Regional Administrator, Stanley Laskowski, toc Dr.
Samuel of the 3tate Water Resources Board, dated June 21, 18%3,
which is attached as Appendlx I}). Since the basic framewcrk for
the antldegradatlon policy is interspersed in the secticn, on
this particular issue EPA can conditionally approve this section,
with full approval (pending satisfaction of the conditions
regquired in this document under "Required Rev151ons") te be
granted if one of the feollowing contingencies is met:

1} The State recrders the sentences and paragraphs in this
section so that the antldegradatlon policy is clearly and
accurately established in a logical order in one part of the
regulation. EPA strongly encourages the State to exercise
this option because it will clarify the regulations and make
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cases, to the tributaries to those waters that are listed in
7.3.d. An Attorney Generals’s statement must be provided which
fully describes the State’s interpretation and implementation of
sections 2.6, 4.1.g and 7.3.4. If EPA determines that the
Attcrney General’s statement does ncot comply with Federal
reguirements, then EPA must disapprove the antidegradation policy
for lack of an adeguate Tier III level of protection.

46-1-6¢ Water Use Categories
Saction 6.3.¢

This secticn establishes a designated use {Category B3)
which describes Ysmall non~fishable streams" that do not suppert
sport fishing. The State must be cautioned that Category B is
for the propagation and maintenance of fish and other aguatic
life, If this category, and specifically this subcategory, is
intended to meet the goals of the CWA at section 101(a) (2), then
protection of aguatic life cannot be confined to "fishable"
aguatic life, or be directed at protecting sport fishing. If the
State uses B3 to set alternate water guality criteria on the
basis that a stream so designated does not support a "fishaple"®
population, then a UAA must be develcped whenever the State uses
a B3 designation because this use category dces not meet the
goals of the CWA at section 101(a)(2). The State must provide a
.statement outlining how this use designation will be implemented
before it can be approved by EPA.

46=1~7 West Virginia Waters
Section 7.2.4.20.B

This section removes Use Categories A and Bl and sets the
designated use as B3 for a porticn of Little Scary Creek. It
also establishes alternate criteria for arsenic, selenium and
copper. As noted in our comments for section 6.3.c under
"Conditionally Approved", Use Category B3 cannot be used as
Justification for alternate criteria that does not support
agquatic life. EPA will revisit the documentation for the
criteria adopted for Scary Creek and will notify the State
concerning it’s approvabllity.

Section 7.2.¢.4

As noted in the conditional approval for the definition of
"natural or '"naturally occurring", the State must define the
role of background levels of pollutants due solely or in part
from non-point sources in the consideration of what constitutes
natural conditions., If the State determines that non-peint
source contributions to background conditions are considered
"natural", then this section will be disapproved by EPA. It
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document, an example -of how the State may want to do this. This
Appendix is included for guidance purposes only, and addresses
only the most critical portions of the State’s standards.

- EPA commends the State for adepting the provision in Section
3.2.1 that prohibits any discharge from adversely impacting the
biological components of agquatic ecosystems. The placement and
phrasing of this provision classifies it as a "free from"
provision for discharges impacting State waters and is approvable
as such by EPA. However, the State may have intended for this
prevision to meet the objectives of the Clean Water Act (CWA) and
the statutory requirements under Sections 303 and 304 to adopt
narrative and/or numeric biclogical criteria. However,
biological criteria cannot be expressed as "free from" statements
that are related to the impacts of discharges. Bioclogical
criteria are "numerical wvalues or narrative expressions that
describe the reference biclogical integrity of aguatic
communities inhabiting waters of a given designated aguatic life
use" (Biclogical Criteria, EPA-440/5-390-004). In the context of
a "free from" statement, EPA approves this provision but we
expect the State toc adopt an adequate narrative or numeric
bioclogical criteria statement.




2) 46-1-5" Mixing Zones

EPA has determined that the State has adopted a mixing
policy that will not protect the integrity of a water body
as a whole, will not prevent lethality to passing organisms,
and will not prevent significant health risks from
occurring.

3) 46-1-7 West Virginia Waters

EPA has determined that this section fails to establish
scientifically defensible site-specific criteria that have
been demonstrated tec be able to support designated uses. In
addition, this section has been used by the State to grant
variances to dischargers from meeting State-wide applicable
criteria. The State’s regulations, in thelir current form,
do not have adeguate legal authority for issuing such
variances.

4) 46-1-8 Specific Water Quality Criteria

EPA has determined that this section inappropriately
restricts the application of criteria intended to protect
human health and aguatic Iife. In addition, the State has
adopted criteria that are less stringent than that published
by EPA under secticon 304(a) of the CWA, without providing
adequate documentation concerning the scientific
defeénsibility of such criteria.

The Federal regulations at 40 CFR 131.22(a) mandate that the
AZdministrator must promptly propose and promulgate changes to
those standards that have been disapproved should the state fail
to do so within 90 days after notification by the Regional
Administrator that the standards have been disapproved.
Therefore, we reguest that no later than 30 days after the date
of this letter, you inform EPA concerning the actions the State
proposas to take to adopt the necessary changes to the
regulations.

Pursuant to 40 CFR 131.21 and Section 303(c¢) (1) of the CW2,
EPA conditionally approves those sections of the regulaticns
identified in the attached document under the title "Conditicnal
Approval’". These sections have not received final approval
because EPA does not have sufficient information concerning the
State’s interpretation and implementation of these sections.
Please submit the information outlined in the attached document
within 90 days of this letter; upon review of such information,
EPA will determine if the regulations are approvable. If the
State fails to comply with the provisions of the conditional
approval, EPA will notify the State that the subject regulations
wlll be disapproved.
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by the legislature and that these standards do not fully address
the requirements of the 1992 triennial review. Consequentliy, we
will have nQ choice but to disapprove those parts of the standards
that do not meet or conform to Federal reguirements when these
standards ars submitted to EPA for review and approval.

Furthermore, we are concerned that the Water Rescurces Board
will be on a tight schedule %o rrepare revised Federally-approvable
standards which could be adopted during the 1994 legislative
session, placing West Virginia in jeopardy of being more than two
years late in meeting the current triennial review requirements.

If that unfortunate sequence of events coccurs, as we
anticipate it will, the State is still responsible for completing
the triennial review process in a timely manner by adepting revised
standards that reflect the requirements outlined in our June 2,
1952 letter to the Board and ceorrecting the deficiencies identified
in this and previous correspondence. Therefore, we request that
you send a letter within the next month outlining the steps that
will be taken to have a Pederally- approvable water quality
standards package prepared for the 1594 legislative session. 1If,
for any reason, the Board believes that it is not possible to
revise the standards to conform to this and previous correspondence
in time for the next legislative session, EPA must consider Faderal
prcmulgation of water quality standards for the State.

. Enclosed are our specific comments identifving the issues that
still need to be addressed. The most critical issues discussed in

these comments include:

1. a Pederally-approvable antidegradation policy and’
implementation procedures including clearly defired tiers
¢f protecticn and a mechanism for protecting outstanding

Naticnal resource waters;

2. upgraded designated uses for waters which have improved
wvater quality and now nmeet a moras stringent use category;

3. narrative water quality standards for wetlands through
the incorporation of wetlands intc the definition of
"state waters®, and extension of the antidegradation

pelicy to wetlands;

4. clarification of the narrative biological critericn;

5. an appropriate mixing zona policy for criteria that are
not intended to be applied at end of pipe, %to include
definition of size, shape, location and in-zone water

quality;




THE ENVIRONMENTAL PROTECTICON AGENCY’S ({EPA'S) COMMENTS ON THKE
PROPOSED REVISIONS TO WEST VIRGINIA’S WATER QUALITY STANDARDS

Section 46-1-3 Conditions Not Allowable in 8tate Waters

3.2.3i - EPA commends the State for proposing a narrative criterion
that prohibits adverse impacts tu the biclegical integrity of State
waters. However, tha State’s expression of this narrative
criterion is inconsistent with the function of protecting
biclegical integrity as expressed in the geoals of the Clean water
Act (CWA). EPA’s guidance document, Biological Criteria (EPA-

440/5-90-004), describes biclogical integrity as:

m,..the condition of theVEQﬁéﬁiéqéﬁﬁiunity inhabiting the
unimpaired water bodies of a specified habitat as measured by
coamunity structuras and function.®

The State’s proposed narrative criterion appears to prevent
eniy further impact from cccurring and does net link the protection
¢f biclogical integrity with the designated or potential uses of a
water body. Rather, a narrative kiological criterion should be an
affirmative statement concerning what is attainable in a water body
relative to unimpacted reference sites and should include specific
language about agquatic community characteristics that must exist in
a water body to meet the designated use. In order to be considered
.to have an acceptable narrative bioleogical criterion, the State
must propose a criterion that provides for the attainment and
maintenance of biclogical integrity as defined above and as it
relates to supporting the designated use of a water body.

Saction 46-1-4 Antidegradation Policy

Tha Federal regulations at 40 CFR 131.12 (a) ocutline two basic
elements that are necessary to satisfy the anitdegradation
provisions of the CWA: (1) a statewide antidegradation policy, and
(2) mathods for implementing that policy. Inherent in the Faderal
regulations is the requirement that the antidegradaticn policy must
be included in a State’s water quality standards regulation in
order for those standards regulations to be considered complete.
Although there are deficiencies in the peolicy, West Virginia has
satisfied the first element by including the basic frameworil for an
antidegradation policy in the water quality standards. Howaver,
+he federal regulations also require States to identify the
procedures that will be used to implemant the antidegradation
policy. Although these are not regquired to be in a regulatory
form, the State must develcp and submit to EPA implementation
procsduraes for the antidagradation policy.

In general, the antidegradation gpolicy appears to be
incorrectly combining the ceoncept of antidegradation with the
concept of establishing designated uses. For instance, subsaction
4.1.a requires that existing uses be maintained and protected and
defines the term "existing use%. However, this same secticn goes
on to describe the manner in which designated uses are to be




Therefgra, narrative and numeric water guality criteria are
required to be_written to support <the designated use, and by
implication, the potential use of a water body.

In contrast to the protection afforded by designated uses, an
antidegradation pelicy is intended to maintain andg protect various
levels of aexisting water quality and uses. At a nminimum, all
existing uses and water quality sufficient to protect those uses
must be maintained and protacted (Tier I protection). The federal
regulations at 40 CFR 131.12 also regquire protection of existing
water quality where the quality exceeds levels necessary tc support
propagation of fish, shellfish, and wildlife and recreation in and
on the water (Tier II). For this 1level of antidegradation
protection, there can be some limited water quality degradation to
allow for necessary economic/social development but cnly after
extensive public involvement and only if existing uses are fully
maintained. Finally, a third level of protection (Tier III) must
be provided for Outstanding National Resource waters {ONRWs) which
mandates that existing water quality shall be absolutely maintained

and protected.

This concept of providing tiered levels of antidegradation
protection is based on a relationship between maintaining existing
uses and maintaining wvater quality, which can be separate, albeit
sometimes parallel objectives. At the Tier I level, which applies
toc all waters, existing uses must be maintained and protectad. The
level of protection escalates for high quality waters in Tier II,
which allows limited degradation in water guality but enly to
accommodate important economic and social development and reguires
that the lavel of water guality remain adequate to protect existing
uses fully. At the Tier III level, water gquality must bae
maintained absolutely, i.e. there is to be no additional
degradation in water quality other than that which is short-term or
temporary in nature. This last requirement does not condition
degradation in any way through maintaining a designated use, an
existing use or the criteria to support a use.

Attached to these comments is the EPA decument "Questions and
Answexs ons: Anti-degradation”, which should be helpful in
explaining the concepts of antidegradation and the relationship
between existing and designated uses.

4.1.a - This secticn appears to be analogous to the Federal Tier I
level of protection, but includes a portion, beginning with the
sentence "...The classification of the waters..." that describes
the federal method for establishing designated uses and includes a
phrase that allows criteria to be set according to such
classificaticn c©f uses. As described above, criterja are to be
based on the potential uses cf a water bedy whether or not they are
existing uses, whereas antidegradation establishes the baseline
water quality that 1is to be maintained apart from criteria
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The State must provide a schedule to EPA for the developnment
of antidegradation implamaentation proceduras, These procedures, in
addition to the_antidegradation policy, are reguired under 40 CFR
131.12 {a). The Statz must either include the implementation
procedures as part of Section 4.1 of the standards regulaticon or
raference the procedures in Secticn 4.1.

Bection 46-1.5 Nixing Zones

5.2.a -~ This subsection must identify specific procedures that will
ba used in establishing mixing zones. For instance, how will zones
of passage be established and areas of mixing minimized. If -
procedures have not been developed, a statenment may be added
indicating that mixing zones will be established in accordance with
EPA’s i UpY W uality-ba i
Conkrel (TSD) EPA/505/2-90-001.

Section 46~1=-6 Water Use Categories

6.1 - The State is to ba commended for designating all waters of
tha Stats according tc the goals of the Cli:an Water Act. However,
the goals of the CWA (as definad in sections 10l(a)(2) and 303(e))
are for the protection and propagation of fish, shellfish, and
wildlife and provides for recreaticn in and on the water. In corder
to be consistent with the Act, we racommend that this subsection be
amended to include at least a narrative statement that all waters
are also designated for the protection of wildlife. '

6.3.4 and 6.5.c .- The State needs to clarify what criteria are to
be adepted for wetlands at this point in time, and what criteria
the State believas may not be applicable to wetlands.

Ssction 46-1~7 West Virginia Waters

7.2.¢ - This subsection must be rewritten to indicate that pygeric
water quality standards (more appropriately exprassed as criteria)
will not apply when the conditions expressed in the succesding
subsections occur. Narrative critaria must apply in all waters at . ..+
all times in order to comply with Section 303(c) (2){(A) of the CWA.“ -

7.2.8.2 ~ This subsection waives the application of water gquality
standards -for wet weather streams when they are dry or have no
measurable flow. The standards should identify which streams fall
under these catagories. In addition, 1if the discharge of an
effluent to a water bedy provides sufficient volume of water o
support uses ( e.g., aguatic life, racreation, etc.), then the
water body must be protected for those uses.

7.2.4.7.B - This section describes numercus site-specific criteria
for an unnamed tributary to the Moncngahela River. These criteria
were apparently intended to implement the variance which was
granted to Sharon Steel Corp. on April 27, 1987. A variance is,

r




Section 46~1-8 Specific water Quality Criteria

8.2.b - This subsection states that for Categery B, the criteria
for organic carcinogens are for the protection against accumulaticn
of carcinogens in fish flesh. However, the use designat_on for
Category B in subsection 6.3 1s for the propagation and maintenance
of fish and other agquatic life. It must ke noted that the tests,
the endpoints, and the exposure pathways and fregquency that drive
the criteria for human health are completely different from those
used to protect aquatic life. In fact, it is technically incerrect
to assume that there is any cerrelation between protection against
bioconcantration and/or biocaccumulation ard protection fronm
toxicity to aquatic life. Human health criteria must be usad to
support use designations that address exposure to humans through
either fish and water consumption combined, or fish consumption
alcne. It is inappropriate to support a use designation aimed at
the propagation and maintenance of fish und other aquatic life with

human health criteria.

Appendix B Specific water Quality Criteria

Gsneral Comments

The State nmust adopt acute aguatic life criteria for -1l
pollutants which are discharged into or are present in State waters
and for which CWA Section 304(a) acute aquatic life criteria have
beern published. Protection from acutely toxic concentrations is
generally provided when chronic criteria are applied as naver-to~
be«exceeded criteria. However, since the State’s chronic criteria
{as presently applied to peoint source discharges) are not applied
at end-of-pipe, there can be no assurance that acute protection is
being provided. Therefore, acute criteria are necessary in order
to adequately protect against impacts to agquatic life. The acute
criteria that must be adopted for Wast Virginia waters, based on
the existing standards and identification of pollutants Xnown to
ccour in State waters, are listed in Table 1.

The State also neads to be awarsa that there are hardness
limitations that must be used when calculating the criteria zor
nardnessgs-dependent metalz and that the standards must be revisad to
reflect the science underliyving the metals criteria. The preamble
to the National Toxics Rule provides the following justification

for the limits that are to be imposed:

"The datakase used for the Section 304(a) criteria documents
for metals do not include data supporting the extrapclation of
‘the hardness effects on nmetal toxicity keyond a range of 253
ng/l to 400 mg/l (as CacCQ,). Thus, the aguatic life values
for the CMC (acute) and CCC (chreonic) critzria fer thesc
metals in waters with a hardness less than 25 mg/l, 3us™
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We would alsoc like to update the State on the status of the
human health criterion for beryllium previously published by EPA.
This pollutant is:nc longer considered to be a human carcinogen and
was consaguently remcoved by the National Toxics Rule. However, an
Rfd value of 0.005 was published in December 1985, fror which a
criterion can be calculated, based on non-carcincgenic effects.

Cadmium - The State has listed the criteria under Category A, the
public water supply use designation, as being hardness dependent,
based on the soluble form of the metal (subsection 8.7). It
appears that the State has mistakenly apvlied criteria for agquatic
life to a use designation that nust consider effects teo human
health. Any criteria for public water supplies must be based cn
protecticn of human health from exposure through ingestion of
water. Therefore, the State must provide documentation for the use
of the criteria in subsection 8.7 for the protuction of human
health. The State should be aware that EPA is reevaluating the
toxicity of cadmium from exposure t¢ water irn terms of
bioconcentration potential and has removed the human health
criterion for cadmium in the National Toxics Rule.

The basis for subsection 8.7.2 is unclear. The State must clarify
the intended form of the metal in the criteria and provide
documentation on the relationship of hardness to toxicity and the
specific application to trout wataers.

For chronic protection ¢to agquatic life, subsection 8.7.3 is
correct, however, the State must provide documentation on the use
of thia criteria for protesction under the Category € use
designation. '

Chloride - EPA has published agquatic life criteria for chloride
that is more stringent than the criteria listed in subsection 8.8.
The State nmust provide documentation on the derivation of this
alternate criteria and also demonstrate its applicability to

Categories € and A.

Dissolved Oxygen - We believe there is a typographical error in
subsection 8.11.2. The first sentence of the narrative should reaZl
",..The average concentration shall not be less than 5.0 =g/l per

calendar day...".

Eexavalent Chromium -~ The State should be aware that EFA removed
the human health critsria for this parameter in the National Toxics
Rule after a determination that the propesed criteria were not
scientifically defensible. This may affect the State’s actions
with respect to the criterion at subsection 8.14 for Category a,
the public water supply use designation.

Subsections 8.14.1 and 8.14.2 indicate that +tha State has
differentiated the toxicity of this metal according to aquatic
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water consugpption and water consumption alone a%t 612 ug/l and 4600
ug/l respectively. , The State has proposed a more stringent value
than either of_. EPA’s criteria for Category A and may wish tc
recensider proposing a criterion that reflects the current science
for this paramster. However, the State must include EPA’s fish
consumpticn criterion for Category C for reasons explained above.

The State has proposed a criterion for Category B2 that is
different from EPA‘s chronic criterion for +the protection of
agquatic life. As for other parameters ncted above, the State has
differentiated the aquatic life criteria according to spacias, i.e.
trout versus nen—-trout waters. Justification should be provided by
the State explaining the scientific basis for this criterion.

Organics

Table 2 is a list of organic pollutants for which the State has not
adopted all necessary criteria but which have been detected in the
ambient water column, in sediment, 2r in fish tissue samples. As
discussed in the Naticnal Toxics Rule, States mnust adopt
appropriate criteria for all peollutants which have a reasonakle
potential to interfere with designated uses. Furthermora, any
pollutant which is present in an effluent discharge or in any State
water body i3 considered to have a reasonable pctential to

interfere with designated uses.

Table 3 is a compariscn between EPA’s 304(a) criteria and the
criteria proposed by the Statae. In order to ensure that the
prroposed standards reflect the mest current information available,
the criteria have been evaluated according to the criteria
promulgated by EPA under the Naticnal Toxics Rule. We have alseo
evaluataed the standards for technical accuracy so that, wheres
appropriate, the criteria reflect the basis upon which they have
been develcped. In cases where a criterion is more stringent than
necesgary , EPA will not regquire a revision, however, wa believe
the State should be informed concerning opticens in developing the

water quality standards.

For the highlighted criteria in Table 3, the State =must either
submit the scientific basgis for the criteriaz indicating that they
will be protective for that use dasignaticn, or adopt EPA‘s updatad
criteria. It is important to note that EPA‘s human health criteria
for f£ish and water consumptiocn ara intended to be used toc suppore
Category A. EPA‘’s human health criteria for fish consumption alone
are tc ke used to support the Category C use designation.

Salenjium - The State should be aware that the human health criteria
for this parameter were removed by the National Teoxics Rule. EPA
is re~evaluating the human health assessment for selenium based on

new epidemiological data.




TABLE 1

EPA-ACUTE CRITERIA FTOR PROTECTION OF AQUATIC LIFE®D
PARAMETER - SRITERION (ug/l)
Arsenic 360 ug/1l
Cadmium exp(l1.128 * (1lnH) - 2.,828)
Chromium_ {III) -  exp{0.819 * (.inH) + 3,688)
Chromium (VI) 16
Copper exp(0.9422 * (InH) - 1.464"
Lead exp(1.273 * {1nH) - 1.48)
Mercury 2.4
Nickel exp(0.846 * (1lnH) + 3.3612)
Selenium 20
Silver exp(l.72 * (lnH) - £.52)
Z2ine exp{0.8473 * (1lnH) + 0.8604)
Cyanide 22
Aldrin® B} 3
gamma - BHC® 2
Chlordane? : 2.4
oo ' 1.1
Dieldrin® 2.5 o
Endrin’ . 0.18
Heptachlor® 0.52
¥NovEs:

! EPA’s acute criteria, alse known as the Criteria Maximum
Concentraticn (CMC), is equal to the highest concentration of =z
pollutant to which aquatic life can be exposed for a short time (1~
hour average) without deleterious effacts, unless cotherwise noted.

-

‘ Other names for this pollutant are lindane and gamma-
hexachlerocyclohaxanae.

3 Aquatic life criteria for these pollutants are final acute values
(FAVS) which, by the 1980 Guidelines under which these c¢riteria
were published, are instantanecus values as contrasted with a C
which is a 1-hour average.
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EPA REGION TII GUIDELINES FOR REVIEW OF
STATE ANTIDEGRADATION POLICY IMPLEMENTATION PROCEDURES

The Federal antidegradation policy is authorized under Section 303(d)(4) of the Clean
Water Act and its implementing regulations, The Federal requirements on antidegradation
are defined in Section 131.12 of the EPA’s water quality standards regulation promulgated on
November 8, 1983. These regulations require States to adopt an antidegradation policy and
also to identify the procedures that will be used to implement the policy. An antidegradation
policy is one of the minimum elements which must be included in each State’s water quality
standards. The Federal policy consists of a three-tiered approach for protecting water
quality, EPA Region III considers minimum requirements of a State’s antidegradation policy
to be that which would provide for the following:

Tier I - To profect dnd maintain existing instream water uses at all times;

Tier 2 - To protet aAd maintain warers exceeding the criteria for fishable/swimmable
by not allowing lowering of water quality excepr where certain requirements are mez.
Those requirements include at least full sarisfaction of the intergovernmental
coordination and public participation provisions of the State’s continuing planning
process; adequate demonstration thar lowering of water quality is necessary ro
accommodate important economic or social development in the area in which the
waters are located, full protection of existing uses; and achievement of controls for
new and existing point and nonpoint sources as defined in 40 CFR 131.12(a}(2).

Tier 3 - To have in place a process to protect waters which are of sufficiently high
and/or unique quality to constitute an outstanding national resource from any
lowering of warer qualiry, excepr under certain temporary conditions, and which
prohibits new or expanded sources which affect waters which are designated as
outstanding national resources.

A number of States in the nation have adopted a hybrid tier of protection for waters
which may be of special State significance; this tier is commonly referred to as Tier 2.5.
Tier 2.5 provisions typically provide for more protection than that required under Tier 2, but
may allow new or expanded sources of pollutants so long as no changes in ambient water
quality will occur. Although this tier of protectidn is not entirely equivalent to that required
by Tier 3, creation of a Tier 2.5 category can significantly improve the degree of protection

afforded to important Sfate water resources.

As a national goal for the FY 91-93 triennium for water quality standards, each State

water quality standards regulations and also to have completed approved procedures which
outline how that policy will be implemented. EPA Region III expects that all States in
Region IIT will have completed antidegradation implementation procedures by October 1,
1993; several States have largely completed such procedures. EPA Region III intends to




documented?

10. How will intergovernmental coordination be accomplished? How will the
procedures handle situations which cross organizational lines at the State and local
level? '

11. How will the State insure that both point and nonpoint sources of pollution are
addressed?

The antidegradation policy and implementarion methods shall, at a minimum, be
consistenr with the following:

(1) Existing instream warer uses and the level of water quality necessary to protect the
existing uses shall be maintained and protected.

1. How will the State identify "existing instream uses"” as they are defined to be
those which have occurred on or since November 28, 1975,
2. How will the "level of water quality necessary to protect the existing uses" be
defined? - '

4. How will the State insure that existing instream uses are maintained and protected
from degradation by point sources, nonpoint sources, both individually and from
cumulative impacts?

5. How with the State insure that existing instream uses are protected from impacts
other than those related to water column chemistry?

(2) Where the quality of the waters exceed levels necessary to support propagation of fish,
shellfish, and wildlife and recreation in and on the water, that qualiry shall be maintained
and protected unless the State finds, after full satisfaction of the intergovernmental
coordination and public participation provisions of the State's continuing planning process,
thar allowing such degradarion or lower water quality is necessary to accommodate important
economic or social development in the area in which the waters are located. In aliowing
such degradation or lower water quality, the State shall assure water quality adequate 1o
prorect existing uses fully, Further, the State shall assure that there shall be achieved the
highesr sraturory and regulatory requirements for all new and existing point sources and all
cost-effective and reasonable best management practices for nonpoint source control.

l. How will the State define "High Quality Waters", or those which exceed that
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12. How will the State insure that existing instream uses are maintained where a
decision to lower water quality below existing conditions {s made?

13. How will the public and other affected parties know that Tier 2 protection
applies, that a decision is pending, and that a decision has been made?

(3) Where high qualiry waters constitute an ourstanding National resource, such as waters of
National and State parks and wildlife refuges and waters of exceptional recreational or
ecological significant, that water quality shall be maintained and protected.

[. What criteria will be used to designate Outstanding National Resource Waters
(ONRWSs) in the State?

2. How will potential candidates for ONRW designation be identified?
3. What process will be used to designhate ONRWSs?

3. How will the public be informed of the criteria for ONRWs, and the process
whereby ONRW’s can be nominated? What other mechanisms will be used to insure
that waterbodies which qualify for ONRW status are so designated?

S. How will the State insure that ONRWSs are protected from new or expanded
sources?. )

6. What types of temporary and limited impacts to ONRW's may occur?

Program Support Branch (3WM10)
Water Management Division

U. S. EPA Region III

Qctober 15, 1992




ANTI-DEGRADATION

4.1.a Existing instream water uses and the level of
water guality necessary to protect the existing uses shall be
maintained and protected. Existing uses are those uses actually

attained in the water body on or after November 28, 1975, whether
or not they are included as designated uses within these water
gquality zones.

4.1.b The existing trout and other high guality waters
of the State must be maintained at their existing high guality
unless it is determined after consultation with EPA and the Chief
and opportunity for public comment and hearing that allowing
lower water gquality 1is necessary to accommodate important
economic or social development in the area in which the waters
are located. If limited degradation is allowed, it shall not
result in injury or interference with existing stream water uses
or in violation of State or Federal water gquality criteria that
describe the base levels necessary to sustain the national water
gquality goal uses of protection and propagation of fish,
shellfish and wildlife and recreation in and on the water. The
Board and Chief shall assure that all new and existing point
sources shall achieve the highest established statutory and
regulatory reguirements applicable to them and shall assure the
achievement of cost-effective and reascnable best management
practices for non-point source control.

4.1.¢ In all cases, waters which constitute an
outstanding national resource as designated in Section 7.3.d
shall be maintained and protected and improved where necessary.

4.1.d All appllcable requirements of Section 316(a) of

the Federal Act shall apply to modifications of the temperature
water quality criteria provided for in these rules.
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AQUATIC LIFE

Actute criteria (OMC) 1912 or 1B

Chronic criteria (CCC) 7210 or 4B3

HUMAN HEALTH

Nom-carcinogens 30Q5
Carcinrogens Harmonie mean flow
Where:

1910 is the lowest one day flow with an average
recurrence frequency of once in 10 years determined
nydrolegizalily;

183 is biclogicaily based and indicates an allowabie
exceedence of ance every 3 years. [t is determined
by EPA's computerized method (DFLOW modell;

7010 is the {owest average 7 consecutive day low flow
with an average recurrence frequency of cnce in 10
years determined hydrologically;

4B3 is bislegically based and indicates an alicwable
exceedence for o consecutive days once every 3
vears. It is determined by EPA's cowmputerized
method {(CFLCW modell;

30Q5 is the lowest average 30 consecutive day low flow
with an average recuUrrence freguency of crce in 5
years derermined hydrologically; amd

harmonic mean flow is a long term mean flow value
caicuiated by dividing the nunber aof daily flows

analyzed by the sum of the reciprocals of those

daily fiows.

L - . - )
Exhibit 5-1. EPA recommendations for design

flows

EPA  has produced guidance on flow
considerations (USEPA, 1986d) which
calculates design flows based on steady-state
medeling. Two design flows are calculated, one
for the critdrion” continuous concentration
{CCCY and one for the criterion maximum
concentration (CMC). The CCC is the 4-day
average concentration of a pollutant in ambient
water that should not be exceeded more than
cnce every 3 years on average. The CCC is
therefore. a chronic conzentration.  The CMC
is a [-hour average concentration in ambient
waters that should not be exceeded more than
once every 3 years on average. The CMC isan
acute concentration. Note that when a criterion
specifies a d-day average concentration  that
should not be exceeded more than once every

3 years, this shouid not be imerpreted a
implying that a 4Q3 low-flew is appropriate for
use as the design flowv..

EPA had rebommended interim use of the 1QF
and iQI0 low-fiow as the CMC design flow
and the 7Q5 and 7Q10 low-flows as the CCC

- design flow for unstressed and stressed systems.

respectively. Further consideration of stress

placed on aquaiic ecosystems resuiting from

exceedences of water quality criteria indicates
that there is little iustification for differen:
design  flows for unstressed and stressed
systems. All ecosystems have been changed
and, therefore, stressed as a result of human
activities. Therefcre, the recommended design
flow fer CMC is 1Q10 and for CCC is 7Q.0.
States may designate other design or low-flows
but such flows, must be scientifically justified.
That many streams within a State have no flow
at 7QIC is not adequate justification for
designating alternative flows.

5.3 variances From Water Qualin
Standards

EPA first formally indicated allowability of
State WQS variance provisicns in Decision ¢f
the General Counsel No. 44, dated June 2I.
1976, which specifically considered an Iliinois
variance proviston, and expanded upon the

“acceptability of State WQS variance procedurss

in Decision of the General Counsel No. 33
(CGC  No. 38; datec March 29, 1977
(published, in pam, at 44 F.R. 39508 (July %,
1979)). Subsequent guidance has elaborated cn
or clarified the policy over the years. For
example, the Directer of EPA's Criteria and
Standards Division transmitted EPA’s definiticn
of a WQS varance to the Regional WC3
Coordinators on July 3, 1979.2and on dMarch 15,
1985, the Director of the Office of Water
Regulations  and  Standards, respending o
guestions raised on WQOS vanances, issu2a 2
reinterpretaticn of the factors that could te
considered when granting variances.

R RTR
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- . USE DESIGNATION |
A AQUATIC LIFE HUMAN HEALTH
PARAMETER B

B1,3,4 B2

; : ¢ N
ACUTE! | CHRON? | ACUTE! | cHRON?

8.11.2

In the Ohio River main stem the
average concentration shall not be
less than 5.0 mg/l per calendar day
and shall not be less than 4.0 ng/l X -
at any time or place outside any )
established mixing zone, provided
that a minimum of 5.0 mg/l at any
time is maintained during the April
15 - June 15 spawning season.

8.11.3

The concentration shall not be less

than 7.0 mg/l in spawning areas and X
in no case less than 6.0 mg/l at any
time,
8.12 Fecal Coliform X X

Maximum alowable level of fecal
coliform content for primary contact
recreation (either MPN or MF) shall
not exceed 200/100 ml as a monthly
geometric mean based on not less than
5 samples per month; nor exceed
400/100 ml in more than ten percent
of all samples taken during the
month.




USE DESIGHNATION
AQUATIC LIFE HUMAN HEALTH
PARAMETER
B1,3,4 B2
¢ At
ACUTE' | CHRON* | ACUTE' | CHRON?

8.18 Mercury (ug/l) X X

The total organism body burden of any

aquatic species shall not exceed 0.5

ug/g as methylmercury.
8.18.1 Total Mercury (ug/l) (in the water 2.4 |o0.012° | 2.4 |[o0.012"| 0.012 | 0.14
column). ®

* Measured as methylmercury
8.19 Nickel (ug/l) 4600 510
8.19.1 Nickel (ug/l) X X

The one-hour average concentration of

total recoverable nickel shall not

exceed the value determined by the

following equation®:

Ni = oMt} +3.361)
8.19.2 Nickel (ug/1) X X

The four-day average concentration of

total recoverable nickel shall not

exceed the value determined by the

following equation®:

Ni = e@8tlnturdcs))+ 1.1645)
8.20 Nitrate (as Nitrate-N) (mg/l) 10
8.21 Nitrite (as Nitrite-N) (mg/1) 1.0 0.060

{(never to exceed)
8.22 Organics




PARAMETER

USE DESIGNATION

HUMAN HEALTH

moqmaHo‘wam

B1,3,4 B2
= . — ¢ at
ACUTE' | cHRON? | ACUTE! | cHRON? |
1,1-dichlorocethylene (ug/l) © 3.2 0.03
Prichloroethylene (ug/1) © 81 2.7
Tetrachloroethylene (ug/l) © 8.85 0.8
Toluene (mg/l) © 200 6.8
PAHs (ug/l) © 0.031 | .0028
Phthalate esters (ug/1) 3 3
Vinyl chloride (ug/1l) © 525 2
alpha-BHC (alpha- 0.013 | .0039
Hexachlorocyclohexane) (ug/l) ©
beta~BHC (beta- 0.046 | 0.014
Hexachlorocyclohexane) (ug/1)®
gamma-BHC (gamma- 2 0.08 2 0.08 0.063 { 0.019
Hexachlorocyclohexane) (ug/1)®
Chlorobenzene (mg/l) 21 0.68
Ethylbenzene (mg/1) 29 3.1
Heptachlor (ng/1)® 520 3.8 520 3.8 0.21 0.21
2~Methyl-4,6-Dinitrophenol 765 13.4
(ug/1)
Fluoranthene (ug/1l) 370 300
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USE DESIGNATION

AQUATIC LIFE HUMAN HEALTH
PARAMETER
B1,3,4 B2
¢? At
ACUTE! | CHRON? | ACUTE! | CHRON?
8.25 Radioactivity X

Gross Beta activity not to exceed
1000 pCi/l, nor shall activity from
dissolved strontium-90 exceed 10
pCi/L, nor shall activity from
dissolved alpha emitters exceed 3
pCi/l.

8.25.1 Radioactivity

Gross total alpha activity (including
radium-226 but excluding radon and
uranium) shall not exceed 15 pCi/l
and combined radium-226 and radium-
228 shall not exceed 5 pCi/fl;
provided that the specific
determination of radium-226 and
radium-228 are not required if
dissolved particle activity does not
exceed 5 pCi/l; the concentration of
tritium shall not exceed 20,000
pCi/l; the concentration of total
strontium-90 shall not exceed 8 pCi/l

in the Ohio River main stem.

8.26 Selenium (ug/l) 5 5 5 5 10
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USE DESIGNATION

AQUATIC LIFE . HUMAN HEALTH

PARAMETER T
B1,3,4 B2
: . = : ok at
ACUTE! | CHRON? | ACUTE! | CHRON?
8.33.1 X X

The four-day average concentration of
total recoverable zinc shall not
exceed the value determined by the
following equation*:

7n = mwns.fd__:@:_iun::+c..5:=

! One hour average concentration not to be exceed more than once every three years on the

average, unless otherwise noted.

?  Four-day average concentration not to be exceeded more than once every three years on

the average, unless otherwise noted.

' These criteria have been calculated to protect human health from toxic effects through

fish consumption, unless otherwise noted.

* These criteria have been calculated to protect human health from toxic effects through

drinking water and fish consumption, unless otherwise noted.
' Hardness as calcium carbonate (mg/l). The minimum hardness allowed for use in this
equation shall not be less than 25 mg/1, even if the actual ambient hardness is less than
25 mg/l. The maximum hardness value for use in this equation shall not exceed 400 mg/l
even if the actual hardness is memwmﬂ than 400 mg/1l.

* Chronic aquatic life values have been calculated on the basis of fish tissue
concentrations.

C

Known or suspected carcinogen. Human health standards are for a risk level of 10%.
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MEMORANDUM

SUBJECT:  Office of Water Policy and Technical Guidance on Interpretation and
Implementation of Aquatic Life Metals Criteria

FROM: Martha G. Prothro M %f?\—é@@g

Acting Assistant Administrator for Water

TO: . Water Management Division Directors
Environmental Services Division Directors
Regions I-X

Introduction

The implementation of metals criteria is complex due to the site-specific nature of
metals toxicity. We have undertaken a number of activities to develop guidance in this area,
notably the Interim Metals Guidance, published May 1992, and a public meeting of experts
held in Annapolis, MD, in January 1993. This memorandum transmits Office of Water
{OW) policy and guidance on the interpretation and implementation of aquatic life criteria for
the management of metals and supplements my April 1, 1993, memorandum on the same
subject. The issue covers 2 number of areas including the expression of aquatic life criteria,;
total maximum daily loads (TMDLs), permits, effiuent monitoring, and compliance; and
ambient monitoring. The memorandum covers each in turn. Attached 1o this policy
memoranduin are three guidance documents with additional technical details. They are:
Guidance Document on Expression of Aquatic Life Criteria as Dissolved Criteria
(Attachment #2), Guidance Document on Dynamic Modeling and Translators (Attachment
#3), and Guidance Document on Monitoring (Attachment #4), These will be supplemented
as additional data become available. (See the schedule in Attachment #1.)

Since metals toxicity is significantly affected by site-specific factors, it presents a
number of programmatic challenges. Factors that must be considered in the management of
metals in the aquatic environment include: toxicity specific to effiuent chemistry; toxicity
specific to ambient water chemistry; different patterns of toxicity for different metals;
evolution of the state of the science of metals toxicity, fate, and transport; resource
limitations for monitoring, analysis, implementation, and research functions; concerns
regarding some of the analytical data currently on record due to possible sampling and
analytical contamination; and lack of standardized protocols for clean and uvltraclean metals
analysis. The States have the key role in the risk management process of balancing these
factors in the management of water programs. The site-specific nature of this issue could be
perceived as requiring a permit-by-permit approach to implementation. However, we believe

{37y RecyctedHacyclable
{ ) Prrad o0 paper thal cordans
' _atleast 75% recyaed W
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that this guidance can be effectively implemented on a broader level, across any waters with
roughly the same physical and chemical characteristics, and recommend that we work with
the States with that perspective in mind.

Expression of Aguatic Life Criteria
0 Dissolved vs. Total Recoverable Metal

A major issue is whether, and how, to use dissolved metal concentrations ("dissolved
metal") or total recoverable metal concentrations (“total recoverable metal") in setting State
water quality standards. In the past, States have used both approaches when applying the
same Environmental Protection Agency (EPA) criteria numbers. Some oider criteria
documents may have facilitated these different approaches to interpretation of the criteria
because the documents were somewhat equivocal with regards to analytical methods. The
May 1992 interim guidance continued the policy that either approach was acceptable.

It is now the policy of the Office of Water that the use of dissolved metal to set and
measure compliance with water quality standards is the recommended approach, because
dissolved metal more closely approximates the bioavailable fraction of metal in the water
column than does total recoverable metal, This conclusion regarding metals bicavailability is
supported by a majority of the scientific community within and outside the Agency. One
reason is that 2 primary mechanism for water column toxicity is adsorption at the gill surface
which requires metals to be in' the dissolved form.

The position that the dissolved metals approach is more accurate has been questioned
because it neglects the possible toxicity of particulate metal, It is true that some studies have
indicated that particulate metals appear to contribute to the toxicity of metals, perhaps
because of factors such as desorpton of metals at the gill surface, but these same studies
indicate the toxicity of particulate metal is substantiaily less than that of dissolved metal.

Furthermore, any error incurred from excluding the contribution of particuiate metal
will generally be compensated by other factors which make criteria conservative, For
example, metals in toxicity tests are added as simple salts to relatively clean water. Due to
the likely presence of a significant concentration of metals binding agents in many discharges
and ambient waters, metals in toxicity tests would generally be expected to be more
bioavailabile than metals in discharges or in ambient waters.

If total recoverable metal is used for the purpose of water quality standards,
compounding of factors due to the lower bioavailability of particulate metal and lower
biocavailability of metals as they are discharged may result in a conservative water quality
standard. The use of dissolved metal in water quality standards gives a more accurate result.
However, the majority of the participants at the Annapolis meeting felt that total recoverable
measurements in ambient water had some value, and that exceedences of criteria on a total
recoverable basis were an indication that metal loadings could be a stress to the ecosystem,
particularly in locations other than the water column.




3

The reascns for the potential consideration of total recoverable measurements include
risk management considerations not covered by evaluation of water column toxicity. The
ambient water quality criteria are neither designed nor intended to protect sediments, or to
prevent effects due to food webs containing sediment dwelling organisms. A risk manager,
however, may consider sediments and food chain effects and may decide to take a
conservative approach for metals, considering that metals are very persistent chemicals. This
conservative approach could include the use of total recoverable metal in water quality
standards. However, since consideration of sediment impacts is not incorporated into the
criteria methodology, the degree of conservatism inherent in the total recoverable approach is
unknown. The uncertainty of metal impacts in sediments stam from the lack of sediment
criteria and an imprecise understanding of the fate and transport of metals. EPA will
continue to pursue research and other activities to close these knowledge gaps.

Until the scientific uncertainties are better resolved, a range of different risk
management decisions can be justified. EPA recommends that State water quality standards
be based on dissolved metal. (See the paragraph below and the attached guidance for
technical details on developing dissolved criteria.) EPA will also approve 3 State risk
management decision to adopt standards based on total recoverable metal, if those standards

are otherwise approvable as a matter of law.

) Dissolved Criteria

In the toxicity tests used to develop EPA metals criteria for aquatic life, some fraction
of the metal is dissolved while some fraction is bound to particulate matter. The present
criteria were developed using total recoverable metal measurements or measures expected to
give equivalent results in toxicity tests, and are articulated as total recoverable. Therefore,
in order to express the EPA criteria as dissolved, a total recoverable to dissolved correction
factor must be used. Attachment #2 provides guidance for calculating EPA dissolved criteria
from the published total recoverable criteria. The data expressed as percentage metal
dissolved are presented as recommended values and ranges. However, the choice within
ranges is a State risk management decision. We have recently supplemented the data for
copper and are proceeding to further supplement the data for copper and other metals. As
testing is completed, we will make this information available and this is expected to reduce
the magnitude of the ranges for some of the conversion factors provided. We also strongly
encourage the application of dissolved criteria across a watershed or waterbody, as
technically sound and the best use of resources.

0 Site-Specific Criteria Modifications

While the above methods will correct some site-specific factors affecting metals
toxicity, further refinements are possivle. EPA has issued guidance (Water Quality
Standards Handbook, 1983; Guidelines for Deriving Numerical Aquatic Site-Specific Water
Quality Criteria by Modifying National Criteria, EPA-600/3-H4-099, October 1984) for three
site-specific criteria development methodologies: recalculation procedure, indicator species
procedure (also known as the water-effect ratio (WER)) and resident species procedure.

Only the first two of these have been widely used.

r



4

In the National Toxics Rule (57 FR 60848, December 22, 1992}, EPA identified the
WER as an optional method for site-specific criteria development for certain metals. EPA
committed in the NTR preamble to provide guidance on determining the WER. A draft of
this guidance has been circulated to the States and Regions for review and comment. As
justified by water characteristics and as recommended by the WER guidance, we strongly
encourage the application of the WER across a watershed or waterbody as opposed to
application on a discharger by discharger basis, as technically sound and an efficient use of
resources.

In order to meet current needs, but allow for changes suggested by protocol users,
EPA will issue the guidance as "interim.” EPA will accept WERs developed using this
guidance, as well as by using other scientifically defensible protocels. OW expects the
interim WER guidance will be issued in the next two months.

0 Dynamic Water Quality Modeling

Although not specifically part of the reassessment of water quality criteria for metals,
dynamic or probabilistic models are another useful tool for implementing water quality
criteria, especially for those criteria protecting aquatic life. These models provide another
way to incorporate site-specific data. The 1991 Technical Support Document for Water
Quality-based Toxics Control (TSD) (EPA/505/2-90-001) describes dynamic, as well as static
(steady-state) models. Dynamic models make the best use of the specified magnitude,
duration, and frequency of water quality criteria and, therefore, provide a more accurate
representation of the probability that a water quality standard exceedence will occur. In
contrast, steady-state models make a number of simplifying, worst case assumptions which
makes them less complex and less accurate than dynamic models.

Dynamic models have received increased attention over the last few years as a result
of the widespread belief that steady-state modeling is over-conservative due 0
environmentally conservative diluton assumptions. This belief has led to the misconception
that dynamic models will always lead to less stringent regulatory controls {e.g., NPDES
effluent limits) than steady-state models, which is not true in every application of dynamic
models. EPA considers dynamic models to be a more accurate approach to implementing
water quality criteria and continues to recommend their use. Dynamic modeling does require
commitment of resources to develop appropriate data. {See Attachment #3 and the TSD for
details on the use of dynamic models.)

0 Dissolved-Total Metal Translators

Expressing water quality criteria as the dissolved form of a metal poses a need to be
able to translate from dissolved metal to total recoverable metal for TMDLs and NPDES
permits. TMDLs for metals must be able to calculate: (1) dissolved metal in order o
ascertain attainment of water quality standards, and (2) total recoverable metal in order to
achieve mass balance necessary for permitting purposes.
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EPA’s NPDES regulations require that limits of metals in permits be stated as total
recoverable in most cases (see 40 CFR §122.45(c)) except when an effluent guideline
specifies the limitation in another form of the metal, the approved analytical methods
measure only dissolved metzal, or the permit writer expresses a metals limit in another form
(e.g., dissolved, valent, or total) when reqguired to carry out provisions of the Clean Water
Act. This is because the chemical conditions in ambient waters frequently differ substantially
from those in the effluent, and there is no assurance that effluent particulate metal would not
dissolve after discharge. The NPDES rule does not require that State water quality standards
be expressed as total recoverable; rather, the rule requires permit writers to transiate between
differént metal forms in the calculation of the permit limit so that a total recoverable limit
can be established. Both the TMDL and NPDES uses of water quality criteria require the
ability to translate between dissolved metal and total recoverable metal. Attachment #3

provides methods for this translation.

Guidance on Monitoring
o Use of Clean Sampling and Analytical Technigues

In assessing waterbodies to determine the potential for toxicity problems due to
metals, the gquality of the datz used is an important issue. Metals data are used to determine
attainment status for water quality standards, discern trends in water quality, estimate
background loads for TMDLs, calibrate fate and transport models, estimate effluent
concentrations (including effluent variability), assess permit compliance, and conduct
research. The quality of trace level metal data, especially below } ppb, may be
compromised due to contamination of sampies during collection, preparation, storage, and
analysis. Depending on the level of metal present, the use of "clean" and "ulitraclean”
techniques for sampling and analysis may be critical to accurate data for implementation of

aquatic life criteria for metals.

The magnitude of the contamination problem increases as the ambient and effluent
metal concentration decreases and, therefore, problems are more likely in ambient
measurements. "Clean" technigues refer to those requirements (or practices for sample
collection and handling) necessary to produce reliable analytical data in the part per billion
(ppb) range. "Ultraclean” techniques refer to those requirements or practices necessary to
produce reliable analytical data in the part per trillion (ppt) range. Because typical
concentrztions of metals in surface waters and effluents vary from one metal to another, the
effect of contamination on the quality of metals monitoring data varies appreciably.

We plan to develop protocols on the use of clean and ultra-clean techniques and are
coordinating with the United States Geological Survey (USGS) on this project, because USGS
has been doing work on these technigues for some time, ecpecially the sampling procedures.
We anticipate that our draft protocols for clean techniques will be avaiiable in late calendar
year 1993. The development of comparable protocols for ulira-clean techniques is underway
and will be available in 1995. In developing these protocols, we will consider the costs of
these techniques and will give guidance as to the situations where their use is necessary.
Appendix B to the WER guidance document provides some general guidance on the use of
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¢lean analytical techniques, (See Attachment #4.) We recommend that this guidance be used
by States and Regions as an interim step, while the clean and ultra-clean protocols are being

developed.
0 Use of Historical Data

The concerns about metals sampling and analysis discussed above raise corresponding
concerns about the validity of historical data. Data on effluent and ambient metal
concentrations are collected by a variety of organizations including Federal agencies (e.g.,
EPA, USGS), State pollution control agencies and health departments, local government
agencies, municipalities, industrial dischargers, researchers, and others. The data are
collected for a variety of purposes as discussed above.

Concern about the reliability of the sample collection and analysis procedures is
greatest where they have been used to monitor very low level metal concentrations.
Specifically, studies have shown data sets with contamination problems during sample
collection and laboratory analysis, that have resulted in inaccurate measurements. For
example, in developing a TMDL for New York Harbor, some historical ambient data showed
extensive metals problems in the harbor, while other historical ambient data showed only
limited metals problems. Careful resampling and analysis in 1992/1993 showed the latter
view was correct. The key to producing accurate data is appropriate quality assurance (QA)
and quality control (QC) procedures. We believe that most historical data for metals,
collected and analyzed with appropriate QA and QC at levels of 1 ppb or higher, are
reliable. The data used in development of EPA criteria are also considered reliable, both
because they meet the above test and because the toxicity test solutions are created by adding
known amounts of metals.

With respect to effiuent monitoring reported by an NPDES permittee, the permittes is
responsible for collecting and reporting quality data on a Discharge Monitoring Report
(DMR). Permitting authorities should continue to consider the information reported o be
true, accurate, and complete as certified by the permittee. Where the permittee becomes
aware of new information specific to the effluent discharge that questions the quality of
previously submitted DMR data, the permittee must promptly submit that information to the
permitting authority. The permitting authority will consider 2ll information submitted by the
permittee in determining appropriate enforcement responses to monitoring/reporting and
effluent violations. (See Attachment #4 for additional details.)

Summary

The management of metals in the aquatic environment is complex. The science
supporting our technical and regulatory programs is continuing to evolve, here as in all
areas. The policy and guidance outlined above represent the position of OW and should be
incorporated into ongoing program operations. We do not expect that ongoing operatons
would be delayed or deferred because of this guidance.
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If you have questions concemning this guidance, please contact Jim Hanlon, Acting
Director, Office of Science and Technology, at 202-260-3400. If you have questions on
specific details of the guidance, please contact the appropriate OW Branch Chief. The
Branch Chiefs responsible for the various areas of the water quality program are: Bob April
(202-260-6322, water quality criteria), Elizabeth Fellows (202-260-7046, monitoring and data
issues), Russ Kinerson (202-260-1330, modeling and translators), Don Brady (202-260-7074, -
Total Maximum Daily Loads), Sheila Frace (202-260-9537, permits), Dave Sabock
(202-260-1315, water quality standards), Bill Telliard (202-260-7134, analytical methods)
and Dave Lyons (202-260-8310, enforcement).

Attachments




ATTACHMENT #1
TECHNICAL GUIDANCE FOR METALS

Schedule of Upcoming Guidance

Water-effect Ratio Guidance - September 1993
Draft "Clean" Analytical Methods - Spring 1994

Dissolved Criteria - currently being done; as testing is completed, we will release the
updated percent dissolved data

Draft Sediment Criteria for Metals - 1994

Final Sediment Criteriz for Metals - 1995




ATTACHMENT #2

GUIDANCE DOCUMENT
ON DISSOLVED CRITERIA
Expression of Aquatic Life Criteria
Qctober 1993




106-1-93
Percent Dissolved in Aquatic Toxicity Tests on Metals

The attached table contains all the data that were found
concerning the percent c¢f the total recoverable metal that was
dissolved in aguatic toxicity tests. This table is intended to
contain the available data that are relevant to the conversion of
EPA's agquatic life criteria for metals from a total recoverable
basis to a dissolved basis. (A factor of 1.0 is used to convert
aquatic life criteria for metals that are expressed on the basis
of the acid-soluble measurement to criteria expressed on the
basis of the total recoverable measurement.) Reports by Grunwald
(19%2) and Brungs et al. (1992) provided references to many of
the documents in which pertinent data were found. Each document
was obtained and examined to determine whether it contained

useful data.

UDissolved" is defined as metal that passes through a 0.45-um
membrane filter. If otherwise acceptable, data that were
obtained using 0.3=-um glass fiber filters and 0O.l-um membrane
filters were used, and are identified in the table; these data
did not seem to be ocutliers.

Data were used only if the metal was in a dissolved inorganic
form when it was added to the dilution water. In addition, data
were used only if they were generated in water that would have
been acceptable for use as a dilution water in tests used in the
derivation of water guality criteria for agquatic life; in
particular, the pH had to be between 6.5 and 5.0, and the
concentrations of total ecrganic carbon (TCC) and total suspended
solids (TSS) had to be below 5 mg/L. Thus mest data generatad
using river water would not be used. ,

Some data were not used for cther reasons. Data presented by
Carroll et al. (1979) for cadmium were not used because 9 of the
36 values were above 150%. Data presented by Davies et al.
(1976) for lead and Holcombe and Andrew (1978) for zinc were not
used because "dissolved" was defined on the basis of
polarography, rather than filtration.

Beyond this, the data were not reviewed for guality. Horowitz et
al. (1992) reported that a number of aspects of the filtration
procedure might affect the results, In addition, there might be
concern about use of "clean techniques" and adeguate QA/QC.

Each line in the table is intended to represent a separate piece
of information. All of the data in the table were determined in
fresh water, because no saltwater data were found. Data are
becoming available for copper in salt water from the New York
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Harbor study; based on the first set of tests, Hansen (1993)
suggested that the average percent of the copper that is
disselved in sensitive saltwater tests is in the range of 76 to
822 percent. - T T s e

a4 therough investigation of the percent of total recoverable
metal that is dissolved in toxicity tests might attempt to
determine if the percentage is affected by test technigue
(static, renewal, flow-through), feeding (were the tegst animals
fad and, 1f so, what food and how nmuch), water quality
characteristics (hardness, alkalinity, pH, salinity), test
organisms {(species, loading), etc.

The attached table also gives the freshwater criteria
concentrations (CMC and CCC) because percentages for total
recoverabkle concentrations much (e.g., more than a factor of 3)
above or bhelow the CMC and CCC are likely to be less relevant.
When a criterion is expressed as a hardness egquation, the range
given extends from a hardness c¢f 50 mg/L to a hardriess of 200
mg/L.

The following is a summary of the available information for each
metal: e e el -

Arsenic(III)

The data avallable indicate that the percent dissolved is about
100, but all the available data are for concentrations that are
much higher than the CMC and CCC.

Cadmium L T

Schuytema et al. (1584) reported %that "there were no real
differences' between measurements of total and dissolved cadnmium
at concentrations of 10 to 80 ug/L (pH = 6.7 to 7.8, hardness =
25 mg/L, and alkalinity = 33 mg/L); total and dissolved
concentrations were saild to be "virtually equivalent".

The CMC and CCC are close together and only range from 0.66 to
8.6 ug/L. The only available data that are knewn to be in the
range of the CMC and CCC were determined with a glass fiber
filter. The percentages that are probably most relevant are 75,
sz, 89, 78, and 840Q.

Chromium(IIIY L L
The percent dissolved decreased as the total recoverable

concentration increased, even though the highest concentrations
reduced the pH substantially. The percentages that are probably
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mogf relevant to the CMC. are £50~75, whereas the percentages that
are probably most relevant to the CCC are 86 and 61.

Chromium(VI) . B

The data available indicate that the percent dissolved is about
100, but all the availlable data are for concentraticns that are
nmuch higher than the CMC and CCC.

Copper S

Howarth and Sprague (1978) reported that the total and dissolved
concentrations of copper were "little different" except when the
total copper concentration was above 500 ug/L at hardness = 360

mg/L and pH = 8 or 9. Chakoumakos et al. (1979) found that the

percent dissolved depended more on alkalinity than_on hardness,

pH, or the total recoverable concentration of copper.

Chapman (19%3) and Lazecrchak (1987) both found that the addition
of daphnid food affected the percent dissclved very little, even
though Chapman used yeast-trout chow-alfalfa whereas Lazorchak
used algae in most tests, but yeast-trout chow-alfalfa in some
tests. Chapman (1993) found a low percent dissolved with and
without food, whereas Lazorchak (1987) found a high percent
dissolved with and without food. All of Lazorchak's values were
in high hardness water; Chapman's one value in high hardness
water was much higher than his other values. .

Chapman (19%3) and Lazorchak (1%87) both compared the effect of
food on the total recoverable LC50 with the effect of food on the
dissolved LC50. Both authors found that food raised both the
dissolved LC50 and the total recoverable LCE0 1n about the same
proportion, indicating that food did not raise the total
recoverable LC50 by sorbing metal onto food particles; possibly
the food raised both LC50s by (a) decreasing the toxicity of
dissolved metal, (b} forming nontoxic dissolved complexes with
the metal, or (¢) reducing uptake.

The CMC and CCC are close together and only range from 6.5 to 34

ug/L., The percentages that are probably most relevant are 74,
85, 95, 73, 57, 53, 52, 64, and 91.

Lead

The data presented in Spehar et al. (1978) were from Holcomke et
al. (197&). Both Chapman (1893) and Holcombe et al. (1876) found
that the percent dissolved increased as the total recoverable
concentration increased. It would seem reasonable to expect more
precipitate at higher total recoverable concentrations and
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therefore a lower percent dissolved at higher concentrations.
The increase in percent dissolved with increasing concentration
might be due to a lowering of the pH as more metal is added if
the stock solution was acidic.

The percentages that are probably most relevant to the CMC are S,

18, 25, 10, €2, 88, 71, 75, 81, and 95, whereas the percentages
that are probably most relevant to the CCC are S5 and 10.

Mercury

The only percentage that is available is 73, but it is for a
concentration that is much higher than the CMC.

Nickel

The percentages that are probably meost relevant to the CMC are
88, 93, 92, and 100, whereas the only percentage that is probably
relevant to the CCC is 76.

Selenium L , T ~ S ,,

No data are available.

Silver

There is a CMC, but not a CCC. The percentage dissolved seems to
be greatly reduced by the food used to feed daphnids, but not by
the food used to feed fathead minnows. The percentages that are
probably most relevant to the CMC are 41, 79, 79, 73, 91, 90, and
93, ) T ST - 0T oo T o, o T T o

Zine

The CMC and CCC are close together and only range from 5% te 210
ug/L. The percentages that are probably most relevant are 31,
77, 77, 99, 94, 100, 103, and 96.




Recommended Values (%)* and Ranges of Measured Percent Dissolved
Considered Most Relevant

Metal

aArsenic(ITII)
Cadmium
Chromium(III)
Chromium(VI)\
Copper

Lead

Mercury
Nickel
Selenium
Siiver

Zinc

Recommended

Value (%) (Range %)
95 100-104%
85 75=92
85 50-75
95 1008
85 52-95
50 9-55
85 733
85 88-100
NAE NAC
85 41-93
85 31-103

in Fresh Water

Recommended

CCcC

Value (%) (Range %)

93
85
85
95
85
25
NAE
85
NAR
vyP

85

100-1048
75-92
61-386
100%
52-95
5-10

NAE

76

NAS

¥YyP

31-103

A The recommended values are based on current knowledge and are
subject to change as more data becomes available.

B all available data are for concentrations that are much higher

than the CM

€ NA = No data are available.

D vy = A €CC is not available,

c.

and therefore cannot be adjusted.

2 NA = Biocaccumulative chemical and not appropriate to adjust to

percent dis

solved.
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ATTACHMENT #3

GUIDANCE DOCUMENT
ON DYNAMIC MODELING AND TRANSLATORS
August 1993

Total Maximum Dailv Loads (TMDLsS) and Permits

0 Dynamic Water Quality Moceling

Although not specifically part of the reassessment of water quality criteria for metals,
dynamic or probabilistic models are another useful tool for implementing water quality
criteria, especially those for protecting aquatic life. Dynamic models make best use of the
specified magnitude, duration, and frequency of water quality criteria and thereby provide a
more accurate calculation of discharge impacts on ambient water quality. In contrast, steady-
state modeling is based on various simplifying assumptions which makes it less complex and
less accurate than dynamic modeling. Building on accepted practices in water resource
engineering, ten years ago OW devised methods allowing the use of probability distributions
in place of worst-case conditions. The description of these models and their advantages and
disadvantages is found in the 1991 Technical Support Document for Water Quality-based
Toxic Control (TSD).

Dynamic models have received increased attention in the last few years as a result of
the perception that static modeling is over-conservative due to environmentally conservative
dilution assumptions. This has led to the misconception that dynamic models will always
justify less stringent regulatory controls (e.g. NPDES effluent limits) than static models. In
effluent dominated waters where the upstream concentrations are relatively constant,
however, a dynamic model will calculate a more stringent wasteload allocation than will a
steady state model. The reason is that the critical low flow required by many State water
quality standards in effluent dominated streams occurs more frequently than once every three
years. When other environmental factors (e.g. upstream pollutant concentrations) do not
vary appreciably, then the overall return frequency of the steady state model may be greater
than once in three years. A dynamic modeling approach, on the other hand, would be more
stringent, allowing only a once in three year return frequency. As a result, EPA considers
dynamic models to be a more accurate rather than a less stringent approach to implementing
water quality criteria.

The 1991 TSD provides recommendations on the use of steady state and dynamic
water quality models. The reliability of any modeling technique greatly depends on the
accuracy of the data used in the analysis. Therefore, the selection of 2 model also depends
upon the data. EPA recommends that steady state wasteload allocation analyses generally be
used where few or no whole effluent toxicity or specific chemical measurements are
available, or where daily receiving water flow records are not available. Also, if staff
resources are insufficient to use and defend the use of dynamic models, then steady state




models may be necessary. If adequate receiving water flow and effluent concentration data
are available to estimate frequency distributions, EPA recommends that one of the dynamic
wasteload allocation modeling techniques be used to derive wasteload allocations which will
more exactly maintain water quality standards. The minimum data required for input into
dynamic models include at least 30 years of river flow data and one year of effluen: and
ambient pollutant concentrations.

Te) Dissolved-Total Metal Translators

When water quality criteria are expressed as the dissolved form of a metal, there is a
need to translate TMDLs and NPDES permits to and from the dissolved form of 2 metal to
the total recoverable form. TMDLs for toxic metals must be able to calculate 1) the
dissolved metal concentration in order to ascertain attainment of water quality standards and
2) the total recoverable metal concentration in order to achieve mass balance. In meeting
these requirements, TMDLs consider metals to be conservative pollutants and quantified as
total recoverable to preserve conservation of mass. The TMDL calculates the dissolved or
ionic species of the metals based on factors such as total suspended solids (TSS) and ambient
pH. (These assumptions ignore the complicating factors of metals interactions with other
metals.} In addition, this approach assumes that ambient factors influencing metal
partitioning remain constant with distance down the river. This assumption probably is valid
under the low flow conditions typically used as design flows for permitting of metals (e.g.,
7Q10, 4B3, etc) because erosion, resuspension, and wet weather loadings are unlikely to be
significant and river chemistry is generally stable. In steady-state dilution modeling, metals
releases may be assumed to remain fairly constant (concentrations exhibit low variability)
with time.

EPA’s NPDES regulations require that metals limits in permits be stated as total
recoverable in most cases (see 40 CFR §122.45(c)). Exceptions occur when an effluent
guideline specifies the limitation in another form of the metal or the approved analytical
methods measure only the dissolved form. Also, the permit writer may express a metals
limit in another form (e.g., dissolved, valent, or total) when required, in highly unusual
cases, to carry out the provisions of the CWA.

The preamble to the September 1984 National Pollutant Discharge Elimination System
Permit Regulations states that the total recoverable methed measures dissolved metals plus
that portion of solid metals that can easily dissolve under ambient conditions (see 49 Federal
Register 38028, September 26, 1984). This method is intended to measure metals in the
effluent that are or may easily become environmentally active, while not measuring metals
that are expected to settie out and remain inert.

The preamble cites, as an example, effluent from an electroplating facility that adds
lime and uses clarifiers. This effluent will be a combination of solids not removed by the
clarifiers and residual dissolved metals. When the effluent from the ¢larifiers, usually with a




high pH level, mixes with receiving water having significantly lower pH level, these solids
instantly dissolve. Measuring dissolved metals in the effluent, in this case, would
underestimate the impact on the receiving water. Measuring with the total metals method, on
the other hand, would measure metals that would be expected to disperse or settle out and
remain inert or be covered over. Thus, measuring total recoverable metals in the effluent
best approximates the amount of metal likely to produce water quality impacts.

However, the NPDES rule does not require in any way that State water quality
standards be in the total recoverable form; rather, the rule requires permit writers to consider
the translation hetween differing metal forms in the calculation of the permit limit so that 2
total recoverable imit can be established. Therefore, both the TMDL and NPDES uses of
water quality criteria require the ability to translate from the dissolved form and the total

recoverable form.

Many toxic substances, including metals, have a tendency to leave the dissolved phase
and attach to suspended solids. The partitioning of toxics between solid and dissolved phases
can be determined as a function of a pollutant-specific partition coefficient and the
concentration of solids. This function is expressed by a linear partitioning equation:

C= Cy

1+K,TSS10™

where,

C = dissolved phase metal concentration,

C = total metal concentration,

TSS = total suspended solids concentration, and
K, = partition coefficient.

A key assumption of the linear partitioning equation is that the sorption reaction
reaches dynamic equilibrium at the point of application of the criteria; that is, after allowing
for initial mixing the partitioning of the pollutant between the adsorbed and dissolved forms
can be used at any location to predict the fraction of pollutant in each respective phase.

Successful application of the linear partitioning equation relies on the selection of the
partition coefficient. The use of a partition coefficient to represent the degree to which
toxics adsorb to solids is most readily applied to organic pollutants; partition coefficients for
metals are more difficult to define. Metals rypically exhibit more complex speciation and
complexation reactions than organics and the degree of partitioning can vary greatly
depending upon site-specific water chemistry. Estimated partition coefficients can be
determined for a number of metals, but waterbody or site-specific observations of dissolved
and adsorbed concentrations are preferred,




EPA suggests three approaches for instances where 2 water quality criterion for a
metal 1S expressed in the dissolved form in a State’s water quality standards:

1. Using clean analytical techniques and field sampling procedures with appropriate
QA/QC, coliect receiving water samples and determine site specific values of K, for
each metal. Use these K; values to "translate” between total recoverable and
dissolved metals in receiving water. This approach is more difficult to apply because
it relies upon the availability of good quality measurements of ambient metal
concentrations. This approach provides an accurate assessment of the dissolved metal
fraction providing sufficient samples are collected. EPA’s initial recommendation is
that at least four pairs of total recoverable and dissolved ambient metal measurements
be made during low flow conditions or 20 pairs over all flow conditions. EPA
suggests that the average of data collected during low flow or the 95th percentile
highest dissolved fraction for all flows be used. The low flow average provides a
representative picture of conditions during the rare low flow events. The 95th
percentile highest dissolved fraction for all flows provides a critical condition
approach analogous 10 the approach used to identify low flows and other cridcal
environmental conditions,

2. Calculate the total recoverable concentration for the purpose of setting the permit
limit, Use a value of 1 unless the permittes has collected data (see #1 above) to show
that a different ratio should be used. The value of 1 is conservative and will not err
on the side of violating standards. This approach is very simple to apply because it
places the entire burden of data collection and analysis solely upon permitted
facilities. In terms of technical merit, it has the same characteristics of the previous
approach. However, permitting authorities may be faced with difficulties in
negotiating with facilities on the amount of data necessary to determine the ratio and
the necessary quality control methods to assure that the ambient data are reliable.

3. Use the historical data on total suspended solids (TSS) in receiving waterbodies at
appropriate design flows and K, values presented in the Technical Guidance Manual
for Performing Waste Load Allocations. Book I. Streams and Rivers. EPA-440/4-
84-020 (1584) to "translate” between (total recoverable) permits limits and dissolved
metals in receiving water. This approach is fairly simple to apply. However, these
K, values are suspect due to possible quality assurance problems with the data used to
develop the values. EPA’s injtial analysis of this approach and these values in one
site indicates that these K, values generally over-estimate the dissolved fraction of
metals in ambient waters (see Figures following). Therefore, although this approach
may not provide an accurate estimate of the dissolved fraction, the bias in the estimate
is likely to be a conservative one.

EPA suggests that regulatory authorities use approaches #1 and #2 where States
express their water quality standards in the dissolved form. In those States where the
standards are in the total recoverable or acid soluble form, EPA recommends that no




translation be used until the time that the State changes the standards to the dissolved form.
Approach #3 may be used as an interim measure until the data are collected to implement
approach #1.
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ATTACHMENT #4

GUIDANCE DOCUMENT
ON CLEAN ANALYTICAL TECHNIQUES AND MONITORING
Qctober 1993 .

Guidance on Monitoring
o  Use of Clean Sampling and Analytical Techniques

Appendix B to the WER guidance document (attached) provides some general guidance
on the use of clean techniques. The Office of Water recommends that this guidance be used
by States and Regions as an interim step while the Office of Water prepares more detailed

guidance.

0 Use of Historical DMR Data

With respect to effluent or ambient monitoring data reported by an NPDES permittee
on a Discharge Monitoring Report (DMR), the certification requirements place the burden on
the permittee for collecting and reporting quality data. The certification regulation at 40
CFR 122.22(d) requires permittees, when submitting information, to state: "I certify under
penalty of law that this document and all attachments were prepared under my direction or
supervision in accordance with a system designed to assure that qualified personnel properly
gather and evaluate the information submitted. Based on my inquiry of the person or persons
who manage the system, or those persons directly responsible for gathering the information,
the information submitted is, to the best of my knowledge and belief, true, accurate, and
complete. I am aware that there are significant penalties for submitting false information,
including the possibility of fine and imprisonment for knowing violations. "

Permitting authorities should continue to consider the information reported in DMRs
to be true, accurate, and complete as certified by the permittee. Under 40 CFR 122.41(1)(8),
however, as soon as the permittee becomes aware of new information specific to the effluent
discharge that calls into question the accuracy of the DMR data, the permittee must submit
such information to the permitting authority. Examples of such information include a new
finding that the reagents used in the laboratory analysis are contaminated with trace levels of
metals, or a new study that the sampling equipment imparts trace metal contamination. This
information must be specific to the discharge and based on actual measurements rather than
extrapolations from reports from other facilities. Where a permittee submits information




In addition to submitting the information described above, the permittee also must
develop procedures to assure the collection and analysis of quality data that are true,
accurate, and complete, For example, the permittee may submit a revised quality assurance

plan that describes the specific procedures (0 be undertaken to reduce or eliminate trace
metal contamination.
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Appendix B. Guidance Concerning the Use of '"Clean Technigues' and
QA/QC in the Measurement of Trace Metals

Recent information (Shiller and Boyle 1987; Windom et al. 1991)
has raised gquestions concerning the guality of reported
concentrations of trace metals in both fresh and salt (estuarine
and marine) surface waters. A lack of awareness of true ambient
concentrations of metals in saltwater and freshwater systems can
be both a cause and a result of the problem. The ranges of
dissolved metals that are typical in surface waters of the United
States away from the immediate influence of discharges (Bruland
1983; Shiller and Boyle 1985,1987; Trefry et al. 1986; Windom et

al. 1991) are:. -

Metal Salt water Fresh water
(ug /L) fug/T)
Cadmium 0.01 to 0.2 0.002 to 0.08
Copper 0.1 te 3. - 0.4 to 4.
Lead ; .01 to 1. 0.01 to 0.19
Nickel 0.3 .. te 5. . 1. to 2.
Silver 0.005 to 0.2 =—eem—meee——————
Zinc 0.1 to 15. . 0.03 to 5.

The U.S. EPA (1983,1991) has published analytical methods for
monitoring metals in waters and wastewaters, but these methods
are inadeguate for determination of ambient concentrations of
some metals in some surface waters. Accurate and precise
measurement of these low concentrations regquires appropriate
attention to seven areas:

1. Use of 'clean technigues" during collecting, handling,
storing, preparing, and analyzing samples to avoid
contamination.

2. Use &f analytical methods that have sufficiently low detection
limits. R

3. Avoidance of interference in the quantification (instrumental
analysis) step.

4. Use of blanks to assess contamination.

5. Use of matrix spikes (sample spikes) and certified reference
materials (CRMs) to assess interference and contamination.

€. Use of replicates to assess precisicn.

7. Use of .certified standards. . . o

In a strict sense, the term "clean technigques" refers to

techniques that reduce contamination and enable the accurate and

precise measurement of trace metals in fresh and salt surface
waters. In a broader sense, the term also refers to related
issues concerning detection limits, quality control, and quality
assurance. Documenting data guality demonstrates the amount of
confidence that can be placed in the data, whereas increasing the
sensitivity of methoeds reduce the problem of deciding how to
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interpret results that are reported to be kelow detection limits.

This appendix is written for those analvitical laboratories that
want guidance concerning ways to lower detection limits, increase
recision, and/or increase accuracv. The ways to achieve these
goals are to increase the sensitivity of the analytical methods,

decrease contamination, and decrease interference. Ideally,
validation of a procedure for measuring concentrations of metals
in surface water reguires demonstration that agreement can be
obtained using completely different procedures beginning with the
sampling step and continuing through the gquantification step
(Bruland et al. 187%), but few laboratories have the resources to
compare two different procedures. Laboratories can, however, (a)
use technigques that others have found useful for improving
detection limits, accuracy, and precision, and (b) document data
guality through use of blanks, spikes, CRMs, replicates, and
standards. - s

In geriéral, in order to achieve accurate and precise measurenment
of a particular concentraticon, both the detection limit and the
blanks sheould be less than cone-tenth of that concentration.
Therefore, the term "metal-free" can he interpreted to mean that
the total amount of contamination that cccurs during sample
colle¢tion and processing (e.g., from gloves, sample containers,
labware, sampling apparatus, cleaning solutions, air, reagents,
etc.) is sufficiently leow that blanks are less than one-tenth of
the lowest concentration that needs teo be measured.

Atmospheric particulates can be a major source of contamination
{Moocdy 1982; Adeloiu and Bond 1985). The term "class-100" refers
tc a specification concerning the amount of particulates in air
{Moody 1982); although the specification says ncthing about the
composition of the particulates, generic control of particulates
can greatly reduce trace-metal blanks. Except during collection
of samples and initial cleaning of eguipment, all handling of
samples, sample containers, labware, and sanpling apparatus
should be performed in a c©lass-100 bench, room, or glove box.

Nothing contained or not contained in this appendix adds to or
subtracts from any requlatory requirements set forth in other EPA

documents concerning metal analvses. The word "must" is used in
this appendix merely to indicate items that are considered very
important by analytical . chemists who have worked to increase
accuracy and precision and lower detection limits in trace-metal
analysis. Some items are considered important because they have
been found to have received inadequate attention in some
laboratories performing trace-metal analyses.

Two topics that are not addressed in this appendix are:

1. The "ultraclean techniques" that are likely to be necessary
when trace analyses of mercury are performed.

2. Safety in analytical laboratories.
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other documents should ke consulted if these topics are of
concern. o

Avoiding contamination by use of "clean_techniques"

Measurement of trace metals in receiving waters must take into
account the potential for contamination during each step in the
process. Regardless of the specific procedures used for
collection, handling, storage, preparation (digestion,
filtration, and/or extraction), and guantification (instrumental
analysis), the general principles of contamination control must
be applied. Sonme specific recommendations are:

a. Nom=talc latex or class-100 polyethylene gloves must be worn
during all steps from sample collection to analysis. (Talce
seems to be a particular problem with zinc; gloves made with
talc cannot be decontaminated sufficlently.) Gloves should
only contact surfaces that are metal-free; gloves should be
changed if even suspected of contamination.

b. The acid used to acidify samples for preservation and
digestion and to acidify water for final cleaning of labware,
sampling apparatus, and sample containers must be metal-free.
The guality of the acid used should be better than reagent-
grade. Each lot of acid must be analyzed for the metal(s) of
interest before use. .

c. The.water used to prepare acidic cleaning solutions and to
rinse labware, sample containers, and sampling apparatus may
be prepared by distillation, deionization, or reverse osmosis,
and must be demconstrated to be metal-free.

d. The work area, including bench tops and hoods, should be
cleaned (e.gy., washed and wiped dry with lint-free, class-100
wipes} frequently to remove contamination.

e. All handling of samples in the laboratory, including filtering
and analysis, must be performed in a class-100 clean bench or
a glove box fed by particle-free alr or nitrogen; ideally the
clean bench or glove box should be located within a class-100
clean room.

f. Labware, reagents, sampling apparatus, and sample containers
must never be left open to the atmosphere; they should be
stored in a class-100 bench, covered with plastic wrap, stored
in a plastic box, or turned upside down on a clean surface.
Minimizing the time between cleaning and using will help
minimize contamination.

g. Separate sets of sample containers, labware, and sampling
apparatus should be dedicated for different kinds of samples,
e.g., receiving water samples, effluent samples, etc.

h. To avoid contamination of clean rocnms, samples that contain
very high concentraticns of metals and do not reguire use of
"clean technigques" should not be brocught into clean rooms.

i. Acid-cleaned plastic, such as high-dersity polyethylene
(HDPE), low=density polyethylene (LDPE), or a fluoroplastic,
must ke the only material that ever contacts a sample, except
possibly during digestion for the total recoverable
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measurement. (Total recoverable samples can be digested in
some plastic containers.) Even HDPE and LDPE might net be
acceptable for mercury, however.

. "All labware, sample containers, and sampling apparatus must be

acid-cleaned pefore use or reuse.

1.

Sample containers, sampling apparatus, tubing, membrane
filters, filter assemblies, and cother labware must be
soaked in acid until metal-free. The amount of cleaning
necessary might depend on the amount of contamination and
the length of time the item will be in contact with
samples. For example, if an acidified sample will ke
stored in a sample container for three weeks, ideally the
container should have been socaked in an acidified metal-
free solution for at least three weeks.

It might be desirable to perform initial cleaning, for
which reagent-grade acid may be used, before the items are
allowed into a clean room. For most metals, items should
be either (a) soaked in 10 percent concentrated nitric acid
at 50°C for at least one hour, or {b) socaked in 50 percent
concentrated nitric¢ acid at room temperature for at ieast
two days; for arsenic and mercury, socaking for up to two
weeks at 50°C in 10 percent concentrated nitric acid might
be required. For plastics that might be damaged by strong
nitric acid, such as polycarbonate and possibly HDPE and
LDPE, soaking in 10 percent concentrated hydrochloric acid,
either in place of or before scaking in a nitric acid
solution, might be desirable.

Chromic acid must not be used to clean items that will be
used in analysis of metals.

Final soaking and cleaning of sample contalners labware,
and sampling apparatns must be performed in a class -100
clean room using metal-free acid and water. The sclution
in an acid bath must be analyzed periocdically to
demonstrate that it is metal-free.

After labware and sampling apparatus are cleaned, they nmay
be stored in a clean room in a weak acid bath prepared
using metal-free acid and water. Before use, the items
should be rinsed at least three times with metal-«free
water. After the final rinse, the items should be moved
immediately, with the open end pointed down, toc a class-100
clean bench. Items may be dried on a class-100 clean
bench; items must not be dried in an oven or with
laboratory towels. The sampling apparatus should be
assembled in a class-~100 clean rocm or bench and double-
bagged in metal-free polyethylene zip-type bags for
transport to the field; new bags are usually metal-free.
After sample containers are cleaned, they should be filled
with metal-free water that has been acidified to a pH of 2
with metal-free nitric acid (about 0.5 mL per liter) for
storage until use. At the time of sample collection, the
sample containers should be emptied and rinsed at least
twice with the solution being sampled before the actual
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sample is placed in the sample container.
Field samples must be collected in a manner that eliminates
the potential for contamination from the sampling platform,
probes, etc. Exhaust from boats and the direction of wind and
water currents should be taken into account. The people who
collect the samples must be specifically trained on how to
collect field samples. After collection, all handling of
samples in the field that will expose the sample to air must
be performed in a portable class-100 clean bench or glove box.
Samples must be acidified (after filtration if dissolved metal
is to be measured) to a pH of less than 2, except that the pH
must be less than 1 for mercury. Acidification should be done
in a clean room or bench, and so it might be desirable to wait
and acidify samples in a laboratory rather than in the field.
If samples are acidified in the field, metal-free acid can be
transported in plastic bottles.and poured into a plastic
container from which acid can be removed and added to samples
using plastic pipettes. Alternatively, plastic automatic
dispensers can be used. '
Such things as probes and thermecmeters must not be put in
samples that are to be analyzed for metals. In particular, pH
electrodes and mercury-in-glass thermometers must not be used
if mercury is to be measured. If pH is measured, it must be
done on a separate aliguot. o
Sample handling should be minimized. For example, instead of
pouring a sample into a graduated cylinder to measure the
volume, the sample can be weighed after being poured into a
tared container; alternatively, the container from which the
sample is poured can be weighed. {For saltwater samples, the
salinity or density should be taken into account when weight
is converted to wvolume.)
Each reagent used must be verified to be metal-free. If
metal-free reagents are not conmercially available, removal of
metals will probably be necessary.
For the total recoverable measurement, samples should be
digested in a class-100 bench, not in a metallic hood. If
feasible, digestion should be done in the sample container by
acidification and heating.
The longer the time between collection and analysis of
samples, the greater the chance of contamination, loss, etc.
Samples must be stored in the dark, preferably ketween 0 and
4°C with no air space in the sample container.

Achieving low detecticon limits

a.

Extraction of the metal from the sample can be extremely
useful if it simultanecusly concentrates the metal and
eliminates potential matrix interferences. For example,
ammonium 1l-pyrrolidinedithioccarbamate and/or diethylammonium
diethyldithiocarbamate can extract cadmium, copper, lead,
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b.

Aveiding interferences _ o

a.

b.

nickel, and zinc (Bruland et al. 1979; Nriagu et al. 1593).
The detection limit should be less than ten percent of the
lowest concentration that is to ke measured.

Potential interferences must be assessed for the specific
instrumental analysis technigue used and each metal to be
measured,

If direct analysis is used, the salt present in high-salinity
saltwater samples is likely to cause interference in most
instrumental techniques.

As stated above, extraction of the metal from the sample is
particularly useful because it simultaneously concentrates the
metal and eliminates potential matrix interferences.

Using blanks to assess contamination

a.

Assessing accuracy

2.

b.

A lakoratory (procedural, method) blank consists of £illing a
sample container with analyzed metal-free water and processing
{(filtering, acidifvying, etc.) the water through the laboratory
procedure in exactly the same way as a sample. A laboratory
blank must be included in each set of ten or fewer samples to
check for contamination in the laboratory, and must contain
less than ten percent of the lowest concentration that is to
be measured. Separate laboratory blanks must be processed for
the total recoverakrle and dissolved measurements, if both
measurements are performed.

2 field (trip) blank consists of filling a sample container
with analyzed metal-free water in the laboratory, taking the
container to the site, processing the water through tubing,
filter, etc., collecting the water in a sample container, and
acidifying the water the same as a field sample. A field
blank must ke processaed for each sampling trip. Separate
field blanks must be processed for the total recoverable
measurement and for the dissolved nmeasurement, if filtrations
are performed at the site. Field blanks must be proccessed in
the laboratory the same as laboratory blanks.

A calibration curve must ke determined for each analytical run
and the calibration should be checked about every tenth
sample. <Calibration sclutions must be traceable back to a
certified standard from the U.S. EPA or the National Institute
of Scilence and Technology (NIST).

A blind standard or a blind calibration solution must be
included in each group of about twenty samples.
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c.. At least cone of the following must be included in each group
of about twenty samples:
1. A matrix spike (spiked sample; the method of Kknown
additions).
2. A CRM, if cone is available in a matrix that closely
approximates that of the samples. Values obtained for the
CRM must be within the published values.
The concentrations in kblind standards and sclutions, spikes, and
CRMs must not be more than 5 times the median concentration
expected to be present in the samples.

Assessing precision

a. A sampling replicate must be included with each set of samples
collected at sach sampling location.

b. If the volume of the sample is large encugh, repnlicate
analysis of at least one sample must be performed along with
each group of about ten samples.

Special considerations concerning the dissolved measurement

Whereas the total recoverable measurement is especially subject
to contamination during the digestion step, the dissolved
measurement is subject to both loss and contamination during the
filtration step.

a. Filltrations must be performed using acid-cleaned plastic
filter holders and acid-cleaned membrane filters. Samples
must not be filtered through glass fiber filters, even if the
filters have been cleaned with acid. If positive-pressure
filtration is used, the air or gas must be passed through a
0.2-um in-line filter; if wvacuum filtration is used, it must
be performed on a class-100 bench.

b, Plastic filter holders must be rinsed and/or dipped between
filtrations, but they do not have to be scaked between
filtrations if all the samples contain about the same
concentrations of metal. It is best to filter samples from
low to high concentrations. A membrane filter must not be
used for more than one filtration. After each filtration, the
membrane filter must be removed and discarded, and the filter
holder must be elther rinsed with metal-free water or dilute
acid and dipped in a metal-free acid bath or rinsed at least
twice with metal~-free dilute acid; finally, the filter holder
must be rinsed at least twice with metal-free water.

c. For each sample to be filtered, the filter holder and membrane
filter must be conditioned with the sample, i.e., an initial
portion of the sample must be filtered and discarded.

The accuracy and precisiocn of the dissclved measurement should be
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assessed periodically. A large volume of a buffered solution
{such as aerated 0.05 N sodium bicarbonate) should be spiked so
that the concentration of the metal of interest is in the range
of the low concentrations that are to be measured. The total
recoverable concentration and the dissolved concentration cof the
metal in the spiked buffered solution should be measured
alternately until each measurement has been performed at least
ten times. The means and standard deviations for the two
measurements should be the same. All values deleted as cutliers
must be acknowledged. :

Reporting results

To indicate the quality of the data, reports of results of
measurements of the concentrations of metals must include a
description of the blanks, spikes, CRMs, replicates, and
standards that were run, the number run, and the results
obtained. 2ll values deleted as outliers must be acknowledged.

additional information

The items presented above are some of the important aspects of
"slean techniques'; some aspects of guality assurance and quality
control are also presented. This is not a definitive treatment
of these toplcs, additional information that might be useful is
available in such publications as Patterson and Settle (1976},
Zief and Mitchell (1976), Bruland et al. (1979), Moody and Beary
{1982), Moody (1982), Bruland (1983), Adeloju and Bond (1985),
Berman and Yeats (1985), Byrd and Andreae (1986), Taylor (1987),
Sakamoto—~Arnold (1987), Tramontano et al. (1987), Puls and
Barcelona (19895), Windem et al. (1991), U.S. EPA (1%92), Horowitsz
et al. (1992), and Nriagu et al. (1993).
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West Virginia Environmental Quality Board
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Re:  Koppers Industries, Inc. Comments

. . . . . EMVIRCMMENTAL GUAUTY SOARD
Triennial Review of West Virginia Water Quality Standards

CRARLESTON, WEST VIRGINIA

Dear Sir or Madam:

The Environmental Quality Board has proposed many revisions to the existing rules contained in Title
46 Legislative Rules, Series | The Proposed Rule is a resuit of the state's triennial review process.
Koppers Industries, Incorporated, is appreciative of the hard work put forth in revising this rule and
the thoughtful manner exhibited by its content; however, KII requests that serious consxderatlon be
given to the comments presented here. '

Koppers Industries, Incorporated, (KII) a Pennsylvania Company, owns and operates a coal tar
refining plant in Follansbee, WV. The plant is situated on the Ohio River at milepost 69.3 and utilizes
the river for transportation, water intake, and an NPDES discharge. The predecessor company,
Koppers Company, Incorporated (KCI) operated this facility for over 75 years.

Since the formation of KII in 1988, several million dollars in capital resources have been spent on
waste water treatment improvements at the Follansbee plant. These improvements were undertaken
with the understanding that expected future effluent limitations could be achieved with the new
facilities now in place. The new facilities are working properly and maintain high effluent standards
on a consistent basis. It is just.as important to have consistency in the rules as it is to have
consistency in waste water treatment operations. In this regard, KII notes that certain sections of the
proposed rule are subject to (or will be subject to) various interpretations which could have a
significant impact on the company's abilify to meet more stringent limitations.

Section 3 establishes criteria for mixing zones and provides a mechanism for achieving water quality
standards in the main body of the stream while atlowing for end-of-pipe technological standards at
the same time. KII applauds the boards efforts on establishing this concept. Section 7.2.2 B states
that stream segments extending upstream from a public water supply for a distance of five miles must
be protected by prohibiting the discharge of any poliutants in excess of the concenirations designated
for its water use category. This requirement is unnecessary and unduly harsh. In its present form,
an industrial discharger that is complying with every condition of its NPDES permit would be subject
to more stringent limitations immediately after a public water supply intake is activated. This dilemma
is further aggravated by the fact that the WVDEP has apparently interpreted the Section 7 rule to
mean that mixing zones will be disallowed in the above noted 5-mile segment. KII requests that the
Board amend the language to clarify and allow mixing zones to within one half mile of a public water

supply.




West Virginia Environmental Quality Board
July 11, 1994 :
Page 2 -

Although the preceding item is of special concern to Koppers, other water quality standards are also
important to us and in need of refinement. As a member of the West Virginia Manufacturer's
Association we support and endorse their comments as well.

Koppers appreciates the opportunity to submit these comments and trusts that due consideration will
be given to the concerns and suggestions given here.

If you have any questions concerning the issues addressed here or require additional information
please call me at 412-227-2883 or write me at the above address.

Respectively submitted,

William E. Swearinge,
Manager, Environmental Programs

ce: T. A, Golubic; Follansbee Plant Manager
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SELLE PLAMT, 301 W, T POMT AVEMUE

Ms. FPrances E. Hunter

WV Water Resources Board
1615 Washington Street, East
Charleston, wv 25305

Dear Ms. Hunter:

Enclosed are our comments on the proposed revisions to
the West Virginia Water Quality Standards. In additien, changes
to the standards for peolynuclear aromatic hydrocarbons are
proposed, based on changes made to PAH water gquality standards
by EPA in 18%2.

We also support the comments supplied by the West
Virginia Manufacturing Association,

Sincerely,

VL frtrr—

R. F. SHERMAN
ENVIRCONMENTAL COORDINATOR

RFS/jss
Enclosure
3.56 ' .
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Comments of DuPont L .le Plant regarding June 1, 1994 Proposed
Revisions to the West Virginia Water Quality standards

I. CHANGE IN CYANIDE WATER QUALITY CRITERIA

The proposed change from free cyanide to total cyanide analysis
for water guality standards is not scientifically supported and
could have a substantial effect on the Belle Plant. Currently,
the Belle Plant discharges total cyanide te the Kanawha River
under the NPDES permit program. Of this total cyanide, less
than 10% of the permitted discharge consists cf free cyanide
and cther forms that are amenable to chlorination. This
proposed standards change cculd result in water guality-based
permit limits that the Belle Plant would be unable to meet
without making major changes, probably contract disposing cf a
major waste stream at a cost the the business could not support
yvet provide no improvement in actual water gquality conditicns in
the Ranawha River.

The preopesed revisions to the standards change the basis of the
cyanide measurement from free to total cyanide and impose
numerical criteria. While both of these changes are suggeszted
by EPA in their 1984 Cyanide Water Quality Criteria Development
Document, this documenit also stateg that "Free cyanide is a much
more reliable index of toxicity to aguatic life than tetal
cyanide because teoctal cyanide can include nitriles (crganic
cyanides) and relatively stable metallocyanide complexes.”
Moreover, the recommended national criteria in the document
states that:

"EPA believes that a measurement such as free cyanide
would provide a more scientifically correct basis upon
which to establish criteria for cyanide. The criteria
were developed on this basis. However, at this time,
no EPA approved methods for such measurement are
available to implement the criteria through the
regulatory programs of the Agency and the States.

The Agency is cecnsidering development and approval of
methods for measurements as free cyanide. Until
available, however, EPA recommends applying the
criteria using the total cyanide method. These
criteria may be overly protective when based on the
total cyanide method."

In fact, the proposed water quality standard when applied to the
Belle discharge would be 10 times more protective than necessary
for the protection of aguatic life.

Unfortunately, in the past 10 years, EPA still has not develcped
an acceptable analytical procedure for measuring free cyanide
directly. However, recent regulatory activity has shown that
EPA continues to support the desirability of using free cyanide
as the proper basis for water quality criteria. 1In the 1993
Water Quality Guidance for the Great Lakes 8ystem, EPA proposed
aguatic life criteria for cyanide is based on free cyanide
analysis. The 1984 EPA cyanide water gquality criteria document
is referenced to support the use of free cyanide in the proposed
Guidance. : : . :




II.
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Recently EPA has recdgnized that water guality criteria should
be based on the bicavailable and toxic form of the pollutant -
not on the total pollutant - where the bicavailable portion can
be correlated with some acceptable analytical procedure. The
argument on bicavallability of cyanide is very similar toc EPA’Ss
recognition of bicavailability of metals which the West Virginia
Manufactures Association (WVMA) discusses in its comments to the
board. 1In this case the use of soluble metal 1s accepted by EPA
as a reasonable -~ and still conservative - indicator of
bicavailable metal because some forms of soluble metal (i.e.,
chelated forms) are not biocavailable and toxic.

Other states have established cyanide criteria that allow for
cyanide measurements that better represent the biocavailable
forms. Both Maryland and Delaware allow cyanide to be measured
as either free cyanide or as cyanide amenable to chlorinmation
in their standards. Cyanide amenable to chlorination analysis
would inciude free cyanide, alkaline salts, and some crganic
nitriles. Although this method would be more conservative than
the free cyanide analysis and include scme cyvanide compounds
that are not bicavailable, it would not include the relatively
stable metallocyanides such as ferrocyanides.

It is our recommendation that the determinaticn cof cyanide
criteria either remain based cn free cyanide ©or be changed to
allow cyanide amenable to chlorination analysis as a reasonable
surrogate for free cyanide. .

CHANGE IN AMMONIA WATER QUALITY CRITERIA

The proposed standards would adept the same stringent chronic
criteria cf 20 ug/L for warm water fishery streams (Category Bl)
and small non-fishable streams {(Category B3) as for trout waters
(Categery B2). This would mean substantially meore stringent
ammonia requirements for the Belle Plant since 50 ug/L is
presently regarded as the instream limitaticn on unionized
ammonia.

This is much more stringent than needed for nen-trout waters

as recommended in the EPA criteria document for ammonia. EPA
ammonia criteria are given in separate tables for either the
absence or presence of salmonids or other sensitive ceoldwater
species (e.g., trout waters). The unionized ammonia values are
provided within a matrix of pH and temperature values because
the potential toxicity of ammonia is highly influenced by these
factors. Some values have been picked coff these tables and
presented below as a compariscn between trout {(T) and non-trout
(NT) water for unionized ammonia chronic criteria:

EPA Uniconized ammonia chronic criteria (ug/L)

5 oC 15 oC 25 ocC
pH=7.5 T = 9 T =19 T =19
NT= 9 NT=19 NT=26
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8.0 T =18 T =35 T =35
NT=18 NT=35 . NT=530
§.5 T =18 T =35 T =35
NT=18 NT=35 _ NT=30

The corresponding comparison for unionized ammonia acute
criteria is:

EPA unionized ammonia acute criteria (ug/L)

5 oC 15 «C 25 oC

pE=7.8 T =64 T =128 T =181
NT=64 NT=128 NT=260

8.0 T =92 T =184 . T =260
NT=92 NT=184 B NT=370

8.5 T =82 . T =184 T =260
NT=92 NT=184 NT=370

This shows that the trout waters acute and chronic toxicity
reguirements are substantially more stringent than for nen trout
waters at high temperature conditicns that are generally more
critical in determining discharge reguirements because low flow
conditions generally occur in the late summer and early fall
period. The State is being overly cecnservative in proposing the
same stringent limitations tc all waters for all times of the
vear.

Many other states that have ammonia criteria for toxicity
considerations apply them separately to trout and non trout
waters {e.g., separate criteria for warm water and cold water
fisheries). Virginia uses the tables given in the 1984 ammonia
criteria document as the basis for their ammonia criteria
regquirements. South Caroclina simply references the EPA 1984
ammenia criteria document and its tables as the basis for its
criteria.

Pennsylvania and a few other states use eqguations relating
unionized and total ammonia based on temperature and pH rather
than tables. Pennsylvania also provides a basis for applying
these criteria to specific streams Zor permitting purposes by
establishing baselines under normally critical conditions for
temperature, pH and flow with the following reguirements from
the Pennsylvania water quality standards:

"The pH and temperature used toc derive the appropriate
ammonia criteria shall be determined by one of the
following methods:

1) Instream measurements, representative of median pH
and temperature - July through September.




2} Estimates of median pH and temperature - July
through September - based upon available data
or values determined by the Department.

For the purposes of calculating effluent limitations
based on this value the accepted design stream flow
shall be the actual or estimated lowest 30-consecutive-
day average flow that occurs."”

It is recommended that the proposed water quality standards for
West Virginia be ccrrelated to the EPA ammonia criteria tables
based on pH and temperature for unionized and total ammonia with
separate tables for trout waters (Category Bl) and nen trout
waters (Categories BZ and B3). Moreover, it is recommended that
the same approach as described previcusly for the Pennsylvania
water guality standards be used to establish appropriate
conditions for establishing permit limits.

I1II. TOTAL POLYNUCLEAR AROMATIC HYDROCARBONS (PAH)

The current West Virginia Water Quality Criteria for total PAHs
could have a significant impact on the Belle plant and other
facilities because of low background levels of these compounds.
The tctal PAH determinaticon reguires analysis of egach individual
compound (totalling 13) at or below minimum detection levels to
determine compliances. This number of determinations helow
gquantification levels increases the chances of false positive
results,

The current criteria for total PAH is based on EPA Gold Book
values for human health assuming potential carcinocgenic for all
PAHs at a 10-6 cancer risk. 1In 1992, EPA made significant
changes to PAH water gqguality criteria. The National Toxic Rule,
promulgated December 22, 1992, and representing the most recent
EPA assessment of water guality criteria, has reevaluated the
human health regquirements for several PAHs. Acenapthene,
acenapthylene, napthalene, and phenanthrene are nc longer
considered carcincgens. Ccnseguently there is no griteria given
in the National Toxics Rule for total PAH., EPA water guality '
criteria from the National Toxics Rule for other individual PAHs
are presented in the table below.

HUMAN HEALTH CRITERIA (10-6 risk for carcincgens)

Water & Organisms Organisms only
Conmpound 7 {Category A) (Category C)
_ (ug/L) oo tug/L)
Anthracene 9,600 110,000
Benzo({alanthracene 0.0028 0.031
Benzo{a)pyrene - 0.0028 0.031

Benzo{b)fluoranthene 0.0028 0.031
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Watef & Organisms Qrganisms only
Compound (Category A) {Category C)

" {ug/L) ____(ug/L)
Benzo{k)fluoranthene 0.0028 0.031
Chrysens 0.0028 0.031
Flucoranthene 300 370
Fluorene 1,300 14,000
Pyrene 860 11,000

In some cases this latest human health criteria information
provides substantially different and much higher wvalues than
the 1986 Gold Book value for total PAHs. This reflects the
original 1980 water guality criteria issuance that has now
been superseeded,. o

Virginia and Texas have recently adopted these new EPA criteria
and do not have a criteria for total PAH.

We recommend that the total PAH water guality criteria be
eliminated from the prcposed State water guallty standards and
replaced with water quality criteria for individual compounds
as given in the above table from the 1992 National Toxiecs Rule.
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ENVIRONMENTAL QUALITY SCARD
CHARLESTON, WEST VIRGINIA

Mrs. Frances E. Hunter
Executive Secretary

State Water Resources Board
1615 Washington Street, East
Charlesten, WV 25311

Re: Comments of the West Virginia
Manufacturers Association

Dear Fran:

Enclosed please find for filing the original and six (8) copies of the Comments of
the West Virginia Manufacturers Association Regarding Triennial Review of West Virginia
Water Quality Standards, 46 C.S.R. 1.

If you have any questions regarding this filing, please do not hesitate to contact

me.
Sincerely yours,
Robert L. Foster
RLF:shb
Enclosures
Boeard of Director Members
3M Campany The Dean Company Employers Service Cormparation Miles inc. - - TEHRADOCN Carporation
Ashfard Chemical Ine. .. .. Downard Hydraulics, Inc. Halltown Paperbeard Co. Mansanto Campany U S. Silica Campany
BASF Comperation OuPent Helme Tobaces Cormpany P&WC Aircraft Services, Inc. Urion Carbide Corporaticn
Capitol Cement Corparation Eagle Manufacitring Kznawha Manufaciunng Co. PPG Industries, Inc. W M. Cramer Lumber Co,
Carning Incarporated EIMCO Koppers Industries, Inc. Ravenswood Aluminum Corp Weirlon Steel Corperatian

Cytec incustries Slkem Metals Company Marbie King, In¢. Rhare-Peulenc Ag Campany Wheeling-Finsburgh Steel Corp.
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BEFORE THE ENVIRONMENTAL QUALITY BOARD
COMMENTS OF THE
WEST VIRGINIA MANUFACTURERS ASSOCIATION
REGARDING TRIENNIAL REVIEW OF
WEST VIRGINIA WATER QUALITY STANDARDS
46 C.SR. 1

I. Introduction

The West Virginia Manufacturers Association (WVDMA) is a trade
organization consisting of manufacturers and associated organizations throughout
West Virginia. The WVMA participates in, and comments on, rulemakings that have
a significant effect on its members’ operations.

The Environmental Quality Board (the Board) has proposed significant
changes to state water quality standards, The WVMA appreciates the work that the
Board and its staff have put into revising the rule. Some of these changes will have
a profound effect on manufacturers in this state. For that reason, the WVNMA urges
the Board to consider carefully the comments set forth below.

II. General Comments

A. Statutory References and References to the Board and Chief

The Division of Environmental Protection (DEP) Reorganization Bill
went into effect on June 10, 1894. That Act changes statutory references from W.Va.
Code 20-5A to W.Va. Code 22-11, In addition, the Water Resources Board is now
referred to as the Environmental Quality Board. Revisions to reflect these changes
should be made throughout the rule. Furthermore, at various places in the rule there

are references to the "Chief” or to the "Chief, Water Resources Section, Division of



Natural Resources”. (§§ 7.2.a.B, § 9.2, 9.3, etc). Standardization of the term "Chief”
and inclusion of a definition of the term would be appropriate.

B. Definitions

Some of the new definitions have not been added in alphabetical order.
As the definitions are being renumbered anyway, the WVMA suggests that all new
definitions be added in alphabetical order.

III. Specific Comments

A. Sectiion 2.7 - Intermitient Streams (Page 2)

At present the water quality standards do not properly distinguish
between wet weather and intermittent streams. Wet weather streams are those that
"flow only in direct response to precipitation or whose channels are at all times above
the water table.”" 46 C.SR. §1-2.18. Intermittent streams "have no flow during
sustained periods of no precipitation and . .. do not support aquatic life whose life
history requires residence in flowing waters for a continuous period of at least six (6)
months.” As can be seen by a comparison of the two definitions, all wet weather
streams are also intermittent streams.

The difference between these two definitions becomes critical when they
are applied to a stream that receives a NPDES-permitted discharge. Water quality
standards do not apply in wet weather streams, but they do apply in intermittent
streams when there is flow. Because water quality standards apply when there is
flow in an intermittent stream, NPDES permits for discharges to such streams

usually contain limits that apply at all times, even when there is no natural flow in
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the stream. At such times, a permittee may be required to protect aquatic life that
does not exist.

The WVMA believes that wet weather streams should not be treated as
intermittent streams, and believes that water quality standards should not apply in
either stream type. The best method of accomplishing this would be to delete the
definition of "intermittent stream” and all references to intermittent streams in the
rule. "Wet weather streams” could then be defined as

streams that flow only in direct response to precipitation, or the channels
of which are at all times above the water table, or that do not support
aquatic life whose life history requires residence in flowing water for a
continuous period of at least six months.
In the alternative, the Board could clarify the standards by adding the following
sentence to the definition of intermittent stream in §2.5:
Wet weather streams are not intermittent sireams.
and by deleting the parenthetical language in §7.2.c.2 and replacing it with the
following phrase: -

or intermitient streams,

B. ~Section 2.8 - Definition of Mixing Zone (Page 2)

The rule does not contain a definition of "mixing zone". A definition
based on the one found in the Water Quality Standards Handbook (WQS Handbook)
EPA 823-B-93-002 (September, 1893) at page 5-2 would be appropriate:

2.8 A limited area or volume of water where initial dilution of a

discharge takes place and where numeric water quality criteria can be
exceeded but lethal conditions are prevented.




C. Section 2.17 - Definition of Water

The definition of "water” is taken verbatim from the State Water
Pollution Control Act but for purposes of this rule it is overbroad. It includes
groundwater, which is the subject of separate quality standards. Consequently, the
definition conflicts with §1.1, Scope, which correctly notes that the standards are for
waters "standing or flowing over the surface of the State.”

If left as written, the definition might cause this rule to be improperly
applied. For example, the §6.2 description of Category A (Public Water Supply) might
be interpreted as extending to wells. Therefore, the WVMA suggests that references
to groundwater be removed from §2.17, so that it would read in the following fashion:

"Water,” or "waters"” shall mean any and all water on the surface of the
ground, whether flowing, wholly or partially within this State, or
bordering this State and within its jurisdiction, and shall include,
without limiting the generality of the foregoing, natural or artificial
lakes, rivers, streams, creeks, branches, brooks, ponds (except farm
ponds, industrial settling basins and ponds end water treatment

facilities), impounding reservoirs, springs, watercourses and wetlands.

D. Section 2.15 - Definition of Substantial and Widespread
Economic and Social Impact (Page 4)

The Board should consider incorperating a definition of the "substantial
and widespread economic and social impact” referred to in 40 C.F.R. §131.10(gX6),
and subsections 8.1.b and 8.3 of this rule, as that term is a basis for granting
variances and use removals. The Environmental Protection Agency (EPA) has
indicated that this term involves consideration of not only the possibility of closure
of a plant and unemployment but also the effect of water quality standards on

competitive position, profitability, and the possibility of price increases and shifts in




local revenues due to sales and tax effects. The Board should consider the same
factors.
The WVMA suggests this definition:
2.22 "Substantial and Widespread Economic and Social Impact”
includes, but is not limited to, the possibility of plant closure,
unemployment, effects on competitive position, profitability, price
increases and tax effects.
If this definition is not adopted by the Board, the WVMA hopes that the Board will
clarify in its response to comments that it interprets this term in the same broad

fashion.

E. Section 2.22 - Definition of Zone of Initial Dilution (Page 4)
The WVMA commeﬁds the Board f'or its development of a2 mixing zone
policy that includes Zones of Initial Dilution (ZIDs). The Association suggests that
a ZID be defined as

The region of initial mixing surrounding or adjacent to the

end of the outfall pipe or diffuser ports, in which water

quality standards do not apply.
This definition is derived from the definition of a ZID found in a proposed EPA rule
at 56 Fed. Reg. 2825 (January 24, 1991).

F. Section 4.1.b - Antidegradation Policy (Pages 5-6)

Section 4.1.b requires "satisfaction of the intergovernmental coordination
of the State’s continuing planning process” before water quality can be lowered in a
high quality stream., Howevér, there is no explanation of what constitutes
"intergovernmental coordination” or what is a "continuing planning process.” Has a

group been formally constituted to provide such intergovernmental coordination?
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Who performs the intergovernmental coordination of the state’s planning process, and
what criteria do they apply in determining when degradation of state waters is
allowed? The January 10, 1994 letter from Stanley L. Laskowski to Dr. David
Samuel suggested that a description of antidegradation implementation procedures
must be provided to EPA before it can fully approve the Board’s antidegradation
provisions. Have the procedures been described and made available for public
comment?

This is a matter of great practical importance to any person who applies
for a NPDES permit or for state certification under Section 401 of the Clean Water
Act. The universe of "high quality waters" is so broad, and the meaning of
"maintained at their existing high quality” is so vague, that a permittes is left
without notice of what implicates antidegradation review. One might improperly
interpret such a provision to call into question the terms of NPDES permits that
allow discharges of substances to a stream in excess of existing quality
concentrations.

In addition to the question of who allows degradation to occur, there is
an issue as to whether a public hearing is called for in all circumstances. The state
rule provides that there can be no degradation of state waters without the
“opportunity for public comment and hearing. . . ." This is broader than the federal
regulation from which it is drawn, 40 C.F.R. §131.12, which only requires public
participation and does not specify a public hearing. Public participation is already
an integral part of any NPDES permit or §401 certification application, and any

interested member of the public can participate by filing comments and requesting

6




a hearing. If a hearing is not held, because it is not requested or the Office of Water
Resources deems it unnecessary, the lack of 2 hearing should not invalidate a NPDES
permit that allows discharges of substances at concentrations greater than existing
in-stream concentrations.

EPA does not require a separate antidegradation hearing in all
circumstances. It has said that

The anﬁdégfadation public participation requirement may be satisfied

in several ways. The State may hold a public hearing or hearings. The

State may also satisfy the requirement by providing public notice and

the opportunity for the public to request a hearing. . . .To ease the

resource burden on both the State and the public, standards issues may

be combined with hearings on. . .permits.
WQS Handbook at 4-11. The WVMA suggests deleting the phrase "comment and
hearing” and replacing it with the word "participation” as a means of clarifying that
a public hearing need not be held, but that public participation of a type deemed
appropriate by the Chief is mandatory.

The last phrase of §4.1.b is redundant of the first phrase and can be
eliminated because the Board previously decided, during the last triennial review,
that all waterbodies should have the fishable/swimmable uses applied to them.
Therefore, if any waterbody is to be degraded below the "levels necessary to sustain
the national water quality goal uses of protectioh and propagation of fish, shellfish
and wildlife and recreation in and on the water,” a variance, site-specific criteria, or

use removal is required. Antidegradation would not be implicated in such a situation

because a more stringent review would be required by the Board.
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The WVMA offers the following revision of §4.1.b that incorporates all
its proposed changes to the antidegradation provisions. The proposed language is
intended to address all EPA concerns about the antidegradation provisions of the
rule, including the requirement of an "intergovernmental coordination” process. The
WVMA includes such language in its proposal in the expectation that the Board will
describe this process and allow comment on it before implementing it.

b. The existing high quality waters of the State must be maintained
at their existing high quality unless it is determined, after satisfaction of
the intergovernmental coordination of the State’s continuing planning
process and opportunity for public participation, that allowing lower
weter quality is necessary to accommodate important economic or social
development in the area in which the waters are located. Lower water
quality that is allowed under a permit or certificate issued by the chief
after opportunity for public participation shall be deemed to satisfy the
requirements of this subsection. The Board and the chief shall assure
that all new and existing point sources shall achieve the highest
established statutory and regulatory requirements applicable and shall
assure the achievement of cost-effective and reasonable best management
practices for non-point source control.

G. Sections 4.1.c and 4.1.d - Waters of Special Concern and
Quistanding National Resource Waters (Page 7)

The distinction between §§4.1.c and 4.1.d is unclear. In §4.1.c, thereis
no activity allowed that reduces water quality; in §4.1.d, waters are maintained,
protected, and improved where necessary. Both could be construed as prohibiting a
discharge of any substance in exzcess of existing concentrations.

The WVMA believes §4.1.c is intended to require additional
antidegradation protection for some rivers, but not the total prohibition on
degradation anticipated by $4.1.d. This would be consistent with the "Tier 2.5"

approach that EPA has approved on the grounds that it "allows states to provide a




very high level of water guality protection without precluding unforeseen future
economic and social development considerations.” WQS Handbook at 4-2. The
WVMA commends the Board for its willingness to consider this sort of innovative
approach. However, if the differences between the protections afforded to "Waters
of Special Concern" (WSC) and "QOutstanding National Resource Waters” (ONRW) are
not extremely clear, the beneficial effect of the new language is lost.

The'WVMA believes that some additional procedural protections could
be afforded to WSC that would place them in a more protected position than high
quality waters without prohibiting any lowering of water quality. This could be done
by requiring a decision by the Environmental Quality Board on the desirability of
allowing the degradation to occur, after a public hearing and presentation of evidence.
The Board would be empowered to require additional controls or monitoring with
respect to the parameters for which contamination was to be increased, if necessary
to protect the use of the stream.

The WVMA believes that these matters could be best addressed by
revising §4.1.c. to provide additional procedural protections against unwarranted
degradation:

In waters that constitute a water of special concern, designated in
Subsection 7.3.d, no activities that result in the reduction of existing
ambient water quality shall be allowed unless the Environmenial Quality
Board determines, after a public hearing and presentation of evidence,
that the change is necessary to accommodate important economic or
social development in the areas in which the waters are located.

The Board should also consider moving §7.3 to §4, because §7.3 identifies

the types of streams that fall into the various categories of antidegradation review




that are referred to in §4. There is no particular reason to leave §7.3 in §7, as §7 is
otherwise dedicated to denominating river segments and identifying where water
quality standards apply. Section 7.3 makes more sense as §4.2.

H. Mixing Zones

The WVMA does not believe that any changes are needed in the present
mixing zone section. Section 5 sets out all the factors the Chief should consider
before granting .a mixing zone, and allows the Chief to request any information
needed to make a decision on the allowability of mixing zone. EPA has exceeded its
authority in disapproving §5, and is subject to challenge for having done so. The
water quality standards merely allow mixing zones to be established, and allow the
Chief to gather information to properly permit them. More than this should not be
required by EPA.

If geographically-defined mixing zones have not been established through
the NPDES process, it is not because there is no authority for them. Rather, there
is no need for them. The "instantaneous mix" calculation emploved by the Office of
Water Resources has been a satisfactory substitute for spatially-limited mixing zones,
and could continue to be. If the Board is concerned that there would be no restraint
on acutely toxic conditions at the discharge, a separate narrative criteria could be
established that would prohibit any mixing zone calculation that would result in
lethality to aquatic life. This would relieve the Board of the need to develop acute
criteria for aquatic life.

The WVMA urges the Board to add the following to §5:
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5.6 The chief may calculate effluent limitations for discharges to mixing
zones with or without defining them spatially or geographically.

5.7 The chief shall apply this section so as to prevent lethality to aquatic
life and significant human health risks.

If the Board elects not to use the existing language, the WVMA

recommends the changes proposed in the following sections.

1, Section 5 - Determining Compliance With Mixing Zones (Pages

7-10)

The proposed mixing zone provisions call for sizing mixing zones by areal

extent rather than allowing an "instantaneous mix" calculation by the Office of Water
Resources. Delineating mixing zones in this fashion may require additional efforts
on the part of the permittee to identify the limits of the mixing zone as part of the
permit application process and to demonstrate that the mixing zone complies with the
water quality standards once the permit is issued. For example, the new mixing zone
provisions presume that NPDES permits could be written to require end-of-pipe
sampling for technology-based limits and instream sampling for water quality-based
limits., This instream sampling could be expensive, unwieldy, and even dangerous.

It is possible to reduce the amount of instream sampling without
compromising the protections afforded by this rule. Once the mixing zone has been
delineated and shown to be effective at preventing exceedances of water guality
standards at certain effluent concentrations and river flows, the permittee should not
be required to measure the concentration of the parameter of concern in the river if
the discharge flow and the effluent concentration of that substance is no greater than,

and the river flow is no less than, it was when the confirmation was provided to the
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Chief. A permittee should be allowed fo request NPDES limits that enable the
permittee to report an end-of-pipe measurement for all parameters, assuming that
the physical features of the mixing zone have not changed. The effect would be to
allow end-of-pipe effluent measurement for both technology-based and water quality-
based permit limits rather than requiring two tests -- one of the effluent and one of
the river.
The following language would allow permittees the flexibility to avoid

additional, unnecessary sampling:

5.3. The Chief may determine the sampling methods by which this

section shall be implemented in any permit in which a mixing zone is

aliowed. Such sampling shall not be done in the receiving water if it is

not necessary to verify compliance with water quality standards.

J. Section 5 - Geographical Limits for Mixing Zones

The WVMA believes that the Board should not establish presumptive
mixing zone dimensions and volumes as it has in §85.2.d, 5.2.¢ and 5.2.2.B. The
narrative protections (protection against lethality, free passage of aquatic life, no
overlap of a drinking water intake, etc.) found in the rule are sufficient to protect
stream uses, and limiting the size arbitrarily does nothing more helpful.

If the Board elects to continue to use the geographical limits identified
in §5, it should make mandatory the relief from those limits provided by §5.2.i. That
subsection should be changed to begin:

i) The chief must waive the requirements of subsections (d), (e) and (g)(B)
above if a discharger provides an acceptable demonstration of. . .."
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While a permittee and the Chief may debate what constitutes "an acceptable

demonstration,” there is no reason the Chief should not grant relief from the
boundary limitations if it is determined that the demonstration is sufficient.

The WVMA. also requests an explanation of the last sentence in §5.2.a,
which states that "[mlixing zones will not be allowed until applicable limits are
assigned by the Chief in accordance with this section.” Is this a reference to NPDES
permit limits or geographical limits of mixing zones? If the latter, is it intended as

a restatement of the first sentence, which requires "definable geometric limits for

mixing zones'?

K. Section 5.2.b - Criteria for Mixing Zones (Page 9)

Section 5.2.b. provides that acute criteria cannot be exceeded outside a
mixing zone, except in a ZID. The WVMA does not interpret this to prevent the
establishment of a mixing zone where no acute criteria has been developed. For
example, acute criteria are not provided for the human health categories (A and C),
because those numbers are human health criteria and are to be applied only as
chronic numbers. (See the WQS Handbook at 3-4.) EPA clearly contemplates
development of mixing zones for chronic criteria set to protect human health, as
discussed in the WQS Handbook in Sectionn 5.1.3.

The rule should clarify that, unless an acute criterion has been adopted
for a parameter, there is no reason to limit the concentration of that substance in a
properly-sized mixing zone. To establish that the lack of acute criteria is not an

impediment to creation of a mixing zone, this language could be added, as §5.2.1:
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1) Mixing zones are allowed for all substances listed in Appendix E.
Where acute criteria for a substance has not be developed, the discharger
is not required fo meet acute water quality criteria in the mixing zone,
but must prevent lethal effects to aquatic life and significant human

health risks.

L. Section 5.2.h - Thermal Mixing Zones (Page 10)

The WVMA urges the Board to consider adoption of a separate
subsection for thermal mixing zones because they differ substantially from other
types of mixing zones. Thermal mixing zones may actually provide a benefit to
aquatic life by warming spawning areas, or benefit humans by warming a swimming
area or keeping a public water intake ice-free. Heat is a transitory pollutant, is not
bicaccumulative, and poses no environmental harm in a properly - sized mixing zone.

The WVMA suggests that §5.2.h be eliminated and §5.2 be changed in
this way:

5.2. The following guidelines and conditions are applicable to all mixing
zones except thermal mixing zones:

A new subsection could then be added to provide

5.3 Thermal mixing zones shall be established by the Chief in a manner
that will not adversely alter the designated uses of the receiving water,
nor cause or contribute to any of the conditions prohibited in Section 3.
A successful demonstration conducted under Section 316(a) of the Clean
Water Act shall constitute compliance with all provisions of this section,
but is not a prerequisite to establishing a thermal mixing zone.

M. Section 6.1.d - Use Removals and Site-Specific Criteria (Page 12)

The last sentence of §6.1.d refers to the method of removing uses, but
provides no guidance as to the state rule that governs changes to water quality
standards. It would be appropriate to note in §6.1.d. that the procedure for changing

uses, as allowed in §6.1.b, is set forth in 46 C.S.R. 6.
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Section 6.1.d also states that revisions of state water quality standards
must be made with the concurrence of U.S. EPA. While EPA has the power to review
and disapprove water quality standards, it does not have unlimited discretion to
approve or disapprove every change to the state standards. There is often a range
of reasonable actions that the state may take, some of which may be more or less
desirable from EPA’s standpoint, but all of which are acceptable. Requiring the
concurrence of EPA invites the agency to disapprove standards on a discretionary
basis as opposed to EPA assuring itself that the state chooses among acceptable
alternatives. Conferring such discretionary authority is an unconstitutional
delegation of power to United States Environmental Protection Agency.

The WVMA urges that the phrase "made with the concurrence of EPA"
be changed to “reviewed by EPA". If EPA chooses to disapprove a portion of the rule
after completing its review, it has independent authority to do so, regardless of the
provisions of West Virginia water quality standards. The standards should not,
however, allow EPA to disappreve any part of the rule on a discretionary basis.

N. Section 7.2.a - Water Use Categoryv A (Page 17)

The application of Appendix E criteria to the public water supply use,
Category A, is open to multiple interpretations. Section 7.2.2.B states that "each
segment extending upstream from the intake of a water supply public {Water Use
Category A), for a distance of five (5) miles or to the headwater, must be protected
by prohibiting the discharge of any pollutants in excess of the concentrations
designated for this Water Use Category in Section 8. This language has been

interpreted by the Office of Water Resources (OWR) as prohibiting mixing zones
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within five miles of a public water intake, because permit limits consistent with a
mixing zone result in exceedance of the criteria within the zone, The result is
unnecessarily stringent NPDES permit limits for any discharger within five miles of
a drinking water intake.

The better interpretation of §7.2.2.B is that it defines the length of river
subject to the Category A use, and provides that Category A criteria apply in such
waters. Under this approach, mixing zones are still allowed in Category A segments
because they allow initial dilution while still protecting against exceedance of human
health criteria at drinking water intakes. There is no reason for Category A criteria
to be met end-of-pipe if discharges to rivers assigned other uses are allowed mixing
zones. Indeed, there is less justification for prohibiting mixing zones in Category A
waters, because the chronic criteria apply at intakes and humans are never exposed
to the acute criteria. In rivers assigned Category B, however, mixing zones are
allowed even though aquatic life may be exposed to acute criteria in the mixing zone.

The WVMA urges the Board to delete §7.2.a.B because it serves no
purpose. Section 5 already prohibits a mixing zone from overlapping a water supply
intake. Outside a mixing zone, only chronic criteria, which are deemed protective of
human health, apply. Therefore, even if mixing zones are allowed the most protective
water quality criteria always apply at the point drinking water is removed from the
river, It makes no difference whether a mixing zone is 1/2 mile from the intake or
4 1/2 miles -- the chronic criteria apply at the drinking water intake and at all other

places outside the mixing zone.
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If the Board does not believe the chronic criteria are protective of human
health, it should explain why they are not and propose changes. If, on the other
hand, the criteria are protective (as the WVMA believes is the case) the Board should
not prohibit discharges with end-of-pipe concentrations that exceed the Appendix E
criteria. This could be changed by deleting §7.2.a.B. and amending §6.2.e. in this
fashion:

e. Shall apply to the stream segment extending upstream

from the intake for a distance of 5 miles. (See Appendix B

for a partial listing.)

In the alternative, the Board could clarify that §7.2.c., which designates
where water guality standards do not apply, was meant to apply to the Category A
use in the same manner it applies to other uses. Changing the rule to reflect that
intent does not mean lowering the standard for the protection of public water
supplies; it only means that the standard will apply at all places in the stream

except, for example, in a ZID four and one half miles upstream. This change could

be brought about by adding the following phrase to the end of the first sentence in

§7.2.a.B: -
except in mixing zones or ZIDs
This change would also serve to clarify that antidegradation review is not required

where there is an increased concentration of substarnces in a mixing zone.

0. Section 7.2.b - Applicability to Water Quality Standards

Water quality standards apply in all state waters except in the
circumstances set out in §7,2.c. Those exceptions to the application of water quality

standards do not apply to the "free from" narrative criteria in §3, however. The
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WVMA believes that this exposes an important _inconsistency. When, for example,
stream flow falls below the 7Q10, numeric criteria from Appendix E do not apply, but
the narrative criteria do. This is true even though the numeric criteria may be of
greater environmental benefit than the narrative protection against transient,
unpleasant odors afforded by §3.2.c or the protection against "distinctly visible color”
provided by §3.2.f. Nevertheless, the narrative criteria are protected and the numeric
criteria are not.

The WVMA believes that the very good reasons the Board has for
justifying relief from numeric criteria are just as convincing when applied to some or
all of the narrative criteria. The WVMA urges the Board to amend §7.2.b. to provide
that, at a minimum, the purely aesthetic narrative criteria do not apply in state
waters whenever numeric criteria do not apply. This could be accomplished by
changing the last phrase of §7.2.b in the following fashion:

nor the requirements of Section 3 that pertain to taste, color, or odor

P. Section 7.2.c - Exceptions to Water Quality Standards

The Board has proposed changing §7.2.¢c.C. so that water quality
standards do not apply in ZIDs, as opposed to the current language which provides
that water quality standards do not apply in the mixing zone. This change was
presumably made because acute criteria, which may not be exceeded in a mixing
zone, have now been developed. However, the change calls into question the Chief’s
authority to grant mixing zones where no acute criteria have been proposed.

Furthermore, there are other aspects of water quality standards, including
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antidegradation, that should not apply in mixing zones. The WVMA suggests this
subsection be rewritten in this fashion:

C. In any mixing zone or zone of initial dilution established
pursuant to Section 5, except that where acute criteria has
been adopted, the acute criteria shall apply between the
boundary of the zone of initial dilution and the boundary
of the mixing zone.

Q. Section 7.2.d - Site-Specific Changes to Water Quality Standards
(Page 18)

The WVMA commends the Board for its willingness to amend this

section to provide specifically that it contains variances, site-specific criteria, and use
removals. We believe that most, if not all, of the adjustments to water quality
standards set out in §7.2 are site-specific criteria or use removals, which do not
require any further approval by the Board. To the extent that any of the water
quality standards adjustment in §7.2.d. is a variance, or to the extent that the Board
wishes to grant a variance in the future, the adjustment should be specifically
identified as a variance so that only the variances are reconsidered during each
triennial review.

The WVMA suggests that §7.2.d. be revised to read:

d. State-wide water quality standards shall apply except where

site-specific criteria, variances, or use removals have been

approved following application and hearing, as provided in 46

C.S.R. 8. The following are the use removals, site-specific criteria,

and variances allowed in State waters (note: variances apply only

to the discharger named and must be reconsidered every three
vears):
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R. Section 7.3 - High Quality Water (Page 21)
The WVMA has suggested that §7.3 be moved to §4. Whether or not this

is done, §7.3.a. should be rewritten to clarify that §§7.3.b. and 7.3.c. are all high
quality waters. As presently written, §87.3.b. and 7.3.c. appear to be separate
categories of water.
Section 7.3.a. could be rewritten in the following fashion:
a. High quality waters, as defined in Section 2.6, include all
streams designated in the West Virginia Naiural Stream
Preservation Act, West Virginia Code Chapter 22, Article 13, and

all streams listed in the West Virginia High Quality Streams,
Fifth Edition.

The WVMA offers this suggestion for purposes of consolidation and
clarification. It continues to question whether the list of high quality streams
accurately reflects high qualify water as that term is defined in $2.6, though.

S. Section 8.8 - Changing Water Qualitv Criteria (Page 23)

The WVMA believes that the provisions relating to changing water
quality criteria should be set out in §8.3 so that they are clearly presented and
gathered in one place. To accomplish this end, a subsection authorizing development
of site-specific criteria could be added to the variance language at §8.3.

Site-specific criteria should be allowed where less stringent criteria will
allow a state to maintain a desig:nated use. The EPA has specifically provided that
the states can use either numerical values or a narrative to establish criteria, and
that numerical values can be based upon 304(a) guidance, 304(a) guidance modified
to reflect site-specific conditions, or other scientifically defensible methods. 40 C.F.R.

§131.11. Site-specific criteria acknowledges that a use can be maintained even where
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the criteria may be set at less stringent levels than would otherwise apply for that
use (e.g., the default criteria under Appendix E). Procedures for deriving site-specific
water quality criteria are referenced in the WQS Handbook.
The WVMA urges adoption of the following:
8.3 Changing Water Quality Criteria

a. A variance from numeric criteria may be granted to a discharger if
it can be demonstrated that one of the conditions outlined in subsections
6.1.d.A-F limit the attainment of one or more specific water gquality
criteria. Variances shall apply only to the discharger to whom they are
granted and shall be reviewed by the Board every three years. In
granting a variance, the Board shall follow the requirements for revision
of water quality standards as required by the State Act, $303 of the
Federal Act, and the procedural regulations for applying for less
restrictive uses or criteria (46 C.S.R. Series 6).

b. The Board may establish criteria that is less stringent than that set
forth in Appendix E for any waterbody or portion of a waterbody if the
less stringent criteria will not prevent attainment of any use assigned to
that waterbody. When considering whether to establish less stringent
criteria the Board shall follow the procedures set forth in 46 C.5.R. 6.

T. Appendix E - Analvtical Detection and Quantitation Levels

Certain water quality criteria are set at very low levels, which causes

significant analytical problems. The accuracy of all analytical test methods
deteriorates as the concentration of the substance being measured decreases;
therefore, testing results become progressively less precise. At a certain level, test
methods lose their capacity to quantify reliably the concentration of constituents
being measured. At some lower concentration, test methods lose their capacity to
detect whether the constituents being measured are even present. This imprecision

is due to a host of interferences, including matrix effects. Although some test
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methods detect at lower levels than others, all methods lose their detection capability
at some point.

This analytical unreliability or imprecision is a very real concern to the
NPDES permittee who is subject to severe penalties for any noncompliance with
permit effluent limitations. At present, neither the NPDES rules nor the water
quality standards allow the permit writer to address this troublesome compliance
issue. Permit limits are set at levels necessary to protect water quality standards
even when those limits cannot be reliably measured. The result can be false-positive
results (i.e., the appearance of a permit exceedance created by this analytical
variability rather than the level of pollutant in the sample) that can subject the
permittee to potential enforcement action.

The Office of Water Resources has tried to address this problem by
allowing permit compliance be determined using the minimum detection level
(MDL)! when water quality-based permit limits are established below the MDL.
This practice is undesirable for two reasons. First, it is not reflected in any statute
or regulation, and therefore the permittee might not be able to rely upon it in an
enforcement action. Second, it is still insufficiently accurate to prevent false positive
results,

A more acceptable level at which to determine compliance with permits
is what is known as the analytical "quantitation level.” This is the lowest level

greater than the MDL at which an analyst can determine with acceptable confidence

'The lowest concentration below which an analyst cannot determine, with acceptable confidence
(99%), whether or not the substance being measurad is present.
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the actual concentration of the substance being measured. Below the quantitation

level, the variability is too great to rely upon the numerical value produced by the
testing method. Although one cannot rely on single measured values below the
quantitation level for numerical significance, one can rely on such values to determine
whether a particular substance is present in a sample (so long as the values are not
less than the minimum detection level discussed above).

EPA is in the process of providing definitive guidance on this issue in
its draft National Guidance for the Permitting, Monitoring and Enforcement of Water
Quality-based Effluent Limitation Set Below Analytical Detection/Quantitation Levels
(March 22, 1994). That guidance suggests using a minimum level or a compliance
level, with analytical results below the minimum level reported as zero. If a
minimum level is not available, one can be calculated by multiplying the method
detection limit by a factor of 3.18.

Implementation of EPA’s draft guidance might be accomplished by
means of special guidance that treats nondetect results as an analytical value of zero.
For example, EPA Region VI has issued a guidance memorandum dated July 1, 1691
entitled "The Use of Minimum Quantitation Levels (MQLs) in Water Quality-Based
Permits” (Attachment I). Under that guidance, compliance with permit limits for
water quality criteria that is below the MDL is determined using "Minimum
Quantification Level” (MQL) where the MQL = 3.3 MDL. Any analytical value below
the MQL is considered to be zero. Therefore, Region VI recognizes that the MQL is

the lowest concentration at which a particular substance can be accurately measured
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and at which permit compliance can be determined with the appropriate degree of
confidence.

Other nearby states which have addressed this issue include Virginia,
New Jersey, and Ohio. These three states have proposed using the Practical
Quantitation Limit (PQL) to determine compliance with water quality criteria below
the detection limit. They stipulate that the PQL is five times the MDL, which is
consistent with the latest edition of "standard methods"?. Virginia has adopted the
Region VI approach, and published compliance quantitation levels for each pollutant.

This triennial review is an opportunity for the Board to acknowledge the
problem of analytical variability and to propose and adopt a provision in the water
quality standards that will allow it to be addressed for purposes of NPDES permits.
Until EPA develops a standard method of determining a PQL the Board should adopt
its own. The following language which could be added to §8.1, is recommended to do
$0:

For purposes of permits issued by the chief, water quality

standards are deemed protected where the discharge

concentration of a substance is nondetectable ai the

practical quantitation level. The Practical Quantitation

Level (PQL) is five times the minimum detection level

(MDL). The permittee has the option to develop permii-

specific quantitation levels using a methodology approved
by the Chief.

2American Public Health Association, American Water Works Association and Water Pollution
Control Federation, 1989. Standard Methods for the Examination of Water and Wastewater, 18 ad.
American Public Health Assce., Washingtor;, DC.
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U. Appendix E - Water Quality Criteria for the Management of
Metals

The water qualitv standards do not specify whether criteria are
expressed in terms of total or dissolved metals. The EPA guidance on which the
criteria are based was developed using dissolved metal concentrations. This is
appropriate, because the portion of total metal that is dissolved in the water column
is the fraction of {netal that is bioavailable and can exert a toxic effect on the aquatic
environment (i.e. pass through biological membranes and react chemically with an
organism).

NPDES rules, on the other hand, require setting permit limits in terms
of total metals. The effect, in West Virginia and elsewhere, is to impose more
stringent NPDES permit limits on metal discharges than are necessary for protection
of designated uses. The imposition of these unnecessarily stringent water quality-
based effluent limits for metals is costing dischargers significant capital, operation,
and maintenance expenses for treatment facilities that are not necessary for
protection of human health or the aquatic environment.

EPA’s water quality criteria for metals are based on toxicity tests
performed in purified water that was reconstituted for the test by the addition of
mineral salts. Toxicity tests are conducted by completely dissolving into solution the
soluble salt of the metal to be tested. Since toxicity of many trace metals is a
function of the chemical form (species) of the metal, laboratory tests such as these are
not representative of actual receiving water conditions. For example, toxicity to

copper is directly related to the free metal ion Cu™®. Free ion concentration of copper
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depends on the formation of copper complexes with inorganic ions and organic
complexing agents. Mitigating factors, such as suspended solids and organic matter
that are present in natural aguatic environments, were not accounted for during
EPA’s tests.

The toxicity of metals in the aquatic environment is significantly affected
by site-specific factors. A receiving stream or river’s natural physical and chemical
characteristics (e.g. particle adsorption, organic complex formation, co-precipitation,
etc.) significantly reduce the amount of free metal ion that is available to induce
toxicity. These factors alter the bioavailability of the metal, thereby altering the
metal’s toxicity in the water column. Generally speaking, as the fraction of dissolved
metal in the water column decreases, the metal’s bicavailability decreases, and the
metal’s toxic effect diminishes accordingly.

EPA has acknowledged that the concentration of dissolved metal more
closely reflects the bioavailable fraction of the metal in the water column. As a
result, the EPA’s Office of Water recently recommended that the dissolved metal
concentration be used to establish permit limits and measure compliance with water
quality criteria. "It is now the policy of the Office of Water that the use of dissolved
metal to set and measure compliance with water quality standards is the
recommended approach, because dissolved metal more closely approximates the
bioavailable fraction of metal in the water column than does total recoverable metal.”

Office of Water Policy and Technical Guidance on Interpretation and Irnplementation

of Aguatic Life Metals Criteria, October 1, 1993 memorandum from Martha Prothro.

While regulations governing the NPDES program require permit limits for metals to
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be stated as "Total! Recoverable Metal” (40 C.F.R. §122.45(¢c)), this rule does not

preclude the state from expressing water quality criteria for metals in terms of

dissolved metal.

If water quality standards are expressed as dissolved metals, and permit
limits are written as total metals, EPA recommends use of a translator mechanism,
which would express the relationship between dissolved and total metal
concentration, to report compliance with water quality criteria. The guidance
provides alternate methods to determine the total metal concentration that
corresponds to a dissolved concentration, specifying the fraction of total metal in the
effluent that would exist as dissolved metal in the receiving stream. This approach
will more accurately reflect actual toxic impacts of effluent on ambient receiving
waters and allow permit limits to be set accordingly.

A number of states have adopted water quality criteria for metals in
terms of ambient dissolved metal concentration. To relate the dissolved metal portion
to the total metal concentration, they incorporated language into their regulations
and/or developed guidelines for establishing the use of chemical translators in their
water quality-based permits. Texas, for example, expresses its water quality criteria
for metals in terms of dissolved metal concentration (Title 31 TAC 307.6). A Texas
permitting guidance manual specifies how to calculate permit limits as total
recoverable metal from the dissolved metal criteria. Maryland recently revised its
water toxic regulations to include water quality criteria for metals expressed as
dissolved concentration. To calculate permit limits as total recoverable metal

concentration, the new regulation includes chemical and/or biological translators
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(Code of Maryland Regulations 26.08.04.02-4). The Commonwealth of Virginia
expresses its ambient water quality standards for most metals as dissolved metal
concentration (VR680-21-0.1.14). Translators may be used to calculate permit limits
as total recoverable. Virginia's Office of Water Resources Management ({OWRM)
issued a detailed guidance (OWRM Guidance Memorandum No. 93-016) on sampling
and data analysis to implement its chemical translator procedure.

This triennial review provides the Board an opportunity to adopt EPA’s
new policy regarding the use of dissolved metal for establishing and measuring
compliance with water quality criteria. The Board, by inserting the following
language as the second sentence in §8.1, would reflect the fact that water quality
criteria for metals are based on the dissolved metal concentration in the aquatic
environment, and would allow dischargers to measure compliance in terms of the
dissolved (bioavailable) fraction of the metal.

Appendix E numerical water quality criteria for metals and metalloids
are expressed as the dissolved concentration.

To implement procedures for dischargers to translate from dissolved to total metal
concentration for purposes of NPDES permits, the Chief could use th¢ EPA’s May,
1992 and October, 1993 guidance documents, or provide the permiitee the alternative
of developing a more appropriate translator.

V. Appendix E - Expressing Criteria

The criteria in Appendix E are generally derived from EPA’s Gold Book.
However, they are not applied in: the state standards as they are intended by the

Gold Book. The Gold Book numbers are not never-to-be exceeded numbers; they are
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numbers that are not to be exceeded more than once every three years as a four day
average for chronic criteria, and once every three years as a 1-hour average for acute
criteria. The criteria should be expressed in this fashion by adding §8.1.d:

d. Criteria in Appendix E are expressed as numbers that

are not to be exceeded more than once every three years as

a one hour average for acute criteria and a four day

average for chronic criteria.

EPA has recognized this same problem. In the January 10, 1994 letter
from EPA to Dr. Samuel, Mr. Laskowski noted on page 11 that "EPA’s criteria are
expressed in terms of magnitude, duration and frequency, to meet the scientific basis
of the criteria. However, the State’s standards seem to be expressed as never-to-be
exceeded values." EPA went on to state that, if duration and frequency weren’t
specified for the criteria, they would be interpreted as never-to-be-exceeded, end-of-
pipe numbers. EPA is clearly inviting the State to adopt language of the sort
recommended by the WVMA.

W. Appendix E - Criteria Calculation

Certain Category A and Category B criteria were developed after taking
into account average fish consumption of 8.5 grams per day. EPA used this national
average in calculating uptake of toxics by humans through ingestion of fish. States
are not bound by this average consumption rate, though.

The EPA exposure model was based on estimates or

measures of national averages. . . .EPA has suggested that

States select more appropriate fish and other aquatic life

consumption rates for local populations. Some States have
done so. _
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57 Fed. Reg. 6088 (December 27, 1992). See also WQS Handbook, page 305. Iffish
consumption in West Virginia is lower than the national averages (the criteria for
Category C and Category A uses should be adjusted upward, because the exposure
to toxics will not be as great as the exposure on which the criteria were predicated.

During the 1991 triennial review, the Board reviewed average fish
consumption in West Virginia and determined that it was 1.1 grams per day. This
figure is 17% of the national average, and suggests that the national criteria are too
high for West Virginia. The state criteria should be adjusted upward to reflect the
lower-than-average fish consumption rate.

X. Appendix E - Adoption of More Stringent Criterig

Some of the criteria adopted by the Board is more stringent than federal
criteria set out in the Gold Book or in the National Toxics Rule. EPA noted this as
well in the January 10, 1994 from Stanley Laskowski to M. Samuel, stating that
"Tulnfortunately, there is very little scientific justification for some of the criteria
adopted by the State.”

The WVMA encourages the Board to identify, with regard to each
substance for which a criteria was developed, the basis for that criteria if it is set at
a concentration greater than either the Gold Book or the National Toxics Rule would
require. QOur review suggests that one or more of the criteria for the following
substance exceed federal guidance:

Arsenic

Barium™ " _

Beryllium -

Cadmium
Chloride
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proposed for change.
erroneous or guestionable.

ammonia for trout water to warm water streams. The result is ammonia criteria that

are substantially more stringent than needed for the protection of warm water

aquatic life.

Copper

Cyanide

Dissolved Oxygen
Fluoride

Iron o
Manganese

Mercury

Nickel

Nitrite

Chlordane

DDT

Dieldrin

Endrin

Toxaphene
Methoxychlor
Benzene
Hexachlorobenzene
Chloroform

1,2 - dichloroethane
1,1,1 - trichloroethane
1,1,2,2 - tetrachloroethane
1,1 -"dichloroethylene
Polynuclear Aromatic Hydrocarbons
Phernolic materials
Radioactivity
Selenium

Silver B

Total residual chlorine
Zinc ' N

Appendix E - Individual Criteria

1. Ammonia. It is not clear why the criteria for ammonia have been
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Ammonia is not among the parameters listed by EPA as

Nevertheless, the Board has proposed applying the




The WVMA supports establishing ammonia criteria that follows the EPA
ammonia criteria tables based on pH and temperature for unionized and total
ammonia, with separate tables for trout water and non-trout water.

2. Arsenic. The Board has selected an arsenic criteria which may not
be scientifically sound. The EPA Science Advisory Board (EPA-SAB-EHC-89-038,
letter to William Reilly dated September 28, 1980) concluded with a recommendation
that EPA re-evaluate its risk assessment of arsenic. EPA has ignored the conclusions
of the Science Advisory Board, even though it acknowledged that there are serious
questions about the arsenic human health standards. Because of this uncertainty,
the WVMA urges the Board to adopt a concentration of 50 ug/l for protection of public
water supplies, which has been promulgated by Virginia and Maryland.

3. Beryllium. In its National Toxic Rule, 57 Fed. Reg. 60848 (December
22, 1992), EPA decided not to promulgate human health criteria for beryllium. EPA
suggested that, in setting NPDES permit limits, states should use their existing
narrative criteria for toxics. The Board, on the other hand, has slightly tightened the
criteria. The WVMA urges the Board to continue with the existing criterion for
Public A users or remove the criterion until better information is available.

4. Cadmium. EPA did not publish human health criteria for Cadmium
in the National Toxics Rule because they were not "scientifically defensible.” Until
proper criteria is developed, the WVMA urges the Board to set no criteria for
cadmium for the protection of human health.

5. Cyanide. The Board has proposed changing the cyanide

measurement from a free cyanide measurement to a total cyanide figure. It is not
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apparent what triggered this change, as EPA did not mention cyanide among the
parameters it wants the Board to change, and there is no reason for the state to
change its cyanide standard. This issue was considered before in a previous triennial
review, and the decision was made to measure free cyanide. Nothing has changed
in the interim to make that decision an unreasonable choice. Furthermore, while the
Gold Book indicates EPA’s preference for total cyanide measurement, it does so only
because there is ho EPA-approved method for free cyanide measurement.

If the Board decides not to use free cyanide for expressing the criteria,
it should ﬁse some other method that most closely measures the portion of the
cyanide that is bioavailable®? In this case, that would be cyanide amenable to
chlorination. Both Maryland and Delaware allow cyanide to be measured as free
cyanide or cyanide amenable to chlorination.

This Board has already considered the issue of cyanide measurement
and has come down strongly on the side of sefting limits for free cyanide. Inits 1980
Rationale for revisions to water quality standards made that year, the Board noted
that it had selected a cyanide criterion that was 80% lower than the previous
criterion, but went on to add that "[tlhe consensus of scientific opinion supports a
criterion of 5 ug/l free cyanide.” A suggestion that the criterion be set as 25 ug/l total
cyanide was rejected because it allowed a potential for toxic concentrations of free
cvanide. From this history it is apparent that the Board was properly concerned with

free cyanide, and developed its limit accordingly. The WVMA sees no reason for the

SEPA has recently begun to recognize the need to measure bicavailable forms of metals, and is now
recommending that metals criteria be established in dissolved form.
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Board to change its criteria, especially in light of the lack of EPA objection to the
current standard.

The total cyanide criteria will have a profound effect on some NPDES
dischargers in West Virginia. Those that discharge complexed cyanide that is not
readily bioavailable will see their permit limits dramatically reduced, even though the
proportion of the effluent that could cause harm has not changed. Therefore, the
WVMA urges the Board to continue to express the criteria for cyanide in terms of free
cyanide. If that is not done, the Board should establish the criteria as cyanide that
is amenable to chlorination.

6. Mercury. The human health standard for mercury in Category A and
Category C waters is a .5 ug/g total body burden for an aquatic species. In the
National Toxics Rule, however, EPA set an action level for mercury in aquatic life of
1 mg/kg, which is higher than the Board’s standard. The WVMA encourages the
Board to adopt the 1 mg/kg standard as the body burden criterion in West Virginia,

7. Selenium. EPA did not propose a human health standard for
selenium in the National Toxics Rule pending development of new epidemiological
data and other issues regarding consumption and exposure. In light of this
reluctance of EPA to develop a standard, the WVMA urges the Board to refrain from
developing its own independent standard until further information is available.

8. Silver. The WVMA has two objections to the criteria for silver. First,
there is serious question regarding whether the silver criteria should be revised.

Second, the Board has apparently chosen aguatic life criteria as the human health

standard.
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9. Total Polynuclear Aromatic Hydrocarbons (PAHs). The State has set
a total limit for PAHSs rather than individual Iimits for each PAH. However, in the
National Toxics Rule, EPA re-evaluated the human health effects of several PAHs
and determined that they are no longer carcinogens. For others, the criteria proposed
in the National Toxics Rule is much higher than the criteria in the Gold Book.

The WVMA supports deletion of the total PAH water quality criteria and
replacing it with:the individual human health criteria for the carcinogenic PAHs.
IV. Conclusion

The WVMA hopes that careful consideration will be given to its concerns
and proposals. We look forward to working with the Board during the triennial
review process.

Respectfully submitted this July 13, 1994,

WEST VIRGINIA MANUFACTURERS ASSOCIATION
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I. ABOUT THE PUBLIC HERRING:

A. OUR REPRESENTATION:

The West Virginia Mining and Reclamation Association represents over
125 coal producing member companies and over 200 associate member
companies who provide products and services to the coal industry. Our
comments on this proposed rule are on behalf of all of the members of the
WVMRA and the members of the West Virginia Coal Asscciation.

These written comments are intended to supplement verbal comments
made during the public hearing of July 7, 1994, and replace the written
comments submitted on that date.

B. OUR APPRECIATIGN FOR THIS OPPORTUNITY:

We are grateful for this opportunity to offer suggested improvements to
this rule. Further, we believe the intent of this ruie is a positive one for the
coal industry and the State of West Virginia, and, therefore, we applaud the
Environmental Quality Board for proposing this new rule.

{II. BACKGROUND:

A. THE INDUSTRY:

The coal mining industry in West Virginia produces hundreds of millions
of tons of high quality coal for domestic and foreign use as an energy
source for the production of electricity, steel and a host of other
applications. Employment directly in West Virginia mines and indirectly in
the mining support trades and the hundreds of millions of dollars of taxes
generated by coal related scurces are the economic backbone of the
Mountain State.
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A recent study found that one out of every ten payroll doilars in West
Virginia comes from the coal industry. [t was further revealed that one of
every three business tax dollars being collected by the State comes directly
from the coal industry.

Every influence which alters the production of West Virginia coal
changes the fragile competitive balance between coal mines here and
coal mines in other coal producing states and other nations. Therefore,
changes in the governmental regulations affecting this industry must be
made with the potential negative impacts of those changes foremost in the
minds of those considering such changes.

I11. SUGGESTED AMENDMENTS TO THE PROPOSED RULE:

A. ABOUT OCUR LWRITTEN COMMENTS:

The following suggested amendments are intended to improve the
language of the proposed rule.

B. SPECIFIC AMENDMENTS RECOMMENDED:
AMENDMENTS NUMBER 1 AND 2:

On Page 4, Section 48-1-2, Paragraph 2.20, by AMENDING the language
to read as follows:

2.20. “Coal mining operation” means a coal mining operation which begins
after February 4, 1987, at a site which coal mining was conducted before
August 3, 1977, and abandoned or left in an inadequately reclaimed
condition for which therg are no continuing reclamation responsibilities
under State or Federal law or a coal mining operation abandoned after
August 3 1977, but before January 21, 1881 for which available bond is
insufficient to provide for adequate reclamation or coal mining operations
where mining was completed between August 4, 1977 and November 5,
1980 which remains unreciaimed due to insolvency of a surety company
occurring during the same period.
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And on Page 4, Section 46-1-2, Paragraph 2.21, by AMENDING the
language to read as follows:

2.21. “Remined area” means only that area on any coal remining operation
on which c¢oal mining was previously conducted before August 3, 1977, and
abandoned or left in an inadequately reclaimed condition for which there
are no continuing reclamation responsibilities under State or Federal law or
a coal mining operation abandoned after August 3, 1977, but before
January 21, 1881, for which available bond is insufficient to provide for
adequate reclamation or coal mining operations where mining was
completed between August 4, 1877, and November 5, 1980, which remains
unreclaimed due to insolvency of a surety company occurring during the
same period.

JUSTIFICATION FOR AMENDMENTS NUMBER 1 AND 2:

The two definitions in the proposed rule must have been a drafting
oversight. These proposed amendments would bring this portion of the
definitions in the proposed rule into conformity with the definitions found in
the Federal Register for the same terms as provide for in the Federal
Energy Act of 1992 (See Attachment A). Further, this new language will
provide more opportunities for coal operators to go back into old mining
areas and apply new reclamation standards to the land, therefore providing
both new employment opportunities and a better finished reclamation
product than existed prior to the “remining”. Remining is truly a “win-win”
experience: A mining opportunity is created and the land is left in a greatly
improved condition.

AMENDMENT NUMBER 3:

On Page 7, Section 48-1-4, Paragraph 4.1, Line d., by STRIKING the new
language which reads: In addition to the waters listed in subsection
7.3.e, additional waters may be nominated for inclusion in that
category by any interested party or by the Board on its own
initiative.
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JUSTIFICATION FOR AMENDMENT NUMBER 3:

Inciuding new streams or watersheds in the “protected” category is a major
event. Every effort should be made to maintain a very formal process of
adding protected streams, since these protected areas often cause the
watershed to be restricted from any industrial or commercial opportunities.
A significant portion of the our State is protected today, limiting our chances
of adding businesses and NEW JOBS. This new language would enable
“any interested party” the opportunity to begin the process of “protecting” a
stream, whether there is merit in the proposal or not. There are
environmental extremists in West Virginia, today, who would abuse this
privilege and cause significant distress in the business community.
Therefore, this new proviso is unnecessary and should be deleted.

AMENDMENTS NUMBER 4:

On Page 12, Section 48-1-6, after paragraph 6.1, iline d., by adding the
following line, numbered “e.™

e. The standards for metals in the waters of the State as outlined
throughout this rule shall apply to the “dissolved” quantities of those metals,
not to the “total” metal quantities of the waters.

JUSTIFICATION FOR AMENDMENT 4:

“Dissolved” quantities of metals in water are those quantities that could
possibly be of harm to aguatic life. “Total” quantities of metals in the water
CAN NOT be considered as harmful to aquatic life since total quantities
include metals which can ONLY become harmful after being exposed to
hydrochloric acid, nitric acid AND temperatures in excess of 103 degrees F.
Obviously, these two acids and a temperature of 103 are not present either
in the waters of the State or within the digestive systems of the aquatic life
found in the waters of the State. Anyone who alleges that “total” metals
should be the standard, rather than “dissolved” metals is not interested in
promoting a better environment for aquatic life, rather they are intending to
subvert business opportunities in the State.
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AMENDMENT NUMBER 5:

On Page 23, Section 46-1-8, Paragraph 8.4, Line a, by AMENDING the
language to read as foilows:

a. In any application for an NPDES remining permit to discharge pollutants
from or affected by a coal mining remining operation, the applicant may
request, and the Chief may grant, alternate water quality based effluent
limits for iron, manganese, and pH. Effluent limits resulting in
concentrations of these parameters which are higher than existing numeric
standards are allowable upen a demonstration to the Chief that the
remining operation will result in improved water quality. Any decision by the
Chief is subject to review by the Board and by EPA. Notwithstanding
subsection 8.3 above, such demonstration shall be the only cne required
regarding water quality related effluent limitations.

JUSTIFICATION FOR AMENDMENT NUMBER 5:

This is 2 more logical system of review and approval than is suggested in
the proposed rule. This will provide for the decision of the Chief to be
reviewed by either the Board or the EPA

AMENDMENTS NUMBER 6, 7 and 8:

On Page 9, Appendix E, Paragraph 8.15.2.,

And on Page 12, Appendix E, Paragraph 8.17.2.,

And on Page 20, Appendix E, Paragraph 8.23.1.,

by AMENDING the language to read the same as Amendment Number 4
(above).

JUSTIFICATION FOR AMENDMENTS NUMBER 6, 7 and 8:

Same justification as above in Amendment Number 5.
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ib. SUMMARY:

We hope you will agree the eight amendments suggested herein will
improve the language of the proposed rufe. Again, we applaud your efforts
to improve the water quality of the State while still permitting commerce,
specifically coal mining, to continue to provide employment opportunities

for our citizens.
/(d‘ @»«bm

K.O. DAMRON

VICE PRESIDENT

WEST VIRGINIA MINING &
RECLAMATION ASSOCIATION
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{ Proposed Rules

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and enfoercement

30 CFR Parts 701, 773, 785, 816, and
317

RIN 1029-AB74
Lands Eligible for Remining

AGENCY: Office of Surface Mining
' Reclamation and Enforcemert, Interior.
ACTION: Propased rule.

SUMMARY: The Office of Surface Mining
Reclamation and Enfercement {OSM)
proposes to amend its existing
regulations in light of recently enacted
changes to Title V of the Surface Mining
Control and Reclamation Actof 1977
(SMCRA), as amended by the Energy
Policy Act of 1592. The proposed rules
are intended to provide incentives for
the remining and reclamation of lands
eligible for expenditures under section
402{g)(4} or 404 of SMCRAL

DATES: Written comments: OSM will
accept written comments on the
proposed rule until 5 p.m., Eastern time,
on August i, 1994,

Public hearings: Upon request, OSM
will hold public hearings cn the
proposed rule in Washington, DC; and
in the States of California, Geergia,
Idahoe, Massachusetts, Michigan, North
Carolina, Oregen, Rhode Island, South
Dakota. Tennessee, and Washington at
times and on dates and lecations to be
announced in the Federal Register prior
ta the hearings. OSM will accept
requests for public hearings until 5 p.m.,
Eastern time, on June 23, 1994. )
Individuals wishing to attend, but not
testify, at any hearing should contact the
person identified under FOR FUATHER
INFORMATION CONTACT before the hearing
date to verify that the hearing will be
heild. .
ADORESSES: Written comments: Hand-
deliver to the Office of Surface Mining
Reclamation and Enforcement,
Administrative Record, roorm 680, 800
North Capitol Street, Washington, DC;
or mail to the Office of Surface Mining
Reclamation and Exforcement,
Administrative Record, room 860 NG,
1951 Constitution Avenue, NW.,
Washington, DC 20240.

Public hearings: The addresses znd
times for any hearings held will be
announced prior to the hearings.

Requests for public hearings: Submit
requests orally or in writing to the
person and address specified under FOR
FUATHER INFORMATION CONTACT.

FOR FURTHER INFORMATION CONTACT:
Douglas |. Growitz, P.G., Office of

Su.rface Mm.u:g Recla.mauon and

Enforcement, reom 840 NC, 1951
Constitution Avenue, NW, Washington,
DC 20240; Telephone: 202-343-1507.
SUPPLEMENTARY INFORMATION: -
[. Public Commant Procedurss

II. Backgrouad
M. Discussion of Proposed Rule

IV, Procedural Matters
1. Public Comment Procedures © "¢ .

Written Comments: Written comments'
submitted on the propesed rule should |
be specific. should be confined to issues
pertinent to the proposed rule, and .
should explain ths reason for any
recommended change. Where
practicable, cemmenters should submit _
three copies of their comments. .
Comments received after the close of Lhe
comment period (see DATES) or
delivered to an address other than those
listed above [see ADDRESSES), may not
be considered or included (n the
Administrative Record for the final rula.

Public hearings: OSM will hold a
public bearing on the propesed rule on
request only. The time, date, and
address for any hearing will be
announced in the Federal Register at
least 7 days priorto the E:ea:mg —

A_ny person interested in participating
at a hearing at a particular location
should inform Mr. Growitz (see FOR
FURTHER INFORMATION CONTACT), either
orally or in writing, of the desired
hearing location by 3 p.m., Eastern time,
on June 23, 1994. if no one has ;
confacted Mr. Growitz to express an’
interest in participating in a hearing at
a given [ocation by that date, a hearing
will not be keld. If only one person
expresses an interest, a public meeting
rather than a hearing may be held and ~
the results included in the P
Administrative Record. L.

If a hearing is held, it will continue
until all persons w1sh1ng to teéstify have "
been heard. The hearing will be ¥
transcribed. To assist the transcriber and
ensure an accurate record, OSM, . .
requests that each person wha testifies
at a hearing provide the transcriber with |
a written copy of his or her testimony:
To assist OSM in preparing approbnate
questions, OSM also requests, if
possible, that each person who plans to
testify submit to OSM at the address
previcusly specified for the submission
of written comments (see ACDRESSES) an
advance copyv of his or her testimony.

1II. Background -,

The House of Representatwes Report
from the Committee on Interior and
Insular Affairs cn the Comprehensive -
National Energy Policy Act of 1992 ‘
(H.R. Rep. 474, 102 Cong.. 2d Session at
85 (1992)) contains the following

statements: “The [coal remining}
provisions of this section saek to make
coal available that otherwise would be
bypassed by providing incentives for
industry to extract and reprocess, in an
eavircamentally sound manner, coal
that remains in abandoned mine lands
and refuse piles. Current law

. .¢...Teclamation performance standards

. were devised 10 addvess surface coal
" mining cao undisturbed lands; the

unintended result is to discourage
remining. Remining also serves to
mitigate the health, safety, and
environmental threats posed to coalfield
residents frem abandoned mine lands
by augmenting the work done under the
Abandoned Mine Reclamation
Program.” These statements succinctly
characterize a basic and long-standing
corilict associated with remining.

On October 24, 1992, the President
signed into law the Energy Policy Act of
1992, Public Law 102486, section
2503, Coal Remining, which, in part,
amended Sections 310, $15{b)(20), and
701 of SMCRA in order to provide the
following initiatives to encourage
remining in an environmentally-sound
manner: 1. The revegetation success
liability pericd for certain remining
operations has been reduced to Sve
years in the West and two years in the
East; 2. Remined lands shall remain

*- eligible for Title [V reclamation

following bond release: and 3. The
permittee of a remining operation shall
not be subject to subsequent perrmit
blecking under Section 510{c) of
SMCRA [or any violation resulting from
an unanticipated event or condition
cccurring on the remining site. (Section
510{¢) is implemented by 30 CFR
773.15.)

1. Discussicn of Proposed Rules
A. Introduction

Regarding the above-mentioned
remining amendments to SMCRA, which
are the subject of this rulemaking, CSM

" spught input from environmental

groups, industry, and State regulatory
authorities concemning the extent to
which new regulaticns would need to
expand or clarify statutory language in
order to effectively implement
Congressional intent. Commments
received during this outreach have been
considered in developing this proposal.
Other provisions in section 2503 of the
Energy Policy Act prescribe specific
regulatory initiatives regarding the
removal or cn-site reprocessing of
abandoned coal refuse sites. These
initiatives will be implemented under a
separale rulemaking.
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B. Proposed Rules

1. 30 CFR Part 701—Permanent
Regulatory Program

Section 701.5, Deflnitions. is
proposed to be amended by adding two ,
terms defined in secticn 2503(c) of the
‘Energy Policy Act. Lands eligible for '
remining would be defined as in the
Energy Policy Act by reference to
sections 404 and 402(g)(4) of the
3MCRA, Thus, the following sites
would be included under this
definition: sites that were mined for coal
or affected by mining activities and
abandoned or left in an inadequate
reclamation status pricr to August 3,
1977, and for which there is no
continuing reclamation responsibility
under State or other Federal laws: coal
sites in each State abandoned after
August 3, 1877, but before the State
received primacy under SMCRA and for
which available bond is insufficient to
provide for adequate reclamation: or
coal sites where mining was completed
between August 4, 1977, and November
5, 1890, and which remain unreclaimed
due to the insolvency of a surety
company occurring during that same

I |

period.
naniicipcted event or condition is
propases to be defined consistent with
the definition confained in the Energy
Policy Act to mean an event or
condition at an operation on lands
eligible for remining under section 304
or 402{g)(4) of SMCRA that was not
contemplated by the applicable surface
coal mining and reclamation permit.

2. 30 CFR Part 773—Requirements for
Permits and Permit Processing

QSM proposes to amend Section
773.15, Review of Permit Applications,
in two ways. . L

A new praposed subparagraph {c](13)
would require the regulatory authority
to utilize data and analyses provided
under existing permit information rules
and proposed § 785.23, discussed in the
next section, in order to find that the
proposed permnit area contains lands
eligible for remining and ‘o set a
threshold beyond which conditions or
events arising subsequent to permit
issuance may be presumed to constitute
“unanticipated events or conditions” for
the purpose of applying the permit-
block exclusion of proposed paragraph
(fjof §773.15.° :

The regulatory autherdty would
evaluate the potential environmental
and safety problems and associated
analysis provided by the applicant
based on a review of procedures used,
supporting data and documentation,
and mitigation plans. Afier acceptance
af the estimates and findings provided

_\N-

by the applicant, the regulatory
authority would set the threshold. The
threshold which will be determined on
a case-by-case basis {s therefore set at
permil issuance.

OSM believes the information
provided by the applicant under
proposed new § 785.25, which contains
additional permit requirements tailored
specifically to remining problems, is
compatible with the development of a
threshold. Twao elements of proposed
785.25 are considered to be particularly
well suited for this purpose: 1. The
permit applicant's estimate of the
maximum impacts associated with each
identified potential environmental or
salety problem; and 2. the permit
applicant's estimate of the probability of
each potential environmental or safety
problem occurring, Furthermore, OSM
believes that a threshold expressed
quantitatively in terms of either or both
of these two elements would provide
the clearest guidance for operators, be
easier to regulate for the regulatory
authorities, and would minimize
subsequent controversy and disputes
between the operator and regulatory
authority as to what events or
conditions were indeed
“unanticipated’.

OSM is therefore seeking comments
an three issues associaled with
forrnulating a threshold: 1. Whether
either or both of the two elements
described above. or some combination
of the two, would provide an
appropriate base for such formulation:
2. methods by which the base may be
expressed in guantifiable terms; and 3.
whether additional guidance is needed
for the regulatory authority in the final
rule and what the nature of that
guidance should be.

.Proposed paragraph (f] would be
added to implement the Energy Policy
Act's section 2503(a) mandate for an
exclusion from permit blocking
provisions of 510(c) of SMCRA. The
proposed rule would waive the permit-
block provisions of paragraph (b} of
§773.15 in cases where a viglation
occurred at a remining site and the

_viclation Wwas attributed to an

unanticipated even! or condition. In
such cases, the person holding the
remining permit would not be rendered
ineligible for a new permit based on the
violation. Statutory authority for the
permit-black exelusion would expire on

. September 30, 2004.

The scope of the permit-block
exclusion of proposed paragraph (f)
derives from the statutery term
“violation resuiting from an
unanticipated event or condition at a
surface coal mining operation.” The
question has arisen whether the non-

payment of delinquent penalties
assessed after a notice of violation or a
failure-to-abate cessation order based on
an “*on the ground’’ violation resulting
from an unanticipated event or
condition should be covered by the
Energy Policy Act exclusion. Such
delinquencies, which are violations,
would be covered by the exclusion if
they were construed as “'resulting from
an unanticipated event cr condition at
a swrface coal mining operation.” QSM
is seeking comments on the extent to
which such violations should te
covered by the exclusicn in section
2503(a) of the Energy Policy Act.

Another question that might arise is
whether the operator of a previously
undisturbed site would be subject to
permit blacking for an unabated
violation on his site whick origidated
from an unanticipated event on a nearby
or adjacent remining operation. Whether
or not an event or condition on an
adjacent site is a violation is a fact’
specific inquiry and depends en
whether the surface coal mining
operation on the adjacent site caused or
contributed to the event or condition.
Therefare, if the operator of the ’
previously undisturbed site contributed
to the event or conditien which
originated an the remining site and that
opetator does ot abate the violation,
the operator of the pravicusly
undisturbed site would be permit
blocked. The proposed paragraph (f]
exemption for permit blocking only
relates to violations cccurring on lands
eligible for remining.

(%SM is seeking comments on any
other examples of the interpiay between
remining operations and adjacent
surface coal mining cperations that may
need to be explained in the final
rulemaking.

3. 30 CFR Part 785—Requirements for
Permits for Special Categories of Mining

QSM proposes to add new § 785.25,
Lands eligible for remining. (Sections
785.23 and 785.24 are being reserved for
a separate rulemaking.) The permit
requirements in proposed section
785.25 [or aperations on lands eligible
for remining are intended to suppiement
information requirements in existing
rules as they would apply ‘o operations
oo lands eligible for remining. The types
of new permit information being
propesed would be required only te the
extent that they are not provided under
existing regulations. For example,
provisions related to the determination
of probaoly aydrologic consequences at
§§780.21 and 784.14 of the permanent
program regulations require baseline
information on flow and quality of
ground water and surface water and an

A
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estimate of the impacts of the proposed
operation on these baseline conditions
such as findings on: Whether adverse
impacts may occur fo the hydrologic
balance; whether acid-forming or toxic-
forming materials are present that could
contaminate surface or grownd water
supplies; and whether surface or ground
water used for any legitimate purpose in
the permit or adfacent area will be
centaminated, diminished or
interrupted.

The permit requirements of §§ 780.21
and 784.1¢ were intended to identify
and control probable impacts to
hydrology from coal removal associated
with the first time disturbance of the
land. Hence, they do not in most cases
address the unique environmental or
safety problems and impacts that can
arise from the redisturbance of
abandoned mine lands. The proposal
would {ill in this gap by focusing on the
identification of: Potential
environmental and safety problems
specific to lands eligible for remining;
maximum impacts that could result and
the probability for the type of problem
to occur; and mitigation measures to
meet applicable performance standards.
The purpose of these requirements is to
provide the regulatary authority with a
sound basis for setting a threshold
oeyond which cenditions or events
arising subsequent to permit issuance
may be presumed to be unanticipated at
the site. Furthermore, these
requirements will help to ensure that
potential environmental and safetv
problems commonly linked to
abandoned mine land sites are not
overiocked at the permitting stage and.
thus, inadvertently contribute ta the
occurrence of unanticipated events or
conditions which might result in more
severe environmental ¢r safety problems
from the remining cperation than may
currently exist at the site. | )

Thus, OSM believes it is essential that
all reasonable evaluations be conducted
in order to identify the probability for
serious environmental or safety
problems to occur. While there are
potential economic and environmental
benefits to be gained through remining,
there also exists the potential for
significant envirenmental degradation
and safety problems. For example. ifa
remining operation unintentionally
caused a sudden discharge of water or
blowout from an adjacent water-filled
abandoned mine, significant quantities
of acid mine discharge could be releaged
and create severe ecological harm in the
receiving streams. It {s important, )
therefore, in granting remining permits
that the applicant identify the potential
environmental and salfety problems
associated with the site, maximum

{mpacts associated with these problems,
"and the probability for each type of
problem to occur. These categories of
information will assist the regulatory
authority in setting a threshold beyond
which conditions or events arising
subsequent to permit issuance may be
presumed to constitute unanticipated
events or conditions. In order to provide
a permit applicant for a remining
operation some certainty regarding the
potential scope of the 510{¢) permit-
blecking provision, the applicant shall
be expected to provide all required
information reifated to the potential
environmental and safety problems of
the remining site.

OSM recognizes the difficulty of
accurately predicting certain impacts
such as acid mine drainage even cn the
basis of extensive baseline information.
OSM is therefore soliciting comments
on other specific information needed to
be provided by the applicant that will
be useful in developing a threshold for
unanticipated events.

QO5M is also requesting estimates on
the number of hours to davelop the
information required by §785.25 and is
seeking suggestions on efficient and
effective ways to develop this
information and present it in the pernit
application.

4, 30 CFR Part 816—Permanent Program
Performance Standards—Surface
Mining Activities

OSM is proposing to amend
subparagraphs {¢](2) and (c}(3) of
_section &15.116, Revegetation:
Standards for Success. The change at
(c)(2) would reduce the period of
applicant responsibility for revegetation
success at sites eligible for remining
from five to two years in areas of more
than 26.0 inches of average annual
precipitation and for these sites provide
that vegetative parameters for grazing
land, pasture land, or cropland shall
equal or exceed the approved success
standard during the growing season of
any two years of the responsibility
periocd. The change at (c)(3) would
reduce the applicant responsibility for
revegetation success from ten to five
wears in areas of 26.0 inches or less of
annual average precipitation. The
authority for these changes would
expire on September 30, 2004,

5. 30 CFR Part B17—Permanent Program
Performance Standards—Underground
Mining Activities

OSM is proposing to amend
subparagraphs (c}(2) and {c){3) of
§817.118, Revegetation: Standards for
Success. The change at {¢)(2) would
reduce the period of applicant
responsibility for revegetation success

from five to two years in areas of more
than 26.0 inches of average annual
precipitation, and the change at (¢}(3)
would reduce the applicant
responsibility for revegetation success
from ten to five years in areas of 26,0
inches or less of annual average
precipitation. The authority for these
changes wouid expire on September 30,
2004.

IV. Procedural Matters

Federa! Paperwork Reduction Act

The collections of information
contained in this rule have been
submitted to the Office of Management
and Budget for approval as required by
44 U.5.C. 3501 et seq. The collection of
this information will not be required
until it has been approved by the Office
of Management and Budget,

Public reporting burden for this
collection of information Is estimated ta
average 80 hours per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of infarmation.
Send comments regarding this burden
estimate or any cther collection of
informatien, including suggestions for
reducing the burden, to the Office of
Surfzece Mining Reclamation and
Enforcement, Information Collection
Clearance Officer, room 640 NC, 1951
Constitution Ave., Washington, DC
20240; and the Qffice of Management
and Budget, Paperwork Reduction
Project (1029—0040 and 1028-0041),
Washington, DC 20503. '

Executive Order 12778; Civil Justice
Reform Cerfiffcation

This proposed rule has been reviewed
under the applicable standards of
section 2(b}(2) of Executive Order
12778, Civil Justice Reform {585 FR
55195). In general, the requirements of
section 2(b){2} of Executive Order 12778
are covered by the preamble discussion
of this proposed rule. Additional
remarks follow concerning individual
elements of the Executive Ordes:

A. What {5 the preemptive effect, if
any, to be given to the regulation?

To retain primacy, States have to
adept and apply standards for their
regulatory programs that are no less
effective than those set forth in OSM's
reguiations. Any State law that is
inconsistent with or that would
preclude implementation of the
proposed regulation would be subject to
preemption under section 505 of
SMCRA znd its implementing
regulations at 30 CFR 730.11.

Section 305(%) of that act provides
that any provision of State law which
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provides for more stringent land use and
environmental controls and regulation
af surface coal mining and reclamation
operations than do the provisiens of
SMCRA or any regulations issued
pursuant thereto shall not be construed
to be inconsistent with SMCRA,
Therefore, to the extent that the
proposed regulation would provide less
stringent land use and environmental
controls than presently contained in
State law, the proposed regulation
would not preempt the State provisions
and would not necessitate changes to
approved State programs. A more
definitive answer to this question will
depend on the provisicns of any final
rule adopted in this rulemaking,

B. What is the effect on existing
Federal law or regulation, if any,
including all provisions repealed or
modified?

This proposed rule modifies the
implementation of SMCRA, as described
herein, and is not intended to modify
the implementation of anv other Federal
statute. The preceding discussion of this
proposed rule specifies the Federal
regulatory provisions that are affected
by this proposed revision.

C. Does the rule provide a clear and
certain legal standard for affected
conduet rather than a general standard,
while promoting simplification and
burden reduction?

The standards established by this rule
are as clear and certain as practicatle,
given the complexity of the topics
covered and the mandates of SMCRA.
The purpose of this propesed rule is to
establish clear and certain standards in
order to implement a more effective
program.

D. What is the retroactive effect, if
anv. to be given to the regulation?

his rule is not intended to have
retroactive effect.

E. Are administrative proceedings
required before parties may file suit in
court? Which proceedings apply? [s the
exhaustion of administrative remedies
required? e

No administrative proceedings are
required befere parties may file suit in
court challenging the provisions of this
proposed rule under section 526(a) of
SMCRA. 30 U.S.C. 1278{al.

Priorto any judicial challenge to the
application of the rule. however,
administrative procedures must be
exhausted. In situations invalving OSM
application of the rule, applicable
administrative procedures may be found
at 43 CFR part 4, [n situalinns invelving
State regulatory authority application of
provisions equivalent to thuse contajned
in this proposad rule, applicable
admunistrative procedures are set forth
in the pacticnlar State peogram

F. Does the rule define key terms,
either explicitly or by reference to other
regulations or statutes that explicitly
define those {tems?

Terms which are important to the
understanding of this proposed rule are
set forth in 30 CFR 700.5, 701.5, 773.15
and 785.23. New definitions are located
in section 701.5.

G. Does the rule address other
important issues affecting clarity and
general draftsmanship of regulations set
forth by the Attorney General, with the
concurrence of the Director of the Office
of Management and Budget, that are
determined to be in accordance with the
purposes of the Executive Qrder?

The Attorney General and the Directer
of the Office Management and Budget
have not issued any guidance on this

_requirement,

Executive Order 12868

This proposed rule has been reviswed
under Executive Order 12858.

Regulatory Flexibility Act

The Department of the Interior has
determined, pursuant to the Regulatory
Flexibility Act, 5 U.S.C. 601 et, seq., that,
the proposed ruie will not have a
significant economic impact on a
substantiai number of small entities.
This determination is based on the
findings that the regulatory additions is
the rule will not change cests to
industry or to the Federal, State, or local
governments. Furthermaore, the rule
produces no adverse effects on
competition, emplayment, investment,
produgtivity, innevation, or the ability
of the United States enterprises to
compete with {oreign-based enterprises
in demestic or export markets.

National Environmental Pelicy Act

QSM has prepared a dral
environmental assessment {EA) of this
proposed rule and has made a tentative
finding that it would not significant]ly
affect the quality of the human
environment under section 102(2)(C) of

_ the National Environmental Poliev Act

of 1969 [NEPA), 42 U.5.C. £332(2)(C). Tt
is anticipated that a finding of no
significant impact {(FONSI) will be made
for the final rule in accordance with
OSM procedures under NEPA. The EA
is on file in the OSM Administrative
Record at the address spec:{ied
previouslv [see ADDRESSES]. The EA will
be completed and a finding made on the
significance of any resulting impacts
prior to promulgation of the final rule.

Author

The principal author of this provosed
rule is. Douglas |, Growitz, P.G.,
Hydraingist, Branch of Rese el and

Technical Standards, Office of Surface
Mining Reclamation and Enforcement,
toom 640 NC, 1851 Caonstitution
Avenua, NW., Washington, DC 20240,
Telephone: 202-343-1507.

List of Subjects
30 CFR Part 701

Law enforcement, Surface mining,
Underground mining,

30 CFR Part 773

Reporting and recordkeeping
requirements, Administrative practice
and procedure, Surface mining,
Underground mining.

30 CFR Part 785

Reporting and recordkeeping
requirements, Surface mining,
Underground mining.

30 CFR Part 816

Environmental protection. Reporting
and recordkeeping requirements,
Surface mining.

30 CFR Part 817

Eanvironmental protection, Reparting
and recordkeeping requirements,
Underground mining.

Dated: Mayv 11, 1994,

Nancy Keir Haves,
Acting Assistant Secretary, Lond and
Minerals Management.

Accordingly, OSM proposes 1o amend
30 CFR parts 701, 773, 785, 816 and 817
as set forth below:

PART 701—PERMANENT
REGULATORY PROGRAM

1. The authority citation for part 701
is revised :0 read as follows:

Authority: 30 U.8.C, 1201 et seq., as
amended: Pub. L. 100-34; and Pub. L, 102-
186.

2. Section 701.5 is amended by
adding alphabetically definitions of
*lands eiigible for remining"” and
“unanticipated event or condition' as
follows: )

§701.5 Definitions.

] . " ] Ll

Lands eligible for remining means
those tands that would otherwise be
eligible for expenditures under section
104 or under section 402(g)(4) of the
Act.

- - - * L]

Unenticipated event or condition as
used in §§773.15 and 785.25 of this
chapfer means an event or cendition at
a surface coal mining operation on lands
eligihle for remining that was not
cottetzplated by the applicable permit
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to conduct surface coal mining
operations.

PART 773—REQUIREMENTS FOR
PERMITS AND PERMIT PROCESSING

3. The authority citation {or part 773
is revised to read as follows:

Authority: 30 U.5.C. 1201 et seq., as
amended; Pub. L. 100-34; 16 U.5.C. 470 et
seq.; 16 U.3.C. 1531 et seq.; 16 US.C. 661 et
seq.. 16 U.S.C. 703 et seq.; 16 U.S.C. 668a:
16 U.5.C. 169 ot seq.; 16 U.5.C. 470aa et seq.;
and Pub. L. 102386,

4. Section 773.15 is amended by
adding new paragraphs (¢)(13) and (f) to
read as follows:

§773.15 Review of permit applications.
" x r - "
C) £ m x

(13) Based upon the data and analyses
provided under parts 779, 780, 783, and
784, as applicable, and § 785.25 of this
chapter, the regulatory authority has: (i)
determined that the permit contains
lands eligible for remiring; and (ii) set
a thresheld beyond which conditions or
events arising subsequent to permit
issuance may be presumed to constitute
unanticipated events or conditions for
the purposes of § 773.15(f) of this
chapter,

(f] Lands eligible for remining. Until
September 30, 2004, the prohibitions of
paragraph (b) of this section shall not
apply to any viclation resulting from an
unanticipated event or condition at a
surface coal mining and reclamation
operation on lands cligible for remining
under a permit held by the person
mal-:'ng such application,

= " =

PART 785—REQUIREMENTS FOR
PERMITS FOR SPECIAL CATEGORIES
OF MINING

5. The authority citation for part 785
is revised to read as follows:

Authority: 30 U.S.C. 1201 et seq., as
amended: Pub, L. 100=24: and Pub. L. 102~
486. I

8, Section 785.25 is added to read as
follows:

§785.25 Lands aligible for remining.

(al This section applies to any person
who conducts or intends to conduct a
surface coal mining operation on lands
eligible for remining.

[gb} Any application for a permit under
this section shali be made according to
ail requirements of this subchapter
applicable 1o surface coal mining and
reciamation operations. In addition, the
application shall:

8] To the extent not otherwise
addressed in the permit application,
identify potential environmental and
safety problems assaciated with the site,
the maximum degree of impact
attributabie to each problem, and the
probability that each type of problem
will occur. These problems would
include but are not lirnited to impacts
af acid mine drainage cn the hydrologic
balance, sudden discharges of water
from adjacent water-filled mine
workings, and sediment and safety
issues associated with abandened spoil.

(2} Describe mitigative measuras for
each potential environrnental or safety
problem in order to meet applicable
performance standards.

PART 816—PERMANENT PROGRAM
PERFORMANCE STANDARDS-
SURFACE MINING ACTIVITIES

7. The authority citation for part 316
is revised to read as follows:

Authority: 30 U 5 C. 1201 ef seq., as
amendecd: sec 115 of Pub. L. 98-148, 30
U.5.C. 1257; Pub. L. 100=34: anc Pub. L.
102—88.

8. Section 816,116 is amended by
revising paragrapns (c}(2) and (c}(3) to
read as follows:

§816.116 Revegatation: Standards for
success.

fc)(2) In areas of more than 26.0

" inches of annual average precipitation,

the period of responsibility shall
cantinue for a period of less than five
full vears, except that, on lands eligible

for remaining, the pericd of
responsibitity (until September 30,
2004) shall be two full years. [n areas
with a five-year period of *espons:bmtv.
the vegetanon parameters identified in
paragraph (b} of this section for grazing
land, pasture land, or cropland shail
equal or exceed the approved success
standard during the growing season of
any two years of the responsibility
period, excepi the first year. In areas
with a two-year period of responsibility,
the vegetative paramsters identified in
paragraph {b) of this section for grazing
land, pasture land, or cropland shall
equal or exceed the approved success
standard during the growing season of
any twao years of the responsibility
period. Areas approved for the other
uses identified in paragraph (b} of this
section shall equal or exceed the
applicable success standard during the
growing season of the last year of the
responsibility period.

[3) In areas of 26.0 inches or less
average annual precipitation, the period
of responsibility shall continue fora
period of not less than 10 full Jears,
axcept that. on lands eligible for
remining, the period of respensibility
{funtil September 30, 2004} shall be five
vears. Veoetanon parameters identified
in paragraph {b) of this section shall
equal or exceed the approved success
standard for at least the last two
consecutive years of the responsihility
period.

- * * * *

PART 817—PERMANENT PROGRAM
PERFORMANCE STANDARDS—
UNDERGROUND MINING ACTIVITIES

9. The suthority citation for part 817
is revised to read as follows:

Authority: 36 U.S.C, 1201 et seq.. as
amended; sec. 115 aof Pub. L. 98-146, 30
U.S.C. 1257; Pub. L. 100-34: and Pub. L.
102—186.

10. Section 817.116 is amended by
revising paraQ'aDhs {c)(2} and [2)(3) to
read as foliows
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§817.148 RPevegetation: Standards for
uccess,

L4 - L - L]

{c){2) In areas of more than 286.0
inches of annual average precipitation,
the period of responsibility shall
continue for a period of not less than
fve full years, axcept that, cp lands
eligible for remining, the period of
responsibility (until September 30,
2004) shall be two full years. In areas
with a five-year period of responsibility,
the vegetation parameters identified in
paragraph (b) of this section for grazing
land, pasture land, or cropland shall
equal or exceed the approved success

standard during tha growing season of
any two years of the responsibility
period, except the first year. [n areas
with a twa-year period of responsibility,
the vegstative parameters identified in
paragraph (b} of this section for grazing
land, pasture land, or cropland shall
equal or exceed the approved success
standard during the growing season of
any two years of the responsibility
period. Areas approved for the other
uses identified in paragraph (b} of this
section shall equal or exceed the
applicable success standard during the
growing season of the last year oi the
responsibility period.

{3) In areas of 26.0 inches ar less
average annual precipitation, tha periad
of respansibility shall continue for a
period of not less than 10 full years,
except that, on lands eligible for
remining, the period of responsibility
{until September 30, 2004) shall be five
years. Vegetation parameters identified
in paragraph (b) of this section shall
equal or exceed the approved success
standard for at least the last two
consecutiva years of the responsibility
period.

[FR Doc. 94-13417 Filed 5—1-34; 8:45 am]
BILLING CORE 4310+-05-M
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Eh ONMENTAL O LTy X
DEPARTMENT OF COMMERGE, LABOR & ENVIRONMENTAL AESOURGER Meme s a7 20470

DIVISION OF ENVIRONMENTAL PROTECTION
1201 Greanbrier Straet

Gasten Caparton . ’ .
90 Sane Charleston, WV 25311-1088 Cavid g;waé’raﬂﬂan
Jah_n M. Ranson Ann A, Spanar
Cakinet Sacratary Caputy Clractar
Memorandum
To: Libby Chatfield

Environmental Quality Board

From: Mark A. Scoti, Chief W

Office of Water Resources
Date: July 13,1994

Subject: Comments to proposed 46 CSR 1

Attached are a rewritten Anti-degradation and additions to the Water Use Category
sections of the rule,

Gur proposed Anti-degradation secuion combines deflinitions, original anti-degradation,
language and subsecition 7.3, The two definitions, Hligh Quality Waters and Outstanding
Naticnal Resource Waters can be deleted if used no where else mn the rule. Also
subsection 7.3 can be deleted if used in ac other way in the rule.

Additions are being suggested to Water Use Categories B, C, D, and E, and the addition
of an entirely new category F.

If you have any questions or want to discuss these suggestions further give me a call.




§46-1-4. Anti-Degradatior Pelicy.

4.1, It is the policy of the Siare of West Virginia that water uses and the ievel
of water quality and quantity necessary to sustain those uses shall be maintained and
protected as follows.

The Board and the chief shall assure that all new and existing point sources shall
achieve the highesi established statutory and regulatory requirements applicable to them
and shall assure the achievement of cost-effective and reasonable best management

practices for non-point source control.

All applicable requirements of Section 318 (a) ol the Federal Act shall apply to
modifications of the temperature water quality criteria provided for in these rules.

In addition to the waters listed below, additional waters may be nominated for

inclusion in a category by any interested party or by the Board on its own 1nitiative.

4.1.1. Existing water uses and the level of water quality necessary to protect
the existing uses shall be maintained and protecied. Existing uses are those uses actually
altained on or after November 28, 1975, whether or not they are mcluded as designated
uses within these water quality standards.

4.1.2. The existing High Quality Waters of the State must be maintained at
thetr existing high quality unless it 1s determined through intergovernmental coordination
of the State's continuing Planning Process and opportumty for public comment and
hearing that allowing lower water quality 1s necessary to accommodate important
economic or social development in the area in which the waters are located. If limited
degradation 1s aliowed, it shall not result in imjury or interference with existing water uses
or in viclation of State or Federal water quality criteria that describe the base leveis
necessary to sustain the national water quality goal uses of protection and propagation of
{ish, shellfish, and wildlife and recreating 1n and on the waler.

4.1.2a. High quality waters are those waters whose quality is
equal to or betier than the minimum levels necessary to achieve the national water quality
goal uses, and

412Db High quahty waters include but are not himited to the
following streams or stream segments. _

412b.A  those which receive annual stockings of trout but




which do not support year-round trout populations, and

412bB All streams designated by the West Virginia
Legsslature under the West Virgimia Natural Stream Preservation Act, pursuant to W, Va,
Code §22-13-1.

4 1.3, Waters of Special Concern are of exceptional ecological or
recreational value and are to be protecied, maintained and enhanced to insure preservation
of these values. Expanded or new sources of pelluants may be allowed as long as no
statistically significant change to ambient water quahity occuurs and/or the ecological or
recreational values remain ummpaired. Waters of Special Concern include:

4.13a All Federally designated rivers under the "W:ild and
Scenic Rivers Act" Public Law 95-542. as amended. 16 U.S.C. 1271, et seq.

413b. All naturally reproducing trout streams,

4.13c¢. All streams and other bodies of water in Siate and

National Forests and Recgreation Areas.

4.134d National Rivers. "Natienal Parks and Recreation Act of
1978." Public Law 95-625, as amended, 16 US.C 1, et seq.

413e. All wetlands listed in the U.S Department of Interior,
Fish and Wildlife Service's Regional Concept Plan for West Virginia, Emergency
Wetlands Resources Act of 1986, Public Law 89-645.

Tigr 3imn

41.4. Quisianding National Resource Waters are those whose unique
character, ecological or recreational value or pristine nature constitutes a valuable national
or state resource. In all cases, waters which constitute an Oulstanding National Resource
shall be maintained and protected and improved where necessary. Outstanding National
Resource Waters include, but are not himited to, the following waters of the State;, All
streams and rnvers within the boundries of Wilderness Arcas designated by The
Wilderness Act (16 U.S.C A Sections 1131 el seq.} within the state.

T . N Lartoegra e 3
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6.2 Category A -- Water Supply, Public. -
Thia category Is used to describe waters which, after conventional treatment, are used
for human consumption. This category includes:

&. All community domestic water supply systems,;

b. Allnon-community domestic watar supply syatems, {i.e.
hosgpitals, schools, ofc.);

e All private domaestic water systems;

d. All othar surface water intakes where the water is used
for human consumption; and

- e. Shall apply t¢ the stream segment axtending upstraam
from the intake for a distance as gefined in subsection 7.2.a.B of this series. (See
Appendix B for partial listing).

6.3. Category B ~ Propagation and maintenance of fish and
other aguatic life. -- This catagory includes:

a. Catagory B1 .- Warm water fishery streams and
associated watlands. -- Streams or stream segments and associated wetlands which
contain a fish population composed overwhelmingly of warm water species. (These are
primarily sport fisheries and may be stocked with trout seasonally).

. Category B2 -- Trout Waters. -- As defined in Saction
2.14 (See Appendix A for a represerntative list.)

C. Category B3 -- Small non-fishable streams and
watlands., -- Streams, stream sagments, or wetlands which because of their size, Hiow
patterns, or riature of the ecosystem, do not offer sport fishing, but provide aguatic
habitat and nursery areas and generally contain populations of minnows, darters, aquatic
invartebrates, harpifauna, etc.

6.4, Category C -- Water contact recreation. - Thig
categery Includes swimming, fishing, wading, water skiing and certain types of pisasure
boating such ae sailing or canoeing in very small craft and outboard motor boats which
may occur on stroam segments and in wetlands.

8.5. Category D. -- Agriculture and wildife uses.

a. Category D1 -- irrigation. -« This category includes

2
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all stream ssgments used for irrigation. irrigation is not a use applicable to wetlands.

_ b. Category D2 -- Livestock watering. -- This catagory
includes all strearm segments used for livestock watering. Livestock watering is not a use
appiicable to wetlands.

c. Category D3 -- Wildlifs, -- This category includes all
stream sagments and wetlands used by, Or provide habitat for wildiife.

6.6 Category E -- Watar supply industrial, water transport,
cocling and power. -- This category includes cooling water, indusirial water supply,
power production, commaercial and pleasura vessel activity, except those smail craft
included in Category C. Thia category is not applicable t¢ wetiands.

a. Category E1 -- Water Transport. - This category
includes all stream segments modified for water transgport and having psrmanentiy
maintainad navigation aides. Water transport is not a use applicable to wetlands.

b. Catagory E2 -- Cooling Water. -- This category
includas ail stream segments having one (1) or more users for industrial cooling.
Conling water i3 not a use which is applicable to wetlands.

. Category E3 -- Power production. -- This category
includes all stream segmants axtending from a point 500 feet upstream from the intake
1o a peint one halt (1/2) mile below the wastewater discharge point. Power production
i8 not a use applicable to wetlands, (See Appandix C for reprasentative list)

d. Category E4 -~ Industnal, -- Thia categery is used to
destribe all straam segments with one (1) or more industrial users. It does not include
water for cooling. This category is not & use applicable to wetlands.

87 Category F -- Ecosystern Protection

a. Catagory F1 -- Floodwater Attanuation, -« Thig category
includas wetlands that serve to attenuate downstream fiooding by containing high water
within the watland periphery reducing flood damage downstream,

b. Category F2 -- Water Quality improvement. -- This
catagory includes watlands that by filtering water which flows into and through the
watland environmant provide a water guality improvement.

¢. Catagory F3 -- Araas of Special Biciogical Signiticancs.

-~ This sategory inciudes wetlands that support flora and fuana which are congidered
State rare, threataned or endangerad or are Federally-listed as such.

3
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Catagory F4 -- Ground Water Exchange -- This category
Includes wetlands which provide discharge or recharge of groundwater. Discharge s
considerad to be inflow to a wstland from an aquifer, seeps, or springs that Increassas

the available supply of surface water. Recharge is outflow from a wetland down gradient
to an aquifer or downstream to surface water for base fiow maintenancs, Exchange may
include ground water discharge in one season followed by recharga Iater in the ysar.
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July 13, 1994

Federal Express

Ms. Libby Chatfield

State Water Resources Board
1615 Washington Street, East
Charleston, WV 25311-2126

Subject: Comments on Proposed WV 46 CSR Series 1
Requirements Governing Water Quality Standards
Site Specific Water Quality Standard for Opequon Creek
Dear Ms. Chatfield:
Attached please find comments on the above-referenced subject.

Thank you for this opportunity to comment, as well as that at the public hearing in Charleston on
July 7, 1994. Please do not hesitate to contact me at (304) 725-2031 if you have any questions.

Sincerely,

%@/ 27 i;/\

Mark D. Pugh
Plant Manager
3M, Middleway West Virginia

Attachment

c Dr. Eli McCoy, Deputy Director, Department of Environmental Protection
Mark A. Scott, Chief, Office of Water Resources
Randy Sovic, Industrial Branch, Office of Water Resources
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Comments w the West Virginia Water Quaun.y Board:
Proposed Site-Specific Water Quality Standard for
Aluminum in Opequon Creek

The following comments are submitted in support of the proposed site-specific water
quality standard for aluminum in Opequon Creek, stated in Section 7.2.d.B.(b) of
Proposed WV 46 CSR Series 1, Requirements Governing Water Quality Standards.

In the last triennial review of the above Series 1 rule, the standard for aluminum in trout
waters was revised from its long-standing value of 0.5 mg/L to the new value of 0.087
mg/L. 3M believes strongly that this standard does not reasonably apply to Opequon
Creek. The standard is based on U. S. EPA’s aluminum criterion document, which
derived the 0.087 mg/L value from results of tests on aguatic organisms but which tests
were done under conditions of water quality that differ greatly from the waters of Opequon
Creek. In particular, the near-neutral pH and hardness levels in Opequon Creek water act
to greatly reduce the toxicity of aluminum to aquatic organisms.

The burden in meeting the 0.087 mg/L standard in Opequon Creek would provide no
increase in protection of aquatic life over the previously existing standard of 0.5 mg/L. For
the 3M plant in Middleway, WV, to meet the 0.087 mg/L standard would in factresult in a
net decrease in environmental benefit. Wastewater treatmnent requiring significant use of
energy would be needed, and this reatment would also generate its own waste sludge
which would require treatment and ultimately disposal in a landfill.

Also of concem to the 3M plant in Middleway, its employees and families, and the
surrounding communities, is that the very large capital expenditure that would be required
for wastewater treatment would significantly decrease the economic viability of the plant.
This manufacturing plant operates in an intensely competitive global marketplace, and a
major capital expenditure of this type could potentially place many of the plant’s 270 jobs

at risk.

3M initially discussed all of these concems in Jure of 1993 in a meeting with the Deputy
Directer of WV DNR and the Chief of the Office of Water Resources. On the same day,
3M met with the WV Water Resources Board, and as a result of these meetings, 3M
worked jointly with WV Water Resources Board, WV DNR, and U. S. EPA, Region I1I,
to decide on a proper technical approach for evaluating the toxicity of aluminurm in

Opequon Creek to aquatic organisms.

The technical approach agreed upon was to use U. S. EPA’s method of Water-Effect
Ratios for Metals (WER). A written proposal for evaluation of Opequon Creek was
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Opequon Creek Water Quali., standards

i luly 13, 1994
Page 2

submitted by 3M to EPA and the State following detailed discussions with EPA in
Philadelphia regarding specifics of how to apply the WER procedure to Opequon Creek.
3M made several subsequent revisions to the study protocol requested by U. 8. EPA,
Region OI, prior to beginning the actual stream sampling and other activities of the study.

The WER concept is essentially a numerical ratio of the toxicity of a substance in the
waters of a particular stream versus the toxicity of the same substance in standard
laboratory waters of such a type that were used in setting the original standard. The testing
of Opequon Creek resulted in a WER of greater than 10, meaning that a water quality
standard for aluminum equal to more than 10 times the existing standard of 0.087 mg/L
(that is >0.87 mg/L) wouid be protective of the aquatic life of Opequon Creek. The actual
site specific standard proposed by 3M is 0.5 mg/L (500 ug/L), which is equal to the value
of the aluminum standard which has applied for many years to Opequon Creek.

The WER study for Opequon Creek was performed by Dr. Donald Mount, who is
nationally recognized as a leading authority in the subject of toxicity to aquatic organisms
and in analytical methods for assessing aquatic toxicity. Dr. Mount is retired from U. S.
EPA where he was director of EPA’s national water research laboratory in Duluth, MN.
Dr. Mount is also credited with having developed the 7-day, Ceriodaphnia dubia chronic
toxicity test which, for the first time, provided U. S. EPA and the states with a tool for
setting numerical standards for chronic toxicity in NPDES permits .

In summary, a site-specific standard for aluminum in Opequon Creek of 0.5 mg/L, which
is equal to the value which has existed for many years, is a balanced, environmentally
progressive, and well-placed standard for Opequon Creek. A study of Opequon Creek,
using methods developed by U. 8. EPA, shows that naturally-occurring conditions in the
stream greatly reduce the toxicity of aluminum, and that aluminum concentrations in
Opequon Creek greater than the proposed site-specific standard of 0.5 mg/L would be
protective of aquatic life in the stream.

3M would be pleased to answer any questions that the WV Water Quality Board might
have on this proposed standard. The Board’s thoughtful consideration of this matter is

greatly appreciated.

Respectfully submitted, July 13, 1954
by Mark D. Pugh, 3M Plant Manager, Middleway, WV
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WV Environmental Quality Board ;
1615 Washington Street East

Charleston, WV 25311-2126

|ENVREAMENTAL QuAL 80
. 2. : AQ
i CHARLESTCN, WEST VIRGINLA °

Dear Board Members:

Please consider these comments regarding the proposed changes to Series I requirements governing water
quality standards.

1. I object to the creation of a special category under 7.3 of "Waters of Special Concern”. This category
shifts waters such as federally-designated Wild and Scenic Rivers, naturally reproducing trout streams,
and streams in state and national Forests and recreation areas from the previous designation as National
resource waters. Under section 4.1.d, national resource waters "shall be maintained and protected and
improved where necessary. No such requirement is proposed for the waters of special concern category in
4.1.c. Thus, the change will represent a clear step backwards for these important waters. Furtherimore,
the only waters left in the National resource waters category are streams and rivers within the boundaries
(note spelling) of designated Wilderness Areas. Since Wilderness Areas are declared by federal law to be
free from human interference, the opportunities to improve these waters where needed will be effectively
nill, Thus, this rule change eliminates the mandate to improve where needed many of the state’s important
water resources, and mandates that improvement is limited to streams where such action would violate
federal law. Irecommend that the section be rewritten to return it and the corresponding definitions and
antidegradation policy to their original.

2. Section 5.2 regarding mixing zones should be amended as follows:

5.2.c should be changed to preclude mixing zones within a stream or river for 5 miles above a public
water supply intake, This is needed to be consistent with section 7.2.a.B. This is especially important for
those water supplies that are in small headwaters streams.

5.2.1i should be deleted. It appears to undo all of the criteria for defining mixing zones in the paragraphs
above. If not completely omitted, substantially more detailed criteria should be defined to specify the
conditions for receiving any such waiver.

3. Section 8.4 regarding remining is unacceptable. While remining represents a limited opportunity to
improve water quality in a few segments, the wholesale exemption of water quality criteria implied herein
to a profit making entity automatically guarantees that the downstream users will continue to pay for the
poor water quality associated with mining activities. I recommend that the section be deleted completely.
If not, language should be added to assure that applicants for remining variances demonstrate that current
water quality criteria cannot be met and that existing water quality will be improved. I do not believe the
remining variances are needed or appropriate, and they are certainly not appropriate in those instances
where water quality criteria could be achieved with appropriate effort on the part of the applicant.

Thank you for the opportunity to comment,

Sincerely,

/ James Kotcon
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July 13, 1994
ENVIRCNMENTAL QUALTY BCARD
CHARLESTON, WEST VIRGINA

VIA HAND DELIVERY

Dr. Charles R. Jenkins, Chairman

West Virginia Environmental Quality Board
1615 Washington Street, East

Charleston, WV 25311-2126

RE: Comments to Proposed Revisions to
46 C.S.R. Series 1, Reguirements
Governing Water Quality Standards

Dear Dr. Jenkins:

Attached are comments of the West Virginia Coal Association ("Association”) to
the proposed revisions to the State Water Quality Standards. These comments are in addition
to, and should be considered together with, joint comments being filed by the Association and
the West Virginia Mining & Reclamation Association,

Should you have any questions whatsoever regarding the text of these comments,
please do not hesitate to notify me immediately.

Sincerely,
( ) | _f/-" /
J , / "».’/
/(. gl
William B. Raney;y”
President

—
————

WBR/efb
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WEST VIRGINIA COAL ASSOCIATION
COMMENTS TO PROPOSED REVISIONS TO

STATE WATER QUALITY STANDARDS
46 C.S.R. SERIES 1

The West Virginia Coal Association (the "Association") is pleased to submit comments on the
proposed revisions to the State Water Quality Standards, 46 C.S.R. Series 1. We congratulate
the Board for proposing a variance from water quality standards for coal remining NPDES
permit holders. This action will produce positive economic and environmental results by
removing some of the disincentives to remining and consequently reclaiming previously mined
and unreclaimed areas. While the Board’s Notice of Hearing suggests that the proposed
regulations are limited to revising water quality standards for Opequon Creek and the proposed
remining variance, the regulations go much further. Accordingly, the Association’s comments
are not limited strictly to those revisions.

COMMENTS
Proposed additions are indicated by underscoring, deletions by strike-out.

C.S5.R. § 46-1-2. Definitions.

2.4  "Existing Uses” are those uses actually attained in a water body on or after
November 28, 1975, whether or not thev are included as desienated uses within these

water qualitv standards. s;—whether—er—not-they—are—ircluded—in—the—water—gquality

standardss

The Association recommends that Section 2.4 be revised to make the definition identical to the
language used in Section 4.1.a, which sets forth the State’s anti-degradation policy to maintain
and protect, among other things, existing uses. Section 2.4’s current language is less clear than
the language contained in section 4.1.a..

2.17  "“Water" or waters" shall mean, for purposes of these reculations only, those
surface waters afn 3 o g oA et ol

pe=ee}&&ﬁg—s&aﬁﬁ'ﬁa-—d4€a&ed—er—ﬂaﬁﬁg—, wholly or pa.rtlally w1th1n thls state, or

bordering this state and within its jurisdiction, which would be characterized as "waters
of the United States” under section 502 of the Clean Water Act, 33 U.S.C. § 1362, and
the regulations promulgated thereunder, and shall include, without limiting the generality
of the foregoing, natural or artificial lakes, rivers, streams, creeks, branches, brooks,
ponds (except farm ponds, industrial settling basins and ponds and water treatment
facilities), impounding reservoirs, springs—wels; water courses and wetlands.

-1_
1301 Laidley Tower e Charleston, West Virginia 25301 « Telephone (304) 342-4153
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WEST VIRGINIA COAL ASSOCIATION

The Association recognizes that the definition of "waters" proposed by the Board is identical to
the definition of “waters of the State" set forth in of the Water Pollution Control Act, W. Va.
Code § 22-11-3(23). However, the proposed definition is inappropriate for several reasons.

First and foremost, the propased definition of "water" or "waters" to include groundwater
within the scope of the proposed water quality standards conflicts with the State’s
groundwater protection program and places the continued vitality of that entire program
in doubt. Recognizing that the Federal Clean Water Act ("CWA") did not address
groundwater, the Legislature enacted the Groundwater Protection Act ("GWPA") in 1991 to
protect the State’s groundwater resources. Both the Board and the Division of Environmental
Protection have promulgated comprehensive regulations establishing groundwater quality
standards and protective practices to protect those standards. Section 4 of the GWPA authorized
the Board to promulgate groundwater quality standards to protect groundwater uses and the
Board did so in August, 1993, establishing groundwater quality standards for approximately 70
contaminants. See 46 C.S.R. Series 12. Many of the contaminants for which groundwater
quality standards were promulgated are also covered in the proposed water quality standards,
By defining "waters" to include groundwater, the proposed regulations establish and make
applicable contradictory standards for many of the same contaminants. The proposed regulations
would also have the unintended result of requiring NPDES permits to address groundwater
quality when the groundwater protection program is entirely separate and distinct from the
NPDES program. Furthermore, the proposed water quality standards express allowable
concentrations for metals in terms of total metals, while the groundwater quality standards
express such concentrations in terms of dissolved metals. See C.S.R. § 46-12-3.5.

Second, the proposed definition of "waters" is inappropirate in the context of water quality
standards being revised in compliance with Section 303(c)(1) of the CWA because the CWA
applies to surface waters only -- not groundwater. See Exxon Corporation v. Train, 554 F.2d
1310, 1324-26 (5th Cir, 1977); Kellev, People of State of Michigan v. United States, 618
F.Supp. 1103, 1105-06 (W.D. Mich. 1985). Since the proposed regulations are being
promulgated pursuant to Section 303(c)(1) of the CWA, the waters to which these standards
apply must be construed consistently with the "waters” subject to regulation under the CWA.

Third, defining "waters" to include groundwater would present inconsistencies with Federal
enforcement of the CWA. If the proposed definition is adopted, EPA conceivably could enforce
State NPDES permit conditions relating solely to groundwater quality, despite the fact that EPA
has no statutory authority to do so under the CWA itself. In addition, discharges affecting
groundwater within the state could become subject to citizen suit provisions of Section 5035 of
the CWA to the extent a State NPDES permit incorporated permit limitations based on
groundwater quality despite the fact that the GWPA does not authorize citizens’ suits.

The Association’s proposed definition eliminates any inconsistency between the proposed
revisions to the water quality standards and the groundwater protection program by making the
definition of "waters," for purposes of the proposed water quality standards only, consistent with
the scope of regulation under the CWA. A less desirable alternative would be to leave the term
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"waters” undefined, as it is under the current water quality standards, since both the regulatory
agencies and the regulated community, not to mention the environmental community, understand
what "waters" the standards apply to. Deleting the proposed definition entirely would leave this
understanding intact. The Association urges the Board to adopt either recommendation.

C.S.R. § 46-1-4 Anti-degradation Policy.

4.1. 1t is the policy of the State of West Virginia that instream water uses and-wetland
uses shall be maintained and protected as follows:

The Association suggests that the above language be stricken for several reasons. Wetlands are
defined in Section 2.17 of the proposed regulations as “waters" of the State. Therefore, the
above language is redundant.

4.1.d. [Outstanding National Resource Waters].

In all cases, waters which constitute an outstanding national resource as desigrated in
subsection 7.3.e shall be maintained and protected and improved where necessary. In
addition to the waters listed in subsection 7.3.e, additional waters may be nominated for
inclusion in that category by any party_which would be considered a party adversely
ffected by an order made entered by the director or aggrieved by failure or refusal
of the Chief to act, as more fully set forth in W. Va. Code § 22-11-21, interested—party
or by the Board on its own initiative. No additional waters shall be included in_the
tstanding national resource waters category unless the nomination to include suc

waters has undergone rulemaking in accordance with the requirements of the West
Virginia Administrative Procedures Act. W, Va. Code § 29A-3-1 et seq., _and W. Va.
Code § 22B-3-4,

The Association recommends that the Board strike the above-referenced language because the
term “"any interested party” is undefined and is not consistent with the terminology used in the
Water Pollution Control Act. The Association believes that the judicial concept of standing
should be applicable to qualify the persons entitled to nominate waters for inclusion in the
category of outstanding national resource water. In addition, the Association believes that any
decision to include additional waters within the category of outstanding national resource waters
can be made only through legislative rulemaking. The recommended language makes this
requirement clear.

C.5.R. § 46-1-6 Water Use Categories
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stream criteria mav_not be appro nate for application to wetlands {see Appendix

E).

The Association recommends that the Board retain current Section 6.3.d which the proposed
regulations would otherwise delete. Section 4.1 requires that existing instream water uses
(which include wetlands) be maintained and protected. If Section 6.3.d is deleted, however,
there would be no.wetland use to be maintained and protected under Section 4.1. How wetlands
are protected under the proposed regulations becomes even more confusing because proposed
Appendix E retains the B4 use category applicable only to wetlands--yet the Board proposes to
delete the B4 use category altogether in Section 6.3.d. The proposed regulations therefore make
no sense as they pertain to wetlands. ,

C.S.R. § 46-1-8.4. Variances from specific water quality for remining activities.

4. In any application for a State NPDES Remining permit to discharge pollutants from
or affected by a coal remining operation, the applicant may request alternate water
quality-based effluent limits for iron, manganese and pH. Water quality-based effluent
limits resulting in concentrations of those parameters which are higher than existing
numeric water guality standards are allowable upon demonstration to the Chief that the
remining operation will result in the potential for improved water quality from or affected

by the remining operation . . . .

The foregoing revision to section 8.4.a is intended to make the variance consistent with the
language contained in section 301(p)(2) of the CWA, 33 U.S.C. § 1311(p)(2). Under Section
301(p) of the CWA, applicants for a remining NPDES permit with modified requirements for
pH, iron and manganese need only demonstrate that the coal remining operation will result in
the “potential” for improved water quality from the remining operation. The requirement that
the applicant prove that water quality will, in fact, be improved is more stringent than the
applicable federal provisions and wrongly makes the applicant a "guarantor" of water quality
from the remining operation.

The State Legislature has made clear, in the DEP Reorganization Act (H.B. 4063), that it is the
policy of this State to promulgate no new environmental regulations after July 1, 1994 which are
more stringent than parallel federal regulations unless specific written reasons demonstrate that
such provisions are reasonably necessary to address special State considerations. Ses W. Va.
Code § 22-1-3a. While § 22-1-3a is written in terms of DEP only, the Legislature’s intent that
this standard apply to all environmental rulemaking is made clear by the fact that it vested all
environmental rulemaking with DEP, with the narrow exception of the Board’s authority to
promulgate surface and groundwater quality standards. The Board should strive to ensure that

-
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its rules comport with this expression of the Legislature’s intent. Absent "exceptional”
circumstances, therefore, the Board should adopt the recommended language.

C.S.R. § 46-1-8.15.2. [Iron]

Effluent limitations resulting in concentrations greater than 1.5 mg/l total iron in the
stream are allowable for NPDES coal remining operations only upon a demonstration to
the Chief by the applicant in the NPDES remining application. This demonstration must
show that the remining operation will result in the potential for improved water quality,
and is subject to approval by the Board and review by EPA. This-exceptiondoes et

epply-to-trout-waters:

The foregoing revision to section 8.15.2 brings the water guality standard for iron for remining
operations seeking a State NPDES permit into conformity with Section 301(p)(2) of the CWA,
as is more fully stated in the Association’s Comment to Section 8.4.a above. The Association
proposes that the language conceming trout waters be stricken to the extent that it makes no
sense to prohibit modified iron limitations where remining operations will have the effect of
improving the quality of trout waters.

C.S.R. § 46-1-8.17.2 [Manganese]

Effluent limitations which may result in concentrations greater than 1.0 mg/l manganese
in the stream are allowable for NPDES coal remining operations only upon a
demonstration to the Chief by the applicant in the NPDES remining application. This
demonstration must show that the remining operation will result in the potential for
improved water quality after remining, and will be subject to approval by the Board and

review by EPA., This-exceptiondeesnot-applyto-trout-waterss
See Association Comment to C.S.R. § 46-1-8.15.2 above.

C.S.R. § 46-1-8.23.1 [pH] o

Effluent limitations which may result in pH values less than 6.0 are allowable for
NPDES remining operations only upon a demonstration to the Chief by the applicant in
an NPDES remining application. This demonstration must show that the remining
activity will result in the potential for improved water quality upon completion of the
remining activity, and is subject to approval by the Board and review by EPA. This

See Association Comment to C.S.R. § 46-1-8.15.2,

B
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OTHER COMMENTS

As a general matter, the Association recommends that the Board establish water quality standards
for metals based upon dissolved concentrations rather than total recoverable concentrations. The
Association notes that industry representatives and trade groups are unanimous in urging the
Board to adopt dissolved metal standards and that EPA and many states have already adopted
standards in terms of dissolved metals.

EPA’s current water quality guidance document, published on May 20, 1992 (the "EPA
Guidance") (Attachment 1), supersedes all prior statements in EPA documents concerning
analytical methods for measuring metals concentrations. The EPA Guidance suggests that
dissolved metals standards are more appropriate for establishing water quality criteria. EPA
recommends a toxicity testing approach for adjusting metals criteria for site-specific ambient
water characteristics, and suggests the following methods for implementing water quality
standards based on dissolved metals:

(1) Dissolved Metals with Downward Adjustment of Current Water Quality Criteria.
This method measures dissolved metals in ambient waters and compares such
measurements to criteria appropriate for dissolved metals, adjusting downward existing
water quality criteria (if based on total recoverable metals) to account for the typical
dissolved fraction of metals in dilution water.

(2) Dissolved Metals Analysis Combined with a Water-Effect Ratio to Adjust
Criteria. For implementing metals criteria established from laboratory toxicity tests,
EPA suggests an adjustment of the criteria value by measuring a pollutant’s water-effect
ratio on the receiving water to obtain a site-specific criteria value. The EPA Guidance
sets forth specific procedures for arriving at the water-effect ratio.

The EPA Guidance also notes that many of the methods it recommends are already in use in
numerous states. These states include: Alabama, Arizona, Connecticut, Florida, Hawaii,
Louisiana, Maryland, Missouri, Nebraska, New Mexico, New York, North Carolina, South
Carolina, Tennessee and Virginia. For example, the State of Virginia adopted, on March 25,
1992, surface water quality standards utilizing dissolved metals criteria. See VR680-21-01.14,
note 1 (effective May 20, 1992) (Attachment 2). These standards were not only approved by
EPA (Attachment 3) ~- they were adopted by a technical advisory committee which included,
among others, EPA Region III representatives. Although the water quality standards are
expressed in dissolved metals concentrations, the VPDES program’s effluent limitations are still
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expressed in total recoverable metals. To account for the difference between the two criteria,
Virginia has adopted a chemical translator allowing dischargers to submit sampling data
supporting revision of the permit’s effluent limits to reflect dissolved metals. (Attachment 4).

Establishing groundwater quality standards based on dissolved metals criteria is not only
appropriate, it is advisable under both EPA and state agency pronouncements and actions. The
most current EPA guidance on the issue of metals criteria in state water quality standards
suggests EPA is moving toward adoption of water quality criteria based on dissolved metals.
Moreover, EPA has approved numerous state water quality standards programs based on
dissolved metals. -

Adopting standards based on dissolved metals will account more accurately for the bioavailability
and toxicity of dissolved metals in water while protecting human health and the environment.
Moreover, such standards will promote the effective use of pollution control resources while
fostering economic development by reducing non-compliance due to overprotective and
inaccurate metals criteria.

AEEQ3554
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> o Quality Criteria; Avaliablity of
o and Requaest for Comment

: Environmental Protection

Notice of availabiiity of interim
dance on interpretation and
olementation of ambient water
aality criteria for protection of aquatic
ts from the loxic effects of metals.

guany: Purusant to section 301(a){1)
Fhe Clean Water Act, EPA has
wrloped interim guidancs on

tation and implementation of -
criteria in Stats water quality
sogrems for protection of aguatic life.
guidance deals with {ssues

eeuming from differences in the
ological availability of metals In
wblent waters and in laborstory

cicity test waters, [t recommends
pmical analytical methods for use
with metals criteria, and recommends a
toxiclty testing approach for edjusting

Terteria for site-specific ambient waier

<~ gharacteristics. As Interim guidance, it

7 ‘pepresents EFA's current
“recommendations on implementation of
s petals critetia. Many of the methods
yarecomimended in the guidance are

- glready in use in some States. EPA will
~ cocsider all public comments in deciding

the content and tming of revisions 1o
the guidance.

L L PATES; Written comments should be
Taddressed 1o the person listed directly
3 below by September 3, 1952,

. POR FURTHER INFORMATION CONTACT:

Call Ecological Risk Assessment Branch
st (202) 250-0658 and request “Interim
Metals Guidance™, or write Charles
Delos, Maill Code WH-588, U.S.

> - Eavironmental Protection Agency, 411 M
péc Breet SW,, Washington, DC 20480,
§f AYARLASIUITY OF DOCUMENT: This notice

announces the availability of the

“{oliowing document for public review

and comment and as {nterim guidance:
*Interim Guidance on Interpretation and
Implementation of Aquatic Life Critaria
for Metals™. Copies of tha document

. may be obtained upon request, as
| described above. The documént is also

available for public inspection during
normal business hours at: Public
Information Referance Unit, U.5. i
Environmental Protection Agency, room
2404 [rear), 401 M Street SW,,

- Washington, DC 20460. Copies of this

document are also available for review

-in the EFA Regicnal Office libraries.

BACKOROUND INFORMATION: Section

304 a)(1) of the Clean Water Act {223
U.S.C. 1314[2){1)) requires EPA to
publish and periodically update ambient
water quality criteria. These criteria are

to refiect the latest scientific knowledge
on the identifiable effects of pollutants

. on public health and welfare, aquatic

life. and recreation
Owver the years, EPA has issued &

number of ambient water quality erileria

for the protection of aquatic organisms
and their vses from the toxic effects of
metals. With respect 1o tedey’s notice,
the following metals criteria are of
particular interesy; antimony and silver,
published November 28, 1880 (45 FR
78318); arsenic, cadmium, chromiem,
copper, lead, and mercury, published
July 29, 1985 (50 FR 30784): nickel,
published December 2, 1688 {51 FR
43885); zing, published March 2, 1887 [52
FR 8213} selenium, published January &,
1983 (53 FR 177); aluminum, published
August 30, 1958 {53 FR 33177). and
antimony and silver, published as draft
revisions of the above mentioned 1980
iteria, May 14, 1990 (55 FR 19588).
The guidance anncunced in today's
notice supersedes all statements in the
above documents concerning analytcal
methods for measuring metals
concentrations. The guidanes does not
supplant the numerical criteria set forth
in the above documents,
REQUEST FOR COMMENTS: EPA is-
publishing the decument as interim
guidance. As yuch. it represents EPA's
current guidance for use in all Siates.
EPA it aiso soliciting comments on the
guidance, and will consider such
comments in deciding the content end
timing of revisions to the guidance. Due

to the complexity of metals specification’

and its effect on toxicity, the guidance,
based on the currently available
information, does not solve all problems
relating (o metals bicavailability. EPA
antcipates continuing research on
metals toxicity, and thus anticipates
revising the guidance from time to time,
& pecessary.

EPA will consider immediate revision

-of the guidance if the public comment 30

warrants. EPA will also consider the
public comments in planning future
wotk on metals criteria and in making
later revisions to the guidance.
Comments are eapecially solicited
regarding specific methods for directly
measuring bicavailability of metals, and
for predicting the environmental fate of
particulate and complexed metals.

With the publication of this {nterim
guidance, EPA is granting a petition by
Kilpatrick & Cody gnd the Santa Ana
River Dischargers Association to modify
its criteria documen! recommendations
regarding analytical methods for metals.

EPA is currently considering a petition
by the City of Colorado Springs et al to:
{1} Develop part 138 analytical methoda
to test for acid soluble and dissclved

Errachment 1

" purchased from the Commission's ¢«

metsls, and {2) either reinterpret 40 CFR
122.45{¢) or modify the rule to allow
walter quality-based efTluent limitations
far metals to be expressed in either
dissolved or acid soluble form. The
interim guidance issued today does not
represent a final Agency respanse to the
matters rajsed in the petiion. However,
by recommending tectmigues for
accousting for the differing
bioavailability of metals in different
locations, EPA believes that today's
guidance may serve to mitigate the
petition's concemns that strict
application of total recoverable metals
methodology may be unnecessarily
overprotective. EPA currently -
anticipales that it will {ssue a final
response to the petition afiet receipt and
consideration of comments on {oday's
interim guidance.

Dated: May 28, 5952
Tudor T, Davies,
Director. Office of Science and Technology.
{FR. Doc 82-13214 Filed 84-82; B:45 am}
THLLMD CODE $ 500600

FEDERAL COMMUNICATIONS
COMMISSION

Public Information Coltection
Requirement Submitted to Office of
Management and Budgetfor Review

May 28 1592 -

The Federal Communications
Commission hae submitted the follow
information collecion requirement tc
OMB for review and clearance unde:
the Paperwork Reduction Aet of 1880
U.8.C 35070

Copies of this submission may be

contractor, Downtown Copy Center
1114 Z1st Street NW., Washigton, D
200138, (202) 452~-1422. For further
{nformatcn on this submission con
Judy Boley, Federa! Cornmunicatio:
Commission, {202} 832-7513, Perso:
wishing to comment on this inform
collection should contact jonas
Neihardt, Office of Management a
Budgst. room 3235 NEOB, Washin
DC 20503, (202) 395-4514.

OMB Number: 3060~0106,

Title: Section 43.61, Reporta of O
Telecommunications Traffic
Report Number: FCC Report 43.8°
Acticn: Revision of a currendy a7

collection.
Respondents: Business ar ather {
profit {including small busines
Frequency of Response: Annual
Other: Corrections are repofie
months after the annual filing




{nterim Guidance on
Interpretation and Implementation of
Aquatic Life Criteria for Metals

May 1852

Hezith and Ecologicai Criteria Division
Office of Science and Technology
U.S. Environmental Protection Agency
Washington, OC 20460




Ucited States " . Office of Scierce and Technalogy May 1932
Envirgnmentat Protection Health and Ecological Criteria Div.
gy |~ — —==——Washingten, DC 20460

‘I

=

Water

s

Interim Guidance on
Interpretation and Implementation

of Aquatic Life Criteria for Metals

et B L R L ettt el ot Sl E=rs === _




M

FACT SHEET

Interim Guidance on Interpretation and I;:nplemeutaﬁou of
Aquatic Life Criteria for Metals .

BACKGROUND

A water-borne metal may exist in many forms, including metals dissolved in a
variety of complexes, metals adsorbed to pardculate mater, and memis incorporatad
within pardculate maner. The.various forms and complexes differ in their biological
availability and toxicity. Because the fracton of meml in any pardcular form varies, the
same metz] concentrztion may exert different toxicity from pizce to plade and from tme
0 ume. Differences between laboratory toxicity test waters and many ambient waters
may make the interpretation of fisld concentration measurements problemade.

Metals criteria documents issued in 1980 recommendead the use of the tomi
recoverable method for ascermining amainment of critsria. Beginning in 1984 the eriteria
documents have recommended the use of an acid soiuble method. AppLied to state-wide
criteria, the use of either of these methods offers 2 high degree of protwecdon. but may

r2sull In overesimadng toxiciry.

Recognizing these problems. EPA is issuing new guidance, repressndng its current
recommendanons on approaches for implemenung aquadc life ¢riteria for memls,
measunng znainment of such cnieria. and catermining the nsed for water quality-based

JonTois.

SYNOPSIS OF INTERDM GUIDANCE

The interim guidance presents thres reasonable approaches that differ in their
tompliexity. Readers are referred to the guidance document for the compiete
crymendations ang associated technical discussion and supportng informardon.

hat Y ad
,

1) The simplest approach is 10 measure ! recoverable memals in ambient waters.
znd to compare such measursments © nagdonal or stais-wide criteriz.
A closer focus on biologically available mewls can be obtained by measuring
dissoived metals in ambient waters, and comparing such measursments to critaria
appropriate for dissolved metal. Since effluent limits, for both technical and legzal
" ¢30 CFR 122.45) reasons. are generzliv expressed In terms of total recoverzble
metal, it is necessary to tanslate between the total recoverable concentatden in the

effluent and the dissolved concentraton (n the ambient water.

-
£ -

-




Because of the complexity of metal chemistry, there is no one chemical analytcal
method that can accurately determine the metals that are bioavailable and toxic.
For implementing metals criteria esublished from laboratory toxicity tests, an
adjustment of the criteria value can address this constraint. It involves measuring
a pollutant’s water-effect rado in the receiving water covered by the sandard. The
water-effect ratio compares the toxicity of a poliuta.nt in the acmal site water to its
toxicity in laboratory water, for two or more aquatdc spcmcs, Because the menl's
tox:cny in laboratory water is the basis for the nadonal criterion. the water-effect
rato is used in an adjustment to obtain a site-specific value. Implemented in
conjunction with either of the first two altemadves, this adjustment may either
incrzase or decrease the numeric value of the criterion.

&)

EFFECT OF INTERDM GUIDANCE

The subject guidance encourages greater fiexibility in the implementaton of
2quade iife crteria for memals, while in no way relaxing the lavel of protacton intended
for the criteriz. The interim guidance recommends three opdons ranging from very
simple and environmentally conservatve 1o more complex but more accurars. While all
:he basic opdons have previcusly been appiied by States and approved by EPA. the
fuidance is intended to clarify EPA recommendatons on metals criteria implemenmaton.

The tnterim guidance is expectad to facilitzte the implementaton of the memis
nteria. and promote the effecdve use of polludon ¢onmol resources.

AVAILABILITY OF DOCUMENT

Copres of the complete document "Intenin Guidence on Interprerazon and
implemenzaon of Aquanc Life Criteria for Mewis™ may be oburined from EPA through
the contact below. The document is also available for public inspection and copymg
Surng normal business hours at: Public Informanon Reference Unit, U.S. Environmenzal
Protecuon Agency, Room 2404, <01 M Street. S.W., Washington, D.C. 20460. Copies
=7 the document are also avaiiable for review in the EPA Regionai Office iibrares.

Tor a copy of the documsnt caill (202) 280-0658 and request the "Intarim Metais
Quidance”. or write: :

Charies Delos

Health and Ecological Criteria Division (WH-588)

U.S. Environmenual Prowcdon Agency
Washington, DC 20460

FAX: (202) 260-%83C




Foreword

This document provides guidance for interpreting and implememihg aquatic
life criteria far metals in waters of the United States. It is issued in support of EPA
regulations and initiatives involving the application of water quality criteria and
standards. This documentis agency guidance only. It does not establish er affect
legal rights or obligations. It does not establish a binding norm, or prohibit
aiternatives not included in the document. it is not finally determinative of the
issues addressed. Agency decisions in any particuiar case will be made by
applying the faw and regulations on the basis of specific facts when regulations are

pramuigated or permits are issued.

This document is expected to be revised periodicaliy to reflect advances in
Comments from readers are welcomed. Send

this rapidly evolving area. ]
[ Crizeria Division {WH-588), U.S. EPA, 201 M

comments 1o Health and Ecologica
Street SW, Washington, DC 20480.




Introduction

The principal groblem in relating discharges of toxic metals 10 environmental
impacts is the different toxicities of various mets! species in ambient waters, and
the varying fractions of such species with {ccation and time. This results in the
same meatal concentration exerting different toxicity from place to place and from
time 10 time. The chemical species invoived include metals dissolved in a variety
of forms, and metals sorbed 10 or within particufate matter. Metals may differ
markedly from each other with respect 1o speciation and bioavailability.

Although metal toxicity may vary depending on the chemical characteristics
of the water body, the national criteria have peen designea 1o protect all or aimost
z!l bodies of water. However, this does not mean that the niational criteriz will
aiways be overproteciive. rFor examople, some uniested locaily impomiant species
ight be very sensiiive 1o the material of concern, or the local sQuatic organisms
might have increased sensitivity due 10 diseases, -parasites, other collutants or
-~vater quality conditions, or extreme flow or temoerature cenditions {2].

Another problem invoives metal speciation 10 effluents, anc the potenual
sransiormations that may occur in moving from the chemicai environment af the
2ffluent 10 the cnemicat environment of the receiving water. Conseguently, in
sontrast 10 an ambient measurement, which shouid raspona precicizoly to mertal
tnart 1s sctually biocavairable, an effluent measurement néeas 10 respond aiso 10
eIl tnat may ol be picavailiable unger effluent cniemica! congitions, Hut wouwtd

=0ssioly become bioavzilgble under zmbient chemical conditions.

Secause of tne comoexiTy of metai SDEeCIElion ana 1S £7fecT 0N TOXICHY, ne
“21gTicnsnio between measured CoNCeNIralions Eng 1oxXicity 1S not crecise.
CTonseagently, any chemica! analytica! method inat coud be racommencea would
<Ot guarantee precise comoparabiiity Cetween CconCenwslions measureaq in the field
=nd concentrations emopioved in the texicity ta2sts underlying the criteria. However,
tne three approaches presented in tnis cuidance snouid provige zcceoable

zooroxmunations.

Background on Anaiyticai Methods

£PA has recognizea four methods of sample preparanon 7or metals &naivsis.
These iegg to measuremenst of: (3} wotal metals, 1D} 101a! recoverzole metals. ¢l -

zcid sotyble mertals, and (c) dissolved metals. Qrdinariiv, the four methoads
measure ali of the dissolved metal present at the time of samoling. They cifferin

rme amount of parucuiate metal that they measure.

The total merals procedure. tne iotal recoveranle metals crocedure (3], ana
*he zcid soluble merais procedure {4, 5] mezasure mertals (N3t sre dissoived in warter

18]




Synopsis

This guxdance addresses the use of EPA {and corresponding State) rnetzls
criteria in water quality standacds intended to protect aguatic life. This guidance
also addresses the derivation of NPDES permit limits from such criteria. The mazin
body of the document presents recommendations on the best current approaches
for implementing aquatic life criteria for metals and measuring attainment of such
criteria. This guidance supersedes past criteria docurmnent statements expressing
criteria in terms of an acid soiuble znalytical method. Appendix A presents a case
swudy illustrating derivation of site-specific criteria (item 3 below)}. Appendix 8
presents recommenidations on the derivation of NPDES permit limits from ambient
metals criteria. As described in Appendix B, it supersedes part of the Technical

Suppert Document [1] discussion of mezzals.

The principal issue is the correiation between metals that are measured and
meztals that are biologically avaiable. The bicavatizbility and toxicity of metals
depend strongly on the exact chysical and chemical form of the meztal, znd on the
species zffected. The form of the meral, in wrn, can vary depending on the :
cnemicai cnaracteristics. of the surrouncing water matrix. Secause of differences
Detween vanious eifluenis eng site waters, end between laboralory 1oxicity test
~VZlers sNG many sie wailers, establishment eng impiementation of metais criteria
are not straight forward. Consequentiy, this guidance presents three reasonable

Zoproacnes nat ciffer in their complexity.

The simplest 2oproach i5 1o measure o1zl recoverzble metals in zmbiant

: 1)
£7Ss, 2N0 1D compare sucn Measuremeanis 10 nrational or state-wide crreria,

3l

-2} A cioser focus on biologically available metsis can be optainec dv measuring
sissoiveg metals in ambient waiers, znd comparing 5uch measurements 10 criteria
Zoprooriate for dissolved metal. Since effluent limits, for both tecnnical and fegal
120 CFR 122.45} reasons. are generally exoressea in terms of total recoverable
;.erai it is necessary 1o transiaie between the 10tal recaveraole concentration in
he effluent znd the cdissolvec concentration in the zmbient warter.

3i Secause oOf 1ne compiexnizy of metzl chnemistry, Tnere 1s no one crhemucal

~y
SNEIVICE metnoa 1=atl can sccurslaly ceiermine the merais nat ere pivavaliabie
ENno WOXic. For impiementing metals criterna establisned from laboratorv oxicity
18515, 2n scjustment of the ¢ritena vailte can zadress this consirain:. . involves
measuring 2 pollutant’s water-effect ratio in the receiving wazter coversa by the
standard. The warter-effect ratio compares the 1oxicity of a pallutant in the actual
site waler 10 its toxicity in Iaboratory water, for two of more aquatic species.
Sacause the meral’s toxicity in rabo'atcry ‘waier is 1he Dasis for the nauonal
criterion, R& wates-87TECt ratio is Used in an adjusiment 10 cotain @ sre-specific
value. Impotemented in conjuncuon with either of the first two aiternziives. this

ZajusTment may either increase or decréase the numeric value of the cniterion.




ar become dissolved when treated with acid. They differ in the concentration of
acid and in the temperature used during the analytical procedure, both decreasing

in the order cited ghove.

“The dissolved procedure {3] measures metal that passes through a 0.45 ym
filter at the time of sample collection. The results from this procedure are reported
as "dissolved", alithough it may include metal that was bound to micro-particles
(<0.45 ym) at the time of sample collection. Maore recent dissolved procedures
recommend positive-pressure, in-line filtration through polycarbonate membrane
filters having & uniform pore size selected from a range of 0.1-0.4 ym {8], and
emphasize vitra-clean laboratories, labware, and reagents {7, 13]. Measurements
using different filter sizes may, however, give gifferent results.

Meztals criteria documents issued in 1880 recommended the use of the 1otal
recoverable method. Beginning in 1884, zithough a Tinal acid soluble method was
not available, the criteria documents have stated that an acid soluble method
would be g better way of measuring attainment of the criteria. Noting the
unavailability of a final method, they recommended the continued use of the 1otal
recoverable method, which they acknowledge may be overty protective.

Raczuse the acid soluble rnethod usas & fess rigorous digestion, it was
expected tnat it wouid generaily measure (ess of the particulate mezal than the
to1al recoverable method. It was therefore peiieved that tne acid soluble method
~would more accurately measure bioavailable metzl. Recently available ambient and
affluent data suggest. however. that 2cid soluble resuits are ordinaniy neariy
‘dentical 10 to18! recoverasdle results, wnile being somewhnat different from
cissolveo results. Because sn increased unoersiznomg of the complexity of mertals
dioavaitiability ingicates that the acid soiuble metnod will not significantly improve
ne correigtion beiween measured meta! end biocavailable metal, this guidance 1s

=0t recommending the use ot this method.

Bioavailability and Toxicity

Sioavarabiiity zno toxicity vary vwith ne Torm of the metal. Paruculste meta!

is generally expected 1o nave {ess bioavaiiabiiity than dissolvea meztal.
Neverihieiess, the toxicity of ambient particulate metal is nNoOt necessariiy 2ero. For
example, some metal that is in the particuiate pnase in the ampient warter
snviromment may become gissclved in the chemical environment associated with

he giil or the gut.

(n naturzl waters, some metals may exist in a8 varietly of dissoived species
Tzt differ significently in toxicity. For copper, the divalent freg cation zng some
inorganic complexes have substantial toxicity, whereas dissoived organic

%
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complexes generally have significantly (ess toxicity. As a result, the same
concentration of dissolved copper may exert different toxicity in different waters.

Toxicity tests that form the basis for the criteria are usually performed in an
untreated or slightly treated natural water from an uncontaminated source, or in
water that has been first purified and then reconstituted by the addition of
appropriate mineral salts. Because such dilution water is generally lower in metal-
binding particulate martter and dissolved organic mamer than most ambient waters,
these 1oxicity tests may overstate the ambient toxicity of non-biomagnified mezals
zhat interact with particulate matter or dissolved organic martter.

In most but not all toxicity tests underlying the criteriz, the percentage of
meztzal in the particulate phase is fairly low. For ambient waters, on the other hand,
recent data suggest that typically 30-80 percent of the copper, nickel, and zinc,
and 8S0-9% percent of the lead may be in a particulate phase measured by the to1al

recoveratle method but not by the dissolved method.

in freshwater laboratory 1es1s, organic carbon concenwrations of a few mg/L
azre typicai, with chronic tests having higher coencenirations than acuie tests. In
smbient waters, organic carbon concenwrations gre typically somewnart hicher than
1nis, and may be subsianually higher at the edge cf smail mixing zones.

Because of the greater fraction of particuizate metal in ambient waters., as
well as the nigher levels of dissolved organic binding agents in ambient warters, the
fraction of metal that is biologicaily available may often be lower under ambient
field concitions than under lsboratory congitions, parucuiariy for fresh waters.

Dissoived and Tetal Recoveranie Appreaches

Acusuc fife criteria in ambient waters may te imolementag enther 2s 1018
recoveraple metat.or as dissoived metal. Zffluen: imits must generaily be
gxoressed s total recoveranie'metal. For enalvses of mezals in tne tow pg/l range

or below. uitra-ctean sample hanaling techirucues {7, 12] shouid be ussa.

Ambient Waters:

VWhen used for exoressing ambient Watér quality criteria, the tortai
recoverable method provides greater szfety than does the disscived method.
Nevertneless, when usea for ambient waters, tctel recoverable rmeasurements may
result in overesumating the roxicity. ‘While 1oxicity testing nas shown dissolved
Measurements 10 oe betler pregictors of toxicity than 1otal recoverable
measuremants, there are g/so some potenual concerns with this approach, s

discussed below.

4




First, EPA water quality criteria are generally based on the reported total
recoverable concentrations in the toxicity 1ests. If used for dissolved standards,
the criteria values need to be downwardly adjusted to account for the typical
dissolved fraction in test dilution water. For copper, approximately 86 parcent of
the reparted tota! concentration was dissclved during freshwater acute toxicity
tests with the more sensitive species. Consequently, the copper freshwater acute

. criterion should be adjusted to 86 percent of its total recoverable criterion in order
to sérve as a dissolved criterion, particularly in waters having low concentrations
of dissolved organic binding agents. While the adjustment may be small for most
metals, a few metals, such as aluminum, may require much larger adjustments to
account for the much lower percentage dissolved typically occurring during toxicity
tests. Chreonic criteria may require larger adjustments than acute criteria. due to
the higher particulate concentrations caused by the addition of food during chronic

1es1s.
- Except for copper in fresh water, the factors are not yet available for
converting EPA’s published critefia into dissolved criteria. A re-examination of data
undertying the meztals criteria is now underway 10 compile the dissoived
concentrations measured during toxicity tests. While preliminary analysis does not

indicate that these dissolved adjustment factors are of sufficient magnitude 1o be
of great concern, they should be considered in any adoption of dissolved metal

standards subsequent to distribution of this information.

-

Second, by measuring comparatively littie of the particulate fraction. it may .
be possible that the dissotved method couid occasionzally undarstate the
loxicologiczily effective concentration. Although 1oxicity data suggest that this is
net orginanly 3 problem, it is more likely 10 be a concern if the dissowvea
conceatration 1s only a very smzll percentage of the narticuiate cencentration, sucn

s may occur with atuminum.

in some situations the cissolved method may ovarstate the toxicologically
gffective concentration. When cernain mezals (such as copper} become complexed
with elevated concentrations of dissolved organic matter, a reduction 1t Toxicity
mav occur, compared 1o toxicty in laboratory water, which is low 1n organic
matter. Where dissolved organic marier is likely 10 interact with the toxicant, ne
water-effect ratio approach is likely 1o be more sccurate and is currently the

recommended solution.

-

A review of the limited number of avzilable site-specific studies found that
the water-effect ratio (site water LCEQ versus iab water LC5Q) was generally
significantly larger than the measured total recoverable versus dissolved ratio {10].

These limited freshwater data thus suggest that use of properiy formuiated
dissolved criteria would be at least as protective 23 criteria derived from careful

measurements of watar-éffect ratios.
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Efflvents:

The dissolved method is generzlly not applied to effluents 10 determine
achievement of effluent quality geals. Such use is generally barred by regulation
(40 CFR 122.45). Because the chemical conditions in ambient surface waters may
differ substantiaily from those in the effluent, there is no assurance that effluent
particulate metal would riot dissolve afier discharge. A common method of
removing metals from wastewsaters is 1o chemically precipitate the metal and settle
the resulting particles. Expressing a metals limitaticn in terms of dissclved metal
would imply little concern about the effectiveness of the satting process or the

tate of the discharged particulate mezal.

Determining the 1otai racoverable effluent limitation correspondingta a
dissolved criterion wouid invoive specifying the fraction of effluent total
recoverable metai that would exist as dissolved mertal under the chemical
conditions of the receiving waler. In the absence of site information, any values
sssumed for this fraction should be environmentally conservative.

Where greater accuracy is desired, the dissofved fraction o7 total recoverable
metal couid be evaluzied by cirect measurement of dissoived and total recoverable
metal in the afiectied ambient waters, or possibly by gecchemical mogel
caiculations (as discussed in Appendix 8]. All of the techniques involve

approximations.

Warer-Effect Ratic Aoproach

Due 10 the comoiexity ¢f metais speciation, 2ng due 10 The varying cegrees
oi bioavaiability ano 1oxicity ¢f The many forms zng complexes, there is no
snemucal method that £an assure that @ enit ¢F concentration measured in the field
~ouid glways be 1oxicologically equivaient 10 a une of CDﬂCEntfa"lOQ empioyed in

zhe {aboratory Toxicity 1251S underlvaug the crﬂnrta.

For metals critenia derivea from laboratory 1oxicity tests, one approach is 1o
Jse g tiological method 10 compare bioavatiability and toxicity in recaiving waters
versus (abaratory test waters. T Ois invoives running Toxiclty 1esis with at feast
IWe speacigs, measuring acuie {(and possidly chronic) toxicity vaiues for the
solutant ysing (ar the local receiving water, and (b) laboratory toxicity tesung
water, gs the sources of toxicity test dilution water. A wzarter-effect rana is the
zcute (or chronict value in site warter divided by the scute {or chraonicl value in
2boratory waters. An acute vatue ts an LC50 or ECS0 from a 48-96 hour test. &s
a2ppropnate for the species. A chromc vaiue is @ concentraticn resulting from
hypothesis testing or regression analysis of measurements of survival, growth, of
reoroduction in fife cycie, partia!l life cycle, or eariy {ife stage tests with aquatic

species.




Because the metal’s toxicity in [aboratory water is the basis for EPA‘s
criterion, this water-effect ratio is Used to adjust the nationa! criterion (or
carresponding state c¢riterion) to 2 site-specific value. This adjustment may either
increase or decrease the criterion. Because the water-effect ratio reflects
differences in water chemistry, it is acceptable to assume that a ratid derived from
acute LC50s or ECS0s may be applied to both acute and chronic criteria, provided
that the water-effect ratio is determined with an acutely sensitive species.
Nevertheless, performing chronic tests is an option that couid produce a different
water-effect ratio, due to changes in water chemistry caused by the addition of
food during chronic tests. While this may somewhat improve the accuracy of the

resulting criteria, it will substantially increase the testing costs.

The principle of criteria adjustment using a water-effect ratic was set forth
in previous guidance [8, 8]. The procedurs applies 1o criteria derived from
laboratory toxicity data. As such it does not apply to the residue-based mercury
chronic criteria, or the field-based selenium freshwater criterion. The basic
features of the procedure as recommended herein are described below,
Dischargers or private entities wishing 10 perform such testing should consn..lt with

the appropriate regulatory agency before proceeding.

At least two sensitive species, inciuding a1 least one inveriebrate, should be
tested through stancard toxicity 1esting protocoels, using site dilution water
and using (aboratory cilution water. Test organisms shouid be drawn from
the same population and tested under identical conditions (except for water
source]. Test soecies snould orginarily te seiecteg from those species that
were used for naucnsa! crizeria developmenst, in order 10 be aple 1o ascerizin
whewner the faboratory wailer resulls are comparasie 10 the those in the

criteria document,

i1

Site water samples usea for testing are 10 De representative of the receiving
* wwater 1o which the-rsite-sgpecific crjterla value is 16 aoply. For flowing
waters, it is generally recommended tHat at feast one samble correspond 1o
3 condition in wnich point or nonpeint poilutant contributions are reasonadly
weil mixed with tnhe tlew cf the receiving water. For other types of waters,
is generaily recommended that @ samole correspond 1o 2 ailutien situation
well outside any reguiatory mixing zene, 7hese recommengauons are
intenced to vieid & water-gffect ratio approopnate for the affecteq receiving
water as 2 whoele. These recommendations supersede those of the previous
site-specific gfﬂdance {8, 81, which recommended that pristine waters

3

always be used.

The laboratory dilution water should be comparable to what was used in
Tests underiying the national criteria. For any poliutant with a national or
state criterion calgulated from site-specific hardness. [aboratory-water and

{3}




(4}

(5]

{6}
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{8)

site-water toxicity results shouild be computationaily normalized to the same
hardness, using the specified hardness slope.

The toxic metal should be added in the form ¢f an inorganic sait having
relatively high solubility. Nitrate salts are generally acceptable: chloride and
sulfate saits of many metals are aiso acceptable. Results should be based

*‘on measured or nominal initial concentrations if static tests are performed,

and on average measured concentrations tf fiow-through tests are -
performed.

Water quzlity characteristics affecting bioavailability and toxicity should be
monitored. Measurements ordinarily should include both dissotved and totai
recoverable meta! concentrations, hardness, pH, sikalinity, suspended solids,
conductivity, disselved solids or salinity, tote! organic carbon, dissolved
organic carbon, temperature, and specific metal binding ligands {where

xnown 10 be important).

The number of site water samples 10 be tested rnay vacy with the size of the
zifected water bedy {or the size of the meal {oading). Exceptin the
smallest systems, 2 minimum of two site water sampies shouid be collected
in different seasons during Times of reiativeiy iow flow or low cilution. in
moderately sized and farger sysiems (e.g., muitiple m®/sec or couble 1o tripie
gigit c¥s low tlow), acaitional samples should be collected during other times

in the year and possiblv at additional locations sopropriate for the segmant
under study. - -

N stucies involving conlmuous ciscnarges. samples orginarily snould nct ce
taken irom storm atfecied watlers. wnich may contain parmicuiste mamer nor
sresent during design f:ow conaitions. On g other hand, in effluent
cominated situations. £t ieast one sample snoutd represent & nigher dilution
congition {less than S0 percent effluen?y), in crger 10 porIray amoient
conditions. In all situguions, it should be recognized that the water-effect
ratio may be affected by constiuents contributed by point and nonpoint
sources. Ccensequentiv, new measuraments should be undertaken if newiv
mplementeg controls or other changes sudstantially affect amoient levels of
suspenced soiids, organic carbon, of pH.

Additionai testing should be performed before accepting unusuaily or
inexplicably high values for the water-eifect ratio, based on exoerisnce with
ne particular polilutant, and based oh the chemical characteristics of the
water. Retesting shouw:d also be cerformed for ratios having wide
uncertainty ranges. EPA intends 1o comnpile additional information 1o assist
in juoging water-effecrt ratics in this manner. These recommendagations,
which focus concern ¢n large and uncertain water-effecrt ratics, supersede




the previous guidance [8, 9] recommendations that encourage retesting or
rejection of small water-effect ratios.

Ordinarily, the acute and chronic criteria-for the site are calculated by
multiplying the natienal or state criteria by the geometric mean water-efiect
ratio for the two or more tested species. The previous site-specific guidance
[8, 8] provides some additional suggestions for situations where the
measured ratios differ significantly, and provides other alternatives for

setting the chronic critericn.

()

As with other types of water-quality based control actions for toxic
pollutants, it is recommended that the cnemical-specific approach be
implemented in conjuniction with assessments of whole effluent toxicity and
fieild ecology ("bicassessment™! [1]. Nevertheiess, in light of the stated
iimitations of these latter techniques, with regard to identifying causative
agents and predicting future changes {11, considerable cauton s warranted
-n using such information {particulariy ecological data), 1o make nferences

zDouT the EGEGUECY of particuiar numeric criteria.

{10}

The water-effect ratic is affected not oniy by speciation among e various

dissolveq and particuiate forms, put aiso by edditive, synergistic, zna entagonisiic
affects of other rmarterials in the zffected site warters. AsS such, the water-effect

ratio is 8 much more comprehensive measure than a rato of total recoverable
Secause the basic itechnidue tnvolves adding soluble

Tetal 1o cissoived meztal.
Tietal salts to site water samoles, it is MOST accurate wnere rap:d SCroucn or

complexsiion crocesseas are invoived.

Zecsuse eifluent limits are generaily expressea as total recoversvie metai,
s:mplicity wouid suggest geriving water-effect rauos n terms of 1o1a! recoveraole
measurements. Dernvation in tarms of dissolved measuremensts is 21so scceptabie,
gnd may be preferrad in situatons invelving highly vanable suspencea sotids

CONCentratcns.,
Jata gvalable from g nmiteo aumoer ¢f site-soeciTic siudies oarformea in

"EIner clean Tresh water suggest that copper, leaa, &ng caamium oiien nave

suosianuz! water-effect raues, while zinC. @ srtuztions wnere it is pregoncerantly

cissolveq, cften does not {101, Mucn less information is avalable for such ratios in
Z23iT water.

Relationship with Sediment Criteria ~

For naticnal or state- w:oe crizeria exo'essec as gissoived or 101! reCoVeranis
meal, and {for site-spectfic criteria derived from water-effect raiios, guesucns may
De raised about the ageguacy OF water column ¢riteria for protecring sediment.




-

The issue is whether particuiate metal settling from the water column could
contribute to sediment quality problems, even where no toxicity is manifested in

the water column., -
Because sediment toxicity is considered to be determined primarily by the
concentrations of poliutant dissolved in the sediment interstitial water, the question

becomes whether the prlliutant would have a greater propensity ta become
1 the sediment than in The water column. While available

dissoived or bicavaiiabl

information does not suggest that this is orginarily the case, the ongoing
development of sediment criteria should resolve this issue. Nevertheless, in those
cases where the beneficial uses of a receiving water are known to be impaired by
the toxicity of metals in sediments, water quality-based controf requirements
shouid be designed to abate any sources that would continue 10 cause sediment

Toxicity.

Current Technicai Support and Future Besearch

The Environmental Research Laporatones v Duluth ang in Marragansert waiii
SoNtinue 10 answer TeCnnicst questions adout the nossible prablems in applying the
z00ove metnhods 12 criteria for specific metels. The contact for fresn water is
Charies Stephan (Duluth. Minnesoiz teieohone {218} 720-5510). The contact for

&t water 1s Gary Chaoman (Newaor, Oregon teiephone {503) 867-4027).

" ZPA intenas to uncertake further work 1o Tacilitate the implemantation of
T—el2!s Crlens in (2rms oF Sissoiveq messurements. FOor melals sucn s cooper.
saver, ing, l2a2g. Eng Ca4MIUmM, TN gerendencv of toxXielty on Tactors other Tnan
~argness will be considerea for inclusion. YWhere zppropriate and feasiple, TPA
Tay Gevelop eaquations reisung dissolvea metat cnieria 10 haraness snd ocganic
Taatter concentration, ana possibly pH anag gther water guatlity cnacacteristics, TPA

1gnt ziso consider other diclogicsi or cnemical tecnnidues for ascertaining the

fectrve concantration of cicavailsble merals.

4
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APPENDIX A
Case Study

Determination of the Watar-Effect Ratio
i Using Indicator Species

Norwalk River
Georgetown, Connecticut*

ntroduction

Connecticut’s Upper Norwaik watersned, where this study was cenducted,
covers an area of 18.5 square miles ang inciudes the region extending from the
headwaters of the Naorwalk River 10 its confivence with Comstock Brook.

TWO seconagary tregtment plants cischarge a2 totai of .44 mga of municipal
wastewater 10 2 reacn 8-14 siream miles upstream of the study site. An areas of
failed septic systems in the same upstream vicinity aiso contributes to the poilutant

ioading of the river,

Aithough water quaiity is cegraded somewnat in the immediate vicinity of
inase municipal poilutant sources, s the river Tlows southwaro towards Long
islanc Sounda, it recovers 1o susport @ valvaple recreatonal trout fisherv., There gre
no tncusial point source cischarges of metais upstream of the siugy area.

Within the study area itseit, the Gilbert ang Bennett ManuTacturing Company
discnarges treateq process water 10 the Norwaik River at a point below Factory
Pona in Geargetown, Connecucut. Gilbert and Bennett cleans. araws, and ¢oats
metal wire. Wastewater is primarily generated during the wire cleaning process.
The wasiewater treatment sysiem of the facility consists of pH neutralization and
2oualization jollowea by precioitation and cianficauon of the effluent pefore
ciscnarge 1o the niver. The ireated wastawater s gischarged intermuentiy 1 e

river,
The Connecticut Depariment of Environmentai Protedtion undertook the
wudy of the Norwalk River siie because the Gilbert ang Bennett metal loadings

were calcylated 1o resuit in excursions of nationa! water quality criteria for fead and
-zinc under design flow caongitions. in order 10 evaluate the effect of site water on

*  fgapied from tne 1983 Water Quality Stanaards Handbook [B] for purposes of iliustrating an

zFoplicauon,




the toxicity of lead and zinc, EPA and the State used the indicator species (water-
effect ratio} protocol.

By testing 2 sensitive invertebrate and a fish in both site and. reconstituted
laborartory dilution water, the water-effect ratio procedure accounts for differences
in bioavailability and effective toxicity of a pollutant in the two waters. The
procedure responds to the summation of all synergistic and antagonistic effects of
site water quality characteristics (including pH. hardness, particulate matter,
dissolved organic metier, and other contaminantsl. The procedure does not,
however, elucidaté factors causing the difference in toxicity.

A water-effect ratio is the ratio of 2 species LC50 in site water versus its
LCE0 in Iaboratory dilution water. The 18983 Water Quality Standards Handbook
recommends that two relatively sensitive indicator species be tested, and that the
geometric mean of the two results be used. The site-specific criterion would be
calcuiated as the product of the national criterion and the water-effect ratio.

Anzlyses Conducted

The resuits from the tasting of metals toxicity in izboratory 2nd site water
Torms the primary basis 7or the site-specific criteria. To provide additional
information, the monitoring of ambient water chemistry, surveying of macro-
invertebrztes, zna testing of wnole effluent toxicity were 2(so performea.

Chemicsl and Ecological Monitoring

Zoncentrations of several metals were measured in composte samples taken
at each of four ambient sations and in grad samoies of the Gilbert ano Bennent
mamn effluent. One ambient stetion.was in the uosiream conirol zone, Two in the

SNpact zone, and one in The recovery zone. -

Benthic populations were sampied at five locations 10 assess the impact of
tme discharge on tne stream commuhnitv. One reference station was located in the
upsiream control zone. T hree stations were in the Bennert ang Gilbert imoact
Zone, sna one was in the recovery zone, Physicai subsirate, stream velocity, and
water gepth were similar 21 each iccation. ~our Surper sampies were collectad at
zach of the five {ocaucns. Organisms were soried in the field, oreservea in 709%
ethane! and raturned to the igboratory for identification and enumeraton.

Toxicity Testing

Norwaik River water was withdreawn from 2 station vpsiream of Gilbert and
Bennetr and wransported (glong with the effluent samples) back 1o the laboratory.
Toxicity tests were conducied in the sampled river water and in reconstituted
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wafer, with differing amounts of either {ead or zinc added, in order ta determine
the LC50. Whole toxicity testing of one of the Gilbert and Bennett effiueats was
also performed, using both upstream Nerwalk River water and reconsmuted water

for dilution.

Because the lead and zinc toxicity tests were run using upstream water,
they do not indicate the effects of synergism, antagonism, or toxicant additivity
with constituents of the Gilbert and Bennertt effluent. Although this guidance
recommends use of downstream water for at least one sample, the case study
predates the guidance and does not follow this recommendation.

Ninety-six hour acute toxicity tests (static with measured concentrations of
toxicant) were conducted with [aboratory reared rainhow trout (Oncorfiynchus
mykiss, formerty Salmo gairdneri} and 48-hour acute toxicity tests (static with
measured concentrations) were conducted with labaratory reared Daphinia magnas.

Findings
Warer Chemistry and £coiogical Quality

Mean instream concentrations of lead, zinc. and cadmium were higher in the
impact and recovery zones than in the conirol zone. Levels of cadmium and
cooper appeared to exceec national acute criteriz st all sampling loczuons both

upstream and downstream of Gilhert and Bennert.

it shouid be noted that the metals cata were generated using tne sample
nandling and anafytical protocois of the eariv 1280s. rather than more recent
protocols emphasizing ultra-clean techniques. While the link between chemical
cuality and ecological quality is of great interest, it is not ¢clear that these ambient
metals data are sufficiently reiiable to be used in such comparisons. if the ambient
melals concentrations were reiiably known, sucn information wouid be most usefui
ior comparing concantrations in the control. imgoact, and recovery zones with the

criteria derivedg from the warter-effect ratio.

At the upstream reference {ocation, 888 organisms from 44 taxa were
coilected. Most of the specias collected couid be classified as sensitive or
facuitative with respegct 1¢ poilution tolerance. Species diversity was high
{Shanncn Diversity index of 3.4) indicating accepteble water quality znd a2quatic

habitar.

At the three near downstream iocations, tne number of organisms. number
of taxa, and diversity were reduced significantly, At some of the impact zone

stations the number of organisms was (€ss than one-fourth, and number of taxa
The Shannon index registered as fow as 1.0.

one-third that of the reference site.




Al the recovery zone station (500 m downstream from the discharge), a
larger number of organisms were found than at any of the other stations, including
the upstream reference site. Diversity and numbers of taxa, however remained at

levels more characteristic of the impacted stations.

The ecological assessment demonstrated that the ecology of the Norwalk
River was impaired, and strongly suggested that some type of poliutamt release
from Gilbert and Bennett was involved in the impairment. However, as noted in
the Technical Support Document (11, ecoioglcaf assessments cannot identify the
causative agents, and generally do not predict the ecological quality as 2 function
of chemical-specific concentrations. Consequently, these ecological data do not
indicate the appropriateness of particular values ior the water-effect ratio.

Toxicity Testing with Lead and Zinc .

Table A-1 shows the rasults of static toxicity tests with daphnids and
rainbow trout exposed 10 fead and zing, in river water and in laboratory water.

Toxicity of lead and zinc in Norwaik River water and in iaboratory

Table A-1

waler.

—_— = — : == ]
i Daphnia magna i Rainbow trout 5
% 48-hr LCS0, g/l | Wir-Efct i 96-hr LC3S0, wgiL 3 Wir-Efct '{
] (85% coniid im) |  3atio | {95% confid lim) zu0
: Lead ; : ; ,‘f
! River warer  ; 1300 {€33-18000 | 2. 8600 (7500-120C0) | 3.7 1
i Lab Water ! 320 {280-380) ; : 2600 {1500-3500)
] ; : _
; <inc i o ; %
; River Water 1 200(740-1100) | 1.3 : 1500 (1200-1800} 1.8 ]
: Lap Water i 400 (380-2801 : i 1000 (850-12001 ¢ 3
E —_— = = - ——— ]

The 1oxicity of both leac and zinc was iower in Norwaik River warter than in
Fer botn metals, the more sensitive soecies, Japnnaia magna,

gboratory water.
‘This is consistent with general tengencies

73adg the nigher warter-effect ratic.
ooserveq in orther-studies {101,

Whaole Efffuent Toxicity for One Effluent

in ynspiked, sTaTC TOXICity tests in which rainbow trout were exposed to cne

of the Gilbert and Bennett effluents, the effluent was rendered nontoxic by
refatively little dilution of the effluent. As effluent constituted the bulk {80-B8%)
of the test water at dilutions toxic 1o half the organisms, it was not surprising thez
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the whole affluent toxicity tests could not discern differences between toxicity in

laboratory and river water. That is, toxicity was much reduced before encugh
laborzatory or river water could added to the effluent to discern differences between

the added watar.

The monitored effluent was not sufficiently toxic to daphnids toalfow
calculation tHe dilution lethal to half the organisms. However, to eliminate toxicity
to all the tested individuals, significantly more dilution was required with laboratory
water than with river water. This suggests that this effiuent may be less toxic in

Norwalk River water than in laboratory water.

If the lead and zinc concentrations had been measured during the whole
effiluent toxicity tests, it would be possible 10 compare effect concentrations with
the lead and zinc LC50 values shown in the previous section. In making such
comparisons, however, it must be recognized that the cause of toxicity of the

effiuent is not known.

Finally, it snould be notea that the tested effiuent is only one of Gilbert and
Sennent’s releases 10 the Norwaik River, There is no disparity between the
observed significant instream impacts and the relatively low toxicity of the one
monrrtored effluent. The ecological assessment suggested that the unmonitored

release was more toxic than the monitored one.

Calcuiation of the Site-Specific Criteriz

The warter-effect rauos for lead ang zing giffered reiativeiy little betweean
soecies. if the overall water-eifect ratio for eacn mertal were caicuiated from the
ceometric mean of the specias walar-etfect ratios. inen the weater-effect ratio for

::330 would be 3.8, and that for zinc vwouid be 1.9.

it is assumed that the water-effect ratio woutd apply 10 botn the a2cute and
tne chronic criteriz. As the national ¢criteria for lead angd zinc are hardness
ceoendent, for purposes of Cetermining the value of the site-specific criteria guring
the survey pericd, it is appropnate 1o caiculate the national criteria at the narcness
of the laboratory reconstituieg water, if different from the site water. The site-
specific acute and chronic criteria for each mertal would equal the national (or
tate-wide) criternia mulitiplied by the water-effect rato for each meral.

Because 2!l of the above toxicity tests and water-effect ratios were based on
total recoverable metal, the resuiting site-specific criteria would also be expressed

s total recoverable metal.

When the site-specific criteria were used to cziculate effluent fimits, it was
found that large reductions in current metals leadings would be reguired. This
result is not surprising, considering the ecolcgical effects ocbserved downstream,
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APPENDIX B

Derivation of Effiuent Limits
from Ambient Metals Criteria

The determination of the waste loads and effluent {imits that allow
atutzinment of water quality criteria is described in other EPA guidance [1, 11, 12].
-The Waste Load Allocation Guidance Manuals {11, 12] are particularly suited to
predicting far-field dissolved and total recoverable concentrations. such as would
be necessary for evaluating watersheds with multiple dischargers. The Technical

Support Document (TSD) [1] has additional guidance on the evaluation of mixing
zones and the derivation of permit limits. Nevertheless, some additiona!l discussion

is provided below: This guidance supersedes the second paragraph of Section
£.7.3 "Me1als™ of the TSD {1).

Total Recoverabfe Metal Criteria

Expressing state-wide or site-specific criteria a5 total recoverable metal has
the advantage of providing @ simple basis for calcuiating effiuent limits. All of the
affluent 1otal recoveranie metal wouid contribute 10 the ambient total recoverable

concentration.

Jissclved Meztal Criteria

.. ifcriteria are expresseq as dissoived metzl, then it is necessary 1o establish
whiagt fracuion of the effiuent o1al recoverable meral contributes 10 the ambient

cissoiveqg mezzal.

Three aliernatives may de considered for relating the ambient dissofved
rzenion for a specific meta! 1o the effluent wotal racoverable limuts: {a) directly
measure gissoived and total recoverable metal in the receiving water, {b} assign
snvironmentaily conservauve gefauit values for tne assumead ratio between
sissoived and total recoveraple metal, and {c) precict the percentage dissolved
me1al from a geochemical moge! such as MINTEQ.

fegardiess of which aiternative is used, it must be recognized that the goal
S 10 se1 the effluent fimit 2t 3 value such that the ambient water quslity standarg
will be amwained. In acdition, compliance wih regulatory reguirerments for
recnnology based limits, antidegradation, and antibacksiiding is necessary.




Using Site-Specific Measuremenis

The concept is 10 measure the dissolved-total ratio for the particular metal in
the receiving water affected by the discharger. Because the chemical properties of
an effluent (particularly an industrial effluent) may be much different than the
chemical properties of the receiving water below the discharger, it is appropriate to
measure the-ratio in the receiving water rather than in the effluent. As an
approximation, it may be assumed that the measured dissolved-total metal ratio in
the affected waters reflects the fraction of effluent total recoverable meztal that

remains or becomes dissolved in ambient water.

Samples on which mezasurements are made should be representative of the
bulk of the receiving water. It is recommended that sampling be perfarmed over a
period of time, with samples representing the usual range of effluent and ambient
cuality, while emphasizing the season corresponding t¢ the critical water quality
conditions. Because the control strategy assumes that the dissolved concentration
is related to the total recoverable concentration. it would be appropriate to verify
that the dissolved and total recoversble concentrations are in fact correlated.

In fresh warters, an alternative zpproach 1o downstream sampling is 10
sample the effluent and the upstream waters and mix samples at an appropriate
dilution. The dilution and the seasons for sampling should be related to the critical
congditions, aithough it may pe appropriate to requce tne dilution if necessary 10

detect end quanufy the melz.

“he mosI impcrant constraint on the feasibility of carrying out site-specific
fmeasurements is tne capability of analyticai laboratories 10 detect and accurately
quanufy both the cissoiveg anc total recoverable metal. Graphite furnace -
iflameless) atomic absorption AA technigues are usually needed. Furthermore,
great care is neeced 1o prevent external contamination ¢f samples. The EPA and
USGS recornmenaed sampie nandling metnhods, commonly used, may produce
inaccurate resuits when judged against newer techniques that emphasize highly
ourifieg reagents. Teflon anc colyethvlene iabware, ang ¢lean lzboratory

anvironments {7, 3}

© The high degree of imprecision of metals measurements tenas 1o result in
overstatement of the true variability of the dissolved-total ratio. As a resuft, unless
a2 mean or mediarr observea ratio is used, it may be necessary to compensate for
the effect of measurement imorecision {by subtracting out the measurement

imprecision variancel.

In order 1o provide some sense ¢f the general magnitude of typically
observed dissclved-total metals ratios, date from severz!l socurces have been
compiled in Table B-1. The ambient data vunderlying the t@bulated values are

considered to be reasonably reliable.
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Table B-1: Observed zverage fractions of dissolved metals in ambient waters.

B Salt Water
’ Fresh Water NY-NJ Harbor Area {13] Fresh and Salt Water
Metal East Coast [7] Near Surfaca Near Bottom STORET (a) :

Aluminum , ' 0.07 (e)
Cadmium 0.40 0.81 (&) 0.56 {c)
Copper 0.62 0.50 {c) 0.23 (d} ) Q.4 (£
Lead : . 0.10 0.08 (¢} 0.03 (d)
Nickel 0.73 {c} 2.41 (d} 0.6 !

i Silver .11 fe} " 9.08 {c) f

| Zine 020 | osow@ 9.29 {d)

T = ———— —— =

ror STORET data. rmeans were estimated from cumulative distributions of
concentrations, 1984-1280, in ambient streams, rivers, canals, Izkes, resacvoirs,
and estuaries, for samples in which both dissolved and total recoverable metal were
analyzed. The fraction dissolved for STORET data for cadmium, {ead, silver, and
zin¢ are not tabulatea because moest of these gata are believad 1o be seriously

compromised by external contamination of samples.

{a)

{z) Dissolved and total recoverable concentrations well correlated.

Zissolved and ol recoverabdle concentrations somewnat correiatea,

. 7d} ' Sissolveg and total recoveranle concentrauons fiot ccrrelated-

For any parucuiar measurement of luminum. the method of filtrauon may strongiy
zifedt the resuit. - _

) for myuch of the STORET cooper data, externat contamination of sampies is likeiy 1o
comewhat affect the acsolute vaiues of the measured concentrations, ang may

somewhat affect the cissolved-total ratio.




Using Envircnmenzally Conservative Defzult Values

This option is best applied as the first tier of a tiered approach, where the
second tier involves site-specific measurements. {n this type of framework the
default {first-tier} percentage dissolved might be set at a reasonable worst-case

value.

One possible worst-case assumption is that 100 percent of the effiuent total
recoverable mertal will become dissolved in the receiving water. Such an
assumption may be particularly appropriate for a8 metal such as mercury, for which
there are substantial uncertainties regarding long term processes converting
inorganic {including particulate] mercury into bioaccurulative methy! mercury,
Where the background metal concentration is either negligible or entirely dissolved,
and where the dissolved ctiterion is less than the corresponding to1a! recoverable
criterion, the assumption that sl effluent total recoverable metal will become
dissolvedg yields more restrictive limits than simpiy impiementing & t10tal recoverable

criterion.

Cther environmentally conservative cefaultl values may lso be deveioped
based on available informartion. Such values may differ in different paets of the
counirv, due 10 variations in water quality characrteristics.

Using & Geochernical Mode/

~he egquiiibrium mertal sceciztion mode! MINTEQ may cifer assistance in
wndersianding or predicting the fraction cissoived {14]. Using MINTEQ without
Sotaining site-specific inout data may not be feasible, however. As-tne effort in
oolzining the Zpprooriate NCUt gata would likety pe equivalent 1o simply measuring
the sne-specific fraction aissoived, the mogei may e more usetul for providing
insight into the controlling factors and pregicting the effects of different -
envirenmental concitions. MINTEQ may be carucularly useful for preaicting
wnether the cissoived concentration wiil respona 19 reductions in the tota!
conceniration cr wnetner it is controiled by factors sucn as soiubility.
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MENZIE - CURA & ASSOCIATES, INC.

Enctronmental Consufltants

1 COURTHOUSE LANE, SUITE 2
CHELMSFORD, MASSACHUSETTS 01824
(508) 4534300
FAX {508) 453-7260

Jupe 19, 1992

Here, for your information, is a copy of the slide package used by EPA to
describe the status of the new Sediment Strategy. The strategy is an important
initiative within EPA and will be used as a framework for preventing sediment
contamination (e.g., through modification of NPDES permits and non-point
source controls), assessing contamination (through testing and development of
criteria), and sediment management/remediation. An important element of the -
strategy is that it allows for natural restoration where it makes sense.

Certain classes of chemicals are likely to be most "affected” by the strategy.
These include compounds that are persistent in aquatic environments and
become associated with the sediment. Familiar examples include: polynuclear
aromatic hydrocarbons (PAHs), PCBs, chlorinated pesticides, and many metals.

Please give me a call if you would like more information or would like to
discuss how the strategy is likely to evolve.

(AL
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__.ﬂsn-nfm,...r..“r Srenderds for Supfsce Uater

A,

.
8,

Teble of Paramciers

O

be scutely of chronically toxic except for toxicity a5 atlowed for in VWREBD-21-01.2.C (mixing zones). The folloing are

Instress water quallty conditions shall ot
dafinitions of acute and chronic toxicity conditions.

Acute Taxicity mesns en advarsa effect that usually ocours shortly sftec the jntroduction of & poliutsnt, Lethality to sn orgamism is the usual measurt of acute
twiicity. Wbare death is not easily detocted Inmobil fzatfon is concidered aquivalent to desth,

Chranic Yoxicity means an adverse sffect that s irroversible or progrestive or occurs because the rate of Injury is weater then the rate of repair during protonged

expoeure to & pollutant, -This includes Low, Lavel, long-xerm effects such a3 reduction in growth or neproduction.

The following table 1s & List of cuserical water quality standards for specitic parsmeters.

1. For those watars with multiple desigrated benaficiat uses, the .!en stringont standards in the following table shall spply.

tional sgutic Life or huwen bestth stendardt not contained in

2. when information hes tecome available from the Environmental Protection Agency to calculata addi
the Genwral Standard in WREB()-21-01.2 necessary

the table the Board way ecploy these values in establishing sifluent Limitatione or other Limitatlons pursusnt to
to protect the beneficial uaes until the Spard has completed the regulatory standards adoplion process.

AQUATIC LYFE HUHAN_HEALTH

2 4 FRESHWMATER 3 ATIRIER PUBLIC WATCR AL OTHER
. ACUTE CHROWIC . AUMFE CHRONIC SUPPLIES SURFACE MATERS
SUPSTANCE ugfl ugfl wil g/l wafl vyfl
Mdrin © 30 03 - 1.3 0.13 0.0013° 0.001
kaonis Seq Vable 1 See Table 2 ) Sto Tables 3 and 4 -
.!.quoi . . 9,600 . 110,000
Arsenic 50
Arsealc 311 . . o 190 & - 3 .
Bariim 2,000
Genzena ¢ 2 F

Water Quality Standards - 5/20/92
'Page 16 of 151
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gw..ﬁ »14.8 continued...

. Chromium VI

OUAT 1F u_.!.:.z HEALTH
2 FRESHMATER x m.,_.s.smn 5 PUBLIC WATER MLoTHER
o 3 AUTE LHRONIC AQNE CHROMEC ARPLIES SURFACE WATEKS
SVBSTANCE gl . vafl v/t e/l ug/l ug/\
Bonzo{adanthiracene ¢ 0023 0.311
genzo{b)flucranthww ¢ 0,028 ¢.30
aﬁ.ﬁ.o”?v:co_ﬁ::n:- 4 0.028 0.311
Bohrola)pyrens € 9.028 .31
Sromoform € &4 3,600
o:E..E o:.._mﬁ_%_-aima..z..u.33 ) ns.gm??.&ﬁﬁw_.«hsv 43 2.3 - 16 170
‘Garbon Tetrachloride ¢ 2.5 45
thlordane ¢ 2.4 0.0043 A9 0.0040 0.0058 0.0059
ontride £50,000 250,000 250,000+
Chlorine See VREA0-21-01.18
Chl orodibromomethene 690 - 57,000
thioroform ¢ 57 4,700
Chloromethons _ ¢ Eﬂ ) 4,700
chlorpyrifos, 0.083 0.041 0.011 0.0054
chroniva 111 .8.23:.5395«..3.&2 .8.28::9;353.&:...&: 53,000 ”Sa.os,
18 1 1,100 " 50 ¥ ] u..ga

Water Quality Standards - 5/20/92 °
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2, 4-Dinitrotoluene: ¢

.g.n_mg.w continued. .. f._:\ -
AQUATIC LIFE ) . WHAN HEALTH
] 2 FRESHUATER 3 SALTUATER 5 PUBLIC WATER ML OTHR
; ACUTE CHROHIC AQUTE CURONLC SPPLIES SUMFACE WATERS
ELLE1LLINS _war 7L ug/l w/l v/l ug/l
Chryzsce ¢ 0.023 0.3
, no«ﬁn.q -Ao.ﬁwwn_:af-.ﬁrﬁuuh:.-.gu cS-umGn—E_Fwﬂﬁna-:'_.hamu 2.9 .7 1,300
Cyanide 2 5.2 1.0 1.0 700 215,800
wr © 1.1 . 0.0010 0.13 0.0010 0,0059 0.0059
Dexaton 0.1 0.1
Dibenz(a hlanthracens 0.028 0.311
En,._e.aln—__ﬁw ¢ “f 16,000
{,2-Dichlorsbinzens 2,700 17,000
.. -1,3-bichlorobenzene ! 400 2,600
1,4-Dichlorobenzena 400 2,600
. " pichlorobrasonethane 3.9 220
1,2-bichlorgethane ¢ 1.8 990
, ..w.a.&%s.qﬁ:gt n .
© seetlc scld {2,4-0)
Disldrin ¢ 2.5 ] : " o9 om - 0.0 0.001% 0.,00%4
pi-2-Ethylhexyl Phthalate ¢ \ . 18 , 5%
1.1 "

Water Quality standards - $/20/92
Page 18 of 151
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.. VREBO-23-01.14.8 continuod...

AUATLC LIFG

4 2 FRESIMATER 3 m.:.ﬂ_z.m- 3 PuBLIc Emn ALL OTHER 5

3 AUTE CHRONIC ACUTE CHRONIC SUPPLIES SURFACE WATERS
SUBSTANCE ug/t var\ ug/t wa/l vt /)
onmr Sen VRGBG-21-01.135

- Gissolved Oxygen St E&?u_..oru
Endosul fan 022 0.056 0.0% 0.0067 0.53 2.0
m“?e.m__. 0.18 0.0023 0.037 0,003 0.76 0.81
Ethyibenzons 3,100 29,000
Flworanthene 300 370
Fluorens 1,300 1,000
Foaning agwnts (massurad ss SO0
) msthylens blue sctive pbstances)

Guthion 0,01 0.01
_E..Shr—o.. ¢ 0,52 0.0035 0.053 0.0035 o002y | a,.ccu._
Hexachlorosyclohexans 2.0 0.080 s 0.0l 7 Fa
(Lindane)
hydrogen Sul fide z,0 2.0
‘__&Bo: sa-cd)pyeane ¢ 0,028 6.31
Iron (soluble) 300w
{sophorone 6,530 490,000 .
n.uoh.__- Isro zero

Water Quality Standards - 5/20/92
Pac 19 of 151
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., VREBO-21+01.14.8 continued...

HOMAY HEALTH

o, FRESRMATER 5 SALTATER 5  Poscuag AL OTHER
s ACUTE CHRONIC ACUTE CHADNIC SUPPLIES SURFACE WATERS
. SESTANE it vl it W wrt wart
load TS rdness*)1+1.460) (-2 Linthardoessh)}-4.705) 20 85 B
. Holathion 0.1 0.9
Kangansse (sollble) . g
.:ﬁi&u 24 . 0.02 - 2.1 0.025 0.1 0.146
| .
Kethoxyclor . 0.03 0.03 @
Rirex 00 o100
Honachlorcoenzens 650 23,000
Micket n.s.éza_,:%_ﬁ.z&.uzs SO-B0lnthardnesa el 1665) TS 83 o7 4,563
- 59,.-2 (as ) 10,000
Parathion . 0.065 0,013
Copestze ¢ a.sa. 0.430 000044 0.00045
PCR-IBL ¢ . 0.0%4 9.030 0.,000%4 0.00045
PB-1221 ¢ 0.0% 0.036 0.00044 0.00045
e3¢ : 0.0% 0.030 . 0,80044 . 600045
P2 & .  noh 0.150 000KE  0.0005
B0 ¢ 0.0t4 0.050 0.00044 6. 05

. Water Quality Standards - 5/20/92
- Page 20 of 151
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P” . AQUATIC LIFE AUAN NLALTH
" FRESHUATER s m:.E:ma 3 PUBLIC WAIER ML OBHER
& . e CHROHTC AUTE CHROMIC sUPPLIES SURFACE UATERS
o "SUBSTARCE i gt ug/l ug/t ugfl L va/t
Q .
Z 1016 ¢ 0.014 . 9,050 0,00046 0,00045
< . . .
- Pentachiorophenl . ¢ . a:.aaﬂ._,s.ras .:.Smﬁvu.ss 13 79 2.8 a2
b n |
) M See VR650-21-01.5
]
™ Phenol 21,000 4,600,000
- Phpsphorus (Elenentat) .10
L,
, Pyrent %0 11,000
Kadiosctivity See VRGED-21-01.12
seleniun 20 5.0 000N N7 1,200
$itver ah_.qm_,sﬂsmWASauuU,.@.u~v 23
sul fave 50,0004+
Teuperaturs See VRGAD-21-01.5
Totrachloroethylene L o3e 3,519
_ Totuene 6,300 200,000
Totat dissolved solids 500,000~
E.?nsa c 0.73 0.0002 0.21. ,0.0002 0.0073, 0.0075
27 807

Trichloroethylsne ¢

Water Quality Standards -~ 5/20/92
Page 21 of 151~ )
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.I. < U
WEB0-21-01 14,8 contined... -
AN HE AL TN

. AQUATIC LEFE )
FRESHMATER 3 mzacﬁmz 3 PUGLEC Eamw ALL OTHER
© ' ACUTE’ . CHRONIC MUTE CHRONIL SUPPLIES - SURFACE UATERS
SUBSTANGE _ugt -yt wfl LAY _agit ug/1
2,4 ,6-Teichlorophenol € 2% 65
.N.aw.a.m-u..an,._.oqoﬁ.‘sﬁﬁ 50
propionic scid (Silvex}
Yributyltin T see W680-21-01.13
Vinyl thioride ¢ 28 5,250
zine ue.zd::?q&am.:f?aiq . ..s.%m:..;z,?ﬁés.ES .9 & 5, 0004

& Unless specificatly Usted sbove, atl metals shotl be neasured as dissolved.

= (e hOUr RVETags no...nn:a_.o.n?: 1ot vo be exteeded more than once’every three yoars.
= Four dsy avarage concentration not to be excreded mare than once cvery three years. .
= Unless otherwise noted, these standards have been eatculated to protect human hiealth from toxic effecis through drlnking uster and fish consusption.
« Unless otheruise noted, these standards have bien calculsted to protect busan health from toxic. effects through fish consueption. )
1o protect Wildlife from harmful effects Through ingestion of contasinated tizsue. However,

W N

the standard

o

. S..E...n. pquatic 1ife values have bean calcul aved
will alzo protect squatic Life from toxic effects.
= chronle aquatic life standard applies to wethyl mercury.

» = Maroness as calclim carbonate mofL Cac0y The minimm har
the actpst sabient hardness is less than 25 ng/L as calclum carbonate.
corbonate, wven if the actusl sbient bardoess s greater than 400 wo/L as_calciva carbonate,

w+ ¥ To waintain acceptzble taste, odor or sesthetic quality of drinking water. 5

¢ = known of suspected carcinogen, huwan heatth standavds are for a risk level ot 100 . -

.

dness allowed -o_q. use in this equation shall not ba less then 25 wg/fl, oS calcium casbonate, even if
The moximm bardness value for use in thiz equation shall pot exceed 400 wg/l as coelgium

Water Quality standards - 5/20/92
Page 22 of 151 '
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& oy UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
-2 ) REGION Ill
m H 841 Chestnut Buliding

Piiiedsiphia, Pennsyivania 19107

JUL 1852

}i’\‘«’ﬂe-om
 yog v EVED

Mr. Richard N. Burton JUN
Executive birectoer

Virginia state Water Control Board

4900 Cox Road ‘

Glan Allen, VA 23060

Dear Mr, Burton:
" The Envirohmentélibfbtection Agency {(EPA) has c¢ompleted its

'.wreview of the revisions to section VR~680-21-01.14,B Table of
- Parameterg of Virginia’s Water Quality standards. These

[y
LY

regulations were a part of the anmendments adopted by the State
Water Control Board (Beard) on March 30, 1592 and which became
effective on May 20, 15%2.

EPA has conducted its review of this section of the water
guality standards regulations pursuant to Sections 303(c) (1) and
303(c) (2) (B) of the Clean Water Act (CWA} in conjunction with
supporting documentation from the Board including, but not
limited to correspondence from the Board to Dr. Alvin Morris
dated March 17, 1992, March 25, 1592 and May &, 1852, Thig
correspondence provided, among other things, the Board’s decision
criteria for selection of pollutants, the basis for the nunexic
standards and the choice of risk level for carcinogenic
poliutants. ©On the basis of this documentation, EPA is approving
Section VR-€80-21-01.14.3 of the amended regulations,

EPA reserves the right to ¢ontinue its review of all other
wataer guality standards and amenduents adopted by the Board on
March 30, 1992, pursuant to Section 303(c) (1) of the CHWA.

If you have any guestions please calli me or have your staff
contact Kathleen Stager at (215) 5%7-0414.

Bincerely,

S5

Edwin B. Brickson
Regional Administrator

Attachment 3
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CEEMICAL TRANSLATOR
§umma;g

denmonstrate that a specific ratio batween total
ved metals exists in thelr discharge by

n effivent samples mixed with strean dilution
ing procedures (please note that a propesed

4 to the regional office of the State Water
oval prior to undertaking the study):

1 suspended sollds (TSS) and freshwater pH data
At least 20 data points for TSS and pH must be
ollected over at least one year and are evenly
ghout the four seasons. To get this .
permittee should evaluate data contained in
bagse, If STORET is utilized to access thies data
-gentained in STORET for at least the last 5§
esearched, If there is no STORET information
STORET data from a similar area stream may be
re no STORET data from that stream or a similar
permittee may have to generate this data or
ther sources, Determine the concentratien of
ercentile and the pH a2t the 10th percentile

Ked value:at total # of data points (n) ¥ .25 or
re no data to determine the ambient pH level,
ple (see ¥3 below} will be adiusted to 6,0 OR if
a dndicate the natural pE of the stream may ke
hat value will ke used. HMarine or estuarine

st be pH B.0. .

nt (composite or grab depending on permit -
upstream {(grab} concurrently. Samples will ke
ea downstream of the dilscharge at the edge of
r samples wmay be mixturez of effluent and
presentative of those conditions. This ie

the design fliow of & nunicipal plant or the

n- industrial plant and the appropriate critical

calculate the wastéload allecation. If the 7010

nly 100% effluent shall be sampled., Tidal
aken outside of the mixing area aftexr complete

ee must submit evidence that mixing is completed

oeation. .

H of .the mixed sample, At the time of sample
blent pH value allowed must be at or kelovw the -
£ the rarge of aumbient pH data ‘as determined in
the downstreanm samples -or the effluent/upstrean
sted with HC1 to match this leavel, 1If there .
etermine the amblent pH level, the pK of the
justed to 6.0 OR if any avalilable data indicated
the stream was be lower than €.0, the sample

to that value, Amblent tidal diluticn water
Divide the pH adjusted sample into two aligquotss,

Attachment 4

o .

Aquoet
rith HNO. to
ilter e

to a pH of <

ted fLor TSS.
yint o
the metals
xd for total
the time of
spresentative
ream. The
st be at or
axbient TS5
ue at the

to determine

ed in
40 CFR ‘136.

tion 1;mits

} preferred,
‘he actual - .
1¢ depending
mn the :
latarmine
contldaence
lon
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Chenical Translator -
Page 3

8., ‘'All containers, filter apparatus and filters must be acia
washed, rinsed first with delonized water and then sample water
before use. The samples must be preserved in an opague :
polypropylene or polyethylene bottla. ..

9. Proper.sampling QA/QC must ba adhered tojleguipment klanks
and-ontainer bla nust be incorperated into the sampiing

gimes 26t 10=-15% of the sanmples sent to the lab must e
conbination of QA/QC blanks. -

N : '
10. "Al) analytiecal and sampling QA\QC information must be
submitted with the test resultis. )

11. The final permit limit shall be multiplied by the final .
ratio (total recoverable/dissolved) and that value shall be the
new translated permit limit, The permit limit shall be expressed
as 'Lotal recoverablaen,

iz.  Any Bignificant changes in a production process or the -’
characteristics of the discharge would necessitate a new chemical
translator (total recoverablesdissolved ratio).
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EXAMPLE: CAEE I
’ CHEMTCAL TRANSLATOR : PRI past
CALCULATION OF A Toman .RECOVERABLE/DISSQLVED RATIO )

§§mnle_ - -ioﬁgl Recoverable Dissolves
1 3.0 1.63
o2 4.0 2.0

3 3.0 1.66
4 5.0 1,72
5 '2-0 N 1'24
6 - B.0O : 2.19%
7 2.0 1.28
8 €. 1.86
-] 6.0 2.05
i0 4.0 1.64

n =10 X (mear) = 4.0 X = 1.73

8¢ (standard deviation) = l1l.4% - 84 = .31

enelml0 -1 = $ (degrees of freedom)
) =, 05 (rejectlion level}-
-t = 2,282 (see attached t table using ¥and & above)

Total Recovereble 55% interval around the population mean -

= (t) éJ—E-‘i-J' -
4.0 £ (2.262) (2282) = 4.0 £ 1,07

J 10

Total Recoverable lower 95% Limit = 4.0 — 1.07 = 2,93 (2.93 is the
nuwerater in the total recoverable/dissolved rntio).

Diaaolved 95% interval around the population maan =
X£(t) ff_"j_’ -

1.73 . (2.2¢€2) {TEQ) - 1.73 + .22

Dissolved lower §5% limit = 1.73 -’.22 - 1.51 (1 51 is the
_denominator in the total recoverable/dissalved ratio).

RRTIO WITH 10 SEHPLES— 2-93/1 S1 = 1-94
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= -

It the permittee added 5 gata points (5 more samples to improve
variability and precision) then,

Bample Total Receverable '.Ei§§Ql!§Q
11 oo s.0o 1.78
12 4.0 2.16
13 5,0 2.0 )
14 3.0 1.58 .
15 €.0 r2.0
no= 15 X (mean) = 4.2 X = 1.79
sd {standard deviation) = 1.37 6d = .29
3;_ (degrees of freedom) = 15 = 1 = 14
(rejection level) = .05
€ (see attached t table) = 2,144

Total Recoverable 95% interval around the population mean =

4.2 4 (2.144) ‘jl_,‘-u) - 4.2 i .76
15

Total Recoverable lower 95% limit = 4,2 - .76 = 3,44 {3.44 is the
numerator in the total recoverable/dzssolved ratio). .
Dissolved 95% interval around the populaticn mean =
1.79 + (2.144) (*22) = 1.79 £ .16

15
Disgsolved lower 55% limit = 1.79 ~« .16 = 1,63 (1.63 is the
denominator in the totzl recoverable/dissolved ratio).

RIEIO WITH 15 SAMPLES = 3.44/1.63 = 2,11
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© qaBLE Q. Critical values of Student's ¢distribution,
Na 0.9 0.5 04 0.3 0.1
1 <1538 14000 1,37 3,073, 4314
2 142 #8116 . J.081 1.084 3.920
3 137 «T0% oRTE lu638  2.3%3
4 «13% o141 741 14333 20132
H w132 727 1920 1476 24015
& <17 « 718 206 1,440 1,943
.ﬁ .FUG -ﬂ.ﬁ—. '.Or UO&FU uo'@“
L 139 o706 1111 14397 1360
? ] #1229 Le70) 883 1,363 160
10 +12% « 700 M.r{) LI12 1e812
u 2129 697 +BTS 14363 1.794
1z vl28 625 - 4BTI - 1346 )LTE2
13 o120 1 G6TR . JBTI0 1,350  leTTE
14 o128 692 o358 le345% 14781
‘15 128 k91 «266 1341 1753
16 +128 #6790 o363 1337 [eTéé-
. \7 «128 + 509 363 Led33 1eT40
18 127 «608 862 14330 10734
39 «127 «588 N 131 1.32¢8 1.729
0 «127 o687 20560 1325 1.72%
2l | «327 =585 +859 L4323 Le72) .
2 «127 obdb +258 l.321 1717
23 o127 121 o858 1,31% 1724
: 2& 27 b 685 357 1314 1711
. 5 QH.N.A 123 o326 1316 let0l
26 | -127 2684 w358 1,315 1.706
21 | a7 «504 «855 1. 324 3.T03
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Mr. David E. Samuel, Ph.D.

Chairman, West Virginia

Environmental Quality Board

1615 Washington Street, Sulite 301
Charleston, West Virginia 25311-2126

July 13, 19%4
Dear Dr. Samuel:

This letter is in response to the June
Notice issued by the Environmental

A
Im

CEIVED

352
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'
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ENVIRONMENTAL QUALITY BCAR
CHARLESTCN, WEST VIRGINIA

1, 13894 Public
Quality Board

regarding the Board’s interest in obtaining comment
regarding proposed changes to the West Virginia Water
Quality Standards (46 CSR Series 1). On behalf of
Appalachian Power Company, I would like to express our
appreciation for this opportunity.  Attached to this
letter are the comments of Appalachian Power Company
regarding this proposal. We hope that these comments
will aid the Board in its efforts.

Once again, we appreciate the opportunity to offer these
comments and will be happy to expand on the issues raised
or aid the Board in other ways in its endeavors.
Sincerely,

M%%é

Robert J. Robinson
Environmental A_falrs Director

RIR:d4 . Ll
Attachment

(Faxed to the Environmental Quality Board on 7/13/94)
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APPALACHIAN POWER COMPANY |
COMMENTS ON THE PROPOSED REVISIONS  [FM/RCHMINTALSUAUN AoAR:
TO THE WEST VIRGINIA WATER QUALITY STANDAM'“"O” WEST VIRGINIA

1. Comment : The provosed chronic criterion for aluminum
of 87 ug/L ig not appropriate for the Bl, B3, and B4 uses.

All of the aluminum criteria should he requlated in the
dissolved form.

Raticnale: In deriving the chronic criterion for
aluminum, U.S8. EPA, in "Ambient Water Quality Criteria for -
Aluminum - 1888" (EPA 440/5-856-008), made a ‘decision to

lower the calculated chronic criterion of 748 ug/L to 87
ug/L to protect brook trout and recently hatched striped
bass, based on data contained in two separate studies.
Based on this information, 87 ug/L may be appropriate for
protection of the B2 wuse, but not for the remaining
aguatic life uses. No special consideration is necessary
for the protection of striped bass, since reproducing
pooulations do not occur in West Virginia waters. The
striped bass study menticned above ("Influence of pH on
the toxicity of aluminum and other inorganic contaminants
to east coast striped bass", D. R. Bucklex et al., Water

Alr, and Seil Pellution, vol. 35, pages 97-106, 1987)
demonstirated that older stripe bass were not affected by
aluminum concentrations of 390 ug/L {the highest
concentration tested). A more appropriate chronic
criterion for warmwater aguatic life in West Virginia
would be U.S. EPA's final chronic value, calculated using
all available toxicity data, of 748ug/L (rxounded to. two
significant digits = 750 ug/L).

In addition, Tables 1 and 2 show that the Ohio and
Kanawha Rivers greatly exceed the proposed chronic and
acute aluminum criteria on an almost continuous basis when B}
measured as total recoverable metal. This is related to
the fact that aluminum is less soluble at circumneutral pH
than it is in either acidic or alkaline waters. Raecause
of this, and the abundance of aluminum in nature, large
amounts of zluminum are carried in natural surface. waters
that .are not bicavailable to agquatic oxganisms. To
address this situation, the criteria, to be useful,
should be written as dissolved metal (see comment #4).

Recommendatiomn: a) change the chronic aluminum
criterion for the Bi, B3, and B4 uses to 750 ug/L; and b)
specify that the aluminum criteria refer to the dissolved
form cof the metal.




2. Comment: . _The human health g¢riteria for arsenic of
0.018 ug/L {(Category ) and 0.14 vg/L (Category A) are not

scientifically scund.

Rationale: U.S. EPA is currently engaged in revising
its methodology for deriving human health criteria. . In
August 1993, U.S. EPA's Scilence 2aAdviscory Board (SAR)
submitted a review of this ongoing revision, and pointed
out numerocus deficiencies in the existing approach. Qf
varticular concern with respect to arsenic is U.S. EPA's
assumption of a "non-threshold" dose-response relationship
in its purported carcinogenic activity, which results in
extremely low criteria levels. The BSAB recommended in
1289 that U.S. EPA revise its risk assessment for arsenic
baged on an identified detoxification mechanism at low
doses (letter from SAB to William Reilly, September 29,

1989). U.S. EPA has not acted upon this recommendation
because it is not vyet able to calculate the reguired
revision. However, U.S. EPA certainly recognizes <that
significant technical deficiencies exist in its human
health c¢riteria, as indicated by its withdrawal of
criteria for silver, .cadmium, chromium, selenium,
beryllium, - lead, methyl chloride, and
1,1,1-trichlorocethane (Fed. Reg. 57: 60848, December 22,
19%2) . Untii valid data are available tc support criteria

that are 1-2 orders of magnitude below typical surface
water concentrations of arsenic, the existing critexion of
50 ug/L should be retained.

As an additional note, the proposed criteria of 0.018
and 0.14 ug/L appear to have been switched: 0.14 ug/L is
U.8. EPA's organism-conly human health criterion.

Recommendation: Retain the 50 ug/L criterion, to ke

aprlied to both use categories A and C.

3. Comment: The human health critericon for beryllium of
0.0076 uvg/L should be withdrawn. '

Rationale: - U.8. EPA has acknowledged that the
bervliium criterion of 0.0076 ug/L is not scilentifically
defensible, and has withdrawn this number while additiocnal
consideration is given to whether beryllium in water
represents a carcincgenic risk to humans (Fed. Reg. 57:
€0886, December 22, 198%2). Until wvalid data are available
to “support human health criteria for beryllium, the
drinking water MCL of 4 ug/L should be used. :




Recommendation: Withdraw the 0.0076 ug/L human health
criterion for beryllium, and replace it with 4 ug/L.

4. Comment : All trace elemenkt criteria should be
expressed in the dissolved form. ' '
Rationale: It Is now the policy of U.S. EPA to use

the dissolved metal form to set and measure compliance
with water quality standards (October 1, 1933 memorandum
from M. G. Prothro to Water Management and Environmental
Services Division Directors). This policy was adopted so
that U.S5. EPA's aguatic life criteria for metals would
more -¢closely approximate the bicavailabkle fraction of
these metals in surface waters, thereby, resulting in much
more realistic ¢riteria. In order to translate dissolved
criteria into NPDES permit limits, which must be written
as total recoverable metal, U.S. EPA states that a
dissclved to total recoverable correction factor must be
used, and has provided guidance for using either chemical
measurements of total and dissoclved fcorms {chemical
translacor} or effluent and receiving water bicassays
(biclogical translator) to accomplisn this correcticon.
Several states have adopted dissolved water quality
criteria, along with regulations or guidance establishing
the use of translator mechanisms for calculating permit
limits.

Recommendation: Specify that metal criteria in the
water gquality standards pértain to the dissolved Zform.
Guidance for NPDES permit implementation of the dissolved
criteria could then specify available U.S. EPA guidance
documents or available alternative translator methods, and
have the permittees develop the necessary data to
estabklish a correction factor.

5. Comment : The definition of Cutstanding National
Resource Waters in Sectien 2.68 1is broader in coverage

than the corresponding federal definition.

Digcussion: The proposed definicion includes in this
category those waters which constitute "... a valuable
national or sgstate rescurce." (Emphasis added}. The
federal definition of ONRW at 40 CFR 131.12(a) (3}
specifies that those waters that are of nationsal
importance are included in thisg category. The definition
does include waters of state parks as probable candidates




for this category, however,the sense of the definitfion is
that state park waters are of naticnal significance. We
suggest_to the Board that, due to the extremely stringent
restrictions that can be applied to ONRWs, 1t would be
more supportive of _the Board's ability to maintain
flexibility i1if this category would be Iimited to only
those waters exhibiting some form of national
significance. T -

Recommendation: Delete the word ‘'"state? from the
definition of Cutstanding National Resource Waters.

6. Comment: The resgtriction imposed on "waters of
special concern” in Section 4.1.¢. is more stringent than

federal requirements for Outstandinag National Resgource

Waters, even though this category 1s suppeocsed to be
somewhat Jless stringent. _

Discussion: Section 4.1.c¢, requires that no activity
which may *...result in the reduction of ambient water
gquality shall be alliowed ..." 1in waters of special
concern. Waters listed in this category (Section 7.32.d)

are those waters of special gignificance in West Virginia
that do not guite meet the criteria for designation as
ONEWs . However, even the federal guidance for the
administration of ONRWs allows for activities that would
potentially have only a temporary and limited impact on
water guality. As the protection status for ONRWs 1is
gsupposed to be the most stringent. of any category, the
Company questions why this restriction is applied to the
lesser catedory. If Section 4.1.c were tec be interpreted
strictly, no construction activity of any kind that could
result in a tempeorary and limited discharge could be
allowed 1in any area adjacent to a water of special
CONMCEerm. As the State of West Virginia recognizes
construction projects invelving areas comprising more than
3 acres as requlring NPDES permits, this would prevent any
construction project of this size from ever being allowed
adjacent to any of the waters so listed. The Company
believes that it is not the intention of the Board to
establish an absolute and irrevocable ban against all
development in areas adiacent to those streams that have
been included in this category.

Recommendation: Insgert the word '"permanent" before the
phrase '"reduction of ambient water guality" in Secticon
4.1.c. - - - R




7. Comment: Section 4.1.d should clearly state that the
designation of new Qutstanding Natural Resource Waters to
bhe included in section 7.3.2 shall be the subiject of a
formal change to the Seriss 1 Regulations reguiring full
administrative process.

Discussion: The designation of a waterbody as an
Qutstanding National Rescurce Water 1is an exXtremely
impacting action, on_ the area drained by the stream
in gquestion. It should be clearly indicated in the Series
1 Regulation that each individual stream to be designated
must be the subject of .a separate rulemaking procedure,
including public notice and opportunity for comment.
Failure tc consider this process as a formal amendment to
the Water Quality Standard Regulation could result in
impacted parties not being informed of a state action
having the potential to impact negatively on property
values and the ability of property owners to realize the
full use of their holdings.

Recommendations: 2dd the following at the end of Section
4.1.d4: "The nominated water shall be designated as an
Qutstanding National Resource Water following a finding by
the Board that the water meets the criteria established
for such designation, subject to.a formal rulemaking. Any
such action by the Board shall consist of an amendment to
these regulations.”

8. Comment: Thermal mixing zones should be the zubiect
of a sevarate subsection in the regulation.

Discussion: Thermal mixing =zones are substantially
different from those mixing zones contemplated in Section
5 of the proposed regulation. While it is true that the
establishment of mixing zones for chemical parameters may
be a complicated process, the definition of the extent and
behavior of a thermal mixing zones must consider a number
of factors not involved in  chemical mixing zone
determination. The persistence of a thermal plume and its
potential impact on the aguatic ~ ecosystem  varies
seasonally, is dependent on the ambient water
temperatures, the life cycles of the aguatic receptors,
and the overall gesometry and hydraulics of the receiving
water body in a manner that is much more sensitive than
for chemical constituents. The thermal compeonent of a
discharge is clearly non-parsistent and cbhviocusly
non-bilocaccumulative.




The proposead regulation, in Section 5.2.h}, would
establish that any demonstration performed under Section
316 (a) of the Clean Water Act, would constitute compliance
with all requirements of Section 5. The Company agrees
that in the absence of other  considerations, such a
statement is needed _to clarify the status of those
projects for which a 316(a} demonstration has been made.
However, the Company feels that since a thermal discharge
is wvastly different from a discharge comprised cf other
compenents, there should be separate treatment under the
regulation. The Company alsc notes that there i1is no
provisicon 1in the proposed regulation for dealing with
mixing zones for relatively small discharges containing a

thermal component. A 31l6{a) demonstration isg a
significant, complicated, and expensive undertaking,
usually reserved for large thermal discharges. Such a
demonstration involves extensive modeling analysis, stream
geometry determination, and agquatic population study. A
study of this magnitude usually costs in excess of several
hundred thcousand deliars. However, for discharges with a

relatively small thermal component, a simple mass balance
calculaticn can often suffice to show the lack of impact
cn the receiving stream. In such cases, the DEQ needs the
flexibility tec allew such a discharge to occur.

Recommendation: The Water Quality Standards Regulation
which has been adopted by the Commonwealth o©of Virginia
(VR £80-21-00) contains a special section dealling with
the determination of thermal mixing =zones (Section
01.2.C.5). The Company suggests that the Board consider
adoption of the language contained in that regulation as
listed below.

"The size of a thermal mixing zone shall be determined

on case by case bkasis. The determinaticon shall ke
baged upon a sound raticonale and be supported by
substantial biological, chemical, physical, and
engineering evidence and = analysis. Any such

determination shall show to the Board's satisfaction
that no adverse changes in the protecticon and
propagation of balanced | indigencus populaticns o©F
fish, aquatic life, and wildlife may reasonably be
expected to occur. A satisfactory showing made in
confcrmance with Section 316 (a) of the Clean Water Act
shall be deemed as complliance with the requirements cf
this paragraph."”
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TABLE 1

Total Recoverable Aluminum in the Ohio River

River Mile

76.6

111

Date

08/26/80
11/12/8¢C
12/12/80
01/09/81
02/05/81
05/13/81
08/05/81
10/22/81
02/04/82
05/06/82
08/11/82
11/02/82
02/02/83
08/19/83
08/03/83
11/02/83
02/08/84
05/24/84
08/22/84
11/07/84
02/27/85
08/08/85
03/05/86
0e/10/86
04/08/87
11/10/88
06/22/89
05/05/93
10/14/93
Mean

06/10/80
09/15/80
12/17/80
01/21/81
03/05/81
06/17/81
09/16/81
12/16/81
03/25/82
06/15/82
09/15/82
12/08/82
03/16/83
06/15/83
08/21/83
12/14/83
03/15/84

Concentration {(ug/L)

750.
400.
<500.
700.
1700.
575.
760.
290.
7270.
360.
1180.
555.
420.
375.
<180,
<420.
<400.
800.
400,
400.
6000.
500.
530.
<400.
2100,
670.
2600.
820.
230.
= 1080.

2750.
2200.
800.
200.
1425,
2000.
100.
890.
7640.
510.
4010.
4390.
450.
1590.
1340,
750.
<500.




River Mile

111 (continued)

114

. Date

06/21/84
08/20/84
12/06/84
06/06/85
01/16/86
07/09/86
02/11/87
03/10/88
09/14/88
04/27/89
05/10/90
11/08/90
06/20/91
01/08/92
07/16/92
02/11/93
08/26/93
03/17/%4

06/10/80
08/15/80
12/17/80
01/21/81
03/05/81
06/17/81
09/16/81
12/15/81
03/24/82
06/15/82
09/15/82
12/08/82
03/15/83
06/15/83
09/21/83
12/14/83
03/14/84
06/21/84
09/19/84
12/05/84
06/06/85
01/16/86
07/09/86
02/11/87
03/10/88
08/14/88
04/27/89
10/15/89
¢5/10/90
11/08/90
06/20/91
01/18/92

Mean

Concentration

U

1100.
500.
500.
600.
630.
600.

<40Q0.

1800.
340.
720.

1600.
300.
200.
150.
400.
220,
230.

1410.

1110.

3550.
1900.
1050.
700.
1650.
3200.
530.
630.
1470.
1370.
730.
610.
680.
500.
720.
1260.
500.
900,
400.
<300.
1100.
<400.
500.
<400.
1300.
470.
810.
<300.
500.
500.
300.
200.

u

L




River Mile

114 (continued)

241

243

Date

07/16/92
02/11/93
08/26/93
03/17/94

07/30/80
10/27/80
01/13/81
01/28/81
04/15/81
08/17/81
10/27/81
01/26/82
04/07/82
07/21/82
01/18/83
04/19/83
07/21/83
10/25/83
01/24/84
04/17/84
07/23/84
10/16/84
02/20/85
08/07/85
03/18/86
09/16/86
04/21/87
10/21/87
11/17/88
06/21/89
01/10/90
07/17/80
02/20/91
08/15/91
03/04/92
04/20/93
05/15/93

07/30/80
10/22/80
0L/29/81
04/29/81
07/29/81
10/28/81
01/26/82
07/22/82
10/20/82
01/19/83
04/20/83

Mean

Mean

Concentration

350.
310.
120.
2370.
885.

6750.
1550.
400.
85Q.
500.
440.
300.
8230,
2150.
£25.
555,
8330.
<180.
1510.
500.
<500.
<400.
<300.
£00.
500.
2500.
<400.
660.
<500.
430.
1890.
1370.
4600.
400.
400.
1200.
1340.
250.
1510.

4730.
600.
930.

1750.

1100.
460.

5890.
625,
540.
420,

2700.

u
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River Mile

243 (continued)

258

Date

07/22/83
01/25/84
04/18/84
07/24/84
10/16/84
02/21/85
08/21/85
03/20/86
09/16/86
04/08/87
11/16/88
06/21/89
09/07/89
01/17/%0
07/25/90Q
08/14/51
03/12/92
08/17/82
04/29/93
10/07/93

08/13/80
11/05/80
12/10/80
02/18/81
03/21/81
03/22/81
03/23/81
03/24/81
03/25/81
03/26/81
03/27/81
03/28/81
05/07/81
06/12/81
06/14/81
06/15/81
06/16/81
06/17/81
06/18/81
06/19/81
06/20/81
08/04/81
11/11/81
02/11/82
05/11/82
08/17/82
11/04/82
62/17/83
05/25/83
08/11/83

Mean

Concentration (ug/L)

<180.
625.
1570.
400.
<300.
500.
<400.
2500.
<400.
3900.
420.
3210.
£80.
310.
1900.
140.
2950.
300.
3050.
330,
= 1390.

15000.
400.
<500.
4200.
650.
600.
450.
1100.
900.
850.
1700.
- 1200.
410.
9200.
7300.
22000.
22500.
12300.
4850.
4250,
3500.
500.
660.
1945.
640.
2640.
230.
2370.
6700.
695.




River Mile

258 (continued)

Date

11/08/83
02/09/84
05/08/84
08/07/84
11/06/84
02/12/85%
08/06/85
03/26/86
08/09/86
04/14/87
05/11/88
11/09/88
06/07/89
01/16/80
07/23/90
02/05/91
08/20/91
03/24/92
08/17/92
04/20/93
10/13/93

Mean

Concentration (u

830.
7C0.
600.
400.
400.
1300.
700.
1200.
<400.
1700.
1900.
580.
2360.
890.
900.
1000.
320.
3050.
210.
1200.
210.
= 2950.

L
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TABLE 2

Total Recoverable Aluminum in the Kanawha River

River Mile

40

80

Date

08/26/80
10/27/80
10/29/80
01/14/81
04/08/81
07/09/81
i0/01/81
0l/05/82
04/06/82
07/08/82
10/06/82
01/04/83
04/12/83
07/12/83
0l/12/84
04/03/84
07/18/84
10/12/84
01/08/85
07/10/85
02/06/86
0B/06/86
03/03/87
04/04/88
05/08/89
11/01/89
06/13/90
01/08/91
07/10/91
08/15/92
08/09/93
04/13/94
Mean

07/16/80
10/06/80
10/21/80
01L/27/81
04/07/81
07/15/81
10/20/81
01/20/82
04/20/82
07/27/82
10/20/82
01/25/83
04/21/83

~Concentration {(ug/L)

2500.
550.
450.
625.
850,

1730.

1125.

3990.
330,

1285.

1110,
250.

4160.
310.

<500.

<500.
400.
700.
400.
<400.
910.
430.

3980.

<300.

2320.
400.

1400.

1300.
300.

6140.
290.

= 1230.

975.
400.
500.
175.
250.
280.
350.
<100C.
280.
375.
660.
280.
940.




River Mile

80 (continued)

Date

07/20/83
10/19/83
0l1/15/84
01/25/84
04/24/84
07/10/84
10/23/84
07/17/85
02/18/86
10/20/86
03/17/87
04/21/88
10/12/88
10/18/88
05/17/89
11/29/89
06/13/90
01/16/891
02/20/92
03/24/93
04/22/93
10/20/93

Mean

concentration (u

<180.
840.
300.
<500.
700.
400.
<300.
<400.
840,
<400.
<400.
<300.
<300.
<300.
320.
500.
500.
800.
450.
1740.
650.
130.
435.

L




