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NOTICE OF A COMMENT PERIOD ON A PROPOSED RULE
DIVISION ENVIRONMEWNTAL PROTECTION
AGENCY: Office Waste Management TITLE NUMBER.__ 33
RULE TYPE: Procedural . CITE AUTHORITY 22-19-5(d) & 20A-3
AMENDMENT TO AN EXISTING RULE: YES—*. NO
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TITLE OF RULE BEING AMENDED: Hazardous Waste Emergency

Response Fund

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

IN LIEU OF A PUBLIC HEARING, A COMMENT PERIOD HAS BEEN ESTABLISHED DURING WHICH
ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS

COMMENT PERIOD WILL END ON October 21, 1999 AT 5 p.Mm.

ONLY WRITTEN COMMENTS WILL BE ACCEPTED AND ARE TO BE MAILED TO THE FOLLOWING

ADDRESS.
H. Michael Dorsey

WYDEP/0Office Wast Management

THE ISSUES TO BE HEARD SHALL BE
LIMITED TO THIS PROPOSED RULE.

Charleston, WV 25301-1401 f % ;)

Carrie J Chambers

Executive Assistant®
ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL '

1356 Hansford Street

qd {.‘"h



Executrve Office
#10 McJunkin Road
Nitro, WV 23143-2506
Telephone No. (304)y759-0575
Fax No: (304)759-0526

West Virginia Bureau of Environment

Cecil H Underwood Michael C Castle
Gaverntor Commissioner

September 16, 1999

Ms. Judy Cooper

Director, Administrative Law
Division

Secretary of State's Office

Capitol Complex

Charleston, WV 25305

RE: 33CSR26 - "Hazardous Waste Emergency Response Fund Procedural
Rule Concerning Fee Assessment”

Dear Ms. Cooper:

The letter will serve as my approval the file the above-referenced rule
with your office as Notice of Comment Period on a Procedural Ruie.

Your cooperation in this request is appreciated. If you should have
questions or need additional information, please contact Carrie Chambers in my
office at 7569-05615.

Michael C. Castle
Commissioner
MCC:cc

cc: Mike Dorsey
Carrie Chambers



BUREAU OF ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTION

BRIEFING DOCUMENT

Rule Title: 33CSR26 - “Hazardous Waste Emergency Response Fund
Procedural Rule Concerning Fee Assesment”

A. AUTHORITY: WY Code §§ 22-19-5(d) and 29A-3

B. SUMMARY OF RULE:
Procedural rule for the Hazardous Waste Emergency Response
Fund

C. STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE;
To establish procedures for the assessment and collection of

hazardous waste generator fees pursuant to WV Code 22-19

D. FEDERAL COUNTERPART REGULATIONS - INCORPORATION

BY REFERENCE/DETERMINATION OF STRINGENCY:

N/A

E. CONSTITUTIONAL TAKINGS DETERMINATION:

In accordance with §22-1A-1 and 3(c), the Director has
determined that this rule will not result in taking of private
property within the meaning of the Constitutions of West Virginia
and the United States of America.

F. CONSULTATION WITH THE ENVIRONMENTAL PROTECTION
ADVISORY COUNCIL:

N/A



APPENDIX B

FISCAL NOTE FOR PROPOSED RULES
Rule Title: 33CSRZ6

Type of Rule: Legislative Interpretive i procedural

Agency WV Division of Environmental Protection

Qf fFTT€ of Water Resources
Address #10 McJdunkin Road

Nitro, WV 25143-2506

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR I

INCREASE DECAEASR CURHENT T m
ESTIMATED TOTAL $ o (5 oo |8 on 180 | oo ]
COST
PERSONAL SERVICES l
CURRENT EXPENSE ' |
REPAIRS & “
ALTERNATIONS
EQUIPMENT
OTHER

2. Explanation of above estimates:

This amendment is a “"technical cleanup" of this rule. It
will not have anytfinancial effect.

3. Objectives of these rules:

A procedural rule for the assessment and collection of
hazardous waste generator fees pursuant to WV Code 22-19.



33CS
Rule Title: R26

4. Explanation of Overall Economic Impact of Proposed Rule.

A. Economic Impact on State Government.

N/A

B. Economic Impact'on Political Subdivisions; Specific
Industries; Specific groups of Citizens.

N/A
c. Economic Impact on Citizens/Public at Large.
N/A

pate: September 20, 1999

Signai22f7pf Age

,/ %xecutive A

Head7or Authorized . Representative

istant



TITLE 33
PROCEDURAL RULE cont o D1
DIVISION OF ENVIRONMENTAL PROTECTION *~- -' ¥ == '~
OFFICE OF WASTE MANAGEMENT
(o
SERIES 26 Lo
HAZARDOUS WASTE EMERGENCY RESPONSE FUND PROCEDURAL RULE

CONCERMNING FEE ASSESSMENT

§33-26-1. General.

1.1. Scope. —-— The purpose of this rule is to establish
procedures for the assessment and collection of hazardous waste
generator fees pursuant to WV Ccde §22-19.

1.2, Autherity. —- WV Code §§22-19-5(d} and 2%A-3.
1.3. Filing Date. ——
1.4, Effective Date. —--

1.5. Incorporation by Reference. -- Whenever either federal
statutes or regulations cor state statutes or rules are
incorporated by reference into this rule, the reference is to the
statute in effect on the date cn which this rule was originally
proposed (Cctober 30, 1987).

1.6. Repeal of Former Rule. -- This rule repeals and
replaces 47CSR40A, filed Decemker 2, 1987, and effective January
1, 1988,

§33-26-2. Definitions. -- Definitions cof all terms used, but not
defined in this subsection, shall have the meaning prescribed in
the HWMR and Article 19.

2.1. “Article 19" means WV Code §77-19.

2.2. “Chief” means the chief of the QOffice of Waste
Management of the West Virginia Division of Envirconmental
Protection.

2.3. “Generator” means any person, corporation, partnership,
assoclation, or other legal entity, by site location, whose act
or process produces harzardous waste as defined or listed by the
director in rules promulgated pursuant to WV Code §22-18-6 in an
amount greater than twelve thousand kilcgrams (12,000 kg) per



vear.

2.4, “"HWMR” or “The Hazardcus Waste Management Rule” means
Title 33, Series 20, Division of Environmental Protectionfs
Hazardous Waste Management Rule {(33C3SRZ0).

2.5, “Hazardous Ccmponents” shall be equivalent to the term
“Hazardous Constituent” as used in Article 19, and shall mean
that portion of a mixture of hazardous waste and other waste
which is identified or listed in HWMR.

2.6. “Nonhazardous Constituents” means that portion of a
mixture of hazardous waste and cother waste which is neither
identified nor listed pursuant to HWMR. (Note: Water which is
mixed with a hazardous waste is considered a nonhazardous
constituent for the purposes of this rule.)

§33-26-3. Fee Assessment Deposits.
3.1. Deposits te the Fund.

3.1.a. All menies collected from generators under
Article 192 will be deposited in the State Treasury in a special
fund designated “The Hazardous Waste Emergency Response Fund.”

3.1.b. Deposits will include all generator fee
assessments, all interest or surcharges assessed and collected by
the director, and all interest accruing on investments and
deposits of the Fund.

§33-26-4. Information and Reporting Requirements.
4.1. Annual Reporting.

4.1.a. All generators shall provide the following
information to the division for the applicable calendar year on
the form identified as Appendix I and attached to this rule:

4,17.a.1. Total amounts (in tons) of hazardcus
waste generated, excluding nonhazardous constituents;

4.1.a.2. The amounts (in tons) of the guantity of
hazardous waste reported for paragraph 4.l1.a.1 of this rule which
was treated or disposed of off-site;

4.1.a.3. The amounts {(in tons) of that quantity
of hazardous waste reported for paragraph 4.l1.a.1 of this rule
which was treated or disposad of on-site;



4.17.a.4. The amount (in ftons) of that quantity of
hazardous waste reported for paragraph 4.1.a.1 of this rule which
was treated off-site so that such waste was rendered
nonhazardous,; and

4.1.2.5. The amount (in tons) of that quantity of
hazardous waste reported for paragraph 4.1.a.l1 of this rule which
was treated on-site so that such waste was rendered nonhazardous.

4.1.b. If the total amount of hazardous waste reported
under paragraph 4.1.a.1 of this rule is not equal to the sum of
hazardous waste reported under paragraphs 4.1.a.2 through 4.1.a.5
of this rule, the reasons for the difference must be stated on
the form identified as Appendix attached to this rule.

4.1.c. Cnce he or she completes the form identified as
Appendix I te this rule, a generator shall submit that form to
the division.

4.2, Review of Information.

4.2.a. All infcormation submitted pursuant te this rule
is subject to review by the chief to ensure that accurate and
verifiable information is cbtained. The chief may request
clarificatiocns, corrections, or additional information to
supplement the information received to enable the division to
properly calculate or recalculate fee assessments.

4.2.b. The result of any sample analyzes performed for
repeorting the quantity of hazardous waste generated shall be made
avallable to the chief upon request.

4.3. Separation of Hazardous Waste and Nonhazardous
Censtituents.

4.3.a. The determination of the amount of hazardous
waste generated must account for the mixture of hazardous
components and nonhazardcous constituents in the generated
hazardous waste in accordance with the following:

4.3.a.1. 1If the hazardous waste is listed in
subsection 3.1 of the HWMR, or exhibits any of the
characteristics described in subsection 3.1 of the HWMR, the
amount of hazardous waste generated must represent the total
amount of hazardous waste generated pricr to mixing:

4.3.a.2. If the hazardous waste exhibits the
characteristic described in subsection 3.1 of the HWMR, then the



amount of hazardecus component in the waste generated shall be
determined by chemical analysis or computed from knowledge of the
amount of the waste mixture and chemical composition of the waste
Stream;

4.3.2.3. If the hazardous waste exhibits any of
the characteristic described in subsection 3.1 of the HWMR and
physical separation or visual inspection can be employed to
measure the proportions of hazardous components and nonhazardous
constituents, then the amount of harardous component in the waste
generated may be measured by visual inspection or physical
separation techniques and determined directly; and

4.3.a.4. If the harzardous waste is a mixture of
nonhazardous constituents and a hazardous component listed in
subsection 3.1 of the HWMR, then the amount of hazardous
component 1in the waste generated must be determined and reported
based on knowledge of the generation processes, physical
separation, or chemical analysis.

4.3.b. If the generator finds, when making
determinations as described under paragraphs 4.3.a.2 through
4.3.a.4 of this rule, that nonhazardous constituents have
chemically bonded, physically bonded, or chemically and
physically bonded to an extent that prevents physical cor chemical
separation of nonhazardous constituents and hazardous components,
then the total amcunt of the hazardous waste mixture must be
reported.

4,3.c. For all determinations performed pursuant to
section 4 of this rule which require chemical analysis, reported
welght determinations must be completed by employing total
analytical concentration wvalues.

$33-26-5. Fee Assessment.
5.1. Dissemination of Fee Schedule.

5.1.a. TFee assessments will be computed ky the
division for all generaltors in accordance with the provisions of
Article 19. Generaters for whom fee assessments are computed by
the division to ke less than five dollars ($5.00) will not be
sent a fee assessment invoice, nor are they required to pay such
fees.

2.1.b. The directer shall provide a copy of the fee
schedule tc each generator, by certified mail, within fifteen
(15) days cf publishing the fee schedule in the state register.



o.1.c. An invoice for the fee required pursuant to
this rule shall be provided by the director to each generator
upon whom a fee is assessed within fifteen (15) days of
publication of the fee schedule in the state register. Such
invoice shall include an itemized list of fees to be assessed and
the date upcn which such fees are due and pavable. The invoice
shall be provided in the form and manner prescribed by the
director.

5.2. Payment of Fees.

5.2.a. Generator fee assessments are due and payable
to the division on the fifteenth day of January (January 15) of
1985 and each succeeding year thereafter, except as provided in
subdivision 5.2.b of this rule.

5.2.b. If a fee schedule is not published by the first
day of August {August 1) of each year, generators upon whom fees
are assessed pursuant te Article 19 must pay such fees within one
hundred and sixty-eight (168) days after the publication of the
fee schedule in the state register.

9.2.c. A fee payment made pursuant to this rule shall
be made by submitting a money order or check made payable to the
“Hazardous Waste Emergency Response Fund.” Such fee payment must
be transmitted toc the director by the date specified on the
invoice. If such fee payment is mailed, then the payment must be
postmarked by the date specified on the invoice.

5.3. Reconsideration.

5.3.a. Any generator assessed a fee pursuant to this
rule may request the director to reccnsider the amcunt of fee
assessed. Such request must be submitted to the director, in
writing, within forty-five (45) days of the date sent as ncted on
the fee assessment invoice required under subdivision 5.1.c of
this rule, and must specify the reasons for requesting such
reccnsideration.

5.3.b. Upon reviewing a request submitted pursuant to
subdivisicn 5.3.a of this rule, the director will reconsider the
applicable calculations and will notify the generator by letter
of the results. If the director revises the fee assessment, the
generator shall be sent a revised fee assessment invoice, payable
on the normal fee payment date.

5.3.c. If a revision of fee assessment made pursuant
to subdivision 5.3.d of this rule determines that a generator has



made an overpayment greater than two hundred deollars {5200.00),
the generator may choose to either receive a fund of the excess
amount or use that excess as a credit against the subsequent fee
assessment. If the overpayment is two hundred dollars ($200.00)
or less, the excess amcunt will be credited against the
subsequent fee assessment.

5.4. Reassessment.

2.4.a. If the director finds that the aggregate amount
of fees assessed, after adjustments pursuant to subdivision 5.3.D0
of this rule, is more than twenty-five thousand dollars
($25,000.00) belcow the maximum amount authorized to be collected
in any one year by Article 19, the director shall cause all fee
assessments to be recalculated and new fee assessment invoices to
be transmitted to each generator. The payment due date shall, in
such situations, be extended by the same number of days as the
revised assessment date is beyond the criginal date of
assessment.

5.4.b. In reassessing the new fee for any generator
who requests a reconsideraticn, the assessment rate per unit
weight of the hazardous waste computed for the criginal fee
assessment may not be recalculated unless it is necessary to
recalculate the fee assessment of every generator as required
under subdivision 5.4.a of this rule.



APPENDIX I

HAZARDOUS WASTE EMERGENCY RESPCNSE FUND

FEE ASSESSMENT REPORT

Company Name:

EPA I.D.#:

Generator Location:

1. The amount of hazardous wastes generated during the
19 calendar year, EXCLUDING NCONHAZARDOUS
CONSTITUENTS.

Tons

2, The amount of hazardous wastes generated (from the

amount determined in #l)that were treated or
disposed of off-site, but remained hazardous.

Tons
3 The amount of hazardous wastes generated (from the
amount determined in #1) that were treated or disposed
of on-site, but remained hazardous.
Tons
4. The amount of hazardous wastes generated (from the
amount determined in #1) that were treated off-site,
so that such wastes were rendered nonhazardous.
Tons
5. The amount of hazardous wastes generated (from the
amount determined in #1) that were treated on-site, so

that such wastes were rendered nonhazardous.

Tons



6. Provide a brief narrative of the method{s)used to
determine the amount given in #1, including method (s)
used to determine the nonhazardous constituents.

7. If the total of items #2 through #5 is not equal to
item #1, provide reasons for the difference.

CERTFICIATION:
I certify under penalty of law that this document and all
attachments were prepared under my direction or supervision in
accordance with a system designed to assure that qualified
personnel properly gather and evaluate the information submitted.
Based upon my inquiry of the person or persons who managed the
system or those persons directly responsible for gathering the
information, the information submitted is to the best of my
knowledge and belief true, accurate, and complete. I am aware
that there are significant penalties for submitting false
information, including the possibility of fine and imprisonment

for knowing violations.

Print or Type Name of Title
Representative



