47C5R4 33CSR22

TITLE 47 33 SECRET
LEGISLATIVE RULES
DIVISION OF ENVIRONMENTAL PROTECTION
WATER RESCURCES — WASTE-MANAGEMENT
OFFICE OF WASTE MANAGEMENT
SERIES 4 22
ASSESSMENT OF CIVIL ADMINISTRATIVE PENALTIES

§4F—4—F, 33-22-1. General.

1.1. Scope and Purpose. - This legislative rule establishes the
criteria and procedures that shall be followed in the assessment of
civil administrative pesnalties imposed under the provisicns of
W.Va. Code §26—55—16 §22-18-17 or W.Va. Code &§20—5F—¢ S22-15-15.

1.2. Authority. - W.Va. Coce §26~SE—%6 §22-18-17 and 286—<7—6 §Z2-
13-15. .

1.3. Filing Date. - April 5, 199%1.

1.4. Effective Date. - Bpril 22, 1991.
S47—4—2. 33-22-2. Definitions.

2.1. "Acts" means the West Virginia Hazardous Waste Management

Act (W.Va. Code §26—5F—= $22-18-1, et seq.)] and the West Virginis
Solid Waste Management Act (W.Va. Code &26-58-% §22-15-1, et ssqg.).

2.2. "Assessment O0fficer” means a person appointed by the
directer to carry out the review, assessment, and hearing
procedures cutlined in these regulations.

2.3. “Civil Administrative Penalty Referral" means a written
document that includes the cobservations made py the inspector
relative to the seriocusness of the alleged wiolaticn and any good
faith efforts made to comply with applicable reguirements as well
as any cther avpropriate faciors established by these regulations.

2.4. "Director" means the director of the West Virginia
Division of HetorslFResources environmental prctection or his or




ner authorized representative.
2.5. *Facility" means the site of the alleged violation.

2.6. *Inspector" means an authorized representative of the
director who as a normal function of his responsibilities conducts
inspections, investigations, or sampling at facllities reguiated
under either c¢f the Acts,

2.7. "otice of Civil Administirative Penalty" means a written
netification provided to a viclator by the assessment ofificer, by
means of certified mail or personal service, assessing a civil
administrative penalty. A notice of civil administrative penalty
shall include: )

2-F1—-2.7.a. & reference to the secticon of the statute,
rule, regulation, order, cor permit condition allegedly violated;

2+F—=2- 2.7.b. L concise statement of the facts alleged to.
constitute the violation; i
A statement of the amount of the initial civil
i1ty to be imposed; and

2-73. 2.7.¢.
adninistrative pe

27-4%. 2.7.d. A statement of the alleged violater’s right to
an iZnformal hearing. . )
2.8. "Notice of Dismissal® means a written notification
provided to a violator by the assessment oificer or the director,
by means of certified mail or personal service, dismissing and
vacating the enforcement action. A notice of dismissal may ke
issued at any time during the proceedings. -

2.9. “Notice of Viclation" meazns a written notificatien
provided to an alleged viclator by the inspector within fifteen
115} calendar davs of the date of inspection.

2.10. "“Violator" means the .person whe 1s .alleged fo have
viclated the Acts, or any rule, regulation, order, or pernit
conditicn imposed pursuant to the Acts.

2.11. "Written Decision” means a written decisicn furnished to
the viclator concerning the director’s final decision regarding the
assessment of a civil administrative pénalty and tThe reasons
therefor. - - o :

S§47F4-3. 33-22-3. Notice of Violations.

Qo]




3.1. General. An inspector or other authorized representative
of the director may issue a notice of violation for any wviolation
he observes. C s - -

3.2. Notice Procedures. A notice ¢f vielaticn shall be in
writing, shall be signed by the inspector or other authorized
representative of the director, and shall set forth with reasonable
specificity: o

3231 3.2.a. The nature of the viclation with a reference tc
the section of the statute, rule, regulation, order, or permit
condition that was allegedly wviolated;

322+ 3.2.b. The time and date of the observance of the
violation; and )

—32-3- 3.2.c. A reasonable description of the fZcility where
the violation is observed, where within that facility <he
observation was opserved, and the point of generatiocon, treatment,

storage, or -“disposal  at which the  wviclation occurred, 1Z
appropriate.

§4F—4—4— 33-22-4. Penalty Assessment Procedures.
4.1. Review of Notice of Violation and Penalty Calculation. The

assessment officer shall review each notice of vicolation referred
to him for civil administrative penalty assessment to determine:

413+ 4.1.a. The appropriateness of a civil administrative
penalty; ~ '
—4—31-2- 4.1.b. The irnitizl amount of penalty, 1f any, based

-
upon the rates and methods given in these regulatilons;

4A—1-3. 4.1.c. "The appropriateness of assessing a daily civil
administrative penalty for continuing vieclations;

A4 4.1.4. The total initial civil administrative penalty
assessed; and

415 4.1l.e. The appropriateness f assessing a civil
administrative penalty against an individual.
4.2. Notice of Civil Administrative Penalty. The assessment

-

officer shall provide the viclator-with:

423+ 4.2.a. A notice of civil administrative penalty wnich

L8]




shall include procedures for reguesting an informal hearing and 2
notification of applicable time constraints; or

422 4.2.b. A notice of dismissal.

S4F—4—5- 33-22-5. Hearings and Appeals.

5.1. Right to Informal EHearing. The violator shall have Twenty
(20} calerdar davs from his receipt of the notice of civil
administrative penalty within which to reguest, in writing, an
informal hearing before the assessment officer, If a2 hearing is
requested, the assessment officer will hold the hearing to deduce
the acitual facts and circumstances regardlng the violation and,
based thereon, will make =a final recommendation of civil
administrative penaltiy assessment to the director. If no hearing
iz requested, the notice'of civil administrative Deqa“tv shall
become a final order after the expiration of the twenty-day period
and the civil administrative penalty shall become due and pgyable.

5.2. Notice and Schaduling of Informal Hearing. If the viclator
requests an informal hearing within the twenty-day period, the

assessment officer shall schedule such a hearing in accordance with
the following procedures:

523 5.2.a The time and place the informal hearing is to
be held is to be communicated to any inspector or other autnocrized
representative of the director who filed a notice of wviolatiocn

bringing about the informal hearing and to the viclator.

522+ 5.2.b. Such communication shall be provided at least
fifteen (15) calendar davs priocr to the time of the hearing.

52-3+- 5.2.c. The assessment officer may continue the
informal hearing only for good cause shown.

5.3. Informal Hearing Procedures. An informal hearing, as
provided by these regulations, is intended to be an irformal
discussien of the facts which gave rise to the issuance of a not ce
of violation and shall be conducted in the following mann

533+ 5.3.a The West Virginiz Rules of Civil Procedure anc
West Virginia Rules of ?Vldenye shall no:icpply

532~ 5.3.b. A record of the irnformal hearing is not
required but may be made by any party to the hearing at the party’s
expense. - Any other party to the hearing may obtain copies thereof
at the expense.of the parity reqguesting such copy.




53-3+ E5.3.c. At formzl review proceedings which may ensue,
nc evidence as to any statement made by one party at the informal
hearing may be_intrcduced as evidence by another ~narty, nor may
any statement be used to impeach a witness, unless the statement is
or was available as competent evidence independent of its
introducticn ddring the infermal hearing. :

5.4. Written Decision. Within thirty (30) calendar cays following
the informal hearing, the director shall issue and Zurnish o the
viclator a2 written decisicen affirming, decresasing, or dismissing
the initial civil administrative penalty assessment _and giving the
reasons therefor.” ' o

5.5. Request for Formal Hearing. Within thirty (30) cazlendar days
after notification of the director’s decision, the violator may
request a formal hearing before the Stete—iater Resourses—Soard
environmental quality becard in accordance with the provisions of
the Rcts. If no hearing 1s reguested, the directox’s decision
shall become a final order after the expiraticn c¢f the thirty-day
veriocd and the civil administrative penalty shall kecoms due and
payable.

§$47—4—6- 33-22-6. Individual Civil Administrative Penalties.

6.1. The director may assess an indivicual civil
administraetive penalty ageainst any corporate directer, officer,
agent, or employee of a wviclator, or any other person, who
autherizes, orders, or carries cut a viclation of the statute,
rule, regulation, order, or vpermit condition c¢r who fails or
rafuses to follow an orxder fZrom the director or the chief.

6.2. In determining the amount of a c¢ivil administrative
peralty o be assessed against an individual, consilderation shall
be given to the criteria specified 1n Section 7 oI tiess
—eCcola ~—oms this rule.

6.3, The direcior shall serve .cn each individual <o be
assessed an administrative penalty a notice of individual ciwvil
administrative penalty assessment. For purposes of Secticn 6.3 of

tHese—reovtetioirs this rule, service shall be deemed to ke
sufficient if it satisfies Rule 4 of the West Virginia Rules of
Civil Procedure for service of a summons and complaint. A notice

of individual civil administrative penzlty assessment shall
include: :

63+ 6.3.a. L reference to the section of the statute,
rule, regulation, order, or permit condition allegedly viclateag;




€32+ 6.3.Db. A concise statement of the facts alleged to
constitute the violation;

6-3-3- 6.3.c. 2 statement of the amount of the individual
civil acdministrative penalty to be imposed;

634+ 6.3.d. A copy of the underlying notice of violationsy
and
635 6.3.e. 2 statement of the individual’s zright to an

informal hezring.

6.4. The individual shall have twenty (Z2C) calendar days from
his receipt of the notice of individual civil administrative
penalty assessment in which to reguesi, in writing, an informal
hearing before the assessment officer. If no hearing is reagussted,
the notice of individual civil administrztive penalty shall become
g2 final order after expiration of the thirty-day period and the
individual ¢ivil administrative penalty shall become due . and
payanle. '

6.5. The informal nearing, if requested, will be scheduled and
conducted pursuant to Sectionr subsection 3.2 et seq. of tirese

o \ﬁulc.l..:.";.-i..:; this rule.

S47—4—7F. 33-22-7. Civil Administrative Penalty Calculation
Procedures.
7.1. The director shall calculate a civil administrative

penalty by taking into account the seriousness of the zlleged
violation, negligence or good faith on the part of the wviclator,
the type c¢f facility, end any histecry of noncempliance by the
viociator. T = )

F=i=3+ 7.l.a = Seriousness of Viclation. The director
shall take 1intc account the sericusness of the wiclation by
assigning a rating for the extent ¢f deviation from the reguiremsntc
of the statute, zrule, regulation, order, or wpermit condition in
accordance with Tabie A of these regulations and a rating for the
potential harm which may have resulted from the alleged viclation
in accoeordance with Table . B. of +these regulations. Trhese
"seriousness of viclation" ratings shall be used to determine the
base penalty amouni ©f the civil administrative penalty asssessment
through the use of Tzbles C and D of these reguiations. Table C of
these regulations shall be used for hazardous waste violations.
Table D of these regulaticns shall be used for solid waste
violations. - ’ ' ' -




7.2. Negligence/Good Faith. The directer shall take iInto account
the neglicence or..geood faitzr which the vioclator displayed with
regard tec the alleged violation by assigning a rating in accordance
with Table E of these regutatioms this ruie. The negllgence/gooa
faith rating shall be used to determine the multiplying factor o
be zpolied to the base penaity amount through the use of Table T oI

- < s
rrese—regulations this rule.

7.3. Adjustment Factor, The director shall take intc account
the type of facility by _assigning an adjustment factor in
accordance with Table G of <mes —=gquratics this rule. - The

subtotal calculated pursuiani to Sectioms subsections 7.1 and 7.2 of
e _cgu;au;una this rule shall be nuTtlplled by the ad]LStTeﬁL
Iactor.

7.4. History of Noncompliance. The director shall take into
account the violator’s history cf noncompliance by determining the
numper of previous enforcement actions (administrative, civil, or
criminzl) which have been taken zgainst the facility du”ing the
Twenty—four (24) months prior to the viclation. Those eniorcement
actions which were withdrawn, dismissed, or wvacated shall not be
included in this determination. The number of previous enforcement

ctions shall be used tc determine the dollar amcount to be added to
Lne venalty through the use of Tables H and I of Tiress reftiatonms

nis rule, Table H c¢f these—regutatiorns this rule shall be used for
hazaraous waste violations. Table I of theseregulaticrs this rule
shall be used for seolid waste viglations.

7.5. The civii administrative penalty shall e calculated by
multiplying the ©base penalty amount {estabklished from  the
sericusness .¢f wviclation pursuant Lo Sestiem subsection 7.3 of

~weserecuratiors this rule) by the multiplying factor (established
from the negligence/good faith ratings pursuant to Secticn
subsection 7.2 of—%hrese regclatiers this rule), multiplying that
product by the adjustment factor (established from the adjustment
factor oursuant to Sectiow subsection 7.3 of thesereguiztiors Lhis
rule) and then adding to thaz product a dellar amount (es:abllshed
from the history of noncompliance pursuant to Sestion subsection
7.4 of tiheser uu Zetors this rule) th?ougn the use of Table J of
rese LvBu;au;ULa thS rule. 7

7.6. The civil administrative penalty assessed may not exceed
the maximum assessments prescribed by the Acts. The maximum
assessment for hazardous waste viglations shall not exceed seven
thousand five hundred dollars ($7,300) per day per violation, up to
a maximum of twehiy-twd thousand five hundred dollars ($2Z,300)
total penalty. The maximum assessment for solid weaste violations
shall not exceed five thousand dollars ($5,000) per dav rper

7




ion, up to a makimum coif twenty thousand dellars {$20,008)
cenalty, '




TABLE A

Ratings for Deviation from Regquirements

1 to 3 .~ The violator rad completed nearly all regquirements of
the statute, zrule, regulation, order, or permit condition in
guestion. However, there were some aspects of the reguirements

which were clearly mnot accomplished or the requirements were
completed in most, but not all, areas of the facility.

4 to 6 - The viclator had completed approximately one-half of
the requ uirements of the statute, rule, regulaticn, order, or permit
condition in guestion or the Zequirements were not completed in

approximately one-half of the areas of the Zacility.

7 to 9 - The vioclator has completed almest none of the
requirements of the statute, rule, recgulation, order, or permit
condition in guestion. However, some asvects of the regquiremencts

clearly were accomplished or the regquirements were not completed in
mess, but not a2ll, areas of the facility. '

10 - The violator had not completed any cf the reguirements
of the statute, rule, regulation, order, or permit condition in
ques:lon or the reguirements were not completed in any area of tﬂe
facility




TABLE B

Ratings of Potential for Harm

1 toe 3 - The viclation i1s of an administrative nature and could
not result in a potentizl for harm to human health or the
environment.,

4 to 6 - The violation is of an administrative or a physicaZl
nature and may result in a minor potential for harm to human health
or the environment.

7 te 8 - "The viglation is o¢f an administrative cr a physical
nature and may result in a moderate potential for harm to human
health oxr the environment.

10 - : The wviclation is c¢f an administrative or physical

nature and may result in z major potentizl for harm to human hesalth
or the environment.

10




TABLE C

Sericusness of Hazardous Waste Violation

Deviation from Requirement

1 2 _ 3 4 5 K3 7 8 9 10

Potential
for Harm

1 200 245 300 365 440 525 620 730 855 1000

2 300 345 400 465 340 625 720 830 955 1100

3 SCC 545 600 685 740 .B25 920 1030 1155 L300

4 8GO0 845 ©00 5865 1040 1325 1220 1330 1455 1600

5 1200 1245 1300 1365 1440 1525 1620 1730 2855 2000

6 7 17060 1745 1800 1865 1940 2025 2120 2230 2355 2500

7 2250 2255 2350 2415 2480 2575 2670 2780 2805 3050

8 2850 2895 2850 3015 3080 3175 3270 3380 3505 3650

S 3500 354% 3600 3665 3740 38235 3520 4030 4155 43200

10 . 4200 4245 4300 4365 4440 4525 4620 4730 4855 5000

11




TABLE D

Sericusness of Solid Waste Viclation

Deviation from Regquirement
1 Tz -3 4 5 & 7 g ER 10
Potential
for Harm
1 100 140 i8¢0 250 320 400 480 580 . 700 725
2 200 240 290 350 420 500 590. 6920 '80C 823
3 £00 440 480 350 620, 700 720 880 1000 1125
4 700 740 730 850 920 1000 102C 1180 L300 1425
) 1025 1065 1115 1175 1245 1325 1415 1515 1625 1750
€ 1375 14215 1485 1325 1585 1675 1785 1865 1875 2100
7 1725 1765 1815 1875 18945 2025 2115 2215 2325 2450
8 2075 2115 2165 2225 2285 2375 2485 2563 2675 2800
S 2425 2465 2515 2575 2645 2725 2815 2815 3025 3150
10 2772 2812 2865 2225 2985 3075 3163 3265 3375 3500

12




TABLE E

Ratings for Negligence/Good Faith

1 -~ The wvicolation is not the result of neclldence and the
viclator expended all pessible efficort o ;y with the
reguirement in question oz the VLOlatO“ qas complet all actions

to correct the vioclation.

2 te 4 - The wviclation is the result of_an oversight by

the
viclator and could have heen avoided 1f a more gonscienticus effort
23

had been made in the cperaticn of the facility or the violator h
begun but not completed current actions to correct the viclatien.

5 te 7 - The” vioiaticn is g¢gbvious and a result of a lack of
reaszonable care by the violator.” ¢z . the wvioidtor has taken
inadequate action to correct the violation.

8 to 10 - The wiclaticn i1s the result of a complete disregard foz
the ?ecui*ement in question or the viclator failed to *esponu to a
previous enforcement action Derualnﬂrc uO the same regul “rement.




TARLE F

Negligence/Good Faith

Negligence/GSod Faith ' Multionlying Factor
1 0.5
2 0.6
3 0.7
4 0.8
5 1.0
) 1.2
7 1.4
g . 1.6
] 1.8
10 _ 2.0

14




TABLE G .

Adjustment Factor

Type of Facility Multiplying Factor

Conditiconally EZxemdt Small Quantity
Eazardous Waste Generator; HaZardous
Waste Transporter 0.5 ' -

Small Quantity Hazardous Waste . -
Generatoer; -

Class C Solid Waste Facility;

Class D Sclid Waste Facility;

Transfer Station; Open Dump i - 0.75

Hazardcus Waste Generator;
Class 3 Sclid Waste Facility;

-

Class T Soiid Waste Facility , T 1.0

Hdazardous Waste Treatment, Storage,

or Disposal Facllity;

Class A Solid Waste Facility:

Class F Solid Waste Zacllity 1.5

13




TABLE H

History of Hazardous Waste Noncompliance

Number of Previous

Efforcement Actions Dollar Amount
RS . $250.30
2. . $500.00
3 - . $1000.00
4 $1750.00
5 $2750.00
(3 $4000.00
7 and greater £5500.00C

16




TABLE I

History of Solid Waste Noncompliance

Number of Previous

=nforcement Actlieons . 7 Dellar Amount

1 $100.00
2 £200.0C
3 ' . $350.00
4 $3550.00
5 : $8350.00
6 ' ' $1230.00
7 $1630.0C
8 . o $2150.00C°
2 ' s ' ) $2750.00

10 and greater T _ $3350.00.

17




TABLE J

Calculation of Civil Administrative Penalty Assessment

Sericusness of Violaticn

Negligence/Good Faith L h X
Subtotal:
Adjustment Factocr X

Subtoctal:

Eistery of Noncompliance L +

Total Assessment:

I8




FILED

s 28 10 1s A *95

47 CSR 4
DIVISION OF ENVIRCONMENTAL PROTECTION

“%Tv§g§m

12

‘Beginning on page 1, in the title, and continuin
the text of the =rule, by striking the title number '47' and
inserting in lieu thereof the title number '33';

Beginning on page 1, in the title, and continuing throughout
the text of the rule, by striking the series number '4' and
inserting in lieu thereof the series number '227;

On page 1, in the title, by striking the words 'WATER
RESCURCES-WASTE MANAGEMENT' and inserting in iieu thereof the words
'QFFICZ_QOF WASTE MANAGEMZNT' ;

Beginning on page 1, subsection 1.1., and continuing
throughout the text of the rule, by striking the code references
*§20-5E-16"' and '§20-3F-6’ and inserting in lieu thereof the code
references '§22-18-17' and '$§22-15-15"';

On page i, subsection 2.1., by striking the code references
'§20~-5E-1"' and '§20-3F-1' and inserting 1n lieu thereof the code
references ‘'§22-18-1"'" and '§22-15-1"';

On page 1, subsection 2.4., by striking the wcrds 'Natural
Resources’ and inserting in lieu thereof the words ‘environmental
crotection’;

On page 1, subsection 2.4., immediately following the wozd
‘his® by inserting the words ‘or her’;

Cn page 1, by striking the subdivision references '2.7.1.7,

‘2.7.2.7, '2.7.3.7, and '2.7.4.7 and inserting in lieu thereof the




subdivision references ‘Z2.7.a.’, '2.7.b.7, 2.7.¢.7, &and '2.7.4d.7;
Crn page 2, by striking the subdivision references '3.2.1.7,
'3.2.2.7, and '3.2.3.’, and inserting 1in lieu thereof the.
subdivision references '3.2.a.’, '3.Z2.b.", and "2.2.c.7;
On page 2, by striking the subdivision references '4.1.1.7,
‘4.1.2.7, 4.1.3.7, 4.2.4.’, and '4.1.3.7, and inserting in lieu
thereocf the subdivisicn references '4.1.a2.7, 4.1.b.7",, i

1.4.7, and '4.1l.e.’;

f1EN

i

On page 2, by striking the subdivision references '4.2.1.7 and

'4.2.2.’ and inserting in lieu therecf the subdivision references
J.2.a." and 4.2.b.7;

On page 3, by striking the subdivision refexences 5.2.1.07,
'5.2.2.7, anpd '5.2.3.7, and inserting in lieu therecf =the
subdivision references '5.2.a.’, '5.2.b.", and '5.2.c.’;

On page 3, by striking the subdivision references 5.3.1.7,
'5.3.2.7 and '5.3.3'" and inserting in lieu therecof the subdivision
references '5.3.a.’, '5.3.b.' and '5.3.c.’;

On page 3, subsection 5.5., by striking the words 'State Water
Resources BRoard’ and inserting 1in lieu thereof the words
‘ennvironmental quality board’:;

Beginning on page 3, subsection 6.2., and continuing
throughout the text of the rule, by striking the words ‘these
regulations’ and inserting in lieu thereof 'this rule’;

On pages 3 and 4, by striking the subdivision relersnces

'6.3.1.7, '6.3.2.7, '6.3.3.7, '6.3.4.7, and '6.3.5.’, and inserting in




lieu thereof the subdivision references '6.3.a.’, '6.3.k.7, 8.2.c.’,
‘“.3.4.", and '6.3.e.’;

on page 4, by striking the subdivision reference 7.1.1. and
inserting in lieu ThHéreof the subdivision reference 7.l.a.;

Cn page 4, subsections 6.3, 7.3. and 7.3, by striking the word

"

‘Section’ and inserting in lieu thereof the word 'subsecticn’.
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Secretary of State
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Director, Administrative Law
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THE ATTACHED RULE FILED BY YOUR AGENCY HAS RBEEN ENTEREQ INTQ_%OUR
COMPUTER SYSTEM. PLEASE . REVIEW, PROOF. AND RETURN ITTWITH ANY
CORRECTIONS. IF: THERE_ARE NO CORRECTIONS, PLEASE SIGN THIS MEMO
AND RETURN IT TO THIS OFFICE. 7YOU WILL BE SENT A FINAL VERSION OF
THE RULE FOR YOUER RECOEDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN
{(10) WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF
Y¥YOU HAVE ANY QUESTIONS.
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* - THE ATTACHED RULE HAS BEEN REVIEWED AND NEEDS  CORRECTING. THE
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SIGNED:

TITLE OF PERSON SIGNING:

DATE:

NOTE : IF ¥YOU ARE NOT THE PERSON WHO HANDLES THIS RULE, FPLEASE

FORWARD TO THE CORRECT PERSON. — -




33CSR22

- . TITLE 33

e

LEGISLATIVE RULES
DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF WASTE MANAGEMENT

SERIES 22
ASSESSMENT OF CIVIL ADMINISTRATIVE PENALTIES

§33-22-1. General.

1.1. Scope and Purpose. -- This legslative
rule establishes the criteria and procedures that shall
be followed in the assessment of civil administrative
penalties imposed under the provisions of W, Va,
Code §22-18-17 or W. Va. Code .§22-15-15.__

1.2. Authority. - W. Va. Code W, Va.§22-18-17
and §22-13-15.. S _

1.3. Filing Date. - April 5, 1991,
1.4, Effective Date. - April 22, 1991.
§33-22-2, Definitions.

2.1. "Acts" means the West Virginia Hazardous
Waste Management Act (W. Va. Code $22-18-1 et
seq.) and the West Virginia Solid Waste Manage-
ment Act (W, Va. Code §22-15-1 et seq.).

2.2. "Assessment Officer" means g person
appointed by the director to carmy out the review,
assessment, and hearing procedures outlined in these
regulations,

2.3, “Civil Administrative Penalty Referral®
means a written document that includes the observa-
tions made by the inspector relative to the serious-
ness of the alleged violation and any good faith
efforts made to comply with applicable require-
ments as well as any other appropriate factors
established by these regulations.

2.4, "Director" means the director of the West

Virginia Division of Environmental Protection orhis

or her authorized representative.

2.5, 'Facility” means the site of the alleged
violation.

2.6. "Inspector” means an authorized represen-
tative of the director who as a normal function of his
responsibilities conducts inspections, investigations,
or sampling at facxhtzes regulated under either of the
Acts -

~2,7. “Notice of Civil Administrative Penalty®
means a written notification provided to a violator
bv the assessment officer, bw means of ce:tified mail

penalh A notme of cml administrative penalt\
shall include: -

2.7.a. A reference to the section of the
statute, rule, regulation, order, or permit condition
allegedly violated;

2.7.b. A concise statement of the facts
alleged to constitute the violation;

2.7.¢. A statement of the amount of the
initial civil administrative penalty to be 1mposed

~ and

2.7.4 A statement of the alleged violator’s
right to an informal hearing,

2.8, "Notice of Dismissal" means a written
notification provided to a violator by the assessment
officer or the director, by means of certified mail or
personal service, dismuissing and vacating the en-
forcement action. A notice of dismissal mayv be

‘1ssued at any time during the proceedings.

2.9. "Notice of Violation* means a written
notification provided to an alleged violator by the

_inspector within fifieen (13) calendar days of the

date of inspection.

2.10. “"Violator" means the person who is
alleged 1o have violated the Acts, or any rule, regu-
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lation, order, or permit condition imposed pursuant
to the Acts.

2,11, "Written Decision” means a writien
decision furnished to the violator concerning the
director’s final decision regarding the assessment of
a civil administrative pénalty and the reasons there-
for.

§33-22-3. Notice of Violations.

3.1. General. An inspector or other authorized
representative of the director may issue a fiotice of
violation for any viclation he observes.

3.2, Notice Procedures. A notice of viclation

shall be in writing, shall be signed by the inspector
or other authonzed representative of the director,
and shall set forth with reasonable specificity:

3.2.a. The nature of the violation with a
reference to the section of the statute, rule, regula-
tion, order, or pern’ut condition that was all egedh
violated,; : --

3.2b. The time and date of the observance
of the violation; and

3.2.c. A reaschable description of the
facilitv where the violaticn is observed, where
within that facility the observation was observed,
and the point of generation, {reatment, storage, or
disposal at which the violation occurred, if appropri-
ate.

§33-22-4. Penalty Assessment Procedures.

4.1. Review of Nolice of Violation and Penalty
Calculation. The assessment officer shall review

each notice of violation referred to him for civil
administrative penalty assessment to determine:

4.1.a. The appropnateness of & ¢civil ad-
ministrative penalty; T

4.1.b. The initial amount of penalty, if any,
based upon the rates and methods given in these
regulations;

4.1.c. The appropriateness of assessing a
daily civil administrative penalty for continuing
violations,

4.1.4. The total initial ¢ivil administrative
penalty assessed; and

4.1.e. The appropnateness of assessing a

civil administrative penalty against an individual.

4.2. Notice of Civil Administrative Penalty.
The assessment officer shall provide the violator
with;

42.a A notice of civil administrative

__ penalty which shall include procedures for request-

Ing an informal hearing and a notification of appli-
cable time constraints; or

4.2.b. A notice of dismissal.
§33-22-5. Hearings and Appeals.

5.1. Right to Informal Hearing, The violator
shall have twenty (20) calendar davs from his
receipt of the notice of civil administrative penalty
within which to request, in writing, an informal
hearing before the assessment officer. If a hearing
is requested, the assessment officer will hold the
hearing to deduce the acmal facts and circumstances
regarding the wviolation and, based thereon, will
make a final recommendation of civil administrative
penalty assessment to the director. If no hearing is
raquested, the notice of civil administrative penalty
shali become a final order after the expiration of the
twentv-day pericd and the civil administrative

~ penalty shall become due and pavable.

5.2. Notice and Scheduling of Informal Hearing.
If the violator requests an informal hearing within
the twentv-day period, the assessment officer shaii
schedule such & hearing in accordance with the

’ f’o]lowmg procedu:es

52.2 The time and place the informal
hearing is to be held is to be communicated to any
inspector or other authorized representative of the
director who filed a notice of violation bringing
about the informal hearing and tc the violator.
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5.2b. Such comrunication shall bg pro-

vided at least fifteen (135) calendar davs pnor to the

time of the hearing,

5.2.c. The assessment officer may continue
the informal hearing only for good cause shown.

5.3. Informal Hearing Procedures. Aninformal

hearing, as provided bv these regulations, is in-
tended to be an informal discussion of the facts
which gave rise to the issuance of a notice of viola-
tion and shall be conducted in the following manner:

5.3.a. The West Virginia Rules of Civil
Procedure and West Virginia Rules of Evidence
shall not apply.

5.3k A record of the informal hearing is
not required but may be made by any party tc the
hearing at the party’s expense. Any other party to
the hearing may obtain copies thereof at the expense
of the party requesting such copy.

5.3.¢. At formal review proceedings which
mav ensug, no evidence as 1o any statement made by
one party at the informal hearing may be introduced
as evidence by another party, nor may any state-
ment be used to impeach a witness, unless the
statement is or was available as competent evidence

independent of its 1ntroducuon dunna the mformal _

hearing,

5.4, Wrtten Decision. Within thirty {30)
calendar dayvs following the informal hearing, the

director shall issue and fumnish to the violator a

written decision affirming, decreasing, or dismissing
the initial civil administrative penalty assessment
and giving the reasons therefor,

5.5, Request for Formal Hearing. Within thirty
(30) calendar davs after notification of the director’s
decision, the violator may request a formal hearing
before the Environmental Quality Board in accor-
dance with the provisions of the Acts. If no hearing
is requested, the director’s decision shall become a
final order after the expiration of the thirty-day
period and the civil administrative penalty shail
become due and payable.

§33-22-6. Individual Civil Administrative Penal-
ties.

6.1. The director may assess an individual civil

administrative penalty against any corporate direc-
tor, officer, agerit, of employee of a violator, or any

other person, who autherizes, orders, or carries out
a violation of the statute, rule, regulation, order, or
permit condition or who fails or refuses to follow an
order from the director or the chief.

"6.2. In determining the amount of 2 civil ad-
ministrative penalty to be assessed against an
individual, consideration shall be given to the

“criteria specified in Section 7 of this rule.

6.3. The director shall serve on each individual
to be assessed an administrative penalty a notice of
individual civil administrative penalty assessment,
For purposes of Section 6.3 of this rule, service
shall be degmed fo be sufficient if it satisfies Rule 4
of the West Virginia Rules of Civil Procedure for
service of a summons and complaint. A notice of
individual crvil adminsstrative penalty assessment
shall include:

6.3.a. A reference ¢ the section of the

~ statute, rule, regulation, order, or permlt condition

allegedly violated;

6.3.b. A concise statement of the facts
alleged to constitute the violation:;

- 63.c. A statement of the amount of the
individual civil administrative penalty to be im-
posed.

6.3.d._A copy of the underlving notice of

S 1olatlon and

_6.3.e. A statement of the individual's right

10 an informal hearing,

6.4. The individual shall have twenty (20)
calendar days from his receipt of the notice of
individual civil administrative penalty assessment in
which 1o request, in writing, an informal hearing
before the assessment officer. If no hearing is
requested, the notice of individual civil administra-
tive penalty shall become a final order after expira-
tion of the thirty-day period and the individual civil
administrative penalty shall become due and pay-
able,
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6.5. The informal hearing, if requested, will be
scheduled and conducted pursuant to subsection 3.2
et seq. of this rule.

§3-22-7. Civil Administrative Penalty Calcula-
tion Procedures,

7.1. The director shall calculate a civil adminis-
trative penalty by taking into account the serious-
ness of the alleged violation, negligence or good
faith on the part of the violator, the type of facility,
and any history of noncompliance by the viclator.

7.1.a. Seriousness of Violation. The direc-

tor shall take into account the seriousness of the

violation by assigning a rating for the extent of
deviation from the requirement of the statute, rule,
regulation, order, or permit condition in accordance

with Table A of these regulations and a rating for

the potential harm which may have resulted from the
alleged violation in accordance with Table B of
these regulations. These "seriousness of violation
ratings shall be used to determine the base penalty
amount of the civil administrative penalty assess-
ment through the use of Tables C and D of these
regulations. Table C of these regulations shall be

used for hazardous waste violations. Tabie D of
these regulations shall be used for solid waste

violations.

7.2. Negligence/Good Faith, The director shall
take into account the negligence or good faith which
the violator displayed with regard to the alleged
violation by assigning a rating in accordance with
Table E of this rule. The negligence/good faith
rating shall be used to determine the multiplving
factor to be applied to the base penalty amount
through the use of Table F of this rule.

7.3. Adjustment Factor. The director shall take

into account the type of facility by assigning an _
adjustment factor in accordance with Table G of this

rule. The subtotal calculated pursuant to subsec-
tions 7.1 and 7.2 of this rule shall be multiplied by
the adjustment factor.

7.4. History of Noncompliance. The director
shall take into account the violator’s history of

noncompliance by determining the number of

previous enforcement actions (administrative, civil,
or criminal) which have been taken against the
facility during the twenty-four (24) months prior to
the violation. Those enforcement actions which
~ were withdrawn, dismissed, or vacated shall not be

" included in this determination. The number of

previous enforcement actions shall be used to
determine the dollar amount to be added to the
penalty through the use of Tables H and [ of this
rule, Table H of this rule shall be used for hazardous
waste violations. Table I of this rule shall be used

_for solid waste violations.

7.5. The civil administrative penalty shall be
calculated by multiplying the base penalty amount
(established from the seriousmess of viclation
pursuant to subsection 7.1 of this rule) by the
multiplying factor (established from the negli-
gence/good faith ratings pursuant to subsection 7.2
of this rule), multiplving that product by the adjust-
ment factor (established from the adjustment factor
pursuant to subsection 7.3 of this rule) and then
adding to that product a dollar amount (established

“from the history of noncompliance pursuant to

subsection 7.4 of this rule) through the use of Table

“J of this rule,

7.6. The civil administrative penalty assessed
may not exceed the maximum assessments pre-
scribed by the Acts. The maximum assessment for
hazardous waste violations shall not exceed seven
thousand five hundred dollars ($7,500) per day per
violation, up to a maximum of twenty-two thousand
five hundred dollars ($22,500) total penalty. The
maximum assessment for solid waste violations
shall not exceed five thousand dollars ($5,000) per
day per violation, up o a maximum of twenty
thousand dollars ($20,000) total penalty.
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- . TABLEA

Pt

Ratings for Deviation from Requirements

1 to 3 - The violator had completed nearly all requirements of the statute, rule, regulation, order, or permit
condition in question. However, thers were some aspects of the. requirements which were ¢learly not
accomplished or the requirements were cornpleted In most, but not all, areas of the facility. '

410 6 - The violator had completed approximately one-half of the requirements of the statute, rule, regulation,
order, or permit condition in question or the requirements were not completed in approximately one-half of the
areas of the facility.

710 9 - The violator has completed almost none of the requiraments of the statute, rule, regulation, order, or
permit condition in question. However, some aspects of the requirements clearly were accomplished or the
requirements were not completed in most, but not all, areas of the facility.

10 - The violator had not completed any of the requirements of the statute, rule, regulation, order, or permit
condition in question or the requirements wére fiot completed in any area of the facility,

TABLE B

Ratings of Potential for Harm

1103 - The violation is of an administrative nature and could not result int a potential for harm to human health
or the environment, ' ’ .

410 6 - The violation is of an administrative or a physical nature and may result in a minor potential for harm
to human health or the environment. o

harm to human health or the environment,

10 - The violation 1s of an administrative or physical nature and may result in a major potential for harm to
human health or the environment.
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TABLE C

-~

Seriousness of Hazardous Waste Violation

Deviation from Requirement

1 2 3 4 5 6 7 8 9 10
Potential
for Harm
1 200 245 300 365 440 525 620 730 855 1000
2 300 ° 345 400 465 540 625 720 830 935 1100
3 500 545 600 ~ .665 740 825 920 1030 1155 1300
4 1800 845 900 965 1040 1125 1220 1330 1455 1600
5 1200 1245 . 1300 1365 _ 1440 1525 1620 1730 1855 2000
6 1700 1745 1800 1865 1940 2025 2120 2230 2355  2500°
7 2250 2295 . 2330 2415 2490 2575 _ 2670 2780 2905 3050
8 2850 _ 2895 2950 _ 3015 . 3090 _ 3175 3270 3380 3505 3650
g 3500 3545 3600 . 3665 . 3740 3825 3920 4030 4155 4300
10 4200 4245 4300 4363 4440 4525 4620 4730 4855 3000




e
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TABLE D

Seriousness of Solid Waste Violation

Deviation from Requirement

1 2 3 4 5 6 7 8 9 10
Potential
for Harm
i .100 140 150 250 320, 400 450 590 700 725
2 200 240 290 . 350 _ 420 . 500 590 690 800 825
3 400 440 490 550 620 .700 790 890 1000 1125
4 700 740 790 850 920 1000 1090 1190 1300 1425
5 1025 1065 1115 1175 1245 1325 1415 1515 1625 1750
6 1375 1413 1465 1525 1595 1675 1765 1865 1975 2100
7 1725 1765 1815 1875 1945 2025 2115 2215 2325 2450
8 2075 2115 2165 2225 2295 2375 2465 2565 2675 2800
9 2425 2465 2515 _ 2575 2645 2725 2815 2915 3025 3150
10 2775 2815 2865 2925 2995 3075 3165 3265 3375 3500
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- . TABLEE

P
Ratings for Negligence/Good Faith
1 - The violation is not the result of negligence and the violator expended all possible effort to comply with
the requirement in question or the violator has completed all actions to correct the violation.
2 to 4 - The violation is the result of an oversight by the violator and could have been avoided if a more
conscientious effort had been made in the operation of the facilitv or the violator has begun but not completed

curTent actions to cortéct the violation.

5to 7 - The violation is obvious and a result of a lack of reasonable care by the viclator or the violator has
taken inadequate action to correct the violation,

8 to 10 - The viclation is the result of a complete disregard for the requirement in question or the violator failed
to respond to a previous enforcement action pértaining to the same requirement.

TABLE F

Negligence/Good Faith

Negligence/Good Faith Multiplving Factor
1 0.5
2 : . 0.6
3 : | o oL 07
4 0.8
5 R 1.0
& ) : 1.2
7 | 1.4
8 T ' 1.6
9 1.8

10 ' ' 2.0
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- . TABLEG

-

Adjustment Factor

Type of Facility ~_ Multiplying Factor

Conditionally Exempt Small Quantity
Hazardous Waste Generator; Hazardous
Waste Transporter 0.5

Small Quantity Hazardous Waste
Generator; ST e
Class C Solid Waste Facility;
Class D Solid Waste Facility; o
Transfer Station; Open Dump ' ' 0.75

Hazardous Waste Generator,
Class B Solid Waste Facility, - _
Class E Solid Waste Facility ) _ 7 N 1.0

Hazardous Waste Treatment, Storage,

or Disposal Facility;

Class A Solid Waste Faeility,

Class F Solid Waste Facility o ) 1.5




Number of Previous
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TABLE H

History of Hazardous Waste Noncompliance

Enforcement Actions =~ - Dollar Amount
1 $250.00
2 - - $300.00
3 $1000.00
4 - $1750.00
5 - $2750.00
6 $4000,00
7 and greater §5500.00

10
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TABLE1

History of Solid Waste Noncompliance

Dollar Amount

Enforcement Actions
1 $100.00
2 $200.00
3 $350.00
4 $550.00
3 $£830.00
6 $1250.00
7 $1630.00
8 $2150.00
S . $2750.00
10 and greater $3350.00 .

11
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- . TABLEJ

g

Calculatien of Civil Administrative Penalty Assessment

Seriousness of Violation

Neghigence/Good Faith _ X
Subtotal:

Adjustment Factor X
Subtotal: . . O
History of Noncompliance +

Total Assessment:

12




