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Executive Office
#10 McJunkin Road
Nitro, WV 25143-2506
Telephone No: (304)759-0575
Fax No: (304)759-0526

West Virginia Bureau of Environment

Cecil H. Underwood Michael C. Castle
Govemnor Commissioner

July 14, 2000

Ms. Judy Cooper

Director, Administrative Law
Division

Secretary of State's Office

Capitol Complex

Charleston, WV 25305

RE: 33CSR20 - "Hazardous Waste Management Rule"
Dear Ms. Cooper:

This letter will serve as my approval to file the above-referenced Legislative Rule
with your Office and the Legislative Rule-Making Review Committee as "Notice of a Public
Hearing/ Comment Period on a Proposed Legislative Rule.”

Your cooperation in the above request is very much appreciated. If you should
have any questions or require additional information, please call Carrie Chambers in my
Office at 759-0515.

Sincerely,

kol CCa

Michael C. Castle
Commissioner

MCC:cc

cc:  Mike Dorsey
Carrie Chambers




BUREAU OF ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTION

BRIEFING DOCUMENT

Rule Title;: Hazardous Waste Management
A. AUTHORITY: WYV Code Section 22-18-6

B. SUMMARY OF RULE:

The proposed amendment to this rule is being submitted in order to adopt federal
regulations by reference, and to adopt, ahead of schedule, two less stringent federal
regulations, which are final rules titled “180-Day Accumulation Time Under RCRA for Waste
Water Treatment Sludges From the Metal finishing Industry” and “Hazardous Waste
Management System; Modification of the Hazardous Waste Program; Hazardous Waste
Lamps”.

C. STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:

This proposed amendment to this rule ensures that the State Hazardous Waste Program
remains consistent with and equivalent to the federal program, and incorporates two
additional federal rules that ease the burden on the regulated community while encouraging
recycling and waste minimization.

D. FEDERAL COUNTERPART REGULATIONS - INCORPORATION BY
REFERENCE/DETERMINATION OF STRINGENCY:

WYV Code §22-1-3 in conjunction with the WV Code §22-1-3(a) requires, in part, the
Director of the Division of Environmental Protection to determine if a new or amended
environmental provision should be the same in substance as a counterpart federal regulation.
If the new rule should be the same in substance as the counterpart federal regulation, then the
Director shall incorporate by reference, to the greatest extent possible, the federal counterpart
regulation. If the Director determines the rule should not be the same in substance as the
federal counterpart rule, then the Director shall file a statement setting forth the difference
between the proposed rule and the counterpart federal regulation. W. Va, Code §22-1-3a
requires the Director to conduct the stringency determination and provide specific reasons for
deviation of the proposed state rule from the federal counterpart regulation.

The proposed amendment to the rule will adept additional federal counterpart regulations by
reference.

E. CONSTITUTIONAL TAKINGS DETERMINATION:




In accordance with §22-1A-1 and 3(c), the Director has determined this rule will not
result in taking of private property within the meaning of the Constitution of West Virginia
and the United States of America.

F. CONSULTATION WITH THE ENVIRONMENTAL PROTECTION ADVISORY
COUNCIL:

These proposed rule amendments were discussed during the meeting of the
Environmental Protection Council on July 6, 2000. Those minutes are attached.




MINUTES

ENVIRONMENTAIL, PROTECTION ADVISORY COUNCIL

July 6, 2000, Director's Conference Room, Nitro

The twenty-first meeting of the DEP Advisory Council was held
Thursday, July 6, 2000, in the Director’s Second Floor Conference
Room located in Nitro. Chairman Mike Castle called the meeting
to order at 10:00 a.m.

ATTENDING:

Advisory Council Members:

Mike Castle, Chairman
Lisa Dooley
Jacqueline Hallinan
Bill Raney

Rick Roberts

Bill Samples

Environmental Protection:

Greg Adeolfson Ava King

John Ailes Brian Long
John Benedict Pam Nixon

Al Blankenship Rocky Parsons
Carrie Chambers Jennifer Pauer
Dick Cooke Cap Smith
Mike Dorsey Randy Sovic
Andy Gallagher Charlie Sturey
Randy Huffman Darcy White

John Johnston

1) Review and Approval of April 6, 2000 Minutes.
The April 6 Minutes were approved with note of two minor
revisions.

2) Discussion of Proposed Rule Amendments -~ 2001
Legisgslative Segsion. In accordance with WV Code §22-1-1(c},

and DEP's rule-making procedure policy that was implemented in
19928, and included involving DEP's Advisory Council in DEP's
rule-making process as early as possible to enable the Council to




review, comment, and make recommendations to the Director on the
proposed Legislative rules before they are filed for public
hearing, the following proposed rules were brought to the
Council's attention.

John Benedict, Deputy Chief of the Office of Air Quality
(OAQ}, reviewed the following OAQ rules:

O 45CSRl1 - "NO, Budget Trading Program as a Means of
Control and Reduction of Nitrogen Oxides"

O 45CSR6 - "To Prevent and Control Air Pollution From
Combustion of Refuse™

O 45CSR15 -~ "Emission Standards for Hazardous Air
Pollutants Pursuant to 40 CFR Part 617

Q 45CSR16 - "Standards of Performance for New Stationary
Sources Pursuant to 40 CFR part 60"

O 45CSR23 - "To Prevent and Control Emissions From
Municipal Solid Waste Authorities"

0 45CSR25 - "To Prevent and Control Air Pollution From
Hazardous Waste Treatment, Storage, or Disposal
Facilities"

O 45CSR30 - "Requirements for Operating Permits”

O 45CSR34 - "Emission Standards for Hazardous Air
Pollutants for Source Categories Pursuant to 40 CFR Part
63“

In discussion of 45CS$R1, John explained to the Council that
they did not have the companion rule {which is 45CSR26) to this
proposed rule amendment, but Council will be provided a copy of
the proposed rule when the draft is complete. Both rules have
been drafted as a response to EPA's NO, SIP Call. Failure of
states to respond to the SIP Call will result in a NO, federal
implementation plan or federal program to reduce NO, emissions
under Section 126 of the CAA. John explained that OAQ is late in
drafting both rules because they were waiting until several
issues were settled in federal court. EPA is now requiring, and
the federal courts concurred, that states develop rules and meet
the conditions of the SIP Call by October 28, 2000. EPA's SIP
Call affects major utility sources, cement kilns, and large




industrial-type boilers (those exceeding 250 lbs/mmBtu). The SIP
Call originally included internal combustion engines.

45CSR1 establishes standards specifically for non-utility
boilers, and follows EPA's model rule that states are to use in
developing their SIPS. The model rule incorporates standards to
allow sources to trade emissions between states. Therefore,
states do not have a lot of flexibility to adjust their state-
specific rules, if they want their sources to participate in a
national NO, budget-trading program.

John informed the Council that 45CSR15 adopts by reference the
new federal provisions for emission standards for hazardous air
pollutants (NESHAPS), and other regulatory requirements as
outlined in 40 CFR Part 61, as of June 1, 2000. This alsc applies
to 45C8R16, which specifically includes associated reference
methods, performance specifications, other test methods, and a
minor correction to the reporting requirements for industrial-
commercial-institutional steam generating units.

45C8R6é prevents and controls particulate matter air
pollution from the combustion of refuse by the prohibition of
open burning. This proposed rule also establishes weight and
visible emission standards for incinerators and incineration, and
is part of the West Virginia State Implementation Plan {(SIP)
approved by EPA. The rule does not prohibit bonfires, campfires,
or other forms of open burning for the purpcses of personal
enjoyment and comfort, but establishes standards for open
burning. The proposed revisions are intended to exempt certain
flares and flare stacks from the requirement to obtain a permit
under 45CSR13.

45C8R23 - This rule was first promulgated approximately
three years ago, and for the most part adopts new federal
standards by reference. There is a specific plan that each state
puts together for "existing sources" that OAQ has done for
previous rule versions, and the plan for West Virginia has been
approved by EPA,

45CSR25 - This rule establishes a program of air quality
regulation over the treatment, storage, and disposal of hazardous
wastes. John informed Council that this proposed rule amendment
is incorporating additional federal requirements promulgated by
EPA, as of June 1, 2000. There is a shift from the Rescurce
Conservation and Recovery Act (RCRA) requirements into the Clean
Air Act (CAA) programs that OAQ operates. Many of the RCRA
provisions previously contained in this rule are now being




shifted to 45CSR34 (which will be discussed later in the
meeting). John said this proposed rule amendment is also
necessary to maintain consistency with the Office of Waste
Management's current rule - 33CSR20.

45CS8R26 (copy not provided for Council at this time)
specifically addresses NO, reduction requirements for electric
generating units. This rule deviates somewhat from EPA's model
rule, but follows the Governor's Coalition proposal. EPA's model
rule requires electric generating units .15 lb/mmBtu NO, limits,
which is roughly an 85% reduction in NO, emissions. Whereas, the
Governor's coalition proposal requires .25 lb/mmBtu NO, limits,
or 65% reduction from their 1999 emissions.

45CSR30 establishes a comprehensive air guality operating
permits program consistent with the requirements of Title V of
the federal Clean Air Act and 40 CFR Part 70. These proposed
amendments will incorporate various corrections and revisions
assoclated with the November 1995 Federal Register Notice. John
said OAQ has deferred making these changes until now in
anticipation of additional changes they believe EPA will make in
Part 70. There also has not been a great deal of concern since
OAQ has received interim approval of the program since 1994;
however, EPA was recently sued for issuing these interim
approvals. This put OAQ in the position of amending the rule to
comply with the November 1995 requirements, so that QAQ can
receive final approval from EPA. John said the rule may need to
be modified again in the near future when {and i1f) EPA modifies
the Part 70 requirements.

45CSR34 - This rule provides authority for the Director to
determine and enforce case~by-case maximum achievable control
technology (MACT) standards for major hazardous air pollutant
sources, in the absence of a federal standard under certain
circumstances, as required for permit program approval under
Title V of the CAA. John said this proposed amendment does
delete the requirement that OAQ do a case-by-case MACT analysis
for sources that modify. He said this is a fairly significant
change in the rule. Previously, and even under OAQ's Title V
program, sources that do even slight modifications and were to
eventually receive a MACT standard from EPA, were required to
make some kind of guess as to what that standard was under such
modification, and then do a case-by-case analysis tc make that
source comply with what everybody thought would be the ultimate
MACT standard for that source. EPA was sued over this particular
requirement, and has since removed the requirement from the Title
V program. As mentioned earlier in the meeting, CAQ is also




proposing incorporating the provisions in 45CSR25, pertaining to
hazardous waste combustors, intoc this rule.

After discussions and questions concerning OAQ's proposed
rules, Council recommended the following to Chairman Castle:

Bill Raney deferred to Ray Joseph, representing the natural
gas industry, for questions concerning Section 6 of 45CSR6 (To
Prevent and Control Air Pollution From Combustion on Refuse)
requirements for Permits before the installation and use of
emergency flares. The concern from Mr. Joseph was that in
certain situations emergency flares would exceed permitting
trigger levels requiring a permit pursuant to 45CSR13. John
Benedict concurred that permits would be required under those
circumstances. However, that should not be that much of a burden

since the emissions from a majority (90% +) of emergency flares
used in the natural gas industry would be below permit trigger
levels. It was noted that Section 6 was specifically revised to
allow the use of emergency flares for the natural gas industry,
and that others in QOAQ were more directly involved in drafting
the specific language in Section 6. Mr. Benedict recommended
that proposed rule 45CSR6 go to public notice as drafted, and
that the OAQ would meet with representatives of the natural gas
industry to further discuss their concerns, and possibly consider
revisions in Section 6.

Bill Raney asked if the Administrative Procedures Act
requires Fiscal Notes to be completed as to the implications of
the rule on the regulated community. Carrie Chambers advised Mr.
Raney that fiscal notes are prepared for each rule before they
are filed for public hearing, but the fiscal note requires
information on the cost to the state in implementing the proposed
rules, not on the regulated community. The Fiscal Notes are a
work-in-progress, and will be submitted to Council after they are
completed. Mr. Raney expressed his concern by stating that he
has a problem in approving the proposed rules without the Council
reviewing these documents beforehand. He said agencies have
typically been known to crank out the standard responses to the
fiscal notes, which leads to problems during the Legislative
Rule-Making process, Bill Samples said he wasn't sure if the
Council has a right to approve or disapprove the proposed rules,
but only that the Director is to consult with Council on the
proposed amendments, and then consider their comments. Mr. Raney
stated that he would still like his concerns noted and included
in the minutes that will be filed with the proposed rules.




Mr. Raney said he would also like to ask why there is
nothing on the agenda concerning the Environmental Quality
Board's (EQB) Water Quality Standards rule. Carrie Chambers
explained that she has included a copy of EQB's rule (and also
three of the Solid Waste Management Board's proposed rules), for
Council's review, in the notebooks containing DEFP's rules. She
wvent on to explain that since the Boards have their own rule-
making authority under $§22B-3-4, they are not required to go
before the Advisory Council during the rule-making process.

Mr. Raney said that DEP has a huge obligation in regards to
water quality standards, regardless of who has the rule-making
authority. He also said that the rules as proposed are huge, and
the implications to the regulated community are immense.

Chairman Castle said he would try to find someone from OWR
or EQB to discuss EQB's rule later in the meeting.

0O 60CSR4 - "Awarding of West Virginia Stream Partners' Program
Grant Rule."

Jennifer Pauer, Program Coordinator for the Stream Partners’
Program, briefed Council members on the proposed amendments to
60CSR4. Jennifer said this rule was filed as an emergency rule
in March. After one year of implementing the rule, it was
discovered that the rigid spending caps contained in the original
rule made it difficult to implement as intended by §20-13-4. The
proposed amendments will loosen these spending caps, and
therefore make it easier for grant recipients to complete their
watershed improvement projects. The rule also contains minor
technical cleanup.

After discussion and questions from the Council, there were
no substantive recommendations made to the Director concerning
the proposed amendments to 60CSR4.

a 199CSR1 -~ "Surface Mining Blasting Rule"

Darcy White, Office of Explosives and Rlasting (OEB),
briefed Council on 199CSR1. Darcy explained that many of the
proposed amendments to the Surface Mining Blasting rule are
technical cleanup in nature and also involve changing the order
of some provisions to improve clarity. Sections covering
inspections and enforcement and appeals were extracted from
portions of existing 38CSR2, the Surface Mining and Reclamation
rule. These sections are being amended into the current rule to




ensure OEB has authority to enforce a program that will satisfy
OSM requirements. Another section extracted from 38CSR2 deals
with pre-blast survey requirements, and is necessary if OEB is to
gain OSM approval of the proposed rules. Darcy said that
subsection 3.11 alsoc contains a proposed revision that allows the
Director to further restrict blasting on a case-by-case basis as
an alternative to prohibiting blasting altogether. To correspond
with the blaster's certification rules approved by 0SM, and to
help improve certified blaster's professionalism and knowledge,
the requirements for blaster's certification is also being
proposed as an amendment to this rule.

Larry Harris, Advisory Council member, was unable to attend
the meetings however, he expressed the following comments on
199CSR1 by e-mail. He asked whether these blasting rules will
also apply to the quarry bill and rules. He said that in the
Surface Mining Blasting rule there seems to be some consideration
of the premining groundwater/wells. This presumes that any
taking of this water right from nearby landowners is cause for a
claim. Is this also true for limestone gquarries?

Darcy responded by saying that no, 199CSR1 applies only to
coal mining. Blasting requirements for quarries are addressed in
§$22-4 (revised during the past legislative session, and effective
this July). Rocky Parsons is currently working on a rules
package as required by this legislation. Until those are
pbromulgated, there is no change in blasting requirements for
quarries.

After discussion and guestions from the Council, there were
no recommendations made to the Director concerning the proposed
amendments to 189CSRI.

John Johnston, Chief of the Office of 0il and Gas, discussed
the following proposed rules.

O 35CS8R4 -~ "0il and Gas Wells and Other Wellsg™

O 35CSR7 - "Certification of Gas Wells"™

John told Council that there are three prcposed amendments
to 35CSR4 and one to 35CSR7 that are both fairly straightforward.
He said the proposed amendments in 35CSR4 will: 1) allow the
plats to be submitted electronically. This is the first step in
relation toc authorizing permitting electronically for oil and gas
wells; 2) will apply to the procedure for well transfer. These
proposed amendments will eliminate the pre-circular, and cut the




paperwork and mailing in half that the Office of 0il and Gas must
perform in the transfer process. This will also allow the
transfer of well responsibility to occur in a more timely manner;
and 3) will waive the new certification for the reuse of plats
when applying for plugging permits.

35CSR7 - The Federal Energy Regulatory Commission is
proposing to reinstate certain regulations regarding well
category determination under the Natural Gas Policy Act of 1978,
Section 503. This section allows natural gas producers to obtain
tax credits under Section 29 of the Interval Revenue Code.
Section 503 first requires a determination by the local
regulatory agency that a well is producing one of the types of
gas eligible for the Section 29 tax credit. The promulgation of
these proposed rules will enable the Office of 0il and Gas to
review and conduct the first determination.

After discussion and guestions from the Council, there were
no substantive recommendations made to the Director concerning
the proposed amendments to 35CSR4 and 35CSR7.

The following Office of Waste Management rules were

discussed:
0 33CSR3 - "Yard Waste Management Rule"
@ 33CSR5 - "Waste Tire Management Rule"
QO 33CSR20 - "Hazardous Waste Management Rule"
O 33CSR32 - "Underground Storage Tank Insurance Fund”

Dick Cooke, Assistant Chief, Office Waste Management (OWM),
briefed Council on 33CSR3. He said OWM has taken a policy
statement, that with a change in the yard waste laws
approximately two years ago, provided for the Director to provide
for reasonable and necessary exceptions to the prohibition of
yard waste in landfills. This provision was not incorporated
into the rule as the Legislature intended at that time. This
proposed amendment incorporates that exception into the rule, and
will allow West Virginia residents to dispose of small guantities
of domestic yard waste in solid waste landfills, where there is
no other option available.

Dick Cooke explained to Council that SB 427 (the Tire Bill)
mandated that emergency rules be promulgated under 33CSR5. The




proposed emergency rule, among other amendments, will allow the
disposal of waste tires in solid waste landfills, but only when
the state agency authorizing the remediation or cleanup program
has determined there is no reascnable alternative available. The
proposed amendments also adds permitting or other requirements
for salvage yards, waste tire dealers, waste tire transporters,
and commercial landfill facilities.

Mike Dorsey, Assistant Chief, OWM, next discussed 33CSR20. He
explained the rule is being amended to adopt by federal reference
the 1999 changes made to 40 CFR Parts 260 through 279. Those
amendments include Hazardous Waste Management System:
Modification of the Hazardous Waste Program, Hazardous Waste
Lamps, and 180-day Accumulation Time Under RCRA for Waste Water
Treatment Sludges from the Metal Finishing Industry. These
amendments are less stringent than federal regulations and are
intended to assist the regulated community, and encourage
recycling and waste minimization.

Mike said OWM has two rule amendments this year that deal with
underground storage tanks. The first, 33CSR30, applies to a very
small segment of the population. This rule, as well as federal
EPA requirements, requires that all underground storage tanks
(UST} have corrosion protection by December 22, 1998. Many UST
systems were upgraded to meet the standards rather than new USTs
being installed; however, the UST inspectors are finding that
many of the systems were not installed correctly. Since the
current rules do not specifically require certification of
persons who install corrosion protection, the burden falls solely
on the UST owners and/or operators to correct the system. This
proposed amendment should prevent this from continuing in the
future.

33CSR32, OWM's final proposed rule, deals with the Underground
Storage Tank Insurance Fund. This rule requires that accrued
interest on the UST Insurance Trust Fund Capitalization Fund
remain in that fund. The UST Administrative Fund has been
depleted, and the annual registration fee assessment no longer
generates enough revenue to support the UST program. The
expenditures from the UST Administrative Fund are used as the
required match for the federal grant. Unless more revenue 1is
deposited in the UST Administrative Fund, there will be
insufficient funds to pay personnel and other operating costs.
The proposed amendments to this rule will allow the transfer of
the interest money and alleviate the need to increase the annual
registration fees. Mike said this amendment has the full support
of the UST Advisory Committee.




After discussion of OWM's proposed rules, the feollowing
amendment to 33CSR5 (the Waste Tire Disposal rule) was offered by
Counsel:

Bill Samples said that section 3.1.a indicates that a permit
is required for persons who generate waste tires, but he couldn't
find a definition of "generator,” and this could be confusing
wvhen trying to interpret the rule. Cap Smith, Chief of OWM, said
that is a very good point, and it will certainly be taken into
consideration during the public hearing/comment period timeframe.

The following Office of Mining and Reclamation rules were
discussed:

O 38CSR2 - "WV Surface Mining Reclamation Rule"
Q 38CSR3 -~ "Rules for Quarrying and Reclamation”

John Ailes, Assistant Chief, OMR, briefly described the
proposed amendments to 38CS8SR2, and noted that most of the
amendments deal with Office of Surface Mining program amendments.

After discussion/questions concerning 38CSR2, the following
comments were made by Council:

In Section 14.15.f, OMR is proposing to tie contemporaneous
reclamation to reclamation liability. The proposed amendment
stated that the reclamation liability cannot exceed the bond
posted for the site. Bill Raney stated his concern with limiting
the area to be disturbed based upon liability. He questioned who
wvould be determining reclamation liability, and how. He said
that he understands the reascning, but would like to go on record
as being "cautiously reserved," and additional comments would be
forthcoming during the public hearing/comment period.

The proposed amendment to strike Section 23, which deals with
coal extraction as an incidental part of development of land for
commercial, residential, industrial or civic use, was questioned
by Council. John explained to Council that this provision was
amended into the rule a few years ago, but never approved by OSM,
and therefore deleted from the rule mainly as a cleanup. Bill
Raney said that he is hesitant to see the Section deleted from
the rule since it is still in DEP's statute, and has been
beneficial to businesses several times throughout the state.
After further discussion, Chairman Castle agreed to reinstate
Section 23 and will work with OSM to seek program approval.
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Rocky Parsons, OMR Assistant Chief, discussed the newly-
proposed Quarry mining rules, 38CSR3, authorized in HB 4055,
effective June 8., He said that the Statue was developed through
the stakeholders' process, and the rules have been drafted the
same way. DEP intends to file the rules as "Emergency," and at
the same time file the rules to go through the normal legislative
rule-making process. He said it is still a working document, but
any changes made will be as a result of the stakeholders'
process.

After discussion/questions on 38CSR3, the following comments
are noted by Council members:

Mr. Larry Harris commented by e-mail on 38CSR3. He stated
that his concerns for quarries are "related to degradation of
nearby streams and water tables. Where limestone is located the
quality of streams is generally high, often being trout streams.
Quarries can alter the quality of the stream through siltation,
and the quantity through alterations of the water table due to
blasting. Hence, we want to make sure that the rules adequately
address these two issues. I think that the water quality
baseline studies should include a bottom fines analysis of
receiving streams. Duffield of the Forest Service has
established a direct relationship between the % of fines in
stream sediment and the biological productivity of the stream.
Having a baseline value for the receiving stream, and requiring
monitoring to assure that this figure is not increased to the
proint where productivity is altered, would be a suitable
protection for the stream - Part of 3.5 of the proposed rules."

Mr., Harris also noted his objection to calling streams
"Natural Drainways"” in subsection 2.17 of the definitions - He
stated that "this nomenclature lowers the status of streams to
drains, which are essentially industrial conduits or pipes. Very
often these streams are manipulated in a way that destroys
habitat and degrades the productivity of that stream.”

Rocky responded that he will take these comments to the next
stakeholders' meeting for their consideration, including a
Ppossible rewrite of 2.17.

Mr., Harris also asked if there are any preblast assessments or
surveys of the groundwater level. Rocky responded by saying that
breblast surveys do require a sampling of the water wells. With,
quarries, operations in existence now have a year to do a
preblast survey to the nearest protected structure within 1,000

11




feet of the blasting area. A new permit has to do a preblast
survey for any structure within 1,500 feet of the blasting area,
as opposed to 1/2 mile with coal.

Bill Samples pointed out section 7.4.b., that deals with
sediment control, seems to be awkwardly worded. As it is worded,
the Director has to make a very definitive determination on
something that the applicant only has to have a reasonable
likelihood of. Chairman Castle agreed with this comment, and the
rule will be amended accordingly.

Mr. Samples also noted in 7.4.c., that normally in an
environmental regulation when something has to be removed, you
say it has to be disposed of in an appropriate manner. Chairman
Castle agreed with this comment and amendment to this section.

3. Open Discussion.

Chairman Castle introduced Libby Chatfield, Technical Advisor
for the Environmental Quality Board. Chairman Castle thanked
Libby for taking the time to appear before Council to discuss
46CSR1, EQB's Water Quality Standard Rule. Randy Sovic, DEP's
Office Water Resources, also participated in the discussion.

After discussions/questions concerning the proposed EQB rule,
the following comments are noted from Council members:

Bill Raney said that even though the Boards (the Environmental
Quality Board and Solid Waste Management Board) are not regquired
to come before the Council with their proposed Legislative rules,
he would like to go on record as being "absolutely in opposition”
to the proposed Groundwater Quality Standards' rule amendments
until a full-blown, socio-economic impact statement is done. He
said he does take exception to the fact that the Board can
autonomously go forward with the rules without coming to the
Advisory Council, and that he believes the obligations and costs
will be enormous, both to the state and to industry.

Lisa Dooley stated that she is in complete agreement with Mr.
Raney, and would alsc like to go on record as being opposed to
EQB's proposed rule. She said that the proposed rule amendments,
especially as they relate to the economic development part, very
much concern her. She believes any economic development in West
Virginia will be subject to the state’s anti-degradation policy.
And that policy should be reviewed and compared to surrounding
states so that it is not detrimental for businesses and
municipalities.
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Bill Samples said that there is a multitude of concerns with
this rule amendment, and that industry certainly has a major
concern with it. He said that other states with anti-degradation
rules may not have brought things to a stop, but certainly
delayed them. He said that he would also like to go on record as
being opposed to this rule amendment.

Rick Roberts asked to be included, for the record, his
opposition to the proposed rule.

Director Castle said that the connection and link to DEP with
regard to implementing the proposed EQB rules will definitely be
taken into consideration.

Before adjournment of the meeting Bill Raney said he would
like to go on record to thank Carrie Chambers for putting
together the rules package and e-mailing them to Counsel in a
timely fashion. Chairman Castle adjourned the meeting at 4:00

p.m.
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APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Title 33 Series 20 - Hazardous Waste Management Rule

Type of Rule: X ___Legislative Interpretive Procedural
Agency: Division of Environmental Protection
Address: Office of Waste Management

1356 Hansford Street

Charleston, WV 25301-1401 Attn: Mike Dorsey

Personal Services

Current Expense

Repairs and
Alterations

Equipment

Other

2, Explanation of above estimates:

* Overall, this years” rule adopts federal regulations that are less stringent than last years
rule. The two attached final rules should normally economically benefit the regulated community
and el not increase the burden placed on the agency to a significant degree. For example, the
first new rule regulates lamps that contain mercury as universal waste rather than hazardous waste
to encourage recycling. In fact, this rule is already found in 33 CSR 20. The adoption of the new
rule primarily clarifies the definition of the lamps being regulated.




The second new rule is an example of a less stringent policy toward metal finishers
allowing them to accumulate F006 waste for an additional 90 days prior to off-site shipment.
The EPA has estimated a national savings for the metal finishers of between $3.9 million to $5.3
million dollars annually. This averages out to be less than one percent of a typical metal
finisher’s annual sales.

Please see the economic impact statements in the two rules included in this package.
3 Objectives of these rules:

The objective of this rule is to stay in compliance with federal guidelines when implementing the
State hazardous waste program. The consistency achicved in these revisions assures the State of
maintaining its authorization status and, in turn, the continued receipt of federal funds that are
needed to implement the program. Note: The State Hazardous Waste Program has been
reauthorized by FPA as of July 106, 2000

4. Explanation of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Government.

There is believed to be no significant economic impact on the agency to implent
these rules.

B. Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.

The metal finishing industry should benefit somewhat from longer accumulation
times for FO06 waste and should benefit from waste minimization activities. See
EPA’s economic discussion.

C. Economic Impact on Citizens/Public at Large.

There should be no significant economic impact on the public at large from this
years’ rule. As the public becomes more aware of the universal waste status of
mercury containing lamps and recycling of these lamps increases, mercury is
expected to be more efficiently removed from the environment.

Date: @aj/} /C/; DQOOO
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TITLE 33
LEGISLATIVE RULES

DIVISION OF ENVIRONMENTAL PROTECTION L
OFFICE OF WASTE MANAGEMENT r ~
SERIES 20

HAZARDOUS WASTE MANAGEMENT RULE 5+
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§33-20-1. Scope and Purpose. nE s
1.1. Scope and Purpose. —-- The purpose of this rule is to provide

for the regulation of the generation, treatment, storage, and
disposal of hazardous waste to the extent necessary for the
protection of the public health and safety and the environment.

1.2. Authority. -- This rule is promulgated pursuant to the West
Virginia Hazardous Waste Management Act, W. Va. Code, §22-18-1, et
sed.

1.3. Filing Date. - - May—12+—26660
1.4. Effective bate. - - July—3+7—32660
1.5. BAmendment of Former Rule. --— This rule amends the Hazardous

Waste Management rule, 33 CSR 20, in effect prior to the date this
rule becomes effective.

1.6. Incorporation by Reference. -- Whenever either federal
statutes or regulations or state statutes or rules are incorporated
by reference into this rule, the reference is to that statute or
regulation in effect on July 1, 1998—9, unless otherwise noted in
the text of this rule. This incorporation by reference is not
intended to replace or abrogate federal authorities granted the
Resource Conservation and Recovery Act of 1976.

l1.6.a. In applying the federal requirements incorporated by
reference throughout this rule, the following exceptions or
substitutions apply, unless the context clearly requires otherwise
or the referenced rule cannot be delegated to the state:

1.6.a.1l. "Office of waste management, West Virginia division
of environmental protection” shall be substituted for
"environmental protection agency."

l.6.a.2. "Chief of the office of waste management, West
Virginia division of environmental protection” shall be substituted




for "administrator,” "regional administrator,” and "director." 1In
those sections that are not adopted by reference or that are not
delegable to the state, "administrator", "regional administrator”,
and "director"”" shall have the meaning defined in 40 CFR § 260.10.

1.6.a.3. Whenever the regulations require publication in
the "Federal Register™ compliance shall be accomplished by
publication in the "West Virginia Register,” a part of the "State
Register” created pursuant to the provisions of W. Va. Code, $§29A-
2-2 for those areas applicable and delegable to the state.

1.6.a.4. Whenever in the federal regulation reference is
made to the Resource Conservation and Recovery Act of 1976 §3010,
as amended (42 U.S.C. § 6930), the reference should be to section
4 of this rule. The notification requirements of the Resource
Conservation and Recovery Act of 1976 §§ 3010 remain in effect and
will be satisfied by compliance with section 4 of this rule.

1,7, Cross Reference. -- Whenever a reference is cited in a
provision incorporated by reference which cross reference was not
incorporated by reference, the provisions of the applicable state
law and rules, if any, contreol to the extent of any conflict or
inconsistency. Where state rules are present and there 1is a
question, the state rules govern. Where there are no state
regulations present, federal regulations govern. For example,
cross reference to 40 CFR part 264 subpart O -- Incinerators, which
was not incorporated by reference, would need to be referenced to
the applicable West Virginia division of environmental protection,
office of air quality rule, 45 CSR 25, "To Prevent and Control Air
Pollution from Hazardous Waste Treatment, Storage, or Disposal
Facilities."

1.8. Inconsistencies with the West Virginia Code. -- In the
event a provision of the code of federal regulations incorporated
by reference herein includes a section which is inconsistent with
the West Virginia Code, the West Virginia Code controls to the
extent federal law does not preempt the state law. In the event a
provision of the code of federal regulations incorporated by
reference herein is beyond the scope of authority granted the
division of environmental protection pursuant to statute, or is in
excess of the statutory authority, such provision shall be and
remain effective only to the extent authorized by the West Virginia
Code.

1.9. Provisions Applied Prospectively. -- The provisions of
this rule are to be applied prospectively. All orders,
determinations, demonstrations, rules, permits, certificates,
licenses, wailvers, bonds, authorizations and privileges which have




been issued, made, granted, approved or allowed to become effective
by the chief, and which are in effect on the date this rule becomes
effective, shall continue in effect according to their terms unless
modified, suspended or revoked in accordance with the law.

1.10. This rule references the provisions of West Virginia
division of environmental protection, office of air quality rule,
45 CSR 25, "To Prevent and Control Air Pollution from Hazardous
Waste Treatment, Storage, or Disposal Facilities" effective on July

1, 20061.
§33~20-2. Hazardous Waste Management System. -- General.
2.1. 40 CFR Part 260, -- The provisions of 40 CFR part 260 are

hereby adopted and incorporated by reference with the
modifications, exceptions and additions set forth in this section.

2.1.a. The definitions of terms used in this rule shall have
the meaning ascribed to them in 40 CFR parts 260, 261, 262, 263,
264, 265, 266, 267, 268, 270, 273 and 279 with the exceptions,
modifications and additions set forth in this section.

2.1.,a.1. "Full regulation" means those rules applicable
to generators of greater than one thousand (1000} kilograms of non-
acutely hazardous waste in a calendar month and/or who treat, store
or dispose of hazardous waste at their facility.
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2.1l.a.2. The provisions of Federal Reqgister document
dated July 6, 1999 (Volume 64, Number 128) on pades 36466-36490:
titled "Harzardous Waste Management System; Modification of the
Hazardous Waste Program; Hazardous Waste Lamps:; Final Rule” are
adopted and incorporated by reference.

2.1.a.2.A. “Lamp”, also referred to as “universal waste
lamp”, is defined as the bulb or tube portion of an electric
lighting device. A lamp is specifically designed to produce radiant
enerqgy, most often in the ultraviolet, visible, and infra-red
regions of the electromagnetic spectrum, Examples of commoh
universal waste electric lamps include, but are not limited to,
fluorescent, high intensity discharge, neon, mercury vapor, high
pressure sodium, and metal halide lamps.




2.1.a.3. "Universal Waste" means any of the following
hazardous wastes that are managed under the universal waste
requirements of 40 CFR part 273:

2.1.a.3.A. Batteries as described in 40 CFR & 273.2;

2.1.a.3.B, Pesticides as described in 40 CFR § 273.3;
arrct

2.1.a.3.C. Thermostats amd—mercury—containrirg—Tamps as
described in 40 CFR § 273.4.

and
: 2.1.a.3.D, Lamps as described in 40 CFR § 273.5 and
subparagraph 2.1.a.2.8. of this rule.

2t Fre—prrovistonrs—of—Federal—Register—document

2.2. 40 CFR § 260.2. —— The provisions of 40 CFR § 260.2 are
excepted from incorporation by reference. Availability of
information provided under this rule 1is controlled by the
provisions of W. Va. Code, §22-18-12.

2.3. 40 CFR § 260.21(d}. -- The provisions of 40 CFR §
260.21 (d)are excepted from incorporation by reference.

2.4, Petitions for Waste Exclusions.

2.4.a. Any person seeking to exclude a waste at a particular
generating facility from 40 CFR § 261.3 or 40 CFR part 261, subpart
D, as incorporated by this rule, may petition the chief for such an
exclusion following the procedures established in 40 CFR § 260.20
and 40 CFR § 260.22.

Note: The division of environmental protection intends to
utilize EPA guidance in evaluating delisting petitions.




2.4.b. An initial non-refundable fee of $1,000.00 must
accompany all petitions submitted under this rule. The petitioner
must execute an agreement with the chief providing for the recovery
of all reasonable costs incurred by the division of environmental
protection attributable to the review and investigation of the
petition in excess of the initial fee submitted with the petition.

2.4.b.1. Recoverable costs shall be determined by the
number of hours worked under the agreement by the primary division
of environmental protection employee multiplied by 2.5 times the
hourly rate of such employee and then adding direct expenses
incurred by such employee. Costs related to independent
contractors retained by the division of environmental protection to
assist in the review and investigation of petitions shall be
included as direct expenses.

2.4.b.2. Within thirty (30) calendar days of receiving
a petition under this section, the division of environmental
protection shall send the petitioner an itemized list of estimated
costs it expects to incur as a result of reviewing and
investigating the petition. Such list shall include anticipated
outside contractor costs.

2.4.b.3. I1f, upon review of the itemized 1list of
estimated costs submitted by the division of environmental
protection, the petitioner determines not to continue the petition
process, the petitioner may submit a certified letter to the chief
withdrawing the petition. If such letter is submitted within ten
{10) days of the date of receipt of the division of environmental
protection’s list of estimated costs, the petitioner shall not be
liable for any costs incurred in excess of the initial application
fee.

2.4.c. Where the administrator of the EPA has granted a
petition to exclude hazardous waste from 40 CFR § 261.3 or 40 CFR
part 261, subpart D, pursuant to 40 CFR § 260.22, the chief shall
accept such a determination and amend this rule accordingly,
provided:

2.4.c.1. Petitioner submits a copy of the petition
submitted to the administrator, including all demonstrative
information and a copy of the administrator's approval granting the
exclusion pursuant to 40 CFR § 260.20(e); and

2,4.¢.2, No scientifically supportable reasons for
denying the petition are advanced which had not been presented to
the administrator.




2.5. Petitions to amend the regulations to include additional
wastes as universal wastes.

2.5.a. Persons desiring to include a waste as a universal
waste may petition the chief for such an inclusion after having
received approval from the administrator of the environmental
protection agency. The petition shall include:

2.5.a.l. A copy of the petition submitted to the
administrator of the environmental protection agency pursuant to 40
CFR § 260,23, including all demonstration information;

2.5.a.2. A copy of the administrator's approval granting
the petition under 40 CFR § 260.23 and CFR § 260.20 and 40 CFR part
273; and

2.5.a.3. Any other additional information which may be
required for the chief to evaluate the petition.

2.5.b, Within one hundred and twenty (120) days of the filing
of the petition the chief shall decide whether to approve or to
deny the petition and so advise the petitioner. Where a decision
to deny a petition is made, the chief shall notify the petitioner
of such action in writing, setting forth the reasons therefor.

2.5.c. The chief shall not deny a petition to include a waste
as a universal waste that has been approved by the administrater
unless scientifically supportable reasons for such denial are
advanced which had not been presented to the administrater.

2.5.d. Any person may petition the chief to include a waste
as a universal waste as follows:

2.5.d.1. Submit a petition to the chief demonstrating
that the regulation under the universal waste regulations of 40 CFR
part 273 is appropriate for the waste or category of waste; will
improve management practices for the waste or category of waste;
and will improve Iimplementation of the hazardous waste program.
The petition should also include information required by 40 CFR §
260.20(b), and include as many of the factors listed in 40 CFR §
273.81 as are appropriate for the waste or category of waste
addressed in the petition.

2.5.d.2. The chief will grant or deny a petition using
the factors listed in 40 CFR § 273.81. The decision will be based
on the weight of evidence showing that regulation under 40 CFR part
273 is appropriate for the waste or category of waste, will improve




management practices for the waste or category of waste, and will
improve implementation of the hazardous waste program.

2.5.d.3. The decision of the chief shall be in writing
and state the reasons to either grant or deny the petition. Any
petitioner aggrieved by the decision of the chief may appeal the
decision to the environmental quality board in accordance with the
provisions of W.Va. Code § 22-18-20.

§33-20~3. Identification and Listing of Hazardous Waste.

3.1. 40 CFR Part 261. -~ The provisions of 40 CFR part 261 are
hereby adepted and incorporated by reference with the
modifications, exceptions and additions set forth in this section.

3.1,a. In order for a mixture of a waste and one or more
hazardous wastes identified in 40 CFR § 2¢61.3(a) {2) (iv) to be
exempt from the definition of hazardcous waste, the owner or
operator must comply with the following:

3.1.a.l. Provide a certification in writing to the chief
that groundwater monitoring complying with either 40 CFR part 265,
subpart F or which is approved by the chief, is or will be in place
at the wastewater treatment facility identified in 40 CFR §
261.3(a) (2) (1iv) . A time schedule for the installation of such
groundwater monitoring must be included. This requirement does not
apply to wastewater treatment units or containers.

3.1.a.2. Before claiming an exemption, the owner or
operator of each wastewater treatment facility receiving mixtures
of wastes under 40 CFR § 261.3{a) {2) (iv) shall notify the chief of
the receipt of such wastes on a form prescribed by the chief.

3.1.a.3. Annually submit to the <c¢hief a 1list of
hazardous wastes that are expected to be present in the mixture to
be exempted.

3.2. The provisions of 40 CFR § 261.5 (f} (3} (iv) and(v) and 40
CFR § 261.5({(qg) (3} (iv) and (v) are excepted from incorporation by
reference. Conditicnally exempt small gquantity generators shall
notify the chief of their hazardous waste activity in accordance
with section 4 of this rule.
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3.3. The provisions of 40 CFR part 261 [Organcbromide Production

Wastes; (63 FR 24596; May 4, 1998}, as amended (63 FR 35147; June
29, 1898)]1 that added two new wastes (K140 and U408) to the 40 CFR

Part 261 listings are excepted from incorporation by reference,
K140, U408 and 2,4, 6-Tribromophenol are therefore removed from this
rule, On April 9, 1959, the United States Court of Appeals for the

District of Columbia in Great Lakes Chemical Corporation versus EPA
(Docket No. 98-1312}, granted the U.S5. Government’s motion for a

voluntary vacatur of the rules addressed by Revision Checklist 165
[Organobromide Production Wastes; (63 FR 24596; May 4, 1998), as
amended (63 FR 35147;: June 29, 1998)].

3.4. In addition to adoption and incorporation by reference of
40 CFR part 261 effective on July 1, +998 1999:

3.4.a. The provisions of Federal Register document dated
July 6, 1999 (Volume €4, Number 128} on pages 36466-36420: titled

"Hazardous Waste Management System; Modification of the Hazardous

Waste Program; Hazardous Waste Lamps; Final Rule” are hereby

adopted and incorporated by reference.

34t~ Theprovistons—of-Federali Register—document—dated
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§33-20-4. Notification of Hazardous Waste Activity Regulations.

4.1. Applicability. Any person that engages in a hazardous waste
activity in the State of West Virginia shall notify the chief of
these activities when such activity begins, unless such activities
are exempted from the requirements of this rule.

4.1.a. Any person as described in subsection 4.1 of this rule
that has notified the EPA or is subject to the requirements to
notify EPA as specified in wvolume 45, number 3% of the Federal
Register, dated February 26, 1980, pages 12746 through 12754, 1is
subject to the provision of section 4 of this rule.




4.1.b. The purpose of section 4 of this rule is to provide a
means for the State of West Virginia tec utilize the information
provided by all who complied with the notification requirements of
EPA as described in subdivision 4.l.a. of this rule or all who
initiated hazardous waste activities subsequent to the regquirements
of EPA as referenced above in subdivision 4.l.a of this rule to
notify the chief of their hazardous waste activities.

4.1.c In addition to the notification requirements specified
in this section, the chief shall require notification of hazardous
waste activities, as applicable, pursuant to the following:

4.,1.c.1. The provisions of Federal Register document
dated July 6, 1999 (Volume 64, Number 128) on pages 36466-36490:

titled "Hazardous Waste Management Svystem; Modification of the
Hazardous Waste Program; Hazardous Waste Lamps; Final Rule” are

hereby adopted and incorporated by reference.

4.2, Notification. Any person that notified EPA of hazardous
waste activities as referenced above in subsection 4.1 of this rule
shall provide a copy of that notification to the chief.

4.2.a. Any person involved in hazardous waste activities that
did not comply with the notification requirements of EPA, as
referenced above in subsection 4.1 of this rule, but is subject to
those requirements shall notify the chief in writing of his
hazardous waste activities within thirty {30) days of the effective
date of this rule. Notification may be accomplished by the use of
EPA Form 8700-12 or the provision of the same information in any
other manner selected by the notifier.

4.2.b. Any person exempted from the federal notification
requirements as specified in 40 CFR §§ 261.6(b) and 261.5, but
subject to West Virginia notification requirements, shall notify
the chief in writing of his hazardous waste activities on the date
of initiation of such activities. Notificaticn may be accomplished
by use of EPA Form 8700-12 or the provision of the same information
in any other manner selected by the notifier.

4,2.c. One notification form is required for each generator.




4.2.d., A notification form is required for each storage,
treatment, disposal, or cother facility. However, if one facility
site inciludes more than one storage, treatment, or disposal
activity, only one notification form for the entire facility site
is required.

4.2.e. Generators that store, treat, or dispose of hazardous
waste on-site shall file a notification form for generation
activities as well as storage, treatment, and disposal activities,
unless such activities are exempted from the requirements of this
rule.

4,2,.f. New generators and those 1initiating activities
subsequent to the EPA notification period referenced in subdivision
4.1,a. of this rule shall comply with the EPA identification number
requirements and shall provide a copy of their application for an
EPA identification number to the administrator.

§33-20-5. Standards Applicable to Generators of Hazardous Waste.

5.1. 40 CFR Part 262, —-- The provisions of 40 CFR part 262 are
hereby adopted and incorporated by reference with the
modifications, exceptions and additions contained in this section.

5.2. 40 CFR § 262.10(g). -~ The provisions of 40 CFR § 262.10. (g}
shall be excepted from incorporation.

5.2.a. A person who generates a hazardous waste as defined by
40 CFR part 261 is subject to the compliance requirements and
penalties prescribed in W. Va. Code, $22-18-1 et seq. if he or she
does not comply with the requirements of this rule. This rule in
no way abrogates the enforcement authority of the Resource
Conservation and Recovery Act of 19276 § 3008.

5.2.b. All references to 40 CFR § 262.10(g) shall be deemed
references to subsection 5.2 of this rule and the subdivisions
herein, as appropriate.

5.3. 40 CFR Part 262, Subpart E. -- The provisions of 40 CFR
part 262, subpart E -- Exports of Hazardous Waste are hereby
adopted and incorporated by reference. The substitution of terms
in subdivision 1.6.a. of this rule does not apply to the provisions
of this subsection. In addition to the requirements contained
therein, any person subject to the provisions of subpart E shall
file with the chief copies of all documentation, manifests,
exception reports, annual reports or records, inter alia, submitted
to EPA, the administrator or the regional administrator as required
by and within the time frames set forth in subpart E.
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5.4. 40 CFR Part 262, Subpart H. -- The provisions of 40 CFR
part 262, subpart H -- Transfrontier Shipments of Hazardous Waste
for Recovery within the OECD are hereby adopted and incorporated by
reference. The substitution of terms in subdivision 1.6.a. of this
rule does not apply to the provisions of this subsection. In
addition to the requirements contained therein, any person subject
to the provisions of subpart H shall file with the chief copies of
all documentation, manifests, exception reports, annual reports or
records, inter alia, submitted to EPA, the administrator or the
regional administrator as required by and within the time frames
set forth in subpart H.
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5.5 The provisions of Federal Register dgcument dated March
8, 2000 (Volume 65, Number 46) on pages 12378-12398: titled "180-
Day Accumulation Time Under RCRA for Waste Water Treatment Sluddes
From the Metal Finishing Industry; Final Rule” are hereby adopted
and incorporated by reference.

§33-20-6. Standards Applicable to Transporters of Hazardous Waste.

6.1. 40 CFR Part 263. -- The provisions of 40 CFR part 263 are
hereby adopted and incorporated by reference insofar as said
regulations relate to the transportation of hazardous waste by air
and water.

6.2. Note. ~- The use of railroads for the transportation of
hazardous waste is regulated by the West Virginia public service
commission rules, "Rules and Regulations Governing the

Transportation of Hazardous Waste by Rail", 150 CSR 11. The use of
the state highways for the transportation of hazardous waste 1is
regulated under the West Virginia division of highways,
"Transportation of Hazardous Wastes Upon the Roads and Highways",
157 C3R 7.

§33-20-7. Standards for Owners and Operators of Hazardous Waste
Treatment, Storage, and Disposal Facilities.

7.1. 45 CSR 25, office of air quality, -- The standards in
section 7 of this rule apply to owners and operators of all
facilities which treat, store, or dispose of hazardous waste except
as otherwise provided by law. In addition to the standards in
section 7 of this rule, 45 CSR 25, "To Prevent and Control Air
Pollution from Hazardous Waste Treatment, Storage, or Disposal
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Facilities", apply to management facilities which may emit
hazardous waste or the constituents thereof to the atmosphere
including incineration facilities except as otherwise provided by
law. For purposes of section 7 of this rule, the following persons
are considered to be incinerating hazardous waste:

7.1.a. Owners or operators of hazardous waste incinerators;
and

7.1.b. Owners or operators of boilers or industrial furnaces
used to destroy wastes.

7.2. 40 CFR Part 264. —-- The provisions of 40 CFR part 264 are
hereby adopted and incorporated by reference with the
modifications, exceptions and additions set forth in this section.

7.3. 40 CFR § 264.1 -- The provisions of 40 CFR §
264.1{(g) (11) (iii) and (jv}iare amended to read as follows:

{iii) Thermostats andtmercorycontairingtamps as described in
40 CFR § 273.4.

{(iv) Lamps as described in 40 CFR § 273.5. and subparagraph
2.1.a.2.A. of this rule.

7.4. Required Receipt of Identical Notification. -- The
provisions of 40 CFR 8§ 264.12(a) (1) and (2} are retained by the
environmental protection agency; however, the chief of the office
of waste management must receive identical notification.

7.5. Releases from Solid Waste Management Unit. -- The
provisions of 40 CFR part 264, subpart F -- Releases from solid
waste management units are incorporated by reference with the
following modifications, exceptions and additions.

7.5.a. For purposes of 40 CFR § 264.92, reference to the
"regional administrator" shall be to the "environmental quality
board." The environmental quality board establishes groundwater
protection standards pursuant to the authority granted the board in
W. Va. Code, §22-12-4,

7.5.b. For purposes of 40 CFR § 264.94 and subparagraphs
thereof, the environmental quality board rule on groundwater
protection standards, 46 CSR 12 and the subparagraphs therein,
shall apply as required pursuant to the authority granted the
environmental quality board in W. Va. Code, §22-12-4.
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7.5.c. The provisions of 40 CFR § 264.99(g) are incorporated
by reference with the following modifications:

7.5.c.1. The chief will specify in the facility permit
the frequencies for cecllecting samples required under 40 CFR §
264.99(g). This frequency shall not be less than once every five
years.

7.6. Financial Requirement. -— The provisions of 40 CFR part
264, subpart H -- Financial Requirements are adopted and
incorporated by reference with the following modificatiocons:

7.6.a. The provisions of 40 CFR §§ 264.149 and 264,150 are
excepted from incorporation by reference.

7.7. Provisions Relating to Incinerators. -- The provisions of
40 CFR §§ 264.341, 264,342, 264.343, 264.344, 264.345 and 264.347
relating to incinerators are excepted from incorporation by
reference. Consult the rules of the office of air quality
regarding emissions from incinerators.

7.7.a. Consult the office of air quality, 45 CSR 25, "“To
Prevent and Control Air Pollution from Hazardous Waste Treatment,
Storage, or Disposal Facilities."

7.8, 40 CFR Part 264, Subparts AA, BB, CC. -- The provisions of
40 CFR part 2064, subparts AA, BB, and CC are excepted from
incorporation by reference. Consult the rules of the office of air
gquality regarding air emissions.
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7.9. The provisions of Federal Redister document dated September
15, 1998 (Volume 63, Number 204) on pages 49383-49407 {as amended
by 63 FR 53844-53847; October 7, 1998):the final rule titled " a
Project XL site-specific rulemaking for 0Osi Specialties, Inc.,
Sistersville, West Virginia.” are herebv adopted and incorporated
by reference. These provisions include 40 CFR § 264.1080{f): and
40 CFR_ § 264.1080 (g} .
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7.10, The provisions of Federal Register document dated October
8, 1997 (Volume 62, Project XL Site-Specific Rulemaking for Merck
&§ Co., Inc,, Stonewall Plant, Flkton, VA: Final Rule (62 FR 59621-
59642; 10/8/97) are hereby excluded from incorporation by
reference, These provisions “include 40 CFR
$8264.1030(d) ,264.1050{qg),264.1080{e),265.1030{(c),265.1050(f), and
265.1080{(e) .

§33-20-8, Interim Status Standards for Owners and Operators of
Hazardous Waste Treatment, Storage, and Disposal Facilities.

8.1. 40 CFR Part 265. -- The provisions of 40 CFR part 265 are
adopted and incorporated by reference with the modifications,
exceptions and additions set forth in this section.

8.2. 40 CFR & 265.1 -~ The ©provisions of 40 CFR §
264 .1(g) (11) (iii) and (jv)are amended to read as follows:

(iii) Thermostats amdmercury—contairirrgtamps as described in
40 CFR § 273.4.

(iv) Lamps as described in 40 CFR § 273.5. and subparagraph
2.1.a.2.A, of this rule.

8.3. 40 CFR §§ 265.12(a), 265.149 and 265.150. -- The provisions
cf 40 CFR §§ 265.12(a)(l) and (2), 265.149, and 265.150 are
excepted from incorporation by reference. The chief of the office
of waste management must receive identical notification.

8.4. 40 CFR §§8265.345, 265.347, 265.352. ——- The provisions of 40
CFR 8§ 265.341, 265.345, 265.347 and 265.352 relating to
incinerators are excepted from incorporation by reference. Consult
the rules of the office of air quality regarding emissions from
incinerators.

8.5. Thermal Treatment. -- The provisions of 40 CFR part 265,
subpart P -- Thermal Treatment are incorporated by reference except
for the provisicons of 40 CFR § 265.375 and 40 CFR § 265.383 which
are excepted from incorporation by reference. Consult the rules of
the office of air quality regarding emissicns from thermal
treatment units.

8.6. 40 CFR Part 265 Subparts AA, BB, CC. -- The provisions of
40 CFR part 265, subparts AA, BB, and CC are excepted from
incorporation by reference. Consult the rules of the office of
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air quality regarding air emission standards for process vents and
air emissions standards for equipment leaks, and air emission
standards for tanks, surface impoundments and containers.

8.7 The provisions of Federal Reqgister dgocument dated July 6,
1999 (Volume 64, Number 128) on pages 36466-36490: titled
"Hazardous Waste Management System; Modification of the Hazardous
Waste Program; Hazardous Waste Lamps; Final Rule”.
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8.8. The provisions of Federal Register document dated September
15, 1998 (Volume 63, Number 204) on pages 49383-49407 (as amended

by 63 FR 53844-53847; October 7, 1998):the final rule titled " a
Project XL site-specific rulemaking for Osi Specialties, Inc.,
Sistersville, West Virginia.” are herebv adopted and incorporated
by reference. These provisions include 40 CFR § 265.1080(f); and
40 CFR § 265,1080 (ag) .

8.9. The provisions of Federal Register document dated October
8, 1997 (Volume 62, Project XL Site-Specific Rulemaking for Merck
& Co., Inc., Stonewall Plant, Elkton, VA: Final Rule (62 FR 59621~
59642: 10/8/97) are hereby excluded from incorporation by
reference. These provisions include 40 CFR
§8264,1030(d),264.1050(q),264.1080(e),265.1030(c),265.1050(f), and
265.1080({e) .

§33-20-9. Standards for the Management of Specific Hazardous Wastes
and Specific Types of Hazardous Waste Treatment Facilities.

40 CFR Part 266. -— The provisions of 40 CFR part 266 are hereby
adopted and incorporated by reference. Consult the rules of the
office of air quality regarding Subpart H of this part.

§33-20-10. Land Disposal Restrictions.

15




10.1. 40 CFR Part 268. -- The provisions of 40 CFR part 268 are
hereby adopted and incorporated by reference with the
modifications, exceptions and additions set forth in this section.

10.2., 40 CFR § 268.1 -- The provisions of 40 CFR § 264.1(f) (3)
and (f) (4)are amended to read as follows:

(3} Thermostats amdt mercury—containinrg—t=ampys as described in
40 CFR & 273.4.; and

(4) Lamps as described in 40 CFR § 273.5 and subparagraph
2.1.a.2.A. of this rule.

10.3. 40 CFR $§§ 268.5, 268.6, 268.10 - .13, 268.42(b) and
268.44. ~- The provisions of 40 CFR §§ 268.5, 268.6, 268.10,
268.11, 268.12, 268.13, 268.42(b) and 268.44 are excepted from
incerporation by reference.

10.4. The provisions of 40 CFR part 268 [Organobromide
Production Wastes; (63 FR 24596; May 4, 1998}, as amended ({63 FR
35147; June 29, 1998)] that added two new wastes (¥140 and U408) to
the 40 CFR Part 268 listings are excepted from incorporation by
reference. K140, U408 and 2,4,6-Tribromophencl are therefore
removed from the land disposal restrictions requirements in 40 CFR
Part 268 as referenced by this rule, On April 9, 1999, the United

States Court of Appeals for the District of Columbia in Great Lakes
Chemical Corporation versus EPA (Docket No. 98-1312), granted the

U.S. Government’s motion for a wvoluntary vacatur of the rules
addressed by Revision Checklist 165 [Organcbromide Production
Wastes; (63 FR 24596; May 4, 1998}, as amended {63 FR 35147:; June
29, 1998)]1. Note that the final rule published August 10, 1998 (63
FR_42580) is also vacated as it only clarified that the

typographical errors made in the May 4, 1998 rule were corrected by
the June 29, 1998 rule.

o4+ 10.5. Definition of Administrator in 40 CFR Part
268.40(b). The term "administrator"™ in 40 CFR § 268.40(b) shall
retain its meaning as defined in 40 CFR & 260.10.

105+ H—6—Fheprovistonsof FederatRegisterdocument—dated
Novemrer—36—1 99— Vortume—6 S Number 2 29H—ornrpages—6587F53—6594F—thre

10.6 The provisions of Federal Register document dated July &,
19899 Volume 64 Number 128 on ages 36466-36490: titled
"Hazardous Waste Manadgement Svystem: Modification of the Hazardous

16




Waste Program; Hazardous Waste Lamps; Final Rule” are hereby
adopted and incorporated by reference.

§33-20-11. The Hazardous Waste Permit Program.

11.1. 40 CFR Part 270. -- The provisions of the 40 CFR part 270
are hereby adopted and incorporated by reference with the
modifications, exceptions and additions set forth in this section.
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11.2. 40 CFR § 270.1 -- The provisions of 40 CFR § 270.1{c) (2}
{viii) (C) and (D)are amended to read as follows:

(C) Thermostats anmd mercury—contaimingtamps as described in
40 CFR § 273.4.; and

(D) Lamps as described in 40 CFR § 273.5., and subparagraph
2.1.a.2.A. of this rule.

11.3. 40 CFR § 270.2 Definitions.

11.3.a. Definition of "RCRA permit”. —-- For purposes of this
section, the term "RCRA permit" means "West Virginia hazardous waste
management permit". The following additional regquirements shall
apply to obtain a hazardous waste management permit in West
Virginia. All references in 40 CFR part 270 to 40 CFR part 124
shall be deemed to be references to the applicable provisions of
subsections 11.5. through 11.18 of this rule. To the extent of any
inconsistency with 40 CFR part 270, the specific provisions
contained herein shall control.

11.4. Application Fees.

11.4.,a. Any person who applies for a permit for the
construction or operation of a hazardous waste management facility,
or both, shall submit as part of said application a money order or
cashier’s check payable to "The Hazardous Waste Management Fund" of
the state treasury. Persons required to obtain a permit-by-rule
pursuant to these regulations are not required to pay a permit
application fee.

11.4.b. Such fee shall be determined by the schedule set
forth in table 1 of this rule. If the cumulative total of
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application fees imposed under this section equals or exceeds fifty
thousand dollars ($50,000) then the person required to pay the fees
may, at the person’s option, elect to submit the fee payments in
installments over a three year period. The installments submitted
to the diwvision of environmental protection may not be less
frequent than annually and the amount submitted annually may not be
less than one-third of the total amount due.

il1.4.c. The chief reserves the right to promulgate rules
establishing a permit renewal fee at a later date.

11.5. Pre~application Public Meeting and Notice.

11.5.a. Applicability. The requirements of this subsection
shall apply to West Virginia hazardous waste manhagement Part B
permit applications seeking initial permits for hazardous waste
management units. The requirements of this section shall also apply
to West Virginia hazardous waste management Part B permit
applications seeking renewal of permits for such units, where the
renewal application is proposing a significant change in facility
operations. For the purposes of this section, a “significant change"
is any change that would qualify as a Class 3 permit modification
(See 40 CFR § 270.42 for a description of permit modifications).
The requirements of this section do not apply to permit
modifications under 40 CFR § 270.42 or to applications that are
submitted for the sole purpose of conducting post-closure
activities or post-closure activities and corrective action at a
facility.

11.5.b. Prior to the submission of a West Virginia hazardous
waste management Part B permit application for a facility, the
applicant must hold at least one meeting with the public in order
to solicit questions from the community and inform the community of
proposed hazardous waste management activities. The applicant shall
post a sign-in sheet or otherwise provide a voluntary opportunity
for attendees to provide their names and addresses.

11.5.c. The applicant shall submit a summary of the meeting,
along with the list of attendees and their addresses developed
under subsection 11.5.b. of this section, and copies of any written
comments or materials submitted at the meeting, to the permitting
agency as a part of the part B application, in accordance with 40
CFR § 270.14(b}.

11.5.4d. The applicant must provide public notice of the
pre-application meeting at least thirty (30) days prior to the
meeting. The applicant must maintain, and provide to the permitting
agency upon request, documentation of the notice.
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11.5.d.1. The applicant shall provide public notice in
all of the following forms:

11.5.d.1.A. A newspaper advertisement. The applicant
shall publish a notice, fulfilling the requirements in paragraph
11.5.d.2. of this section, in a newspaper of general circulation in
the county or equivalent Jjurisdiction that hosts the proposed
location of the facility. In addition, the chief shall instruct the
applicant to publish the notice in newspapers of general
circulation in adjacent counties or equivalent jurisdictions, where
the chief determines that such publication is necessary to inform
the affected public. The notice must be published as a display
advertisement.

11.5.d.1.B. A visible and accessible sign. The
applicant shall post a notice on a clearly marked sign at or near
the facility, fulfilling the requirements in paragraph 11.5.d.2. of
this section. If the applicant places the sign on the facility
property, then the sign must be large enough to be readable from
the nearest point where the public would pass by the site.

11.5.d4.1.C. A broadcast media announcement. The
applicant shall broadcast a notice, fulfilling the requirements in
paragraph 11.5.d.2. of this section, at least once on at least one
local radio station or television station. The applicant may employ
ancther medium with prior approval of the chief.

11.5.d.1.D, A notice to the permitting agency. The
applicant shall send a copy of the newspaper notice to the
permitting agency and the chief shall forward copies to the
appropriate units of State and local government having jurisdiction
over the area where the facility is, or is propocsed to be, located;
and to each state agency having any authority under state law with
respect to the construction or operation of the facility.

11.5.4.2. The notices required under paragraph 11.5.d.1.
of this section must include:

11.5.4.2.A. The date, time, and location of the
meeting;

11.5.4.2.B. A brief description of the purpose of the
meeting;

11.5.d.2.C. A brief description of the facility and

proposed operations, including the address or a map (e.g., a
sketched or copied street map) of the facility location;




11.5.d.2.D. A statement encouraging people to contact
the facility at least seventy-two {72) hours before the meeting if
they need special access to participate in the meeting; and

11.5.d.2.E. The name, address, and telephone number of
a contact perscon for the applicant.

11.6 Public Notice Reguirements at the Application Stage.

11.6.a. Applicability. The requirements of this subsection
shall apply to all West Virginia hazardous waste management Part B
permit applications seeking initial permits for hazardous waste
management units. The requirements of this section shall also apply
to hazardous waste management Part B permit applications seeking
renewal of permits for such units upon the expiration of the
existing permit. The requirements of this section do not apply to
permit modifications under 40 CFR § 270.42 or permit applications
submitted for the sole purpose of conducting post-closure
activities or post-closure activities and corrective action at a
facility.

11.6.b. Notification. The chief shall provide public notice
as required in subsection 11.6. of this rule when a Part B permit
application has been submitted. The chief shall provide public
notice to:

11.6.b.1. The applicant;

11.6.b.2. All persons on a mailing list developed under
subparagraph 11.12.d.1.D. of this rule; and

11.6.b.3. The appropriate units of state and local
government having jurisdiction over the area where the facility is
proposed to be located; and to each state agency having any
authority under state law with respect to the construction or
operation of the facility, that a part B permit application has
been submitted to the chief and is available for review.

11.6.b.4. Any person otherwise entitled to receive notice
under subdivision 11.6.b. of this rule may waive the right to
receive notice for any classes and categories of permits.

11.6.c. The notice shall be published within a reasonable
period of time after the application is received by the chief. The
notice must include:

11.6.c.1. The name and telephone number of the
applicant's contact person:
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11.6.c.2. The name and telephone number of the permitting
agency's contact office, and a mailing address to which
information, cpinions, and inquiries may be directed throughout the
permit review process;

11.6.c.3. An address to which people can write in order
to be put on the facility mailing list;

11.6.c.4. The location where copies of the permit
application and any supporting documents can be viewed and copied;

11.6.c.5. A brief description of the facility and
proposed operations, including the address or a map (e.g., a
sketched or copied street map) of the facility location on the
front page of the notice; and

11.6.c.6. The date that the application was submitted.

11.6.d. Concurrent with the notice required under
subdivision 11.6.b. of this section, the chief must place the
permit application and any supporting documents in a location
accessible to the public in the vicinity of the facility or at the
permitting agency's office.

11.7. Information Repository.

11.7.a. Applicability. The requirements of this section
apply to all applications seeking West Virginia hazardous waste
management permits for hazardous waste management units.

11.7.b. The chief may assess the need, on a case-by-case
basis, for an information repository. When assessing the need for
an information repository, the chief shall consider a variety of
factors, including: the level of public interest; the type of
facility:; the presence of an existing repository; and the proximity
to the nearest copy of the administrative record. If the chief
determines, at any time after submittal of a permit application,
that there is a need for a repository, then the chief shall notify
the facility that it must establish and maintain an information
repository.

11.7.c. The information repository shall contain all
documents, reports, data, and information deemed necessary by the
chief to fulfill the purposes for which the repository is
established. The chief shall have the discretion to limit the
contents of the repository.




11.7.d. The information repository shall be located and
maintained at a site chosen by the facility. If the chief finds the
site unsuitable for the purposes and persons for which it was
established, due to problems with the location, hours of
availability, access, or other relevant considerations, then the
chief shall specify a more appropriate site.

11.7.e. The chief shall specify requirements for informing
the public about the information repository. At a minimum, the
chief shall require the facility to provide a written notice about
the information repository to all individuals on the facility
mailing list.

11.7.f. The facility owner/coperator shall be responsible for
maintaining and updating the repository with appropriate
information throughout a time period specified by the chief. The
chief may close the repository at his or her discretion, based on
the factors in subdivision 11.7.b. of this section.

11.8. Application for a Permit.

11.8.a. Any person who requires a permit under this rule
shall complete, sign, and submit to the chief an application for
each permit required under this rule. Applications are not

required for hazardous waste permits by rule pursuant to 40 CFR §
270,60. The chief shall not begin the processing of a permit until
the applicant has fully complied with the application requirements
for that permit. Permit applications must comply with the
signature and certification requirements of 40 CFR § 270.11.

11.8.0. The <chief shall review for completeness every
application. Each application submitted by a new hazardous waste
management, should be reviewed for completeness by the chief within
30 days of its receipt. Each application submitted by an existing
hazardous waste management facility (both Part A and Part B of the
application), should be reviewed for completeness within 60 days of
receipt. Upon completing the review, the chief shall notify the
applicant in writing whether the application is complete. If the
application is incomplete, the chief shall list the information
necessary to make the application complete. When the application
is for an existing hazardous waste management facility, the chief
shall specify in the notice of deficiency a date for submitting the
necessary information. The chief shall notify the applicant that
the application is complete upon receiving this information. After
the application is completed, the chief may request additional
information from the applicant but only when necessary to clarify,
modify or supplement previously submitted material. Request for




such additional information will not render an applicatiocn
incomplete.

11.8.c. If the applicant fails or refuses to correct
deficiencies in the application, the permit may be denied and
appropriate enforcement actions may be taken under the applicable
statutory provisions of WV Code $22-18-1 et seq.

11.8.d. If the chief decides that a site visit is necessary
for any reason in conjunction with the processing of an
application, he or she shall notify the applicant and a date shall
be scheduled.

l1l1.8.e. The effective date of an application is the date on
which the chief notifies the applicant that the application is
complete as provided for in subdivision 11.8.b. of this section.

11.8.f. For each application the chief shall, no later than
the effective date of the application, prepare and mail to the
applicant a project decision schedule. The schedule shall specify
target dates by which the chief intends to:

11.8.f.1. Prepare a draft permit;
11.8.f.2. Give public notice;
11.8.£.3. Complete the public comment period, including
any public hearing:;
11.8.f.4. Issue a final permit.
11.9. Modification, Revocation and Reissuance, or Termination

of Permits

11.9.a. Permits may be modified, revoked and reissued, or
terminated either at the request of an interested person (including
the permittee) or upon the chief’s initiative. However, permits
may only be modified, revoked and reissued, or terminated for the
reasons specified in 40 CFR §§ 270.41 or 270.43., All requests
shall be in writing and shall contain facts or reasons supporting
the request.

11.9.b. If the chief decides the request is not justified,
he or she shall send the requester a brief written response giving
a reason for the decision. Denials of requests for modification,
revocation and reissuance, or termination are not subject to public
notice, comment, or hearings. Denials by the chief may be appealed
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to the environmental quality board in accordance with section 15 of
this rule.

11.9.b.1. If the chief tentatively decides to modify or
revoke and reissue a permit under 40 CFR §§ 270.41 or 270.42 (c},
he or she shall prepare a draft permit under section 11.10.
incorporating the proposed changes. The c¢hief may request
additional information and, in the case of a modified permit, may
require the submission of an updated application. In the case of
a revoked and reissued permit, the chief shall require the
submission of a new application.

11.9.b.2. In a permit modification under this section,
only those conditions to be modified shall be reopened when a new
draft permit is prepared. All other aspects of the existing permit
shall remain in effect for the duration of the unmodified permit.
When a permit is revoked and reissued under this section, the
entire permit is reopened just as if the permit had expired and was
being reissued. During any revocation and reissuance proceeding
the permittee shall comply with all conditions of the existing
permit until a new final permit is reissued.

11.9.b.3. “Classes 1 and 2 Modifications"™ as defined in
40 CFR §§ 270.42 (a} and (b) are not subject to the requirements of
this section.

11.9.c. If the chief tentatively decides to terminate a
permit under 40 CFR § 270.43, he or she shall issue a Notice of
Intent to Terminate. A Notice of Intent to Terminate 1s a type of
draft permit which follows the same procedures as any draft permit
prepared under subsection 11.10. of this rule.

11.10. Draft Permits.

11.10.a. Once an application is complete, the chief shall
tentatively decide whether to prepare a draft permit or to deny the
application.

11.10.b. If the chief tentatively decides to deny the permit
application, he or she shall issue a Notice of Intent to Deny. A
Notice of Intent to Deny the permit application is a type of draft
permit which follows the same procedures as any draft permit
prepared under this section. If the chief’s final decision is that
the tentative decision to deny the permit application was
incorrect, he or she shall withdraw the Notice of Intent to Deny
and proceed to prepare a draft permit.




11.10.c. If the chief tentatively decides to issue a permit,
he or she shall prepare a draft permit that contains the following
information:

11.10.c.1. All conditions under 40 CFR §€§ 270.30 and
270.32;

11.10.c.2. All compliance schedules under 40 CFR § 270.33;

11.10.c.3. All monitoring requirements under 40 CFR §
270.31; and,

11.10.c.4. Standards for treatment, storage, and/or
disposal and other permit conditions under 40 CFR § 270.30.

11.10.d. All draft permits prepared by the chief under this
section shall be accompanied by a fact sheet and shall be based on
the administrative record, publicly noticed and made available for
public comment.

11.11. Fact Sheet

11.11.a. A fact sheet shall be prepared for every draft
permit for a hazardous waste management facility, which the chief
finds is the subject of wide-spread public interest or raises major
issues. The fact sheet shall briefly set forth the principal facts
and the significant factual, legal, and methodological and policy
gquestions considered in preparing the draft permit. The chief
shall send the fact sheet to the applicant and, on request, to any
other person.

11.11.b. The fact sheet shall include when applicable:

11.11.b.1. A brief description of the type of facility or
activity which is the subject of the draft permit;

11.11.b.2. The type and quantity of waste, fluids, or
pollutants which are proposed to be or are being treated, stored,
disposed of, injected, emitted, or discharged;

11.11.b.3. A brief summary of the basis for the draft
permit conditions including references to applicable statutory or
regulatory provisions and appropriate supporting references to the
administrative record;

11.11.b.4. Reasons why any requested variances or
alternatives to required standards do or do not appear Jjustified;
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11.11.b.5. A description for reaching a final decision on
a draft permit including:

11.11.b.5.A. The beginning and the ending dates of the
comment period and the address where comments will be received;

11.11.b.5.B. Procedures for requesting a hearing and
the nature of that hearing; and

11.11.b.5.C. Any other procedures by which the public
may participate in the final decision.

11.11.b.6. Name and telephone number o©f a person to
contact for additional information.

11.12. Public Notice of Permit Actions and Public Comment Period

11.12.a. Scope. The chief shall give public notice 1if the
following actions have occurred:

11.12.a.1. A draft permit has been prepared; and
11.12.a.2. A hearing has been scheduled.

11.12.b. No public notice is required when a request for
permit modification, revocation and reissuance, or termination is
denied under subsection 11.9. of this rule. Written notice of that
denial shall be given to the requester and to the permittee.

11.12.c. Timing. Public notice of the preparation of a draft
permit (including a Notice of Intent to Deny a Permit Application)
required under subdivision 11.12.,a. of this rule shall allow at
least forty-five (45) days for public comment. Public notice of a
public hearing shall be given at least thirty (30) days before the
hearing. (Public notice of the hearing may be given at the same
time as public notice of the draft permit and the two notices may
be combined.)

11.12.d. Public notice of activities described in subdivision
11.12.a. of this section shall be given by the following methods:

11.12.4.1. By mailing a copy of a notice to the following
persons (any person otherwise entitled to receive notice under this
paragraph may waive his or her rights to receive notice for any
classes and categories of permits):

11.12.d.1.A. The applicant:
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11.12.4.1.B. Any other agency which the chief knows has
issued or is required to issue a RCRA, UIC, PSD (or other permit
under the Clean Air Act or West Virginia Code §22-5-1 et. seq.,
NPDES, 33 U.5.C. $§1344, or sludge management permit for the same
facility or activity;

11.12.d.1.C. Federal and state agencies with
jurisdiction over fish, shell fish and wildlife resources and over
coastal zones management plans, the advisory council on historic
preservation, and the state historic preservation office, as
applicable;

11.12.4.1.D. Persons on a mailing list developed by:

11.12.4.1.D.1. Including those who request in
writing to be on the list;

11.12.d.1.D.2. Soliciting persons for "area lists”
from participants in past permit proceedings in that area; and

11.12.d4.1.D.3. Notifying the public of the
opportunity to be put on the mailing list through periodic public
in the public press and in such publications as regional and state
funded newsletters, environmental bulletins, or state law journals.
(The chief may update the mailing lists from time to time by
requesting written indications of continued interest from those
listed. The chief may delete from the lists the name of any person
who fails to respond to such request.)

11.12.4.1.E. To any unit of local government having
jurisdiction over the area where the facility is proposed to be
located; and

11.12.d.1.F. To each state agency having any authority
under state law with respect to the construction or operation of
such facility.

11.12.d.2. Publication of a notice in a daily or weekly
major local newspaper of general circulation and broadcast over
local radio stations;

11.12.4.3. In a manner constituting legal notice to the
public under state laws; and

11.12.4d.4. Any other method reasonably calculated to give
actual notice of the action in question to the person potentially
effected by it, including press releases or any other forum or
medium to elicit public participation.
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11.12.e. All public notices issued under this section shall
contain the following minimum information:

11.12.e.1. Name and address of the office processing the
permit action for which notice is being given;

11.12.e.2. Name and address of the permittee or the permit
applicant and, if different, of the facility or activity regulated
by the permit;

11.12.e.3. A brief description of the business conducted
at the facility or activity described in the permit application or
the draft permit;

11.12.e.4. Name, address and telephone number of a person
from who interested persons may obtain further information,
including copies of the draft permit, fact sheet and the
application; and

11.12.e.5. A brief description of the comment procedures
required by subsections 11.13. and 11.14. of this rule and the time
and place of any hearing that will be held, including a statement
of procedures to request a hearing (unless a hearing has already
been scheduled} and other procedures by which the public may
participate in the final decision. :

11.12.e.6. The location of the administrative record, the
times that which the record will be open for public inspection; and

11.12.e.7. Any additional information considered necessary
or proper.

11.12.f. Public notices for hearings. In addition to the
general public notice described in subdivision 11.12.e. of this
section, the public notice of a hearing shall contain the following
information:

11.12.f.1. Reference to the date of previous public
notices relating to the permit;

11.12.£.2. Date, time, and place of the hearing; and

11.12.£.3. A brief description of the nature and purpose
of the hearing, including the applicable rules and procedures.

11.12.g. In addition to the general public notice described
in subdivision 11.12.e. of this section, all persons identified in
subparagraphs 11.12.d.1.A, 11.12.d.1.B, and 11.12.d.1.C of this
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section shall be mailed a copy of the fact sheet, the permit
application and the draft permit, as applicable.

11.13. Public Comments and Requests for Public Hearings

During the public comment period provided under subsection 11.12.
of this rule, any interested person may submit written comments on
the draft permit and may request a public hearing, if no hearing
has already been scheduled. A request for a public hearing shall
be in writing and shall state the nature of the issues proposed to
be raised in the hearing. All comments shall be considered in
making the final decision and shall be answered as provided in
subsection 11.17 of this rule.

11.14. Public Hearings.

11.14.a. The chief shall hold a public hearing whenever he or
she finds, on the basis of requests, a significant degree of public
interest in a draft permit.

11.14.b. The chief may alsc hold a public hearing at his or
her discretion, whenever, for instance, such a hearing might
clarify one or more issues involved in the permit decision.

11.14.c. The chief shall hold a public hearing whenever he or
she receives written notice of opposition to a draft permit and a
request for a hearing within forty-five (45) days of public notice
under subdivision 11.12.c. of this rule; whenever possible the
chief shall schedule a hearing under this section at a location in
convenient to the nearest population center to the proposed
facility.

11.14.d. Public notice of the hearing shall be given as
specified in subsection 11.12. of this rule.

11.14.e. Whenever a public hearing will be held the chief
shall designate a presiding officer for the hearings who shall be
responsible for its scheduling and orderly conduct.

11.14.f. Any person may submit oral or written statements and
data concerning the draft permit. Reasonable limits may be set
upon the time allowed for oral statements, and the submission of
statements in writing may be required. The public comment period
under subsection 11.12. of this rule shall automatically be
extended to the close of any public hearing under this section.
The hearing officer may also extend the comment period by so
stating at the hearing.
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11.14.g. A tape recording or written transcript of the
hearing shall be made available to the public.

11.15. Reopening of the Public Comment Period.

11.15.a. If any data, information, or arguments submitted
during the public comment period appear to raise substantial new
questions concerning a permit, the chief may take one or more of
the following actions:

11.15.a.1. Prepare a new draft permit, appropriately
modified, under subsection 11.10. of this rule.

11.15.a.2. Prepare a revised fact sheet under subsection
11.11. of this rule and reopen the comment period.

11.15.a.3. Reopen or extend the comment period under
subsection 11.12. of this rule to give interested persons an oppor-
tunity to comment on the information or arguments submitted.

11.15.b. Comments filed during the reopened comment period
shall be limited to the substantial new questions that caused its
reopening. The public notice under subsection 11.12. of this rule
shall define the scope of the reopening.

11.15.¢c. Public notice of any of the above actions shall be
issued under subsection 11.12 of this rule.

11.16. Issuance and Effective Date of Permit.

11.16.a. After the close of the public comment period on a
draft permit the chief shall issue a final permit decision. The
chief shall notify the applicant and each person who has submitted
written comments or requested notice of the final permit decision.
The notice shall include reference to the procedures for appealing
a decision on the permit. For purposes of this section the final
permit decision means a final decision to issue, deny, modify, or
revoke and reissue, or terminate a permit.

11.16.b. A final permit decision shall become effective
thirty (30) days after the service of Notice of Decision unless:

11.16.b.1. A later effective date is specified in the
decisicn; or

11.16.b.2, Review is requested or evidentiary hearing is
requested; or
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11.16.b.3. No comments requested change in the draft
permit, in which case the permit shall become effective immediately
upon issuance.

11.17. Response to Comments.

11.17.a. At the time that any final permit decision 1is
issued, the chief shall 1issue a response to comments. This
response shall:

11.17.a.1. Specify which provisions, if any, of the draft
permit have been changed in the final permit decision, and the
reasons for the change; and

11.17.a.2. Briefly describe and respond to all significant
comments on the draft permit or the permit application raised
during the public comment period, or during any hearing.

11.17.b. The response to comments shall be available to the
public.

11.18. Administrative Record.
11.18.a. The provisions of a draft permit prepared under
subsection 11.10. of this rule shall be based on the administrative

records consisting of:

11.18.a.1. The application and any supporting data
furnished by the applicant;

11.18.a.2. The draft permit or notice of intent to deny
the application or to terminate the permit;

11.18.a.3. The fact sheet:
11.18.a.4. All documents cited in the fact sheet; and

11.18.a.5. Other documents contained in the supporting
file for the draft permit.

11.18.b. The chief shall base final permit decisions on the
administrative record consisting of:

11.18.b.1. Administrative record for the draft permit;

11.18.b.2. All comments received during the public comment
period provided under subsection 11.12. of this rule {including any
extension or reopening under subsection 11.15. of this rule);
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11.18.b.3. The tape or transcript of any hearing(s) held
under subsection 11.14. of this rule;

11.18.b.4. Any written material submitted at such hearing;

11.18.b.5. The response to comments required by subsection
11.17. of this rule which identified and supports any change made
in the draft permit and any new material placed in the record under
that subsection;

11.18.b.6. Other documents contained in the supporting
file for the permit;

11.18.b.7. An addendum to the fact sheet if needed; and
11.18.b.8. The final permit.

11.18.¢c. The administrative record shall be complete on the
date the final permit is issued.

11.18.d. Material readily available at the issuing agency
office or published material that is generally available, and that
is included in the administrative record under subdivisions
11.18.a. and 11.18.b. of this rule, need not be physically included
with the rest of the record as long as it is specifically referred
to in the fact sheet or in the addendum to the fact sheet.

11.19, Public Access to Information.

11.19.a. Any records, reports, or information and any permit,
permit applications, and related documentation within the chief’s
possession shall be available to the public for inspection and
copying; provided, however, that upon a satisfactory showing to the
chief +that such records, reports, permit documentation, or
information, or any part hereof would, if made public, divulge
methods or processes or activities entitled to protection as trade
secrets, the chief shall consider, treat, and protect such records
as confidential.

11.19.b. It shall be the responsibility o©f the person
claiming any information as confidential under the provisions of
this subsection to clearly mark each page containing such
information with the word "CONFIDENTIAL" and to submit an affidavit
setting forth the reasons that said person believes that such
information is entitled to protection.

11.19.c. Any document submitted to the chief which contains
information for which claim of confidential information is made
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shall be submitted in a sealed envelope marked "CONFIDENTIAL" and
addressed to the chief. The document shall be submitted in two (2)
separate parts. The first part shall contain all information which
is not deemed by the person preparing the report as confidential
and shall include appropriate cross-references to the second part
which contains data, words, phrases, paragraphs, or pages and
appropriate affidavits containing or relating to information which
is claimed to be confidential.

11.19.d. No information shall be protected as confidential
information by the chief unless it is submitted in accordance with
the provisions of subdivision 11.19.c. of this rule and no
information which is submitted in accordance with the provision of
subdivision 11.19.¢. of this rule shall be afforded protection as
confidential information unless the chief finds that such
protection is necessary to protect trade secrets. The person who
submits information claimed to be confidential shall receive
written notice from the chief as to whether the information has
been accepted as confidential or not.

11.19.e. All information which meets the tests of subdivision
11.19.d. of this rule shall be marked with the term “ACCEPTED" and
shall be protected as confidential information. If said person
fails to satisfactorily demonstrate to the chief that such
information in the form presented to him meets the criteria of
subdivision 11.19.d. of this rule, the chief shall mark the
information "REJECTED" and promptly returned such information to the
person submitting such information. The chief shall retain a copy
of such information for reference.

11.19.f. Nothing contained herein shall be construed so as to
restrict the release of relevant confidential information during
situations declared to be emergencies by the chief or his designee.

11.19.g. Nothing in subsection 11.19. of this rule may be
construed as limiting the disclosure of information by the division
to any officer, employee, or authorized representative of the state
or federal government concerned with effecting the purposes of this
subsection.

11,19.h. Persons interested in obtaining information pursuant
to this subsection should submit a request in accordance with the
environmental quality board rule 46 CSR 8.
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11.20+. 40 CFR §270.12. The provisions of 40 CFR §270.12 are
excepted from incorporation by reference. Availability of

information provided under this rule is controlled by the provision
of W. Va. Code, §22-18-12 and subsection 11.19. of this rule.

11.212. 40 CFR § 270.24. The provisions of 40 CFR § 270.24 are
excepted from incorporation by reference. Consult the rules of the
office of air quality regarding emissions form process vents.

11.223. 40 CFR §§ 270.60(b}) and 270.64. The provisions of 40
CFR §§ 270.60(b) and 270.64 are hereby adopted and incorporated by
reference. Consult the rules of the office of water resources and
the environmental quality board regarding additional requirements
for underground injection wells.

§33~20-12. Deed and Lease Disclosure; Notice in Deed to Property.

12.1. Recording Requirement. -- The owner of the property on
which a hazardous waste management facility is located must record,
in accordance with state law, a notation on the deed or lease to
the facility property -- or on some other instrument that is
normally examined during title search -- that will in perpetuity
notify any potential purchaser of the property that:

12.1.a. The land has been used to manage hazardous wastes;
and
12.1.b. Its use is restricted under 40 CFR § 264.117{(c).
12.2. Upon actual transfer of property which contains hazardous

wastes that have been stored, treated, or disposed of, the previous
owner shall notify the chief in writing of such transfer.

12.3. Other Requirements. —- Nothing contained in this section
of this rule shall relieve any person from complying with the
requirements on deed and lease disclosures set forth in
W.Va. Code, § 22-18-21.

§33-20-13. Universal Waste Rule.
13.1. 40 CFR Part 273. -- The provisions of 40 CFR part 273 are

hereby adopted and incorporated by reference with the
modifications, exceptions and additions contained in this section.
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11.20%. 40 CFR §270.12. The provisicns of 40 CFR §270.12 are
excepted from incorporation by reference. Availability of
information provided under this rule is controlled by the provision
of W. Va. Code, §22-18-12 and subsection 11.19. of this rule.

11.212. 40 CFR § 270.24. The provisions of 40 CFR § 270.24 are
excepted from incorporation by reference. Consult the rules of the
office of air quality regarding emissions form process vents.

11.223, 40 CFR 8§ 270.60(b) and 270.64. The provisions of 40
CFR §§ 270.60(b) and 270.64 are hereby adopted and incorporated by
reference. Consult the rules of the office of water resources and
the environmental gquality board regarding additional requirements
for underground injection wells.

§33-20-12. Deed and Lease Disclosure; Notice in Deed to Property.

12.1. Recording Requirement. -- The owner of the property on
which a hazardous waste management facility is located must record,
in accordance with state law, a notation on the deed or lease to
the facility property -- or on some other instrument that is
normally examined during title search -- that will in perpetuity
notify any potential purchaser of the property that:

1z2.1.a. The land has been used to manage hazardous wastes;
and

12.1.b. Its use is restricted under 40 CFR § 264.117{c).

12,2, Upon actual transfer of property which contains hazardous
wastes that have been stored, treated, cor disposed of, the previous
owner shall notify the chief in writing of such transfer.

12.3. Other Requirements. -- Nothing contained in this section
of this rule shall relieve any person from complying with the
requirements on deed and lease disclosures set forth in
W.Va. Code, § 22-18-21.

§33-20-13. Universal Waste Rule.
13.1. 40 CFR Part 273. -- The provisions of 40 CFR part 273 are

hereby adopted and incorporated by reference with the
modifications, exceptions and additions contained in this section.
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13.1.a. The provisions of Federal Register document
dated July 6, 1999 (Volume 64, Number 128) on pages 36466-36480:
titled "Hazardous Waste Management Svystem; Modification o¢f the
Hazardous Waste Program; Hazardous Waste lLamps; Final Rule” are

herebv adopted and incorporated by reference.

13.2. In addition to pesticides, batteries, and thermostats

covered by 40 CFR part 273, Lamps as described in subparagraph
2.1.a.2.A. of this rule are also covered under 40 CFR Part 273.
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13.35%%b. "Universal Waste" means any of the following
hazardous wastes that are managed under the universal waste
requirements of 40 CFR part 273:
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13.3.a.51b3- Batteries as described in 40 CFR & 273.2;

13.3.b.5b—=+ Pesticides as described in 40 CFR § 273.3;
and

13.3.c. 503~ Thermostats andmercury—corteirimg—tamys
as described in 40 CFR § 273.4.

13.3.d.51—4+ Lamps _as described in 40 CFR § 273.5. and
subparagraph 2.1.a.2.A. of this rule.

13.4.6+ 40 CFR §§ 273.20, 273.40, 273.56 -- The provisions of
40 CFR $§ 273.20, 273.40, and 273.56 relating to exports are hereby
adopted and incorporated by reference. The substitution of terms
in subdivision 1.6.a. of this rule does not apply to the provisions
of this subsection. In addition to the requirements contained
therein, any person subject to the provisions of 40 CFR part 273
shall file with the chief copies of all documentation, manifests,
exception reports, annual reports or records, inter alia, submitted
to EPA, the administrator or the regional administrator as required
by 40 CFR part 273.

13.5.%= 40 CFR § 273.70 -- The provisions of 40 CFR & 273.70
Imports are hereby adopted and incorporated by reference. Persons
managing universal waste that is imported to West Virginia are
subject to the requirements of this rule.;—theprovistonsof—46—<C€FR
part—27——effective—onr—duty—1— 1935 are—hereby —adopted—and
tTrreorporated—ivy——references

13.6.6+ 40 CFR §§ 273.80 and 273.81 -—- The provisions of 40 CFR
§§ 273.80 and 273.81 are excepted from incorporation by reference.
Consult the provisions of subdivision 2.5.d of this rule to
petition to include a waste as a universal waste,

§33-20-14. Standards for the Management of Used 0il.

14.1. 40 CFR Part 279. -- The provisions of 40 CFR part 279 are
hereby adopted and incorporated by reference with the exception
contained in this section. Consult the rules of the office of air
quallty regardlng the burnlng of used o0il. Notwithstanrding—the
‘:J.J_CLL-J.VC \.AG.L.C UJ. L.I.LJ_D .LU.J.c; L_JJC LJLUVJ_DJ.UJ..I.D Uf 40 CFR b)G.J.t 2?9
effectireomrJuly—1+—31995—are—trerebyadopted—and—incorporatec—ty
reference— (Incorporation by Reference. —- Whenever either federal
statutes or requlations or state statutes or rules are incorporated
by reference into this rule, the reference is teo that statute or
requlation in effect on July 1, 1999 unless otherwise noted in the

text of this rule.)




14.2, 40 CFR § 279.82(b). -- The term EPA at 40 CFR § 279.82 (b)
shall have the meaning of United States environmental protection
agency.

§33-20-15. Appeal Rights. Any person aggrieved or adversely
affected by the failure or refusal of the director to act within a
reasonable time on an application for a permit or by the issuance
or denial of or by the terms and conditions of a permit granted by
the director under the provisions of this rule, may appeal to the
environmental quality board in accordance with the provisions of W.
Va. Code $§22B-1-1 et seq.




TABLE 1

PERMIT APPLICATION FEE SCHEDULE

STORAGE
EPA CODE ACTIVITY FEE FEE
S01 Container <100 tons capacity >100 tons capacity
$2,500.00 $3,750.00
S02 Tank <100 tons capacity >100 tons capacity
$2,500.00 $3,750.00
S04 Surface Impoundment | <1,000 tons capacity >1,000 tons capacity
$10,000.00 $12,500.00
S05 Drip Pad $2,500.00
S03 Waste Pile <100 tons capacity >100 tons capacity
$5,000.00 $7,500.00
S06 Waste Pile <100 tons capacity >100 tons capacity
(Containment Bldg.) $5,000.00 $7,500.00
DISPOSAL
EPA CODE ACTIVITY FEE FEE
D80 Landfill <1,000 tons/year >1,000 tons/year
$15,000.00 $25,000.00
D81 Land Application <1,000 tons/year >1,000 tons/year
$15,000.00 $25,000.00

D83 Surface Impoundment

<1,000 tons/year
$15,000.00

>1,000 tons/year
$25,000.00
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TABLE 1

PERMIT APPLICATION FEE SCHEDULE

(CONTINUED)
TREATMENT
EPA CODE ACTIVITY FEE FEE
TO1 Tank <100 tons capacity >100 tons capacity
$2,500.00 $3,750.00
T02 Surface Impoundment | <1,000 tons/year >1,000 tons/year
$10,000.00 $12,500.00
TO3 Incinerator <1,000 tons/year >1,000 tons/year
$5,000.00 $7,500.00
T80 thru T93 <1,000 tons/year >1,000 tons/year
Boiler/Industrial Furnace $5,000.00 $7,500.00
TO4 Other $5,000.00 $7,500.00
T-94 Containment Bldg. $5,000.00 $7,500.00
Treatment
EMERGENCY PERMITS
EPA CODE ACTIVITY FEE
State and Federal Nil
Others $500.00




TABLE 1
PERMIT APPLICATION FEE SCHEDULE

(CONTINUED)
MISCELLANEOUS
EPA CODE ACTIVITY FEE
Permit Modification under 40 CFR, 270.42 (Class 1) $ 500.00

Permit Modification under 40 CFR, 270.42 (Class Il and |1} $ 1,250.00
HWIR Staging Pile

Modification under 40 CFR, 270.41 $ 2,500.00
Post-Closure Care Permit $15,000.00
Closure Plans $ 1,500.00
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36466

Federal Register/Vol.

64, No. 128/Tuesday, July 6, 1999/Rules and Regulations

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 260, 261 264, 265, 268,
270 and 273

[FRL-6371-3]
RIN 2050-AD93

Hazardous Waste Management
System; Modification of the Hazardous
Waste Program; Hazardous Waste
Lamps

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: Today's final rule adds
hazardous waste lamps to the federal
list of universal wastes regulated under
the Resource Conservation and
Recovery Act (RCRA). Handlers of
universal wastes are subject to less
stringent standards for storing,
transporting, and collecting these -
wastes. The Agency has concluded that
regulating speng hazardous waste lamps
as a universal waste under 40 CFR Part
273 will lead to better management of
these lamps and will facilitate
compliance with hazardous waste
requirements. Today's finat rule, which
streamlines the Subtitle C management
requiréments for hazardous waste
lamps, also supports energy
conservation efforts,

EFFECTIVE DATE: This final rule 1s
effective on January 6, 2000.
ADDRESSES: The official record for this
rulemaking is identified as Docket F-
99-FLEF-FFFFF and is in the EPA
RCRA docket, located in the RCRA
Information Center (RIC) at Crystal
Gateway 1, First Floor, 1235 Jefferson
Davis Highway, Arlington, VA 22202,
The RIC is open from 9 a.m. to 4 p.m.,
Menday through Friday, excluding
federal holidays. To review docket
materials, it is recommended that the
public make an appointment by calling
(703) 603-9230. The public may copy a
maximum of 100 pages from the
regulatory docket at no charge.
Additional coplies cost $0.15/page.

FOR FURTHER INFORMATION CONTACT: The
RCRA/Superfund/EPCRA/UST Hotline
at (800} 424-9346 {toll free) or TDD
(800) 553-7672 (hearing impalred). In
the Washington, D.C. metropolitan area,
call (703} 412-9810. For technical
Information about this rule, contact
Marilyn Goode of the Office of Solid
Waste (5304W), U.S. Environmental
Protectlon Agency, 401 M St. SW.,
Washington DC 20460, phone 703-308-
8800, or E-mail
goode.martlyn@epamail.epa.gov.
SUPPLEMENTARY INFORMATION:

Internet Availability

This rule is available on the Internet_ﬁf .

Using a World Wide Web (WWW)
browser, type http://www.epa.gov/
epagswer/osw/hazwaste.htm#id.

Official Record

The official record for this action Is
kept in a paper format, The official
record is maintalned at the address in
the ADDRESSES section at the beginning
of this document.

QOutline of Today's Document

L. Background

A. Current Regulations

B. Proposed Rule

C. The Toxiclty Characteristic

D. Universal Waste Rule

E. Energy Efficient Lighting Programs

F. Notice of Data Availability

II. Relationship to Other Agency Activities

A. Report to Congress on Mercury

B. Health Effects on Children

IIf. Ratlonale for Including Hazardous Waste
Lamps in the Scope of the Universal
Waste Rule '

A. Why Management Controls Are
Necessary for Spent Mercury-Contalning
Lamps

B. Why the Universal Waste Approach s
Preferable to a Conditlonal Exclusion for
Spent Mercury-Containing Lamps

C. Why Relief From Full Subtitle C
Requirements is Warranted Both for
Mercury-Containing Hazardous Waste
Lamps and Other Hazardous Waste
Lamps

1V. Summary of Final Rule

A. Waste Covered by Today's Rule

B. Summary of Management Requirements
for Hazardous Waste Lamps :

1. Categorles of Participants in the
Universal Wasle System

2. Small and Large Quantity Handlers

3. Universal Waste Transporters

4. Universal Waste Destination Facllitles

C. Management Requirements for Smal}
and Large Quantity Handlers of
Hazardous Waste Lamps

D. Effect of Today's Rule on Conditionally-
Exempt Small Quantity Generators

E. Requirements for Transporters of
Hazardous Waste Lamps

F. Requirements for Destination Facilities

G. Import and Export Requirements

H. Land Disposal Restrictlon Requirements

V. Discussion of Comments Received in
Response to Proposed Rule Making and
Agency's Response

A. Universe of Lamps Covered Under the
Final Rule . :

1. Summary of Proposed Scope and
Definition

2. Summary of Comments Received

3. Agency's Response to Comments and
Summary of Promulgated Standards

B. Requirements for Handlers of Hazardous
Waste Lamps

1. Prohibition on Treatment

a. Summary of Propased Provisicn

b. Summary of Comments Recelved

¢. Agency's Response to Comments and
Summary of Promulgated Standards

2. Notlfication Requirement

a. Summary of Proposed Provision
b. Summary of Comments Recelved
¢. Agency's Response to Comments and
Summary of Promulgated Standards
3. Prevention of Releases/Packaging
Requirements
a. Summary of Proposed Provislon
b. Summary of Comments Recelved
¢. Agency's Response to Comments and
Summary of Promulgated Standards
4. Accumulation Time
a, Summary of Proposed Provision
b. Surnmary of Comments Recelved
¢. Agency's Response to Comments and
summary of Promulgated S Standards
5. Tracking of Shipments
a. Summary of Proposed Provision
b. Summary of Comments Received
c. Agency’s Response to Comments and
Summary of Promulgated Standards
C. Storage Time Limitations for
Transporters of Universal Waste Lamps
1. Summary of Proposed Provislon
2. Summary of Comments Recelved
3. Agency's Response to Comments and
Summary of Promulgated Standards
D. Destinatlon Facility Requirements/Lamp
Recycling Facilities
1. Summary of Proposed Frovision
2, Summary of Comments Recelved
3. Agency’s Response to Comments and
Summary of Promulgated Standards
E. Sunset Provision
1. Sumnmary of Proposed Provision
2. Summary of Comments Received
3. Agency’s Response to Comments and
Summary of Promulgated Standards
VI. State Authority
A. Applicability of Rules in Authorized
States
B. Effect on State Authorization
C. Interstate Transport
VIL Regulatory Requirements
A. Executive Order 12866
B. Economic Assessment
C. Regulatory Flexibility Analysls
D. Environmental Justice
E. Natjonal Technology Transfer and
Advancement Act (NTTAA)
F. Executive Order 13045—Children’s
Health
G. Regulatory Issues—Unfunded mandates
H. Paperwork Reduction Act
L. Executive Order 13084
). Executive QOrder 12875 .
VIIL Submission to Congress and General
Accounting Office

1. Background

Under Subtitle C of the Resource
Conservation and Recovery Act (RCRA)
the Environmental Protection Agency
{EPA)} has promulgated regulations
governing the nation's hazardous waste
management program. These regulations
are found at parts 260 through 279 of
title 40 of the Code of Federal
Regulations. These regulations first
define which materials are considered
solid wastes and then identify wastes
that are hazardous and thus subject to
RCRA hazardous waste requirements.
Requirements are then set forth for
hazardous waste generators,
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transporters, and owners and operators
of treatment, storage, and disposal
facilities {TSDs). On May 11, 1995, EPA
finalized strearnlined requirements for
collecting certain widely dispersed
hazardous wastes under the Universal
Waste Rule, codified in 40 CFR part 273.
Today's rule extends the scope of that
rule by adding hazardous waste lamps.

A. Current Regulations

Any person who generates a solid
waste, as defined in 40 CFR 261.2, must
determine whether or not the solid
waste 1s a hazardous waste, either
because the waste is listed asa
hazardous waste in subpart D of 40 CFR
part 261 or because the waste exhibits
one or more of the characteristics of
hazardous waste, as provided in subpart
C of 40 CFR part 261. Data available to
EPA., including studies conducted by
the Agency, indicate that many
fluorescent and high intensity discharge
(HID) lamps exhibit the toxicity
characteristic (TC) for mercury because
of the use of that compound in
producing these lamps. Some HID and
other types of lamps may also exhibit
the toxicity characteristic for lead,
principally because of the use of lead
solder. Before today’s rulemaking
{except as explained in the next
paragraph), generators of spent lamps
that exhibited hazardous waste
characteristics were subject to the RCRA
Subtitle C hazardous waste management
requirements. Generators were subject
to all applicable requirements of 40 CFR
parts 260 through 268, including the on-
site management, pre-transport, and
manifesting requirements of part 262.

Spent hazardous waste lamps sent for
reclamation are considered spent
materials (rather than sludges or by-
products) and are therefore solid wastes.
A spent material is “any material that
has been used and as a result of
contamination can no longer serve the
purpose for which it was produced
without processing™ (40 CFR
261.1(c)(1)). Generators of solid wastes
(including spent lamps) are thus
responsible for determining whether the
wastes are hazardous {through testing or
through thelr knowledge of the
materlal).

However, even though waste lamps
are considered solid and hazardous
wastes if they exhibit hazardous waste
characteristics, not all generators of
these spent lamps have had to manage
the lamps as hazardous waste. Under
RCRA Subtitle C, there are different
requirements for generators of
hazardous waste depending on the
amount of hazardous waste generated in
a calendar month. Conditionally-exempt
small quantity generators (CESQGs) (i.e.,

generators of less than 100 kilograms of
hazardous waste in a calendar month) -’
are not subject to RCRA Subtitle C
hazardous waste management standards
and may choose to send thelr wastes to
a municipal solid waste landfill or other
facllity approved by a state for the
management of industriat or munlcipal
non-hazardous wastes (40 CFR 261.5).
Cenerators of more than 100 kilograms
and less than 1,000 kilograms ina
calendar month are subject to the RCRA
hazardous waste management
standards, but are allowed to comply
with certain reduced regulatory
requirements (40 CFR 262.34).
Generators of more than 1,000 kilograms
of hazardous waste in a calendar month
are required to comply fully with
federal hazardous waste regulations.
Household generators of waste lamps
may be exeript from hazardous waste
management requirements under 40
CFR 261.4(b}(1). Also, several states
already regulate waste lamps as
universal wastes under their authorized
state hazardous waste programs.

B. Proposed Rule

On July 27, 1994 (59 FR 38288), EPA
proposed two approaches for controlling
the management of spent lamps,
specifically mercury-containing lamps.
Mercury-containing lamps include
fluorescent, high pressure sodium,
mercury vapot, and metal halide lamps.
In that notice, the Agency requested
cornment on whether either approach

was appropriate for protecting human

health and the environment from
potential releases of mercury. The two
management options proposed by EPA
were less stringent than the existing
federal regulations. Both regulatory
alternatives provide streamlined
requirements for certain waste
management activities in lieu of
regulating spent mercury-bearing lamps
under the full RCRA Subtitle C
management standards,

The first regulatory alternative
proposed by EPA was a conditional
exclusion from hazardous waste
regulation for waste mercury-containing
lamps. Under the proposed conditional
exclusion, waste mercury-containing
lamps could be disposed in a municlpal
landflll provided the landfill was
permitted by a state with an EPA-
approved municipal solid waste landfiil
permitting program or managed at a
mercury reclamation facllity permitted,
Jicensed, or registered by a state. The
second regulatory alternative included
in the proposed rule was to add waste
mercury-contalning lamps to the
universal waste program, which consists
of streamlined regulations designed to
address the management of certain

widely generated hazardous wastes.
EPA also solicited comment on whether
to add other types of spent hazardous
waste lamps (e.g., lamps that are
hazardous waste because they fail the
TC for other constituents, such as lead)
to the universal waste program.

C. The Toxicity Characteristic

Under section 3001 of the Resource
Conservation and Recovery Act (RCRA),
EPA is charged with defining which
solid wastes are hazardous by
identifying characteristics that indicate
hazardous waste and by listing
particular solid wastes as hazardous
wastes. On May 18, 1980, the Agency
promulgated the Extraction Procedure
Toxicity Characteristic (EPTC) to )
determine the toxicity of waste. The
EPTC regulated eight metais, four
insecticides, and two herbicides. On
March 29, 1990, in response to section
3001(g) of RCRA, which was added by
the Hazardous and Solid Waste
Amendments (HSWA) of 1984, the
Agency replaced the Extraction
Procedure with the Toxicity
Characteristic Leaching Procedure
(TCLP). Like the EPTC, the TCLP is used
to determine the toxicity of waste.
Although regulatory levels for the
metals (including mercury) remmained
the same as originally promulgated in
1980, the promulgation of the Toxicity
Characteristic resulted in additional
wastes becoming regulated as hazardous
due to the new leaching procedure {the
TCLP) and to the addition of regulatory
levels for more waste constituents.

In the 1994 proposal on spent lamps,
the Agency did not propose, of request
comment on, regulatory language that
would modify or amend the current
hazardous waste toxicity characterlstic
provislons published in 40 CFR 261.24.
However, EPA noted that the Agency
was conducting long-term studies on the
fate and transport of TC metals in
ground water, and that the TC
regulatory levels for mercury may be
changed when that work is completed.
The proposed rule aiso requested
submisston of any municipal solid
waste leachate or groundwater data to
support this separate effort. Because of
the extreme complexity of mercury
chemistry in the environment and
because scientlfic knowledge about the
environmental fate and transport of
mercury continues to evolve, this work
is still ongoing.

The most recent data available to the
Agency demonstrate greatet mobility
than previously thought. These data
include updated groundwater modeling.
as well as field data collected by the
Agency in reviewing the hazardous
characteristics generally, the TCLP test,
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and Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 (CERCLA) Records of
Decision (RODs] from municipal solid
waste landfills. As explained in more
detail in responses to comments and
elsewhere in the record, these data
expand upon and corroborate data cited
in the proposal that mercury can
migrate frorn municipal solid waste
landfills in harmful concentrations and
reach human drinking water sources
located over a mile from the landfill in
significant concentrations, i.e.,
concentrations exceeding allowable
mercury in drinking water. Thus, actual
site data from recent and on-going
studies support the Agency’s conclusion
that mercury Is present in significant
concentrations in both leachate and
groundwater at non-hazardous waste
landfill sites, including municipal solid
waste landfills, and has migrated off-site
to drinking water sources (in some
instances in concentrations exceeding
Federal drinking water standards). This
concluston is syfficient to warrant
continued regulation of spent lamps
containing mercliry as hazardous waste.
Even though EPA did not re-open
issues related to the appropriateness of
the TCLP for evaluating the toxicity of
mercury-bearing waste in this proposal,
the Agency is clarifying that the recent
opinion of the D.C. Circuit in Columbia
Falis Aluminum Companyv. EPA, 139
F.3d 914 (D.C. Cir. 1998) ("*Columbia
Falls"), does not affect the use of the
TCLP to determine whether spent waste
lamps exhibit the toxicity characteristic
and, therefore, should be regulated as
gazardous wastes under RCRA Subtitle
Columbia Falls presented unique and
limited clreumstances which do not
apply to the question of using the TCLP
for determining whether spent lamps
are hazardous wastes. In the context of
Columbia Falls, EPA had established
reatiment standards for spent aluminum
potliners (hazardous waste code K088),
and the treatment standards used the
TCLP to measure the performance of the
treatment technology in mitigating the
hazard presented by several hazardous
constituents found in the waste,
Including arsenic and fluoride. In the
case of Columbia Falls, all of the
commerclal treatment capacity for the
waste (K088) was provided by a single
facility, and all of the treatment residue
from this single process was disposed at
a single location in a dedicated
monofill.! Notwithstanding that the
treatment process was able to achieve
the treatment standards for arsenic and
fluoride as measured by the TCLP (i.e.,

'62 FR 1993 (Jan. 14, 1997).

the treatment residue, when tested with
the TCLP, never exceeded the regulatory
levels), actual leachate from the single
disposal site contained significantly
higher levels of these two constituents.
EPA had not offered any substantive
explanation for continued use of the
TCLP to measure performance of the
treatment process for these constituents
alter the disparities between the
predicted leaching using the TCLP and
the actual performance in the field
became known. Under these
circumstances, the court held that it was
arbitrary and capricious to continue to
use the TCLP to establish treatment
standards for spent potliner wastes
because it bore no rational relationship
to what was actually occurring.

None of these circumstances applies
to the question of using the TCLP to
determine the toxicity of spent lamps
and, therefore, whether such lamps are
hazardous wastes in the first place. With
respect to mercury, the TCLP has not
been shown in this case to under predict
mercury leachate concentrations for 100
percent of the wastes to which the test
applies.

irst, there is no question that it |s
reasonable to model a disposal
environment where lamps are disposed
with municipal solid waste, since most
lamps are disposed in municipal solid
waste landfills, or would be if they were
not hazardous wastes. The grinding
feature of the TCLP protocol is likewise
reasonable, since there is no dispute
that lamps will be crushed after they are
landfilled. The dilution/attenuation
feature of the TCLP is likewise a
reaspnable approximation of fate and
transport of mercury which escapes
from the lamp matrix. There Is no
chemical reason why such mercury
would be immobile. The mercury itself
is primarily the divalent form which can
form moblle salts or soluble mercury
acetate upon exposure to acidic
municipal solid waste (a phenomenon
modetled by the pH and acid of the
simulated leachate in the TCLP test (see
Memorandum To the Docket from
Grepgory Helms entitied “Solubility of
Mercury Salts,” dated June 18, 1999),

Second, as explained in more detall in
responses to comments and other
materials in the record, mercury has
proven mobile in municipal solid waste
landfill environments, migrating in
leachate to contaminate amblent
groundwater at concentrations
exceeding the federal maximum
contaminant levels (MCLs) used for
drinking water (see EPA’s “"Summary of
Mercury Damage Incidents from
CERCLA Records of Decislons (RODs),"”
June 9, 1999, and chart entitled
*"Maximum Mercury Concentration

Observed In Leachate from Landfill
Cells,” June 11, 1999.) Mercury
contamination from municipal solid
waste leachate exceeding MCLs has
actually been found in groundwater
drinking wells over a mile from the

~ landfill (well past the 500 feet used In

the TC for fate and transport
assumptions). These concentrations are
within an order of magnitude, or within
the same order of magnitude, as
predicted in the TC. Id. Thus, the
reasonableness of using the TC to
evaluate the hazardousness of these
wastes is firmly supported by empirical
data.

D. Universal Waste Rule

On February 11, 1993, EPA proposed
streamlined hazardous waste )
management requirements for collecting
and managing certain widely generated
hazardous wastes {58 FR 8102). The
Agency finalized the Universal Waste
Rule on May 11, 1995 (60 FR 25492).
The final rule promulgated streamlined
hazardous waste management
regulations for hazardous waste
batteries, certain hazardous waste
pesticides, and mercury-containing
thermostats. Handlers of universal
wastes are subject to less stringent
standards for storing, transporting, and
collecting these wastes. These standards
serve to encourage environmentally
sound collection and proper
managemernt of these hazardous wastes.

The universal waste regulations apply
to handlers and transporters of universal
wastes. Handlers include universal
waste generators and collection
facilities. The regulations distinguish
between "large quantity handlers of
universal waste” {those who handle
more than 5,000 kilograms of total
universal waste at one time) and “small
quantity handlers of universal waste"
(those who handle 5,000 kilograms or
less of universal waste at one time). The
5,000 kilogram accumulation criterion
applies to the quantity of all universal
wastes accumulated. . '

Universal waste handlers who
penerate or manage items designated as
universal waste are exempt from certaln
requirements routinely applied to
hazardous waste management and
Instead are subject to the management
standards under part 273. These include
strearnlined standards for storing
universal waste, labeling and marking
waste or containers, preparing and
sending shipments of universal wastes
off-site, employee training, and response
to releases. Large quantity handlers of
universal waste (LQHUW]) also must
provide notification of universal waste
management to the appropriate EPA
Region {or state director in authorized
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states), obtain an EPA identification
number, and retain for three years
records of off-site shipments of
universal waste. Small quantity
handlers of universal waste (SQHUW)
are not required to manifest wastes,
notify the EPA region, or keep records
of universal waste shipments.

Transporters of universal waste also
are subject to less stringent
requirements than the full Subtitle Cc
hazardous waste transportation
regulations. Universal waste
transporters must comply with all
applicable Department of
Transportation (DOT) regulations and
ensure transportation of universal waste
to a universal waste handler or a
destination facility. Transporters may
store uriiversal waste at a transfer
facllity for ten days or less and must
contain any releases of universal waste.
Transporters of universal waste do not
have to comply with RCRA hazardous
waste manifest requirements. )

Destination facilities are those
facilities that treat, dispose, or recycle
universal wastes. Universal waste
destination facilities are subject to all
currently applicable requirements for
hazardous waste treatment, storage, and
disposal facilities and must receive a
RCRA permit for such activities.
Hazardous waste recycling facilities that
do not store hazardous wastes prior to
recycling may be exempt from
permitting under federal regulations {40
CFR 261.6{(c}(2)).

In the universal waste proposal, the
Agency did not propose to include
spent fluorescent lamps in the universal
waste regulations because further
tnvestigation into the issue was
necessary. However, EPA requested
comment on several questions related to
fluorescent lamps (58 FR 8110). First,
EPA regquested comment on the risks
posed by these lamps in landfills or
municipal waste combustors. Second,
EPA requested information on the risks
of current or developing mercury
recovery technologies. The Agency
recelved a number of comments in
response to these questions. Some
commenters supported including waste
lamps in the Universal Waste Rule, and
other commenters suggested other
regulatory alternatives for managing
these lamps. The comments addressing
the management of waste mercury-
containing lamps that were recelved in
response to the universal waste
proposed rule are addressed in the
background decuments for today's
rulemaking. .

E. Energy Efficient Lighting Programs

Prior to publication of the proposed
rule, the Agency initiated a review of

the potentlal risks represented by waste
mercury-containing lamps and began to’
analyze the contribution of such lamps -
to total mercury emissions to the
environment. The Agency undertook
this-evaluation in part because of the
importance of promoting energy
efficiency. The use of energy-efficient
11ghting can reduce mercury emisslons
from coal-buning power plants as well
as reduce emissions of carbon dioxide
and sulfur oxide. Energy-efficient
lighting in all U.S. commercial floor
space currently {llumninated by less
efficient fluorescent Jamps would save
an estimated 35 to 40 billion kilowatt
hours of electricity annually. This
saving would resultin reduced )
emissions of mercury, carbon dioxide,
sulfur dioxide and nitrogen dioxide,
some of which are projected to cause
greenhouse effects.

Replacing energy inefficlent lighting
systems with energy efficient lighting
systems requires the use and eventual
disposal ol spent mercury-containing
Jamps. It was suggested that requiring
the management of spent lamps in
accordance with the full Subtitle C
hazardous waste management
requirements could discourage
participation in energy efftcient lighting
programs, since facilities might aveld or
postpone replacement of lamps because
of potentiat disposal costs. If this were
true, streamlined management standards
for spent mercury-containing lamps
could decrease the costs assoclated with
managing the lamps and promote
greater participation in energy-efficient
lighting programs. However, as
discussed below, the Agency has found
that the cost of these programs appears
to be largely independent of the
regulatory options chosen by EPA.

F. Notice of Data Availability

On July 11, 1997 (62 FR 37 183), the
Agency made available to the public
additional data on mercury emissions
from managing spent lamps. The
information provided as part of the
Notice of Data Availability (NODA)
consisted of an electronic model and a
report that assessed mercury emissions
from the management of waste mercury-
contalning lamps under different
regulatory approaches. The report, titled
“Mercury Emissions From the Disposal
of Fluorescent Lamps,” discusses the
methodology, data and assumptlons
used in developing the Mercury
Emissions Model. The report describes
inputs used in the mode! for estimating
potential mercury emissions during
waste management and disposal
activitles (such as lamp properties, lamp
disposal rates, and lamp mercury
emnissions rates from specific waste

management practices). It also discusses
inputs for estimating energy savings
from using high-efficiency T8 lamps,
and the effects on mercury emissions
from electric utilities. The report
estimates mercury emissions under
baseline conditions (i.e., management of
mercury-contalning lamps in
compliance with full hazardous waste
requirements) and under other
regulatory options, including the
conditional exclusion and universal
waste approaches proposed. These
estimates include annual and
cumulative emissions from disposal of
mercury-containing lamps, and net
mercury emissions.

The Agency recelved thirty-five
public comments on this NODA, about
twenty of which presented substantive
information on the model. The Agency
has reviewed these comments in great
detail and revised the model and report,
as appropriate. The Agency also has '
prepared a comprehensive response to
comment document addressing each
substantive issue. The revised model,
report, and response to comment
document are available in the RCRA
docket established for this action. A
brief summary of the major public
comments and the Agency's responses
is presented below.

Many commernters raised concerns
about the model's Subtitle I landfill
emissions rates. Several commenters
believed the Agency shouid not have
rounded the high emissions rate of 0.8
percent to one percent. EPA believes
this is a valid concern and has revised
the model to include the original 0.8
percent emissions rate.

Some commenters raised concerns
that EPA had misinterpreted data from
the State of Florida on its recycling
emlssions estimates. EPA has carefully
reviewed available recycling emissions
data and revised the model’s central and
low emissions factors for divalent
mercury emissions. EPA revised the
central estimate from three percentto .
1.09 percent and the low estimate from
one percent to 0.07 percent. .

Various commenters believed that the
model should clearly distinguish
between CESQG and non-CESQG lamp
mercury emissions. These commenters
polnted out that CESQG lamp emissions
are outside the scope of the rulemaking
effort. The Agency agrees with this
concern and has revised the model to
segregate non-CESQG from CESQG lamp
emissions.

Some commenters believed that
higher spent lamp management costs
would discourage certain building
owners from conducting lighting
upgrades. These commenters were
concerned with the model assumption
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that upgrades are independent of policy
options. In response to the comments,
EPA revisited its assumptions and
performed additional ealculations on
the impact of disposal costs on a
lighting upgrade’s internal rate of return
(IRR). The Agency has found that,
holding all other lamp operating costs
constant, the cost of lamp disposal has
minimal impacts on an upgrading
project’s IRR. At a $0.50/lamp
transportation and recycling cost, the
IRR for a typical project over ten years
is 51 percent. At a $1.00/lamp
transportation and recycling cost, the
IRR was 50 percent—only a slight
decrease in IRR despite a 100 percent
Increase in waste management costs. For
these reasons, EPA continues to believe
that the declsion to use T8 lamps is
independent of the Agency's policy
options,

A number of commenters indicated
that the model underestimated lamp
recycling rates under the baseline and
overestimated the rate of Subtitle C
landfilling. Comamenters suggested that
the national lamp recycling rate s
approximately ten percent and that
Subtitle C landfilling of lamps is near
three percent. EPA believes these
estimates may be reasonable, and has
revised the baseline's recycling rate to
ten percent and reduced the Subtitle C
disposal rate to about two percent.

The Agency also conducted an
internal review of the model and made
additional revisions. First, the Agency
revised the model assumptions
regarding the effectiveness of pollution
control equipment at munlcipal waste
combustor (MWC) emissions from 80 to
95 percent. This revision has the effect
of decreasing the MWC high emission
factor for divalent mercury from 30
percent to 16 percent. Second, EPA
revised the disposal trees under the
baseline and options to account for the
fact that some CESQGs voluntarily
recycle their spent lamps.

IL. Relationship to Other Agency
Aclivities

A. Report to Congress on Mercury

As required by the Clean Alr Act
{CAA) Amendments of 1990, on
December 19, 1997, the Agency issued
the Mercury Study Report to Congress.
The study estimates the quantity of
mercury emissions to the air froma
number of human activities, estimates
the health and environmental impacts
assoclated with these mercury
emissions, and describes the
technologles available to control
mercury emissions from these sources.

The report estimates that annual
anthropogenic U.S. emissions of

mercury In 1994-1995 were 158 tons.
Approximately 87 percent of these
mercury emissions came from =
combustion sources. Approximately 1
percent of mercury emissions are
estifmnated to come from spent mercury-
containing lamps.

The report found that anthropogenic
emissions of mercury to the air rival or
exceed natural inputs. Recent estimates
place the annual amounts of mercury
released into the alr by human activities
at between 50 and 75 percent of the total
yearly input to the atmosphere from all
sources. Some of the air emissions are -
deposited on land and water within
several hundred miles of the source.
The remainder enters global circulation,
from which it may be deposited on land
or water at great distances from the
source. Mercury deposited on land or
water may be re-emitted and reenter the
global circulation to be redeposited
elsewhere. When mercury enters water
bodies, either through direct deposition
or through run-off of mercury deposited
on land, a serles of transformations
occur resulting in conversion of some of
the mercury into a methylated form
which is more toxic and more
conducive to bioaccumulation in fish.

While the report does not quantify the
risk from mercury exposure, it
concludes that there is cause to seek
further reductions In mercury releases
and exposures to mercury. The report
recommends that cost-effective
opportunities to deal with mercury
during the product life cycle (rather
than just at the point of disposal),
should be pursued. The Agency believes
that today's rule furthers that goal by
including provisions related to
management prior to disposal.

In addition, on February 19, 1998,
EPA and the Department of Agriculture
issued the Clean Water Action Plan,
which describes important actions EPA
and other federal agencies will take to
reduce exposure to toxic pollutants
(especially mercury) in the natlon's
water and fish. Mercury is identified as
a poliutant of concern In 60 percent of
state-issued fish consumption
advisories. The Clean Water Action Plan
outlines several Important Agency
actlons almed at reducing the exposure
of people and wildlife to mercury-
contaminated fish.

B. Health Effects on Children

In April 1997 President Clinton
signed Executive Order 13045 (62 FR
19885), *‘Protection of Children From
Environmental Health Risks and Safety
Risks,"” requiring each federal agency to
assess risks that disproportionately
affect children, including risks from
mercury. Mercury is a toxic,

bioaccumulative pollutant. The primary
health effects are on the neurological
development of children exposed
through fish consumption and fetuses
exposed through their mothers’
consumption of fish. Given equivalent
exposure, children absorb more mercury
as a percentage of their body weight
than do adults. Children are, therefore,
more susceptible to the negative health
effects of mercury emissions. The
results of EPA's analyses (as presented
in Modification of the Hazardous Waste
Program: Hazardous Waste Lamps—
Economic Assessment) indicate that it is
likely that emissions from regulated
mercury-containing lamps will decrease
somewhat as a result of today's final
rule. Therefore, it is likely that children .
may experience a marginal beneflt from -
this action due to these decreased
emissions.

111. Rationale for Including Hazardous
Waste Lamps in the Scope of the
Universal Waste Rule

A. Why Management Controls Are
Necessary for Spent Mercury-Containing
Lamps

In today’s rule, the Agency's primary
objective is to promulgate regulations
for management of hazardous waste
lamps that both protect human health
and the environment and are efficlent
and effective in doing so. EPA believes
that management controls for spent
mercury-containing lamps are necessary
to minimize releases of mercury to the
environment during accumulation and
transport, o ensure safe handling of
such lamps, and to keep spent mercury-
contalning lamps out of municipal
waste management facilities (both
landfills and solid waste incinerators).
Studies revea! that significant threats of
mercury releases from managing spent
lamps result from incineration and from
breakage during storage and transport.
In addition, data available to the Agency
show that mercury can be found in
municipal landfill leachate, and EPA
remains concerned that landfill releases
may pose threats over the long term. For
these reasons, the Agency has
concluded that some management
controls are essential for these wastes.

Mercury is easily volatilized; it can be
dispersed widely through the air and
transported thousands of miles. It
undergoes complex chemical and
physlcal changes as It cycles among air,
land, and water. Humans, plants, and
animals may be exposed to mercury and
accumulate it during this cycle,
potentially resulting in ecological and
human health impacts. The primary
health effects from mercury are on the
neurologlcal development of children
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exposed through fish consumption and
on fetuses exposed through their
mother's consumption of fish.

Because of its low boiling point,
elemental mercury is largely vaporized
during municipal waste combustion
and, without the use of control
technologies specific to mercury, passes
out of the municlpal waste combustor
into the atmosphere with the flue pas.
On December 19, 1895, EPA's Office of
Air Quality Planning and Standards
(OAQPS) promulgated standards for
new municipal waste combustors of 2
certain capacity (60 FR 65387).
However, combustors at smaller plants
would not be affected by the standards,
nor do the standards address the
problem of mercury emissions from
lamp breakage.

hen spent mercury-containing
lamps break, the elemental mercury
inside becomes avallable for
evaporation, adsorption, or reaction. For
example, a study performed by Research
Triangle Institute (RTI) estimated -
emissions from lamps after breakage to
be about 6.8 pefcent of the total mercury
content of the broken lamp. The
National Electrical Manufacturers
Association (NEMA) estimated
emissions from lamp breakage to be in
the range of 1 percent of the mercury
content of the broken lamp. The Electric
Power Research Institute’s (EPRI)
measurements of mercury emissions
from uncovered broken lamps totaled
2.8 percent of the total mercury content
of the lamp.

Mercury may also be released to the
environment as a result of Jamp
crushing operations. Available studles
show that emission percentages from
drum top crushing range from 10 to 100
percent of the total elemental mercury
in the lamps, depending on the
operating conditions and supplemental
controls used.

To address these concerns, today's
rute moves spent hazardous waste
lamps into the universal waste
regulatory program. Comments from
stakeholders and from other regulatory
agencies (especially state solid and
hazardous waste authorities) support
EPA's conclusion that this approach
offers the most effective way to ensure
environmentally protective management
of these wastes.

B. Why the Universal Waste Approach
is Preferable to a Conditional Exclusion
for Spent Mercury-Containing Lamps -

Although EPA has determined that
spent, mercury-containing lamps can
safely be subject to management
requirements that are less stringent than
those of full Subtitle C {see discussion
in Part 111.C below), the Agency does not

believe that its proposed conditional
exclusion approach would sufficlently ‘
protect human health and the ;
environment. It is clear to the Agency
that mercury poses an environmental
threat and that man-made sources of
mercury emissions should be reduced
or, where inevitable, managed properly.
EPA therefore gave considerable weight
to actions that would minimize mercury
emisslons to the environment while
encouraging the collection and
environmentally-sound management of
spent lamps. The Agency 1s convinced
that the universal waste approach is the
best way to further these goals. EPA
agrees with those commenters to the
proposed rule who stated that the _
conditional exclusion approach would
reduce the quantities of spent mercury-
containing lamps that would be
recycled, increase disposal of the lamps
in municipal landfills, and increase the
amount of mercury released to the ‘
environment due to increased breakage
of tamps during storage, transport, and
landfilling. The Agency's analysls
predicts that uncontrolled mercury
emissions under the conditional
exclusion approach are likely to be
somewhat greater than under the
universal waste approach promulgated
in today’s rule (see the Economie
Assessment discussed In section VILB
of today's preamble).

A princlpal reason for this conclusion
is that some substantive and relatively
detailed controls for managing spent
mercury-containing lamps are necessary
for protection of human health and the
environment, although these controls
can be structured in a much more
simplified and streamlined way than the
full Subtitle C management system. The
Agency believes that such controls
would be difficult to implement and to
enforce using a conditional exclusion
approach. Suchan approach could be
appropriate If the regulated universe
was less numerous and varied, or more
sophisticated about Subtitle C
requirements. However, since handlers
of spent mercury-containing lamps are
widely varled, diffuse, and often not
knowledgeable about RCRA regulations,
it would be very difficult to monitor
compliance and enforce centrols such as
those Included In today's rule if these
handlers were completely outside of the
Subtitle C universe and the controls
were implemented only as conditions
for maintaining the exclusion. The
Agency believes that the packaging’
standards and prohibition on treatment
included in today’s rule are important
for preventing potential mercury
emissions during storage and transport.
Controls of this type can best be

implemented through a universal waste-
type approach where handlers are
pperating within a simple, stfeamlined
management system with some limited
oversight rather than completely outside
of any regulatory structure.

A f:{mher reason for selecting the
universal waste approach was the
Agency's desire te promote further
reductions in the quantity of mercury in
spent lamps, which will lead to a
reduction in total emissions of mercury
to the environment. The conditional
exclusion approach would have
provided less incentive to reduce or
eliminate the presence of mercury in
lamps, since under that approach spent
mercury-containing lamps would not
have been classified as hazardous waste.

With respect to mercury. the most
significant source reduction
achievement has been the reduction and
elimination of mercury from alkaline
batteries. Although these batteries are
still a significant contributor of mercury
to municipal solid waste, this
contribution is dropping dramatically.
Spent mercury-containing lamps are one
of the next highest sources of mercury
in the municipa! solid waste stream,
possibly accounting for as much as 3.8
percent of all mercury now going to
municipa! landfills. Opportunities exist
to further reduce mercury content in
both standard 4-foot fluorescent lamps
and the increasingly popular compact
fluorescent lamps.

Commenters on the proposed rule
stated that advances in lamp technology
have resutted in a 14 percent reduction
in lamp mercury content from 1985 to
1990. These commenters also pointed
out that projections show an additional
35 percent decline in future mercury
jevels. Some manufacturers have made
considerable progress In reducing levels
of mercury in fluorescent lamps. Many
commenters urged EPA to continue to
encourage industry in these efforts.

The Agency believes that today's final
rule will encourage lamp manufacturers
to continue reducing or eliminating the
amount of mercury used to manufacture
lamps. Because mercury-bearing lamps
that falt the TCLP are still considered to
be hazardous wastes under the universal
waste rule, lamp producers will have an
incentive to design lamps witha
mercury content below the level that
will cause the lamps to fail the TCLP.

If lamp manufacturers aggressively
pursue source reduction, the
contribution of mercury to the
environment from lamps will continue
to decrease over time.

EPA also notes that under the
universal waste rule, handlers and
destination facilitles must comply with
the substantive requirements of the
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Land Disposal Restrictions {LDR)
provisions of the Hazardous and Solid
Waste Amendments of 1984 (HSWA).
These include (1) a prohtbition on
accumulating prohibited wastes directly
on the land; {2} a requirement to treat
waste to meet treatment standards
before disposal; (3) a prohibition on
dilution; and (4) a prohibition on
accumulation except for purposes of
accumulating quantities sufficient for
proper recovery, treatment, or disposal,
Since mercury can be found in
municipal landfill leachate and releases
remain a concern (especially for the
long term), the Agency belleves that
compliance with the substantive
requirements of the LDR program is still
necessary to minimize risks from '
managing spent mercury-containing
lamps (studies on the movement of
mercury in a variety of land disposal
settings are ongoing). Again, the Agency
believes that controls of this type are
best Implemented through a simple,
streamlined regulatory approach such as
the universal waste rule rather than as

a conditional extlusion.

A further reassn for today's rule
finalizing the universal waste approach
is that this approach will provide more
consistency between federal and state
regulations governing the management
of spent hazardous waste lamps.
Currently, several states have added
mercury-containing lamps to their
universal waste programs and others
have proposed to do so in the near
future. By placing hazardous waste
lamps within the federal universal
waste rule, EPA hopes to encourage
additional states to regulate spent lamps
as universal waste and therefore
promote greater consistency in
regulatory approaches across state
borders. This will improve waste
management efficiency and reduce
compliance costs for waste handlers
engaged in interstate commerce.

C. Why Relief From Full Subtitle C
Requirements is Warranted Both for
Mercury-Containing Hazardous Waste
Lamps and Other Hazardous Waste
Lamps .

Although sgme controls for
management of spent lamps are
necessary for protection of human
health and the environment, for several
reasons the Agency believes that these
controls can be successfully applied in
a more simple, streamlined system than
the full Subtitle C program, and that
such an approach is approprlate both for
mercury-contalning hazardous waste
lamps and any other spent lamps that
are hazardous.

The Agency believes that relief from
full Subtitle C requirements for handiers

of hazardous waste lamps is justified
{whether the lamps are hazardous
because they exhibit the toxicity
characteristic for mercury or another
constituent, such as lead). First, the
principal reason for this bellef is that
the full Subtitle C regulatory structure is
not appropriate for the universe of
people handling these matertals, and
adequate protections can be applied In
the more appropriate structure of the
universal waste rule. Many handlers of
hazardous waste lamps are office
buildings, retail establishments, and
other building managers, most of whom
are not famlliar with or equipped to
comply with the full Subtitle C
regulatory structure. This structure was
initially developed with industrial
hazardous wastes in mind, and is most
appropriate fpr these materials and for
the types of facilities that generate these
wastes. The streamlined universal waste
structure is more appropriate for the
numerous, widely varled universe of
spent lamp handlers who are not
familiar with or easily able to comply
with the full hazardous waste regulatory
structure.

In addition, the final universal waste
rule included a number of factors to be
used to evaluate whether candidate
wastes are appropriate to be added to
the universal waste regulations. The
factors were designed to determine
whether regulating a particular
hazardous waste under the streamlined
standards of the universal waste
program would improve overall
management of the waste. The factors,
which are codified at 40 CFR 273.81,
include; {a) The waste must be a
hazardous waste generated by a wide
variety of generators: (b} the waste, or
category of waste, should not be
exclusive to a particular industry or
group of industrles, but generated by a
wide varlety of establishments; (c) the
waste should be generated by a large
number of generators and generated
frequently, but In relatively small
quantities; (d) systems to be used for
collecting the waste should ensure close
stewardship of the waste; (e) the risks
posed by the waste during aceumnulation
and transport should be relatively low
compared to the risks posed by other
hazardous waste, and specific
management standards would be
protective of human health and the
environment during accumulation and
transport; (f) regulation of the waste, or
category of wastes, under the universal
waste rule should result in the dlversion
of the waste from management with
non-hazardous waste streams (i.e., the
municipal solid waste stream); (g)
regulation of the waste as a unlversal

waste should improve implementation
of and compliance with the hazardous
waste regulatory program and/or (h)
other factors that may be appropriate.

As the Agency noted in the preamble
to the final universal waste rule (60 FR
25513), not every factor must be met for
a waste to be appropriately regulated
under the universal waste system.
However, consideration of all the factors
should result in a conclusion that
regulating a particular hazardous waste
under 40 CFR part 273 will improve
waste management. After evaluating
spent hazardous waste lamps in the
context of the regulatory criteria for
adding wastes to the universal waste
rule, EPA has determined that on
balance, these wastes are highly
appropriate for inclusion in the
regulatory scheme of 40 CFR part 273.
The results of the Agency's evaluation
of how these wastes meet the universal -
waste factors are described below.

A. Spent lamps are often hazardous
because they exhibit the characteristic
of toxicity by exceeding the regulatory
level for mercury or another constituent
(most frequently lead).

B. Spent hazardous waste lamps are
generated by a wide variety of
generators, including retail
establishments, manufacturing
establishments and oifice buildings.

C. Spent hazardous waste Jamps are
generated frequently by a large number
of generators; in fact, a large percentage
of all office buildings, retail
establishments, and manufacturing
facilities generate such lamps. Spent
lamps are often generated in relatively
small gquantities.

D. The packaging standards included
In today’s rule and increased recycling
will encourage close stewardship of the
waste.

E. The Agency is convinced that the
requirements of the universal waste
program can be highly effective in
mitigating risks posed by breakage of
hazardous waste lamps during storage
and transport. The universal waste
requirernents for proper packaging and
handling of the lamps to avold breakage
during accumulatlon and transport
should prevent releases of mercury or
lead to the environment before recycling
or other management, which will make
the risks posed during accumulation
and transport extremely low,

F. The Agency believes that managing
hazardous waste lamps under the
universal waste program will result in
diversion of at least some of this waste
from management in the municipal
waste stream, EPA belleves that the-
streamlined requirements of today’s rule
will encourage all handlers of spent
lamps (whether hazardous or not) to
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manage them under the requirements of
part 273. Under the current RCRA
regulatory scheme, the management of a
waste differs based on the source of the
waste. Wastes {including spent lamps)
generated by consumers in their homes
are not regulated under Subtitle C when
discarded, because they are excluded
from the definition of hazardous waste
under 40 CFR 261.4(b}(1). Similarly,
many spent lamps are largely exempt
from the hazardous waste regulations
because they are generated by
conditionally exempt small quantity
generators (CESQGs). Spent lamps
generated by households and CESQGs
are not distinguishable from those
generated by fully regulated generators.
Because the waste looks the same, spent
lamps that would be more protectively
managed in the hazardous waste system
are entering municipal solid waste
landfilis or combustors instead. The
simplified regulations will provide an
incentive for Individuals and
organizations to collect the unregulated
portions of the waste stream and
manage them using the same systemns
developed for thk regulated portion,
thereby removing spent mercury or
lead-containing lamps from the
municipal waste stream and minimizing
the amount of hazardous constituents
going to municipal landlills and
combustors.

G. Finally, managing hazardous waste
lamps under the universal waste
program will improve implementation
of and compliance with the hazardous
waste regulatory program. Generation of
hazardous waste lamps by facilities
which otherwise generate no hazardous
waste is widespread. Currently, if a
mercury or lead-containing lamp is a
hazardous waste, it must be managed
under Subtitle C regulation. If more than
100 kilograms of hazardous waste
{including spent lamps) are generated in
a calendar month, generators are subject
to full Subtitle C requirements for
storage, packaging, manifesting, and
record keeping. Many facilities are
therefore required to undergo significant
techn!cal and paperwork burdens
largely or solely because they replace or
upgrade used hazardous waste lamps.
These generators may not be in
compliance with RCRA regulations
because they are unfamiliar with the
requirements, EPA believes that the
streamlined requirements of the
universal waste program will give such
“episodic” generators a more accessible
starting point for good environmental
management. If regulatory requirements
are simpler, the compliance rate will
improve, more hazardous waste lamps
will be handled propetly, and more

spent lamps will be sent for recycling
(or to other Subtitle C facilities) Instead-
of going to solid waste landfills or to
municipal waste combustors. Improved
management will therefore lead to a
reduction in the total amount of
hazardous waste emissions to the
environment.

In summary, considering these
factors, the Agency finds that the
universal waste approach is highly
approprlate for this waste stream, and
that it is in fact exactly this type of
waste that the universal waste system
was designed for. The Agency belleves
that the universal waste approach
promulgated in today’s rule will
improve management of hazardous
waste lamps, will improve -
implementation of the hazardous waste
regulatory program, and will adequately
protect hurmian health and the
environment from the risks posed by
management of this waste stream.

1V. Summary of Final Rule

A. Waste Covered by Today's Rule

Today's rule adds hazardous waste
lamps (waste lamps that are hazardous
due to exhibiting one or more of the
characteristics of hazardous waste) to
the federal universal waste rule. In the
proposed mercury-containing lamps
rule, the Agency provided definitions
for “'electric lamp™ and “mercury-
containing lamp.” In response to
comments received on the proposed
definitions, and to reduce potential
confusion regarding the scope of the
final rule, in today's final rule the
Agency is finalizing a single definition
of "lamp" or “universal waste lamp."” In
addition, in the applicability section of
today'’s rule, the Agency is clarifying
that all hazardous waste lamps fall
within the scope of the universal waste
rule.

B. Summary of Management
Requirements for Universal Waste
Lamps

Today's final rule for hazardous waste
lamps ensures consistency with the
universal waste rute. Today’s rule adds
subsections to §§273.13 and 273.33 of
the existing universal waste rule,
specifically addressing requirements for
hazardous waste lamps. New § 273.13{(d)
includes lamp handling requlrements
for small quantity handlers of universal
waste, and new §273.33(d) provides
lamp handling requirements for jarge
quantity handlers of universal waste
lamps. Management standards for
transporters of universal waste lamps
are the same as those applicable to
transporters of other types of universal
waste. Destination facilities {e.g.,

recycling facilities and treatment and
disposal facilities) remain subject to all
applicable hazardous waste permitting
and management requirements under
RCRA.

The universal waste management
requirements for different participants
handling hazardous waste lamps are
summarized below. A discussion of the
public comments that the Agency
received in response to the management
requirements for spent lamps contained
in the proposed rule is found in Section
V of this preamble, along with EPA’s
responses to comments recelved on the
proposed requirements.

1. Categories of Participants in the
Untversal Waste System

There are four categories of
participants In the universal waste
management system: small quantity
handlers of universal waste (SQHUW),
large quantity handlers of universal
waste (LQHUW). transporters, and
destination facilities. When the
proposed spent lamps rule was
published, the Agency chase to
categorize the lamps in a manner that
was consistent with the proposed
universal waste rule. Both proposed
rules classified regulated persons
managing universal waste into.one of
four types: generators, consélidation
points, transporters, or destination
facilities. When the final universal
waste rule was published, the Agency
modified the four categories. The
transporter and destination facility
categories were retained essentially as
proposed. However, the generator and
consolidation point categories were
merged tocreate two new categorles of
participants: small quantity handlers of
universal waste (SQHUWSs) and large
quantity handlers of universal waste
(LQHUWSs). In today's final rule, the
Agency is categorizing handlers of
hazardous waste lamps in a manner
consistent with the existing universal
waste regulations.

2. Small and Large Quantity Handlers -

The term “universal waste handler” is
defined under existing 40 CFR 273.6 as
a generator of universal waste or the
owner or operator of a facility
(including all contiguous property) that
receives unlversal waste from other
universal waste handlers, accumulates
universal waste, and sends universal
waste to another universal waste
handler, to a destination facility, or to
a foreign destination. The definition of
*universal waste handler"" does not
include: (1) A person who treats (except
under the provision of 85 273.13(a) or
(c), or §§273.33(a) or (c)), disposes of,
or recycles universal waste; or (Z)a
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person engaged in the off-site
transportation of universal waste by air,
rail, highway, or water, including a
universal waste transfer facility. Persons
who treat, recycle, or dispose of
universal waste remain subject to all
applicable hazardous waste regulations
as discussed below in Section IV.F.
Transporters of universal waste are
regltélated as discussed below in Section
IV.E.

There are two types of entities that are
considered handlers of universal waste
famps. The first is a person who
generates the lamps, i.e., the person who
used the lamps, then determined that
they are no longer usable and thus
should be discarded. Contractors who
remove unlversal waste lamps from
service are considered handlers and co-
generators of the waste. The second type
of handler is a person who recelves
universal waste lamps from generators
or other handlers, consolidates the
lamps, and then sends the lamps 6n to
other universal waste handlers,
recyclers, or treatment and disposal
facilities. Facilfties that accumulate
universal waste tamps but do not treat,
recycle, or dispose of them are handlers
of the lamps. Each separate location,
{e.g., generating focation or collecting
location) is considered a separate
handler.

Whether a universal waste handler is
a SQHUW or LQHUW depends on the
amount of universal waste being
accumnulated at any time. A small
quantity handler of universal waste is
defined under 40 CFR 2736 as a
universal waste handler who
accumulates 5,000 kilograms or less of
universal waste {i.e., batteries,
pesticides, thermostats, or lamps,
caleulated collectively) at any time. A
large quantity handler of universal
waste is defined under 40 CFR 273.6 as
a universal waste handler who
accumulates 5,000 kilograms or more of
total universal waste (i.e., batteries,
pesticides, thermostats, or lamps,
calculated collectively) at any time. The
5,000 kilogram accumulation cut-off
level refers to the total quantity of all
universal waste handled on-site,
regardless of the category of universal
wasie,

On occasion, SQHUWS may
accumulate greater than 5,000 kilograms
of universal waste on-site at any one
time, thus requiring them to comply
with the LQHUW regulations. A large
quantity handler of universal waste
retains this designatlon for the
remainder of the calendar year in which
more than 5,000 kilograms of universal
waste was accumulated at any given
time. A handler may re-evaluate his

status as a LQHUW in the following
calendar year.

3. Universal Waste Transporters

Under 40 CFR 273.6, the definition of
a universal waste transporter is “a
person engaged in the off-site
transportation of universal waste by air,
rail, highway, or water.” Persons
meeting the definition of universal
waste transporter include those persons
who transport universal waste from one
universal waste handler to another, to a
destinatlon facility, or to a foreign
destlnation. These persons are subject to
the universal waste transporter
requirements of subpart D of part 273,

The proposed regulations for
transporters of hazardous waste lamps -
were deslgned to be consistent with the
proposed universal waste rule. Since the
proposed régulations for universal waste
transporters were not modified
significantly in the final rule, today's
requirements for universal waste lamps
are essentially identical.

4. Universal Waste Destination Facilities

The definition of “destination
facility,” found in 40 CFR 2736, is "a
factlity that treats, disposes of, or
recycles a particular category of
universal waste, except those
management activities described in
paragraphs {a) and (c) of §§ 273.13 and
273.33 of this chapter (40 CFR part 273).
A facility at which a particular category
of universal waste is only accumulated
is not a destination facility for purposes
of managing that category of universal
waste.” Persons meeting the definition
of destination facility are subject to the
universal waste destination facility
requirements of Subpart E of Part 273.

Like the regulations for transporters,
the final regulations for destination
facilitles have changed very little from
the proposed rule.

C. Management Requirements for Small
and Large Quantity Handlers of
Universal Waste Lamps

As mentioned above, the universal
waste rule includes different
requirements for small and large
quantity handlers of universal wastes,
Small quantity handlers are those who
accumulate 5,000 kilograms or less of all
universal waste categories combined at
their location at any time. The
requirements for small quantity
handlers of universal waste are located
in subpart B of part 273. Large quantity
handlers are those who accumulate
maore than 5,000 kilograms of all
universal waste categories comblined at
any time. The requirements for large
quantity handlers of universal waste are
located in subpart C of part 273.

Both small and large quantity
handlers must follow specified
requirements when handling universal
waste lamps. 40 CFR 273.13 specifies
packaging standards for waste lamps to
prevent breakage of spent lamps during
accumulation, storage, and transport of
universal waste lamps. Handlers of
universal waste lamps must label each
universal waste lamp or contalner
holding the lamps with the words
"Universal Waste—Lamp(s)" or *“Waste
Lamp(s)” or “Used Lamp{s).”

In addition, the fina! rule requires that
spent lamps be managed in a way that
prevents releases of mercury or other
hazardous constituents to the
environment during accumulation,
storage, and transport. Handlers may
accumulate universal waste lamps for
one year. If the lamps are stored for
longer than one year. the handler must
be able to demonstrate that such '
accumulation Is solely for the purpose
of accumulating such quantities of
universal waste as are necessary to
facilitate proper recovery, treatment, or
disposal. (Handlers are not required to
notily EPA or the authorized state of
storage for longer than one year.}

The requirements for responding to
releases applicable to small and large
quantity handlers of universal wastes
(including universal waste lamps) are
found in §§273.17 and 273.37. Today's
rule does not amend these sections. All
handlers of universal waste lamps must
immediately contain any releases from
the lamps and must handle the residues
according te all applicable regulatory
requirements. The Agency notes that
any releases of universal waste not
cleaned up could constitute illegal
disposal and could incur enforcement
action under RCRA. In addition, any
releases of hazardous substances
(universal wastes are hazardous wastes,
and thus are hazardous substances)
must be reported under CERCLA if they
are above reportable quantity -
thresholds. )

The employee training requirements
for small and large handlers of universal
waste are found in §§273.16 and )
273.36. The Agency today is applying
these standards to handlers of universat
waste lamps. Large quantity handlers
must ensure that all employees are
thoroughly familiar with proper waste
handling and emergency procedures
related to their responsibilities during
normal facility eperations and
emergencies. Small quantity handlers
must inform all employees that handle
or have responsibilities for managing
universal waste lamps of proper
handling and emergency procedures
appropriate to such lamps. The Agency
believes that basic employee training is



Federal Register/Vol.

64, No. 128/ Tuesday, July 6, 1999/Rules and Regulations

36475

necessary to ensure that employees are
specifically famlliar with waste lamp
handling procedures. Training that is
required under other programs (such as
OSHA or RCRA) will generally fulfill
the part 273 training requirements.

Small quantity handlers are not
required to notify EPA of thelr universal
waste management activities and need
not cbtain an EPA identification
number. However, large quantity
handlers must notify EPA (or the
authorized state) of their universal
waste activities and they must obtaln an
EPA identification number, if they do
not already have one.

The Agency has decided to adopt the
off-site shipment provisions included in
the final universal waste rule for
hazardous waste lamps in order to
remain consistent with the current
universal waste regulations. Handlers of
universal waste are prohlbited from
sending universal waste to a place other
than another universal waste handler, a
destination facility, or a foreign
destination. Handlers who transport
universal waste'off-site themselves are
considered universal waste transportets
and must comply with the universal
waste transporter requiremernts.
Universal wastes being offered for off-
site transportation that meet the
Department of Transportation {(DOT)
definition of hazardous material must
comply with the applicable DOT
requirements. Large quantity handlers
must track waste lamp shipments by
maintaining records documenting
shipments received by and sent from the
facility.

Handlers of universal waste must also
comply with requirements for rejected
shipments of universal waste. To
prevent or limit refected shipments,
facilities that offer universal waste for
shipment off-site must ensure, before
the shipment is sent, that the recelving
facility (another universal waste handler
or destination facility} will agrée to
receive the load. If the shipment is
rejected, the handler must take the
waste back or agree with the receiving
facility on a destination facility to
which the shipment will be sent. If a
handler rejects a shipment or a portlon
of a shipment, the handler must contact
the originating handler to discuss re-
shipment of the load. The handler may
send the shipment back to the
originating handler or send the
~ shipment to a destination facility agreed
upon by both handlers, If a handler
receives a shipment containing
hazardous waste that is not universal
waste, the handler must notify the EPA
Reglonal office of the illegal shipment
and recelve Instruction on further
management of the waste. If the handler

recelves a shipment containing non-
hazardous, non-unlversal waste, the
handler may manage the waste K
according to applicable federal, state, or
local solid waste regulations.

D. Effect of Today's Rule on
Conditionally-Exempt Small Quantity
Generators :

Under the universal waste system,
conditionally-exempt small quantity
generators (CESQGs) can choose to
manage their universal waste lamps in
accordance with elther the CESQG
regulations under 40 CFR 261.5 or as
universal waste under part 273 (40 CFR
273.8(2)(2)). In addition, handlers and
destination facilities that mix universal
waste lamps from CESQGs with other
universal waste regulated under part
273 are requlred to manage the
combined waste as universal waste
under part 273 {40 CFR 273.8(b)).

As discussed in the proposal,
hazardous waste lamps that are
managed as unlversal waste under 40
CFR part 273 do not have to be included
in a facility’s determination of
hazardous waste generator status (40
CFR 261.5(c)(6}). Therefore, ifa
generator manages such lamps under
the universal waste system and does not
generate any other hazardous waste, that
generator is not subject to other Subtitle
C hazardous waste management
regulations, such as the hazardous waste
generator regulations in part 262. A
generator that generates more than 100
kilograms of hazardous waste in
addition to universal waste lamps
would be regulated as a small or large
quantity hazardous waste generator and
would be required to manage all
hazardous wastes not included within
the scope of the universal waste rule in
accordance with all applicable Subtitle
C hazardous waste management
standards, depending on the amount of
other hazardous waste generated.

E. Requirements for Transporters of
Universal Waste Lamps

Transporters of universal waste lamps
are subject to the requirements of
subpart D of part 273. Under the
universal waste system, hazardous
waste manifests need not accompany
off-site shipments of universal waste.
Transporters of universal wastes must,
however, comply with any applicable
Department of Transportation {DOT)
requirements. The Agency notes that the
Hazardous Materials Regulations (HMR,
49 CFR parts 171-180) define a
hazardous waste as any material that is
subject to the Uniform Hazardous Waste
Manifest Requirements 6f U.S. EPA,
specified in 40 CFR part 262. Since
shipments of universal waste are not

required to be accompanied by a
manifest, universal wastes are not
considered “hazardous wastes’' under
DOT regulations. Therefore, for any
universal waste shipments, transporters
of universal waste must decide if the
waste falls under any of the other DOT
hazard classes to determine if
compliance with the DOT requirements
for “*hazardous materials” under 48 CFR
parts 171 through 180 Is required. If the
waste material does not meet the
definition in the HMR for hazardous
waste or any other hazardous material,
its shipping description on shipping
papers will not include a hazard class
or identification number shown in the
HMR.

Transporters may store universal
waste Jamps for up to ten days at a
transfer facility during the course of
transportation. A transporter storing
universal waste lamps for more than ten
days at one location must comply with
the appropriate universal waste handler
requirements in managing the wastes
accumulated at the site, in addition to
complying with the applicable universal
waste transporter requirements.
Universal waste transporters must
transport a shipment of universal waste
to a small quantity handler, large
quantity handler, oca destination
facility.

Today's final rule adopts the release
response requirements promulgated in
the universal waste rule for transporters
of universal waste lamps. These
requirements are found in §273.54. The
release response requirements have
been adopted essentially as proposed
and remain consistent with the current
requirements for all universal waste
transporters.

F. Requirements for Destination
Facilities

A destination facility is a facility that
treats, disposes of, or recycles universal
wastes. The requirements for
destinatlon facilities are found under
subpart E of part 273. Under the
universal waste rute, destination
facilitles are subject to all hazardous
waste management requirements
applicable to permitted or Interim status
hazardous waste treatmernt, storage and
disposal facllities under parts 264 and
265, as well as applicable standards in
parts 268 and 270. Facllities that recycle
universal waste lamps without
accumulating the lamps before they are
recycled are subject to the recycling
requirements of § 261.6(c)(2).

G. Import and Export Requirements

The proposed rule for spent lamps did
not include provisions for the
importation of lamps. Several
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commenters on the universal waste
proposal pointed out that the Agency
did not address the issue of imports.
The Agency's Intent was that once
universal waste entered the United
States, it should be subject to the same
standards as any other universal waste.
The final universal waste regulations
therefore included import requirements
in §273.70. Under today's rule, the
same requirements apply to universal
waste lamps. Universal waste lamps that
are imported from another country must
be managed, upon entry into the
country, In compliance with the
appropriate universa) waste
requirements for transporters, handlers,
or destination facilities, depending on
the universal waste management
activitles conducted within the United
States. To determine whether a handler
Importing universal waste is a small or
large quantity handler, the universal
waste imported from a forelgn country
is counted toward the quantity of waste
accumulated as would any other
universal waste. In addition, handlers
managing univetsal waste that is
imported from ah Organization for
Economic Cooperation and
Development (OECD) country are
subject to the requirements of 40 CFR
part 262 subpart H.

The proposed provisions for exports
of spent lamps were equivalent to the
proposed provisions for exports of
universal waste in the universal waste
proposal. The requirements for handlers
sending universal wastes (including
spent hazardous waste lamps) to a
foreign destination are found in § 273.20
for small quantity handlers and § 273.40
for large quantity handlers. Handlers
exporting universal wastes are subject to
the same provisions as generators of
hazardous waste in subparts E and H of
part 262. The exporting requirements for
transporters of universal wastes to a
forelgn destination are found in
§273.56. Transporters may only accept
shipments of universal wastes bound for
foreign destinations that conform to the
EPA Acknowledgment of Consent. They
must ensure delivery of the universal
waste to the facility designated by the
person initiating the shipment.

The Agency notes that on April 12,
1996 (61 FR 16290), EPA revised the
final universal waste regulations on
Importing and exporting of universal
waste to reflect the Organlzation for
Economic Cooperation and
Development (OECD) Council Decision
Concerning the Control of Transfrontier
Movements of Wastes Destined for
Recovery Operations (March 30, 1992).
These revised regulations are today
adopted for universal waste lamps.

H. Land Disposal Restriction
Reguirements

The proposed spent lamps rule did
not.dnclude specific provisions on land
disposal restrictions (LDR)
requirements. However, the proposed
and final universal waste regulations
included a provision that exempted
generators, transporters, and facilities
that consolidated universal waste from
the notification requirements in 40 CFR
268.7 and the storage prohibition in
§268.50. Destination facilities are
subject to the full LDR program.

Pursuant to the LDR provisions of the
Hazardous and Solid Waste
Amendments of 1984 (HSWA),
hazardous wastes listed or identified in
accordance with RCRA section 3001
cannot be land disposed until they meet
treatment standards (established by
EPA), which are sufficient to minimize
the short-and long-term threats
potentially posed by land disposal. The
regulations for the LDR program in 40
CFR part 268 apply to persons who
generate or transport hazardous waste,
as well as hazardous waste treatment,
storage, and disposal facilities, unless
they are specifically excluded from
regulation in parts 261 or 268, Universal
waste, as hazardous waste, remains
subject to the requirements of the LDR
program.

The applicability of the LDR
requirements to universal waste lamps
remains the same as the existing
requirements for universal waste,
Universal waste handlers and
transporters must comply with the
substantive requirements of the LDR
program but are not required to comply
with the adminlstrative requirements
{e.g.. notification to all handlers of
applicable treatment standards). The
Agency believes that because of the
unique nature of universal wastes {l.e.,
the wastes and treatment standards are
easily identifiable), the substantive
requirements would be sufficient to
ensure that the goals of the LDR
program are met for universal waste
managed under part 273,

Destination facillties are required to
comply with all of the part 268 LDR
requirements for universal waste,
including both the substantive and
administrative requirements. Therefore,
all universal waste must be treated or
disposed of in compliance with LDR
treatment standards, and the
appropriate documentatlon regarding
such compliance must be maintalned by
the destination facilities.

V. Discussion of Comments Recelved in
Response to Proposed Rulemaking and
Agency's Response

The following section describes the
principal comments the Agency
received in response to the proposed
rulemaking on mercury-containing
lamps. Complete comments and the
Agency's responses are located in the
docket for this rulemaking.

A. Universe of Lamps Covered Under
the Final Rule

1. Summary of Proposed Scope and
Definition

The Agency proposed to include
within the scope of the unlversal waste
rule those spent mercury-containing
lamps that are hazardous because they
exhibit the characteristic of toxicity.
Common types of electric lamps that
may contain sufficient concentrations of
mercury {or other constituents) to cause
them to be hazardous include, but are
not limited to, incandescent,
fluorescent, high intensity discharge,
and neon lamps. In the proposed rule,
the Agency also proposed definitions for
“electric lamp™ and “mercury-
containing lamp” and requested
comment on these definitions.

In addition, the Agency requested
comrnent on whether the universal
waste approach should address all types
of spent lamps that fail the toxicity
characteristic. The Agency also
requested comment on whether and
how frequently other types of spent
lamps (such as incandescent and neon
lamps) fail the toxicity characteristic
test or exhibit ather characteristics.

2. Summary of Comments Recelved

The Agency recelved a significant
number of cornments on the proposed
definitions of “‘electric lamp” and
“mercury-containing lamp.” Many
commenters requested that EPA clarify
which type of lamps would be included,
within the scope of the final rule. Other .
commenters provided suggestionson
the types of lamps to include within the
definition. Many commenters confirmed
that mercury-containing lamps include,
but are not limited to, fluorescent .
lamps, mercury vapor lamps, high
pressure sodium vapor lamps, and metal
halide lamps.

Many commenters concurred with
EPA’s findings that mercury lamps
consistently fail the toxicity
characteristic test for mercury. A few
commenters stated that many types of
spent mercury-containing lamps
(especially HID lamps and incandescent
lamps ) also frequently exhibit the
toxicity characteristic for lead, generally
because of lead soldered bases and
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leaded glass. These commenters
generally supported adding all
hazardous waste lamps to the universal
waste scheme, because they all fit
within the universal waste criteria and
1t would be more convenient to have the
same rranagement requiremenits for all
spent lamps. However, a few other
commenters opposed adding lamps
other than mercury-contalning lamps to
the universal waste system, mainly
because the Agency lacked data on the
effects of other constituents. One
commenter claimed to have tested
incandescent bulbs at one of its facilities
and determined that all the bulbs failed
the test for lead, and many falled for
cadmium as well.

Some commenters believed that spent
fluorescent lamps do not exhibit the
toxicity characteristic for mercury under
certain circumstances. One commenter,
who conducted its own testing of
fluorescent light bulbs, stated that test
results were highly variable and
concluded that the test results on lamps
are Inconcluslve. Some commenters
stated that the prcentage of lamps that
pass the test.is rising and will continue
to rise due to new technologies
employed in lamp manufacturing.

Many commenters said that spent '
mercury-containing lamps meet the
established criteria to be classified as a
unlversal waste, and that managing
lamps under the universal waste system
will encourage recycling and keep
lamps out of the municipal solid waste
combustors and landfills. Commenters
also stated that the universal waste
systemn for lamps will provide a more
consistent nativnal management
approach, since many states regulate
lamps under regulatory programs that
are more stringent than the proposed
conditional excluston option. Many
states are also currently adding lamps to
the scope of their untversal waste
programs ar have already done so.

3. Agency's Response to Comments and
Summary of Promulgated Standards

To simplify the proposed definitions,
and in response to comments, the
Agency is today finalizing a single
definition of “lamp” or “universal waste
lamp’* which is derived from the
proposed definitions of “electric lamp"
and “‘mercury-containing lamp.”

The Agency agrees with those
commenters who believed that all
hazardous waste lamps would be
appropriately included in the universal
waste program. These lamps appear to
meet all of the criteria for inclusion In
the unlversal waste rule (see Section
111.C above), and EPA does not believe
that the presence of other hazardous
constituents (principally lead) In spent

lamps should preclude such lamps from
being managed as universal wastes. ’
Hazardous waste batteries {including
lead-acid batteries) are already part of
the isniversal waste scheme, In part
because EPA determined that the
environmental risks associated with
collection and transportation of these
materials was relatively Jow and can be
successfully controlled with the
universal waste standards. Lead in
hazardous waste lamps is largely found
in endcaps and In the glass. Lead is not
volatile or widely dispersible in the case
of lamp breakage, and EPA also notes
that the packaging requirements in
today's rule will minimize breakage. For
these reasons, the Agency is including
all waste lamps that exhibit a
characteristic in today’s rulemaking.

With respect to incandescent lamps,
we note that most of these lamps are
generated by households or small
facilities. Waste lamps that are
household waste remain excluded from
hazardous waste regulation under 40
CFR 261.4(b)(1). Facilities that generate
less than 100 kilograms of hazardous
waste in a calendar month, including
any hazardous waste lamps that are not
managed as universal waste, qualify as
conditionally exempt small quantity
generators subject to reduced regulation
under 40 CFR 261.5. Spent Jamps that
do not exhibit any hazardous waste
characteristic are not subject to Subtitle
C regulation.

EPA also notes that waste lamps must
be solid waste {i.e., discarded) before
they are considered hazardous wastes
and thus subject to regulation under
RCRA.. Section 273.5(c) describes when
Jamps become wastes. A used lamp
becornes a waste on the date that it is
discarded. An unused lamp becomes a
waste on the date a handler decides to
discard it.

B. Requirements for Handlers of
Universal Waste Lamps

1. Prohibition on Treatment

a. Summary of Proposed Provision.
The Agency requested comments on the
same prohibitions for generators and
consolidation points that were proposed
in the February 11, 1993 unlversal waste
proposal. The Agency had proposed that
generators of hazardous waste lamps
and consolidation points managing
hazardous waste lamps be prohibited
from diluting or disposing of the lamps
and from treating them except in
response to releases.

The Agency requested comments on
management practices for lamps, the
risks posed by these practices, and
appropriate technical controls to
minimize these risks which would not

inhibit collection and proper
management. The Agency requested
comment on whether requirements
should be included in the final rule te
minimize mercury emissions during
storage and transport of the lamps.

The definition of treatment under
RCRA (40 CFR 260.10) includes any
method, technique or precess-designed
to change the physical, chemical, or
biological character or composition of
any hazardous waste so as to neutralize
such waste, or so as to recover energy
or material resources from, or render
such waste non-hazardous or less
hazardous, safer to transport, store or
dispose of, amenable for recovery, or
storage, or reduced in volume. The
crushing of spent mercury-containing
lamps clearly falls within this
definition. The Agency therefore
requested comment on whether
generators or consolidation points
should be allowed to crush lamps
intentionally to minimize volume for
storage or shipment and which, if any,
standards should be imposed to protect
apainst mercury releases during
crushing or the subsequent management
of crushed lamps.

b. Summary of Comments Received.
Several commenters stated that the
Agency should maintain its. proposed
prohibition on waste treatment,
including lamp crushing. These
commenters said that lamp crushers are
a significant source of mercury
emissions and that many lamp recyclers
prefer to receive whole lamps. Other
commenters stated that generators
should be allowed to separate,
consolidate, and crush their own lamps.
Many commenters supported allowing
crushing if it were safely performed, and
some commenters stated that crushing is
necessary to reduce storage and
transportation costs. Information
submitted to the Agency on drum top
crushing systems for lamps indicates
that there is a wide range of alr -
emissions of mercury from these units, .
depending on the type of controls, and,
that in some units emisslons of mercury
exceed the OSHA 1imit of 0.05 mg/m?.

c. Agency's Response to Comments
and Summary of Promulgated
Standards. The Agency s adopting for
universal waste lamps the prohibitions
in the final universal waste rule
promulgated on May 11, 1995. In
general, as explained in the preamble to
the universal waste rule (60 FR 25519),
the Agency does not believe that
unlversal waste handlers, who are not
required to comply with the full Subtitle
C management standards, should treat
universal wastes. Therefore, under
today's rule, both small and large
quantity handlets of universal waste
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lamps are prohibited from diluting or
treating universal waste lamps except by
responding to releases as provided in
8§8273.17 and 273.37. Prohibltions for
small quantity handlers are found in
§273.11 and for large quantity handlers
in §273.31. The prohibition against
treatment includes a prohibition of
crushing of lamps. EPA is particularly
concerned that uncontrolled crushing of
unlversal waste lamps in containers
meeting only the general performance
standards of the universal waste rule
would not sufficiently protect human
health and the environment. As stated
earlier, the prevention of mercury
emlssions during collection and
transport Is one of the principal reasons
that the Agency selected the universal
waste approach. Allowing uncontrolled
crushing would be inconsistent with
this goal.

The Agency is aware that a number of
states have already added spent lamps
to thelr universal waste programs. -
Avallable information Indicates that
some of these state programs prohibit
crushing of spent lamps, but that at least
some.state programs may allow crushing
under regulatory requirernents designed
to control emissions of hazardous
constituents, particularly mercury. The
Agency believes that some state
programs may include standards for
controlling emissions from mercury-
containing lamps during crushing that
could be equivalent, per RCRA Section
3006, to the federal prohibition.

Therefore, EPA will consider
authorization of state programs that
include provisions for controlling
treatment or crushing of universal waste
lamps, where the state program
application includes a demonstration of
equivalency to the federal prohibition.
Factors the Agency would expect such
an application to address include the
effectiveness of technical requirements
In controlling emissions of hazardous
constituents, the level of interaction of
regulated entities with the regulatory
agency to ensure compliance with
control requirements, and other factors
demonstrating that the state regulatary
program would be equivalent to the
federal treatment prohibltion.

2. Notification Requirement

a. Summary of Praposed Frovision.
The Agency proposed a notification
requirement for generators and
consolidation polnts {i.e., handlers of
universal waste lamps) storing more
than 35,000 spent lamps. The Agency
proposed a numerical rather than a
weight limit because lamp packaging
(the cardboard boxes in which new
replacernent lamps are shipped) may
constitute a large proportion of the total

weight of a shipment or stored quantity
of lamps. In addition, industry practice -
Is generally to count Jamps by number .-
rather than by weight, calculated by
multiplying the number of boxes of
lamps in storage or in a shipment by the
number of lamps per box. Since a full
truckload of fluorescent lamps consists
of approximately 35,000 lamps, the
Agency proposed that universal waste
handlers storing 35,000 lamps or more
at any time be required to send a written
notification of universal waste lamp
storage to the applicable EPA Regional
Administrator {or authorized state
director) and obtain an EPA
Identification Number.

b. Summary of Comments Received.
The Agency received only a few
comments on the proposed quantity
limit for the notification requirement.
One commenter suggested increasing
the limit to 80,000 lamps. About half the
commenters supported the general
notification requirement for generators
and consollidation points. Other
commenters stated that the notification
requirement was unnecessary and
burdensome since generators may
already possess an EPA identification
number.

c. Agency's Response to Comments
and Summary of Promulgated
Standards. In the interest of consistency
with the final universal waste rule, the
Agency has decided that the 5,000
kilogram limit for the accurnulation of
all universal wastes will apply to all
universal waste handlers (i.e., handlers
of batteries, pesticides, mercury
thermostats, and lamps). As explained
in the preamble to that rule, the Agency
believes that the total amount of
universal waste at a handler’s site is a
better indicator of potential risk than the
quantity of individual universal wastes
being accumulated and handled at that
site. EPA has determined that the 5,000
kilogram limit is appropriate for
facilities handling universal waste
lamps. The Agency believes that it is
Just as practical to set the notification
requirernent on the basis of a quantity
(or weight) of waste accumulated as on
the total number of items generated.
Handlers can weigh the amount of waste
as easily as they can count the total
number of individual light bulbs
accumulated, and can also subtract the
weight of the packaging.

In response to commenters who sald
that the notification requirement will be
burdensome, the Agency points out that
those generators who have already
notified EPA of thelr hazardous waste
management activities are not required
by the universal waste nile or today’s
final rule to re-notify EPA or obtain a
new identification number. Prior to

today’s rulemaking, many lamps that are
hazardous waste were required to be
managed in accordance with al]
applicable Subtitle C hazardous waste
management standards, including the
RCRA notification provisions.
Therefore, the notification requirement
in today’s rule is a new requirement
only for generators of universal waste
lamps that have never generated more
than 100 kg of hazardous waste in a
calendar month, but now accumulate
more than 5,000 kg of universal waste
lamps.

3. Prevention of Releases/Packaging
Requirements

a. Summary of Proposed Provision,
The Agency proposed that generators
and consolidation polnts be required to
manage hazardous waste lamps in a
manner that minimizes lamp breakage.
The proposal required that unbroken
lamps be contained in packaging that
will minimize breakage during normal
handling conditions, and broken lamps
be contained in packaging that will
minimize releases of lamp fragments
and residues.

The Agency requested comment on
appropriate rmanagement controls for -
handlers of spent mercury-containing
lamps that would minimize potential
releases of mercury during collection,
accumulation, storage and transport.
Approaches suggested by the Agency
included requiring performance
standards for packaging to minimize
lamps breakage. EPA expected that the
packaging in which new replacement
lamps are shipped from the
manufacturer would frequently be
reused to store and transport removed,
used lamps. The Agency also suggested
that requirements could be imposed on
storing and transporting spent lamps
that are inadvertently broken to prevent
further mercury emissions. For example,
55-gallon steel drums or any enclosed '
container could be used to hold broken
lamps for transportation to a recycling
faciligy or a disposal slte.

b. Summary of Comments Received. A
number of commenters, including both
larnp manufacturers and mercury lamp
recycling facilities, supported container
or packaging standards to minimize
lamp breakage during accumnulation,
storage, and transport. Lamp recycling
facllities in particular voiced a
preference for spent lamps to be stored
and transported in packaging that
protects the spent lamps from potentiat
breakage. Commenters representing
recycling facilities pointed out that
proper packaging will prevent releases
of mercury to the environment before
the lamps arrive at recycling facilities.
These commenters stated that lamp
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recycling facilities prefer to receive
intact, unbroken lamps so that the
lamps can be crushed in a closed,
controlled environment at the recycling
facllity to allow for the capture and
recycling of the avaflable mercury. In
additlon, commenters pointed out that
broken lamps and potential releases of
mercury can endanger the safety of
employees at the recycling facility.
Commenters representing both lamp
manufacturers and lamp recyclers
recommended that intact lamps be
stored in original cartons or speciatly
designed containers {e.g., fiber
containers with closed lids) that will
protect the spent lamps from breakage.
Commenters pointed out that
unintentionally broken lamps should be
stored,and transported in closed drums
or other puncture-proof containers that
are sealed and properly labeled.

Although many commenters
supported the promulgation of
packaging or container requirements to
reduce lamp breakage and reduce
mercury emissions during storage and
transport, other commenters stated that
mercury emissiops from broken lamps
do not pose a threat to human health
and the environment and that therefore
protective package may not be
necessary.

c. Agency's Response to Comments
and Summary of Promulgated
Standards. The Agency agrees with the
commenters who stated that universal
waste lamps should be stored and
packaged in a way that minimizes lamp
breakage. Recent studies {such as that
performed by the Research Triangle
Institute) show that significant releases
of mercury during storage and transport
can occur as a result of lamp breakage.
EPA therefore disagrees with those
commenters who stated that breakage
presents no threat to human health and
the environment. Today's final rule
adds a subsection {d) for universal waste
lamps to the universal waste
management §8273.13 and 273.33 for
small quantity handlers and large
quantity handless respectively. The
Agency believes that these standards
generally satisfy the concerns of
commenters for environmental
protectlon. The packaging provisions
generally resemble the universal waste
packaging requirements for mercury-
containing thermostats.

The final rule requires untversal
waste handlers to manage unlversal
waste lamps in a way that prevents
releases of the lamps or the components
of the lamps to the environment. Spent
lamps must be packed to minimize
breakage and packaging materlals must
be desligned to contaln potentlal releases
due to breakage during transport.

Universal waste lamps must be stored in
containers or packages that remain
closed, are structurally sound, adequate-
to prevent breakage, compatible with
contents of lamps, and lack evidence of
leakage, spillage, or damage that could
cause leakage under reasonably
foreseeable conditions. Examples of
acceptable packaging could include
placing the lamps evenly spaced in
double or triple-ply cardboard
containers with closed lids. Handlers
also must contain any universal waste
lamps that show evidence of breakage,
leakage, or damage that could cause the
release of mercury or other hazardous
constituents to the environment. An
example of such containment could
include placing unintentionally broken
lamps in closed wax fiberboard drums.
The Agency points out that in
addition to these container and
packaging provislons, universal waste
handlers, including handlers of
universal waste lamps, must comply
with the provisions of 40 CFR 273.17
and 273.37 for responding to releases of
universal waste. Handlers of universal
waste must immediately contain all
releases of universal waste and any
residues from universal wastes. In
addition, universal waste handlers must
determine whether any material
resulting from a release is a hazardous
waste and, if so, must manage the
hazardous waste in compliance with all
applicable provisions of 40 CFR parts
260 through 268, as well as all other
applicable statutory provisions.

4. Accumulation Time

a. Summary of Proposed Provision. In
the proposed spent mercury-containing
lamps rule, the Agency proposed to
limlt the time period in which handlers
may accumulate such lamps on-site to
one year following the date that a Jamp
becomes a waste. In addition, the
Agency proposed several alternative
ways to demonstrate compliance with
this provision, and soliclted comment
on the alternatives. The proposed
regulations required that generators and
consolidation points either mark the
container, mark the individual lamps,
maintain an inventory system, or place
lamps In a specific storage area while
identifying the earliest date a lamp was
placed in that area. .

b. Summary of Comments Received.
Cenerally, most commenters supported
the proposed one-year storage time
limitation and compliance
demonstration requirements. A few
commenters stated that each lamp
should be dated as soon'as it is removed
from the lamp fixture to verify
compliance with the one-year time
limit. Some commenters stated that the

one year storage 1imit was too long and
increased the probability of broken
lamps. These commenters suggested
reducing the time limit to 180 days, 80
days, or 10 days. Other commenters
stated that the one-year limit was too
restrictive and did not allow for proper
recovery, treatment, or disposal. One
commenter suggested that a provision
be included for case-by-case extensions
to the storage tlme limit if necessary.

c. Agency's Response to Comments
and Summary of Promulgated
Standards. In today's rule, the Agency
has decided to adopt the accumulation
tirne limit requirements in the universal
waste rule (85 273.15 and 273.35) for
smal! and large quantity handlers of
spent lamps. These requirements are
similar to the provisions for the :
accumulation time limit in the proposed
spent mercury-contalning lamps rule.
However, to remain consistent with the ’
universal waste rule, handlers of
universal waste lamps are allowed
accumulation for more than one year {f
such accurnulation is solely for
accumnulating such quantities of
universal waste as are necessary to
facllitate proper recovery, treatment, or
disposal. For any accumulation longer
than one year, the handler must be able
to prove that such accumulation is
solely for accumulating quantities
necessary to facilitate proper recovery,
treatment, or disposal (it is assumed that
any accumulation up to one year 1s for
this purpose). Notification to the EPA
Regional Administrator of extended
storage s not required; however,
authorized states may have more
stringent requirements.

The final rule requires that handlers
of universal waste lamps comply with
one of the following measures to
demonstrate compliance with the
accurnulation time Hmit: mark the
container holding the lamp, mark the
individual lamp, maintain an inventory
system, place the lamps in a specific
storage area marked with the earliest
date a lamp Is placed in the area
identified, or use any other method
which demonstrates the length of time
that the lamp has been accumulated
from the date the lamp becomes a waste
or is received.

In response to comments requesting a
different accumulation time, the Agency
believes that this issue was addressed in
the final universal waste rule (60 FR
25526). In that rule, the Agency
recognized that one year may not be
sufficient for some handlers to
accumulate enough unlversal waste (o
properly recover, treat, or dispose of the
waste, By allowing accurnulation for
longer than one year, certaln factlitles
will have the additional time they need
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to facilitate proper recovery, treatment,
or disposal. However, for any
accumulation longer than one year, the
burden of proof is on the handier to
demonstrate that such aceumulation is
solely for accumulating quantities
necessary to facilitate proper recovery,
treatment, or disposal. Although the
Agency agrees with commenters that it
Is possible to send spent lamps to a
management facility in a shorter period
of time, there does not appear to be a
strong environmenta!l justification for
such a requirement.

Also in response to comments
recefved, the Agency is not modifying
the proposed demonstration
requirement to show compliance with
the accumulation time limit {40 CFR
273.15 and 273.35). Labeling each
individual tube with the date that it is
removed from the fixture is an
acceptable means of identifying the
accumulation time. However, the
Agency believes that the other measures
for showing compliance with the
accumnulation time limit are adequate
and impose a srhaller burden,
particularly.upon smali quantity
handlers.

5. Tracking of Shipments

a. Summary of Proposed Provision,
The Agency requested comment on
several ways to track off-site shipments
of waste lamps. One suggested approach
required the use of a hazardous waste
manifest {and thus a hazardous waste
transporter) for shipments from the last
censolldation polnt to the destination
facility. However, no manifests or other
records (or hazardous waste
transporters) would be required for
shipments from generators to
consolidation points or from generators
to destination facilities. This approach
is the same as that presented in the
universal waste proposal. Another
approach suggested by the Agency was
to require that persons initiating and
recelving shipments of spent lamps
retain shipping papers documenting all
shipments. The last approach suggested
was requiring that persons claiming an
exemption from the hazardous waste
manlfesting requirements must keep
documentation to show that they
qualified for such an exemption
{specific shipment records need not be
retained). In the proposed spent
mercury-contatning lamps rule, the
Agency stated that because of the large
volume of lamp shipments, such
shipments are more likely than other
universal wastes to be made directly
from the generator to the destination
facility. Records would be available for
such shipments because destination
facilities are already required under the

hazardous waste regulations to maintaln
records, including the description and-’
quantity of each hazardous waste :
received.

b. Summary of Comments Received.
Some commenters opposed any tracking
and recordkeeping requirements for the
shipment of spent lamps. Several
commenters said that the use of
manifests for generators and
consolidation points is not necessary to
track the transportation of spent lamps,
and that this requirement would create
an unnecessary cost burden. These
commenters believed that the increased
costs and administrative burden of
using manifests and hazardous waste
transporters would discourage the
collection of universal waste and would
inhibit removal of these wastes from
solid waste landfills and incinerators.
Commenters suggested that the
documentation requirements for
generators and consolidation points
should be flexible. However, many
commenters, including some of those
who opposed manifests, supported
some form of tracking requirement to
document the transport of unkversal
wastes. These commenters argued that a
less burdensome tracking requirement
would not inhibit participation in
collection programs. Further benefits
might include reduction of liability for
persons managing universal waste,
increased enforceability of the universal
waste system, and decreased potential
for abuse of the streamlined universal
waste requirements. Some commenters
supported stringent tracking
requirements, and a few stated that al]
consolidation points should be required
to accompany lamp shipments with a
manifest to protect generators from
potential liability. One commenter
stated that receiving facilities should
keep documentation of all shipments
recelved until the facility closes.

c. Agency's Response to Comments
and Summary of Promulgated
Standards. In the final universal waste
rule, the Agency decided to require
tracking only for large quantity handlers
of universal waste, EPA believed that
tracking was needed only in cases
where facilitles are handling larger
quantities of universal waste, thus
posing potentially greater
environmental risk. The Agency
decided not to impose these
requirements on small quantity handlers
of universal waste because It agreed
with those commenters who said that
the administrative burden of tracking
would discourage retall establishments,
service centers, and other “'front line"
collectors managing small quantitles of
waste from participating in collection
programs, thus undermining the goal of

the universal waste program. In
addition, because these operations
accumulate smaller quantities of
universal wastes, they will generally
pose less risk than facilities
accumulating larger quantities.

EPA believes that these arguments
apply with equal force to handlers of
universal waste lamps. In today’s rule,
the Agency is therefore adopting the
unjversal waste tracking requirements
In part 273 for such lamps. The tracking
provisions for small and large quantity
handlers of universal waste are found in
§8273.18 and 273.39, respectively. The
unlversal waste rule includes a
recordkeeping requirement to track
waste shipments arriving at and leaving
from large quantity handlers. Large
quantity handlers are required to keep
records of each shipment of universal
waste lamps received and Keep records .
of each shipment of lamps sent off-site.
The record may take the form of a log,
invoice, manifest, bill of lading, or other
shipping document. The Agency
believes that standard business records
that are normally kept by businesses
will fulfill this requirement. Records
must be retained for at least three years
from the date of receipt of a shipment
of lamps or the date a shipment of
lamnps leaves the facility. Small quantity
handlers are not required to keep
records of shipments of universal waste
lamps. The Agency believes that these
requirements provide consistency with
the current universal waste rule and
adequately respond to concerns raised
by commenters on the proposed rule,
including those commenters requesting
flexibility in recordkeeping
requirements.

C. Storage Time Limitation for
Transporters of Universal Waste Lamps

1. Summary of Proposed Provision

The proposed regulations for
transporters of mercury-containing
lamps were deslgned to be consistent
with the proposed universal waste rule.
The Agency proposed to allow )
transporters of universal waste lamps to
store spent lamps for up to ten days at
a transfer facility during the course of
transportation. A transporter storing
spent lamps for more than ten days at
one location would have to comply with
the appropriate universal waste handler
requirements in managing the wastes
accumulated at the accumulation site, in
addition to complying with the
applicable universal waste transporter
requirements.

2. Summary of Comments Received

In response to the proposed universal
waste rule, the Agency received
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comments from two commenters who
argued for a longer storage time limit for
transporters. In additton, one
commenter argued that the Agency
should limit the total transportation
time allowed for a waste to reach its
destination, rather than impose a time
limit for storing the waste during
transport. The commenters, however,
provided little information to justify a
longer in-transit storage time limit. The
Agency proposed the same
accurnulation time limit for transporters
of universal waste lJamps in the
proposed rulemaking on mercury- -
containing lamps. The transporter
accumulation time limit in the proposed
universal waste rule was not
significantly changed in the final
universal waste rule, except to clarify
that If the waste 1s stored for greater
than 10 days, the transporter is subject
to the standards for small or large
quantity handlers.

3. Agency's Response to Cornments. and
Summary of Promulgated Standards

Today's final fule adopts the storage
time Hmit standatds for transporters of
universal waste lamps as promulgated
in the universal waste rule. Under 40
CFR 273.53 of the universal waste
regulations, transporters can store
universal waste at a transfer facility for
ten days or less. If the ten day limit is
exceeded, the transporter becomes a
universal waste handler and must
comply with the applicable small or
large quantity handler requirements
under subparts B or C of part 273 while
storing the universal waste. The Agency
chose to retain the proposed 10-day
accumulation limit for transporters of
universal waste, consistent with the
limit for transfer facilities handling
other types of hazardous waste. In
response to the commenter requesting
that the Agency limit total transport
time, rather than set a limit on the
accumnulation time at transfer facilities,
EPA does not believe that a limit on
total transportation time is practicable
because of the extreme variation in the
time needed to deliver shipments to
different parts of the country. It is
generally in the economic self-interest
of transporters to make deliveries as
quickly as possible, Delays in transport
usually imply the likelthood of storage,
so a limit on such storage seems the
most efficlent way to protect human
health and the environment.

D. Destination Facility Requirements/
Lamp Recycling Facilities

1. Summary of Proposed Provision

Today's rule does not amend the
existing standards for destination

facilities receiving universal waste.
Destination facllities remain subject to
full subtitle C regulation, including all .
applicable requirements of parts 264,
265%, 266, 268, 270, and 124. A recycling
facility that does not store universal
waste lamnps before recycling them must
comply with §261.6(c)(2).

The existing requirements for
destination facilities (i.e., hazardous
waste treatrnent, storage, and disposal
(TSD) facilities, or recycling facllities
that de not store hazardous waste before
recycling) are found in subpart E of part
273. Subpart E requires that destination
facilities remain subject to full subtitle
C regulation. These provisions are the
same as those proposed in the proposed
spent mercury-containing lamps rule.

The proposed spent mercury-
containing lamps rule required that
destination facilities recycling
hazardous waste lamps prior storage
must comply with 40 CFR 261.6(c)(2).
which requires that facllities recycling
universal waste obtain an EPA
identification number. If a recycling
facility stores hazardous waste lamps
before recycling or performs treatment
other than recycling. the facility is
subject to full subtitle C hazardous
waste management regulations,
including the RCRA permitting
requirements.

2. Summary of Comments Recelved

The Agency received many comments
addressing the regulation of mercury
lamp recycling facilities. Some
commenters stated that mercury lamp
recyclers are a potential threat to the
environment because these facilities
lack substantive regulation. A number of
commenters suggested that the Agency
implement standards for recycling
facilities, and suggested best
management practices that would
reduce releases of mercury into the
environment from these facilitles.

3. Agency's Response to Comments and
Summary of Promulgated Standards

Today's rule does not amend the
existing standards for recycling facilities
recelving universal waste. In general,
destination facllities, including
recycling facilitles, remain subject to
full hazardous waste regulation. A
recycling facility that does not store
unlversal waste lamps prior to recycling
the lamps is subject only to 40 CFR
261.6(c)(2).

The Agency believes that changing
requirements for destination facilities
(including lamp recyclers) Is beyond the
scope of today's regulation, which
addresses the generation dnd collection
of universal waste lamps rather than
final treatment, disposal, or recycling.

EPA believes that with adequate state
oversight, universal waste lamps can be
safely recycled, allowing the mércury
and other economically viable materials
to be reclaimed. Safe recycling should
ensure that residuals from recovery
operations are managed in accordance
with all applicable solid and hazardous
waste management requirements.
Residuals that exhibit a characteristic of
hazardous waste must be managed as
hazardous waste,

The Agency received no comments
concerning the provisions for unlversal
waste destination facilities, other than
those addressing lamp recycling
facilities. Therefore, today’s rule does
not amend the existing standards for
treatment and disposal facilities
recelving universal waste. Treatment
and disposal facilities that recelve
universal waste lamps are subject to the
same standards that apply to permitted
or interim status hazardous waste
treatment, storage, and disposal
facilities. These standards Iinclude
notification requirements, general
facility standards, unit-specific
management standards, and permitting
requirements. The Agency notes that
facilities that store universal waste
lamps, but do not treat, dispose, or
recycle them, are considered handlers
and not destination facilities.

E. Sunset Provision

1. Summary of Proposed Provision

In the proposed lamps rule, the
Agency requested comments on whether
to include a three to five-year sunset
provision in the final rule. A sunset
provision would require EPA to re-
evaluate the effectiveness of the
universal waste system in addressing
the disposal of lamps after three to five
years. Al that time, the Agency could
decide whether fewer controls or more
controls were needed to maintain the
safe management of lamps. .

2. Summary of Comments Recelved

More than half of the comments
recelved generally supported a three to
five year sunset provision. Commenters
stated that a sunset provision would
allow the Agency to examine any new
information on lamp management and
the fate and transport of mercury, and
re-evaluate optlons as necessary.

Other cornmenters did not support the
proposed three to five year sunset
provision. Commenters stated thata
sunset provision or other deadline was
not necessary and that the Agency
already had the authority to re-evaluate
the rule at any tlme.
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3. Agency's Response to Comments and
Summary of Promulgated Standards

Today's final rule does not include a
sunset provision. The Agency believes
that the data and information provided
to the Agency, along with the Apency's
own studies and analyses (avallable in
the docket for this rulemaking) provide
adequate evidence of the behavior of
mercury in the environment and

potential releases of mercury to support

today’s final rule. The Agency notes,
however, that if additional information
about the behavior of mercury becomes
available in the future, the Agency may
re-evaluate the standards promulgated
in today’s final rule.

VI. State Authority

A. Applicability of Rules in Authorized
States

Under section 3006 of RCRA, EPA
may authorize qualified States to
administer and enforce the RCRA .
hazardous waste program within the
State. Following authorization, EPA
retains enforcement authority under
sections 3008, 3Q13, and 7003 of RCRA,

although authorized States have primary

enforcement responsibility, The
standards and requirements for
autlhorlzatlon are found at 40 CFR part
271.

Prior to enactment of the Hazardous
and Solid Waste Amendments of 1984
(HSWA), a State with final RCRA
authorization administered its
hazardous waste program entirely in
lieu of EPA administering the federal
program in that State. The federal
requirements no longer applied in the
authorized State, and EPA could not
Issue permits for any facilities in that
State, since only the State was
authorized to issue RCRA permits.
When new, more stringent federal
requirements were promulgated or

enacted, the State was obligated to enact

equivalent authorities within specified
time frames. However, the new federal
requirements did not take effect in an
authorized State until the State adopted
the federal requirements as State law.
In contrast, under RCRA section
30086(g) (42 V.S.C. 6926(g)), which was

added by HSWA, new requirements and

prohibitions imposed under HSWA

authority take effect in authorized States

at the same time that they take effect In
unauthorized States. EPA is directed by
the statute to iImplement these
requirements and prohibitions In
authorlzed States, including the
issuance of permits, until the State is
granted authorization to do so, While
States must still adopt HSWA related
provislons as State law to retain final
authorizatlon, EPA Implements the

HSWA provislons in authorized States
until the States do so. J

Authorized States are required to
modify their programs only when EPA
promulgates federal requirements that
are more stringent or broader in scope
than existing federal requirements.
RCRA section 3009 allows the States to
impose standards more stringent than
those In the federal program. See also 40
CFR 271.1{]). Therefore, authorized
States can, but do not have to, adopt
federal regulations, both HSWA and
non-HSWA, that are considered less
stringent.

B. Effect on State Authorization

Today’s rule is not promulgated
pursuant to HSWA. Therefore the rule is
applicable on the effective date only in
those States that do not have final RCRA
authorizatiori. Today's rule Is also less
stringent than the current federal
program. Because States are not
required to adopt less stringent
regulations, they do not have to adopt
the universal waste regulations for spent
lamps. A number of States have added
spent lamps to their universal waste
programs or are in the process of doing
so. While these actions are specifically
allowed under the universal waste rule,
if a State’s standards for spent lamps are
less stringent than those in today's rule,
the State will need to amend its
regulations to make them equivalent to
today’s standards and pursue
authorization.

As noted earlier, EPA recognizes that
States have been proactive in adopting
universal waste standards for spent
lamps, Some of these standards allow
crushing of lamps under certain
conditions. Although today’s rule does
not provide for crushing, EPA believes
that State programs could have
standards for crushing which will be
equivalent to the federal rules and thus
appropriate for authorization. EPA also
believes that this flexibility will allow
for a minimal level of distuption to
existing State programs. The Agency
will determine at the time of
authorization whether a State regulation
that allows crushing Is equivalent to the
federal standard.

C. Interstate Transport

Due to the fact that not all States witl
choose to seek authorization for today's
rulemaking, there may be only a few
destination facilitles that will accept
and manage unlversal waste lamps. The
Agency belleves that it is Important to
explain how the regulations will apply
because interstate transportation will be
necessary for these wastes.

First, 2 waste which is subject to the
unlversal waste regulations may be sent

to a State, or through a State, where It

is not a universal waste and where it
would be subject to the full hazardous
waste regulations. In this scenario, for
the portion of the trip through the
originating State, and any other States
where the waste 1s a universal waste,
neither a transporter with an EPA
identification number per 40 CFR
263.11 (hazardous waste transporter)
nor a manifest would be required.
However, for the portion of the trip
through the receiving State, and any
other States that do not consider the
waste to be a universal waste, the
transporter must have a manifest, and
must move the waste In compliance
with 40 CFR Part 263. In order for the
final transporter and the receiving
facility to fulfill their requirements
concerning the manifest (40 CFR 263.20,
263.21, 263.22; 264.71, 264.72, 264.76
or 265.71, 265.72, and 265.76}, the
initiating facility should complete a
manifest and forward it to the first
transporter to travel in a State where the
waste Is not a universal waste. The
receiving facility must then sign the
manifest and send a copy to the
initlating facility. EPA recommends that
the initiating facility note in block 15 of
the manifest (Special Handling -
Instructions and Additional
Information) that the wastes are covered
under the universal waste regulations in
the initiating State but not in the
receiving facility’s State.

Second, a hazardous waste generated
in a State which does not regulate it as
a universal waste may be sent to a State
where 1t is a universal waste. In this
scenario, the waste must be moved by
a hazardous waste transporter while the
waste is in the generator’s State or any
other States where it Is not a unlversal
waste. The initiating facility would
complete a manifest and give copies to
the transporter as required under 40
CFR 262.23(a). Transportation within

the receiving State and any other States .

that regulate the waste as a universal
waste would not require a manifest and
need not be conducted by a hazardous
waste transporter. However, it is the .
initiating facility's responsibility to
ensure that the manifest is forwarded to
the recelving facility by any non-
hazardous waste transporter and sent
back to the initiating facility by the
recelving facility (see 40 CFR 262.23
and 262.42), EPA recommends that the
generator note in block 15 of the
manifest {Special Handling Instructions
and Additional Information) that the
waste is covered under the universal
waste regulations in the recelving
facility’s State but not in the generator’s
State. -
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Third, a waste may be transported
across a State in which it is subject to
the full hazardous waste regulations
although other portions of the trip may
be from, through, and to States in which
it Is covered under unlversal waste
regulations. Transport through the State
must be conducted by a hazardous
waste transporter and must be
accompanied by a manifest. In order for
the transporter to fulfill its requirements
concerning the manifest (Subpart B of
Part 263), the inltiating facility must
complete a manifest as required under
the manifest procedures and forward it
to the first transporter to travel in a State
where the waste is not a universal
waste. The transporter must deliver the
manifest to, and obtain the signature of,
either the next transporter or the
recelving facility.

As noted previously, States are not
required to adopt today's rule. However,
EPA strongly encourages them to do so.
As more States add spent lamps in their
universal waste program, not only will
this assist in achieving the most benefits
of the universalwaste program, it will
also reduce the eomplexity of interstate
transport of these universal wastes.

Vil. Regulatory Requirements

A. Executive Order 12866

Under Executive Order 12866 (58 FR
51735), the Agency must determine
whether this regulatory action is
“significant” and therefore subject to
formal review by the Office of
Management and Budget {(OMB) and to
the requirements of the Executive Order,
which include assessing the costs and
beneflits anticipated as a result of the
proposed regulatory action. The Order
defines “'significant regulatory action™
as one that is likely to result in a rule
that may: (1) Have an annua!l effect on
the economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communitles; (2) create a serlous
inconsistency or otherwise interfere
with an action taken or planned by
another agency; {3) materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of reciplents
thereof: or (4) ralse novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.
Pursuant to the terms of Executive
Order 12866, the Agency has
determined that today's final rule is a
slgnificant regulatory action because
this final rule contains novel policy

issues. As such, this action was
submitted to OMB for review. Changes’
made In response to OMB suggestions or
recommendations are documented in
the public record. Although: thls rule is
not."economically significant”, the
Agency has prepared the supporting
analysis: Modification of the Hazardous
Waste Program: Hazardous Waste
Lamps—Final Economic Assessment
{Economic Assessment). The findings
from this analysis are presented below.

B. Econormic Assessment

The Economic Assessment conducted
in support of today’s final rule analyzed
impacts associated with this final
unlversal waste action, plus the primary
alternative of promulgating a :
conditional exclusion for lamps.
Although the final rule includes all
hazardous waste lamps in the universal
waste program, this Economic
Assessment addresses only mercury-
containing fluorescent lamps. The
Agency estimates that non-fluorescent
lamps represent approximately 0.8 to
1.7 percent of the total universe of
lamps addressed under today's
rulemaking. The comparatively
negligible proportion of other hazardous
waste lamps is not expected to
appreciably affect the impact estimates
presented in this analysis.

Fluorescent lamps contain a small
amount of mercury that emits light
when stimulated with electrical current.
When a fluorescent lamp breaks, the
mercury in the lamp is released into the
environment and may cause health
risks, primarily through consumption of
fish. Neurctoxicity is the health effect of
greatest concern for humans; death,
reduced reproductive success, impaired
growth and development, and
behavioral abnormalities are effects of
concern to fish, birds, and mammals.
Lamp mismanagement scenarios
indicate that, without government
intervention, market failures will likely
lead to disposal activities resulting in
unnecessarlly high releases of mercury
to the environment.

Prior to today's final action, spent
lamps that failed the toxicity
characteristic leaching procedure
(TCLP) test were autornatlcally
considered hazardous wastes under
RCRA and subject to full Subtitle C
management requirements, unless the
lamps are generated by a household or
a conditionally-exempt small quantity
generated. EPA recognized the
confusion and mismanagement patterms
historically assoctated with maintaining
spent hazardous waste lamps within the
Subtitle C system. The Agency is taking
today's final action of adding spent
lamps to the scope of universal waste

regulations in an effort to streamline the
current regulations governing the
management of such lamps, increase
lamp management efficiency, and
ultimately to cause a potential reduction
in aggregate mercury emlissions. The
Agency's final action of adding spent
lamps to the scope of the universal -
waste system, however, is not expected
to completely determine how these
lamps will be managed in individual
states. States already have the option of
including lamps within their universal
waste programs. Furthermore, states that
have not chosen to adopt universal
waste programs, or have not included
lamps within thelr universal waste
programs, are not obligated to do so in
response to EPA's decision.

The universal waste regulations
include requirements for the proper
packaging of spent lamps, storage of
spent lamps, EPA notification, and .
responses to releases. EPA selected this -
action over the other proposed option
which would have been based on a
conditional exclusion (CE). The CE
would have excluded spent mercury-
containing lamps from regulation as
hazardous waste. The addition of spent
lamps to the universal waste regulations
is considered a deregulatory action and
imposes fewer fequirements on o
generators and transports of spent lamps
than the hazardous waste management
standards under RCRA Subtitle C. The
proposed conditional exclusion would
have been deregulatory as well.

The Economic Assessment conducted
in support of today's final rule analyzed
impacts associated with the final
universal waste action, plus the primary
alternative of promulgating a
conditional exclusion for Jamps. Two
different compltance scenarios are
examined In the baseline, and under
each option in an effort to incorporate
alternative management practices. The
first (high) compliance scenario assumes
100 percent compliance under all
regulatory schemes. The second (low)
compliance scenarlo assumes 20 percent
compliance under a scenario where
handlers of spent mercury-containing
lamps are subject to full Subtitle C, 80
percent compliance under the universal
waste option, and 20 ent
compliance under the conditional
exclusion option. The reader should
refer to the report: Mercury Emissions
From The Disposal of Fluorescent
Lamps—Revised Model, Fina! Report,
for a detailed discussion of estimated
compliance rates. This report is
available in the RCRA docket
established for today’s action.

The total national annualized costs of
compliance and disposal under the
baseline are estimated at $80.01 million
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and $54.37 million under the high and
low complance scenarios, respectively.
Under the universal waste final action
these costs are projected at $78.52
million under the high compliance
scenario and $56.14 million for the low
compliance scenario. In the high
compliance scenario, the costs under
full Subtitle C and universal waste are
close because transportation and
disposal eosts, which account for
approximately 76 percent of total costs,
are virtually the same. Under the low
compliance scenario, costs under the
universal waste final action are higher
than under the full Subtitle C baseline
because of the higher compliance rate
assumed under the universal waste
scheme. While costs could increase for
some non-exempt entities under the
universal waste approach, this would be
the result of non-compliance In the
baseline. These costs would not
appropriately be attributable to this
rulemaking. Compliance and disposal
costs under the conditional exclusion
option also were examined. Aggregate
annualized costs under the conditional
exclusion option are estimated at $73.90
million and $52.60 million for the high
and low compliance scenarios,
respectively.

The Economic Assessment also
examined economic impacts on affected
facilities. EPA’s final universal waste
action is projected to result in cost
savings to affected generators under the
high compliance scenarlo. Adverse
impacts on generators, therelore, are not
anticipated. However, actual costs to
some generators may increase under the
low compliance scenario. The
magnitude of the potential cost increase
under this scenario, however, would not
result in meaningful impacts on affected
generators. In addition to generators, the
Assessment also examined potential
economic Impacts on consolidation and
recycling facilities, The Agency found
that few, if any, spent fluorescent lamp
consolidatlon facilities exist at present
or are likely to exist in the future as
independent economic entities. Impacts
on consolidated facilities dedicated to
spent fluorescent lamps, therefore, were
hot examined. Recycling facilities may
benefit indirectly due to today’s final,
which may result in additional revenues
for firms owning or aperating recycling
facilitles,

The Economic Assessment profected
changes In total natlonwide mercury
emissions resulting from the universal
waste final action and the conditional
exclusion option. Average annual
emissions corresponding to the
management of spent mercury-
containing fluorescent lamps {four-foot
equlvalents) were projected over the

1998 through 2007 period. Under the
high compliance scenario, average
annual baseline emissions were -
estimated at 790.4 kilograms. Emisslons
under the universal waste final action
were projected at 790.5 kilograms,
resulting in an incremental increase of
0.1 kilograms, or 0.013 percent above
the baseline. Emissions under the
cond!tional exclusion option are
projected at 798.4 kilograms, or 1.012
percent beyond the baseline. Under the
low compliance scenario, average
annual baseline emissions are estimated
at 822 kilograms. The universal waste
final action 1s projected to result in
average annual emissions of 819.2
kilograms. This s a reduction of 2.8
kilograms, or 0.341 percent. Emissions
under the conditional exclusion option
increase by 10.5 kilograms, or 1.277
percent beyond the baseline.

The examination of cost-effectiveness
may help put the above emission
increments into perspective. Cost-
effectiveness allows for the direct
comparison of costs, or cost savings on
a per kilogram basis. Under the high
compliance scenario, shifting from the
baseline to the universal waste final
actlon Is projected to result in cost
savings of $10.5 million per additional
kilogram of mercury emitted. This
implies that it would be very expensive,
on a per kilogram basis, to keep
emissions low by holding to a high
compliance baseline. Under the low
compliance scenarlo, shifting from the
baseline to the universal waste final
action is projected to result in a cost
increase of $0.63 million per kilogram of
mercury reduced. Furthermore, today's
final action is projected to cut emissions
by over thirteen kilograms per year
compared to the conditional exclusion
optlan, at a cost of approximately $0.27
million per kilogram.

¥or more Information on the cost and
emissions impacts associated with
today's final rule see the EPA report:
Modification of The Hazardous Waste
Program: Hazardous Waste Lamps—
Economic Assessment. This report is
avallable from the RCRA docket
established for this action.

C. Reguiatory Flexibility Analysis

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996) whenever an Agency is required
to publish a notice of rulemaking for
any proposed or final rule, it must
prepare and make avallable for public
comment a regulatory fléxibility
analysis that describes the effect of the
rule on small entities (i.e., small
businesses, small organizations, and

small governmental jurisdictions).
However, no regulatory flexibility
analysls is required if the head of an
agency certiffes the rule will not have a
slgnificant economic impact on a
substantial number of small entities.
SBREFA amended the Regulatory
Flexibility Act to require Federal
agencies to provide a statement of the
factual basis for certifying that a rule
will not have a significant economic
impact on a substantial number of small
entities. The following discussion
explalns EPA's determination.

he small entity analysis conducted
for today's final action indicates that the
addition of spent lamps to the universal
waste system would generally result in
savings to affected entities relative to
baseline requirements. Under the full
compliance scenarlo, the rule is not
expected to result in a net cost to any
affected entity. Thus, adverse impacts
are not anticipated. Costs could increase’
for entlities that are not complying with
current requirements, but even these
costs {which are not properly
attributable to the current rulemaking)
would not be expected to result in
significant impacts on a substantial
number of small entities. Based on the
foregoing discussion, 1 hereby certify
that this rule will not have a significant
adverse economic impact on a
substantial number of small entities.
Consequently, the Agency has
determined that preparation of a formal
Regulatory Flexibility Analysis is
unnecessary,

For more information on small entity
Impacts potentially associated with
today's final rule see the EPA report:
Modification of the Hazardous Waste
Program: Hazardous Waste Lamps—
Regulatory Flexibility Screenlng
Analysis. This report is available from
the RCRA docket established for this
action.

'D. Environmental Justice

Under Executive Order 12898,
“Federal Actions to Address ]
Environmental Justice in Minorlty
Populations and Low-Income
Populations,” as well as through EPA's
April 1995 “Environmental Justice
Strategy, OSWER Environmental Justice
Task Force Action Agenda Report”, and
the National Environmental Justice
Advisory Council, EPA has undertaken
to incorporate environmental justice
into its policies and programs. EPA is
committed to addressing environmental
Justice concerns, and s assuming a
leadership role in environmental justice
Initiatives to enhance environmental
quality for all residents of the United
States. The Agency's goals are to ensure
that no segment of the population,




Federal Register/Vol.

64, No. 128/Tuesday, July 6, 1999/Rules and Regulations

36485

regardiess of race, color, natlonal origin,
or income, bears disproportionately
high and adverse human health and
environmental effects as a result of
EPA’s policles, programs, and actlvities,
and all pecple live in clean and
sustalnable communities. To address
this goal, EPA conducted a qualitative
analysis of the environmental justice
issues under this final rule. Potential
environmental justice impacts are
identified consistent with the EPA's
Environmental Justice Strategy and the
OSWER Environmental Justice Action
Agenda. In addition, public comments
received on the 1994 proposal that
relate to environmental justice were
reviewed for this analysis.

As mentioned before, the primary
concern regarding management of spent
mercury-containing lamps is the air
emissions as a result of crushing and
accidental breakage during transport,
lamp management, or disposal. Mercury
alr emissions can have human health
effects through direct contact or indirect
human contact by consuming fish and
shellfish, or throygh contamination of
drinking water (perhaps from
inadequate disposal measures),

From a direct exposure standpoint,
the transient nature of mercury air
emissions results in less concern to the
location of minority and low-income
populations than might be expected.
Since atmospheric mercury can travel
thousands of miles {(and beyond U.S.
borders), an environmental justice
analysls does not require a detailed
geographic analysis. However,
populations immediately surrounding
transportation, incineration, recycling,
crushing, or disposal facillties may be
exposed to a higher concentration of
emissions than those populations living
further away. If these types of facilities
are located more often in communities
characterized by low-income or
minority populations, there may be
disproportionate impacts to those
populations from the promulgation of
today's final rule. If the location of such
facilities 1s random with respect to race
or income, disproportionate impacts
could be said not to exist. The low
compliance scenario is examined for the
environmental justice analysis.

Of the indirect exposure pathways,
the ingestlon of mercury-contaminated
fish and shellfish has been shown to be
of the highest concern due to mercury’s
propensity to bloaccumulate in the
aquatic environment. This can present
an environmental justice issue since the
bulk of subsistence fisher populations
consist of low-income people. These
subsistence fisher populations rely on
locally-caught fish as an inexpensive
source of protein or due to culturaf

reasons. However, since today's rule is
expected to Improve compliance, and
thus adequate management of mercury- -
containing lamps, it is expected that
there will be a positlve impact on these
populations, with less mercury available
to contaminate aquatic environments,

No disproportional Impacts for low-
income or minority communities are
expected as a result of the final action
for the following reasons:

(1) The environmental impact of the
final universal waste action is small.
The 10-year modeling period projects a
net decrease in emissions (low
compliance scenario) at approximately
30 kilograms under the universal waste
final action. The conditional exclusion
option would have shown an increase
(approximately 105 kg) in mercury
emissions over 10 years. In elther case,
the wide distribution of mercury
emissions is unlikely to create
significant impacts on any particular
community.

{2) The distribution of the municipal
waste combustors and recycling
facilities throughout minority and/or
low income counties in the United
States does not suggest any
distributiona!l pattern around
communities of concern. Lamps
crushing, legal or illegal, Is difficult to
measure because any building in any
area is a potential source. Specific
impacts on low income or minority
communities, therefore, are
undetermined. The Agency believes that
emissions during transportation would
not be a major contributor to
communities of concern through which
lamps may be transported. Any lamps
brokerr during transport would be
contained in the packaging. The Agency
recognizes, however, the potential for
some Increased risk to transportation
workers. Overall, no disproportional
impacts to minority and/or low income
communities are expected.

For more information on the
environmental justice analysis
conducted In support of today's final
rule see the EPA report: Modification of
the Hazardous Waste Program:
Hazardous Waste Lamps—Economic
Assessment. This report s available
from the RCRA docket established for
this actlon.

E. National Technology Transfer and
Advancement Act of 1995 (NTTAA)

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 {"NTTAA"), Public Law
104--113, section 12(d) {15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
Inconsistent with applicable law or

otherwise impractical. Voluntary
consensus standards are technical
standards {e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, though OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. This
rule does not establish technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

F. Executive Order 13045—Children’s
Health

“Protection of Children From
Environmental Health Risks and Safety
Risks" (62 FR 19885, April 23, 1997)
applies to any rule that EPA determines .
(1) **economically significant” as
defined under Executive Order 12866,
and (2) concerns an environmental
health or safety risk that EPA has reason
to believe may have a disproportionate
effect on children. If the regulatory
action meets both criteria, the Agency
must: Evaluate the environmental health
or safety effects of the planned rule on
children; and explain the environmental
health or safety effects of-the planned
rule on children; and explain why the
planned regulation is preferable to other
potential effective and reasonably
feasible alternatives considered by the
Agency. We believe this final rule is not
subject to E.O. 13045, entitled
“Protection of Children from
Environmental Health Risks and Safety
Risks™ (62 FR 19885, April 23, 1997)
because it is intended to be
deregulatory. However, an analysls of
the potential effects of this action on
children’s health in the spirit of the
Executive Order and consistent with the
Agency's ongoing concern with
children's health, is included in section
11 of today’s preamble. -

G. Regulatory Issues—Unfunded -
Mandates

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
federal agencies to assess theeffects of
thelr regulatory actions on state, local,
and tribal povernments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysls, for the proposed and final
rules with “federal mandates’” that may
result in expenditures by state, local,
and tribal povernments, in the aggregate,
ot to the private sector, of $100 million
or more in any one year.
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Before promulgating a rule for which
a written statement is needed, section
205 of the UMRA generally requires
EPA to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicabie law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective, or least
burdensome alternative if the .
Administrator publishes with the final
rule an explanation why that alternative
was not adopted.

Before EPA established any regulatory
requirements that may significantly or
uniquely affeet small governments,
including tribal governments, it must
have developed under section 203 of the
UMRA, a small government agency plan.
The plan must provide for notifying
potentially affected small governments,
enable officlals of affected small
governments to,have meaningful and
timely input.in the development of EPA
regulatory proposals with significant
federal intergovernmental mandates,
and informing, educating, and advising
small povernments on compliance with
the regulatory requirements.

The Agency’s analysis of compliance
with the Unfunded Mandates Reform
Act (UMRA) of 1995 found that today's
final rule imposes no enforceable duty
on any State, local or tribal government
or the private sector. This final rule
contains no federal mandates (under the
regulatoty provisions of Title Il of the
UMRA) for state, local, or tribal
governments or the private sector. In
addition, EPA has determined that this
rule contains no regulatory
requirements that might significantly or
uniquely affect small governments, The
Act generally excludes from the
definition of “federal intergovernmental
mandate" (in sections 202, 203, and
205) dutles that arlse from participation
in a voluntary federal program.
Adopting today's final action, because it
is less stringent, is optional. The
universal waste final action, therefore,
could be Interpreted as voluntary and
not subject to the Unfunded Mandates
Analysis requirement. Furthermore,
today's final action is deregulatory and
will not impose incremental costs in
excess of $100 million to the private
sector, or to state, local, or tribal
Bovernments in the aggregate.

H. Paperwork Reduction Act

The Information Collection Request
(ICR) detailing the information
collection requirements assoclated with

today's rule will be submitted for
approval to the Office of Management -
and Budget {OMB) under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq. A
copy of the ICR document (ICR No.
1699.02) may be obtained from Sandy
Farmer by mail at OPPE Regulatory
Information Division; U.S.
Environmental Protection Agency
(2137); 401 M St., SW.; Washington, DC
20460, by e-mall at
farmer.sandy@epamail.epa.gov, or by
calling {202) 260-2740. A copy may also
be downloaded off the Internet at
http://www.epa.gov.icr. The
information requirements are not
effective until OMB approves them.

The information requirements
established for this action, and :
identified in the Information Collection
Request (ICR) supporting today's final
rulemaking, are largely a self-
implementing process. This process will
ensure that: (i) Handlers of lamp wastes
are held accountable to the universal
waste requirements; and (i1) state
inspectors can verlfy compliance when
needed. For example, the universal
waste standards require LQHUWSs and
SQHUWSs to demonstrate the length of
time that the lamp waste has been
accumulated from the date it was
received or became a waste. The
standards also require LQHUWSs and
destination sites to keep records of all
shipments received and sent. Further,
the standards require waste handlers to
notify EPA when needed (e.g.,
notification of illegal shipment),

EPA will use the collected
information to ensure that lamp waste is
being managed in a protective manner.
These data aid the Agency In tracking
lamp waste shipments and identifying
improper management practices. In
addition, information kept in facility
records helps handlers and destination
sltes to ensure that they and other
facilities are managing lamp wastes
properly. Section 3007(b) of RCRA and
40 CFR part 2, subpart B, which define
EPA's general policy on the public
disclosure of information, contatn
provisions for confidentlality. However,
no questions of a sensitive nature are
Included in any of the information
collection requirements assoclated with
today's action.

EPA has carefully considered the
burden imposed upon the regulated
community by the regulations. EPA 1s
confident that those activities required
of respondents are necessary and, to the
extent possible, has attempted to
minimtze the burden imposed. EPA
believes strongly that If the minlmum
requirements speclfied under the
regulations are not met, neither the
facllities nor EPA can ensure that

hazardous waste lamps are being
managed In a manner protective of
human health and the environment.

The aggregate burden to respondents
over the three-year period covered by
this ICR is estimated at 385,461 hours,
with a cost of approximately
$15,247,245, The aggregate burden to
the Agency is estimated at 5,583 hours,
with a cost of $320,910. Burden means
the total time, effort, or financial
resources expended by persons to
generate, maintain, retain, disclose, or
provide information to or for a federal
agency. This includes the time needed
to review instructions; develop, acquire,
install, and utilize technology and
systems for the purposes of collecting,
validating, and verifying information,
processing and maintalning
information, and disclosing and
providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
informatlon; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An Agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valld OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR Chapter
15.

I. Executive Qrder 13084

Under Executive Order 13084, EPA,
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by °
consulting, Executive Order 13084 -
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA's
prior consultation with representatives
of alfected tribal governments, a
sumn:ary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officlals and other
representatives of Indian tribal
pgovernments “to provide meaningful
and timely input in the development of
regulatory policies on matters that
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significantly or uniquely affect their
communities.”

EPA has determined that the
requirements of Executive Order 13084
do not apply to today's final rule
because the rule dees not significantly
or uniquely affect Indian tribal
governments or communities.
Furthermore, the rule dees not impose
any enforceable duties on these entitles,
and is not likely to impose substantial
direct compliance costs on tribal
governments and their communities.

J. Executive Order 12875

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a State, local or tribal
governient, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments, or
EPA consults with those governments. If
EPA complies by consulting, Executive
Order 12875 requires EPA to provide to
the Office of Management and Budget a
description of the extent of EPA’s prior
consultation with representatives of
affected State, local and tribal
governments, the nature of their
concerns, any written communications
from the governments, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
12875 requires EPA to develop an
elfective process permitting elected
officlals and other representatives of
State, local and tribal governments “to
provide meaningful and timely input in
the development of regulatory proposals
contalning significant unfunded
mandates.”

Today's rule does not create a
mandate on State, local, or tribal
governments. The rule does not impose
any enforceable duties on these entitles.
Accordingly, the requirements of
section 1{a) of Executive Order 12875 do
not apply to this rule.

V1iIL. Submission to Congress and
General Accounting Office

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Falrness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule to each House of the
Congress and to the Comptroller General
of the United States. EPA will submlit a
report containing this rule and other
requlred information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A ““major rule”

cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a "major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective six months from the
date of publication.

List of Subjects
40 CFR FPart 260

Administrative practice and
procedure, Confidential business
information, Hazardous materials,
Recycling, Reporting and recordkeeping,
Waste treatment or disposal.

40 CFR Parts 261

Hazardous materials, Recycling,
Waste treatment and disposal.

40 CFR Parts 264 and 265

Hazardous materials, Packaging and
containers, Reporting and recordkeeplng
requirements, Security measures, Surety
bonds, Waste treatment and disposal.

40 CFR Part 268

Hazardous waste, Reporting and
recordkeeping requirements.

40 CFR Part 270

Hazardous materials, Packaging and
containers, Reporting and recordkeeping
requirements, Waste treatment and
disposal.

40 CFR Part 273

Environmental protection, Hazardous
materials, Packaging and containers.

Dated: june 28, 1999.
Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, title 40, chapter I of the Code
of Federal Regulations, parts 260 261,
264, 265, 268, 270 and 273, are
amended as follows:

PART 260—HAZARDOUS WASTE
MANAGEMENT SYSTEM: GENERAL

1. The authority cltation for part 260
continues to read as follows:
Authority: 42 U.S.C. 6905, 6912(a), 6921~

6927, 6930, 6934, 6935, 6937, 6938, 6939,
and 6974.

Subpart B—Definitlons

2. Section 260.10 is amended by
adding in alphabetical order the
definition of “Lamp” and by revising
the definition of *Universal Waste" to
read as follows:

§260.10 Definltions,
* * * *® &

Lamp, also referred to as “unlversal
waste lamp”, Is defined as the bulb or
tube portion of an electric lighting

device. A lamp is specifically deslgned
to produce radiant energy, most often in
the ultraviolet, visible, and infra-red
regions of the electromagnetic spectrum.
Examples of common universal waste
electric lamps include, but are not
limited to, fluorescent, high intensity
discharge, neon, mercury vapor, high
pressure sodium, and metal halide
lamps.

* * E * *

Universal Waste means any of the
following hazardous wastes that are
managed under the universal waste
requirements of part § 273 of this
chapter:

(1) Batteries as described in §273.2 of
this chapter;

(2) Pesticides as described in §273.3
of this chapter;

(3) Thermostats as described In
§273.4 of this chapter; and

(4) Lamps as described in § 273.5 of
this chapter.

* * ¥ * *

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

3. The authority citation for part 261
continues to read as follows:

Authority: 42 U.S.C 6805, 6912(a), 6921,
6922, 6924(y). and £938.

Subpart A—General

4, Section 261.9 is amended by
revising paragraphs (b) and (¢). and
adding paragraph (d) to read as follows:

§261.9 Requirements tor universal waste,

* * » * *
{b) Pesticides as described in §273.3
of this chapter;

{c) Thermostats as described in
§273.4 of this chapter; and

{d) Lamps as described In §273.50f
this chapter.

PART 264—STANDARDS FOR
OWNERS AND OPERATORS OF
HAZARDOUS WASTE TREATMENT,
STORAGE, AND DISPOSAL
FACILITIES

5. The authority citation for part 264
continues to read as follows:

Authority: 42 U.S.C.-6905, 6912(a), 6924,
and 6925.

Subpart A—General

6. Section 264.1 is amended by
revising paragraphs (g}l 1){ii) and
®@1(11)(i1i} and adding a new paragraph
@(11){iv) to read as follows:

§264.1 Purpose, scope, and applicability.

* * * * *
* % &
(n***
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(it} Pesticides as described in §273.3
of this chapter;

(i1l} Thermostats as described in
§273.4 of this chapter; and

{tv) Lamps as described in §273.5 of
this chapter,

* * * * %

PART 265—INTERIM STATUS
STANDARDS FOR OWNERS AND
OPERATORS OF HAZARDOUS WASTE
TREATMENT, STORAGE AND
DISPOSAL FACILITIES

7. The authority citation for part 265
continues to read as follows:
Authority; 42 U.S.C. 6905, 6906, 6912,

6922, 6923, 6924, 6925, 6935, 6936, and
6937.

Subpart A—General

8. Section 265.1 is amended by
revising paragraphs (c)(14)(ii) and
{c){14)(1ii) and adding a new paragraph
() (14}(iv) to read as follows: -

§265.1 Purpose, scope and applicability.

* * * .‘* *

(C * % %k "

{(14)» * #

{i) Pesticides as described in §273.3
of this chapter;

{it1) Thermostats as described in
§273.4 of this chapter; and

(iv} Lamps as described in §273.5 of
this chapter,
* * » * )

PART 268—LAND DISPOSAL
RESTRICTIONS

9. The authority citation for part 268
continues to read as follows:

Autherity: 42 U.S,C. 6305, 6912(a), 6921,
and 6924,

Subpart A—General

10. Section 268.1 s amended by
revising paragraphs (){2) and {}(3) and
adding a new paragraph (I) (4) to read as
follows:

§268.1 Purpose, scope, and applicability,

* * . % * ¥
* k%
(2) Pesticides as described in §273.3
of this chapter;

(3) Thermostats as described In
§273.4 of this chapter; and
27(:;4) Lamps as described in 40 CFR
R

* * * * *

PART 270—EPA ADMINISTERED
PERMIT PROGRAMS: THE
HAZARDOUS WASTE PERMIT
PROGRAM

11. The authorlty citatlon for part 270
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912, §924,
6925, 6927, 6939, and 6974,

Subpart A—General Informatlon

12. Section 270.1 is amended by
revising paragraphs (c)(2){vill)(B) and
() (2) (viii)(C} and adding a new
paragraph () (2)(viii}{(D) to read as
follows:

§270.1 Purpose and scope of these
regulations.
* * * * *

(C) LI "

(2 ¥ ¥ ¥

(viif) * * #*

(B) Pesticldes as described in §273.3
of this chapter;

(C) Thermostats as described in
§ 273.4 of this chapter; and

{D) Lamps as described In §273.5 of

this chapter.-
* * * * *

PART 273—STANDARDS FOR
UNIVERSAL WASTE MANAGEMENT

13. The authority citation for part 273
continues to read as follows:

Authority: 42 U.S.C. 6322, 6923, 6924,
6925, 6930, and 6937.

Suhpart A—General

14. Section 273.1 is amended by
revising paragraphs {a)(2) and (a)(3) and
adding a new paragraph (a){4) to read as
follows:

§273.1 Scope.
(a) * %k %
(2) Pesticides as described in §273.3:
(3) Thermostats as described in
§273.4; and
{4) Lamps as described in § 273.5.

* * * * *
15. Section 273.2 is amended by

revising paragraphs {a)(1), (b){2), and
{b)(3) to read as follows: .

§273.2 Applicability—batterles.

(a) * %k %

(1) The requirements of this part
apply to persons managing batteries, as
described in §273.9, except those listed
in paragraph (b) of this section.

L] * * ) *

(b) * ¥ ¥

{2) Batteries, as described In §273.9,
that are not yet wastes under part 261
of this chapter, Including those that do
not meet the criterla for waste
generation in paragraph {c} of this
section.

(3) Batteries, as described in §273.9,
that are not hazardous waste. A battery
is a hazardous waste if it exhiblts one
or more of the characteristics identified
in part 261, subpart C of this chapter.

*

* * * *

16. Sectlon 273.3 is amended by
revising paragraph (a) introductory text
to read as follows: .

§273.3 Applicabllity—pesticides.

(a) Pesticides covered under this part
273. The requirements of this part apply
to persons managing pesticides, as
described in §273.9, meeting the
following conditions, except those listed
in paragraph (b) of this section:

* * * * *

17. Section 273.4 is amended by

revising paragraph (a) to read as follows:

§273.4 Applicablliity—mercury
thermostats.

{a) Thermostats covered under this
part 273. The requirements of this part
apply to persons managing thermostats,
as described in §273.9, except those
listed in paragraph (b) of this sectlon.

* * * * *

18, Section 273.5 is revised to read as

follows:

§273.5 Applicability—Lamps.

{a) Lamps covered under this part
273. The requirements of this part apply
to persons managing lamps as described
in §273.9, except those listed in
paragraph (b} of this section.

{b) Lamps not covered under this part
273. The requirements of this part do
not apply to persons managing the
following lamps:

(1) Lamps that are not yet wastes
under part 261 of this chapter as
provided in paragraph (c) of this
section.

(2) Lamps that are not hazardous
waste. A Jamp Is a hazardous waste if
it exhibits one or more of the
characteristics identified in part 261,
subpart C of this chapter.

(c) Generation of waste Iamps. (1) A
used lamp becomes a waste on the date
it 1s discarded.

(2) An unused lamp becomes a waste
on the date the handler decides to
discard it. ‘ -

§273.6 [Redeslgnated as §273.9]

§5273.6 and 273.7 [Reserved]

19. Section 273.6 is redesignated as
§273.9 and §§273.6 and 273.7 are
added and reserved.

20. Section 273.8 is added to read as
follows:

§273.8 Applicability—household and
conditionally exempt small quantity
generator waste,

(@) Persons managing the wastes listed
below may, at their option, manage
them under the requirements of this
part:

{1) Household wastes that are exempt
under § 261.4(b) (1) of this chapter and
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are also of the same type as the
unlversal wastes defined at §273.9; and/

or

(2) Conditionally exempt small
quantity generator wastes that are
exempt under §261.5 of this chapter
and are also of the same type as the
universal wastes defined at §273.9.

{b) Persons who commingle the
wastes described in paragraphs {a) (1)
and (a)(2) of this section together with
universal waste regulated under this
part must manage the commingled
waste under the requirements of this

part.

" 21. Newly designated §273.9 is
amended by adding, in alphabetical
order, the definition of “Lamp" and
revising the definitions of **Large
Quantity Handler of Universal Waste,"
**Small Quantity Handler of Universal
Waste™ and “Universal Waste” to read
as follows:

§273.9 Detinitions.
* * " * *

Lamp, atso referred to as “'universal
waste lamp" is defined as the bulb or
tube portion of afi electric lighting
device. A lamip {s specifically designed
to produce radiant energy, most often in
the ultraviclet, visible, and infra-red
reglons of the electromagnetic spectrum.
Examples of common universal waste
electric lamps include, but are not
limited to, fluorescent, high intensity
discharge, neon, mercury vapor, high
pressure sodium, and metal halide
lamps.

* * % * *

Large Quantity Handler of Universal
Waste means a universal waste handler
{as defined in this section) who
accumulates 5,000 kilograms or more
total of universal waste {batteries,
pesticides, thermostats, or lamps,
calculated collectively) at any time. This
designation as a large quantity handler
of universal waste is retained through
the end of the calendar year in which
5,000 kilograms or more total of
universal waste is accumulated.

* * * * *

Small Quantity Handler of Universal
Waste mieans a universal waste handler
(as defined in this section) who does not
accumulate 5,000 kilograms or more
total of universal waste (batteries,
pesticides, thermostats, or lamps,
calculated collectively} at any time.

* * * * *

Universal Waste means any of the
following hazardous waste that are
subject to the universal waste
requirements of this part 273:

1) Batteries as described in §273.2

(2) Pesticides as described in §273.3

{3) Thermostats as described In
§273.4; and

(4) Lamps as described in §273.5.

* * * * *

Subpart B—Standards for Small
Quantity Handlers of Universal Waste

22. Section 273.10 is revised to read
as follows:

§273.10 Applicabliity.

This subpart applies to small quantity
handlers of universal waste (as defined
in 40 CFR 273.9).

23. Section 273.13 is amended by
adding a new paragraph (d} to read as
follows:

§273.13 Waste Management.
" * * * *

(d) Lamps. A small quantity handler
of upiversal waste must manage lamps
in a way that prevents releases of any
universal waste or compornent of a
universal waste to the environment, as
follows:

(1) A small gquantity handler of
universal waste must contain any lamp
in containers or packages that are
structurally sound, adequate to prevent
breakage, and compatible with the
contents of the lamps. Such containers
and packages must remain closed and

must lack evidence of leakage, spillage -

or damage that could cause leakage
urider reasonably foreseeable
conditions,

{2) A small quantity handler of
universal waste must immedtately clean
up and place in a container any lamp
that is broken and must place ina
container any lamp that shows evidence
of breakage, leakage, or damage that
could cause the release of mercury or
other hazardous constituents to the
environment. Contalners must be
closed, structurally sound, compatible
with the contents of the lamps and must
lack evidence of leakage, spillage or
damage that could cause leakage or
releases of mercury or other hazardous
constituents to the environment under
reasonably foreseeable conditions.

24._Section 273.14 Is amended by
adding a new paragraph (€) to read as
follows:

§273.14 Labeling/marking.
* * * & *

(e) Each lamp or a container or
package in which such lamps are
contained must be labeled or marked
clearly with one of the following
phrases: “Universal Waste—Lamp (s).”
or “Waste Lamp(s),” or *Used Lamp(s)."”

Subpart C—Standards for Large
Quantity Handlers of Universal Waste

25. Section 273.30 is revised to read
as follows:

§273.30 Applicability.

This subpart applies to large quantity
handlers of universal waste (as defined
in §273.9).

26. Section 273.32 Is amended by
revising paragraphs (b)(4) and (b)(5) as
follows:

§273.32 Notification.
* * * * *
x k¥

(4) A list of all the types of universal
waste managed by the handler (e.g.,
batteries, pesticides, thermostats,
lamps);

{5) A statement indicating that the
handler is accumulating more than
5,000 kg of universal waste at one time
and the types of universal waste (e.g.,
batteries, pesticides, thermostats, and
lamps) the handler is accumulating
above this quantity.

27. Section 273.33 is amended by
adding a new paragraph (d) to read as
follows:

§273.33 Management.
* * * * *

(d) Lamps. A large quantity handler of
universal waste must manage lamps in
a way that prevents releases of any
universal waste or component of a
universal waste to the environment, as
follows:

(1) A large quantity handler of
universal waste must contain any lamp
in containers or packages that are
structurally sound, adequate to prevent
breakage, and compatible with the
contents of the lamps. Such containers
and packages must remain closed and
must lack evidence of leakage, spillage
or damage that could cause leakage
under reasonably foreseeable
conditions.

(2) A large quantity handler of
universal waste must immediately clean
up and place In a container any lamp
that is broken and must place ina
container any lamp that shows evidence
of bréakage, leakage, or damage that
could cause the release of mercury or
other hazardous constituents to the
environment. Contalners must be
closed, structurally sound, compatible
with the contents of the lamps and must
lack evidence of leakage, spiilage or
damage that could cause leakage or
releases of mercury or other hazardous
constituents to the environment under
reasonably foreseeable conditions.

28. Section 273.34 1s amended by
adding a new paragraph (e) to read as
follows:

§273.34 Labellng/marking.
& * * E *

{e) Each lamp or a container or
package in which such lamps are
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contalned must be labeled or marked
clearly with any one of the following
phrases: ""Universal Waste—Lamp(s),”
or “Waste Lamp(s).” or “Used Lamp(s)."

Subpart D—Standards for Universal
Waste Transporters

§273.60 Applicablility,

{a) The owner or operator of a
destination facility (as defined in
§273.9) is subject to all applicable .
requirements of parts 264, 265, 266, 268,
270;and 124 of this chapter, and the
notification requirernent under section

- 3010 of RCRA.

29. Section 273.50 1s revised to read
as follows:

§273.50 Applicability.

This subpart applies to universat
waste transporters (as defined in
§273.9).

Subpart E~—Standards for Destination
Facllitles

30. Section 273.60 is amended by
revising paragraph (a) to read as follows:

* * * * *

Subpart G—Petitlons to Include Other
Wastes Under 40 CFR Part 273

31. Section 273.81 is amended by
revising paragraph (a) to read as follows:

§273.81 Factors for petitions to Include
other wastes under this part 273,

(a) The waste or category of waste, as
generated by a wide variety of
generators, is listed in subpart D of part
261 of this chapter, or (if not listed) a

proportion of the waste stream exhibits
one or more characteristlcs of hazardous

*: waste ldentified in subpart C of part 261

of this chapter, (When a characteristic
waste 1s added to the universal waste
regulations of this part 273 by using a
generic name to identify the waste
category (e.g., batteries), the definition
of universal waste In § 260.10 of this
chapter and § 273.9 will be amended to
include only the hazardous waste
portion of the waste category (e.g.,
hazardous waste batterles).) Thus, only
the portion of the waste stream that does
exhibit one or more characteristics {Le.,
Is hazardous waste) is subject to the
unjversal waste regulations of this part
273;

* * * * *

" [FR Doc. 9916930 Filed 7-2-59; 8:45 am]
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Panrt 262
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RIN 2050-AE60

180-Day Accumulation Time Under.
RCRA for Waste Water Treatment
Sludges From the Metal Finishing
Industry

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: As part of the Common Sense
Initintive, the Environmental Protection
Agency (EPA)} is today finalizing a
cleaner, cheaper, and smarter
opporturity for environmental
protection for the Metal Finishing
industry. EPA is promulgating
regulations that allow large quantity
generators of FOO06 sludges (certain
sludges from the treatment of )
electroplating wastewaters} up to 180
days (or up to 270 days, as applicable)
to accumulate FOO6 waste without 2
hazardous waste storage permit or
interim status, provided that these
generators recycle the FO06 through
metals recovery and meet cerlain
conditions. On February 1, 1999, EPA
proposed the 180-day (or 270-day, as
applicable) accumulation time to
address existing economic barriers to
the recycling of FO06 waste through
metals recovery and o provide large
quantity generators of FOU5 waste with
an incentive to choose metals recovery
instead of treatment and land disposal
as their final waste management option.
Today’s final rule adopts that proposal,
wilh some modifications made in
response lo public comments,
EFFECTIVE DATE: This final rule is
effective on March 8, 2000.

ADDRESSES: Supporting materials are
available for viewing in the RCRA
Information Center (RIC), located at
Crystal Gateway I, First Floor, 1235
Jefferson Davis Highway, Arlington, VA.
The docket identification number is F—-
2000-FO8F-FFFFF. The RIC is open
from @ a.m. to 4 p.m., Monday through
Friday, excluding Federal holidays. To
review docket malerials, it is
recommended that members of the
public make appointments by calling
(703) 603-9230. Members of the public
may copy a maximum of 100 pages from
any regulatory docket at no charge.
Additional copies cost $0.15/page. The
index and some supporting materials
are available electronically. See the
“Supplementary Information” section
for information en accessing them.

FOR FUATHER INFORMATION CONTACT: For
general information, contact the RCRA

Hotline at (800) 424-9346 or TDD (800} -

553-7672 {hearing impaired). In the
Washington, DC, metropolitan area, call
{703)-412-9810 or TDD (703) 412-3323.
For more detailed information on
specific aspects of this rulemaking,
contact Kathy Blanton, Office of Solid
Waste (5304W), 1].S. Environmental
Protection Agency, Ariel Rios Building,
1200 Pennsylvania Avenue NW,
Washington, DC 2046000602, (703} 605~
0761, blanton.katherine@epa.gov
SUPPLEMENTARY INFORMATION:

Internel Availability

This rule is available on the Internet.
You can find it at: hitp://www.epa.gov/
epacswer/hazwaste/gener/
foosacum.htm

Preamble Outline

1. Authority
II. Background
A. Purpose and Context of Final Rule
B. Common Sense Initiative (CSI) for the
Metal Finishing Industry and the
National Advisory Council for
Environmental Palicy and Technology
[NACEPT) Commiltee on Sectors
C. Current Accumulation Time for Large
Quantity Generators
IIL. Rationale for Allowing 18¢ [or 270) Days
to Accumulate FO05 Wastes Recycled by
Metals Recovery
A. Increased Recycling of FO06
B. Protective of Human Health and the
Environment
IV. Special Conditions for Accumulating
F006 for 180 {or 270) Days
A. Pollution Prevention Practices
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C. Limit on the Amount of FOO6 Waste
That Can Be Accumulated
V. Summary of Final Rule
A. Scope and Applicability
B. Special Conditions for 180-Day {or 270-
Day) Accumulation Time
C. Additional Accumulation Time Under
Certain Circumstances
1. Transport 200 Miles or More
2. Unforeseen, Temporary, and
Unecontrollable Circumstances
D. Summary of Applicable Management
Standards
1. Accumulation Units
2. Measures to Ensure Wastes Are Not
Accumulated for More Than 180 Days
(or 270 Days)
3. Labeling and Marking Accumulation
Units
4. Preparedness and Prevention (40 CFR
Part 265, Subpart C)
5. Contingency Plan and Emergency
Procedures (40 CFR Part 265, Subpart D}
6. Personnel Training (40 CFR 265.18)
7. Waste Analysis and Record Keeping (40
CFR 268.7(a)(5))
VI State Authority
A. Applicability of Rules in Authorized
States
B. Effect on State Authorization
VII. Effective Date

VI Technical Correction
iX. Regulatary Analyses

A. Executive Order 12866: Determination
of Significance g

1. Methodology of Regulatory Impact
Analysis

2. Results

a. Volume Results

b. Cost Results

3. Economic Impact Results

a. Benefits Assessment

B. Regulatory Flexibility Act (RFA), as
amended by the Small Business
Regulatory Enforcement Fairness Act
(SBREFA), 5 U.S.C. 601 et. seq.

C. Paperwork Reduction Act

D. Unfunded Mandates Reform Act

E. Executive Order 13132: Federalism

F. Executive Order 13084: Consultation
and Coordination With Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

H. National Technology Transfer and
Advancement Act of 1995

1. Executive Order 12898: Environmental
Justice

]. Submission to Cangress and General
Accounting Office

. Authorily

These regulations are promulgated
under the authority of sections 2002 and
3002 of the Solid Waste Disposal Act, as
amended by the Resource Conservation
and Recovery Act of 1976 (RCRA), as
amended by the Hazardous and Solid
Waste Amendments of 1984 (HSWA), 42
U.S.C. 6912 and 6922,

II. Background
A. Purpose and Context of Final Rule

bf

The Resource Conservation and
Recovery Act (RCRA} directs EPA to
promulgate standards for generators of
hazardous waste as necessary to protect
human health and the environment
{RCRA Section 3002). Section 1003 of
RCRA establishes a national objective of
“minimizing the generation of
hazardous waste and the land disposal
ol hazardous waste by encouraging
process substitutions, materials
recovery, properly conducted recycling
and reuse, and treatment.” In response
to these provisions, EPA has endeavored
to develop regulations that promote
legitimate recycling of solid and
hazardous waste while protecting
human health and the environment
against the development and use of
unsafe or sham recycling practices. On
February 1, 1899, in an effort to promote
the legitimate materials recovery of
F006 hazardous wastes {sludges from
the trealment of electroplating
wastewaters) and to reduce the volume
of FOO6 that is land disposed, EPA
proposed to allow large quantity
generators of FO0B6 up to 180 days {or
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270 days in certain circumstances) to
accumulate FOOB on-site without a
RCRA permit or interim status, if the
F006 waste wonld be recycled through
metals recovery and if the generators
complied with certain conditions while
the FOO6 was being accumulated on-site
(64 FR 4818). Today's final rule adopts
that proposal, with some modifications
made in response to public comments.

Today's final rule allows large
quantity generators of FOD6 waste up to
180 days (or 270 days in certain
circumstances) to accumulate FO08
waste on-site, without 2 RCRA permit or
interim status, as an incentive lo
encourage metals recovery and
pollution prevention practices for this
waste. Under this final rule, FO0B
wastes that are not destined for metals
recovery-would not be eligible for the
180-day (or 270-day, as applicable)
accumulation time. In order to ensure
that on-site accumulation of FO06 waste
is protective of human health and the
environment, the management
standards for 180-day (or 270-day, as
applicable) on-site accumulation of
F006 are the samie as those that
currently apply to 90-day on-site
accumulation.

Currently, generators who generate
greater than 1,000 kilograms of
hazardous waste in a calendar month
(i.e., large quantity generators (LQGs}}
may accumulate hazardous waste on-
site, without having to obtain a RCRA
permit for the on-site accumulation
aclivities, for a period of up 1o 90 days.
Many generators of FODG wastewater
treatment sludges have indicated that ’
this 90-day accumulation limit restricts
their ability to generate a large enough
volume of FOOE sludge to make
recycling economically feasible when
compared to treatment and land
disposal. This is principally due to: (1)
The relatively high cost of
transportation of the hazardous sludge
from a generator’s establishment to a
recycling or smelting facility (due, in
part, lo longer distances to metals
recovery facilities and shipment of
partial truckloads) and (2) the surcharge
that metals recovery facilities generally
charge generators and waste brokers
managing small quantities of F006
waste.

In this final rule, EPA is allowing
large quantily generators of F006
electroplating sludge to accumulate
F006 waste on-site for up to 180 days (or
270 days under certain circumstances}
in tanks, containers, or containment
buildings without a RCRA permit or
inlerim status, if the generator: (1)
implements pollution prevention
practices that reduce the amount of any
hazardous substance, pollutant or

contaminant entering FOOB or otherwise
released into the environment prior to

jts recycling, (2) recycles the FOO6 waste

through metals recovery, (3}
accumulates no more than 20,000
\ilograms of FO0B waste on-site at any
one time, and {4) complies with the
applicable management standards in the
rule. This proposal does not change any
other requirements applicable to
generators of hazardous waste. Large
quantity generators of F006 are only
required to meet the conditions of
today’s rule if they accumulate FOOB on-
site, without a RCRA permit or jnterim
status, for more than 80 days. However,
the conditions of today's rule must be
et for the entire accumulation period.
Large quantity generators of FO06 who
aceumulate waste for 80 days or less
without a RCRA permit or interim status
may continue to comply with the
conditions of 40 CFR 262.34{a}.

EPA is basing this final rule in part on
discussions and information gathered as
part of the Agency's Common Sense
Tnitiative for the Metal Finishing
Industry. The Common Sense Initiative,
as well as broader changes in the
regulation of FO0O6 waste being
considered as part of the Common Sense
Initiative, are discussed in more detail
below. The Agency notes that this final
rule only affects the amount of time
large quantity generators of FOO6 waste
may accumulate that waste on-site,
without a RCRA permil or interim
stalus, prior Lo having it processed for
metals recovery. Al this time, EPA is
making no other changes to the
hazardous waste management standards
governing generator activities. All other
provisions governing large quantity
generators under 40 CFR part 262 (e.g.
unit specific standards, recordkeeping
and reporting, and manifesting
requirements) remain unchanged and in
effect for large quantity generators of
FO06 waste.

B. Common Sense Initiotive (CSI) for the
Metal Finishing Industry and the
National Advisory Council for
Environmental Policy and Technology
{NACEPT) Commititee on Sectors

This final rule is an outgrowth of
activities conducted under the EPA’s
Common Sense Initiative (GSI) for the
melal finishing industry sector. These
activities, including further work on
FOO06 issues, are conlinuing as part of
the Agency’s Standing Committee on
Sectars of the Nalional Advisary
Council for Environmental Policy and
Technology (NACEPT).

The CSI, an innovative approach to
environmental protection and pollution
prevention, was established on October
17, 1994, through a charter pursuant to

the Federal Advisory Committee Act
(FACA). The goal of the CSI was to use

. multi-stakeholder consensus decision-

making to recommend policy and
program changes to the GSI Council and
the EPA Administrator. EPA selected six
industries to serve as CSI pilot
industries: automobile manufacturing,
computer and electronics, iron and
stee], metal finishing, petroleum
refining, and printing. These six
industries comprise over 11 percent of
the U.S. gross domestic product, employ
over 4 million people, and account for
over 12 percent of the toxic releases
reported by United States industry. As
such, they offered excellent
opportunities to test and refine Csl
concepts, to create environmental
solutions that could operate across
industries, and to identify opportunities
to expand CSI concepts to other relevant
industries.

CSI was organized through an
advisory committee referred to as the
“CS] Couneil” that was comprised of
high-level representatives from various
staksholder groups, including all
involved industries. For each industry,
known as a “sector” in CSI, the CSI
Council established a subcommittee of
stakeholders to look for cleaner,
cheaper, and smarter opportunities for
environmental protection in that sector.
Sector subcommittees and work groups
met frequently to develop and discuss
various projecls, policy
recommendations, and other issues.
Seclor options, proposals, issues, and
data were forwarded to the GSI Council
for further action. The CSI Council
considered matters from the sector
subcommittees and made
recommendations to the Administrator.
The CSI process produced better,
tailored environmenial protection
strategias that were developed, in part,
by the regulated community, in concert
with regulatory agencies and public
interest groups. .

Since beginning their work in January
1995 the sector subcommitteas '
developed nearly 40 projects involving
more than 150 stakeholders who
actively participated in sector
subcommittees and subcommitiee
workgroups. Some of the projects were
specific to individual sectors. Other
projects explored solutions to common
jssues such as alternative flexible
regulatory systems, pollution
prevention, reporting, compliance,
permitting, and environmental
technology.

This final rule stems primarily from
CSI efforts in the metal finishing
industry sector. The metal finishing
industry consists of more than eight
thousand *captive" metal finishers that
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operate within larger manufacturing
facilities and operate within the
financial structure of a larger company,
as well as more than three thousand
“job shops" (i.e. independent metal
plating firms that complete jobs on
contract). Seventy-ane psrcent of job
shops employ fewer than 20 employees
and operate with limited capital and
personnel. The industry is
geographically diverse and is most
concentrated in heavily industrialized
states. Because of the cross-media
impacts of their operations, metal
finishers face a broad range of federal,
state, and local enviranmental
requirements (especially with regard to
water use and waste disposal).

The CSI metal finishing subcommittee
had 24 members representing metal
finishing companies, trade associations,
suppliers, environmental and
community groups, organized labor, and
state and }ocal governments. Some of
the representative organizations
included the American Electroplaters
and Surface Finishers Society, the
National Association of Metal Finishers,
the Natural Rescurces Defense Council,
the American Federation of Labor and
Congress of Industrial Organizations
(AFL-CIQ), the Barrio Planners of Los
Angeles, the Water Environment
Federation, and the Association of
Metropolitan Sewerage Agencies. As
part of its work under CSI, the metal
finishing subcommitiee developed a set
of ambitious voluntary performance
goals to promote pollution prevention
and environmental management beyond
what is currently required for the
industry under federal regulations
(known as the Strategic Goals Program).
The goals address resource utilization,
hazardous emissions, economic
paybacks, and compliance costs.

As a means towards meeting these
goals, the metal finishing subcommittee
endorsed 14 projects and supported an
additional CSI small business sector
project. In addition to these 14 projects,
the action plan also conlains “enabling
actions” that all stakeholders have
committed to undertake to help the
industry meet the Strategic Goals. The
focus of today’s rule, allowing large
quantity generators of FOOE waste to
accumulate the sludge for up to 180
days (or 270 days, as applicable), is an
enabling action identified that would
remove some unnecessary barriers to
recycling and would promote the goals
of the CSI effort. Specifically, the final
rule is an onigrowth of the CSI
stakeholders’ efforts and is designed to
encourage more recycling of FO08 waste
through metals recovery.

Another of the enabling actions is a
project to examine whether the physical

nature of FO0O6 waste has changed as a
result of process improvements in the
last twenty years, and if so, whether
some lypa of regulatory, administrative,
or other relief for the management of
FoUE waste is warranted. Phase I of this
study was a Metal Finishing FO06
Benchmark Study issued by EPA in
September 1098. This study is included
in the docket for this rulemaking. Phase
II of the study is now in process. This
phase involves identifying additional
data needs, if any, and examining
potential regulatory and administrative
strategies that may promote metals
recovery of FOD6 waste, encourage
pollution prevention practices related to
the generation of FOU6 wasle, and
reduce or remove possible RCRA
barriers to metals recovery of FOO6
waste.

The CSI charler expired on February
17, 1999. However, EPA and the CS1
Council felt it was important for EPA to
continue to receive stakeholder input on
its progress toward a sector-based
approach for environmental protection.
The Agency found that the National
Advisory Council for Environmental
Policy and Technology (NACEPT) was
the appropriate vehicle to help the
Agency incorporate the sector-based
approach to environmental protection
into EPA's core functions. The NACEPT
Standing Commiltee on Sectors’ first
meeting was April 15--16, 1899, in
Washington, DC. The Commillee on
Sectors’ role is to provide advice and
recommendations to the Administrator
through the NACEPT Council. Three of
the six CSI Subcommittees (Printing,
Petroleum Refining, and Metal
Finishing) have been set up as work
groups under the new NACEPT
Standing Commitlee on Sectors. The
Committee on Sectors will provide the
workgroups with a forum to continue
their work. Thus, the metal finishing
sector’s further work on FOOE issues is
continuing under the NACEPT
structure. The workgroups are not
authorized to advise EPA directly; they
will provide advice to the Slanding
Committee on Sectors which, in turn,
provides advice and recommendations
to the Administrator through the
NACEPT Gouncil.

C. Cuirent Accumulation Time for Large
Quantity Generators

The current standards under 40 CFR
part 262 for generators of hazardous
waste who generate greater than 1,000
kilograms of hazardous waste per
calendar month {large quantity
generators (LQGs)} limit the amount of
time hazardous waste cén be
accumulated on-site without a RCRA
permit. Under the existing 40 CFR

262.34, LQGs may accumulate any
quantity of hazardous waste on-site for
up to 90 days without having to obtain
& RCRA permit. This provision was
established to provide generators
sufficient time in all reasonable
situations for waste accumulation ta
occur prior to waste management
without interfering with generator
manufacturing processes. 51 FR 25487
{Tuly 14, 19886},

Under the existing 90-day
accumulation rule, LQGs must comply
with certain unit-specific standards for
accumulation units (e.g. standards for
tanks, conlainers, containment
buildings, and drip pads), and standards
for marking and labeling, preparedness
and prevention, contingency plan and
emergency procedures, personnel
training, and land disposal restrictions
(40 CFR 262.34(a)). Large quantity
generators may also petition the EPA
Regional Administrator for an extension
of up to 30 days to the 90-day
accemulation time limit due to
unforeseen, lemporary, and
uncontrollable circumstances, on a case-
by-case basis under 40 GFR 262.34(b}.

As outlined above, and explained
below in Section II1, the Agency is
promulgating regulations to allow largs
quantity generators of FOO6 wastewater
treatment sludges to accumulate the
waste prior to metals recovery for up to
180 days (or 270 days in certain
circumstances) without a RCRA permit,
provided the generators comply with
cerlain conditions. Today's final rule
makes no changes to the exisling
conditions for 90-day accumulation
under the current regulations, and does
not in any way re-open those
regulations for review.

1. Rationale for Allowing 180 (or 270)
Days to Accumulate FO06 Wastes
Recycled by Melals Recovery

A. Increased Recycling of FO08

Today's rule is designed to provide
incentives to large quantity generators of
F006 waste to recycle their FOOS waste
through metals recovery.

EPA data indicates that about 40
percent of large quantity generators of
F006 waste potentially affected by this
final rule recycle their waste; the
remainder use land disposal. EPA
believes that some large quantity
generators of FOO6 may be choosing
land disposal over recycling for
economic reasons, since transportation
and costs for recycling by metals |
recovery can be more expensive for
many large quantity generators of F006
than the costs for land disposal.

Of the estimated 1,934 large quantity
generators of FOOG, an estimated 1,483




Federal Register/Vol. 65, No. 46/ Wednesday, March 8, 3000/ Rules and Regulations

12381

generally do not generate encugh F006
to fill a hazardous waste transporter
truck within 90 days. Because under the
current regulations large quantity
generators may only accumulate
hazardous waste on-site withouta
RCRA permit for 80 days, these 1,483
large quantity generators must ship
partial truck loads. The transportation
costs for these partial truck loads are
disproportionately higher than they
would be for full truck loads because
there is generally some fixed cost
associated with having a truck pick up
a load of FOOB waste, regardless of
whether the truck is picking up & partial
or full load. For the fixed cost portion
of the 1oad, the cost per unit of FO0B
waste for shipping the waste is more for
partial loads than full loads (i.e., the
cost pecunit of F006 waste for the fixed
cost portion of the truck is twice as
much for a half-filled truck compared to
a full truck). Allowing large quantity
generators of FOO6 waste to accumulate
a full truck load of such waste will”
therefore decrease the cost per unit of
FO06 waste associated with shipping the
wasle off-site for metals recovery.

In the United States, there are
significantly more landfills than melals
recovery facilities that handie FO06
wastes. Because there are fewer
recycling facilities in the U.S. that can
recover metals from F006 waste than
landfills that accept Fo06 waste for
disposal, the distances from generators’
sites to metals recovery facilities are
generally greater than to landfills.
Accordingly, many generators seek to
minimize shipping costs (which are
usually based on a per-mile unit cost) by
finding the nearest RCRA permitied
treatment, storage or disposal facility,
which is most aften a landfill. Thus,
many large quantity generators may not
choose metals recovery for their FO0B
waste due to the higher costs associated
wilh longer transport distances to
recycling facilities as compared to
Yandfills.

In order io facilitate more FOO6 waste
metals recovery and less FO06 land
disposal, EPA has, in this final rule,
provided an accumulation period of up
to 180 days (or 270 days, as applicable)
only if a large quanlity generator
chooses to recycle F006 for metals
recovery. EPA estimates, based on its
analysis of waste generation and
management pallerns in the industry,
that 1,483 more large quantity
generators of FO06 waste will be able to
accumulale larger amounts {some of
which will be full truck loads} and ship
less frequently during the 180-day (or
270-day, as applicable) period. Shipping
a fuller truck load of FOO6 waste will
make F0O06 waste metals recovery more

cost effective for a significant percentage
of large quantity generators who
currently land dispose FOGS6, thereby
encouraging more FO06 waste metals
recovery. Shipping a fuller truck load of
Fo06 waste will also make FOU6 waste
metals recovery even more cost effective
for large quanlity generators who are
already recycling FOOB waste. In the
Regulatory Impact Analysis for this
rulemaking (available in the docket for
this rulemaking), the Agency eslimated
that 72% to 89% of the 1,483 generators
affected by this rule will take advantage
of the flexibility provided in today’s
final rule. FOO6 waste metals recovery
also promotes resource conservation
bocause metals recovered from the
sludges may serve as alternative
feedstocks for primary metals in
production and manufacturing
processes.

In addition, EPA believes that the
rationale supporting the 180-day (or
270-day, as applicable] accumulation
time in today's rule is consistent with
the rationale for the 90-day
accumulation rule. In promulgating the
90-day accumulation rule, EPA allowed
Jarge quantily generators to accumulate
waste on-site without a RCRA permit or
interim status, partly because such
activity was consistent with typical
generator activities. The 130-day (or
270-day, as applicable) accamulation
time in today’s rule will facilitate the
appropriale handling of FOO6 waste by
a large quantity generator prior to its
being recycled for metals recovery. EPA
believes that accumulating FO06 waste
on-site for up to 180 days, or up to 270
days, as applicable (to facilitate more
recycling through metals racovery), is
more consislent with generator activities
than with typical treatment, storage, or
disposal facility activities, because the
180-day {or 270-day, as applicable)
accumulation is part of the inilial
handling and consolidation of
hazardous waste that a generator
undertakes prior to moving that waste
on for recovery or for fina) treatment,
storage, or disposal. Today’s proposed
rule maintains the rationale of the 80-
day accumulation rule.

B. Protective of Human Health and the
Environment

The provisions of today’s rule also
ensure that on-site accumulation of
F00B for 180 days (or 270 days under
certain circumstances) is protective of
human health and the environment. The
same conditions that apply to 90-day
accumulation of any hazardous waste
apply to the 180-day (or 270-day, as
applicable) accumulation of FOOS. The
Fous wasle must be accumulated in
tanks, containers, or containment

buildings that meet applicable
management standards.? These units
and relevant standards are designed to
minimize releases of hazardous waste io
the environment. FOO6 waste generators
commonly accumulate FO08 waste in
super sacks (sacks that are reinforced
woven resin and designed to
accommodate bulk shipments) or bulk
accumulation containers: These super
sack containsrs are designed to prevent
releases of FOO6 (sea 62 FR 25998,
25013 (1997)). The regulations
governing accumulation of hazardous
waste in containers require such
measures as ensuring that the container
is closed except when adding or
removing waste, and that the container
is never handled in a manner which
may cause it to rupture or Jeak.2 In
addition, as with 90-day accumulation,
in order to accumulate F006 on-site for
180 days (or 270 days, as applicabla),
large quantity generators of FOOG6 are
required to follow personnel training,
preparedness and prevention, and
contingency plan and emergency
procedure requirements. With these
condilions in place, EPA believes that
allowing large quantity generators of
FO06 waste to accumulate FO06 for 180
days {or 270 days as applicable) does
not pose any significantly increased
potential harm to human health or the
environment.

EPA received a number of comments
relating to the Agency’s rationale for
taking this action. Some of the key
comments and EPA's responses to these
comments are summarized below and in
subsequent sections. The docket for
today's rule contains responses to all
comments, EPA received some
comments arguing that accurnulating
F006 on-sile for 180 days {or 270, as
applicable) could result in increased
risks to human health and the
environment. One commenter suggested
that the longer accumulation time will
create more potential for a release
through deterioration, damage, or
mismanagement, and that FOOB wastes
pose particular risks of harm when
accumulated for longer periods because
many of these wastes are corrosive and
highly alkaline, resulting in a higher
risk of drum deterioration and leaking if
not properly managed. Another
commenter stated that having larger
amounts of FOO6 on-site may result in
increased risks because human or
equipment malfunclion may affect more

—_—

1Today’s final rula does not allow accumulation
of FOOE waste on drip pads {as is provided in the
axisting accumulation regulations in 40 CFR
262.34) because F00E waste is not mansaged on drip
pads, nor does the Agency believe that it would be
appropriste to accumulate FOOG waste on drip pads.

240 GFR 265.173.
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than one super sack (container) which
will therefore cause a release of more
F006. This commenter was also
concerned that the proposal would
allow additional on-site treatment of
Foos6, resulting in increased air
emissions and increased chronic health
risks. This commenter believes that
much of the FO06 treatment occurs in
exempted wastewater treatrnent units
{(WWTUs) and accumulation units
subject to subpart CC (which only
addresses volatile organig air
emissions}, and that EPA should
improve subpart CC standards and/or
repeal the WWT1J exclusion.

EPA disagrees that accumulating FO06
on-site for a longer period of time, and
in greater amounts, will lead to a greater
likelihood of releases, and belisves this
rule is most likely to result in reduced
releases overall. As discussed above,
large quantity generators of FOUB
operating under the terms of today’s
rule must comply with the same unit-
specific and general site operation -
provisions (e.g. personnel training,
contingency planning, emergency
response} that apply to generators
operating under the exisling 90-day
regulations.

The unit-specific standards are not
based on the length of time a hazardous
waste is accumulated. Rather, these
standards are essentially the same for
small quantity generators of FOO6 (180—
270 day accumulation), large quantity
generators of F006 (90 day
accumulation}, and FOU6 permitted
facilities (where the length of time a
wasle is stored may be a year or longer).
With respect to the general site
operation standards, EPA believes the
90-day accumulation standards are also
sufficient lo ensure protection of human
health and the environment for Foo6
accumulation. In general, these
standards require a generator lo evaluate
his or her particular site circumstances
(which would include, for example, the

length of time the FOOB remains on-site

and the total quantity accumulated on-
site at any one time} and implement
training, planning, and response
measures appropriate to those
circumstances. For example, in order to
be in compliance with § 262.34(g)(4)(v)
{which incorporates the existing 80-day
general site operation provisions),
generators accumulating FOO6 on-site
under the terms of today’s final rule
should consider whether their carrent
general site operation procedures (e.g.
personnel training, contingency
planning, etc.} should be modified in
light of having more FOU6 on-site than
they would under the 90-day limit,
Thus, EPA believes that these
provisions are protective of human

health and the environment even when
the FOO& wasle is accumulated for more
than 90 days. If an FOOB waste is
corrosive [FO06 was not listed as a
hazardous waste due to any corrosive
characteristics), the Agency believes
that the required inspections will ensure
that any dsterioration of containers
caused by corrosion will be discovered
prior to any significant release into the
environment.

EPA also does not agree that having
larger amounts of FOOE on-site is likely
to result in increased risks because
human or equipment malfunction may
affect more than one super sack
[container) which will, therefore, cause
a release of more FOO6. The FO0&
Benchmark Study indicates, and other
information confirms, that most
generators dewater F0O06 into a cake-like
material to remnove free liquids and to
decrease the costs of accumulation,
shipping, recycling and/or disposal. In
the event of a spill of dewatered FOOB
sludge (e.g., a release caused by a rip or
tear in a super sack), EPA believes the
potential risk of harm to human health
and the environment would be low
compared to a spill of a free liquid or
dust. Other available information
corroborates this conclusion, indicating
that the cake-like consistency of
dewatered FOUB sludge ensures that a
spill of FOOE waste, even of multiple
containers, could be contained
relatively easily. Spilled dewatered
F006 sludge resulting from a release
caused by a rip or tear in a super sack
(or break in another accumulation unit)
retains its solid-like consistency
(because it still retains some moisture)
and is not likely to run off as a free
liquid or disperse in the wind like a
dust, which will also result in a lower
likelihood of air emissions from Fo06
accumulated on-site.

In addition, EPA believes the 180-day
{or 270-day, as applicable) accumulation
time could decrease the potential for
releases of hazardous constituents from
the handling of FO08 waste. A recent
review of damage incidents associated
with the management of FO06 waste
{contained in the docket for this
rulemaking) indicates that most of the
reported incidents of releases of FOO6
wasle were associaled with the transfer
of FO06 waste from accumulation to
transport vehicle, from transport vehicle
to receiving facility, or while in
transport. Because the 180-day (or 270-
day, as applicable) accumulation time
will mean thal the FO06 waste is
transferred from generator to transporter
to receiving facility less often, and that
fewer shipments of FOO& waste will be
madse, today's final rule should decrease
the potential for releases of FO06 waste

into the environment. Similarly,
workers will be required to handle the
Fo06 waste less often (because transfers
will occur less often), thereby
decreasing their potential exposure to
the FOO6 waste.

Finally, EPA does not agree with the
comment that today’s rule will lead to
additional treatment activities resulting
in significantly increased chronic health
risks. For purposes of this discussion, it
is important to distinguish between the
treatment of electroplating wastewater
and the treatment of electroplating
waslewater treatment sludge. Most on-
site “treatment” that occurs at metal
finishing sites is treatment of
electroplating wastewaters (not
wastewater treatment sludge) in
wastewater treatment units (WWTUs)}—
exempt unils not affected by this rule.
Increased waslewater peneration, and
subsequent waslewater treatment,
would only be expected to occur as a
result of increased process output (i.e.,
increased metal finishing activity), but
this rule will not affect process output,
nor will it change generators’ treatment
of waslewaters. The process output at
electroplating facilities is dictated by
market demand for electroplating
services not by any factors related to
how long the electroplater can
accumulate the waste on-site. In
addition, this rule does not affect
exempt WWTUs. Thus issues related to
wastewater treatment in exempt
WWTUs are outside the scope of this
rulemaking.

EPA also does not expect significant,
if any, increases in treatment of
wastewater treatment sludge as a result
of this rule. Although the commenter is
correct that the rule will allow longer
accumulation time, this does not lead to
the inference that they will undertake
more treaiment. Generators treat
electroplating wastewater treatment
sludge for a specific purpose and there
is no reason to believe they would
undertake additional treatment .
activities simply because they can hold
the waste for a longer period of time.
First, data from the F005 Benchmark
Study indicate, and other available
information confirms, that most FO06
generators already conduct sludge
drying or dewatering. Sludge drying and
dewatering reduce the wsight of the
sludge and thus are usually conducted
to save on transportation, disposal and
recovery costs, which are largely based
on weight. Because transportation and
recovery costs for most affected facilities
will be less under the final rule than
they are currently, this rulemaking does
not create an additional economic
incentive lo conduct additional sludge
treatment. Second, this rule will not
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result in increased production at
electroplating shops and consequently,
is not expected to increase the volume
of electroplating wastewater sludge
generated, or the rate at which it is
generated. The process output at
electroplating facilities is dictated by
market demand for elsctroplating
services not by any factors related to
how long the electroplater can
accumulate the waste on-site. Third,
electroplaters generally do not have
excess space to put in additional
treatment units. If there were excess
space, informaiion available to EPA
indicates that plant managers would opt
to install additional production units.
Finally, new treatment units would
require additional investment and
resources to install and operate, with
little clear benelit to be derived from
these added costs, compared to the
advantages of installing additional
production equipment.

Although unlikely, if, as a .
consequence of this rule, a generator
were to conduct any sdditional on-site
treatment of elestroplating wastawater
treatmiént slidge in accumulation units,
EPA does not agree that such treatment
will result in increased risk. With the
exception of the changes in
accumulation periods conlained in the
rule, all other conditions for 80-day
accumulation apply. EPA beliaves the
standards for accumulation which the
generator of FO06 must meet ensure
protection of human health and the
environment, even if the amount of
F006 accumulated (including treatment)
on-site increases. In order to accumulate
Foo6 without a RCRA permit, FO06
generators operating under the terms of
this rule muslt comply with the same
unit-specific and general site operation
(e.g., personnel training, contingency
planning, emergency response)
provigions that apply to generators of
F006 operating under the existing 90-
day regulations. The unit-specific
standards are not based on the amount
of F006 hazardous waste accumulated.
To the contrary, these standards are
essentially the same for small quantity
gencrators of F006 (180270 day
accumulation), large quantity generators
of F006 (80 day accumulation}, and
FO06 permitled facilities. The
commenter is correct that the 40 CFR
part 265 subpart CC standards do nat
control inorganic emissions. However,
metals, with the exception of mercury,
which is unlikely to be found in
significant concentrations in F008, have
a high melting point and low volatility
and are therefore unlikely to release
volatile emissions. Thus, EPA does not
agres there will be increased risk from

on-site treatment of FOD6 in
accumulation units simply because
generators may accumulate a greater
guantity of FO06 under this nule.

Finally, to accumulate F006 under the
terms of this rule, generators must
implement pollution prevention
measures, which aceur prior to
generation of FOUG. Because some of
these pallution prevention activities are
designed to reduce the toxicity of the
FO0S6 generated at a particular facility,
they should also result in reduced risks
from any on-site treatment activities.

Some commenlers were concerned
that sludge drying and dewatering,
which were identified in the proposal as
pollution prevention practices, could
increase air emissions. In response to
this and other comments, EPA has
narrowed the pollution prevention
condition in ihe final rule to include
“practices that reduce the amount of
any hazardous substances, pollutants or
contaminants entering FO06 or
otherwise released to the environment
prior to its recycling.” This change, and
explanatory language in the preamble
(see section IV.A.), clarifies that studge
drying and dewatering (or any other
measure that merely reduces the volume
of the waste} are not considered
pollution prevention for purposes of
meeting the pollution prevention
condition of this rule. Thus, as
indicated above, EPA does not expect
this activily to increase as a result of
this rule.

IV. Special Conditions for
Accumulating F008 for 180 (or 270)
Days

In today’s final rule, large quantity
generators of FOO6 waste are allowed up
to 180 days (or up to 270 days, under
cerlain circumstances) to accumulate
Fo06 waste on-site in tanks, containers
or containment buildings without a
RCRA permit or interim status, provided
that the generator: (1) Has implemented
pollution prevention practices that
reduce the amount of any hazardous
substances, pollutant, or contaminant
entering FOO6 or otherwise released into
the environment prior to its recycling,
{2) recycles the FOO6 waste by metals
recovery, {3) accumulates no more than
20,000 kilograms of FO06 waste at any
one time, and (4) complies with the
applicable management standards in
this rule, A detailed discussion of the
first three conditions follows in the next
three subsections of this preamble.
Further detail about the applicable
management standards is in Section
V.E. of this preamble.

A. Pollution Prevention Practices

The primary goal of today's rule is to
encourage more recycling through
metals recovery of FOO0B. It also has the
goal of increasing pollution control
measures, prior to the generation of
F0086, which can make F006 less
hazardous for subsequent management
and more amenable for metals recovery.
Thus, today’s rule includes a condition
that in order to accumulate the FO06 on-
site for 180 days (or 270 days, as
applicable), large quantity generators of
F(06 must implement pollution
prevention practices that reduce the
amount of any hazardous substance,
pollutant or contaminant entering FO06
or otherwise released into the
environment prior to its recycling. In
response to comments, this condition of
the final rule has been slightly modified
from the proposal. This modification is
discussed below.

Within the metal finishing industry,
generators have implemented a variety
of pollution prevention practices
{including product substitution, drag-
out and counter-current flow rinse
systems, flow restrictors, evaporation
recovery systems, plating bath reuse, ion
exchange systems, and segregation of
wastewaler streams) to improve process
efficiency, cut waste generation and
waste management costs, and improve
compliance. Table 1 summarizes several
categories of pollution prevention
practices that are commonly used
within the metal finishing industry.
These practices reduce the volume and
toxicity of the FO0O6 waste generated or
make the FO06 waste more amenable for
metals recovery. Any generator that
already has pollution prevention
practices in place which reduce the
amount of hazardous substances,
pollutants or contaminants entering
F006 or otherwise entering the
environment prior to its recycling
would not be required to implement
additional pollution prevention
practices.

For example, rinse water reduction
techniques reduce the volume of
effluents discharged from metal
finishing processes. Drag-out reduction
measures reduce the volume and can
reduce the toxicity of effluents
discharged from metal finishing
processes. Implementation of these
methods of pollution prevention
promotes protection of human health
and the environment because the FO06
sludge produced is reduced in volume
or toxicity.

Pollution prevention measures such
as these may, however, also increase the
concentration of pollutants in FOO&
sludge, including recyclable metals (e.g.
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copper, zinc, nickel) and non-recyclable
toxic pollutants (e.g. cyanide,
cadmium). Increasing the concentration
of recoverable metals in F006 sludge can
increase the sludge’s value as a
secondary material, but increasing the
concentration of non-recyclable
pollutants (e.g. cyanide, cadmium),
which pass through the recovery
process and must be properly managed
and disposed of can pose potential
problems for the management and
handling of recycling residues. Of
course, this relationship between
pollution prevention practices and
metals recovery is highly dependent on
the specific production process and the
pollution prevention practices that are
employed. For example, some recovery
technologies such as fon exchange work
better on dilute wastewaters than on
wastewaters with higher metal content.

Chemical substitution pollution
prevention measures reduce or
eliminate toxic substances that are used
in the plating process end found in-the
wastes and therefore are desirable from
an environmental perspective wherever
they can approptiately be applied. For
exarnple, trivalent chromium can be
substituted for highly toxic hexavalent
chromium in a few applications, In
many applications, this'substitution
may not be possible. Many metal
finishers have reduced or eliminated
cyanide and cadmium use by
substituting other materials, or by
ceasing cerlain plating operations,
Chemical substitution pollution
prevention practices are generally more
protective of human health and the
environment because they eliminate or
reduce the amount of toxic pollutants in
the sludge, and produce sludge that is
more amenable for metals recovery {by
reducing the amount of non-recyclable
toxic pollutants in the sludge).

The number and type of pollution
prevention measures used by individual
generators vary broadly. The most
common pollution prevention measures
include drag-out and rinse water
reduction methods, which may improve
effluent quality and the amount of
metals recovered from F006 sludge. The
data available to EPA suggest that
chemical substitution pollution
prevention measures are used less
frequently than rinse water and drag-out
reduction techniques. EPA encourages
generators to make greater progress in
reducing the quantity of non-recyclable
toxic pollutants thet pass through
recovery processes and are ultimately
disposed of in landiills. The Agency,
therefore, urges generators operating
under the provisions of today’s rule to
implement chemical substitution
pollution prevention measures to reduce

or eliminate the amount of toxic
poliutants (e.g. cadmium, cyanide,
arsenic, hexavalent chromiem, or
halogenated or chlorinated solvents)
contained in F006 sludge that are not
economically recoverable from FO06
waste.

In its proposed rule, EPA placed the
following condition in § 262.34(g)(1) to
promote source reduction and recycling
of FOO6 wastes:

*“[1) The generator has implemented
pollution prevention practices that
reduce the volume or toxicity of the
F006 waste or that make it mora
amenable for metals recovery.”

EPA requested comment generally on
this condition and asked specifically
whether more specific pollution
prevention practices should be included
in this rule. One commenter believed
that EPA should be more specific in its
pollution prevention condition in order
to make the condition more meaningful.
Several other commenters did not
believe thal a generator should be
required to implemen! any specific set
of pollution prevenlion practices in
order to qualify for use of the 180-day
{or 270-day, as applicable) accumulation
time, and that a generator that already
implements pollution prevention
practices should not have to adopt new
ones in vrder lo qualify for the longer
accumulation period. In addition, many
commenters felt that the proposal did
not clearly define “pollution
prevention,” that the proposal allowed
activities that are not source reduction
activities {e.g. sludge dewatering and
sludge drying), and that EPA should
consider dropping the pollution
prevention requirement altogether (or
requiring waste minimization instead).
One commenter questioned how a
generator would demonstrate
compliance with this condition.

For purposes of this rule, EPA defines
“pollution prevention” to mean the
source reduction of metal and other
toxic raw malerials that would
otherwise enter a waste stream or be
released to the environment prior to
recycling, treatment, or disposal. EPA
agrees with the commenters who
expressed concern that the proposed
condition could allow activities that
would not be source reduction
activities. The wording of the proposed
condition (“pollution prevention
practices that reduce the volume or
toxicity of the FO0B waste or that make
it more amenable for metals recovery”
{emphasis added)) may have allowed
activilies that are clearly not source
reduction activities. For example,
activities thal merely reduce waste
volume, such as sludge dewatering and
shudge drying, do make FO06 more

amenable for metels recovery, but they
are not considered source reduction,
and thus they are not pollution
prevention activities. Table 1, discussed
in the preamble to the proposed rule
and in today's preamble, iilustrates a
large variety of pollution prevention
practices that are widely used in the
metal finishing industry to reduce
volume or toxicity of materials that
enter the waste stream (i.e. prior to
waste generation), and also make it
more amenable to metals recovery.
Filter presses, sludge dewatering and
sludge drying practices, incorrectly
identified as pollution prevention
measures in the proposed rule, merely
remove water after the F006 is generated
to reduce weight and volume and to
make the sludge more amenable to
subsequent recovery technigues. Filter
presses, sludge dewatering and sludge
drying practices are not consislent with
the widely accepted definition of
pollution prevention through source
reduction contained in the Pollution
Prevention Act of 1990.3 A generator
using only filter presses, dewatering or
sludge drying practices would not be
considered in compliance with the
pollution prevention condition in
today’s rule. Therefore, in response to
this and other comments, the Agency
has modified the regulatory language to
include a more precise description of
“pollution prevention” and the scope of
activities that may be implemented in
accordance with this condition. Section
262.34(g)(1) has been revised to read:

“(1} The generator has implemented
pollution prevention praclices that
reduce the amount of any hazardous
substances, pollutants or contaminants
entering FOO6 or otherwise released to
the environment prior to its recycling;”
This revised language in today’s rule
removes the unintended ambiguity that
was contained in the previous language
and is consistent with the definition of
pollution prevention through source
reduction contained in the Pollution
Prevention Act.

EPA agrees with commenters who
warn against requiring a specific set of
pollution prevention practices. The
technical and economic variables that
affect the feasibility of using one or
more specific pollution prevention
practices at a particular generator's site
are so broad and complex that EPA does
not believe it is possible or appropriate
to specify by rule any particular
approach for all generators. The best
approach for one generator may be quite
different than the best approach for

3Pyb. L. 101-508, November 5, 1990 (Omnibus
Budget Reconciliation Act of 1990), as amanded by
Pub. L. 102-389, October 6, 1092,
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existing framework legitimacy
determinations are largely self-
implementing and misuse will not be
avoided until there are clear and more
objective legitimacy eriteria and/or there
is greater and more timely review of the
legitimacy claims. _

he same commenter stated that
several factors result in an
implementation structure incapable of
ensuring that the materials recovery
practices employed under the proposal
will be legitimate. These include the
wide variaty of FO06 operations; the
wide array of constituents in the wastes
(many of which would not be recycled);
the lack of generalor resources; and the
lack of Agency oversight. In addition,
according to the commenter, nathing in
the proposal requires the generator to
segregate waste streams so that toxies
“glong for the ride’ are minimized.

EPA agrees that recovery of materials
from FOO6 wastes, like any recovery of
malerials, must be legitimale to prevent
participants from disposing of materials
rather than actually recovering and
reusing them. EPA also agrees that this
rule will encourdge F006 recovery
operations.

EPA, however, does not agree that its
current rules and policies to prevent
“sham' recycling operations are
insufficient. For example, the Agency
has adequately described the FO06
legitimacy criteria in existing regulatory
and policy documents (see diseussion
below). In addition, any revision to the
criteria is outside the scope of this
rulemaking. EPA has promulgated many
rules that encourage recycling which
rely on the existing policy and
regulatory structure to ensurs that the
recycling involves legitimate reuse of
materials. See, for example, the
conditional exemption for secondary
materials used for recovery within the
primary mineral processing industry in
40 CFR 261.4(a}(16) (which requires that
materials be “legitimalely recycled”
without promulgating new rules to
define the term). Although EPA
acknowledges that this scheme is
complex, EPA believes that recycling,
under current regulatory restraints and
policy, is beneficial, and its regulations
have long reflected this. The commenter
has not presented any data or examples
showing that the current approach is
generally inadequate, nor has the
commenter submitted any information
showing that factors unique to FO06
recovery operations make the current
approach less effeclive or less suitable
than it is for other wastes.

EPA has existing policy guidance on
legitimacy (sec discussions at 53 FR 522
(January 8, 1988), 54 FR 17013 {May 8,
1987), 50 FR 638 (January 4, 1985) and

Fo06 Recycling Memo, signed by Sylvia
Lowrance on April 26, 1989). As
described in this guidance, evaluating
legitimacy can in some cases require
complex analysis of sile specific
characteristics and factors to determins
whether the secondary material is
“commodity-like.”” The presence of
toxics ““along for the ride” is a factor in
this determination. EPA currently
believes that determining whether
recycling processes are Jegitimate
requires case-by-case evaluations of
many factors that vary depending on the
specific materials and processes used.
EPA does acknowledge that such
evaluations ate often complex and time-
consuming since FOU6 wastes and
recovery operations involve a fairly
wide variety of materials and operations
which must be evaluated on a case-by-
case basis. -,

In addition, the commenter did not
present any specific proposal for
improving assessment of the legilimacy
of FOOS6 recovery operations that could
be applied in this rulemaking. It would
be difficult (if not impossible) to
evaluale FOO6 legitimacy generically
rather than on a case-by-case basis. EPA
is not aware of any information
undercutting its longstanding view thal
this case-by-case approach has been
effective at ensuring legitimate
recycling. In the regulatory language
being promulgated in this final rule (see
new §262.34(g)(2)), EPA has added the
word “legitimate” o clarify that the
F006 must be processed using legitimate
recycling in order to meel this condition
of the rule. The addition of the word
“legitimate” does not change any
existing Agency regulations or policies
on recycling, bul merely emphasizes the
Agency’s intent.

Another issue raised by this
commenter was that less legitimate
recycling would occur as a result of the
pollution prevention condition because
there will be more toxics “along for the
ride.” EPA acknowledges that it is
possible thal some pollution pravention
praclices that increase the concentration
of non-recoverable toxics in the waste
may be implemented under this rule,
but the amount of non-recoverable
toxics in the wastes (as opposed to the
concentration of such toxics) will not
fncrease. However, the Agency
encourages metal finishers to carefully
and thoughtfully select pollution
prevention practices that will reduce
levels of toxics that are not recovered,
based on the specifics of their processes
and design. The Agency also encourages
implementing agencies to aclively
discuss the issues with metal finishers
and to assist them, where possible, in
choosing pollution prevention

technologies. However, whether less
legitimate recycling will occur depends
on the pollution prevention technology
used and the composition of the Foo6
sludge. As discussed previously,
legitimacy determinations are better
made on & case-by-case basis, and it is
possible that in a situation where an
Foo06 sludge contains a very high
concentration of non-recoverable toxic
constituents, the Agency could decide
that it is not a legitimate recycling
scenario under its existing policies on
legitimacy.

Finally, given that most recycling
processes generate residues, the Agency
notes that generators may want to
discuss the management of any residues
from recycling operations with the
recyclers to ensure that they are
managed properly and to avoid any
future liability from improper
management (e.g., under the
Comprehensive Environmental
Response, Compensation, and Liability
Act {CERCLA)).

C. Limit on the Amount of F006 Waste
That Can Be Accumulaled

As discussed above, the purpose of
today's rule is to remove an exisling .
regulatory impediment to increased
recycling of FO0B. The current 80-day
limit on accumulaling waste without a
RCRA permit is preventing some Jarge
guantity generators of F005 from
choosing recyeling as a final waste
management option. Although large
quantity generators are not currently
subject to any limits on how much
waste they can accumulate on-site at
any cone time, many genserators’ process
generation rates are such that they do
not accumulate sufficient quantities of
F005 to make recycling the waste 8 cost-
effective option. EPA believes that it is
appropriate to limit the flexibility
provided by today’s rule to what is
reasonably necessary to advance the _
recycling objectives of the proposal. For
this reason, the proposal, and today’s °
final rule, include a limit on the total
amount of FO06 waste that may be
accumulated on-site at any time. In
response to comments, EPA has
modified this portion of the rule from
the proposal.

In the proposed rule, the Agency
proposed setting a limit of 16,000
kilograms of F0O06 that could be
accumulated on-site. The Agency
proposed this limit because we believed
that this amount was approximately the
size of a truckload used to transport
bulk eolids, EPA requested comment on
whether it was appropriate to impose
any quantity limit to the on-site
accumulation of FO06 and whether
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186,000 kg was an appropriate limit (as
opposed to a different amount}.

EPA received several comments on
these issues. One commenter felt that
the limit should be 6,000 kg, which is
consistent with the quantity 1imit for
small quantity generators. All other
commenters on this issue stated that
16,000 kilograms did not accurately
reflect the true size of a truckload for
bulk solids {the physical form in which
FO06 is most commonly transported)
based on experience with transportation
of FOOS. In response, although EPA
believes it is appropriate to limit the
amount of FOU6 that can be accumulated
on-site at any one time, EPA does not
believe that the provisions for small
quantity generators necessitate a similar
6,000 kg limil for large quantity
generatdrs, nor is it an appropriate
amount in light of the recycling
objectives of the rule. In addition, EPA
proposed the 16,000 kg limit believing
that it accurately represented a full.
truckload. In considering the comments
dispuling this assumption, the Agency
investigated the.dssue further, and
located existing information * which is
consistent with many commenters’
views on the weight of bulk solids that
can be shipped in a full truckload.
According to this confirmatory
information, 20,000 kg is more
representative of the full amount of bulk
solids that would fill a Lruck. As
discussed above, the purpose of the
quantity limit is to delineate the
minimum amount reasonably necessary
to advance the recycling objectives of -
the proposal. Therefore, since the main
goal of this final rule is to allow large
quantily generators of FOO06 to
accumulate enough F006 to facilitate the
most economically efficient ofl-site
shipment, the Agency has modified the
rule to allow 20,000 kilograms of F006
to be accumulated on-site within the
180-day (or 270-day, as applicable)
accumulation period in order to
accomplish the maximum recycling
benefit under this final rule.

Once a generalor has accumulated
20,000 kilograms of FO06 waste
(regardless of whether the waste has
been accumulated for less than 180
days, or 270 days if applicable), the
generator is required to ship the FO06
waste off-site for melals recovery,
conducl metals recovery on-site, obtain
an exceplion to the quantity limit under
40 CFR. 262.34(i), or obtain a RCRA
permit.

411.S. EPA, Difice of Regulatory Enforcement
[DPRA, SAIC), Estimaling Costs for the Economic
Benafils of RCRA Noncompliance, September 1997,
p. 5-3.

The Agency also requested comments
on whether the accumulation limit
should apply to the total quantity of
F006 waste accumulated on-site or to
the quantity of each separate mono-
metal FOO6 waste stream {or ather FOO6
waste streams segregated on the basis of
metal content) that mus! be sent off-site
to different metals recovery facilities.
This request was based on the idea that
a F006 generator could make FOO6 waste
more amenable for metals recovery by
generating mono-metal sludges.

EPA received several comments
concerning the accumulation of mono-
metal FOO6 sludges. Some commenters
opposed expanding the proposal in this
way, citing, among other things,
concerns with increased risk and
enforcement challenges. EPA also
received comments requesting that the
Agency apply the accumulation limit to
each separate mono-metal FOUE sludge
generated at a site to facilitate maetals
recovery from each of these mono-metal
sludges. The Agency encourages
segregalion of waste streams to make
wastes more amenable to metals
recovery, and does not believe that
doing so would necessarily increase
risks. However, at this time, the Agency
does not have a standard for
differentiating among the different types
of FOD& wastes, and none of the
commenters suggested any such
standard. Without further information,
it would be extremely difficult to
develop a standard that would be
effective and implementable, For
example, no definilion exists for what
constitutes 2 mono- or bi-metal sludge
or how one F0O06 waste sludge differs
compositionally from another FOU6
waste sludge (i.e., what levels of other
metals would be acceptable), Lacking
such definitions or standards, it would
not be possible at this lime for the
Agency to develop a regulatory
provision allowing separate
accumulation quantity limits for
different FOO6 waste types. In addition,
implementing and enforcing a separate
accumulation limit for different types of
Fo06 wastes would impose a significant
burden on both generators and
regulators with little or no
corresponding benefit.

Finally, data from the FO06
Benchmark Study shows, and cther
available information confirms, that
very few metal finishers currently
utilize separate wastewater treatment
units 1o generate sludges that are
compositionally different to improve
recovery (e.g., mono- or bi-metal
sludges). Thus, at this time EPA believes
that very few penerators would benefit
from separate limils for separale mono-
metal sludges {or other sludges that

differ from one another by composition}.
Past discussions with metal finishers in
the CSI effort (as well as observations at
metal finishing plants) corroborate this
conclusion, indicating that most small
metal finishing shops generally do not
have the space or capital to install
separate wastewater treatment units,
filter presses or containers in which to
manage mono-metal sludges.

Thus, although the Agency strongly
encourages segregalion of waste types to
improve the recyclability of F0O0S, for
the reasons discussed above the
quanlity limit in the final rule applies
to the total amount of FO08 accumulated
on-site at any one time, as was
proposed.

V. Summary of Final Rule
A. Scope and Applicability

This final rule is limited to large
quantity generators of FOO6 waste who
accumulate FODG on-site for more than
90 days without a RCRA permit or
interim siatus.

In 40 CFR 261.31, FOOG waste is
defined as:

Wastewater treatment sludges generated
from electroplating operations, except from
the following processes: {1) Sulfuric acid
anodizing of aluminum; (2) tin plating on
carbon steel; {3) zinc plating [segregated
basis) on carbon steel; {4) Aluminum or zinc-
aluminum plating on.carhon steel; (s)
cleaning/stripping associated with tin, zing,
and aluminum plating on carbon steel; and
(6) chernical etching and milling of
aluminum.

In listing electroplating wastewater
treatment sludges as hazardous waste,
EPA identified several hazardous
constituents, including cadmium,
hexavalent chromium, nickel, and
complexed cyanides that could posea
substantial hazard to human health and
the environment if the sludge was
mismanaged. The potential hazards
associated with the constituents of
concern in the sludge and the potential
for improper management of the -
electroplating wastewater treatment
sludges served as the basis for listing the
sludge as hazardous waste FOO06. The
listing status of the waste is not affected
by this final rule.

The physical form of FOO6 wasta can
generally be described as a mixed metal
hydroxide wastewater treatment
precipitate which is 24 1o 50 percent
salids by weight. Other physical forms
of this material can include spent ion
exchange columns or iron precipitation
solids. F006 sludges may contain metals
with commercial value that can be
recovered from the sludges. The metals
recovered from these sludges are most
often concentrates and intermediate
materials that require further processing
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before a commercially usable metal js
produced. Often, the metals contained
in these industrial sludges are recovered
in the form of a metal oxjde or salt (e.g.,
lead oxide, lead chloride, lead sulfate)
through High Temperature Metalg
Recovery (HTMR) such as smelting
operations.

Any large quantity generator
(senerators of 1,000 kilograms or more
of hazardous waste per calendar month)
who generates FO06 may accumulate the
FO06 waste generated on-site for up to
180 days (or 270 days, under cerlain
circumstances) without a RCRA permit
or interim slatus, provided they meet
the conditions of this final rule. Large
quantity generators of FOO6 are only
required to meet the conditions of
today’s rule if they accumulate F00g on-
site, without a RCRA permit or interim
status, for more than 90 days; howsver,
the conditions of today's rule must be
met for the entire accumulation period.
In response to comments, EPA has
modified the regulatory language 1o
clarify that 40 CFR 262.34(g}, (h}), and (1)
apply only to generators who
accumulate FO0E on-site for more than
90 days, but not more than 180 {or 270)
days. Any large quantity generator who
generates some quantity of F0o06
hazardous waste may accumulate the
F006 wasle under the terms of today's
final rule. The 180-day (or 270-day, il
applicable) accumulation time,
however, is only applicable to the Foo6
waste destined for melals recovery.
Other hazardous waste accumulated on-
site (including any FO06 which will not
be recycled by metals recovery) must be
accumulated in accordance with the
exisling provisions for large quantity
generators (e.g. 262,34(a}, or parls 264,
265, and 270).

Currently, large quantity generators
are allowed only 90 days to accumulate
hazardous wastes on-site without a
RCRA permit, and there is no limit on
the amount of hazardous waste that can
be accumulated on-site within that 90-
day time period. In order to accumulate
hazardous waste on-site without a
RCRA permit, these large quantity
generators must also comply with a
number of unit-specific standards {e.g.,
tank and container standards), and
standards for marking and labsling,
preparedness and prevention,
contingency plan and emergency
procedures, personnel training, and
land disposal restrictions, in order to
accumulate hazardous waste on-site
without a RCRA permit. The Apency is
not changing any of the existing
regulations applicable to large quantity
generators in today’s final rule, except
to allow 180 days {or 270 days, as
applicable) for accumulation of FO0

wastes with a corresponding limit of
20,000 kilograms on the amount of FO06
waste that may be accumulated on-site .-
at one time. Large quantity generators of
F006 must still comply with the
standards required for all Jarge quantity
generators to accumulate hazardous
wasle on-site without a permit: unit-
specific standards (e.g., tank and
container standards) for accumulation
units; marking and labeling,
preparedness and prevention,
contingency plan and emergency
procedures, personnel training, and
land disposal restrictions. These
conditions are explained in more detail
below in Section V. E. of this preamble.

Today’s final rule does not apply to
small quanlity generators of hazardous
waste (between 100-1000 kg per
calendar month) and we have added
language to the rule to clarify this.
Currently, small quantity generators are
allowed 180 days to accumulate
hazardous wastes on-site without a
RCRA permit or interim status.
However, the existing regulations do not
allow small quanlity generators to
accumulate more than 6,000 kilograms
of hazardous waste on-site al any one
time without a RCRA storage permit.
Small quantity generalors accumulating
hazardous wasle without 2 RCRA permit
must also comply with unil-specific and
genera) facility standards that are
similar lo those for large quantity
generators, Today's final rule does not
change any of the provisions currently
applicable to small quantity generalors
accurnulating hazardous waste without
a permit.

The Agency believes that there is no
need to specifically allow small quantity
generalors to take advanlage of the
benefits of taday’s final rule. First, these
generalors are already allowed to
accumulale their wasle on-site for up to
180 days (or 270 days, if applicable);
thus, the 180-day time limil of today's
rule is unnecessary for them. Second,
the Agency believes that any small
fuantily generators who generate
hazardous waste at a rate which would
cause them 1o exceed their existing
6,000 kilogram on-site accumulation
limit will actually be large quantity
generators, and therefore will be able to
take advantage of the flexibility in this
final rule for accumulating larger
quantities of FO06, as long as they meet
the conditions of today's rule,

B. Special Gonditions for 180-Day (or
270-Day ) Accumulation Time

Today’s rule includes several
conditions that do nol typically apply to
the accumulation of hazardous waste by
large quantity generators, These
condilions are thal the generator; (1) Has

implemented pollution prevention
praclices that reduce the amount of any
hazardous substances, pollutants or
contaminants entering FOOS or
otherwise released to the environment
prior o ils recycling, (2) recycles the
FOOS waste by metals recovery, and (3)
accumulates no more than 20,000
kilograms of FOO6 waste at any one
time. EPA has included these conditions
in the rule to ensure that the recycling
objectives of this rule are met, and to
ensure that the flexibility provided by
today’s rule is limited to that which is
reasonably necessary to achieve those
recycling objectives. Each of these
conditions is discussed in further detail
in Section IV above.

C. Additional Accumulation Time
Under Certain Circumstances

1. Transpart 200 Miles or More

Under today's final rule, large
quantily generators of FOD6 waste have
up to 270 days to accumulate FoO6
waste on-site without a RCRA permit or
interim status if the generator must
transport the waste, or offer the waste
for transport, a distance of 200 miles or
more for off-site metals recovery. The
generalor must still meet the other
conditions of teday’s rule—i.e.,
implement pollution prevention
practices that reduce the amount of any
hazardous substances, pollutants or
contaminants entering FODG or
otherwise released to the environment
prior to its recycling, recycls the Foos
waste by metals recovery, not
accumulate more than 20,000 kilograms
of FODE waste al any one time, and
comply with the applicable
management standards in the proposed
rule.

As with the other provisions of this
final! rule, this provision is intended to
allow large quantity generators
sufficient time to accumnlate enough
F006 waste to make recycling this waste
by metals recovery more cost effective,
Shipping FOO6 waste to a metals
recovery facility that is located more
than 200 miles away will cost more than
shipping F006 waste to a local (i.e., less
than 200 miles away) hazardous waste
land/fill. For those large quantity
generators of FOOB waste that do not
accumulate enough FO06 waste to fill a
truck load {i.e., 20,000 kilograms of
F006 waste} within 180 days and are
located more than 200 miles from a
metals recovery facility, treatment and
disposal of the FOOE waste in the local
hazardous waste landfill may be a less
expensive management option than
metals recovery. For those large quantity
generatars of FODB waste that are located
long distances from a metals recovery
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facility, allowing up to 270 days for
accumulation is reasonable to allow
generators to accumulate more FO08
waste to get closer 1o & full truckload for
off-site shipment. The 270-day
accumulation periad will be particularly
helpful for large quantity generators of
relatively small amounts of FO06 waste
(i.e., those that do not accumulate more
than 20,000 kilograms of F006 waste in
180 days and that must ship the FODB
off-site more than 200 miles to a metals
recovery facility) and may provide them
with an incentive to send their F006
waste to a melals recovery facility rather
than to a treatment and disposal facility.

2. Unforeseen, Temporary, and
Uncontrollable Circumstances

Today's final rule also provides for an
extension of the accumulation period if
the generator’s FOO6 waste must remain
on-site for longer than 180 days (or 270
days, if applicable) due to unforeseen,
temporary, and uncontrollable
circumstances. Under these
circumstances, the generator may
request that the EPA Regional
Administrator er*authorized state grant
an extension of up to 30 days. This
provision is intended to provide the
generator with some temporary relief
until the unforeseen, temporary, and
uncontrollable circumstances can be
ractified. The Agency has previously
identified the following circumstances
as possible rationales for granting this
extension: a facility’s refusal to accept
waste, transportation delays, or labor
strikes (see 47 FR 1248, 1249, Jamiary
11, 1982). These extensions willbe
granted at the discrelion of the EPA
Regional Administrator or the
authorized state on a case-by-case basis.
This provision is the same as the
provision for large quantity penerators
in the existing regulations at 40 CFR
262.34(b).

In addition to this extension to the
time limit, exceptions to the quantity
limit are also available at the EPA
Regional Administrator’s discretion.
Because this final rule sets an
accumulation limit of 20,000 kilograms
of F0O6 waste that can be accumulated
on-site al any one lime, today’s final
rule also allows a large quantity
generator to request permission to
accumulate more than 20,000 kilograms
of FO06 wasle if more than 20,000
kilograms must remain on-site due to
unforeseen, temporary, and
uncontrollable circumstances. The
rationale for requiring addilional time o
accumulate F006 waste on-site due to
unforeseen, temporary, and
uncontrollable circumstances is equally
applicable for accumulating more than

20,000 kilograms under the same kinds
of circumslances.

In response to a comment, the E
regulatory text in this final rule has been
modified from the proposal to clarify
that, in addition to time limit
extensions, eccumulation limit
exceptions are available.

D. Surmmmary of Applicable Managemeht
Standards

Under today's final rule, the same
standards applicable to 90-day on-site
accumulation of hazardous waste under
40 CFR 262,34, other than the length of
time that large quantity generators of
F006 waste can accumulate the waste
on-site without a RCRA permit, apply
to 180-day {or 270-day, as applicable)
accumulation of FOO6 waste. These
include tachnical standards for units
used to accumulate hazardous wastes,
recordkeeping standards to document
the length of time hazardous wastes are
accumulaled on-site, preparedness and
emergency response procedures, and
personnel training. While EPA is not
changing any of these existing standards
in today’s rulemaking, the Agency
would like to note thal in order to be in
compliance with § 262.34(g)(4}{(v)
(which incorporates the existing general
site operation provisions}, generators
accurmulating FOD6 on-site under the
terms of today’s rule may need to
consider whether their current general
sile operation procedures (e.g.,
personnel training, contingency
planning) should be modified in light of
having more FO06 on-site than they
would under the 90-day limit. The -
existing management standards as they
apply to large quanlity generators of
F006 waste under this final rule are
summarized below. The Agency is not
making any changes or amendments to
these standards in today’s final rule,
other than clarifying that these
standards apply to large quantity
generators of FOD6 accumulating the
waste up to 180 days (or 270 days where
applicable) without a RCRA permit.

1. Accumulation Units

A large quantity generator of FO06
waste may only accumulate the FOO6
waste on-site for up to 180 days (or 270
days, il applicable} in tanks, containers,
or containmen! buildings which comply
with the unit-specific technical
standards of 40 CFR parl 265 for
containers (subpart I}, tanks (subpart J),
and containment buildings (subpart
DD}. In eddition, generators
accumulating FOOB in containers or

SToday's final rule will not affect any RCRA
Subtitle C requiraments for ganerators of FO06
wasta, other than the changes Lo 40 CFR 2682.34
specified in this final rule.

tanks must also comply with the air
emission standards of 40 CFR part 265,
subparts AA,BB,andCC. _ -

The unit-specific standards in 40 CFR
part 265 include provisions for the
design, installation and general
condition of each unit. The
requirements governing each type of
unit include standards for ensuring the
compatibility of the waste and the unit
and special requirements for ignitable,
reactive or incompatible wastes. In
addition, there are provisions for
performing inspections to monitor for
leaks and deterioration of the unit and
for proper response to and containment
of releases. For example, the container
standards specify that a conlainer
holding hazardous waste must always
be closed except when adding or-
removing waste and also that the
container must not be handled in a
manner which may cause it to rupture
or leak. As with 90-day accumulation,
large quantily generators of FO08 waste
that comply with the applicable
regulatory provisions may treat the
waste in the accumulation unit without
a RCRA permit during the 180-day {or
270-day, if applicable) accumulation
period (see 51 FR 10168, March 24,
19866). .

2. Measures to Ensure Wastes Are Not
Accumulated for Mere Than 180 Days
(or 270 Days)

Large quantity generators of FOD6
wasle operating under the terms of
today’s rule must also comply with
provisions which indicate that the
length of time the wasles remain on-site
in certain accumulation units must not
exceed 160 days (or 270 days if
applicable} from the date the waste is
generated. For those accumulating FO06
in containers, the date upon which each
period of accumulation begins must be
clearly marked and visible for
inspection on each container. Those
who choose to accumulate FO08 in

-containment buildings must, among

other things, develop a written
description of the procedures to ensure
that each waste volume remains in the
unit for no more than 180 days (or 270
days, as applicable). Today’s final rule
does not impose documentation
standards for generators of F00§ waste
in addition 1o those already required for
large gitantity generators accumulating
F006 wasta up lo 80 days under the
existing regulations (see 40 CFR
262.34(a){2)).

EPA recognizes that there may be
circumstances under which a generator
may discover that he will not be able to
recycle FOU6 waste that he has
accumulated on-site for more than 90
days in anlicipation of recycling. The
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generator may then be forced to send
this material for digposal, In those
instances EPA encourages self-
disclosure of this violation to the
appropriate regulatory agency under the
terms of either the Policy on
Compliance Incentives for Small
Businesses (June 10, 1996) or Incentives
for Self-Policing: Discovery, Disclosure,
Correction and Prevention of Violations
(the “audit policy,” December 22, 1995).
Many states have adopted similar
policies for self-disclosed violations.
The generator should be prepared to
demonstrate that the F006 waste was
accumulated for more than 90 days
based on a good faith belief that he
would be able to send it to a recycling
facility.

3. Labeling and Marking Accumulation
Units

Large quantity generators of FOD&
waste operating under the terms of
today's rule are required to clearly label
or mark each tank or container used to
accumulale hazardous waste with the
wards “Hazardous Waste.”

4. Preparedness 4nd Prevention (40 CFR
Part 265, Subpart C)

Under today’s final rule, large
guantity generators of FO06 waste who
accumulate FO0O6 waste on-site under
the terms of today’s rule for up to 180
days (or 270 days, as applicable) must
comply with subpart G of part 265
which conlains standards for facility
preparedness and prevention. These
generator facilities must be maintained
and operated in a manner that
minimizes the possibility of fire,
explosion, or any unplanned release of
hazardous waste or hazardous waste
constiluents to the environment. The
standards specify that generator
facilities must generally be equipped
with emergency devices, such as an
internal communications or alarm
system, a telephone or other device
capable of summoning emergency
assistance, and appropriate fire control
equipment, unless none of the wasles
handled at the generation site requires
a particular kind of equipment,
Equipment must be tesled and
maintained, as necessary, lo assure its
proper functioning. All persons
involved in hazardous waste handling
operations must have immediate access
to either an internal or external alarm or
communications equipment, unless
such a device is nol required.

Additionally, large quantity
generators are also required to maintain
sufficient aisle space to allow for the
unobstructed movement of personnel
and equipment lo any area of the facilily
operations in an emergency, unless aisle

space is not needed for any of these
purposes. Large quantity generators also
must attempt to make arrangements
with polics, fire departments, state
emergency response teams, and
hospitals, as appropriate, to familiarize
these officials with the layout of the
generator’s site and the properties of
each type of waste handled at the site

in preparation for the potential need for
the services of these organizations. If
state or local authorities decline to enter
into such arrangements, the owner or
operator must document the refusal.

5. Contingency Plan and Emergency
Procedures (40 CFR Part 2635, Subpart D)

Large quantity generators of F006
waste who accumulate thal waste on- -
site for up 1o 180 days (or 270 days, as
applicable} under the terms of today's
final rule mus} comply with the
contingency plan and emergency
procedures provisions of 40 CFR part
265, subpart D. A large quantity
generator's contingency plan must
include, where necessary, a description
of the generator's planned response to
emergencies at the facility, any
arrangemenis with local and state
agencies to provide emergency response
supporl, a list of the generator’s
emergency response coordinators, a list
of the generator's emergency equipment,
and an evacuation plan. Requirements
for distribuling and amending the
contingency plan are specified. In
addition, a facility emergency
coordinator must be either present, or
on call, whenever the facility is in
aperation.

Provisions for emergency procedures
specified in subparl I) of part 265
include immediate notification of
employees and local, state, and Federal
authorities of any imminent or aclual
emergencies; measures to preclude the
spread of fires and explosions to other
wastes; proper management of residues;
rehabilitation of emergency equipment
and notification of authorities before
operations are resumed; and
recordkeeping and reporting to EPA on
the nature and consequences of any
incident that requires implementing the
contingency plan.

6. Personne] Training {40 CFR 265.16)

As finalized in today’s rule, large
quantity genérators of FO05 waste who
accumulate that waste on-site for up to
180 days (or 270 days, as applicable)
under the terms of loday's rule are
subject 1o the provisions for personnel
training in 40 CFR 265,16, These
requirements are designed to ensure that
personnel are edequately prepared to
manage hazardous waste and respond to
any emergencies that are likely to arise.

Personnel training can be in the form of
on-the-job or classroom training, but
must be performed by an instructor who
is trained in hazardous wasta
management procedures. Personnel
training must be performed within six
months of initial employment and must
be renewed annually. The generator's
owner or operator also must maintain
records in accordance with 40 CFR
265.16(d) to document completion of
the training requirements for employees.

7. Waste Analysis and Record Keeping
(40 CFR 268.7(a)(5))

Under today’s final rule, large
guantity generators of FO06 wastes who
accumnulate FOO6 waste on-site for up to
180 days {or 270 days, as applicable)
under the terms of loday’s rule and who
treat their wastes in accumulation tanks,
containers, or containment buildings
located at the generator's site to meet
the applicable land disposal treatment
standards under 40 CFR part 288,
subpert D, must prepare and follow a
written waste analysis plan. The waste
analysis plan must describe the
procedures the generator will use to
comply with the treatment standards for
the waste. The waste analysis plan must
be based upon a chemical and physical
analysis of a representative sample of
the generator’s waste siream. Hazardous
waste generators are required to submit
a copy of their waste analysis plans for
hazardous wastes treated in 180-day (or
270-day, as applicable) accumulation
unils to either the authorized state or
EPA Regional office prior to conducting
treatment. Generators also are required
to retain a copy of the waste analysis
plan in the generator’s files.

VI. State Authority

A. Applicability of Rules in Authorized
Stafes

Under section 3006 of RCRA, EPA
may authorize qualified states to
administer and enfores the RCRA
hazardous waste program within the
slate. (See 40 CFR part 271 for the
standards and requirements for
suthorization}. Follawing authorization,
EPA maintains enforcement authority
under sections 3008, 7003, and 3013 of -
RCRA, although authorized states have
primary enforcement responsibility.

Prior to the Hazardous and Solid
Waste Amendments (HSWA) of 1084, a
state with final authorization
administered its hazardous waste
program enlirely in lieu of EPA
administering the federal program in
that state. The federal requirements no
longer applied in the authorized state
and EPA could not issue permits for any
facility in the state that the state was
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authorized to permit. When naw, more
stringent federal requirements were
promulgated or enacted, authorized
states had to enact equivalent authority
within specified time frames, but new
federal requirements did not take effect
in an authorized state until the state
adopled the requirements as stale law,
In contrast, under section 3006(g) of
RCRA, 42 U.5.C. 6926(g), new
requirements and prohibitions imposed
under the HSWA take effect in
authorized states at the same time that
they take effect in non-authorized states,
EPA is directed to implement HSWA
requirements and prohibitions in an
authorized slate, including the issuance
of permits, until the state is granted
authorization to do so. While states
must still adopt HSWA-related
provisiqns as state law to retain final
authorization, HSWA applies in
authorized states until the states revise
their programs and receive
authorization for the new provision.

B. Effect on State Authorization

Today's final rule will promulgate
regulations that are not effective under
HSWA in authorized states. This rule
will, therefore, be applicable only in
those states that do not have final
authorization.

Authorized slates are only required to
modify their programs when EFA
promulgates federal regulations thal are
mora stringent or broader in scope than
the authorized state regulations. For
those changes that are less siringent
than the federal programs, states are not
required to modify their programs, This
is a result of section 3009 of RCRA,
which allows states to impose more
stringent regulations than the federal
program, Today’s fina) rule for
additional accumulation time for large
quantity generators of FO06 waste is
considered less stringent than the
existing federal regulations because it
allows more than the existing 90 days of
accumulation time that is in the existing
regulations. Authorized states are not,
therefore, required to modify their
pragrams to adopl regulations consistent
with, and equivalent 1o, today’s final
rule.

Even thaugh states are not required to
adopt the additional accumulation time
for large quanlity generators of FO06
waste in this final rule, EPA strongly
encourages states to do so as quickly as
possible. As discussed above, this final
rule is intended to encourage and
facilitate recycling of FOO6 waste. In
addition, slales participated as
stakeholders in the CS1 process and
presently participate in the NACEPT
Committee on Seclors, and EPA is
encouraging all states lo participate in

the metal finishing sector projects and
Strategic Goals implementation
programs. States are, therefore, urged to:
adopt today's final rule, and EPA is
committed to making efforis lo expedite
review of authorized slate program
revision applications that incorporale
this final rule.

VIL Effective Dale

This final rule is effective
immediately. Section 3010(b)(1) of
RCRA allows EFA to promulgate an
immedjiately effective rule where the
Administrator finds that the regulated
community does not need additional
time to come into compliance with the
rule. Similarly, the Administrative
Procedures Act (APA) provides for an
immediate effective date for rules that
relieve a restriction (see 5 U.S.C.
553(d)(1)).

This rule does not impose any
requirements on the regulated
community; rather, the rule provides
flexibility in the regulations with which
the regulated community is required to
comply. The Agency finds thal the
regulaled communily does not need six
months to come into compliance.

VIIIL Technical Correction

The Agency is correcting a reference
to section 268 that appears in
§262.34(a}{(4). § 262.34(a) identifies the
conditions under which a generator may
accumulate hazardous waste on-site for
90 days withoul a permit and refers to
the Land Disposal Restriction Tesling,
Tracking and Recordkeeping
Requirements for generators in
§ 268.7{a). The LDR Phase IV Rule,
finalized on May 12, 1997 (62 FR
26091), changed the numbering of
§ 268.7(a) so that what used to be
§268.7(a){(4} became § 268.7{a)(5).
However, the corresponding reference to
this section in 262.34(a)(4) was not
changed. Therefore the Agency is
making this correclion today. A similar
correction in the accumulation time
regulations for Small Quantity
Generators (generators of over 160
kilograms but less than 1000 kilograms
of hazardous waste in a calendar month)
in § 262.34(d)(4) was finalized on May
11, 1999 (64 FR 25414). In the proposed
rule, § 262,34{g)(v) included this same
incorrect reference. In the final rule this
has been changed to refer to
§ 268.7(a)(5) instead.

IX. Regulatory Analyses.
A. Executive Order 12866:
Determination of Significance

Under Executive Order 12866, (58 FR
51,735, October 4, 1993) the Agency
mus! determine whether a regulatory

action is “significant” and therefore
subject to Office of Management and
Budget review and the requirements of
the Executive Order. The Order defines
*significant regulatory action” as one
that is likely to result in a rule that may:
(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, ot tribal governments or
communitias; (2) create a serious
inconsistency or otherwise interfere
with an action taken or planned by
gnother agency; (3) materially alter the
budgetary impact of entitlements,
granis, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.”

The Agency estimated the costs of
today's final rule to determine if it is a
significant regulation as defined by the
Executive Order. The analysis
considered compliance costs and
economic impacts for FO06 wastes
affected by this rule. EPA estimates the
total cost of the rule to be a savings in
the range of $4.2 million 1o $5.3 million
annually, and concludes that this rule is
nat economically significant according
to the definition in E.O. 12866,
Moreover, the Agency believes that this
rule is not significant because it does
not create serious inconsistency with -
actions taken or planned by another
agency, or materially alter budgetary
impact or rights and obligations of
recipients. The Office of Management
and Budget, however, has deemed this
rule to be significan! for novel policy
reasons and has reviewed this rule.

Detailed discussions of the
methodology used for estimating the
cosls, the econemic impacts, and the
benelfits altributable to today's proposed
ruls for on-site accumulation of FOOB
wastes, followed by a presentation of
the cost, economic impact, and benefit
results, may be found in the background
document: “Regulatory Impact Analysis
of the Proposed Rule for a 180-Day
Accumulation Time for FO08
Wastewater Treatment Sludges,” which
is placed in the docket for today’s final
rule. A summary of this methodology
and the results follows.

1. Methodology of Regulatory Impact -
Analysis

The Agency examined reported values
for FOO6 waste generation from the 19985
Biennial Reporting Systems (BRS}
database to eslimate the volumes of
Fo06 waste affected by today’s rule, to
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determine the nalional level
incremental costs (for both the baseline
and post-regulatory scenarios),
economic impacts (including first-order
measures such as the estimated
percentage of compliance cost to
industry or firm revenues), and benefits.

EPA evaluated two options in
completing the economic analysis for
this rule. The first option (hereafter
Option 1) evaluated a maximum
accumulation of 17.7 tons (16,000 kg) of
material in a 180-day time period (or
270 days if the modeled shipment
exceed 200 miles). The second option
(hereafter Option 2) evaluated a
maximum accumulalion of 22 tons
(20,000 kg) in a 180-day time period (or
270 days if the modeled shipment
exceeded, 200 miles). The second option
was added based on information
{presented by commenters and
confirmed by the Agency) that a 20 to
22 ton load more accurately represented
a full truck load.

2. Results
a. Volume Resul}s

The BRS database reporis that in 1995
there were 1,483 melal finishing firms
potentially affected by teday’s rule. The
data report that these firms generated
35,976 tons of FOO6 waste annually that
are eligible to benefit from today’s
proposed rule. EPA is aware that this
estimate on the number of firms that
could benefit from today's propasal
probably underestimates the total
number of firms affected by today’s
rulemaking. Information availeble from
other sources indicales that there are
more than 11,000 melal finishing
establishments in the United States. For
example, one source estimates that there
are 8,000 “caplive’ shops {where the
metal finishing operation is contained
inside a Jarger manufacturing operation}
and 3,000 “job shops” or “independent”
metal finishing operations (usually
small businesses that operate on a
contract basis). In contrast, the most
recent BRS data only account for about
three thousand of this total, Thus, it is
likely that cost savings and benefits
associaled with this rulemaking are
greater than eslimated below.

b. Cost Results

For today's final rule, EPA has
estimated a cost savings associated with
& 180-day accumulation time {or 270
days where transport distance exceeds
200 miles) for Jarge quantity generators
of FO06 waste. The total annual
incremental savings is estimated to be
between $3.9 million and $5.0 million
for Oplion 1 and $4.2 million and $5.3

million for Option 2.2 These savings
may result from reducing the total

number of shipments of FOD6 waste off- .

site for recycling. Savings also may
result from a lower cost per ton of
transportation because generalors are
ahle to accumulate more FO06 waste for
a shipment off-site and the cost per unit
of FOOB waste transportation (for the
fixed cost portion of the transportation)
is less for a full truck as compared to a
partial truck load. In addition, literature
reviewed in the development of this
rulemaking indicates that recyclers
sometimes assess a surcharge for small
volumes of material due to increased
handling and administrative costs.” It is
possible that a 180-day (or 270-day, if
applicable) accumulation time will
allow some FO06 waste generators 1o
reduce this surcharge.

3. Economic Impact Results

To estimate potential economic
impacts resulting from today’s proposed
rule, EPA has used first order economic
impacts measures such as the estimated
cost savings of today’s proposed rule as
a petcentage of sales/revenues. EPA has
applied this measure lo affected FOO6
wasle generators. For affecled Fo06
wasle generators, EPA has estimated lhe
cost savings to be less than one percent
of a typical metal finisher’s sales or
revenugs. More detailed information on
this estimate can be found in the
regulatory impact analysis placed inlo
today’s docket.

a. Benefils Assessment

The Agency has performed a
qualitative benelits assessment for
today's final rule. EPA believes thal a
relatively small, but significant
percentage of total FOD6 waste generated
would be diverted from land dispesal to
off-site recycling. This shift frem land
disposal to recycling should resultin a
conservalion of natural resources
associated with primary mineral
extraction, including reduced water and
energy inputs as well as reduced solid
waste outputs (e.g., slag, tailings, and

¢This range of estimated savings results from
uncertsinty surrounding a number of other factors
that affect & generator's mbility and interest in
sending FD0B 1o either recycling or landfilling.
Thesa factors Include: (1) The metal value of sludge,
(2] the proximity to the nearest laadfill, (3] the
presence of ilramp constituents in the siudge. {4)
real or perceived risk of Superfund liability, (5) the
ability of saveral generators 1o accumulate & full
truck load in Jass than 80 days, and other factors.
For more information, see Section 2.3 of tha
Regulatory Impact Analysis for Lhis final rule.

¥ Georgs C. Cushnie Jr., National Center for
Manufacturing Sciences & National Association of
Metal Finishars, Pollution Prevention and Control
Technology for Plating Operations [Ann Arbor, ML
National Center for Manufacturing Sciences, 1994),
p-312,

overburden). Other benefits expected
from today’s proposed rule include
conservation of hazardous waste landfill
capacity, reduced balance of payments
for nonferrous mineral commodities,
and conservation of strategic metals.?

B. Regulatory Flexibility Act (RFA}, as
Amended by the Smaoll Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S5.C. 601 ef seq.

The RFA generally requires an agency
to prepare a regulatory fexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Adminisirative Procedure Act
or any other statute, unless the agency
certifies that the rule will not have a
signilicant economic impacton a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impacts -
of today's rule on small entities, small
entity is defined as: (1) A small business
that has fewer than 1000, 750, or 500
employees per firm depending upon the
SIC code the firm is primarily classified
in;® (2} a small povernmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; or (3) a smal! organization
that is any not-for-profit enlerprise
which is independently owned and
operated and is not dominant in its
field.

After considering the economic
impacts of today's final rule on small
entities, we have determined that this
action will not have a significant
economic impact on a substantial
number of small entities.

In determining whether a rule has a
significant economic impact on a
substantial number of small entities, the

® For more information on balance of trads for
nonferrous minerals and conservation of strateglc
metals, sea U.S. Environmenlal Protection Agency,
Report to Congress on Maetal Recovery, ;
Environmenlal Regulation and Hazardous Wastes
(Washington D.C., U.S.EPA, 1994), Chapter 7.

®FQDS is genarated by manufacturing ficms acrass
a number of SIC codes including 3471,
Elsctroplating, Plating, Polishing, Anodizing and
Coloring; 35672, Printed Circuit Boards and othar
menufacturing SICs. The Small Business
Administration has classified firms in the
manufacturing sector (SIC Codes 20-39) as small
businesses within the sector based on the number
of employees per firm. The classification system
uses either 500, 750 or 1000 employess depending
upon which SIG code. See Small Business Size
Standards, 61 FR 3280, 3289 (Januery 31, 1998).
Thus, to dstermine if & generator of FODS is 8 small
business, the primary SIC code of the firm would
have to ba detarmined. Most indspendant
electroplaters or “'job shops” ere in the 3471 5IC
code which has a size standard of 500 employees.
Captive platers [those plating operstions withina
larger manufacturing oparation] will have size
standards of either 500, 750 or 1000 smgloyees.
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impact of concern is any significant
adverse economic impact on small
entilies, since the primary purpose of
the regulatory flexibility analyses is to
identify and address regulatory
alternatives “which minimize any
significant economic impact of the
proposed rule on small entities™ (5
11.5.C. 603 and 604). Thus, an agency
may certify that a rule will not have a
significant economic impact on a
substantial number of small entities if
the rule relieves regulatory burden, or
otherwise has a positive economic effect
on all of the small entities subject to the
rule. Data indicate that virlually all
independent electroplaters or job shops
are small entities.1° Captivé shops
contain both large and small entities.
Data on captive plating operations is,
however, more limited. The regulatory
impact ehalysis completed for this final
rule indicated that of 3,296 job shops,
all but 2 are small entities, BRS data
indicates that a total of 1,934 plating
facilities, including both captive and
independent operations, generata FO06
waste and 1,483 of these firms are
potentially affected by today’s rule,
Although the BRS data does not indicate
what proportion of these affected
generators are small enlities, it is likely
that the majorily of these affscled
generators are small entities, because
the plating firms most likely to be
affected by this final rule generate the
smallest quantities of Foo6 (which is
related to both facility size and préduct
output). This final rule would not have
a significant economic impact on a
substantial number of small entities
because today’s final rule would relieve
regulatory burden for metal finishers
and caplive operations by allowing
them up to 180 days (or 270 days under
cerlain circumstances)} instead of 50
days to accumulale FO0D6 wasles on-site.
The Agency estimates that this final rule
would lead to an overall cost savings in
the range of $4.2 to $5.3 million
annually. The rule does not impose new
burdens on small entities. We have
therefore concluded that today’s final
rule will relieve regulatory burden for
all small entities.

C. Paperwork Reduction Act

The Office of Management and Budget
(OMB) has approved the information
collection requirements contained in
this final rule under the provisions of
the Paperwork Reduction Act (44 U.S.C.
3501 et seq.) and has assigned OMB
control number 2050-0035. An

19 3ea U.5.E.P.A, Office of Solid Waste and
Emergency Response, Regulatory Impact Analysis
of 180-day Accumulalion Time for FOOG

Wastewater Treatment Sludges, September 30,
1999, p.13.

Information Collection Request (ICR}
document was prepared by EPA (ICR
Control Number 0820.07) and a copy
may be obtained from Sandy Farmer by
mail at OP Regulatory Information
Division; U.S. Environmental Prolection
Agency (2137); Ariel Rios Building;
1200 Pennsylvania Avenue, NW;
Washington, DC 20460, by e-mail at
farmer.sandy@epamail.epa.gov, or by
calling (202} 260-2740. A copy may also
be downloaded off the internet at http:/
{www.apa.gov/icr.

EPA believes the changes in this final
rule do not constitute a substantive or
material modification to the information
collection requirements. This final rule
will not change any of the information
collection requirements that are
currently applicable to large quantity
generators of FOO6 waste that
eccumulate the waste on-site. The
recordkeeping and reporting
requirements of this final rule are
identical to the requirements already
promulgated and covered under the
exisling Infarmation Collection Request
(ICR). There is no net increase in
recordkeeping and reporting
requirements. As a result, the reporting,
nolification, or recordkeeping
(informalion) provisions of this rule will
not need to be submilted for approval to
the Office of Management and Budget
(OMB} under section 3504(b} of the
Paperwork Reduction Act (44 U.S.C.
3501 ef seq.).

‘The Agency eslimates lotal projected
burden hours associated with the
information collection requirements of
this final rule io be approximately 13.1¢
hours per year for each generator. This
is the same burden associated with the
information colleclion requirements for
large quantity generators who currently
accumulale waste on-sile for less than
90 days under the existing regulations.
These information collection
requirements include: (1) Pre-transport
informational requirements specific to
large quantity generators (e.g., personnel
iraining, contingency planning and
emergency procedures, tank systems,
conlainment buildings, and requests for
extension of accumulation pertod); (2)
air emission standards for process vents;
(3) air emission standards for equipment
leaks; and (4) recordkesping and
reporling. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed 1o review instructions; to
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validaling, and verifying
information, processing and
maintaining information, and disclosing

and providing information; to adjust the
existing ways to comply with any
previously applicable instructions and
requirements; to train personnel to be
able to respond to a collection of
information; lo search data sources; to
complete and review the collection of
information; and to transmit or
otherwise discloss the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR Chapter
i5.

D. Unfunded Mandates Reform Act

Title 11 of the Unfunded Mandates .
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
Federal agencies lo assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year, Before
promulgating an EPA rule for which a
written statement is needed, seclion 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopl the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the leasl costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officidls of affected small governments
1o have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governmenis on compliance with
the regulatory requirements.

Today's rule contains no Federal
mandates (under the regulatory
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provisions of Title IT of the UMRA) for
State, local, or tribal governments or the
private sector. The rule would not
impose any federal intergovernmental
mandate because it imposes no
enforceable duty upon State, tribal or
local governments. States, tribes and
local governments would have no
compliance costs under this rule, It is
expected that stales will adopt similar
rules, and submit those rules for
inclusion in their authorized RCRA
programs, but they have no legally
enforceable duty to do so. Thus, today’s
rule is not subject to the requirements
of Sections 202 and 205 of the UMRA.
For the same reasons, EPA also has
determined that this rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism" (64 FR 43255, August 10,
1998}, requires EPA to develop an _
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” The term “policies that
have federalism implicalions” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” Under Section 6
of Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes subslantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary lo pay the direct compliance
costs incurred by State and local
governments, or EPA consulls with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This final rule does not hava
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibijlities among the various
levels of government, as specified in
Execulive Order 13132. This rule
imposes no intergovernmental
obligations on States. As discussed in

Section VI {State Authority), today's
rule is less stringent than the existing
federal RCRA program; therefore,
authorized states ‘are not required to
modify their programs to adopt
regulations consistent with, and
equivalent to, today's final rule. States
that do not have a final authorized
RCRA program also have no regulatory
obligations as a result of today’s rule
because EPA will be responsible for
implementing this rule in non-
authorized states. Thus, the
requirements of section 6 of the
Executive Order do not apply to this
rule.

Although section 6 of Executive Order
13132 does not apply to this rule, EPA
did consult with State and local officials
in developing this rule. The GSI metal
finishing subcommittee included
members representing state and local
governments.’ Please refer to Section
ILB. of this preamble for further
information on the role of the CSI metal
finishing subcommittee in developing
this rule. :

F. Executive Order 13084: Consuitation
and Coordination With Indian Tribal
Governmenls

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely alfects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulling, Executive Order 13084
requires EPA to provide to the Office of
Management and Budgel, in a separately
identified seclion of the preamble 1o the
rule, a description of the extenl of EPA's
prior consultation with representatives
of affected tribal governments, e
summary of the nature of their concerns,
and a statement supporling the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments “to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities,”

This final rule does not create a
mandate for tribal governments, nor
does it impose any enforceable dulies '
on these entities. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

G. Executive Order 13045 Protection of
Children From Environmenial Health
Risks and Safely Risks <

Exscutive Order 13045, entitled
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
applies to any rule that (1} is
“economically significant” as defined
under Executive Order 12866, and (2)
concerns an environmental health or
safety risk that an agency has reason to
believe may disproportionately affect
children. If the regulatory action meets
both eriteria, the Agency must evaluate
the environmental health or safety
effects of the planned ruls on children
and explain why the planned regulation
is preferable to other potentially
effective and reasonably feasible
alternatives considered by the Agency.
This final rule is not subject to
Executive Order 13045, because this is
not an economically significant
regulatory action as defined by
Executive Order 12866 and the Agency
does not have reason to believe the
environmental health risks or safety
risks addressed by this action present a
disproportionate risk to children.

Because this rulemaking retains
current waste management standards for
large quantity generators accumulating
hazardous wastes on-site without a
permit (40 CFR 262.34), EPA believes
that the new 180-day (or 270-day, where
applicable) accumulation period will
not result in increased exposures to
children. These provisions are
discussed in detail in Section V.E. of
this rule. EPA believes that these
provisions are protective of human
health and the environment and
minimize the likelihood of exposure to
hazardous waste held in these units,

H. National Technology Transfer and
Advancement Act of 19595

Section 12(d) of the National
Technology Transfer and Advancemsent
Act 0f 1985 {NTTAA), Public Law 104~
113, section 12(d) (15 U.5.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
volunlary consensus standards. This
final rulemaking does not involve
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technical standards. EPA has not,
therefore, used any voluntary consensus
standards.

1. Execulive Order 12898:
Environmental Justice

EPA is committed to addressing
environmental justice concerns and is
assuming a leadership role in
environmental justice initiatives to
enhance environmental quality for all
populations in the United States. The
Agency's goals are to ensure that no
segment of the population, regardless of
race, color, national origin, or income
bears disproportionately high and
adverse human health or environmental
impacts as a resull of EPA’s policies,
programs, and aclivities, and that all
people live in safe and healthful
environments. In response to Executive
Order 12898 and to concerns voiced by
many groups oulside the Agency, EPA’s
Office of Solid Wasie and Emergency
Response formed an Environmental
Justice Task Force to analyze the array
of environmental justice issues specilic
1o waste programs and to develop an
overall strategy to identify and address
these issues (OSWER Directive No.
9200.3-17).

Today's final rule covers FOOE wastes
from metal finishing operations. It is not
certain whether the environmental
problems addressed by this rule could
disproportionately affect minority or
low-income communities, due to the
location of some metal finishing
operations. Metal finishing operations
are distribuled throughout the country
and many are located within highly
populated areas. Because today’s final
rule retains provisions for large quantity
generators of F006 waste to accumulate
F006 waste in protective Subpart J
tanks, Subpart 1 containers or Subpart
DD container buildings, the Agency
does not believe that today's rule will
increase risks from FO06 waste. These
provisions are discussed in further
detail in Section V.E. of this rule. It is,
therefore, not expected to have any
disproportionately high adverse human
health or enviranmental effects on
minority or low-income communities
relative to affluent or non-minority
communities.

J. Submission to Congress and General
Accounting Office

The Congressional Review Act {5
U.5.C. 801(a)(1){A)} as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a report, which includes a copy
of the rule, to each House of the
Congress and to the Comptroller General

of the United States, EPA will submit a
report containing this rule and other

required information to the U.5. Senate, .

the U.S. House of Representatives, and ~
the Comptroller General of the General
Accqunting Office prior to the
publication of this rule in this Federal
Register. A major rule cannot take effect
unlil 60 days after it is published in the
Federal Register. This rule isnota
“major rule” as defined by 5 U.5.C.
804(2). This rule will be effective on
March 8, 2000.

List of Subjects in 40 CFR Parl 262

Environmental protection, Hazardous
materials transportation, Hazardous
waste, Labeling, Packaging and
containers, Reporting and recordkeeping
requirements. :

Dated: March 1, 2000.
Carol M. Browner,
Administrator.

For the reasons set forth in the
preamble, EPA is amending 40 CFR part
262 as follows: :

PART 262—STANDARDS APPLICABLE
TO GENERATORS OF HAZARDOUS
WASTE

1. The authorily citation for part 262
conlinues to read as follows:

Authority: 42 U.5.C. 6908, 6812, 6922~
6925, 6937, and 6938.

2. Section 262.34 is amended by
revising paragraph {a){4) and adding
new paragraphs (g), (h), and (i} to read
as follows:

§262.34 Accumulation time.
* #* * * *
(a} * ® &

(4) The generator complies with the
requirements for owners or operators in
Subparts C and D in 40 CFR part 285,
with § 265.16, and with 40 CFR
268.7(a)(5).

* w * * *

() A generator who generates 1,000
kilograms or greater of hazardous wasle
per calendar month who also generales
wastewater treatment sludges from
electroplating operations that meet the
listing description for the RCRA
hazardous waste code FODS, may
accumulate FO06 waste on-site for more
than 90 days, bul not more than 180
days without a permit or without having
interim status provided that:

(1) The generator has implemented
pollution prevention practices that
reduce the amount of any hazardous
substances, pollulants or contaminants
entering F006 or otherwise released to
the environment prior to its recycling;

{2) The F006 wasts is legitimately
recycled through metals recovery;

(3) No more than 20,000 kilograms of
F006 waste is accumulated on-site at
any one time; and

é) The FO06 waste is managed in
accordance with the folluwins:

(i) The FoO06 waste is placed:

(A) In containers and the generator
complies with the applicable
requirements of subparts I, AA, BB, and
CC of 40 CFR part 265; and/or

(B} In tanks and the generator
complies with the applicable
requirements of subparts J, AA, BB, and
CC of 40 CFR part 265, except
§§ 265.197(c) and 265.200; and/or

(C} In containment buildings and the
generator complies with subpart DD of
40 CFR part 265, and has placed jts
professional engineer certification that
the building complies with the design
standards specified in 40 CFR 265.1101
in the facility’s operating record prior to
operation of the unit. The owner or
operator must maintain the following
records at the facility:

(1) A written description of
procedures to ensure thal the F005
waste remains in the unil for no more
than 180 days, a written description of
the waste generalion and management
practices for the facility showing that
they are consistent with the 180-day
Jimit, and documentation that the
generator is complying with the
procedures; or .

(2) Documentalion that the unit is
emptied at leas! once every 180 days.

(i1) In addition, such a generator is
exempt from all the requirements in
subparts G and H of 40 CFR part 265,
except for §§265.111 and 265.114.

(iii) The date upon which each period
of accumulation begins is clearly
marked and visible for inspection on
each container;

(iv) While being accumulated on-site,
pach container and tank is labeled or
marked clearly with the words,
“Hazardous Waste;" and

{v) The generatar complies with the
requirements for owners or operators in
subparts C and D in 40 CFR part 265,
with 40 CFR 265.16, and with 40 CFR
268.7(a}(5).

(h) A generator who generates 1,000
kilograms or greater of hazardous waste
per calendar month who also generates
wastewater treatment sludges from
electroplating operations that meet the
listing description for the RCRA
hazardous waste code F008, and who
rmust transport this waste, or offer this
waste for transportation, over a distance
of 200 miles or more for off-site metals
recovery, may accumulate FOO6 waste
on-site for more than 90 days, but not
more than 270 days without a permit or
without having interim status i the
generator complies with the
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requirements of paragraphs (g)(1) operator of a storage facility and is (or 270 days if applicable) or if more
through (g)(4) of this section. subject to the requirements of 40 CFR than 20,000 kilograms of FOGE waste
(1) A generator accumulating FO0S in parts 264 and 265 and the permit .+ must remain on-site due to unforeseen,

accordance with paragraphs (g} and (h)

requirements of 40 CFR part 270 unless  temporary, and uncontrollable
of this section who accumulates Foos '

the generator hasbeen grantedan -~ circumstances. An extension of up to 30
}vaste nn—slile for mdore tl}atr}lllﬂo days (or  exansion to the 180-day {or 270-day if  days or an exception to the
or more [han 270 days if the generator 1i eriod or an exception to the accumulation limit may be granted at -
must transport this waste, or offer this applicable) p P '

. . 20,000 kilogram accumulation limit. - the discretion of the Regional
waste forﬂtransp orlation, over a distance Such extensions and exceplions maybe  Administrator on a case-by-case basis.
ggfggﬁatzss ‘:;;I;: ;fl{l']? 2;‘" 1330 granted by EPA if FO06 waste must [FR Doc. 00-5503 Filed 8-7-00; 8:45 am)]

kilograms of FO08 waste on-site is an remain on-site for longer than 180 days  enuma cobe esso-so-p

LS
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another generator, and the Agency
believes it is important to allow
generators the flexibility to maximize
the effectiveness of their pollution
prevention activities by selecting and
designing the approach that best fits
their specific situation. Under today's
rule, large quantity generators of FOQ6
waste may implement pollution
prevention practices that are best suited
io their specific meta! finishing
processes and plating operations. It is
important to note that EPA believes that
generators that are already
implementing pollution prevention
practices should not have to adopt new
pollution prevention practices to
comply with this rule. However, the
Agency encourages, but does not
require, metal finishers to thoroughly
explore:additional available pollution
prevention techniques and to
implement those that most effectively
reduce the amount of any hazardous
substance, pollutant or contaminant in
F006 prior to onsite recycling activities
that occur after the sludge is generated
(e.g. dewatering and sludge drying}.
EPA believes it is overly broad to refer
to the pollution prevention condition of
today’s rule as “waste minimization.”

Waste minimization includes both
source reduction and recycling. By
using the term “pollution prevention,”™ -
EPA intends to capture only one
element of “waste minimization,” i.e.
source reduction, which is consistent
with the definition contained in the
Pollution Prevention Act. As mentioned
previously, this requirement was
included in the rule because pollution
prevention measures can make F006
Yess hazardous for subsequent
management and possibly more
amenable for metals recovery. Today’s
rule, therefore, retains the condition that
generators must implement pollution
prevention measures.

Regarding what kind of demonstration
must be made to verify compliance with
the pollution prevention condition, the
final rule does nol include any
recordkeaping or reporting requirements
specific to this condition. Generators
accumulating FOOS on-site under the
terms of this rule should be prepared to
demonstrate, at the request of EPA or
the State, that they are implementing
pollution prevention measures for FOOS.
Such a demonstration could inctude, for
example, indicaling to the requesting
official parlicular technologies or

process changes that have been installed
to reduce the amount of toxic materials
enlering the on-site wastewater
treatment system or directly discharging
into navigable waters. EPA believes itis
relatively simple to determine through
discussion or direct observation
whether a particular facility is using
pollution prevention technologies. The
Metal Finishing Workgroup, for
example, used a checklist to profile
operations in 29 facilities {which is
available in the docket for this rule).
Also, many State pollution prevention
and compliance assistance offices have
developed checklists for assessing
pollution prevention activities,
particularly for metal finishing
operations (see, for example, hitp://
www.p2.org). Consequently, EPA
believes regulated industry can easily
identify what practices would qualify as
pollution prevention, and that EPA and
State field inspectors, compliance
assistance personnel, and pollution
prevention technical assistance staff can
easily determine whether or not
companies are using pollution
prevention in compliance with this rule.

TABLE 1.-—EXAMPLES OF POLLUTION PREVENTION MEASURES

Method

l Pollution prevention benefils

Improved Operating Practices

Remove cadmium and zinc anodes from bath when it is idle. Anode
baskets can be placed on removable bars that are lifled {from tank by

an overhead hoist.

Eliminate obsolete processes andfor unused of infrequently used proc-

€85e8,

Waste stream segregation of contact and non-coniact wastewaters .......

Establish written procedures for bath make-up and additions. Limit
chemical handling to trained personnel. Keep tank addition logs.

install overflow alarms on all process tanks to prevent tank overtlow
when adding water 1o make up for evaporative losses.

zinG anodes.

otls.

or contaminalion.

overflow,

—Maintains bath within narrow
predictable plafing results.

— Reduces risks associated with hazardous chemicals.

—Creates floor space 1o add countercurrent rinses or other P2 meth-

—Elminates cadmium/zine buildup causing decanting of solution due
1o galvanic cell sel up between steel anode baskel and cadmiumy/

Cd/Zn concentration providing more

—Creates saler and cleaner working environment,

—Efiminates dilution of process water prior to treaiment which can in-
crease treatment efficiency.

—Reduces freatmenl reagent usage and operaling costs.

— Prevents discarding process solutions due to Incorrect formulations

—Improves plating solution and work quality consistency.
—Improves shop safety.
—Minimizes potential for calastrophic loss of pracess solutions via

—Prevents Joss of expensive chemicals.

Conductivity and pH measurement instruments and alarm system for
delecting significant chemical losses.
Control material purchases 1o minimize obsolete material disposal ........

Use process balhs to maximum extent possible before discarding.
Ejiminate dump schedules. Perform more frequent chemical analysis.

Reduce bath dumps by using filtration to remove suspended solids con-
tarnination,

—ideniifies process solution overflows and leaks before tolal loss 0¢-
curs.

——Alerts reatment operators to potential upset condition.

— Reduces losses of expensive plating solutions.

—Reduces hazardous waste generation.

—Reduces chemical purchases.

— Prevents discarding of solutions premaiurely.

—Reduces chemical costs.

—|mproves work quality with chemical edjusiments of baths.

—Exiends bath life.

—Heduces solid waste generation by reusing fiiter carlridges.

—impraves bath performance.

Process/Chemlcal éubstitution

Substitute cyanide baths with alkaline baths when possible ...

... | —Efiminates use of GN.
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TABLE 1.—EXAMPLES OF POLLUTION PREVENTION MEASURES—Continued

Method

-Pollution prevention benefits

Substitute trivalent chromium for hexavalent chromium when product
specifications allow.

Eliminate use of cadmium plating it product specifications allow ...........,

-—Reduces/eliminates use of hexavalent chromium.

—Eiminates the use of cadmium.

Drag-Out Reduction Methods That Reduce Waste Generatlon

Insiall fog rinses or sprays over process tanks 1o remove drag out as
rack/part exits bath.

Minimize the formation of drag out by: redesigning parts and racks/bar-
rels to avoid cup shapes, ete, that hold solufion: propery racking
parts; and reducing rack/part wilhdraw speed.

—~Can inexpensively recover a substantlal portion of drag out and does
not require additional tankage, '

—Reduces pollutant mass loading on treatment processes, treatment
reagent usage, and resultant sludge generation.

--May improve treatment operation/removal efficiency.

—Reduces chemical purchases and overall operating costs.

Rinse Water Reduction Methods

That Reduce Waste Generation

Install flow restrictors to control the flow rate of water ....vvevevoveeeioon,

Install copductivily or timer rinse controls to malch rinse water needs
with use.

Use counter-current finse arrangement with two 1o four tanks in series
depending on drag-out rate, :

Track water use with flow meters and accumutators. Keep logs on
waler use for individual operations,

—Reduces water and aids in reducing variability in wastewaler flow,
—Is very inexpensive 1o purchase and install.

—Coordinates water use and production when properly implemented.
—Provides automatic control of water use.

—Can achleve major water reduction.

—Has high impact on waler bills. :
—May reduce the size of recovery/treatment equipment that is needed,
—ldentifies problem areas including inefficlent processes or personnel.
—Helps managemen! lo determine cost for individual plating proc-

e55€8S,

-

B. Metals Recovery

This final rule is designed 1o create an
incentive for large quantity generators of
F006 waste to choose recycling through
metals recovery instead of treatment and
land disposal as their final waste
management option for FO06 waste. As
discussed in Section IILA., EPA is
providing 180 days (or 270 days under
certain circumstances) for accumulation
to eliminate the impediment to Fo0s
recycling created by the 90-day limit for
on-site accamulation. The longer
accumulation period is available only if
the accumulated FO08 waste is recycled
through metals recovery. In response to
comments, EPA has made one change to
this requirement from the proposal.

As proposed, only large quantity
generators of FO0& who send the Foos
waste off-site for metals recovery (as
well as meeting the other conditions)
would have been allowed 180 days (or
270 days, as applicable) to accumulate
those wastes on-site. At the time of
proposal, the Agency stated that,
although reduced transportation costs
would not affect on-site metals recovery,
there may be other problems related to
on-site metals recovery that a longer
accumulation period could address. For
example, it may be necessary to
accurnulate enough FO06 waste to make
some type of on-site hatch metals
recovery process more cost effective.
The Agency, therefore, requested
comment on whether large quantity
generators who recycle their FOOB on-
site by metals recovery should also be

allowed 180 days to accumulate those
wastes on-site.

The Agency received several
comments on the proposal in favor of
including large quantity generators of
Foo6 who recycle through on-site metals
recovery. Some pointed out that the
decrease in transporlation of FOD6 waste
over highways may lessen overall
potential risks to human health and the
environment, One commenter stated
that on-site recovery methods may
prove environmentally superior to off-
site methods, but that some recovery
methods could result in increased cross-
media impacts which may not be
adequately controlied by the standards
imposed by the proposal. This
commenter suggested that EPA should
further investigate these and other
issues rather than expand the rule.

After considering these comments,
EPA has decided to modify the rule to
include large quantity generators of
Fo06 who recycle F006 on-site for
metals recovery. EPA is not currently
aware of any generators who are
presenlly performing metals recovery
on-site. Members of the metal finishing
industry stated during the CSI process
that, dus to space considerations at their
electroplating siles, installation of on-
site metals recovery equipment would
be unlikely, and, if space did become
available, they would be more likely to
install extra electroplating equipment
rather than recycling eqiipment. While
EPA does not have any data indicating
whether on-site recycling will increase,

the Agency is concerned that a rule
providing a longer accumulation period
only for off-site metals recovery may
inadvertently create an incentive against
utilizing, and thereby discourage the
development of, on-site metals recovery.
This result may be of particular
importance because, as some
commenters suggested, on-site metals
recovery may be environmentally
superior to off-site metals recovery. The
Agency believes that the technologies
that would be employed for on-site
recycling of FO06 would be the same as
those presently used for off-site
recycling of FOOG that are appropriate
for emall volumes. Also, the unit-
specific regulatory controls would be
the same. The Agency further believes
that the recycling of FO08 through
metals recovery on-site may be more
protective overall of human health and -
the environment because it will require
less transportation of the F006, and
transportation-related activities have
been the cause of most of the Fo06
releases to date. In addition, including
on-site recovery in today’s rule is
consistent with the primary goal of
encouraging recycling over treatment
and land disposal. Because the 180-day
accumulation period would only be
available for large quantity generators
who recycle FOU6 for metals recovery,
and we are not aware that on-site metals
recovery is currently occurring or
contemnplated, EPA expects that
generators who are not sending FO06
off-site for metals recovery would only
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take advantage of the 180-day
accumulation period where it would
actually facilitate on-site metals
recovery. Therefore, today’s final rule
allows large quantity generators of FGO6
180 days (or 270 days, as applicable) to
accumulate those wastes prior to metals
recovery performed either on-site {i.e.,
at the generator’s site) or off-site,
provided all other conditions of today’s
final rule are met. The standards for
180-day (or 270-day, as applicable)
accumulation included in today’s rule
will ensure that on-site accumulation is
protective of human health and the
environment, whether that
accumulation precedes on-site or off-site
metals recovery. Only the amount of
time large quantity generators may
aceumulate FOOB {(without a permit or
inlerim status) on-site if they are
recycling FOD8 on-site for metals
recovery is affected by today's final rule.

EPA received several comments on
other issues related to the metals
recovery condition of the rule. Several
commentlers sought clarification of
whether FO0B6 must be sent directly to
a metals recovery facility in order to
meet the melals recovery condition of
the rule. Specifically, questions were
raised regarding inlermediate
processors, waste brokers, and other
intermediate handlers. Additionally,
some commenlers questioned whether
facilities that recycle wasles into animal
feed or soil amendments and primary
metals smelters are considered metals
recovery facilities.

In response, EPA notes that the
proposed condition that FO08 must be
“sent off-site for metals recovery” did
not require thal FOO6 be sent directly
from the generalor to the meials
recovery facility. It was never EPA’s
intent to preclude generators from
sending F0O6 for metals recovery by
way of intermediate handlers (e.g.,
persons conducting transportation,
intermediate storage, repackaging or
reshipping) or intermediale processors
(e.g., persons conducting pre-metals
recovery processing steps). Rather, EPA
believes including such multi-step
management processes in the rule will
ensure that the largest number of
generators are able to take advantage of
the rule, and that the amount of FO06
recycled is maximized. The Regulatory
Impact Analysis (RIA) conducted in
support of the proposed rule included
both metal recovery facilities and
intermediate processors as shipment
destinations when estimating
transportation and other costs.
Specifically, data used in the model that
estimated transportalion costs was
based on observed shipments to metals
recovery from the 1995 Biennial Repart

Survey. These observations included
both shipments directly to metals
recovery facilities and to intermediate -
processors who subsequently ship to
metals recovery facilities. Similarly, the
cost mode] used fees charged both by
metals recovery facilities and by
intermediate processors. The RIA
demonstrates that generators who are
able to accumulate larger loads of F006
will experience lower lransportation
costs and administrative costs whether
they are shipping directly to 2 metals
recovery facility or to an intermediate
processor. Since the lransportation
patterns would be the same, the same
transportation cost analysis would also
apply to intermediate handlers wha
simply repackage or consolidate F006
prior to delivery to a metals recovery
facility.

Tod};y’s rule retains this metals
recovery condition essentially as
proposed (it has been modified to
include on-sile melals recovery).
Specifically, EPA considers FOOB sent
by a generator to an intermediate
processor to be sent for “metals
recovery” if the intermediate processor
then sends the processed material to a
facility which extracls the metals (such
as a smelter or a metallurgical extraction
facility). For purposes of this rule, EPA
defines an intermediate processor as a
recycler who handles the F006 after the
generator and before the ultimate metals
exlraction facilily {e.g., the smelter) and
who makes the F0O06 more amenable for
metals recovery through processes such
as drying, blending, and/or
concentrating, Large quanlity generators
of F008 who perform intermediate
processing activities on-site before
sending the wasle 1o a metals
reclamation facility are also allowed up
to 180 days (or 270 days, if applicable)
to accumulate that waste under today’s
final rule. However, generators
performing intermediale processing on-
site who need to hold the waste after the
accumulation period has expired are
required to have a RCRA permit.

In response to the question of whether
primary metals smelters and facilities
that recycle wastes into animal feed or
soil amendments are considered metals
recovery facilities, under EPA
regulations, recycling is defined as
either the uss, reuse or reclamation of a
material {40 CFR 261.1(c}(7)). EPA
defines reclamation as either recovery of
a useful product or regeneration of a
product for its original use (40 CFR
261.1(c}{4). Under EPA’s hazardous
waste regulations, recovery is defined as
the recovery of distinct components of
a secondary malerial as separate end
products {40 CFR 261.1(c)(5)(i)).
Examples of recovery and regeneration

are recovering copper from
electroplating sludge like FOO6 or
regenerating a spent solvent for its
original use. When distinct components,
such as metals, are not separated from
the material in which they are
constituents, recovery has not occurred.
Thus, if FO06 were to be incorporated
directly into either animal feed or
fertilizer without first separating the
metals, this would not constitute metals
recovery. Therefore, FO06 sent for this
type of recycling would not be sent for
“metals recovery.” However, as long as
legitimate metals recovery occurs (ie.,
distinct components of the FO06 waste
are recovered as separate end products)
the rule would apply, regardless of the
ultimate use of the end products.

Regarding primary metals smelters,
one commenter appeared to bo unclear
about whether FO06 processed at
smelters was considered to be used or
reused as an ingredient in an industrial -
process to make a product, or used or
reused as an effective substitute for a
commercial product (see 40 CFR
2671.2(e}(1}(1} and (ii)). If FOD6 were used
or reused in these ways, it would not be
considered a solid or hazardous waste
and would therefore would not be
subject to hazardous waste
managements controls, including use of
a hazardous waste manifest. However,
the Agency believes thal these use/reuse
exemptions do not apply to F006 sent to
a primary smelter for metals recovery.

40 CFR 261.2(e){1)(i} specifically
provides thal materials are not
considered to be used or reused as an
ingredient in an industrial process to
make a product if they are being
reclaimed. 40 CFR 261.1(c)(5)(i)
provides additionally that materials will
not satisfy the “use as an ingredient”
exclusion of 40 CFR 261.2{e)(1)(i} “if
distinct components of the material are
recovered as separate end products {as
when metals are recovered from metal-
containing secondary materials.}” For
these reasons, EPA is today clarifying
that FOOG sent to a smeller is generally
not eligible for the exclusions at 40 CFR
261.2()(1)(i) and 261.2(e)(1)(ii) since
the purpose of sending FO08 to a smelter
is 10 recover its metal components. The
material would therefore generally be
considered a solid and hazardous waste
and subject to all applicable RCRA
hazardous waste management controls
(including use of a hazardous waste
manifest).

Another commenter on the metals
recovery condition of the rule stated
that neither the proposal nor the
existing regulatory framework are
structured so that only legitimate
materials recovery is encouraged.
According to this commenter, under the
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existing framework legitimacy
determinations are largely self-
implementing and misuse will not be
avoided until there are clear and more
objective legitimacy criteria and/or there
is greater and more timely review of the
legl'ﬁtimacy claims.

he same commenter stated that
several factors result in an
implemeniation structure incapable of
ensuring that the materials recovery
practices employed under the proposal
will be legitimate. These include the
wide variety of FOO6 operations; the
wide array of constituents in the wastes
(many of which would not be recycled);
the lack of generator resources; and the
lack of Agency oversight, In addition,
according to the commenter, nothing in
the proposal requires the generator to
segregaie waste streams so that toxics
“along for the ride" are minimized.

EPA agrees that recovery of materials
from FOO6 wastes, like any recovery of
materials, must be legitimate to prevent
participants from disposing of materials
rather than actually recovering and
reusing them. EPA also agrees that this
rule will encgurdge FO06 recovery
operations.

EPA, however, does not agree that its
currenl rules and policies to prevent
“sham’’ recycling operations are
insufficient. For example, the Agency
has adequately described the Fooe
legitimacy criteria in existing regulatory
and policy documents (see discussion
below). In addition, any revision to the
criteria is outside the scope of this
rulemaking. EPA has promulgated many
rules that encourage recycling which
rely on the existing policy and
regulatory structure to ensure that the
recycling involves legitimate reuse of
materials. See, for example, the
conditional exemption for secondary
materials used for recovery within the
primary mineral! processing industry in
40 CFR 261.4(a)(16) (which requires that
materials be “legitimately recycled”
without promulgating new rules to
define the term). Although EPA
acknowledges that this scheme is
complex, EPA believes that recycling,
under current regulatory restraints and
policy, is beneficial, and its regulations
have long reflected this. The commenter
has not presented any data or examples
showing that the current approach is
generally inadequale, nor has the
commenter submitted any information
showing that faclors unique to Fo06
recovery operations make the current
approach less effective or less suitable
than it is for other wastes.

EPA has exisling policy guidance on
legitimacy (see discussions at 53 FR 522
{January 8, 1988), 54 FR 17013 (May 6,
1987), 50 FR 638 {January 4, 1985) and

Fo06 Recycling Memo, signed by Sylvia
Lowrance on April 26, 1989). As

described in this guidance, evaluating

legitimacy can in some cases require
complex analysis of site specific
characteristics and factors to determine
whether the secondary material is
“commodity-like.” The presence of
toxics “along for the ride” is a factor in
this determination. EPA currently
believes that determining whether
recycling processes are legitimate
requires case-by-case evaluations of
many factors that vary depending on the
specific materials and processes used.
EPA does acknowledge that such
evaluations are often complex and time-
consuming since FOO6 wastes end
recovery operations involve a fairly
wide variety of materials and operations
which must be evaluated on a case-by-
case basis.

In addition, the commenter did not
present any specific proposal for
improving assessment of the legitimacy
of F006 recovery operations that could
be applied in this rulemaking. It would
be difficult {if not impossible) to
evaluate FO06 legitimacy generically
rather than on a case-by-case basis. EPA
is not aware of any information
undercutting its longstanding view that
this case-by-case approach has been
effective at ensuring legitimate
recycling. In the regulatory language
being promulgated in this final rule (see
new § 262.34(g)(2)), EPA has added the
word “legitimate’” to clarily that the
F006 must be processed using legilimate
recycling in order to meet this condition
of the rule. The addition of the word
“legitimate” does not change any
existing Agency regulations or policies
on recycling, but merely emphasizes the
Agency's intent.

Anocther issue raised by this
commenter was that less legitimate
recycling would occur as a result of the
pollution prevention condition because
there will be more toxics “along for the
ride.” EPA acknowledges that itis
possible that some pollution prevention
practices that increase the concentration
of non-recoverable toxics in the wasle
may be implemented under this rule,
but the amount of non-recoverable
toxics in the wastes {as opposed to the
concentration of such toxics) will not
increase. However, the Agency
encourages metal finishers to carefully
and thoughtfully select pollution
prevention practices that will reduce
levels of toxics that are not recovered,
based on the spacifics of their processes
and design. The Agency also encoureges
implemenling agencies to actively
discuss the issues with metal finishers
and {o assist them, where possible, in
choosing pollution prevention

technologies. However, whether less
legitimate recycling will occur depends
on the pollution prevention technology
used and the composition of the FO06
sludge. As discussed previously,
legitimacy determinations are better
made on a case-by-case basis, and it is
possible that in a situation where an
Foos sludge contains a very high
concentration of non-recoverable toxic
constituents, the Agency could decide
that it is not a legitimate recycling
scenatio under its existing policies on
legitimacy.

Finally, given that most recycling
processes generate residues, the Agency
notes that generators may want to
discuss the management of any residues
from recycling operations with the
recyclers to ensure that they are
managed properly and to avoid any
future liability from improper
management (e.g., under the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA)).

C. Limit on the Amount of FO06 Wasle
That Can Be Accumulated

As discussed above, the purpose of
today’s rule is to remove an existing
regulatory impediment to increasad
recycling of FO06. The current 80-day
limit on accumulating waste without a
RCRA permit is preventing some large
quantity generators of F006 from
choosing recycling as a final waste
management option. Although large
quentity generators are not currently
subject to any limits on how much
waste they can accumulaie on-site at
any one time, many generators' process
generation rates are such that they do
not accumulate sufficient quantities of
FO06 to make recycling the waste a cost-
effective option. EPA believes that it is
appropriate to limit the flexibility
provided by today’s rule to what is
reasonably necessary to advance the
recycling objectives of the proposal. For
this reason, the proposal, and today’s
final ruls, include a limit on the total
amount of FO08 waste that may be
accumulated on-site at any time. In
response to comments, EPA has
modified this portion of the rule from
the proposal.

In the proposed tule, the Agency
proposed setting a limit of 16,000
kilograms of FO06 that could be
accumulated on-site. The Agency
proposed this limit because we beliaved
that this amount was approximately the
size of a truckload used to transport
bulk solids. EPA requested comment on
whether it was appropriate to impose
any quantity limit to the on-site
accumulation of FO06 and whether
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16,000 kg was an eppropriate limit (as
opposed to a different amount).

EPA received several comments on
these issues. One commenter felt that
the limit should be 6,000 kg, which is
consistent with the quantity limit for
small quantity generators. All other
commenters on this issue stated that
16,000 kilograms did not accurately
reflect the true size of a truckload for
bulk solids (the physical form in which
F006 is most commonly transported)
based on experience with transportation
of Foos. In response, although EPA
believes it is appropriate to limil the
amount of FOO6 that can be accumulated
on-site at any one time, EPA does not
believe that the provisions for small
quantity generalors necassilate a similar
6,000 kg limil for large quantity
generators, nor is it an appraopriate
amount in light of the recycling
objectives of the rule. In addition, EPA
proposed the 16,000 kg limit believing
that it accurately represented a full
truckload. In considering the comments
disputing this assumption, the Agency
investigated the.issue further, and
located existing information 4 which is
consistent with many commenters’
views on the weight of bulk solids that
can be shipped in a full truckload.
According to this confirmatory
information, 20,000 kg is more
representative of the full amount of bulk
solids that would fll a truck. As
discussed above, the purpose of the
quantity limit is to delineate the
minimum amount reasonably necessary
to advance the recycling objectives of -
the proposal. Therefore, since the main
goal of this final rule is to allow large
quantity generators of FO06 to
accumulate enough FOO0G to facilitate the
most economically efficient off-site
shipmenl, the Agency has modified the
rule to allow 20,000 kilograms of FO06
to be accumulated on-site within the
180-day (or 270-day, as applicable}
accumulation period in order to
accomplish the maximum recycling
benefit under this final rule.

Once a generalor has accumulated
20,000 kilograms of FO06 waste
(regardless of whether the waste has
been accumulated for less than 180
days, or 270 days if applicable}, the
generator is required to ship the F006
waste off-site for metals recovery,
conducl metals recovery on-site, obtain
an exception to the quantity limit under
40 CFR 262.34(i), or obtain a RCRA
permit.

41J.8. EPA, Difice of Regulatory Enforcement
{DPRA, SAIC], Estimating Costs for the Economic
Benefits of RCRA Noncompliance, September 1697,
p. 5-3.

The Agency also requested comments
on whether the accumulation limit
should apply to the total quantity of
FOD6 waste accurnulated on-site or to
the quantity of each separate mono-
metal FOOB waste stream (or other FOOG
waste streams segregated on the basis of
metal content) that must be sent aff-site
to different metals recovery facilities.
This request was based on the idea that
a F006 generator could make FOO6 waste
more amenable for metals recovery by
generating mono-metal sludges.

EPA recsived several comments
concerning the accumulation of mono-
metal FOO6 sludges. Some commenters
opposed expanding the proposal in this
way, citing, among other things,
concerns with increased risk and
enforcement challenges. EPA also
received comments requesting that the
Agency apply the accumulation limit to
pach separate mono-metal FO08 sludge
generated at a site to facilitate metals
recovery from each of these mono-metal
sludges. The Agency encourages
segregation of waste streams to make
wastes more amenable to metals
recovery, and does not believe that
doing so would necessarily increase
risks. However, at this time, the Agency
does not have a standard for
differentiating among the different types
of FO06 wastes, and none of the
commenters suggested any such
standard. Without further information,
it would be extremely difficult to
develop a standard that would be
effective and implementable. For
example, no definition exists for what
constitutes a mono- or bi-metal sludge
or how one F006 waste sludge differs
compositionally from another FO06
waste sludge (i.e., what levels of other
metals would be acceptable). Lacking
such definitions or standards, it would
not be possible at this time for the
Agency to develop a regulatory
provision allowing separate
accumulation quantity limits for

different FOOB waste types. In addition,

implementing and enforcing a separate
accumulation limit for different types of
FOU6 wastes would impose a significant
burden on both generators and
regulators with little or no
corresponding benefit.

Finally, data from the FO06
Benchmark Study shows, and other
available information confirms, that
very few metal finishers currently
utilize separate wastewater trealment
units to generate sludges that are
compositionally different to improve
recovery {e.g., mono- or bi-metal
sludges}. Thus, at this time EPA believes
that very few generators would benefit
from separate limits for separate mono-
metal sludges (or other sludges that

differ from one ancther by composition).
Past discussions with metal finishers in
the CSI effort (as well as observations at
metal finishing plants) corroborate this
conclusion, indicating that most small
metal finishing shops generally do not
have the space or capital 1o install
separate wastewater treatment units,
filter presses or containers in which to
manage mono-metal sludges.

Thus, although the Agency strongly
encourages segregation of waste iypes to
improve the recyclability of F0OS, for
the reasons discussed above the
quantity limit in the final rule applies
lo the total amount of FO06 accumulated
on-site at any one tims, as was
proposed.

V. Summary of Final Rule

A. Scope and Applicability

This final rule is limited to large
quantity generators of FO06 waste who
accumulate FOO6 on-site for more than
g0 days without a RCRA permit or
interim status.

In 40 CFR 261.31, FO06 wasle is
defined as:

Wastewaler treatment sludpes generated
from electroplating operations, except from
the following processes: (1) Sulfuric acid
anodizing of aluminum; (2) tin plating on
carbon steel; (3) zinc plating (segregated
basis) on carbon steel; (4} aluminum or zinc-
aluminum plating on carbon steel; (5)
cleaning/stripping associated with tin, zinc,
and aluminum plating on carbon steel; and
(6) chemica! etching and milling of
aluminum.

In listing electroplating wastewater
treatment sludges as hazardous waste,
EPA identified several hazardous
constituents, including cadmiom,
hexavalent chromium, nickel, and
complexed cyanides that could pose a
substantial hazard to human health and
the environment if the sludge was
mismanaged. The potential hazards
associated with the constituents of
concern in the sludge and the potential
for improper management of the -
electroplating wastewater treatment
sludges served as the basis for listing the
sludge as hazardous waste F006. The
listing status of the waste is not affected
by this final rule.

The physical form of FOUB waste can
generally be described as a mixed metal
hydroxide wastewater treatment
precipitate which is 24 to 50 percent
solids by weight. Other physical forms
of this material can include spent ion
exchange columns or iron precipitation
solids. F006 sludges may contain metals
with commercial value that can be
recovered from the sludges. The metals
recovered from these sludges are most
often concentrates and intermediate
materials that require further processing
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before a commercially usable metal is
produced. Often, the metals contained
in these industrial sludges are recoversd
in the form of a metal oxide or salt (e.g.,
lead oxide, lead chloride, lead sulfate)
through High Temperature Metals
Recovery (HTMR) such as smelting
operations.

Any large quantity generator
(generators of 1,000 kilograms or more
of hazardous waste per calendar month)
who generates F006 may accumulale the
FD06 waste generated on-site for up to
180 days (or 270 days, under certain
circumstances) without a RCRA permit
or interim status, provided they meet
the conditions of this final rule. Large
quantity generators of FOO6 are only
required to meet the conditions of
today’s rule if they accumulate Fo0s on-
site, without a RCRA permit or interim
status, for more than 90 days; however,
the conditions of today’s rule must be
met for the entire accumulation period.
In response to comments, EPA has
modified the regulatory language to
clarify that 40 CFR 262.34{g), (h), and (i}
apply only to generators who
accumulate FDO6 on-site for more than
90 days, but not more than 180 {or 270)
days. Any large quantity generator who
generates some quantity of FO08
hazardous waste may accumulate the
F006 waste under the terms of today's
final rule. The 180-day (or 270-day, if
applicable} accumulation time,
however, is only applicable to the FO06
waste destined for metals recovery.
Other hazardous waste accumulated on-
site {including any Foo6 which will not
be recycled by metals recovery) musl be
accumulaled in accordance with the
existing provisions for Jarge quantity
generators (8.g. 262.34(a), or parts 264,
265, and 270).

Currently, large quantity generators
are allowed only 90 days to accumulate
hazardous wastes on-site without a
RCRA permit, and there is no limit on
the amount of hazardous waste that can
be accumulated en-site within that 90-
day time period. In order to accumulate
hazardous wasle on-site without a
RCRA permit, these large quantity
generators must also comply with a
number of unit-specific standards (e.g.,
tank and container standards), and
standards for marking and labeling,
preparedness and prevention,
conlingency plan and emergency
procedures, personnel training, and
land disposal restrictions, in order to
accumulate hazardous waste on-site
without a RCRA permit. The Agency is
nol changing any of the existing
regulations applicable to large quantity
generators in today’s final rule, except
to allow 180 days (or 270 days, as
applicable} for accumulation of Foos

wastes with & corresponding limit of
20,000 kilograms on the amount of Fo0s
waste that may be accumulated on-site .-
at one time. Large quantity generators of
F006 must still comply with the
standards required for all large quantity
generators to accumulate hazardous
waste on-site without a permit: unit-
specific standards (e.g., tank and
container standards) for accumulation
units; marking and labeling,
preparedness and prevention,
contingency plan and emergency
procedures, personnel training, and
land disposal restrictions. These
conditions are explained in more detail
below in Section V. E. of this preamble.

Today's final rule does not apply to
small quantity generators of hazardous
waste {between 100-1000 kg per
calendar month) and we have added
language to the rule to clarify this,
Currently, small quantity generators are
allowed 180 days to accumulate
hazardous wastes on-site without a
RCRA permit or interim status.
However, the existing regulations do not
allow small quantity generaters to
accumulate more than 6,000 kilograms
of hazardous waste on-site al any one
time without a RCRA storage permit.
Small quantity generators accumulating
hazardous wasle without a RCRA permit
must also comply with unil-specific and
general facility standards that are
similar to those for large quantity
generators, Today's final rule does not
change any of the provisions currently
applicable to small quantity generators
accumulating hazardous waste without
a permil.

The Agency believes that there is no
need to specifically allow small quantity
generators to take advantage of the
benefits of today’s final rule. First, these
generatars are already allowed lo
accumulate their wasle on-site for up to
180 days (or 270 days, if applicable);
thus, the 180-day time limit of today’s
rule is unnecessary for them. Second,
the Agency believes that any small
quantity generators who generate
hazardous waste at a rate which would
cause them to exceed their existing
6,000 kilogram on-site accumulation
limit will actually be Jarge quantity
generators, and therefore will be able to
take advantage of the flexibility in this
final rule for accumulating larger
quanlities of FOOB, as long as they meet
the conditions of today’s rule.

B. Special Conditions for 180-Day (or
270-Day ) Accumulation Time

Today's rule includes several
conditions that do not typically apply to
the accumulalion of hazardous waste by
large quantity generators. These
conditions are thal the generator: (1) Has

implemented pollution prevention
practices that reduce the amount of any
hazardous substances, pollutants or
contaminants entering FO06 or
otherwise released to the environment
prior to its recycling, (2) recycles the
F006 waste by metals recovery, and (3)
accumulates no more than 20,000
kilagrams of FOO6 waste at any one
time. EPA has included these conditions
in the rule to ensure that the recycling
objectives of this rule are met, and to
ensure that the flexibility provided by
today’s rule is limited to that which is
reasonably necessary to achieve those
recycling objectives. Each of these
conditions is discussed in further detail
in Section IV ahove.

C. Additional Accumulation Time
Under Certain Circumslances

1. Transport 200 Miles or More

Under today’s final rule, large
quanlity generators of FO06 waste have
up to 270 days to accumulate FO06
waste on-site without a RCRA permit or
interim status if the generator must
transport the waste, or offer the waste
for transport, a distance of 200 miles or
more for off-site metals recovery. The
generator must still meet the other
conditions of today’s rule—i.a.,
implement pollution prevention
practices that reduce the amount of any
hazardous substances, pollutants or
contaminants entering FOOB or
otherwise released to the environment
prior to its recycling, recycle the F006
wasle by metals recovery, not
accumulate more than 20,000 kilograms
of FOO6 waste at any one time, and
comply with the applicable
management standards in the proposed
rule.

As wilh the other provisions of this
final rule, this provision is intended to
allow large quantity generators
sufficient time to accumulate enough
F006 waste to make recycling this waste
by metals recovery more cost effective.
Shipping FOD6 waste to a metals
recovery facility that is located more
than 200 miles away will cost more than
shipping F006 waste to a Jocal (i.e., less
than 200 miles away) hazardous waste
landfill. For those large quantity
generators of FO06 waste that do not
accumulate enough FOO6 waste to fill a
truck load (i.e., 20,000 kilograms of
F006 waste) within 180 days and are
located more than 200 miles from a
metals recovery facility, treatment and
disposal of the FO06 waste in the local
hazardous waste landfill may be a less
expensive management option than
metals recovery. For those large quantity
generators of FOO6 waste that are located
long distances from a metals recovery
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facility, allowing up to 270 days for
accumulation is reasonable to allow
generators to accumulate more FOOB
waste to get closer to a full truckload for
off-site shipment. The 270-day
accumulation period will be particularly
helpful for large quantity generators of
relatively small amounts of FO06 waste
{i.e., those that do not accumulate more
than 20,000 kilograms of FOO8 waste in
180 days and that must ship the Fo06
off-site more than 200 miles to a metals
recovery facility) and may provide them
with an incentive to send their FO06
waste to a metals recovery facility rather
than to a treatment and disposal facility.

2. Unforeseen, Temporary, and
Uncontrollable Circumstances

Today's final rule also provides for an
extension of the accumulation period if
the generator's FO0B6 wasie must remain
on-site for longer than 180 days (or 270
days, if applicable] due to unforeseen,
temporary, and uncontrollable
circumstances. Under these .
circumstances, the generator may
request that the EPA Regional
Administrator or*authorized slate grant
an extension of up to 30 days. This
provision is intended to provide the
generator with some lemporary relief
until the unforeseen, temporary, and
uncontrollable circumstances can be
rectified. The Agency has previously
identified the following circumstances
as possible rationales for granting this
extension: a facility’s refusal to accept
wasle, transportation delays, or labor
strikes (see 47 FR 1248, 1249, January
11, 1982). These extensions willbe
granted at the discretion of the EPA
Regional Administrator or the
authorized state on a case-by-case hasis.
This provision is the same as the
provision for large quantity generators
in the existing regulations at 40 CFR
262.34(b).

In addition to this extension to the
time limit, exceptions to the quantity
limit are also available at the EPA
Regional Administrator’s discretion.
Because this final rule sets an
accumulation limit of 20,000 kilograms
of FU0B waste that can be accumulated
on-sile at any one time, today’s final
rule also allows a large quantity
generator o request permission to
accumulate more than 20,000 kilograms
of FOOB waste if more than 20,000
kilograms must remain on-site due to
unforeseen, temporary, and
uncontrollable circumstances. The
rationale for requiring additional time to
accumulate FOU6 waste on-site due to
unforeseen, temporary, and
uncontrollable circumstances is equally
applicable for accumulating more than

20,000 kilograms under the same kinds
of circumstances.

In response to a comment, the .
regulatory text in this final rule has been
modified from the proposal to clarify
that, in addition to time limit
extensions, accumulation limit
exceptions are available.

D. Summary of Applicable Management
Standards

Under today’s final rule, the same
standards applicable to 80-day on-site
accurnulation of hazardous waste under
40 CFR 262.34, other than the length of
time that large quantity generators of
FOD6 waste can accumulate the waste
on-site without a RCRA permit,§ apply
to 180-day {or 270-day, as applicable)
accumulation of FO08 waste. These
include technical standards for units
used to accumulate hazardous wastes,
recordkeeping standards to document
the Jength of time hazardous wastes are
accumulaled on-sile, preparedness and
emergency response procedures, and
personnel training. While EPA is not
changing any of these existing standards
in today’s rulemaking, the Agency
would like to nole that in order to be in
compliance with § 262.34(g}{4)(v)
(which incorporates the existing general
site operalion provisions), generators
accumulating F0O6 on-site under the
terms of today’s rule may need to
consider whether their current general
site operation procedures (e.g.,
personnel training, conlingency
planning) should be modilfied in light of
having more FO08 on-site than they
would under the 90-day limit. The
existing management standards as thay
apply o large quantity generators of
F006 waste under this final rule are
summarized below. The Agency is not
making any changes or amendments to
these standards in today’s final rule,
other than clarifying that these
standards apply 1o large quantity
generators of FOO6 accumulating the
waste up to 180 days {or 270 days where
applicable) without a RCRA permit.

1. Accumulation Units

A large quantity generator of FO06
waste may only accumulate the FO0&
waste on-site for up to 180 days (or 270
days, if applicable) in tanks, containers,
or containment buildings which comply
with the unit-specific technical
standards of 40 CFR part 265 for
containers (subpart I}, tanks (subpart J},
and containment buildings (subpart
DD]}. In addition, generators
accumulaling FO06 in containers or

5Today's final rule will not affect any RCRA
Subiitle G requiremants for generators of FOOG
wasta, other than the changes 10 40 CFR 262.34
specified in this final rule.

tanks must also comply with the air
emission standards of 40 CFR part 265,
subparts AA, BB, and CC.

The unitspecific standards in 40 CFR
part 265 include provisions for the
design, installation and general
condition of each unit. The
requirements governing each type of
unit include standards for ensuring the
compatibility of the waste and the unit
and special requirements for ignitable,
reactive or incompatible wastes. In
addition, there are provisions for
performing inspections to maonitor for
leaks and deterioration of the unit and
for proper response to and containment
of releases. For example, the container
standards specify that a container
holding hazardous waste must always
be closed except when adding or
removing wasle and also that the
container must not be handled in a
manner which may cause it io rupture
or leak. As with 90-day accumulation,
large quantity generators of FO06 waste
that comply with the applicable
regulatory provisions may treat the
waste in the accumulation unit without
a RCRA permit during the 180-day {or
270-day, if applicable) accumulation
period (see 51 FR 10168, March 24,
1886).

2. Measures to Ensure Wastes Are Not
Accumulated for-More Than 180 Days
(or 270 Days)

Large quantily generators of FO06
waste operating under the terms of
today’s rule must also comply with
provisions which indicate that the
length of time the wastes remain on-site
in certain accumulation units must not
exceed 180 days (or 270 days if
applicable) from the date the waste is
generated. For those accumulating FO06
in containers, the date upon which each
period of accumulation begins must be
clearly marked and visible for
inspection on each container. Those
who choose to accumulate F0O06 in
containment buildings must, among
other things, develep a written
description of the procedures to ensure
that each waste volume remains in the
unit for no more than 180 days (or 270
days, as applicable). Today's final rule
does not impose documentation
standards for generators of FGO6 waste
in addition to those already required for
large giiantity generators accumulating
F006 waste up to 90 days under the
existing regulations (see 40 CFR
262.34({a)(2}).

EPA recognizes that there may be
circumstances under which a generator
may discover that he will not be able to
recycle FOO8 waste that he has
accurnulated on-site for more than 90
days in anticipation of recycling. The
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generator may then be forced to send
this material for disposal. In those
instances EPA encourages self-
disclosure of this violation to the
appropriate regulatory agency under the
terms of either the Policy on
Compliance Incentives for Small
Businesses (June 10, 1998) or Incentives
for Self-Policing: Discovery, Disclosure,
Correction and Prevention of Violations
(the “aundit policy,” December 22, 1995).
Many states have adopted similar
policies for self-disclosed violations.
The generator should be prepared to
demonstrate that the FO06 waste was
accumulated for more than 90 days
based on a good faith belief that he
would be able to send it to a recycling
facility.

3. Labeling and Marking Accumulation
Units  «

Large quantity generators of F006
waste operating under the terms of
today’s rule are required to clearly label
or mark each tank or container used to
accumulate hazardous waste with the
words “Hazardous Waste.”

4. Preparedness 4nd Prevention (40 CFR
Part 265, Subpart C)

Under today’s final rule, large
quantily generators of FO06 waste who
accumulate FG06 waste on-site under
the terms of today’s rule for up to 180
days (or 270 days, as applicable} must
comply with subpart C of part 265
which contains standards for facility
preparedness and prevention. These
generator facilities must be maintained
and operated in a manner that
minimizes the possibility of fire,
explosion, or any unplanned release of
hazardous wasle or hazardous waste
constiluents o the environment. The
standards specify that generator
facilities must generally be equipped
with emergency devices, such as an
internal communications or alarm
system, a telephone or other device
capable of summoning emergency
assistance, and appropriate fire control
equipment, unless none of the wastes
handled at the generation site requires
a particular kind of equipment.
Equipment must be tested and
maintained, as necessary, lo assure its
proper functioning. All persons
involved in hazardous waste handling
operations must have immediate access
to either an internal or external alarm or
communications equipment, unless
such a device is not required.

Additionally, large quantity
generators are also required to maintain
sufficient aisle space to allow for the
uncbstructed movement of personnel
and equipment to any area of the facility
operations in an emergency, unless aisle

space is not needed for any of these
purposes. Large quantity generators also
must attempt to make arrangements
with police, fire departments, state
eImergency response teams, and
hospitals, as appropriate, to familiarize
these officials with the layout of the
generator's site and the properties of
each type of wasle handled at the site
in preparation for the potential need for
the services of these organizations. If
state or local authorities decline to enter
into such arrangements, the owner or
operalor must document the refusal.

5. Contingency Plan and Emergency
Procedures (40 CFR Part 265, Subpart D)

Large quentity generaters of FOOG
waste who accumulate that waste on-
site for up to 180 days {or 270 days, as
applicable} under the terms of loday’s
final rule must comply with the
contingency plan and emergency
procedures provisions of 40 CFR part
265, subpart D. A large quantity
generator's contingency plan must
include, where necessary, a description
of the generator's planned response to
emergencies at the facility, any
arrangements with local and state
agencies to provide emergency response
support, a list of the generator's
emergency response coordinators, a list
of the generator’s emergency equipmaent,
and an evacuation plan. Requirements
for distributing and amending the
contingency plan are specified. In
addition, a facility emergency
coordinator must be either present, or
on call, whenever the facility is in
operation.

Provisions for emergency procedures
specified in subpart D of part 265
include immediale notification of
employees and local, state, and Federal
authorities of any imminent or actual
emergencies; measures {o preclude the
spread of fires and explosions to other
wastes; proper management of residues;
rehabilitation of emergency equipment
and notification of authorities before
operations are resumed; and
recordkeeping and reporting te EPA on
the nature and consequences ofany
incident thal requires implementing the
contingency plan.

6. Personnel Training (40 CFR 265.16)

As finalized in today’s rule, large
quantity generators of FO06 waste who
accurnulate that waste on-site for up to
180 days (or 270 days, as applicable)
under the terms of today's rule are
subject to the provisions for personnel
training in 40 CFR 265.16. These
requirements are designed 1o ensure that
personnel are adequately prepared lo
manage hazardous waste and respond to
any emergencies that are likely to arise.

Personnel training can be in the form of
on-the-job or classroom training, but
must be performed by an instractor who
is trained in hazardous waste
management procedures. Personnel
training must be performed within six
months of initial employment and must
be renewed annually. The generator's
owner or operator also must maintain
records in accordance with 40 CFR
265.16(d) to document completion of
the training requirements for employees.

7. Waste Analysis and Record Keeping
(40 CFR 268.7(a)(5))

Under today's final rule, large
quantity generators of FOO6 wastes who
accumulate FOO6 waste on-site for up to
180 days (or 270 days, as applicable)
under the terms of today's rule and who
treat their wastes in accumulation tanks,
conlainers, or containment buildings
located at the generator’s site to meet
the epplicable land disposal treatment
standards under 40 CFR part 268,
subpart D, must prepare and fellow a
written waste analysis plan. The waste
analysis plan must describe the
procedures the generator will use to
comply with the treatment standards for
the waste. The waste analysis plan must
be based upon a chemical and physical
analysis of a representative sample of
the generator's waste stream. Hazardous
wasle generators are required to submit
a copy of their waste analysis plans for
hazardous wastes treated in 180-day [or
270-day, as applicable) accumulation
units to either the authorized state or
EPA Regional office prior to conducting
treatment. Generators also are reguired
to retain a copy of the waste analysis
plan in the generator’s files.

VI. State Authority

A. Applicability of Rules in Authorized
States

Under section 3006 of RCRA, EPA
may authorize qualified states to
administer and enforce the RCRA
hazardous waste program within the
state. (See 40 CFR part 271 for the-
standards and requirements for
authorization). Following authorization,
EPA maintains enforcement authority
under sections 3008, 7003, and 3013 of
RCRA, although authorized states have
primary enforcement responsibility.

Prior to the Hazardous and Solid
Waste Amendments (HSWA) of 1984, a
state with final authorization
administered its hazardous waste
program entirely in lieu of EPA
administering the federal program in
that stale. The federal requirements no
longer applied in the authorized state
and EPA could not issue permits for any
facility in the state that the state was
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authorized to permit. When new, more
stringent federal requirements were
promulgated or enacled, authorized
states had to enact equivalent authority
within specified time frames, but new
federal requirements did not take effect
in an authorized state until the state
adopted the requirements as state law.
In contrast, under section 3006(g) of
RCRA, 42 11.S.C. 6926(g), new
requirements and prohibitions imposed
under the HSWA take effect in
authorized states at the same time that
they take effect in non-authorized states.
EPA is directed to implement HSWA
requirements and prohibitions in an
authorized state, including the issuance
of permits, until the state is granted
authorization to do so. While states
must still adopt HSWA-related
provisions as state law to retain final
authorization, HSWA applies in
authorized states until the states revise
their programs and receive
authorization for the new provision.

B. Effect on State Authorization

Today's final rule will promulgate
regulations that are not eflective under
HSWA in authorized states. This rule
will, therefore, be applicable only in
those states that do nol have final
authorization.

Authorized states are only required to
modify their programs when EPA
promulgates federal regulations that are
more stringent or broader in scope than
the authorized state regulations. For
those changes that are less stringent
than the federal programs, states are not
required to modify their programs. This
is a result of section 3009 of RCRA,
which allows states to impose more
stringent regulations than the federal
program. Today’s final rule for
additional accumulation time for large
quantity generators of FO06 waste is
considered less stringent than the
existing federal regulations because it
allows maore than the existing 90 days of
‘accumulation time that is in the existing
regulations. Authorized states are not,
therefore, required to modify their
programs to adopt regulations consisient
with, and equivalent to, today’s final
rule.

Even though states are not required to
adopt the addilional accumulation time
for large quantity generators of FOOB
waste in this final rule, EPA strongly
encourages states to do so as quickly as
possible. As discussed above, this final
rule is intended to encourage and
facilitate recycling of FO0G waste. In
addition, states participated as
stakeholders in the CSI process and
presently participate in the NACEPT
Committee on Sectors, and EPA is
encouraging all states to participate in

the metal finishing sectar projects and
Strategic Goals implementation
programs. States are, therefore, urged to-
adopt today’s final rule, and EPA is
committed 1o making efforts to expedite
review of authorized slate program
revision applications that incorperate
this final rule.

VIL Effeclive Date

This final rule is effective
immediately. Section 3010(b)(1} of
RCRA allows EPA to promulgate an
immediately effective rule where the
Administrator finds that the regulated
community does not need additional
time to come into compliance with the
rule. Similarly, the Administrative
Procedures Act (APA) provides for an
immediate effective date for rules that
relieve a restriction (see 5 U.S.C.
553(d}1)).

‘This rule does not impose any
requirements on the regulated
community; rather, the rule provides
flexibility in the regulations with which
the regulated community is required to
comply. The Agency finds that the
regulated community does not need six
months 1o come into compliance.

VIII. Technical Correction

The Agency is correcting a reference
to section 268 that appears in
§262.34(a)(4). § 262.34(a) identifies the
conditions under which a generator may
accumulate hazardous waste on-site for
90 days without a permit and refers to
the Land Dispasal Restriction Testing,
Tracking and Recordkeeping
Requirements for generators in
§268.7(a). The LDR Phase IV Rule,
finalized on May 12, 1997 {62 FR
26091), changed the numbering of
§ 268.7(a) so that what used to be
§268.7(a){4) became § 268.7(a){5}.
However, the corresponding reference to
this section in 262.34(a)(4} was not
changed. Therefore the Agency is
making this correction loday. A similar
correction in the accumulation time
regulalions for Small Quantity
Generators (generators of over 100
kilograms but less than 1000 kilograms
of hazardous waste in a calendar month)
in § 262.34(d)(4) was finalized on May
11, 1999 (64 FR 25414). In the proposed
rule, § 262.34(g)(v) included this same
incorrect reference. In the final rule this
has been changed to refer to
§268.7(a}(5) instead.

IX. Regulatory Analyses

A. Executive Order 12866:
Determination of Significance

Under Executive Order 12866, (58 FR
51,735, October 4, 1993) the Agency
must determine whether a regulatory

action is “significant” and therefore
subject to Office of Management and
Budget review and the requirements of
the Executive Order. The Order defines
“significant regulatory action™ as one
that is likely to result in a rule that may:
{1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, 2 sector of the economy,
productivity, competition, jobs, the
snvironment, public health or safety, or
State, local, or tribal governments or
communities; (2) create a serious
inconsistency or otherwise interfere
with an aclion taken or planned by
another agency; (3} materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or {4) raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.”

The Agency estimated the costs of
today’'s final rule to determine if it is a
significant regulation as defined by the
Executive Order. The analysis
considered compliance costs and
economic impacts for FOO6 wastes
affected by this rule. EPA estimates the
total cost of the rule io be a savings in
the range of $4.2 million to $5.3 million
annuzally, and concludes that this rule is
not economically significant according
to the definition in E.O. 12866.
Moreover, the Agency believes that this
rule iz not significant because it does
not create serious inconsistency with
actions taken or planned by another
agency, or materially alter budgetary
impact or rights and obligations of
recipients. The Office of Management
and Budget, however, has deemed this
rule to be significant for novel policy
reasons and has reviewed this rule.

Detailed discussions of the
methodology used for estimating the
costs, the econemic impacts, and the
benefits attributable to today’s proposed
rule for an-site accumulation of FO0B
wasles, followed by a presentation of
the cost, econemic impact, and benefit
results, may be found in the background
document: “Regulatory Impact Analysis
of the Proposed Rule for a 180-Day
Accumulation Time for FO06
Wastewater Treatment Shudges,”” which
is placed in the docket for taday’s final
rule. A summary of this methodology
and the results follows.

1. Methodology of Regulatory Impact
Analysis

The Agency examined reported values
for FOO6 waste generation from the 1995
Biennial Reporting Systems {(BRS}
dalabase to estimate the volumes of
F006 waste affected by today’s rule, to
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determine the national level
incremental costs (for both the baseline
and post-regulalory scenarios),
economic impacts (including first-order
measures such as the estimated
percenlage of compliance cost to
industry or firm revenues), and benefits.

EPA evaluated two options in
completing the economic analysis for
this rule. The first option (hereafter
Qption 1) evaluated a maximum
accumulation of 17.7 tons (16,000 kg) of
material in a 180-day time period (or
270 days if the modeled shipment
excead 200 miles). The second opiion
{hereafter Option 2} evaluated a
maximum accumulation of 22 tons
(20,000 kg} in a 180-day time period (or
270 days if the modeled shipment
exceeded 200 miles). The second option
was addéd based on information
(presented by commenters and
confirmed by the Agency) that a 20 to
22 1on load more accurately represented
a full truck load.

2. Resulls

a. Volume Resul}s

The BRS database reports that in 1895
there were 1,483 metal finishing firms
potentially affected by today’s rule. The
data report that these firms generated
35,976 tons of FOO6 waste annually that
are eligible to benefit from today's
proposed rule. EPA is aware that this
estimate on the number of firms that
could benefil [rom today’s proposal
probably underestimates the total
number of firms affected by today's
rulemaking. Information available from
other sources indicates that there are
more than 11,000 metal finishing
establishments in the United States. For
example, one source estimates that there
are 8,000 “captive” shops {where the
melal finishing operation is contained
inside a larger manufacturing operation)
and 3,000 “joh shops” or “independent”
meta] finishing operations (usually
small businesses that operate on a
contract basis). In contrast, the most
racent BRS data only account for about
three thousand of this total. Thus, it is
likely that cost savings and benefits
associated with this rulemaking are
greater than estimated below.

b. Cost Results

For today’s final rule, EPA has
estimated a cosl savings associated with
a 180-day accumulation time {or 270
days where lransport distance exceeds
200 miles) for large quantity generators
of FOD6 waste. The total annual
incremenlal savings is estimated to be
between $3.9 million and $5.0 million
for Oplion 1 and $4.2 million and $5.3

million for Option 2.8 Thess savings
may result from reducing the total

number of shipments of F006 waste off- .

sile for recycling. Savings also may
result from a lower cost per ton of
transportation because generators are
able to accumulate more F006 waste for
a shipment off-site and the cost per unit
of FO06 waste transportation (for the
fixed cost portion of the transportation)
is less for a full truck as compared to a
partial truck load. In addition, literature
reviewed in the development of this
rulemaking indicates that recyclers
sometimes assess a surcharge for small
volumes of material due to increased
handling and administrative costs.” It is
possible that a 180-day (or 270-day, if
applicable) accumulation time will
allow some FO06 waste generators to
reduce this surcharge.

3. Economic Impact Results

To estimate potential econemic
impacts resulting from today’s proposed
rule, EPA has used first order economic
impacts measures such as Lhe eslimaled
cost savings of today’s proposed rule as
a percentage of sales/revenues. EPA has
applied this measure to affected FOO6
waste generators. For affected FOO8
waste generators, EPA has estimated the
cost savings to be less than ane percent
of a typical metal finisher’s sales or
revenues. More detailed information on
this estimate can be found in the
regulatory impact analysis placed into
today’s docket.

a. Benefits Assessment

The Agency has performed a
qualitative benelits assessment for
today's final rule. EPA helieves that a
relatively small, but significant
percentage of total FO06 waste generated
would be diverted from land disposal to
off-site recycling, This shift from land
disposal to recycling should result in a
conservation of natural resources
associated with primary mineral
extraction, including reduced water and
energy inputs as well as reduced solid
wasle outputs (e.g., slag, tailings, and

»This range of estimated savings results from
uncartainty surrounding a number of ather faciors
that affect 8 generator’s ability and interest in
sending FODS to eilher recycling or landfilling.

These factors include: (1) The metal value of sludge,

{2} the proximity to the nearest landfill, (3] the
presence of tramp constituents in the sludge, {4)
real or perceived risk of Superfund lisbility, {5) the
ability of several ganerators to accumulate a full
truck load in less than $0 days, and other factors.
For more information, see Section 2.3 of the
Regulatory Impact Analysis for this final rule.

? Gaorge C. Cushnie Jr., National Canter for
Manufacturing Sciences & Nationsl Association of
Metal Finishers, Pallution Prevention and Control
‘Tachnology for Plating Operations {Ann Arbor, Ml:
National Center for Manufacturing Sciences, 19984),
p.312.

overburden}. Other benefits expected
from today’s proposed rule include
conservation of hazardous waste landfill
capacity, reduced balance of payments
for nonferrous mineral commodities,
and conservation of strategic metals.®

B. Regulatory Flexibility Act (RFA), as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 6801 et seq.

The RFA generally requires an agency
to prepare a regulatary flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute, unless the agency
certifies that the rule will not have a
significant economic impacton a
substantial number of smell entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business
that has fewer than 1000, 750, or 500
smployees per firm depending upon the
SIC code the firm is primarily classifisd
in; 9 (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a populalion of less
than 50,000; or (3) a small organization
that is any not-for-profit enterprise
which is independently owned and
operated and is not dominant in its
field.

After considering the economic
impacts of today’s final rule on small
entities, we have determined that this
action will not have a significant
economic impact on a substantial
number of small entities.

In determining whether a rule has a
significant economic impacton a
substantial number of small entities, the

AFor mora informetion on balance of trade for
nonferrous minersls and conservalion of strategic
metals, see U.5. Environmental Protection Agency,
Report to Congress on Metal Recovary, )
Environmenial Regulation and Hazerdous Wastes
(Washington D.C., U.5.EPA, 1994), Chapter 7.

" FD0B 2 generated by menufacturing firms across
a number of SIC codes including 3471,
Electroplating, Plating, Polishing, Anodizing end
Coloring; 3672, Printed Circult Boards and other
manufacturing SICs. The Small Business
Administration has classified firms in the
manufacturing sactor (SIC Godes 20-33) as small
businsssas within the sector based on tha number
of employees per firm. The classificetion system
uses either 500, 750 or 1000 employees depending
upon which SIC code. See Small Business Siza
Standards, 61 FR 3280, 3289 (fanvary 31, 1986).
Thus, to determine if a generator of FOO0G is & small
business, the primary SIC code of the firm would
have to be determined. Most indspandant
electroplatars or "job shops* are in the 3471 SIC
coda which has a size standard of 500 employees.
Captiva platers (those plating operations within a
larger manufacturing operation) will have siza
standards of sither 500, 750 or 1000 employees.
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impact of concern is any significant
adverse economic impact on small
entities, since the primary purpose of
the regulatory flexibility analyses is to
identify and address regulatory
alternatives “which minimize any
significant economic impact of the
proposed rule on small entities™ (5
11.5.C. 603 and 604). Thus, an agency
may certify that a rule will not have a
significant economic impact on a
substantial number of small entities if
the rule relieves regulatory burden, or
otherwise has a positive economic effect
on all of the small entitjes subject to the
rule. Data indicate that virtually all
independent electroplaters or job shops
are small entities.1® Captive shops
contain both large and small entities.
Data on captive plating operations is,
however, more limited. The regulatory
impact ahalysis complated for this final
rule indicated that of 3,296 job shops,
all but 2 are small entities. BRS data
indicates that a total of 1,934 plating
facilities, including both captive and
independent operalions, generate FO06
wasle and 1,483 of these firms are
potentially affected by today’s rule.
Although the BRS dala does not indicate
what proportion of these affected
generators are small entities, it is likely
that the majority of these affected
generators are small entities, because
the plating firms most likely to be
affected by this final rule generate the
smallest quantities of FO06 (which is
related to both facility size and product
output}. This final rule would not have
a significant economic impact on a
substantial number of small entities
because loday’s final rule would relieve
regulatory burden for melal finishers
and captive operations by allowing
them up to 180 days (or 270 days under
certain circumstances) instead of 90
days to accumulate FODE wastes on-site.
The Agency estimates that this final rule
would lead to an overall cost savings in
the range of $4.2 to $5.3 million
annually. The rule does not impose new
burdens on small entities. We have
therefore concluded that today's final
rule will relieve regulatory burden for
all small enlities.

C. Paperwork Reduction Acl

The Office of Management and Budget
{OMB}) has approved the information
collection requirements contained in
this final rule under the provisions of
the Paperwork Reduction Act (44 U.5.C.
3501 ef seq.) and has assigned OMB
control number 2050-0035. An

19 5ea U.5.E.P.A. Offica of Solid Waste and
Emergency Response, Regulatory Impact Analysis
of 180-day Accumulation Time for FOOB
Wastewater Traatment Sludges, September 30,
1949, p. 13,

Infarmation Collection Request (ICR)
document was prepared by EPA (ICR
Control Number 0820.07) and a copy
may be obtained from Sandy Farmer by
mail at OP Regulatory Information
Division; U.S. Environmental Protection
Agency (2137); Ariel Rios Building;
1200 Pennsylvania Avenue, NW;
Washington, DC 20460, by e-mail at
farmer.sandy@epamail.epa.gov, or by
calling (202) 260-2740. A copy may also
be downloaded off the internet at http:/
fwww.epa.gov/icr.

EPA believes the changes in this final
rule do not constitute a substantive oz
material modification to the information
collection requirements. This final rule
will not change any of the information
collection requirements that are
currently applicable to Jarge quantity
generators of FO06 wasle that
accumulate the waste on-site. The
recordkeeping and reporting
requirements of this final rule are
identical to the requirements already
promulgated and covered under the
exisling Information Colleclion Request
(ICR}. There is no net increase in
recordkeeping and reporting
requirements. As a resuli, the reporting,
notification, or recordkeeping
(information) provisions of this rule will
not need to be submitted for approval to
the Office of Management and Budget
(OMB) under section 3504(b) of the
Paperwork Reduction Act (44 U.5.C.
3501 et seq.).

‘The Agency estimates total projected
burden hours associated with the
information collection requirements of
this final rule to be approximately 13.19
hours per year for each generator. This
is the same burden associated with the
information collection requirements for
large quantity generalors who currently
accurnulale waste on-site for less than
60 days under the existing regulations.
These information collection
requirements include: (1) Pre-transport
informational requirements specific to
large quantity generators {¢.g., personnel
training, contingency planning and
emergency procedures, tank systems,
containment buildings, and requests for
exlension of accumulation period); (2)
rir emission standards for process vents;
(3) air emission standards for equipment
leaks; and (4) recordkeeping and
reporting. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or discloese or provide information to or
for a Federal agency. This includes the
time needed to review instructions; to
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing

and providing information; to adjust the
existing ways to comply with any
previously applicable instructions and
requirements; to train personne] to ba
able to respond to a collection of
information; to search data sources; to
complete and review the collection of
information; and to transmit or
otherwise disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s repulations are listed
in 40 CFR part 9 and 48 CFR Chapter
15.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRAY}, Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with ‘‘Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year, Before
promulgating an EPA rule for which a
writlen statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory slternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA 1o adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopled. Befors EPA establishes
any regulatory requiremnents that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

Today’s rule contains no Federal
mandates {under the regulatory
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provisions of Title II of the UMRA) for
State, local, or tribal governments or the
private sector. The rule would not
impose any federal intergovernmental
mandate because it imposes no
enforceable duty upon State, tribal or
local governments. States, tribes and
local governments would have no
compliance costs under this rule. It is
expected that states will adopt similar
rules, and submit those rules for
inclusion in their authorized RCRA
programs, but they have no legally
enforceable duty to do so. Thus, today’s
rule is not subject to the requirements
of Sections 202 and 205 of the UMRA.
For the same reasons, EPA also has
determined that this rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism' (64 FR 43255, August 10,
1999), requires EPA to develop an _
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” The term “policies that
have federalism implications® is
defined in the Executive Order to
include regulations thal have
“substantial direct effects on the States,
on the relationship between the natignal
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” Under Section 6
of Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and loca
gavernmenls, or EPA consults with
State and local officials early in the
process of developing the proposad
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
resrulation.

his final rule does not have
federalism implications. It wili not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This rule
imposes no intergovernmental
obligations on States, As discussed in

Section VI (State Authority), today’s
rule is less stringent than the existing
federal RCRA program; therefore,
authorized states are not required to
modify their programs to adopt
regulations consistent with, and
equivalent to, today's final rule. States
that do not have a final authorized
RCRA program also have no regulatory
obligations as a result of today’s rule
because EPA will be responsible for
implementing this rule in non-
authorized states. Thus, the
requirements of section 6 of the
Executive Order do not apply to this
rule.

Although section & of Exscutive Order
13132 does not apply to this rule, EPA
did consult with State and local officials
in developing this rule. The CSI metal
finishing subcommittee included
members representing state and local
governments. Please refer to Section
IL.B. of this preamble for further
information on the role of the C51 metal
finishing subcommittee in developing
this rule.

F. Executive Order 13084: Consultation
and Coordination With Indian Tribal
Governments

Under Executive Order 13084, EPA
may no! issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
cosls incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Execulive Order 13084
requires EPA to provide to the Office of
Management and Budgel, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a

summary of the nature of their concerns,

and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effeclive process permitting
elected officials and other
representatives of Indian tribal
governments “to provide meaningful
and timely input in the developmant of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

This final rule does not create a
mandate for tribal governments, nor
does it iImpose any enforceable duties
on these entities. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

G. Executive Order 13045: Protection of
Children From Environmenial Health
Risks and Safety Risks

Executive Order 13045, entitled
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
applies to any rule that (1} is
“sconomically significant™ as defined
under Executive Order 12866, and (2)
concerns an environmental health or
safety rigk that an agency has reason to
believe may disproportionately affect
children. If the regulatory aciion meets
both criteria, the Apency must evaluate
the environmental health or safaty
affects of the planned rule on children
and explain why the planned regulation
is preferable to other potentially
effective and reasonably feasible
alternatives considered by the Agency.
This final rule is not subject to
Executive Order 13045, because this is
not an economically significant
regulatory action as defined by
Executive Order 12866 and the Agency
does not have reason to believe the
environmental health risks or safety
risks addressed by this action present a
disproportionate risk to children.

Because this rulemaking retains
current waste management standards for
large quantity generators accumulating
hazardous wastes an-site without a
permit (40 CFR 262.34), EPA believes
that the new 180-day (or 270-day, where
applicable) accumulation period will
not result in increased exposures to
children. These provisions are
discussed in detail in Section V.E. of
this rule. EPA believes that these
provisions are protective of human
health and the environment and
minimize the likelihood of exposure to
hazardous waste held in these units.

H. National Technology Transfer and
Advancement Act of 1995

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 {NTTAA), Public Law 104—~
113, section 12(d) (15 U.5.C. 272 note)
directs EPA to use voluntary consansus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical, Voluntary consensus
standards are technical standards {e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodias. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus slandards. This
final rulemaking does not involve
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technical standards. EPA has not,
therefore, used any voluntary consensus
standards.

I. Executive Order 12898:
Environmental Justice

EPA is committed to addressing
environmental justice concerns and is
assuming a leadership role in
environmental justice initiatives to
enhance environmental quality for all
populations in the United States. The
Agency’s goals are to ensure that no
segment of the population, regardless of
race, color, national origin, or income
bears disproportionately high and
adverse human health or environmental
impacts as a result of EPA’s palicies,
programs, and activities, and that all
people live in safe and healthiul
environments. In response to Executive
Order 12898 and to concerns voiced by
many groups outside the Agency, EPA's
Office of Solid Waste and Emergency
Response formed an Environmental
Juslice Task Force to analyze the array
of environmental justice issues specific
to waste programs and to develop an
overall strategy to identify and address
these issues (OSWER Directive No.
9200.3—17).

Today's final rule covers FOO6 wastes
from metal finishing operations. R is not
certain whether the environmental
problems addressed by this rule could
disproportionately affect minority or
low-income communities, due to the
localion of some metal finishing
operations. Metal finishing operations
are distributed throughout the country
and many are located within highly
populated areas. Because today’s final
rule retains provisions for large quantity
generators of FO06 waste lo accumulate
F006 waste in protective Subpart |
tanks, Subpart I containers or Subpart
DD container buildings, the Agency
does not believe that today’s rule will
increase risks from F006 waste. These
provisions are discussed in further
detail in Section V.E. of this rule. It is,
therefore, not expected to have any
disproportionately high adverse human
health or environmental effects on
minority or Jow-income communities
relative lo affluent or non-minority
communities.

J. Submission to Congress and General
Accounting Office

The Congressional Review Act (6
1U.5.C. 801(a)(1)(A)} as added by the
Sma!l Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a report, which includes a copy
of the rule, to each House of the
Congress and to the Comptroller General

of the United States. EPA will submita
report containing this rule and other

required information to the U.S. Senate, ,

the U.S. House of Representatives, and "
the Comptroller General of the General
Accqunting Office prior to the
publication of this rule in this Federal
Register. A major rule cannot take sffect
until 60 days after it is published in the
Federal Register. This rule isnota
“major rule” as defined by 5 U.S.C.
804(2). This rule will be effective on
March 8, 2000.

List of Subjects in 40 CFR Part 262

Environmental protection, Hazardous
materials transportation, Hazardous
waste, Labeling, Packaging and
containers, Reporting and recordkeeping
requirements.

Dated: March 1, 2000.
Carol M. Browner,
Administrator.

For the reasons set forth in the
preamble, EPA is amending 40 CFR part
262 as follows:

PART 262—STANDARDS APPLICABLE
TO GENERATORS OF HAZARDOUS
WASTE

1. The authority citation for part 262
continues to read as follows:

Authority: 42 U.5.C. 6306, 6912, 6922~
6925, 6937, and 6938.

2. Section 262.34 is amended by
revising paragraph (a}(4} and adding
new paragraphs (g}, (h}, and (i) to read
as follows:

§262.34 Accumulation time.
* * * * *

(a)* * *

{4) The generator complies with the
requirements for owners or operators in
Subparts C and D in 40 CFR part 265,
with § 265,16, and with 40 CFR
268.7(a){5).

* * * e *

(g) A generator who generates 1,000
kilograms or greater of hazardous waste
per calendar month who also generates
wastewater treatment sludges from
electroplating operations that meet the
listing description for the RCRA
hazardous waste code F008, may
accumulate F006 waste on-site for more
than 90 days, but not more than 180
days without a permit or without having
interim status provided that:

(1) The generator has implemented
pollution prevention practices that
reduce the amount of any hazardous
substances, pollutants or contaminants
entering FOU6 or otherwise released to
the environment prior to its recycling;

(2} The FOOB wasle is legitimalely
recycled through metals recovery;

(3) No more than 20,000 kilograms of
F006 waste is accumulated on-site at
any one time; and

4} The FOO06 waste is managed in
accordance with the following:

(i} The FOO& waste is placegt

(A) In containers and the generator
complies with the applicable
requirements of subparis I, AA, BB, and
CG of 40 CFR part 265; and/or

(B) In tanks and the generator
complies with the applicable
requiraments of subparts J, AA, BB, and
CC of 40 CFR part 265, except
§5265.197(c) and 265.200; and/or

(C) In containment buildings and tha
generator complies with subpart DD of
40 CFR part 265, and has placed its
professional engineer certification that
the building complies with the design
standards specified in 40 CFR 265.1101
in the facility's operating record prior to
operation of the unit. The owner or
operator must maintain the following
records at the facility:

(1} A written description of
procedures to ensure that the FO06
wasle remains in the unit for no more
than 180 days, a written description of
the waste generation and management
practices for the facility showing that
they are consistent with the 180-day
limit, and documentation that the
generator is complying with the
procedures; or

(2) Documentation that the unit is
emptied at least once every 180 days.

(i}) In addition, such a generator is
exempt from all the requirements in
subparts G and H of 40 CFR part 265,
except for §§265.111 and 265.114.

(iii) The date upon which each period
of accumulation begins is clearly
marked and visible for inspection on
each container;

(iv) While being accumulated on-site,
gach container and tank is labsled or
marked clearly with the words,
“Hazardous Wasle;"” and

(v) The generator complies with the
requirements for owners or operators in
subparts C and I in 40 CFR part 265,
with 40 CFR 265.16, and with 40 CFR
268.7(a){5).

(h) A generator who generates 1,000
kilograms or greater of hazardous waste
per calendar month who also generates
wastewater treatment sludges from
electroplating operations that meet the
listing description for the RCRA
hazardous waste code F006, and who
must transport this waste, or offer this
waste for transportation, over a distance
of 200 miles or more for off-site metals
recovery, may accumulate FOO8 waste
on-site for more than 90 days, but not
more than 270 days without a permit or
without having interim status if the
generator complies with the
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requirements of paragraphs (g)(1)
t.hrou}%h (g)(4) of this section.

(i) A generator accumulating Foos in
accordance with paragraphs (g} and (h)
of this section who accumulates Foos
waste on-site for more than 180 days (or
for more than 270 days if the generator
must transport this waste, or offer this
waste for transportation, over a distance
of 200 miles or more), or who
accumulates more than 20,000
kilograms of FO08 waste on-site is an

operator of a storage facility and is
subject to the requirements of 40 CFR
parts 264 and 265 and the permit :
requirements of 40 CFR part 270 unless
the generator has been granted an
extension to the 180-day (or 270-day if
applicable) period or an exception to the
20,000 kilogram accumulation limit. -
Such extensions and exceptions may be
granted by EPA if FOO& waste must
remain on-site for longer than 180 days

(or 270 days if applicable) or if more
than 20,000 kilograms of FOO6 waste
must remain on-site due to unforeseen,
temporary, and uncontrollable
circumstances. An extension of up to 30
days or an exception to the
accumulation limit may be granted at -
the discretion of the Regional -
Administrator on a case-by-casae basis.
[FR Doc. 00-5503 Filed 3-7-00; 8:45 am]
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